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ERRATA AND CORRIGENDA.

Page 180, line 32, for “languages” read “language.”

242, line 5, for “133” read “113.”
431, line 22, for “was”. read “were.”

521, line 31, for “two” read “three.”



vi.

MEMORANDUM RESPECTING APPEALS FROM
JUDGMENTS OF THE SUPREME COURT OF
CANADA TO THE JUDICIAL COMMITTEE OF
THE PRIVY COUNCIL SINCE THE ISSUE OF
VOL 41 OF THE REPORTS OF THE SUPREME
COURT OF CANADA.

Bow, McLachlan Co. v. The “ Camosun’’ (40 Can. S.C.R.
418). Appeal to Privy Council allowed with costs, 23rd
July, 1909.

Burchell v. Gowrie (not reported). Leave to appeal to
Privy Council granted, 1st December, 1909.

Burrard Power Co. v. The King (43 Can. S.C.R.). A
petition for leave to appeal direct from the Exchequer Court
of Canada, was dismissed without costs, 9th July, 1909.(*)
Subsequently an appeal to the Supreme Court of Canada
was heard and on 15th February, 1910, was dismissed with
costs; a cross-appeal by the Crown was not dealt with in
view of the grounds on which the company’s appeal was
disposed of by the majority of the judges. Leave to appeal
to the Privy Counecil was granted, 26th April, 1910.

County of Carleton v. City of Ottawa (41 Can. S.C.R.
552). Leave to appeal to Privy Council refused, 22nd Febru-
ary, 1910,

Equity Fire Insurance Co. v. Thompson (41 Can. S.C.R.
491). Leave to appeal to Privy Council granted, 20th
July, 1909.

Grand Trunk Pacific Railway Bonds, In re (42 Can.
S.C.R. 505). Leave to appeal to Privy Council granted,
18th March, 1910,

Horne v. Gordon (42 Can. S‘.C.R. 240). Leave to ap-
peal to Privy Council granted, 1st December, 1909.

James Bay Railway Co. v. Armstrong (38 Can. S.C.R.
511). Appeal to Privy Council dismissed with costs, 30th
July, 1909.

King, The, v. Burrard Power Co. The Privy Couneil
refused to hear an application by the Attorney-General of
Canada for leave to appeal direct from the Exchequer Court
of Canada, made on 15th July, 1909. (See 53 Can. Gaz.
385.) Vide supra, Burrard Power Co. v. The King.(*)



vii.

Larin v. Lapointe (42 Can. S.C.R. 521). Leave to ap-
peal to Privy Council granted, 16th February, 1910.

Montreal, City of, v. Beauvais (42 Can. S.C.R. 211).
Leave to appeal to Privy Council refused with costs, 1st
December, 1909.

Monitreal Light, Heat and Power Co. v. Regan (40 Can.
S.C.R. 580). Leave to appeal to Privy Council refused
with costs, 20th July, 1909.

Montreal Street Railway Co. v. City of Montreal (41
Can. S-C.R. 427). Leave to appeal to Privy Council re-
fused with costs, 30th July, 1909.

Ontario, Province of, v. Dominton of Canadae (42 Can.
S.C.R. 1). Leave to appeal to Privy Council granted, 20th
July, 1909. (See 53 Can. Gaz. 415.)

Pilling et al. v. Attorney-General of Canada, In re, Que-
bec Southern Railway. Leave to appeal to Privy Council
was granted, 26th April, 1910.

Pitt v. Dickson (42 Can. S.C.R. 478). Leave to appeal
to Privy Council refused, 22nd February, 1910.

““Prescott,”” The, v. The ‘“Hoavana’’ (not reported).
Appeal to Privy Council dismissed with costs, 29th Oectober,
1909.

Quebec, Province of, v. Province of Ontario (42 Can.
S.C.R. 161). Leave to appeal to Privy Council granted,
1st December, 1909.

“‘ Rosalind,”’ The, v. The “Senlac”’ (41 Can. S.C.R. 54).
Appeal to Privy Council dismissed with costs, 26th October,
1909.

8t. John Pilot Commissioners v. Cumberland Railwey and
Coal Co. (38 Can. S.C.R. 169). Appeal to Privy Council
allowed with costs, 28th October, 1909.

Sedgwicl: v. Montreal Light, Heat and Power Co. (41
- Can. S.C.R. 639). Leave to appeal to Privy Council
granted, 20th July, 1909.

Standard Mutual Fire Insurance Co. v. Thompson (41
Can. S.C.R. 491). Leave to appeal to Privy Council
granted, 20th July, 1909.
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Where a dispute between the Dominion and a Province of Canada,
or between two Provinces comes before the Exchequer Court as
provided by sec. 32 of R.S.C. [1906] ch. 140, it should be decided
on a rule or principle of law and not merely on what the judge
of the court considers fair and just between the parties.

In 1873 a treaty was entered into between the Government of Canada
and the Salteaux tribe of Ojibeway Indians inhabiting land
acquired by the former from the Hudson Bay Co. By said treaty
the Salteaux agreed to surrender to the government all their
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right, title and interest in and to said lands and the government
agreed to provide reserves, maintain schools and prohibit the
sale of liquor therein and allow the Indians to hunt and fish, to
make a present of $12 for each man, woman and child in the
bands and pay each Indian $5 per year and salaries and clothing
to each chief and sub-chief; also to furnish farming implements
and stock to those cultivating land. At the time the treaty was
made the boundary between Ontario and Manitoba had not
been defined. When it was finally determined, in 1884, it was
found that 30,500 square miles of the territory affected by it
was in Ontario and in 1903 the Dominion Government brought
before the Exchequer Court a claim to be re-imbursed for a
proportionate part of the outlay incurred in extinguishing the
Indian title. The Province disputed liability and, by counter-
claim, asked for an account of the revenues received by the
Dominion while administering the lands in the Province under a
provisional agreement pending the adjustment of the boundary.

Held, reversing the judgment of the Exchequer Court (10 Ex. C.R.
445) Girouard and Davies JJ. dissenting, that the Province
was not liable; that the treaty was not made for the benefit of
Ontario, but in pursuance of the general policy of the Dominion
in dealing with Indians and with a view to the maintenance
of peace, order and good government in the territory affected;
and that no rule or principle of law made the Province respon-
sible for expenses ineurred in carrying out an agreement with
the Indians fo which it was not a party and for which it gave no
mandate.

APPEAL and CROSS-APPEAL from the judgment
of the Exchequer Court of Canada(l) condemning
the Province of Ontario to pay a portion of the
amount claimed by the Dominion as having been ex-
pended for the benefit of the province.

In 1873 the Dominion Government made a treaty
with the Salteaux tribe of Ojibeway Indians by which
the latter surrendered all their rights and privileges
in land covering the area from the watershed of
Lake Superior to the North-West Angle of the Lake of
the Woods and from the American border to the height
of land from which the streams flow towards Hudson
Bay, containing about 55,000 square miles. The pay-

(1) 1u Ex. C.R. 445,
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ments to be made for such surrender and the obliga- 1908
tions to be performed by the Dominion are stated in PRS;ITPE?(?F
the above head-note. v

. . DOMINION OF

At the time this treaty was made the boundary be- Canapa.
tween the Provinces of Ontario and Manitoba had not
been defined and the lands were administered by the
Dominion and Ontario jointly pending such definition.

In 1878 the position of the boundary was referred
to arbitration and finally determined in 1884, when it
was found that some 30,000 square miles of the terri-
tory surrendered by said treaty was in Ontario. The
Dominion eventually took proceedings in the Exche-
quer Court to recover from the province its propor-
tionate share of the sums expended in carrying out the
treaty.

The judgment of the KExchequer Court as pub-
lished in the report(1), holds the province liable to
re-pay the Dominion the amounts necessarily ex-
pended in extinguishing the Indian title to the lands
in question and the question as to which of the sums
claimed were so expended was reserved for further
hearing. On Deec. 4th, 1907, judgment on the further
hearing was given and formally entered as follows:

“Wednesday the 4th day of December, 1907.

“The further consideration of the questions involved
in this action reserved by the judgment of this court of
the 18th day of March, 1907, having come on for hear-
ing at Ottawa on the 3rd and 4th days of December
in the year of our Lord, 1907, before this court, in the
presence of counse] for the respondent as well as the
claimant, upon hearing the evidence and what was
alleged by counsel aforesaid.

(1) 10 Ex. C.R. 445, at p. 478.
1%
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1508 ‘1. This court doth order and adjudge that the Do-
PR((;;ITI‘Z;P; gF minion do recover from Ontario three hundred and
. five, four hundred and ninety-thirds (305-493) of all
D"gﬁgﬁfm the following expenditures made by the Dominion to
——  or on behalf of the Indians:— '

“(a@) All expenditures made by the Dominion to
the Indians in payment of annuities under the treaty
in the pleadings mentioned at the rate of five dollars
per annum for each Indian person from the date of the
treaty to the date hereof. ,

“{(b) All expenditures made by the Dominion for
ammunition and twine for nets for the use of the
Indians as provided by the said treaty, not however
exceeding in the whole one thousand five hundred
dollars per annum.

“{c) All expenses reasonably incurred by the Do-
minion for provisions and presents supplied to the
Indians at the treaty negotiations, but not to exceed
in the whole the sum of twenty-one thousand two hun-
dred and ninety-six dollars and ninety-six cents,
claimed in Schedule “B” of the statement of claim
of the Dominion herein.

“(d) In respect of the payments made by the Do-
minion for or on account of the present of twelve dol-
lars per head stipulated by the treaty to be paid to
each man, woman and child of the bands of Indians
represented at the treaty and claimed under the first
item of Schedule “A” in the said statement of claim,
the sum of five dollars per head.

“2. This court doth further order and adjudge that

" the action of the Dominion with respect to all classes
of claims in the schedules of the said statement of
claim, other than those in respect of which the Do-
minion has hereinbefore been adjudged to be entitled
to recover, be dismissed, without prejudice, however,
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to the right of the Dominion to claim against Ontario 15:25‘
by way of set-off to the counterclaim of Ontario Pngglﬁ (?F
the expenditures made for the surveys of reserves for .
farming lands and the other reserves for the Indians Pgor
agreed for under the treaty, as part of the expense pro- —
perly incurred by the Dominion in the administration
of the disputed territory pursuant to the conventional
boundary agreement between the Dominion and On-
tario, of the 26th day of June, 1874. '

3. This court doth further order and adjudge that
it be referred to the registrar of this court to inquire
into and take an account of all sums expended by the
Dominion in respect of the several classes of expendi-
ture as to which the Dominion has hereinbefore been
adjudged to be entitled to recover and report thereon
to this court.

“4_This court doth further order and adjudge that
it be referred to the registrar of this court to inquire
into and take an account of all revenues collected by
the Dominion under the said conventional boundary
agreement, and also of all disbursements and expen-
ditures duly made in the administration by the Domin-
ion of the territory falling to be administered by the
Dominion under the said agreement, and report there-
on to this court.

“5. And this court doth reserve further directions
until after the said registrar shall have made his re-
port.

“6. This court doth make no order with respect to
the question of costs in this action.

“(8gd.) L. A. AUpETTE, Registrar.”

The province appealed to the Supreme Court of
Canada from both judgments and the Dominion cross-
appealed for the amounts disallowed.
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1008 Sir Emilius Irving K.C., G. F. Shepley K.C., C. H.
Provinczor Rifchie K.C. and H. S. White, appeared for the appel-

ONTARIO
o lant, the Province of Ontario.

DOMINION OF
CANADA.

E. L. Newcombe K.C., Deputy Minister of Justice,
and W. D. Hogg K.C., appeared for the Dominion of
Canada, respondent.

Ritchie K.C. opens for the appellant and deals
first with the history of the proceedings in the Exche-
quer Court and with the general features of the In-
dian treaty. He then proceeds to argue that there
was no liability on the part of the province to indem-
nify the Dominion Government for the financial
burdens imposed by carrying out the treaty and
goes on: The paramount object of the Dominion
Government in entering into that treaty was not to ex-
tinguish the Indian title in favour of Ontario, but to
enable the Dominion Government to carry out certain
obligations into which it had theretofore entered.
Under the “British North America Act” to the Domin-
ion was assigned the obligation to maintain peace,
order and good government throughout Canada. In
addition to fhat, the care of the Indians and all respon-
sibility in connection with the Indians was assigned to
them ; so that there were two obligations thrust upon
them, the principal one being the maintenance of peace,
order and good governinent throughout Canada. In
1870 the rebellion occurred and it was necessary to con-
struct a route over which the troops might pass and
they were most anxious to complete what was then
known and is now known as the “Dawson Route.” The
rebellion cost Canada a very large amount of money to
quell, and in 1872 and 1873, spreading over these



VOL. XLII.] SUPREME COURT OF CANADA. 7

years from the time of the Riel Rebellion, there wasa 1908

——

sense of uneasiness among all the Indians; they were Pﬂ&gﬁﬁ or
disaffected more or less and there was also present to .

the Dominion Government the fear of another upris- D%’fﬁgi“
ing among the Indians and they were, therefore, most =
anxious to do everything possible in order to effect-

nally extinguish any ill-feeling that might exist on the

part of these Indians.

IpINGTON J.—Is there anywhere in the legislation
affecting that point or anything in the practice that
has prevailed upon it, to shew that the Dominion
-would have a claim over against any particular pro-
vince that derived some direct benefit from its steps,
whatever they were? '

Mr. Ritchie: Nothing whatever, my lord. The
liability was cast upon the Dominion and it is a
national question. It was cast upon the Domin-
ion, as the Dominion, representing all the provinces.

It was something that the Dominion and the Do-
minion alone was liable for. If they had not made
this treaty and another rebellion had occurred, an
uprising of these same Indians, it would have cost,
no doubt, ten times the amount of money that they are
paying under this treaty to have quelled that rebellion
and restored peace and order and that obligation
rested on the Dominion under the express provisions
of the “British North America Act.” So that it was
not Ontario they were looking after; it was not the
extinguishment of the Indian title so that Ontario
might get a benefit; but they had the particular para-
mount objeet to which I have referred, as also other
objects of a Dominion character, a national character,
which they were obliged to carry out and in order to
carry these out it was mnecessary for them to secure
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a passage through the territory occupied by these In-
dians, and to see that people passing over this line were
not molested ; it was also necessary for them to endeav-
our, as far as possible to obtain the good will of the
chiefs of these tribes so as to get them to undertake that
they would do all in their power to preserve peace and
good will and to prevent subjects of Her Majesty
crossing this territory, from being molested. That is
shewn by the treaty itself. When you look at the last
clause of the treaty, see what it is that they get from
the_Indians. The undertaking they get from the In-
dians is an undertaking that enures to the benefit of
the Dominion and the Dominion alone. All the obli-
gations undertaken by these Indians were obligations
which it was necessary that the Dominion, in the
national interests, should secure. After pointing out
the presents they were giving, what they were to do
in the way of maintenance of schools and so on, they
take from the Indians the covenants which are the
consideration for what they are giving. “And the
undersigned chiefs on their own behalf and on behalf
of all other Indians inhabiting the tracts within
ceded, do hereby solemnly promise and engage to
strictly observe this treaty, and also to conduct and
behave themselves as good and loyal subjects of Her
Majesty the Queen. They promise and engage that
they will in all respects obey and abide by the law;
that they will maintain peace and good order between
each other and also between themselves and other
tribes of Indians, and between themselves and others
of Her Majesty’s subjects, whether Indians or whites,
now inhabiting or hereafter to inhabit any part of the
said ceded tract, and that they will not molest the
person or property of any inhabitant of such ceded
tract, or the property of Her Majesty the Queen, or in:
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terfere with or trouble any person passing or travel-
ling through the said tract or any part thereof, and
that they will aid and assist the officers of Her
Majesty in bringing to justice and punishment, any
Indians offending against the stipulations of this
treaty, or infringing the laws in force in the country
S0 ceded.” These are the covenants and promises of
the Indians.

Davies J.—Are these considerations any different
from the considerations which enter into the negotia-
tion of all Indian treaties?

Mr. Ritchie: I am not able to say how that is.
Probably similar stipulations have been put in other
treaties. All T am emphasizing is that these are stipu-
lations which enure to the benefit of the Dominion, to
whom was assigned the obligation of maintaining
peace, order and good government. Then, as I pointed
out to your lordships, if a rebellion had broken out
the cost of quelling that would rest upon the Domin-
ion and be paid out of the Dominion Exchequer and
no portion could be charged up against any of the
provinces.

Then, after referring to the conventional bound-
ary agreement and the surrender by the Hudson Bay
Co. of their interest in these lands counsel pro-
ceeds as follows on the question of the obligation of
the Dominion to build the Canadian Pacific Railway.

There is an Imperial order in council of 16th May,
1871, that after the 20th of July, 1871, British Colum-
bia shall become part of the Dominion.

Clause 11 of that Imperial order in council is
that the government of the Dominion undertake to
secure the commencement simultaneously within two
years of the date of the Union, the construction of
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a railway from the Pacific to the Rocky Moun-
taing and from the east to the Rocky Mountains,
and to complete that within ten years. The docu-
ments put in here shew that that is one of the
objects they had in view. The documents shew, by the
reports of those who were through there that the
whole of this territory was not as valuable as 100
acres on the Red River.

Then there is a report of those who were negotiat-
ing, and at that time your lordships will bear in
mind that they were negotiating for a right of way
simply, and the report is that they can acquire the
whole title of the Indians, giving them reserves any-
where, the whole title just as easily as they can get the
right of way. In other words, they could get the
whole title just as easily as they could get the ease-
ment. Now, there is a letter from the Lieutenant-
Governor to the Dominion of the Tth April, 1871. He
says, “practically you may count on having to deal
with 1,000 savages in any treaty you make for a right
of passage. Mr. Pither seems to think they would give
up their rights to the whole country for much the same
price they would ask for the right of way. If so, it
would be useless to confine the purchase to a mere
easement, though, after all, with the exception of the
strip on Rainy River, they have no land worth own-
ing.”  Up to that time they were negotiating for
the passage of a right of way for an easement and
they were negotiating for that easement in fulfilment
of the obligations they had incurred in connection
with this surrender and in connection with their obli-
gations with British Columbia. Now then, what I say
ig that these are the reasons which operated upon the
the mind of the Dominion in endeavouring to negotiate
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the treaty at that time. Ontario, who owned the land,

11

1908

was not anxious to negotiate at that time. They bad Provivoror

no idea of extinguishing the Indian title. They might'

not have done it for many years afterwards. TheyD

might have effected the surrender or extinguishment
of that title on very much more advantageous terms
than those obtained by the Dominion, and what right,
I ask, has the Dominion to come in and simply say
because for objects of their own in order to enable
them to fulfil obligations they have entered into apart
altogether from Ontario: We will negotiate this treaty
on our own terms; true, we know you have claimed the
land, but we will ignore that fact and we will go on
and acquire that title, and if we find afterwards we get
nothing by it we will turn around and ask you to bear

the burden simply because you get the benefit of the

extinguishment of the title?

Durr J.—Would Ontario have had power without
the concurrence of the Dominion to make any arrange-
ment to extinguish the title?

My, Ritchie: Perhaps not unless they could get
it under the Proclamation of 1763, which did allow
them to make arrangements with any one repre-
senting the government. Of course Ontario would
represent one branch of the government and under
that proclamation probably any arrangement entered
into between Ontario and the Indians would be valid
and binding as an extinguishment of the Indian title,
unless it was contended that inasmuch as the “British
North America Act” assigned to the Dominion the ex-
clusive right to deal with Indian affairs, that that to
some extent overrode the terms of the proclamation
and would require Ontario to obtain the assent of the
Dominion to any agreement that might be entered into.

ONTARIO

.
OMINION OF
CANADA.
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133_5" However that may be, I suppose there is no doubt that

Provinceor We could not go in there and deal with the Indians
OfoRm apart from getting an extinguishment of their title in
Doéfggi‘m any shape or form. In connection with that, as to
—  settlement and opening up of the land, it was just as
much in the interest of the Dominion, I submit, to
have that opened up as Ontario. At all events to a
very great extent, because when opened up for settle-
ment, settlers were coming in from time to time and
the revenues of the Dominion would be increased ; the
customs and excise duties would be increased. There
was an interest that the Dominion might very reason-
ably be supposed to have in view, because the greater
the settlement the greater the amount of revenue they

are likely to obtain.

4 Now let us consider the question on the admitted
facts-that the Dominion knew of the claim of Ontario
to these lands; then without asking the assent of
Ontario, having no mandate from Ontario and know-
ing, as I say, that Ontario was claiming the land as its
own, the Dominion goes on and makes a treaty with
the Indians, it being clear that there were many na-
tives that would induce them to make this treaty,
peculiar to the Dominion itself, and it turns out after-
wards that the title they sought to acquire and which
they thought might be a valid title, availed them
nothing; can they turn around as a matter of law
or equity and say to Ontario—who claimed these
lands, who did not authorize the Dominion in any way
to negotiate in respect of this territory—and say, be-
cause you have received some benefit you must assume
the whole burden?

In other words, simply because two people are
claiming to own a particular piece of property, why
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should one arrogate to himself the right to say, I know 1_9’_108
you are claiming, but I don’t think your claim is good, Province or
I will ignore you and I will make a bargain off my own Om;fmo
bat, so to speak, I will make my own bargain, I won’t DoMINTON oF

CANADA.
consult you, I will pay whatever I please and if it —
turns out that I get nothing by that bargain then I
saddle you with the burden I have created. I submit
that to permit any doctrine of that kind to get abroad
would be subversive of al] the interests in connection
with property. If a bargain is made under these cir-
cumstances, surely the man makes the bargain at his
own peril ; knowing that another person is claiming to
own this particular property, he enters into some con-
tract and under that he benefits this particular indi-
vidual who owns the property; I submit there is no
principal of law or equity upon which he is entitled
to recover. On-that point take the case, for instance,
of co-tenants, tenants in common of property, where
one co-tenant goes on and makes improvements on the
property owned by both, which necessarily benefits the
other. Ithas been held by the Court of Appeal in Eng-
land, that if he does that without the assent of the
other he cannot claim any contribution, although the
other undoubtedly receives a benefit. That I submit
is a stronger case than the present one.

The most recent case I have been able to find is
directly in point and I will just read the head note. ‘
The principle is laid down in this way: “There is no
principle of law which requires a person to contribute
to an outlay merely because he has derived a material
benefit from it.” That is a decision of the House of
Lords; I shall not take up your lordships’ time in
reading the case, but the cases are all collected there.
That is Ruabon Steamship Co. v. London Assurance
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Co.(1). That is the statement of law laid down by the

ProvinceoF Lord Chancellor. That was a case where, during a

ONTARIO
.

DOMINION OF

CANADA.

voyage covered by a policy of marine insurance, the
vessel was injured and put in dry dock; the loss had to
fall upon the underwriters alone and could not be
apportioned between them and the owners.

The learned counsel then analyzes at some length
the judgment of the Exchequer Court, which is the
subject of the appeal. -

Shepley K.C. follows for the appellant; My lords,
there are two or three observations which have fallen
from the Bench during the argument of my learned
friend as to which before dealing at all with the prin-
cipal questions involved in the appeal, I desire to say
a word or two. Perhaps the most important subject is
that suggested by his lordship, Mr. Justice Duff,
whiech, if I appreciate the point, was this: Assuming
that the Indian right in these lands was a burden on
the interests of the province within the meaning of
the “British North America Act,” and assuming
further, that there was residing in some sovereign
power, say the Imperial or Dominion, the right to deal
with that interest, is there not implied a corresponding
obligation on the part of Ontario to indemnify that
sovereign power in whatever shape that Indian inter-
est may be transmitted? Have I appreciated what
your lordship said?

Durr J—May I carry it a little further, to indi-
cate the idea in my mind at the time? Whether On-
tario came under the implied obligation to assume the
burden of extinguishing the title, whenever the Do-

(1) [1900] A.C. 6.
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minion in the exercise of its powers should think it 1908
desirable to extinguish it. PEOVINCE OF
. . ONTARIO
Mr. Shepley: That is putting the question in 0.
another form. D°CM;§§§§,°F
IpIN6TON J.—The way it struck my mind at the ——
time was the possibly analogous case of a person who,
having a trust to discharge and incurring some ex-
pense incidentally to the discharge of that trust, has
to be indemnified.
Mr. Shepley : Out of the trust estate.
IpiNeTON J.—That is the point. Where is the trust
“estate here?
Mr. Shepley: That is one of the answers I was go-
ing to attempt to make. But it seems to me there are
two or three considerations that ought to be dwelt on
briefly in this aspect of the case. In the first place the
Crown—whether the Crown represented by the sove-.
reign at home or the Crown represented by the Domin-
ion—the Crown by the very terms of the “British
North America Act,” vested all the rights that the
Crown had in these lands in Ontario. And as a Crown
claim no such claim as this can possibly be main-
tained. It must be maintained, if at all, because the in-
terest of the Indians, subject to which Ontario took the
lands, has been transmuted in the claim to the Domin-
ion and is recognizable as the interest of Ontario be-
cause it represents some form of the Indian interest.
The first answer to that seems to me that by the deci-
sion of the Privy Council in the St. Catharines Milling
Case(1) there never was any transmutation or trans-
fer of that interest to the Crown or anybody else.
There was the bare extinguishment of it and nothing
more. Perhaps your lordships will let me dwell a

(1) 14 App. Cas. 46.
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3‘)} little upon a passage in the judgment in the Privy
PRSEI%IQF Council at the top of page 60. Lord Watson said:
. “By the treaty of 1873 the Indian inhabitants ceded
D"(;’f;“j?,i“ and released the territory in dispute, in order that it
might be opened up for settlement, immigration and

such other purpose as to Her Majesty might seem fit,

‘to the Government of the Dominion of Canada,’ for

the Queen and her successors for ever. ‘It was argued

that a cession in these terms was in effect a convey-

ance to the Dominion Government of the whole rights

of the Indians, with consent of the Crown.” What is

that but a statement that the argument was that the
Indian right had been transmuted into something else

in the hands of the Crown? “That is not the natural
import of the language of the treaty, which purports to

be from beginning to end a transaction between the In-
-dians and the Crown; and the surrender is in sub-
stance made to the Crown. Even if its language had

been more favourable to the argument of the Dominion

upon this point, it is abundantly clear that the Com-
missioners who represented Her Majesty, whilst they

had full authority to accept a surrender to the Crown,

bhad neither authority nor plow,er to take away from
Ontario the interest which had been assigned to that
province by the Imperial statute of 1867.” It occurred

to us that that afforded a complete answer to your
lordship’s question; that it was not possible in the
negotiation of this treaty for the Crown to set up any-

thing arising out of these negotiations, or out of this
treaty, by way of claim against the Province of On-

tario. Then there is another consideration which I
think your lordships have not clearly appreciated. It

seems to us that the Dominion had put it out of its
power to raise any such question as this by an issue
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.which has been made and which is upon this record. E@
In presenting the documents, my learned friend Mr. PRS;ITI‘;%? :F‘
Hogg put in an agreement between the two Govern- ”
ments made on the 16th of April, 1894. Tt recites the D°é‘;§§?,§f"”
treaty and it recites that by the treaty certain reserves
were to be selected and laid aside for the benefit of the
Indians; the Indians were, amongst other things, to

have the right to pursue their avocations of hunting

and fishing throughout the tract surrendered, sub-

ject to such regulation as might be made by the
Government and saving such tracts as might be

taken up for settlement and so on. Then it
recites that the two boundaries of Ontario have

since been ascertained and declared to include part

of the territory surrendered by the treaty and other
territory north of the height of land with re-

spect to whieh the Indians are understood to make

a claim as being occupants thereof according to

their mode of occupying and as not having yet sur-
rendered their claim thereto or their interest therein.

“And whereas before the true boundaries had been de-

clared as aforesaid, the Government of Canada had
selected and set aside certain reserves for the Indians

in intended pursuance of the said treaty and the said
Government of Ontario was no party to the selection

and has not yet concurred therein.” Then it is stated

that it is deemed desirable for the two Governments to

come {0 a friendly understanding and it is therefore
agreed between the two Governments as follows, “with
respect to the tracts to be from time to time taken up

for settlement, mining, lumbering or other purposes,

and to the regulations required in that behalf, as in

the said treaty mentioned, it is hereby conceded and
declared that, as the Crown lands in the surrendered

2
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1908 tract have been decided to belong to the Province of
Png‘gi or Ontario or to Her Majesty in right of the said pro-
Dorzion or vince, the rights of hunting and fishing by the Indians
Cawapa. throughout the tract surrendered, not including the

- reserves to be made thereunder, do not continue with
reference to any tracts which have been made, or from
time to time may be required or taken up for settle-
ment, mining, lumbering or other purposes by the
Government of Ontario or persons duly authorized by
the said Government of Ontario; and that the concur-

" rence of the Province of Ontario is required in the
selection of the said reserves.” There is a declaration
that in order to effectively deal with the question of
reserves and therefore to effectively deal with any in-
terest Ontario has in these lands or had in these lands,
the consent of Ontario was necessary. That brings
me to the second answer to your lordship’s question,
and that is, it is perhaps for this purpose necessary to
admit—perhaps not at all undesirable to admit—that
the Dominion had the sole treaty making power, that
that power did not reside with Ontario ; but inasmuch
as the making of such a treaty involved the dealing
with the property of Ontario, the consent and concur-
rence of Ontario would be necessary in the making of
any such treaty.

The learned counsel then deals with the questions of
the conventional boundary, the surrender of Rupert’s
Land by the Hudson Bay Co. and the acquirement of
the whole territory instead of enough only for the
right of way of the Canadian Pacific Railway because
the land was of so little value. He then criticizes the
judgment of the Exchequer Court reading from pages
482-5 of the report in 10 Ex. C.R. and proceeds.
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Here your lordships are called upon to administer =~ 1908

the lex loci, because it is a contract with regard to PR&‘\;ITEEI o
lands in the Province of Ontario, and it is a law of v,

Ontario that the Court of Exchequer and your lord- D°é‘§§§‘,’,§°‘"
ships must administer in disposing of these questions. ‘
Then after referring to the statutes which the Domin-
ion and the Province of Ontario passed and which
enabled this controversy to be brought into the Court
of Exchequer, hig lordship says: “I agree with Mr.
Shepley that the mere fact that there is a controversy
does not give the court authority to decide against the
province simply because it should think that as a
matter of good conscience and honourable dealing the
province, having derived the benefit from the treaty,
should relieve the Dominion from a proportionate
part of the burden arising therefrom; that it is not
simply a question of what the court might think to be
fair in the premises without regard to the principles of
law applicable to the case.”
So his lordship disclaimed any intention or right
to adjudicate upon the grounds of conscience merely.

“At the same time,” he said, “as Mr. Newcombe
pointed out the question arises between governments,
each of which within its own sphere exercises the auth-
ority of one and the same Crown. For that reason
one cannot expect the analogies of the law as applied
between subject and subject to be perfect or in every
way adequate to the just determination of the case.”
I do not know just what his lordship means by that,
but I think it answers itself in the subsequent part of
the case because he comes to the conclusion that for
the purposes of this controversy the Dominion and the
province are upon the same footing as two subjects.
Then after that he deals with the question of what was

214
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ngs the result of the treaty. At pages 489-90 he says:
Pkgl‘\;ﬁili o “There is no question as to its validity. In the S%.
T Catharines Milling and Lumber Company v. The
DOMINION OF (ueen (1), Lord Watson stated that they had full
authority to accept a surrender to the Crown; but
that they had no authority or power to take away from
Ontario the interest which had been assigned to that
- province by the Imperial Statute of 1867. There can,
I think, be no doubt of that authority to bind the
Crown to make the payments stipulated for in the
treaty. The case cited shews that the lands thereby
surrendered were, or might fall, within the true con-
struction of the words of section 91 (24) of the Act
of 1867, ‘lands reserved for the Indians,’ p. 59.” With
that I venture respectfully to find fault. I think the
whole course of that decision is absolutely con-
trary to ainy guch idea as that. With the exception
of the strong dissenting judgment of Mr. Justice
Strong, in this court, I think every court that pro-
‘nounced upon it declared that these lands were not,
in any sense, lands reserved for Indians, in any sense
in which those words were used in the statute. And
I think the Privy Council agreed with that.

“The difficulty is that in one aspect of the matter
they were, although it was not known at the time,
dealing with the public lands belonging to the Pro-
vince of Ontario, and removing a burden therefrom.
It is argued for the Dominion that Ontario must be
taken to have acquiesced in what the Dominion auth-
orities did in negotiating this treaty, and that the pro-
vince is bound by such acquiescence. I am not able
to accede to that contention or to rest my judgment on
that ground.” So that that is excluded. He says:

(1) 14 App. Cas. 46.
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“The most that can be said on that branch of the case
is, it seems to me, that while on the one hand the
Government of Canada holding, in good faith, but
erroneously as it turned out, the view that all the
lands to be surrendered belonged to the Dominion, did
not consult the Government of Ontario in respect of
the negotiations with the Indians for the surrender of
their title in such lands; on the other hand the Govern-
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ment of the province did not raise any objection to the

matter so proceeding and did not prefer any request to
be represented in the negotiation of the treaty.”
I do not think it was shewn—I speak subject to coz-

rection, because there is a great deal of correspond-
ence here—but I do not think it can be suggested on

this correspondence that Ontario was made aware that .

negotiations were going on. I daresay individuals, per-
haps those concerned in advising the Lieutenant-
Governor, read in the press from time to time things
that were going on, but that there was any official com-
munication of any kind between the two Governments
does not, I venture to think, appear anywhere.

Then comes the question which really lies at the
root of this controversy. “Now, with regard to the
contention that inasmuch as a part of the benefit aris-
ing from the surrender of the lands mentioned in the
treaty accrues to Ontario that province should relieve
the Dominion from a proportionate part of the obliga-
tions thereby created, it appears to me that that con-
sideration is not, of itself, sufficient to make the pro-
vince liable.” He accedes to the argument of Ontario
on that point, that you cannot create a liability merely
because a burden has been removed or a benefit con-

ferred. He says: “If the province had had any option "

in the matter, if it had been open to it to accept or de-
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1908 cline such benefit, and it had accepted it, then the pro-
PR(())‘I\IT{D}L(I}{F; SF vince would have l}een liable for its bare proportion.
». But that is not the case. The burden of the Indian title
D"é‘jﬁ;ﬁ’ﬂ_‘m was removed from these lands before it was deter-
mined whether any part of them was within the pro-
vince or not. When it was decided that a large pro-
portion of such lands was within the Province of On-
tario, there was nothing the province could do but
accept the lands and administer them free from such

burden.” ‘

Then he refers to the Ruabon Case (1) and he says
the principle which that case lays down, “is, I think,
as clearly applicable to the transaction of the Domin-
ion and Provincial Governments as it is to those
which occur between individuals.”

So far your lordships will see that everything
he has said is in favour of the contentions which we
are making. Then he says: “If the Parliament of Can-
ada should appropriate and the Government of Can-
ada should extend public moneys of the Dominion for
Dominion purposes, with the result that a province
was benefited, and there was no agreement with the
province or request from it, then it would be clear
that the province was under no obligation to con-
tribute to such expenditure or to indemnify the Do-
minion dgainst any part thereof.” That is at page
491. That is as strong a statement as anything that
can possibly fall from us in the course of this argu-
ment. “Equally it seems clear that if the Parliament
of Canada should appropriate and the Government of
Canada should expend the public moneys of the Domin-
ion for a provincial purpose for the benefit of a pro-
vince, there being no agreement with the province or

(1) [1900] A.C. 6.

"
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request from it, no obligation would arise on the part %on
of the province to contribute towards such expendi- Provinc or

_ .. ONTaRIO
ture or to re-imburse the Dominion for any part .
s Dominton or
thereof. CANADA.

He carries it a step farther. He is assuming here
that the Dominion had, with the intention of benefit-
ing the province and, therefore, of carrying out some
provincial purpose or some provincial object, ex-
pended moneys, there would be no right to contribu-
tion or indemnity against the province without the
previous acquiescence of the province. “The prin-
ciple would apply as well to expenditures made by a
province, with the result that the Dominion as a whole
was benefited. In all such cases the appropriation
and expenditure would be voluntary and no obligation
to contribute would arise.”

Then comes the principle upon which he has de-
cided this case and that I venture to criticize, respect-
fully but strongly. He says: “The present case ap-
pears to me to differ from those stated in some mater-
ial respects. At the time when the treaty was negoti-
ated the boundaries of the province were unsettled and
uncertain.” That is common ground, of course. “The
lands described in the treaty formed part of the terri-
tory that the Hudson’s Bay Company had claimed and
had surrendered to the Crown. The surrender em-
braced all lands belonging to the company or claimed
by it. That, of course, did not affect Ontario’s title
to such part of the lands claimed by the company as
were actually within the province. But on the admis-
sion of Rupert’s Land and the North-Western Terri-
tory into the Union, the Government of Canada ac-
quired the right to administer all the lands that the
company had the right to administer. - And with re-
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1908 gpect to that portion of the territory which the com-
Pﬁgl‘?&‘;‘i or pany had claimed, but which was in fact within the
. Province of Ontario, the Dominion Government occu-
DoMINION OF ., e A .
Canapa. pied a position analogous to that of a bond fide pos-
7 sessor or purchaser of lands of which the actual title

was in another person.”

I have always been unable to understand why the
Hudson’s Bay surrender was adopted as the basis of
this judgment. Every word that is said with regard to
the Hudson Bay surrender is equally applicable to the
Indian surrender. The Dominion did not acquire any
title by either, but by either or both it thought that
it got some title. I do not know why the Hudson’s
Bay Company surrender was the one picked out rather
than the Indian surrender. Either would have
answered the purpose which the Hudson’s Bay Com-
pany surrender is made to do in this judgment. What
he says is, it is true the Hudson’s Bay could not give
you any title, it is true you did not get any title but
you got into the position of a bond fide possessor or’
purchaser of Ontario lands. By virtue of what? The
transfer or the surrender of those lands by the Hud-
son’s Bay Company to you. Then what follows? “The
question of the extinguishment of the Indian title in
these lands could not, with prudence, be deferred until
such boundaries were determined.” It could not, of
course, having regard to the national objects to be
served by the treaty. It could with reference to the
provincial objects. As Mr. Justice Burbidge himself
has said, the lands were not then wanted for settlement
or any other purpose and the surrender was not ob-
tained because of that; the surrender was obtained be-
cause it served the national purposes to which refer-
ence has been made. “It was necessary to the peace,
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order and good government of the country that the
question should be settled at the earliest possible time.
The Dominion-authorities held the view that the lands
belonged to the Dominion, and that they had a right
to administer the same. In this they were in a large
measure mistaken, but no doubt the view was held in
good faith. They proceeded with the negotiations for
the treaty without consulting the province. The latter,
although it claimed the lands to be surrendered, or the
greater part thereof, raised no objection, and did not
ask to be represented in such negotiations. The case
bears some analogy to one in which a person, in con-
sequence of unskilful survey, or in the belief that the
land is his own, makes improvements on lands that are
not his own. In such a case the statutes of the old
Province of Canada made, and those of the Province
of Ontario make, provision to protect him from loss in
respect of such improvements or to give him a lien
therefor.”

- IpiNetoN J.—If it existed in law already, why was
there a necessity for this statute?

Mr. Shepley: That seems to me an entirely perti-
nent question. Tf there ever could have been a right at
" law, if there ever was, why were these statutes passed?
The creation of any lien or right of that kind required
a statute, but you cannot find in our law, in the law of
Ontario or the law of England any such right apart
from the statute.

Then, my lords, how does Mr. Justice Burbidge
conclude? At page 495 after referring to what is laid
down in Beaty v. Shaw(1), he says: “It appears,

therefore, that if the question in issue were to be deter-

mined by analogy to the law of Ontario applicable to

(1) 14 Ont. App. R. 600.
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individuals, the province could not maintain its coun-
terclaim for the moneys which the Dominion collected
as revenue from the disputed territory, without sub-
mitting to the enforcement of the equity existing in
favour of the Dominion in respect of the charges in-
curred in extinguishing the burden of the Indian title;
but that it is, to say the least, extremely doubtful if
this equity could be enforced in an action by the
Dominion against the province.”

Let me pause there for a moment. My learned
friend has already pointed out to your lordships how
utterly foreign to this controversy is the question aris-
ing on the counterclaim. By the conventional bound-

‘ary agreement the Dominion and the province

mutually undertook with each other in the event
of the boundary award determining or the boundary
dispute resulting in shewing that the territory which
had been administered did not belong to the person
administering, to account for all the revenues they had
derived from the territory during the course of that
administration. It was ‘just as simpler as that, and our
counterclaim says to the Dominion, in the course of
our administration under the conventional boundary
agreement, of the territory which that agreement as-
signed to your administration and management, you
derived certain revenue and you undertook under that
agreement to account, that is, if we turned out to be
the owners of the land and entitled to those revenues,
to account to us accordingly. That is our counter-
claim. What has that to do with the Indian title or
any question resting upon contract? If we brought an
action against the Dominion upon a promissory note,
could the Dominion say, your coming into court
against us on that promissory note gives us an oppor-
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tunity of setting up every equitable claim and having 1908
you refused relief unless you agree to it? Now that is PR(());?Z ?:i or
what this case has been decided upon. That is the v.
point which has been taken by Mr. Justice Burbidge ~ anrioN oF
and upon which the case has been decided.

Then, my lords, he goes on to deal with what is no
doubt at the bottom of all this litigation. In the
course of the delivering of the judgment in the Si.
Caitharines Milling Case(1), Lord Watson used this
language, and 1 will read the whole of two sentences
here rathér than confine myself to the one which is the
foundation of this claim. “Seeing that the benefit of
the surrender accrues to her, Ontario must, of course,
relieve the Crown, and the Dominion, of all obliga-
tions involving the payment of money which were
undertaken by Her Majesty, and which are said to
have been in part fulfilled by the Dominion. There
may be other questions behind, with respect to the
right to determine to what extent, and at what
periods, the disputed territory, over which the Indians
still exercised their avocations of hunting and fishing,
is to be taken up for settlement or other purposes, but
none of these questions are raised for decision in the
present suit.”

IpiNeTON J.—Is there any track of that having
been argued?

Mr. Shepley: 1 will tell your lordships how that is.
I was reading from page 60 of the report. In order to
determine the weight to be given to that, let us see
what the St. Catharines litigation was about, what the
issues in it were, and what place in the adjudication
of those issues this obligation had. As I told your
lordships, the Dominion, notwithstanding the adverse

(1) 14 App. Cas. 46.
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1968 result of the boundary dispute, claiming to have ac-
PBS;ITPX&; or quired the paramount title to that of Ontario by vir-

v. tue of the alleged transfer of the Indian title under
DOMINION OF ., . . . .

Canapa. this treaty, issued a license to cut timber to the St.
Catharines Milling Company in territory which was
within that in question. - The Attorney-General of
Ontario brought an action in the courts of Ontario
against the licensee, alleging that the licensee was tres-
passing upon Crown lands belonging to Ontario and
obtained an injunction restraining that trespass. The

Dominion was no party to that at all and the sole ques-

3

tion for adjudication there was whether or not the
St. Catharines Milling Company, the licensees, setting
up as it did the license of the Dominion, justified the
acts of trespass. That is, in other words, whether the
licensee had acquired a right to cut that timber as
against the rights that Ontario had by virtue of the
license issued by the Dominion. That was the sole
question. I will give your lordships a reference to the
case in its various stages. Your lordships will find it
first in 10 Ontario, at page 196. That is the decision
of the Chancellor, a very lengthy decision and your
lordships are very familiar with it no doubt. I only
refer to it because I want to shew just what the Chan-
cellor had in his mind with regard to the very question
which Lord Watson afterwards expressed himself
upon. At page 235 of the report he says: “In the pre-
sent case, my judgment is, that the extinction of title
pro-éured by and for the Dominion enures to the bene-
fit of the province as constitutional proprietor by title
paramount, and that it is not possible to preserve that
title or transfer it in such wise as to oust the vested
right of the province to this as part of the public
domain of Ontario.
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“Whatever equities—I use this word for want of a E’vo_ff
more suitable one—may exist between the two govern- PBg;ITIZili OF
ments in regard to the consideration given and to be v.

. . . . DOMINION OF
given to the tribes, that is a matter not agitated on  Cawava.
this record.” S

That case went to the Court of Appeal and came to
this court and then to the Privy Council-and up to that
time the Dominion had not been a party to the contro-
versy at all. Of course it goes without saying that
none of the evidence which is on the present record
before your lordships was before either the Chancellor
or either of the appellate courts. There was not a
‘word of the evidence which Mr. Justice Burbidge
heard or which is before your lordships to-day with
* regard to the circumstances under which the treaty
was negotiated. The whole question was: Did the
treaty confer upon the Dominion such a title as was
paramount to that of Ontario, and by reason of that
paramount title was the license of the alleged trespas-
ser a license which authorized him to do what he did
and which effectively answered the claim of the Pro-
vince of Ontario for an injunction?

Then what happened in the Privy Council is this
and ‘it is stated in the judgmert. I will take the
statement from the judgment. At pages 52 and 53
Lord Watson says: “Although the present case relates
exclusively to the right of the Government of Canada
to dispose of the timber in question to the appellant
company, yet its decision necessarily involves the de-
termination of the larger question between that
government and the Province of Ontario with respect
to the legal consequences of the treaty of 1873. 1In
these circumstances, Her Majesty, by the same order
which gave the appellants leave to bring the judgment
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of the court below undér the review of this Board, was
pleased to direct that the Government of the Domin-
ion of Canada should be at liberty to intervene in this
appeal, or to argue the same upon a special case, rais-
ing the legal question in dispute. The Dominion
Government elected to take the first of these courses
and their lordships have had the advantage of hearing
from their counsel an able and exhaustive argument
in support of their claim to that part of the ceded ter-
ritory which lies within the provincial boundaries of
Ontario.” They appeared upon that intervention ; they
intervened in the 8¢. Catharines Milling Company
Case(1) on that appeal and they argued that the St.
Catharines Milling Company ought to succeed in that
appeal ; that is, that the St. Catharines Milling Com-
pany’s license gave a valid right to cut the timber as
against any right on the part of Ontario. The whole
question was argued there and that is the whole ques-
tion raised upon that record, and in the result the
order that was made simply dismissed the licensees’
appeal and no more. It made no declaration between
the Dominion and the provinece. Your lordships have
upon this record the formal judgment before you.
All that the formal order of the Privy Council did was
to dismiss the licenseholder’s appeal. The whole thing
done was to dismiss the appeal.

Durr J.—Is there anything to shew, Mr. Shepley,
that this statement of Lord Watson’s was the result of
any concession or confession made on behalf of the
province?

My, Shepley: We thought we had here a copy of the
shorthand notes of the argument; unfortunately we
have not, but it can be found and given to your lord-

(1) 14 App. Cas. 46.
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ships, or a reference to the sessional papers in which 1908

it will be found. I can tell your lordships from recol- Provixce or
lection—Dbecause of course we studied that matter very OfoRm
carefully—from time to time spasmodic attempts dur- Doé’[gi?;i.@
ing the argument were made to introduce that discus- —
sion and, in the St¢. Catharines Milling Co. Case(1),
invariably the court said, “We have nothing to do with
that, that does not arise in this appeal; it has not to do
with any question as to whether or not Ontario ought
to bear any portion of the burden.” That was during
the argument. Then to say, my lords, in these circum-
stances, that the Privy Council has gone out of its way,
without any evidence before it whatever andin a case
where the question was not raised, to determine our
rights, rights between the Dominion and the province,
was going much farther than it was possible to go.
No doubt that dictum is the foundation of this litiga-
tion and your lordships will find, I think, that the
right of the Dominion in this statement of claim is in
the words of the dictum. We say it cannot be binding
between the parties in this econtroversy ; that was nota
controversy between the Dominion and the province
and there was no estoppel.

Davies J.—What was the controversy? There
must have been some or they would not have been
allowed to intervene.

Mr. Shepley: Whether or not the right of Ontario
against the licenseholder should be sustained. There
was nothing before the Privy Council to indicate the
circumstances under which the Dominion Government
had extinguished the title, whether it had done that
for the benefit of Ontario or for reasons such as are
shewn to your lordships to-day. They could not have

(1) 14 App. Chs. 46.
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known whether Ontario acquiesced or was consulted
or not.

My learned friends have found a good deal of
comfort in the civil law, the law of negotiorum gestor,
but that is not our law. Apart from that, there
was no mandate, no. commission from Ontario to the

.Dominion to go and extinguish this title on behalf of
-Ontario and no ratification.

'DUurr J.—Except such mandate as the “British

‘North America Act” would give the Dominion.

Though that is going back to the same thing. ;

Mr. Shepley: Yes, my lord, perhaps that is coming
back to the same point again. I have tried to shew
how any mandate from the “British North America
Act” can only be construed as a mandate to deal with
the lands of Ontario with the concurrence of Ontario.
You cannot go adversely to Ontario and deal with
Ontario’s rights. What Mr. Justice Burbidge says
with regard to that statement, at page 496, is—and I
find it very difficult to understand exactly what he
means by it—*“So far as the questions in this case
relate to the extent to which the province is liable
to contribute to the expenses incurred by the Crown in
fulfilment of the obligations created by the treaty this
case, no doubt, differs materially from the St. Catha-
rines Milling and Lumber Company’s Case” (1). That
is what we say. We say the two cases raise entirely
different issues. Then he goes on to say: “But with
respect to the principal question at issue, namely,
whether the province is liable to contribute anything,
this case presents, I think, no new fact or aspect.” I
confess I am utterly unable to understand that. First
he says that to the extent to which the province is

(1) 14 App. Cas. 46.
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liable to contribute there is a new case, but with 1\32?
respect to the question of’/ whether it is liable Pnoongliﬁ :F
to contribute anything there is no new factor. I o
should have thought that neither of these issues wasDOMINION oF

] CANADA,
before the Privy Council. Then he says: “The pro- —
vince’s main defence here is that it was not a party to
the treaty.” That is not our main defence. Your lord-
ships have heard elaborated, at perhaps too great
length, what we think our defences are, but your lord-
ships have not, I am sure, got the idea that our main
defence is that we were not a party to the treaty. That

" is one of our comments upon the situation, of course.
Then he says: “By the order which gave the
appellants leave to bring the judgment of that court
under review, Her Majesty was pleased to direct
that the Government of the Dominion should be at
liberty to intervene in' the appeal or to argue the
same upon a special case, raising the legal question in
dispute. The Dominion Government elected to take
the first of these courses, with the result that between
the Dominion and the province there was no formal
judgment on the questions at issue between them.”
Well, the question at issue between them was the ques-
tion at issue between the province and the license-
holder. There was no other question. You could not
extend the record by mere intervention on the license-
holder’s appeal. The record could not be expanded
by the intervention of the Dominion. Then he says
further: “In the 8t. Catharines Milling and Lumber
- Company’s Case(1) the Province of Ontario stood in
the position of a plaintiff ; and as between the province
and the Dominion the views of their lordships as to
the province’s liability to indemnify the Dominion

(1) 14 App. Cas. 46.
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may, I think, with fairness, be taken as a part or con-
dition of the judgment of the province. although such
views found no place in the formal judgment pro-
nounced.” That again I am unable to understand.
The judgment was a judgment dismissing the license-
holder’s appeal. I do not know whether Mr. Justice
Burbidge means that they would have allowed the
appeal if they had not imposed this condition upon

.Ontario. There is no indication of any such view in

anything that I have been able to find in the record.’

One other question I propose to trouble your lord-
ships with and that is the question which has already
been quite fully covered, perhaps, by my learned friend
Mr. Ritchie, namely, whether or not upon the hypothe-
sis of this judgment it was essential that the relative
part played by the various considerations moving the
Domninion to this treaty should have been played. In
other words, in 1873, that all the elements entering
into the megotiation of the treaty, which Mr. Justice
Burbidge speaks of, the obligation imposed by the
“British North America Act,” the obligation imposed

- by the Hudson Bay Company’s surrender, the obliga-

tion imposed by the terms made with British Columbia
when British Columbia came into the Union and the
surrender of the title to this barren piece of territory
as it was supposed to be, that these considerations
upon the theory of this judgment entered into the
treaty. Then why is the Dominion to recover against
Ontario any more than a measured proportion hav-
ing regard to the respective values of these differ-
ent considerations? Mr. Justice Burbidge acceded to
that in the principal judgment; he said it was difficult
of ascertainment, but further evidence might be
given. Further evidence was given, but not upon that
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point. The thing is incapable of measurement, that is EE?
why. The Dominion made no attempt to produce any PBS‘;I;‘TAC;IOOF
evidence upon that subject. We venture to think that 0.
it is inherently incapable of measurement; that you D"gfﬁjj’,i.“
cannot say at this time—that indeed at any time you  —
could not have said—this great project the trans-con-
tinental road, the Canadian Pacific Railway Company,
this great territory, Rupert’s Land, that we want to
open up and want a road to, the pacification of the
Indians, the acquisition of the title to the few barren
rocks that they have got here, you cannot put those
together, you never could have put them together and
said, so much for this and so much for that and so
much for the other. The thing is unthinkable, that
you can sit down and make a sum in arithmetic of
propositions such as these. If that is so, how can the
Dominion hope to recover anything here?

Davies J.—Does the extinguishment of the Indian
title depend at all upon the value of the land? I sup-
pose there would be some evidence of general dealing.

Mr. Shepley: That is a point that I had almost
overlooked. It is said by Mr. Justice Burbidge that
we know pretty generally what other treaties have
cost; but we do not know what was the value of the
lands those treaties covered, nor do we know the value
of the lands covered by this treaty. You cannot com-
pare the price paid for a farm in a county away north
with the value of a farm situated along the River St.
Lawrence. You must have some evidence. Supposing
the fact to be—I do not say it is at all, but it is fair to
test the question that way—that the whole of the
30,000 square miles of land which Ontario got the
Indian title extinguished in, supposing the whole
value of that was nothing whatever, that it was all

3%
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rocks like the north shore of Lake Superior without

Province or any valuable mineral, this judgment must have pro-

ONTARIO
0.
DoMINION oF
CANADA.

ceeded upon precisely the same principle and Ontario
would have had to pay for land which she never would
have opened up for settlement; she would have had to
pay because the Dominion extinguished this title not
for the purpose of getting the land at all, but for the
purpose of the construction of these great national
works.

Newcombe K.C. opens for the respondent. After
referring to the material parts of the treaty and to the
conventional boundary agreement the learned counse]
combats the argument that the land surrendered
was of no value, contending that the grounds on which
it was based were not sufficient and then proceeds as
follows.

Before going further with the question in differ-
ence here, let us consider what was the state of the
title at Confederation and what sort of an asset did
the Indians have in this territory. That has been pretty
clearly defined by the numerous cases which have
been before the courts and before the Judicial Com-
mittee, I think. The judgment of Chief Justice Strong
in the St. Catharines Milling Co. Case (1), which was a
dissenting judgment, is nevertheless a very instructive
judgment with regard to the nature of the Indian title,
and it is the judgment, of all the judgments which were
pronounced in the S¢. Catharines Milling Co. Case,
which came nearest to accord with that of the Judicial
Committee. I mean to say, he took the view that the
title was in the Dominion but, so far as considerations
of Indian title, the quality of the Indian title, the

(1) 13 Can. S.C.R. 577.
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nature of the Indian reserves and considerations of 1908
that sort are concerned, which are more or less mater- PBS‘ILI;‘TEIOOF
ial here, the view of the learned Chief Justice coin- 0.
DOMINION OF
cided entirely with that later expressed by Lord Wat-"~ ¢ainapa.
son in appeal, -
Now it seems to have been supposed in the Ontario
courts that the Indian title was nothing except such as
might be recognized as a matter of grace; that they
had no legal right; that they might be recognized or
not, as the authorities determined. But that is not the
case, as shewn by Chief Justice Strong. His judg-
ment is a long one and I do not propose to refer to it at
length.
Now, in the judgment in the S¢. Catharines Milling
Co. Case(1l), at pages 58 to 60, it is said: “The
Crown has all along had a present proprietory
estate in the land, upon which the Indian title was a
mere burden. The ceded territory was at the time of
the Union land vested in the Crown, subject to an
interest other than that of the province in the same
within the meaning of section 109, and must now be-
long to Ontario in terms of that clause unless its rights
have been taken away by some provision of the Act of
1867 other than those already noticed.” That is to say
at Confederation this territory, in so far as it ulti-
mately turned out to be within the boundaries of On-
tario, was by foree of the “Confederation Act” vested
in Ontario subject to an interest other than that of
Ontario therein. That is the Indian interest. Now
that is further explained in Attorney-General of Can-
ada v. Attorney-General of Ohtdrio(2), known as the
Robinson Treaties Case, and there Lord Watson
said, at pages 210 to 211, that the expression in sec-

(1) 14 App. Cas. 486. (2) [1897]1 A.C. 199.
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tion 109, “an interest other than that of the pro-
vince in the same appeared to their lordships to de-
note some kind of right or interest in a third party
independent of and capable of being vindicated in
competition with the beneficial interest of the pro-
vince.” Therefore, previous to this surrender, from
the time of Confederation down to the time of the sur-
render the Indians had an interest in the land other
than that of the province and an interest capable of
being vindicated in competition with the beneficial
interest of the province. So that, my lords, they had
a title, as I submit, of occupation and possession; a
title which made it legally impossible for the province
to administer the lands, to make grants and adminis-
ter the lands in the way in which they have adminis-
tered them since the surrender was made.

Your lordships will see, too, by the proclémation
of 1763, which is the evidence of the Indian title here,
that the Government was prohibited from dealing
with these lands, from making grants, or doing any-
thing with them pending the cession of the Indian
title. The proclamation declares that “no governor or
commander-in-chief of any of the new colonies of
Quebec, East Florida or West Florida do presume on

‘any pretence to grant warrants of survey or pass any

patents for lands beyond the boundaries of their re-
spective governments, or until our further pleasure is.
known, upon lands which, not having been ceded or
purchased as aforesaid are reserved to the Indians or
any of them. It is further declared to be our royal
will to reserve under our sovereignty and protection
all the lands not ineluded within the limits of our said
three goveérnments or within the limits of the lands
granted to the Hudson Bay Company.” Therefore T
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submit that the Indians had title inconsistent with the &)gs
right of Ontario to do any of the things with this land YrovINcE or

. ONTARIO
which she immediately proceeded to do after this .
DoMINION OF
treaty was made. CANADA.

Counsel then quotes at length from the speech of
the Lieutenant-Governor on opening the legislature of
Ontario, in January, 1874, in which he speaks of the
boundary question and refers to these lands as “the
important territory in dispute,” and to a report from
Mr. Laird to the governor in council dated June 2nd,
1874, quoting from it as follows:

“That as the Indian title of a considerable part of
the territory in dispute had not then been extin-
guished, it was thought desirable to postpone the nego-
tiations for a conventional arrangement, under which
the territory might be opened for sale or settlement,
until a treaty was concluded with the Indians.”

That is very strong evidence, my lords, as to what
was taking place. The project was the settlement and
administration of this territory. There was the
mineral Wealth,‘ the timber and the settlers going in
and contention and strife to be avoided, and there was
the question of the boundary to be settled. Negotia-
tions had been begun and then, according to this re-
port, by mutual consent between Ontario and the
Dominion it had been conceded as expedient that those
negotiations should be postponed pending the sur-
render of the Indian title, which, of course, the Domin-
ion undertook to bring about as speedily as possible.

Then he says: “That barrier being now removed,
the undersigned has the honour to recommend that as
some considerable time must yet elapse before the
boundaries of Ontario can be finally adjusted, it is
desirable in the meantime to agree upon conventional
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boundaries, otherwise the development of that import-
ant portion of Canada lying between Lake Superior
and Lake of the Woods will be seriously retarded, as
applications to take up lands in that section are being
constantly made, and the inability to obtain recogni-
tion of claims from either the Government at Ottawa

. or Toronto is impeding the settlement of the country.”

Then there is a recommendation of the appoint-
ment of Commissioners and this report is communi-
cated to Ontario under order in council printed on
the following page and then there is a memorandum
of supplementary agreement, the conventional agree-
ment, where it is mentioned that Ontario acted on the
suggestion of the Privy Council by appointing a Com-
missioner. They acted on the suggestion set out in
this report of Mr. Laird. There is no question by
Ontario that that does not represent the state of the
facts as they existed.

There can be no doubt, it seems to me, that this
project was mainly in aid of the settlement of the
country. What sort of a position would it have
been in? My learned friend says: “Oh, they wanted
to build a railway through there; they wanted to
build a railway and they might just as well take
a release of the whole thing.” Suppose they had stipu-
lated with the Indians, as they might have stipulated
with them, to get the surrender of the right of way of
the Canadian Pacific Railway and gone through there
with that and left the whole thing. How much less, I
would like to know, would Ontario have had to pay if
she waited and got a surrender from the Indians after-
wards, after the settlers began to come in and the
railway to go through there? /

Then, after referring to a letter from the Under

/
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Becretary of State to the Lieutenant-Governor of On- 132?
tario, dated July 15th, 1874, respecting the selection PB&?\TI;TEIOOF
of Indian reserves under the treaty and asking for a v.
schedule or plan of the mineral lands in the territory D"é“jﬁ;‘;ﬁ,‘”
surrendered and the reply thereto on July 31st enclos- —

ing such plan he proceeds:

Now we pass from that to the statutory agreement,
to the Dominion statute of which the agreement is a
schedule. The statute I do not think is set out in the
case, but the agreement is. The Dominion statute
simply contained one section, that it shall be lawful
for the Governor in Council, if he shall see fit, to enter
into an agreement with the Government of Ontario,
according to the schedule to this Act, and such agree-
ment when entered into and every matter and thing
therein shall be as binding on the Dominion of Canada
as if set forth by statute. The Ontario Act I have not
got, but presumably it is to the same affect.

Now this agreement is with respect to what we call
the special reserves. Your lordships are aware that
under the treaty by the first provision, the first coven-
ant on behalf of the Crown, the Crown was to lay aside
reserves for farming lands, due respect being had to
lands at present cultivated by the Indians. “Also to
lay aside and reserve for the benefit of the said In-
dians, to be administered and dealt with for them by
Her Majesty’s Government of the Dominion of Can-
ada, in such a manner as shall seem best, other re-
serves of land in the said territory hereby ceded, which
said reserves shall be selected and set aside where it
shall be deemed most convenient and advantageous for
each band of Indians.” Then the Dominion pro-
ceeded to lay aside these reserves. You see the effect
of the treaty or surrender as ultimately held by the
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Judicial Committee, was to vest the whole title in
Ontario. The Indians did not reserve or except their
special reserves; they surrendered their original In-
dian title, the title which existed under the proclama-
tion ; they surrendered the whole thing to the Crown
and it enured to the benefit of Ontario. Therefore
Ontario held the whole freed from their interests. The
Indians reserved nothing, but they took a covenant
from the Crown that the Dominion would give them
special reserves. The Dominion did so without any
special acquiescence by Ontario. I have shewn your
lordships that there was some reference to the subject
because they did not want to give them the mineral
lands, but without Ontario becoming bound the Domin-
ion laid aside these reserves, and then questions arose,
Ontario claiming that we had set them aside out of
their Crown lands in which the Indians had no inter-
est, we had taken their Crown lands and made reserves
of them. They said we had no right to do that. That
was ultimately conceded, but the Indians had been put
on these reserves and were occupying them in fact,
and the situation had been dealt with and it was dealt
with by this agreement. Now this agreement recites
the treaty. ‘“Whereas by articles of a treaty made on .
the 3rd of October, 1873, between Her Most Gracious
Majesty the Queen, by Her Commissioners, the Hon-
ourable Alexander Morris, Lieutenant-Governor of
Manitoba and the North-West Territories,” and so on,
“the Ojibeway Indians, inhabitants of the country
within the limits thereinafter defined and described
by their chiefs chosen and named as thereinafter men-
tioned, of the other part, which said treaty is usually
known as the North-West Angle Treaty No. 3, the Sal-
teaux tribe of the Ojibeway Indians and all other
Indians inhabiting the country therein defined and
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described surrendered to Her Majesty all their rights, }?ff
titles and privileges whatsoever to the lands therein PRS;I;‘T;;IOOF
defined and described on certain terms and considera- v,
. . . . DoMmINION 0F
tiong therein mentioned.” Now that was the recital = caxapa.
they made of it in 1894, and it is a correct recital. It ——
states the effect of the treaty precisely, in a solemn
agreement ratified by the statutes of both Govern-
ments; and it says what is apparent on the face of the
instrument, that they did surrender these to Her
Majesty on certain terms and considerations therein
mentioned. That is, they gave up their title to the
Crown and the Crown in consideration of that gave

them certain covenants, and I am going to refer to

that again. One of those covenants is as much a con-
sideration for this transfer as another. There is no
method of separating them. Then it goes on with
further recitals and the last one is: “Whereas it is
deemed desirable for the Dominion of Canada and the
Province of Ontario to come to a friendly and just
understanding in respect of the said matters, and the
Governor-General of Canada in Council and the
Lieutenant-Governor of Ontario in Council have given
authority for the execution on their behalf respec-
tively, pursuant to the said statutes of an agreement

in terms of these presents.” .It is therefore agreed as
follows : “With respect to the tracts to be from time to:

time taken up for settlement, mining, lumbering, or

other purposes, and to the regulations required in that
behalf, as in the said treaty mentioned, it is hereby
conceded and declared that, as the Crown lands in the
surrendered tract have been decided to belong to the
Province of Ontario or to Her Majesty in right of the

said province, the rights of hunting and fishing by the
Indians throughout the tract surrendered, not includ-
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ing the reserves to be made thereunder do not con-
tinue with reference to any tracts which have been, or
from time to time may be required or taken up for
settlement, mining, lumbering or other purposes by
the Government of Ontario or persons duly authorized
by the said Government of Ontario; and that the con-
ccurrence of the Province of Ontario is required in the
selection of the said reserves.”

There Ontario is saying that inasmuch as this
treaty has been made, these lands have become provin-
cial Crown lands and the Indian rights have been
extinguished.

Now, by lords, there is the other agreement made
with regard to these reserves. That is the agreement
between Mr. Blake and myself made in London.
“Agreement between counsel on behalf of the Domin-
ion and Ontario, intervening parties upon the appeal
to the Judicial Committee of the Privy Council in
Ontario Mining Co. v. Seybold et al.(1).

“Ag to all treaty Indian reserves in Ontario (in-
«cluding those in the territory covered by the North-
West Angle Treaty) which are or shall be duly estab-
lished pursuant to the statutory agreement of 1894,
and which have been or shall be duly surrendered by
the Indians, to sell or lease for their benefit, Ontario
agrees to confirm the titles heretofore made by the
Dominion and that the Dominion shall have full power
and authority to sell or lease and convey title in fee
simple or for any less estate. .

“The Dominion agrees to hold the proceeds of such

. lands when or so far as they have been converted into )

money upon the extinction of the Indian interest

(1) [1903] A.C. 73.
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therein subject to such rights of Ontario thereto as 1_9ff

may exist by law. PROVINGE OF
ONTARIO
“As to the reserves in the territory covered by the 0.
DoMINION OF

North-West Angle Treaty which may be duly estab- Cawapa.
lished as aforesaid, Ontario agrees that the precious =~
metals shall be considered to form part of the reserves,

and may be disposed of by the Dominion for the benefit

of the Indians to the same extent and subject to the

same undertaking as to the proceeds as heretofore

agreed with regard to the lands in such reserves.

“The question as to whether other reserves in
Ontario include the precious metals to depend upon‘
the instruments and circumstances and law affecting
each case respectively.

“Nothing is hereby conceded by either party with
regard to the constitutional or legal rights of the
Dominion or Ontario, as to the sale or title to Indian
reserves or precious metals, or as to any of the con-
tentions submitted by the cases of either Government
herein, but it is intended that as a matter of policy
and convenience the reserves may be administered as
hereinbefore agreed.”

This agreement was made and acted upon and it
settled the differences existing between Ontario and
the Dominion in that case, so that while it was argued
by the parties it was not argued by the Dominion.

Durr J.—1 see that presents a point that did not
occur to me before. You put it, but I did not appre-
ciate it. The making of these reserves under the treaty
involved giving the Indians an interest in the land
which even after the S¢. Catharines Milling Co. Case
(1) might have been contended at all events to be a

(1) 14 App. Cas. 46.
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greater interest than they had before the treaty, than

PROVINCE OF the original interest.

ONTARIO
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Mr. Newcombe: Yes, my lord.

DOMINION OF

CANADA.

Durr J.—And that would necessarily involve
Ontario?

Mr. Newcombe: Yes. I may be in conflict with
some decisions, but not in conflict with any decision of
the Judicial Committee—doubtless in conflict with
the Chancellor of Ontario, at all events—but I submit
that with regard to those special reserves which are
set aside for the Indians uniformly upon the surrender

" of their original title in the large areas over which
they claimed it, in those special reserves which are
set aside, the Indians acquire a larger interest, a dif-
ferent interest from the interest which can be con-
veyed by surrender to the Crown for sale.

Durr J.—That is a disputed point.

Mr. Newcombe: I admit it is a disputed point, but
the reasons in favour of that proposition appeal very
clear to me. What happened in the Seybold Case was
this: One of these special reserves, “38B” which had
been laid off for the Indians by the Dominion without
any reference to Ontario and out of the Ontario Crown
lands, was found to contain mineral and it was deemed
desirable that it should be sold and converted into
money so that the Indians might have greater enjoy-
ment of their property. It was surrendered under the
terms of the “Indian Act” to the Dominion and sold to
this mining company who thereupon took up the min-
ing, and Ontario made a grant, I think, of the same
property. The question arose as to whether the On-
tario patent was to prevail or whether the Dominion
patent was to prevail. It was held or assumed that
this was a good reserve. It was assumed by the courts
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~ ‘below, at all events by the Chancellor, and I think by 1908
this court too; it was not decided that it was aPES‘;{;VAfﬁOOF
good reserve, but it was disposed of on the assumption v.

that it was a good reserve. And it was said that when Doé‘[ j;‘j?,i_“
the Indians surrendered that to the Dominion for sale —
that a patent could only be made by Ontario and there-
fore the Dominion patent was no good, and the
Ontario patent was good. Of course that was a seri-
ous question and upon that and upon the denial of
Ontario that the Indians were to have the metal in
these properties the Dominion intervened and pro-
posed to argue that question in the Judicial Com-
mittee, but the settlement was made and the Com-
mittee decided what, of course, was the turning point
of the case, that there was no reserve there, that
Ontario had to acquiesce in the reserve, that the re-
serve never was laid off, and the point upon which the
‘Chancellor had decided the case had never arisen,

Now, in dealing with this case and what I have to
say in the following part of my argument, it must not
be forgotten that it is not like an ordinary case be-
tween individuals. There is only one Crown and really
only one party to the case; while we speak of Ontario
and Quebec and the Dominion and so on, they are not
separate and independent governments like the govern-
ments of the United States.

Each represents the same #rown in respect of
separate departments of the same government. As
illustrating that to some extent I want to refer to a
case, Williams v. Howarth(1). That was a case where
the Government of New South Wales, I think it was,
sent a force of soldiers to the war in South Africa, and
they had contracted with these soldiers to pay them

(1) [1905] A.C. 551.
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certain rates per day during the period of their en-
listment. When these men reached South Africa they
fell under Imperial command and Imperial regula-
tions and they got certain allowances, certain pay
from the Imperial Government for their services there.
I do not remember what the amounts were, but we
will suppose that the Government of New South Wales.
was to pay them ten shillings a day and they got four
shillings from the Imperial Government. They went
back, having served out the enlistment and one of
these men brought his action claiming his ten shillings.
a day. They said, you have received four shillings
a day from the Imperial Government and we only owe
you six, and that was the question before the court.
The courts in the colony held that there were two
separate transactions altogether, that the Government
of New South Wales had contracted with this man to
pay him so much. But when it went to the Judicial
Committeé, the Committee held that this was all a
transaction on behalf of the Crown, that there was
one Crown, not a Crown for New South Wales and
another for the Empire and that the man was entitled
to what he had contracted for with the Crown, and he
had got so much and he was entitled to the balance.
The decision, doubtless, would have been different if
it had been the case of an allied power, if it had been
some foreign government. But here was a matter of
the same Crown.

That illustrates the point that I make as to the
indivigibility of the Crown. In these circumstances
the Dominion claims that Ontario, who received the
benefit of the treaty, shall assume and discharge the
burdens of the treaty and this seems to be, I submit, a
proposition founded in common honesty and justice.
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But we do not have to rely on that solely because the 13?_% .
right has been affirmed both in the Judicial Committee ProviNcE or

. . . . R ONTARIO
and in this court. I remember in arguing this case o.
. . DoMINION OF
below I quoted an observation from a very eminent™ o, xipa

judge that seems to me to apply to this case better
than it does to most cases, perhaps. He said that the
business of a judge was to find a legal reason con-
sistent with the conclusions of common sense. If your
lordships approach this case with the idea of finding a
legal reason which will give effect to the cominon
gense idea, to the view which would ordinarily be
taken by the man in the street, I do not think there
would be any difficulty about the result to which your
lordships would come; because there was this very
valuable territory with an encumbrance upon it which
stands in the way of Ontario’s enjoyment, removed at
the expense of the Dominion by the payment of a com-
paratively very reasonable amount, Ontario entering
in and taking the benefit and denying the obligation to
make compensation.

Now let me refer to the words of Lord Watson
in the St. Catharines Milling Co. Case(1). “Seeing
that the benefit of the surrender accrues to her,
Ontario must, of course, relieve the Crown and the
Dominion of all obligations involving the payment of
money which were undertaken by Her Majesty, and
which are said to have been in part fulfilled by the
Dominion Government.”

GIROUARD J.—Is that a dictum?

Mr. Newcombe: No, my lord, we say not.

InineTON J.—How do you shew that it is not?

Mr. Newcombe: Will your lordship allow me to
refer to the judgment of this court upon that point in

(1) 14 App. Cas. 46.
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the Robinson Treaty Case(l). That was the case
of a treaty made in 1850, a case of a treaty very
much the same as this, made between the Indians and
the old Province of Canada, whereby the Indians sur-
rendered a territory situate wholly in the Province of
Ontario and there were annuities and continuing bene-
fits to the Indians under that treaty which had to be
discharged after Confederation. The Dominion be-
came pledged to do that by reason of the “British
North America Act.” This was an obligation of the
old Province of Canada which was cast upon the
Dominion, but inasmuch as these payments consti-
tuted part of the excess debt over the amount limited
by the “British North America Act,”’ there was an
express statutory obligation by Ontario and Quebec
jointly to indemnify the Dominion. Now in this case
the Dominion based its claim upon the 8¢. Catharines
Milling Co. Case(2), that is this very judgment of
Lord Watson wherein he said, “seeing that Ontario re-
ceives the benefit she must bear the burden.” The Do-
minion said that seeing Ontario got the benefit of the
Robinson Treaty made in 1850, because the whole
property fell to her afterwards at the division, at
Confederation, she got the territory discharged
from the Indian claim, and seeing that that property
fell to Ontario she must bear the burden and,
therefore, the Dominion was entitled to indemnity
solely from Omntario and the claim was made
against Ontario. The arbitrators held that On-
tario was responsible. That was reversed in this
court and the Privy Council upheld this court.
Because of no reason other than the “British North
America Act” had come in in the meantime and con-

(1) 25 Can. S.C.R. 434. (2) 14 App. Cas. 4.
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verted this into a statutory obligation, it had put this
obligation upon the new government of the Dominion
and it provided that Ontario and Quebec, conjointly,
should indemnify; therefore the proceeding had to be
taken against Ontario and Quebec who, of course, had
to indemnify conjointly, although Quebec, as far as
" that individual transaction was concerned, had no
benefit whatever from the surrender. That was the
action and it was argued in this court upon the auth-
ority of the St. Catharines Milling Co. Case(1).
In the judgment of the court Chief Justice, Sir
Henry Strong, says: “An argument against the
Province of Ontario is aftempted to be deduced
from the decision of the Privy Council in ‘the
case of the 8t. Catharines Milling Company V.
The Queen(1). In that case there was an Indian
surrender to the Crown, represented by the Do-
minion Government, made in 1873, subsequent to
Confederation. The Privy Council held that this sur-
render enured to the benefit of the Province of On-
tario, and so holding it also decided that Ontario was
bound to pay the consideration for which the Indians
ceded their rights in the lands. I see no analogy be-
tween that case and the present. In the case before us
no one doubts that the Province of Canada, which
acquired the lands, was originally bound to pay the
consideration. In the case before the Privy Council
the question was, as it were, between two departments
of the government of the Crown and the most obvious
principles of justice required that the government
which got the lands should pay for them. Here the
lands were originally acquired by the Provinee of Can-
ada, which was to pay for them, and the present ques-

(1) 14 App. Cas. 46.
4%
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tion only arises on a severance of that government
into two separate provinces and a consequential parti-
tion of its assets and liabilities.” In the case before the
Privy Council the words are, “as between two depart-
ments of the government of the Crown” and “the most
obvious principles of justice require.” Now, my lords,
there is no place here for the authorities which my
learned friend quotes, that you cannot recover a pay-
ment made on behalf of 2 man unless it is made by his .
request.' That is a general principle of the common
law. The principle of the civil law is the other way.
You can recover if a man gets a benefit. As between
individuals you may say there are certainly exceptions
in the common law to which I am going to refer. But
you may say the general rule is to that effect and the
general rule of the civil law is the other way. But
here you have got a question between two departments
of the same government and it is a question to be
worked out according to the justice of the case.

Is this case going to be decided differently from
what it would have been if the area had been in Que-
bec? Take the case of a restrietive bhuilding covenant
and the division of the property afterwards, the one
man getting a release. There is, perhaps, not so much
difference, except in measuring the value of it. This
question I submit is really one under the “British
North America Act.”

What we are doing here is to determine a contro-
versy. Section 140 of the “Exchequer Court Act”
founds the jurisdiction of this court. A statute passed
by each giving the jurisdiction.

IniNeTON J—On what ground are we to proceed
under that Act?

Mr. Newcombe: You are to proceed, my lord, to
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give effect to the prineiple that has been laid down 1908
heretofore by the Committee and by this court; to ProviNeE or
have regard to the “British North America Act” and ONT,‘?RIO
the constitutional situation and the fact that there are Doéfgiglz.‘m
two departments of the same government, with a con- —
troversy and you are to try to determine that contro-
versy according to justice.

That being so the release or surrender having been
brought about by the act of the Indians, concurred in
and authorized by the Dominion, as it must have been,
and upon considerations involving the payment of
money which the Dominion undertook to exec'ute, the
lands were relieved of the Indian title for the benefit
of the province, as the Judicial Committee has deter-

mined.

The liability of the province may rest upon either
one or other of two views and I will put them both to
your lordships. That is, it may rest upon some other
views, some of the views which have been discussed,
or it may rest upon the view which the learned judge
has taken, although I am not going to argue that; I
leave that with your lordships as to how far it may
_ commend itself to your lordships’ judgment. But this
treaty I submit, may have operated to vest the title in
Ontario and impose an obligation upon Ontario by
virtue of the constitutional agency of the Dominion,
in view of the peculiar circumstances of the case.

Either that or, the Dominion not being an agent in
any sense, it made a contract which could only operate
for the benefit of the province. And this contract
being only capable of operation for the benefit of the
province, became operative when the province came in
and took the benefit of it, and, therefore, as a direct
party became subject to the burden. Now these are
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the two views on either one of which the obligation
may rest. I will deal with the first situation first.
Now, I submit that there is no constitutional
anomaly or impropriety or anything which might not
be fairly expected as the result of the perusal of a con-
stitutional measure like the “British North America
Act;” in supposing that whether Ontario was a party
to the surrender or not and irrespective of the measure
of benefit, whatever that might be, derived by Ontario
in the discharge of these lands from the Indian title,
the payment of the consideration for the sur-
render should fall upon Ontario as the depart-
ment of the King’s Government in aid of whose
title the surrender had been made. That is a no
more extraordinary result I submit than that which
took place in the case of Williams v. Howarth(1),
about the soldier. What is the nature of the trust
or interest other than that of the province in these
lands arising out of the Indian title? The interest is
in the Indians and the control and management of the
lands and property is with the Superintendent-General
of Indian affairs. That is, it is with the Dominion
Government. The first legislation after Confederation
with relation to Indians is the Act providing for the
organization of the Department of State, 31 Vict. ch.
42 sec. 5. Section 5 says that the Secretary of State
shall be the Superintendent-General of Indian Affairs
and as such have the control and management of the
lands and property of the Indians in Canada. Then
by section 8 of the same Act it is provided that no re-
lease or surrender of lands reserved for the use of the
Indians shall be binding except assented to by the
chiefs in the presence of the Secretary of State or a

(1) [19051 A.C. 551.
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person authorized by him and accepted by the Gover- B"j
nor-General. That is to say, in the presence of an PR&?;‘EEI :F
officer authorized by the government and who must v.
be accepted by the government. Now there can be DOGENION OF
no doubt as to the legislative authority of the Domin- —
ion to pass these Acts, they being given the exclusive
legislative authority over these lands which are re-
served for Indians. That is, lands reserved for In-

dians within the meaning of that expression as used

in the “British North America Act,” as determined

by the Judicial Committee in the S¢. Catharines Case

(1). That had been a matter of debate. It was held
otherwise by all the courts here, before that was
determined. 8o that was the legislative position.

Then section 10 of the same Act provided that no re-

lease or surrender of any such lands to any party

other than the Crown shall be valid. That was in 31

Vict. Then in 1873 the Act was passed, assented to

on the 3rd of May, 1873, establishing the Department

of the Interior. Chapter 4, section 3, provides that

the Minister of the Interior shall be the Superintend-
ent-General of Indian Affairs and shall, as such, have

the control and management .of the lands and pro-

perty of the Indians in Canada. The general purpose

of that Act so far as the Indians were concerned was

to transfer the administration from the State Depart-

ment to the Interior Department. That was the legis-

lation as it stood at the time this treaty was made

and, of course, the whole thing is continued in the
“Indian Act” at present. The present statute is
chapter 81, R.8.C. 1906. Therefore in view of that
legislation I say it was not competent to Ontario to

make a treaty with the Indians or to obtain any trans-

(1) 14 App. Cas. 46.
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fer or surrender from the Indians. Neither has the
Provincial Government the right to require the
Dominion upon any terms to obtain a surrender or
refrain from obtaining a surrender. The whole ad-
ministration is exclusively in the hands of the
Dominion Government.

Now, is it not possible to provide by the use of the
legislative power that the Indians shall enjoy in some
other form the interest which they have in their lands
and can it not be provided that they shall have that in
money rather than in lands even if the province is
unwilling? Does not that follow? Wherein rests the
jurisdiction, for instance, with regard to Indian lands
similar to that which the Imperial Parliament exer-
cises in passing a “Settled Lands Act,” as to tenan-
cies? A tenant for life, a settled estate and a remain-
derman, the tenant for life has his interest in the
land which he can only enjoy as land until the legisla-
ture comes in, as it does, and says he can sell it and
convey the whole interest and he enjoys the value of
that estate in money. Is it not competent for tha
Dominion to do that with regard to the Indian title?

We find the obligation to recoup the Dominion in
the general intention of the Act. The Indians were
scattered all over the country, from one end to the
other, in various provinces. The same band very often
inhabited different parts of the same province. It was
necessary no doubt that there should be a uniform
policy in dealing with them and that they should be
under one legislative power and one executive power.
At the same time they owmned their property, if we
may call it so, their territories, under various provin-
cial governments. The only way to work it out was
to put the whole thing, so far as legislative and execu-
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tive power is concerned, in the hands of the Dominion 13(13
Government. That being so, why should not the pro- Provinee or
vince on the extinguishment of the title, within whose ¥4
lands the area happened to be, bear the burden of the DoMINION oF

CANADA.
extinguishment of the title? Is it not fair and rea- —-
sonable? Is it not that which you ought to read into
this constitutional Act as the apparent intention.

Now, the other view simply involves this, that it
takes two parties to make a contract. It takes two
parties to make a treaty. The province had the bene-
ficial interest in the lands subject to the Indian title.
The Indian title could not be transferred or assigned,
but while it existed and was recognized by the law it
was only capable of being extinguished; that is as it
were, transferred to the province, so as to merge in
the paramount title. Now the Dominion had no in-
terest in the lands and no interest in the transaction
at all, except as the guardian of the Indians for the
purpose of seeing that their interests were safe-
guarded in any surrender that might be made. « Con-
sequently, if Ontario desired to have this surrender
made, she could go to the Dominion and ask the
Dominion to negotiate, or stand by while she negoti-
ated with the Indians for a treaty. whereby the sur-
render would be made, the Indians surrendering
through the Dominion and Ontario‘acce‘pting. Now
that might have been done; they might have done it in
that way and I am not so sure that they did not do it
in that way. If Ontario had gone to the Dominion, and
said, we want to open up this territory but we cannot
touch it because of the Indian title and we want you
to go to work and get the Indian title surrendered,
. and then they had gone, the three parties together, the
Indians and Ontario being the contracting parties,
the Dominion present as the guardian and trustee of
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the Indians as it were, and a contract had been made
just as was made in this case between the Indians on
the one side and the Crown on the other, the obliga-
tion of the covenants to pay and provide which are in
this treaty would unquestionably have fallen on
Ontario.

Then it was said that in the circumstances here
Ontario was not a party. The Dominion made
a contract with the Indians that nobody had any-
thing to do with except Ontario. - It made a con-
tract in the name of the Crown.. The Crown is
the name that stands for Ontario just as much as
it stands for the Dominion. It took an assignment
to the Crown of property, which could not operate
except in favour of the Crown, represented by On-
tario, and it assumed in the name of the Crown a
number of obligations in consideration of that trans-
fer. That transfer was taken, communicated to
Ontario, and what does Ontario do? Does she say,
it is unreasonable, we don’t want this, we had no
part in this? No, she said, that is just the thing we
wanted, we wanted to go in there, it is ours, it be-
longs to us, and she took advantage of it, made her

~ grants, sold her timber, made her mining leases, and

has administered the property from that day to this.

I put it first, that it is a matter that rested wholly
with the Dominion; that is the way I argued it first,
and that the Dominion could negotiate the treaty
independently, as it must, make its terms and pro-
visions and stipulations and take the surrender which
then operates for the benefit of the province, and the

‘consequence of that is that the province has to bear

the burdel_l. That is the one view of it. The other
view of it is that the province cannot be bound with-
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out its consent and then you have the contract made
which operates when the province .consents, and here
there is no doubt that both antecedently and subse-
quently the provimce was anxious to assume the
administration. It has been designated a principle
of universal application that where a contract has
been entered into by one man as agent for another,
the person on whose behalf it has been made cannot
take the benefit of it without bearing the burden; the
contract must be performed in its integrity. Accord-
ingly where a person adopts a contract which was
made on his behalf, but without his authority, he
must adopt it altogether, he cannot ratify that part
which is beneficial to himself and reject the remain-
der, he must take the benefit to be derived from the
transaction, cum onere.

Then so far as the question of area is concerned,
this is exactly what happened; the judge puts a para-
graph in his judgment in this way: “Now it is to be
observed that whatever moneys have been expended
under this treaty by the Dominion Government have
been expended in respect of the Indians inhabiting a
tract of land part of which only is within the Pro-
vince of Ontario, and it is suggested by Mr. New-
combe for the Dominion that the province should con-
tribute to such expenditure in the proportion -that the
area of the surrendered territory within the province,
bears to the whole area surrendered by the treaty.
There is no other suggestion on that branch of the
case, and I do not see that any fairer or better rule
could be adopted.” No one could pretend to say that
an acre of this land or the whole of it within Ontario
is proportionately of any greater or less value
than that without. There is an area of 55,000 square
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miles purchased, presumably each square mile of the
same value; and one-third of that goes to the Domin-
ion and two-thirds to Ontario. It is to be paid for pro-
portionately.

That is all I wanted to say about the area, because
my learned friend referred to it. Then the other ques-
tion is equally simple, I think. '

I refer to the terms of the treaty again. The In-
dians having surrendered this territory to the Crown,
Her Majesty undertakes and agrees for, I think, nine
different things. In the first place to lay aside these
special reserves. Secondly, with a view to shew the
satisfaction of Her Majesty with the behaviour and
good conduct of her Indians, she hereby, through her
Commissioners, makes them a present of $12. Thirdly,
to maintain schools for instruction. Fourthly, to sup-
press the liquor traffic. Fifthly, fo distribute and pay
annuities of $5 per head, yearly. Then to expend the
sum of $1,50C per year for the purchase of ammuni-
tion and twine. Then to furnish agricultura] imple-
ments; and an annual salary of $25 to the chiefs.
Now that is all done in consideration, so far as the
basis of the treaty is concerned, of the surrender of
these lands. Now, my lords, I say you cannot go out-
side of that and imagine other considerations. All
these things are referable to the surrender. None of
them would have been undertaken as and when they
were or at all if it had not been for the surrender.
The only asset the Indians had was their interest in
the land. That was the occasion and the only occa-
sion for going there and bargaining with them. The
best evidence in the record, to which I have referred,
shews that the object was to let the settlers in and to
get rid of this title. In other words that the trans-
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action was what it professes to be upon the face of it, 1908

a transaction whereby they, on the one part, parted PRS;EE?OOF
with an asset which they had in consideration of cer- o,
tain obligations which the Crown undertook. Now, Doéﬁziﬁfm
my learned friend wants to make the tail wag the dog, —
because he reads this last covenant here; the under-
signed chiefs solemnly promise to be good and loyal
subjects, to obey the treaty and observe the law and
all that sort of thing. That is what he says is the
principal consideration, but what is the fact; that
form is the usual form; if they had printed forms of
treaties that would be printed in every one of them.
It is a common form of covenant which they put in,
because it is a good enough thing, no doubt, to im-
press upon these Indians that they ought to obey the
law, but does any one suppose if they had had no title
to surrender that we would have gone up there and
paid a lot of money to them to take a covenant from
them to keep the peace?

Here is a treaty made in 1871. This is a book that
is In _evi&ence called the Indian Treaties and Sur-
renders. On page 293 is a treaty with another tribe
of Indians altogether, with the very same term in it..
Word for word the same. “Do hereby solemnly pro-
mise and engage to strictly observe the treaty and
behave themselves as good and loyal subjects.”

Here is one in 1781, the 21st year of George III.
Here is another treaty that I open to off-hand. It
says that the undersigned chiefs do hereby bind and
pledge themselves and their people to observe this
treaty and maintain perpetual peace between them-
selves and Her Majesty’s white subjects and not inter-
fere with the property or molest the persons of Her
Majesty’s white subjects.
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Is it a question of dividing the consideration?
What does my learned friend’s argument involve?
Does it involve more than this, that the time this sur-
render was taken was an inexpedient time, that it
was taken too soon. The present position is, we have
got so far in the argument that -we are considering
now what is Ontario to pay. Ontario is to pay the
consideration of this treaty. The consideration I
mean of the surrender. There was only one thing sur-
rendered, only one thing dealt with so far as the
Indians were concerned, and that is their title to this
real estate. That is what passed. On the face of the
treaty, as 1 have said, all the covenants we enter into
are relative to that.

Whatever the motive was that actuated the
Dominion, that had nothing to do with the Indians;
the Indian was selling that for the best he could. Now
they may say, you bought that too soon. I say we are
the judges of the time when it was to be bought. But
to say we paid any more for it because we wanted to
build a railway or settle Hudson Bay claims or ahy-
thing of that sort, that is not so on this evidence and

‘your lordships, I submit, cannot find it.

Hogg K.C. follows. Your lordships are now
seized, I think, not only of the facts of this case, but
also of the principles which underlie our claim and
contention. My observations will be directed more
to the cross appeal, taking it for granted that my
learned friend, my leader, in his able argument has
placed the matter so completely before you that it
will not be necessary for me to take up time.

The cross appeal arises in this way. It ‘has been
explained to your lordships that first there was a
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trial before the judge of the Exchequer Court, and the
question that was then debated and decided was the
question of general liability; whether there was a
liability at all or not; whether Ontario was liable
under the treaty. What his lordship found was
this: “This court doth declare that the Province
of Ontario is, in respect of the obligation incurred
by the Dominion under the North-West Angle Treaty,
No. 3, which involved the payment of money, liable
to pay to the Dominion all sums paid by the Do-
minion which are referable to the extinguishment of
the Indian title in the lands described in the said
treaty in the proportion that the area of such
land within the Province of Ontario bears to the
whole area covered by the treaty,” which we have dis-
cussed. Then followed a further consideration of
the question of the classes of items under the treaty
for which Ontario should be held liable, and what
might be called a continuation of the trial took place.
Evidence was taken upon the different items men-
tioned in the treaty itself, that is the different classes
of expenditures which were undertaken by the Do-
minion, and upon that continuation of the trial, or as
it was called, the further consideration of these ques-
tions, his lordship gave a judgnient and by that judg-
ment he decided as follows: that there was to be
305-493rds of specified . expenditures made by the
Dominion to or on behalf of the Indians, paid by
Ontario. That direction has reference to the terri-
torial area. In other words there was 49,500 square
miles found by the evidence instead of 55,000 as it was
generally stated, of which 30,500 miles were within
Ontario.. Then he says, these are the expenditures
which the province should be liable to-repay the
Dominion (see p. 4). The judgment proceeds:
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“(d) In respect of the payments made by the
Dominion for or on account of the present of $12 per
head stipulated by the treaty to be paid to each man,
woman and child of the bands of Indians represented
at the treaty and claimed under the first item of Sche-
dule A in the said statement of claim the sum of $5
per-head.”

Now we say that to the extent that he has allowed
in favour of the Dominion, his judgment is right, but
what we complain of is that he overlooked the instruc-
tions in the treaty and endeavoured to appropriate
certain amounts which he said Ontario should be
liable for and other amounts for which the Dominion
should be liable itself, and he put it upon two
grounds. One was that in any case where it had been
the policy of the government of the Dominion or
the policy of the Province of Canada to make allow-
ances to the Indians as a matter of policy, in those
cases Ontario should not be asked to pay.

Then the other ground that he places that judg-
ment upon is that to the extent to which the payment
of any of these amounts came within the proper ad-
ministration of the Department of Indian Affairs, the
province should not be liable. Now, of course, upon
both of these his lordship was to some extent natur-
ally and necessarily speculating. There was not evi-
dence to support these exceptions which he made.

" Take the question of schools. He excluded that,
all expenditure for schools.

I say that upon the evidence there were no schools
in this territory prior to 1873. There was nothing
in the way of schools till this treaty was made, and
then there were treaty schools or schools that were

asked for by the Indians under the treaty.
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Then again, while it is a fact that there were | 159\‘5
schools for Indians in other parts of the country, and PRS;ITNAgOW
while the government were allowing the Indians to ®

have schools in other parts of the country, in the Pro- D°3f§§3{°1’
vince of Quebec and in other provinces, these were
schools which were built and maintained out of funds
which belonged to the Indians themselves. In other
words, for many years, the Province of Canada and
the Dominion were accepting surrenders from the
Indians of parts of their reserves and selling for the
benefit of the Indians and at Confederation a very
large fund, a fund amounting to about two million
dollars, had come into existence.

IpINGTON J.—As a result of sales of lands? ¢

Mr. Hogg: Yes, as the result of sales of reserves;
where the Indians did not require so big a reserve
they gave up part of it and asked the government to
sell. These were treated as Indian trust funds. This
was a revenue-bearing fund—that is, the government
were allowing interest upon it, and out of this revenue
schools were maintained. While that was part of the
policy of the government to allow the Indians to
have schools, the Indians were having the schools and
maintaining them out of their own money. So that it
was not until we have this treaty, and I think one or
two prior to it—the one of ’71 my learned friend re-
ferred to—it was not until this treaty that the govern-
ment agreed as part of the consideration for the
surrender of the title to maintain schools when they
were requested by the Indians. We say then that
while it may have been a policy to educate the Indians
and to guard their funds and to use their funds for
the purpose of civilizing them, still that did not take
away or make less the fact that the maintenance of

5
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schools under the treaty was a consideration for the
Png‘lfrlTNA‘meF extinguishment of the Indian title and whatever sum

. was expended in that way was, I submit, a payment
DOMINION OF . .
Caxapa. Wwhich must be made by Ontario.

_ My learned friends on the other side have said that
the question of twine, and fishing lines and so on
should not have been allowed by his lordship. Well,
I simply say that that is one of the considerations and
that it should be allowed and that his lordship was
right in that.

Then he has excluded the supply of cattle and the
farming implements and all the things that were
necessary to help the Indians to become farmers and
civilized. Now these were expressly given by the
treaty. It was one of the considerations, part of the
general consideration for the extinguishment of the
title. There is no good ground that I have ever been
able to see why he should allow the twine and fishing
tackle and exclude the cattle and implements of trade
to make them civilized. It is said these things were
given to them as a matter of policy and that, there-
fore, the judge was right in excluding them, but all the
evidence really is that occasionally, for the purpose of
relieving extreme distress, it was better to give them
a gun and a pound of shot and some powder to carry
on and make a living than to give them money. But

-here we have a case where the 'governmenf are giving
them cattle, tools and so on for the purpose of civiliz-
ing them and making them good citizens, and I can see
no distinction between giving them $5 a head which
has been allowed and which seems to have been
assented to all round, $5 a head as an annuity, and
giving cattle and implements of trade.

1908
——r

Then just a word with reference to the surveys.
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I think I have finished now with reference to the
classes of items that his lordship has excluded from
his consideration. Now, my learned friends have
stated in advance in answer to the cross appeal, that
the amount for surveys should never have been
allowed by his lordship. His lordship put it in this
way. Following the making of the treaty they imme-
diately, or very shortly afterwards, within the next
year, I think, commenced to lay out the reserves, and
they had communications, as my learned friend has
read, of the necessity of these reserves being laid out
and a map was sent shewing the areas in which
mineral land occurred, which were to be excluded
and, if possible, not taken into the reserves. They then
went on and made these surveys; that is they went
on to expend money in carrying out the objects of the
treaty, and his lordship in the court below allowed
these surveys.

There were surveys of two kinds, for the pur-
pose of opening up the country for settlement and
surveys consequent upon the making of the treaty;
that is the laying out of certain reserves for the
Indians. Now what his lordship said was this;
that it is true there is an agreement that these re-
serves are to be consented to later on, but to the extent
that you have made surveys for both purposes, these
are a proper expenditure by the Dominion under the
treaty, and outside of the treaty if you like; these
are proper expenditures and it is only fair and right
and the proper way to deal with that is to set it off
against the counterclaim of the province. He does
not allow it as one of the items which is chargeable
against Ontario by the treaty, but he says it is a pro-
per charge against Ontario’s counterclaim and when

5%
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1908 you come to take your accounts the referee will take

——
PROVINCE OF that into consideration.
ONTARIO
v Mr. Newcombe: My lord, I have my learned

D°%§§§’§Af’”" friend’s permission, if your lordships will allow
T me to refer to one treaty which I intended to
quote yesterday and which I omitted. It was on
the point I made that this territory is vested in
Ontario subject to an interest other than that of
the province; that that interest constitutes a bur-
den on the land which has to be discharged some
time or another and whenever it is discharged that
the obligation falls upon Ontario to pay the con-
sideration for the discharge. That is tinder the
“British North America Act.” The fact that On-
tario cannot herself bring about the discharge or that
perhaps she has no voice in it or of the fixing of the
consideration does not affect that situation. Seection
109 I bhad referred to which provides that all lands,
mines, minerals and realties belonging to the several
provinces of Canada, Nova Scotia and New Brunswick
at the Union, and all sums then due, shall belong to
the several provinces in which they are situate, sub-
ject to any trusts subsisting in respect thereof and
to any interest other than that of the province in the
same. Now that section fell to be construed in the Rob-
inson Treaties Case (1), which I cited yesterday and I
referred to what Lord Watson said at pages 210 and
211 of that case(1). In addition to what I read yes-
terday—I may read it again to make it clear—these
words are from the judgment: “The expressions ‘sub-
ject to any trusts existing in respect thereof,” and
‘subject to any interest other than that of the pro-
vince,’ appear to their lordships to be intended to

(1) "[1897] A.C. 199.
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refer to different classes of right. Their lordships 13?
are not prepared to hold that the word ‘trust’ was Province or
meant by the legislature to be strictly limited to ONT;A_R e
such proper trusts as a court of equity would under- POMINION or

CANADA.
take to administer; but, in their opinion, it must at —
least have been intended to signify the existence of a
contractual or legal duty, incumbent upon the holder
of the beneficial estate or its proceeds, to make pay-
ment, out of one or other of these, of the debt dueto the
creditor. * * On the other hand, ‘an interest other
than that of the province in the same,” appears to them
to denote some right or interest in a third party, inde-
pendent of and capable of being vindicated in compe-
tition with the beneficial interest of the old province.
Their lordships have been unable to discover any rea-
sonable grounds for holding that, by the terms of the
treaties, any independent interest of that kind was
conferred upon the Indian communities; and, in the
argument addressed to them for the appellants, the
claim against Ontario was chiefly, if not wholly, based
upon the provisions of section 109 with respect to
- trusts.” That is pages 210 and 211. Now then during
the argument in amplification of that and shewing
what I think follows from the judgment, Lord Wat-
son said this, and this is what I intended to read yes-
terday. Your lordships will find this, I may say, re-
ported in Lefroy on Legislative Power in Canada,
page 612 in the note, what I am going to read. The
case is reported, but this is an observation made dur-
ing the argument and your lordships will have to refer
to Lefroy for that at page 612. “If the Crown right
was subject to a burden upon the land, the interest is
to pass to the province under that burden. There was
to be no change in the position of the Crown.” - There
was no change in the position of the Crown, neither

!
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was there any change in the position of the Indians, at -

Pxovmcm or Confederation. “I think the whole effect of this clause

ONTARIO
P.

DoMINION OF
CANADA.

is to appropriate to the Province of Ontario all the in-
terest in lands within that province as vested in the
Crown, subject to all the conditions under which they
were vested in the Crown.” * * “The policy of these
sections of the Act, 109 and 112 and 111 and 142, when
read together, appears to me to be generally this be-
yond all dispute. * * The intention obviously was to
provide with regard to all those debts and liabilities of
the old Province of Canada, which were simply debts
and liabilities charged generally upon the revenues of
the provinces, the creditors were to be \paid by the
Dominion, and to a certain extent, in excess of a par-
ticular sum, the Dominion was to be recouped by the
two new provinces in the proportions which might be
determined under the provisions of section 142. On
the other hand to this extent it is made plain—at
least I hold it to be made very plain under section 109
—that any debt or liability which was made a proper
charge upon any property or assets passing to the
province under section 109, was to remain that
charge, and was not to be satisfied by the Dominion
Government under section 111.”

Mr. Hogg: 1 said, my lords, that the judge of the
Exchequer Court dealt with the expenditure on sur-
veys by giving the Dominion the right to set-off the
amount against the counterclaim of Ontario. That
was the judgment of his lordship in the court below.
Now we complain that that is one of the items which
constitute part of the consideration referable to the
extinguishment of the Indian title.

I have only now a reference to one other item and
that is this present of $12 which was made to the In-
dians at the time the treaty was made.
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No treaty could be made without giving them some E{f’f
present. In all these treaties you will find that they PROOVINCE OF

NTARIO
got some amount of money as a present for their good ».
. DominioN oF
behaviour. CANADA.

For several years efforts were being made to get a
treaty; in 71 and ’72 Commissioners were sent and
they could not arrive at an agreement, and it appears
they had grievances more because they had been tres-
passed upon, because their rights had been invaded
and infringed, and it was true that for the purpose
of the Dawson route some timber had been taken, I
think to build a boat on one of the lakes and for other
purposes of that kind.

Davies J.—The point is that the only way to settle
that was to extinguish the right there quoad the land
over which the road ran, or to extinguish the whole
matter. Ontario had no interest in having it extin-
guished over a mere 50 foot road, therefore it had to
be extinguished over the whole land or not at all.
Your point is how far we are bound to hold all of
these considerations mentioned in the treaty are
necessarily attributable to the extinguishment.

Mr. Hogg: Yes, my lord, and his lordship below,
as 1 say, divided them and we cannot see why that
should have been done.

Ritchie K.C. in reply: From what has been de-
veloped on the argument I think it may be said to be
reasonably clear now that the whole Dominion case
is based on the dictum of Lord Watson in the St.
Catharines Milling Co. Case(1). That that is a mere
dictum and no part of the judgment and not necessary

(1) 14 App. Cas. 46.
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for the determination of the issues involved is, I think,
abundantly clear.

Having regard to the record in that case, no
evidence could have been adduced such as has been
adduced here to shew the moving consideration, to
shew the state of affairs as between the Dominion and
the province. What could the Privy Council have
known in 1888, when that case was before them, of
what the state of affairs was in Canada in 18737 We
know now here, that there was a fear of an uprising,
and there were all these other considerations to which
my learned friend Mr. Shepley has alluded, the con-
tract with British Columbia, the contract with the
Hudson Bay Company and all these other factors
that have been adduced in evidence here. None of
these were before the learned law lords. '

I submit that expression was not at all necessary
for the determination of the issues involved in that
suit, and if that question had been in any way agitated
on the record and if the Province of Canada had been
represented there, all these considerations that are
now presented to your lordships would have been pre-
sented to the Judicial Committee. I can say no more
on that subject.

Then I propose to refer briefly to the conventional
boundary agreement of 1874, and I desire to point
out to your lordships that by that agreement what was
stipulated for was that when the true boundary was
ascertained the whole of the moneys received by the
Dominion in respect of the particular portion that
was found to be within Ontario should be paid over to
the Province of Ontario. It was manifestly not in-
tended at that time to put forward any claim on behalf
of the Dominion in respect of the obligations assumed
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under the treaty. If there had been any such idea we 1_?2?
would have found, no doubt, in this conventional Province or
boundary agreement a provision for deduction of such VAR
sums as Ontario might be liable for to the Dominion DOMINION oF

CANADA.
arising in any way out of the obligations assumed by —
the Dominion under that treaty.

In 1874 there was no stipulation in the agreement
as to the liability of Ontario arising out of any obli-
gation under the treaty. Then I pass on from that to
the agreement of 16th April, 1894, some twenty years
after the conventional boundary agreement, and some
six years after the decision in the St. Catharines Mill-
ing Co. Case(1). )

Now let us see what the provisions of that agree-
ment are. I say the Dominion itself must have re-
garded that as a mere dictum or at all events they felt
that they had no claim against Ontario, as 1 submit is
evidenced by this agreement of 1894. They must have
known of that dictum at that time, or at least of that
statement, whether dictum or not, but what do we
find them doing? We find this agreement entered
into on the 15th of April in which they recite the
treaty itself. Reference is made to the treaty; “and
whereas by the said treaty out of the lands so sur-
rendered reserves were to be selected and laid aside
for the benefit of the said Indians, and the said In-
dians were, amongst other things hereinafter provided,
to have the right of hunting and fishing” and so on,
throughout the tract. ‘“And whereas the true bound-
aries of Ontario have since been ascertained”—I am
just giving the skeleton, not reading the clauses in
full—“and whereas certain reserves have been laid
out in intended pursuance of the said treaty and the

(1) 14 App. Cas. 46.
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said Government of Ontario was no party to the

——
Province or Selection and has not yet concurred therein.” “And

ONTARIO
.

whereas it is deemed desirable for the Dominion of

DoMINION OF (Yanada and the Province of Ontario to come to a

CANADA.

friendly and just uﬁderstanding in respect of the said
matters” and so on. “Therefore it is hereby agreed
between the two governments, with respect to the
tracts to be from time to time taken up for settle-
ment, mining, lumbering or other purposes and to the
regulations required in that behalf, as in the said
treaty mentioned, it is hereby conceded and declared
that, as the Crown lands in the surrendered tract have
been decided to belong to the Provinee of Ontario or
to Her Majesty in right of the said province, the
rights of hunting and fishing by the Indians through-
out the tract surrendered, not including the reserves
to be made thereunder, do not continue with refer-
ence to any tracts which have been, or from time
to time may be required or taken up for settlement,
mining, lumbering or other purposes by the Govern-
ment of Ontario.”

Then it is agreed that the concurrence of the Pro-

'vince of Ontario is required in the selection of the

said reserves. Manifestly Ontario was taking objec-
tion to the treaty and simply said, these are our
lands, you have no right to agree to reserve to the
Indians any right of hunting or fishing over our ter-

~ ritory, you have no right to select reserves there with-

out our concurrence. These are the two matters
affecting the property itself ; Ontario objected and the
Government of the Dominion acceded to it, and not
only that, but they expressly entered into this agree-

ment.
Then, my lord, we have clause 6: “That any future
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treaties with the Indians in respect of territory in 1908
Ontario to which they have not before the passing of ProviNeE oF
the said statutes surrendered their claim aforesaid, ONT;‘_R 0
shall be deemed to require the concurrence of the DoMINION oF

CANADA.

Government of Ontario.” There Ontario was mani- —
festly asserting its right to this territory freed from
any burden placed upon it by the Dominion of Can- Y
ada under that particular treaty and we find the
Dominion assenting to the position taken by Ontario,
presumably for this reason, that the question arose,
could they select these reserves without paying for
them? They could not, of course, without legislation.
But could they legislate so as to expropriate these
lands for the purpose of reserves for these Indians
without making just compensation for them? Pre-
sumably that was one of the matters that they were
considering and they wished to get Ontario’s acquies-
cence in the selection of these reserves, the Dominion
not being required to pay Ontario anything for it.

Now we would naturally expect in reciting this
" treaty, if these large sums of moﬁey were due by
Ontario to the Dominion in respect of the obli-
' gations entered into by the Dominion under that
treaty, to find that matter dealt with by that agree-
ment or dealt with at that time; but all these years
have elapsed and from 1873 until 1903, the time the
action is commenced, so far as I know, no formal de-
mand has ever been made for this money. No pretence
that the province is liable in any way to the Dominion
in respect to the obligations assumed by the Dominion
under that treaty. Now then, if, as a matter of fact,
it is conceded, that they had no right to enter into an
obligation as to hunting and fishing, no right to enter
into an agreement to select and give reserves so as to
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E"Of bind Ontario, does it not follow from that that they
Provincr or had no right to enter into any obligations at all that
OMﬁR " would bind Ontario without Ontario’s consent? I
Dogf;ﬁif’l“ submit that the moment you concede that you must
——  concede the rest, that without the consent of Ontario
you have no right to impose a burden upon Ontario

with respect to obligations entered into by the Domin-

ion. The agreement, your lordships will observe, was

not entered into until the 16th of April, 1894. The
agreement is set out in full in the statute 54 & 55 Vict.

ch. 5, the Dominion statute of 1891.

“It shall be lawful for the Governor in Coun-
cil, if he shall see fit, to enter into an agreement
with the Governor of Ontario in accordance with the
terms of the draft contained in the schedule to this
Act, together with any additional stipulations which
may be agreed to between the two governments
and such agreement shall be as binding on the Do-
minion of Canada as if the same were specified and
set forth in an Act of this Parliament and the Gover-
nor in Council is hereby authorized to carry out the
provisions of the agreement.” I need not press my

. argument any further. I say the moment it is con- -
ceded that they had no right to bind Ontario in con-
nection with the agreement as to hunting or fishing or
in connection with their obligation to set aside special
reserves, the moment that is conceded I say it fol-
lows that they had no right to bind Ontario by any of
the other obligations which appear in that treaty.

Now in that connection I refer to Ontario Mining
Qo. v. Seybold (1), commencing at page 73, the judg-
ment of the court as delivered by Lord Davey.

e

(1) [1903] A.C. 73.
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I refer particularly to pages 79 and 80 and to 82 E’f
and 83. Lord Davey says: “In delivering the judg- ProviNcE oF
ment of the Board, Lord Watson observed that in con- ONTﬁ_R 0
struing the enactments of the ‘British North America PQimoy o
Act, 1867, ‘it must always be kept in view that where- ——
ever public land with its incidents is described as ‘the
property of’-or as ‘belonging to’ the Dominion or a
province, these expressions merely import that the
right to its beneficial use or its proceeds has been-
appropriated to the Dominion or the province, as the
* case may be, and is subject to the control of its legis-
lature, the land itself being vested in the Crown.”

The reference there is to the St. Catharines Milling
Co. Case(1). Then Lord Davey says: “Their lordships
think that it should be added that the right of disposing
of the land can only be exercised by the Crown under
the advice of the Ministers of the Dominion or pro-
vince, as the case may be, to which the beneficial use
of the land or its proceeds has been appropriated, and
by an instrument under the seal of the Dominion or
the province.” Then on page 80, speaking of this
same surrender : “This surrender was made in accord-
ance with the provisions of the ‘Dominion Act,’

known as the ‘Indian Act, 1880.” But it was not sug-
gested that this Act purports, either expressly or by
implication, to authorize the Dominion Government
to dispose of the public lands of Ontario without the
congent of the Provincial Government. No question
as to its being within the legislative jurisdiction of
the Dominjon therefore arises.” Then he says, deal-
ing with the 8t. Catharines Milling Co. Case(1)again :
“By section 91 of the ‘British North America Act,
1867, the Parliament of Canada has exclusive legis-

(1) 14 App. Cas. 46.
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E’E? lative authority over ‘Indians and lands reserved for
'PRg;ITl‘Lﬁ or ‘the Indians’ But this did not vest in the govern-
v. ment of the Dominion any proprietary rights in such
DominioN or . . .
Canapa, lands or any power by such legislation to appropri-
— ate land which, by the surrender of the Indian title
had become the free public lands of the province as
an Indian reserve, in infringement of the proprietary
rights of the provinece. Their lordships repeat for .
-the purpose of the present argument what was said
by Lord Herschell in delivering the judgment of this
Board in the Provincial Fisheries Case(1), as to the ’
broad distinction between proprietary rights and -
legislative jurisdiction. Let it be assumed that the
government of the province, taking advantage of the
surrender of 1873”—that is the very surrender that
is before your lordships—“came at least under an
honourable engagement to fulfil the terms on the faith
of which the surrender was made, and therefore to
concur with the Dominion Government in appropriat-
ing certain undefined portions of the surrendered
lands as Indian reserves.” There he puts it as an
honourable engagement ; no suggestion that it is based
upon any legal or equitable liability, but an honour-
able engagement. Then he says: “The result, how- -
ever, is that the choice and location of the lands to be
80 appropriated could only be effectively made by the

Jjoint action of the two governments.”

“Tt is unnecessary to say more on this point,
for, as between the two governments, the question
has been set at rest by an agreement incorporated
in two identical Acts of the Parliament of Canada
(54 & 55 Vict. ch. 5), and the Legislature of Ontario
(54 Viet. ch. 3), and subsequently signed (April

(1) 26 Can. S.C.R. 444.
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16th, 1894 ), by the proper officers of the two govern- . E’Bf .
ments. In' this statutory agreement it is recited Provinceor
that since the treaty of 1873 the true boundaries of ONT{:B 0
Ontario have been ascertained and declared to include PRI O
part of the territory surrendered by the treaty and —
that, before the true boundaries had been ascer-
-tained, the Government of Canada had selected
and set aside certain reserves for the Indians
in intended pursuance of the treaty, and that the
Government of Ontario was no party to the selection,
and had not concurred therein; and it is agreed by
article 1 (amongst other things), that the concur-
rence of the Province of Ontario is required in the .
selection. By subsequent articles provision is made,
‘in order to avoid dissatisfaction or discontent among
the Indians, for full inquiry being made by the
‘Government of Ontario as to the reserves, and in case
of dissatisfaction by the last named government with
any of the reserves already selected or in case of the
selection of other reserves, for the appointment of a
Jjoint commission to settle and determine all questions
relating thereto.”

There your lordships will see the view that was
taken. They certainly did not take the view that the
question of legal liability had been settled by Lord
Watson in the 8t. Catharines Milling Co. Case(1). He
says: “Assuming that they came under an honourable
engagement,” not putting it under the question of lia-
bility at all, that honourable obligation was to be ful-
filled because this agreement had been entered into
and was validated by the Dominion and the province
respectively. )

Now my learned friend Mr. Newcombe relied upon

(1) 14 App. Cas. 46.
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the recitals in this treaty as to what was the true con-
sideration. I point out to your lordships that Ontario
is a stranger to it; Ontario is no party to it, and what
is there to prevent a stranger to a treaty or a contract
who is sought to be made liable in respect to some of
the obligations contained in it, from shewing what the
true consideration was, or that there were considera-
tions other than those specifically entered in the
treaty. Of course if he had been a party to it that
would be an entirely different thing. But here the
Dominion is seeking to make us liable in respect of
these obligations and claiming that the only consider-
ation was the surrender of this title. Surely it is open
to us to shew that that, if it was a consideration, was
only a very small part of the true consideration.

My learned friend alse says that the Dominion
had no interest except that of their wards, the In-
dians. I point out that they had a very much greater
interest than that. The recita] is that they wished to
open up this particular tract for the purpose of settle-
ment. That, 6f course, is quite true, they wished to
open that up. But no one at that time ever thought
that this land was land fitted for settlement in the
ordinary way. What they wanted to do was to settle
with the Indians so as to open a right of way to the
fertile prairies of the west, in which the Dominion
was interested. Moreover, they had an interest, as we
now know,‘to the extent of about one-third of this sur-
rendered territory, and they had the Dominion inter-
est at large of opening up the Dominion for settlement
and of increasing the population. The Dominion has
as much interest in that as Ontario has.

Now my learned friend referred to the “Indian
Act of 1868”7 and claimed that Ontario could not,

[
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under any circumstances, have entered into any ar- 1908
rangement with the Indians for a treaty, and he relied Pﬁgﬁl‘gi or

upon section 8 of chapter 42 of the Act of 1868, that v.
no release or surrender of land reserved for the use D°é‘§§f,‘;§°1’
of the Indians or any tribe should be valid or binding —
except on the specified conditions the assent of the
Dominion officials being required. I merely refer
to it now to point out to your lordships that it only
extends to a surrender of lands reserved for the use of
Indians. These lands were not reserved for the use
of the Indians within the provisions of that Act at all.
By that was intended reserves set apart such as the
Dominion undertook to set apart in this particular
tract. Not lands over which the Indians had a right
to roam, but lands specially set apart for the Indians
and which bécame their property.

Durr J.—Mr. Newcombe rather put it, or at least
his argument proceeded, on the assumption that lands
reserved for‘Indian's, reserved for the use of the In-
dians in the statute, would have the same scope as the
similar words in the “British North America Act”
which the Privy Council held applied to the whole of
this tract by reason of the proclamation of 1763. Is
there anything whatever in the statute there that
would restrict the use of the words?

Mr. Ritchie: No, my lord, I do not think there is.

Durr J—Why do you say these were not lands
reserved then under that statute?

Mr. Riitchie: 1 had forgotten the construction
placed upon the words in the “British North America
Act.” I do not know, I will ask my learned friend to
look and sée if there is anything. It struck me that
lands reserved for Indians would naturally mean

6
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that, but if that is the decision under the “British
North America Act” my argument goes for nothing.

No surrender of lands reserved for the use of the
Indians shall be binding. I will have a search made
to see if it is limited. Of course if it is not limited, I
have to bow to the decision in construing similar
words in the “British North America Act.”

Now we have dealt with this case so far upon
narrow grounds. I take the broad general ground
now that under no circumstances, in no manner,
shape or form could they impose the burden, the
obligation which the Dominion incurred under this
treaty, upon any province. Suppose, for instance,
that the Dominion should, as a matter of national
policy decide to agree with the Indians to have
one large Indian reservation in either the North-
West Territory or the Maritime Provinces or any
other part of Canada; should agree to supply them
with ammunition and twine and establish schools,
enact laws and enforce them for the suppression of
the liquor traffic, could it be contended that each pro-
vince would have to contribute to the obligation as-

.sumed by the Dominion in proportion to the number

of Indians in that particular province? I submit that
under the “British North America Act” wherever
there is a subject assigned to the Dominion to deal
with and incur money obligations, in every case these
money obligations were to be discharged and intended

‘to be discharged out of the Dominion treasury. Now,

amongst the special subjects  assigned was Indians
and lands reserved for Indians. That was one of the
subjects specially assigned and in respect of which
there was to be uniform legislation by the Dominion
affecting these different bands of Indians and their
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lands, and I say it was contemplated that these ex- .Bf‘
penditures, just in the same way as all expen- provincs or
ditures for railways, canals, ferries, improvements ONZAR%
to harbours, all these were to be paid out of the Dogggz_olr
Dominion treasury. The scheme of Confederation ——
never contemplated any such thing as a local improve-
ment plan. It was never intended that each province
should be assessed for the cost of 2 Dominion object in
proportion to the benefit derived by it. Suppose that
in the Maritime Provinces they expended a million
dollars on the seashore for improvements. Could it be
said that the whole of that should fall upon the Mari-
time Provinces? It is something that comes within
the federal jurisdiction; they and they alone are
authorized to legislate in respect of it. And I submit
- that it was contemplated under the “British North
America Act” that all these expenditures that were to
be made by the Dominion in furtherance of Domin-
ion national policy were to be paid out of the Domin-
ion treasury, and there is not to be found within the
four corners of the “British North America Act” that
any of these were to be assessed back on the provinces
under what might be called a local improvement
system.

Now we have presented to your lordships many
reasons why this treaty should have been entered into
and entered into at that particular time. The Domin-
ion regarded the making of that treaty as one coming
within their jurisdiction and as one coming within the
scope of national authority. We find that they went on
and made this treaty without ever consulting Ontario.
Is not that the best evidence that they were not con-
templating beneﬁting Ontario by the making of this
treaty? '

A
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They had no right to consider what the effect

Province or Might be on Ontario, on any one province, whether a

ONTARIO
v

DoMINION OF

CANADA.

benefit or a burden. Their sole consideration was to
legislate in the best interest of the Indians and their
lands. They had the exclusive authority and when,
without consulting any one of the provinces, they make
this bargain, is it not manifest that they were making
it under the jurisdiction conferred upon them by the
“British North America Act?’ The care of the In-
dians was assigned to them, they were charged with
the maintenance of peace, order and good government
throughout the provinces, we have the fact that there
had been a rebellion and there was disaffection among
the Indians. We have the additional fact that there
was a highway to be built to connect the Province of
Ontario with Manitoba and so on, a transcontinental
railway to be built and in addition to that the further
obligation which they had to discharge under their
contract with the Hudson’s Bay Company. I say that
all these were considerations within the sphere of the
Dominion Government and that the Dominion
Government in pursuance of its powers and for these
national objects entered into that treaty, and having
entered into that treaty for these purposes, for the
purpose of preserving the peace, order and good
government of Canada, that they cannot assess
against Ontario, Manitoba or any province any por-.
tion of the cost, but it must all come out of the Domin-
ion treasury. It might be said that we get the bene-
fit because these Indians who were roaming over
our territory are removed to some locality far distant
and will trouble us no more; they are taken off our
lands. In order to accomplish that, the Dominion -
says we want all these Indians put in one place and
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they select land for that in Manitoba. And suppose }?ﬂs
they were not obliged to give compensation, could provivce or
Manitoba come back and say to Ontario, this land O¥TA%°
has been taken by the Dominion in pursuance of its DoMINIoN or

; CANADA.
powers under the “British North America Act” asa —
reserve for Indians; all the Indians in your territory
have been removed, the Indians from Nova Scotia and
Quebec have been removed there and we ask you and
Nova Scotia and Quebec to contribute to the value of
this land in proportion to the benefit you have derived
by the removal of the number of Indians within your
territory? I submit the case upon that broad ground
alone and that is the view the Dominion has taken
until 1893, and it was only after that that they ever
dreamed of making this claim as against the Province -

of Ontario. I submit upon that broad general ground
* that nothing can be assessed as against this province
and that the decision of this court may rest upon, as I
“submit, that broad ground, without going into all the
arguments that have been advanced in connection with
the burden and benefit and so on, all based, as I sub-
mit, upon what I conceive to be a mere dictum of Lord
Watson’s in the 8t. Catharines Milling Co. Case(1).

It is said that this is a benefit. The Canadian
Pacific Railway going through Ontario was a very
great benefit. It might just as reasonably be asked
that Ontario should bear a portion of the cost of the
construction of that railway having regard to the
benefits derived under it. The same way as to any
Dominion expenditure in respect of matters coming
under Dominion control. The Dominion must first
determine whether in the national interest a certain
thing should be done, and having determined that in

(1) 14 App. Cas. 46.
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1908 the national interest a certain thing shall be done,

Province or the cost of doing that must be paid wholly out of the

ONT;f,R " Dominion treasury and cannot be apportioned upon
D"Cl‘ﬁ‘;gi F the different provinces.

— Then with reference to the cross-appeal. My
learned friend has referred to schools and stated that
there were no schools, of course, in this district—I
apprehend that is quite correct—prior to the making
of this treaty. But I point out that there was an
Indian fund, something like, as my learned friend
says, $2,000,000 at the time of Confederation, which
was afterwards increased, and out of this, irrespective
of whether Indians were treaty or non-treaty, schools
were established at places where the government saw
fit to establish them.

This was a general fund that the Province of Can-
ada took over from the Imperial Government and that
fund at Confederation, as you will see by the evidence
of Mr. Scott, went to the-Dominion and was not con-
fined, as I submit, to the establishment of schools for
Indians in any particular province.

My learned friend will admit that these were
appropriations. They say, under this particular
treaty they made an agreement to establish schools
and instead of paying it out of this general fund as
they otherwise would have had to do, they say, we
won’t take it out of this general fund, but we will go
to Parliament and ask for an appropriation and that
appropriation was charged against these particular
treaties, but these expenditures within the boundaries
of the reserves created were all under appropriations
by Parliament and did not come out of the Indian
fund.

Let us see what the legislation was with regard to
that long prior to this treaty in 1873.
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In 1860, the Legislature of the Province of Canada 1908
enacted that “the Governor in Council may direct how pBov;}':E"OF
and in what manner and for whom the moneys arising ONTfm
from sales of Indian lands and the property held or to DOgINION oF

be held in trust for the Indians shall be invested from iy
time to time and how the payments to which the In-
dians may be entitled may be made.” I am reading,
my lords, from the Act of 1860, ch. 151, sec. 8. They
may do all these things and may from time to time pay
out these moneys for repair of roads passing through
such land and by way of contribution to schools fre- -
quented by Indians. That is, they were allowed to
contribute to the support of these schools. That is fol-
lowed up in 1868, ch. 42, sec. 11. This is after Con-
federation and it is carried in in the same terms.

That is all T have to say, my lords, on the question
of schools. .

Now one of the claims made there is for expendi-
ture in connection with the enforcement of the liquor
law; that is preventing the sale of liquor to Indians.

On that I refer your lordships to the Act of 1860,
ch. 38, sec. 2, and the Act of 1868, ch. 42, sec. 9. These
are laws for the suppression of the liquor traffic
among the Indians. 1 shall not take up time more
than giving references. I merely point to that to shew
that long prior to the making of the treaty it was the
policy of the Crown to enforce these laws and that,
no doubt, would be done under the head of peace,
order and good government,

Then my learned friend referred to farming imple-
ments and seeds. All I say on that point is to call
your lordships’ attention to the language of the treaty
itself. “To be given once for all for the encourage-
ment of the practice of agriculture among the In-
dians.” The treaty itself, on its face, shews why that
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E’is was done, for the encouragement of the practice of

Province oF agriculture among the Indians. Surely that was some-

ONTZ?IO thing coming within the purview of the Indian author-

D°é§§§,’)§.“ ity and not referable at all to a benefit to the Domin-
—  ion.

Then as to surveys. His lordship Mr. Justice Iding-
ton has referred to the fact that we have not yet con-
curred in them and they have not been set aside, and if
there is any liability this action is premature in this
respect. There were two classes of surveys; there were
what are called bloek surveys, and surveys of the In-
dian reserves. As to the surveys of the Indian reserves,
if there is any liability the action is premature. As to
the block surveys, these were made in respect of
Dominion property, the Dominion expecting the lands
would belong to them, and their base lines were put in
80 as to connect the system with Manitoba and the
West, instead of being designed to benefit Ontario in
any shape or form. The evidence of Mr. Kirkpatrick
shews that with some trifling exceptions they were
absolutely useless to the province so that the province
did not receive any benefit with respect to these.

GIROUARD J. (dissenting).—I agree with the opin-
iom-expressed by Mr. Justice Davies.

Davigs J. (dissenting).—The two main questions
to be determined upon this appeal are, first, the lia-
bility of the Province of Ontario to repay to the
Dominion certain expenditures made by the latter
under the treaty obligations assumed by it where it -
made the treaty with the Salteaux tribe of the Ojibe-
way Indians in October, 1873, known as the North-
West Angle Treaty, No. 3, for the extinguishment of
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the Indian title in the lands covered by the treaty; and 1999

secondly, whether if such liability does exist at all it ?BOI‘ZI;NA(ESF
extends to all of such expenditure incurred under the ».

obligations of the treaty or to only part, and if part D%“;‘;?jgi_“

only, which part?

Davies J.

The learned judge of the Exchequer Court, the —
late Mr. Justice Burbidge, before whom the case was
heard held that the liability of the province did exist,
but limited that liability in his judgment to such ex-
penditure as in his opinion could fairly be attribut-
able to the extinguishment of the Indian title to the
lands described in the treaty, and rejected the claim
beyond that on the ground that it was expenditure in-
curred not simply in extinguishing the Indian title,
but as part of the general policy of the Government
of the Dominion in their administration of Indian
affairs.

From this judgment so far as it imposes a liability
upon it the Province of Ontario appeals and the
Dominjon cross-appeals against that portion of the
judgment which rejects part of their claim.

The tract of land in which, under the treaty, the
Indians surrendered their title covers the area from
the watershed of Lake Superior to the North-West
Angle of the Lake of the Woods and from the Ameri-
can border line to the height of land from which the
streams flow towards Hudson Bay, and was proved at
the trial to contain about forty-nine thousand three
hundred (49,300) square miles.

Of this great area it was subsequently found when
the boundaries of Ontario and Manitoba were finally
adjusted that 30,500 square miles only were part of
Ontario.

In 1873, however, when the treaty was made the
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1909 westerly boundary of Ontario had not been deter-

——
Provinceor mined, and this boundary was not definitely estab-

ONT,‘;_B " lished until the Imperial order in council of 11th

DOILINION OF A ugust, 1884, was passed.

The liability of the Province of Ontario was
limited by the judgment to the expenditure made by
the Dominion and which. was found to be referable to
the extinguishment of the Indian title in the treaty
lands and in the proportion -that the area of such
lands within Ontario bore to the whole area covered
by the treaty. If liability existed at all that seemed
to be the only and proper way to adjust it.

Davies J.

After the treaty was entered into the Dominion
commenced and continued to carry out its provisions
and to pay the annuities and make the other expendi-
tures mentioned therein and which on the face of the
treaty formed the consideration to the Indians for the
extinguishment of their title and the release of their
claims.

In view of the fact that in consequence of the con-
firmation of the arbitrators’ award with respect to its
boundaries the benefit of the surrender of the Indian
title to the lands within those boundaries accrued to
Ontario, the Dominion contends that the province
must be held liable for such a proportion of the
amounts paid by it under and for the purpeses of the
treaty as the area of land within its boundaries re-
lieved from the burden of the Indian title bore to the
whole area released in and by the treaty.

At the time of the making of the treaty the Domin-
ion no doubt entertained the view that no part of these
lands were within the boundaries of Ontario, but that
the whole of the tract covered by the treaty belonged
to the Dominion, and as a fact no notice of their inten-
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tion to enter into the treaty was given to Ontario, 132?

though it was contended that the province knew in- Province or

formally of such intention, and of the making of the ONszo

. DOMINI.ON OF
treaty. : CANADA.

The Dominion subsequently adopted the position
that by virtue of the surrender of the Indian title the
beneficial ownership of the treaty lands had become
vested in it; and this question and contention was
litigated at great length in the courts until it was
finally disposed of by the Judicial Committee of the
Privy Council in favour of the Province of Ontario:
The Queen v. St. Catharines Milling and Lumber-Co.
(1). '

In the present action Ontario in its defence denied
all liability alleging that the treaty was made without-
the privity of or any mandate from the province. It
set up that the interests of the province were in no
way involved in the considerations which induced the
Dominion to undertake the negotiation of the treaty,
and specified the laying out of highways and the build-
ing of railways to connect eastern and western Can-
ada, and the relation of the Indians towards the
Dominion as its wards or pupils as forming some of
such inducing considerations.

It also set up as a reason underlying the treaty
and in which Ontario was not_concerned a condition
contained in the surrender of its lands and rights by
the Hudson’s Bay Company to the Dominion made in
pursuance of the Imperial Act, 31 & 32 Vict. ch. 105,
by which condition the Dominion was bound to extin-
guish the Indian claims to the lands surrendered by
the company, but as the Dominion was the only auth-
ority that could negotiate a treaty extinguishing the

Davies J.

(1) 14 App. Cas. 46.
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Indian rights, and as those rights had to be extin-
guished by treaty before the lands could be settled,
I have not been able to see how this condition can
affect the relative rights of the parties to this suit.

The proposition of law upon which Ontario relies
for its exemption from liability for any of the expendi-
tures incurred by the Dominion under the treaty in
question is that no expenditure made for his own pur-
poses by one will entitle him to contribution or in-
demnity from another because that other receives a
material benefit from the expenditure, and in support
of this the case of Ruabon Steamship Co. V. London
Assurance Co.(1), and other cases cited in their
factum were relied upon,

The Dominion does not in support of its claim con-
trovert this proposition or any of the decisions re-
ferred to, simply denying their application to the facts
and litigants of this case.

That claim, as I understand it, is based upon the
relative rights, obligations and duties given to and
imposed upon the Dominion and the provinces re-
spectively by the “British North America Act, 1867,”
and upon the liabilities which may arise from one to
the other from the discharge of those obligations and
duties of government.

By section 91(24) .the exclusive power to leglslate
with respect to “Indians and lands reserved for the
Indians” was given to the Dominion, and in the S%.
Catharines Milling Co. Case(2) above referred to,
these words were held by the Judicial Committee to be
broad and comprehensive enough

to include all lands reserved upon any terms or conditions for
Indian -occupation. It appeared to their lordships to be the plain

) [1900] A.C. 6. (2) 14 App. Cas. 46.
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policy of the Act that in order to ensure uniformity of administra- 1909
tion all such lands and Indian affairs generally should be under the -~

s Tats - PROVINCE OF
legislative control of one central authority. ONTARIO

U,

The Dominion Parliament by its legislation of D%‘g};‘;ﬁi“
1868, 81 Vict. ch. 42, prescribed the manner in which  —
the Indian title to lands might be surrendered up or DTJ'
ceded. I take it that after this exercise of legislative
power, the Dominion and the Dominion alone could
act so as to extinguish the Indian title to any lands
within the Dominion. As to the argument as I under-
stand it put forward by the Province of Ontario that
the Dominion could only act in this matter, so far as
the lands within that province was concerned, when
they were requested to do so by the province, and that
if they did so act without such mandate or request
and extinguished the Indian title to such lands their
action could not impose any obligation or liability
upon the province, I am not able to accept it.

The right and duty of determining when and the
terms on which such title ought to be extinguished
rests with the Dominion and with it alone. Consider-
ations arising out of and affecting the peace, order
and good government of Canada and other considera-
tions affecting the best interests of the Indians may
well have entered into the minds of that government
when determining the times and seasons at which it
was desirable or necessary to make such a treaty as
the one made in the case before us.

It probably would act in all cases where the inter-
ests and rights of the province and the Dominion were
concerned as a matter of policy in unison and con-
junction with the Provincial Government interested,
but the mandate or authority of that government to
proceed would certainly not be necessary to the valid-
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Eﬁ’ ity of the treaty, nor it seems to me would the Domin-
P Rg;ﬁg o ion Government, entering into such treaty without the
. express mandate or request of the province, cease to’

D°%§§$?F be its constitutional agent for the purpose. As such

Davies g, Constitutional agent, authorized by the law and having
alike the power and the duty of entering into a treaty,
T am unable to see why it could not in that way, when
extinguishing the Indian title, impose upon the pro-
vince for whose benefit it was extinguished a liability
commensurate with the consideration agreed to be
given to the Indians for the cedsion of their rights. In
the case before us there was, of course, no mandate
from the province to the Dominion to enter into the
treaty, nor was the province consulted in the matter.
No oneknew at the time whether the lands formed part
of the Province of Ontario or of Manitoba, or of the
North-West Territory. The Dominion authorities be-
lieved them to form part of the North-West Territor-
ies, and no doubt entered into the treaty under that
belief. The Province of Ontario did not know exactly
where its western boundary line was. But everything
was done bond fide and it was not till years afterwards
when the boundary award was made and confirmed
that the lands were found to form part of the territory
of Ontario.

The fact that the Dominion Government after the
treaty was made wrongfully claimed that the cession
from the Indians of these treaty lands vested them
in the Crown for its beneficial use and not for that of
the province has, it appears to me, little or nothing to
do with the question before us.

As far as T am concerned I am of the opinion that
this court should feel itself bound by the clear and
definite pronouncement made on the point now before
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us by the Judicial Committee in the case of the St. 1909

" Catharines Milling Co.(1), and I am not prepared to ¥ ROVINGD OF

accede to the argument that such pronouncement was P
DOMINION OF

nothing more than a mere dictum of Lord Watson’s Cawsapa.

which we should ignore as not correctly expressing the DaviesJ.
law on the subject.

That case as originally instituted and carried on
in the courts of Canada was brought in the name of
the Queen on the information of the Attorney-General
of Ontario to test the validity of a license to cut tim-
ber granted by the Dominion Government to the St. ,
Catharines Milling Co. on the treaty lands in ques-
tion. The Dominion, as I have said, claimed that the
legal effect of the extinguishment of the Indian title
had been to transmit to it the entire beneficial interest
in the lands as then vested in the Crown. The pro-
vince claimed such entire beneficial interest had been
transmitted to it. When the case reached the Judicial
Committee on appeal that Board directed that the
Dominion should be at Iiberty to intervene in the
appeal or to argue the same upon a special case rais-
ing the legal question in dispute. The Dominion
Government elected to intervene and the case was
most elaborately argued.

The Judicial Committee decided that the conflict-
ing claims to the ceded territory maintained by the
Dominion and the Province of Ontario were wholly
dependent upon the provisions of the “British North
America Act, 1867.” After reviewing such of the sec-
tions of that Act as appeared to their lordships perti-
nent to the question in dispute and setting out section
108 in full, their lordships went on to say, p. 57:

(1) 8i. Catharines Milling Co. v. The Queen, 14 App. Cas. 46.
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The enactments of section 109 are in the opinion of their lordships
sufficient to give to each province subject to the administration and
confrol of its own legislature the entire beneficial interest of the
Crown in all lands within its boundaries which at the time of the

DOMINION OF ynjon were vested in the Crown with the exception of such lands as

CANADA.

Davigs J.

the Dominion acquired right to under section 108 or might assume
for the purposes specified in section 117. Its legal effect is to exclude
from the duties and revenues appropriated to the Dominion all the
ordinary territorial revenues of the Crown arising within the
provinces.

And further, on page 58, they say:

Had its Indian inhabitants been the owners in fee simple of the
territory which they surrendered by the treaty of 1873, Atforney-
General of Ontario v. Mercer (1) might have been an authority for
holding that the Province of Ontario could derive no benefit from
the cession, in respect that the land was not vested in the Crown at
the time of the union. But that was not the character of the Indian
interest. The Crown has had all along a present proprietary estate
in the land, upon which the Indian title was a mere burden. The
ceded territbry was, at the time of the unmion, land vested in the
Crown, subject to “an interest other than that of the province in
the same,” within the meaning of section 109; and must now belong
to Ontario in terms of that clause, unless its rights have been taken
away by some provision of the Act of 1867 other than those already.
notieced.

Having decided that the lands in question became,
within the meaning of section 109, on the extinguish-
ment of the Indian title the property of Ontario in
terms of that clause and giving their reasons for not
assenting to the argument for the Dominion founded
on section 91(24), their lordships go on, at page 60 of
the report, to state their opinion of the effect of the
extinguishment of the Indian title so far as the lia-
bility of the province was concerned for the considera-
tions which the Dominion Government had paid or
agreed to pay for that extmgmshment in the follow-
ing terms:

Seeing that the benefit of the surrender now accrues to her
Ontario must of course relieve the Crown and the Dominion of all

(1) 8 App. Cas. 767.
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obligations involving the payment of money which were undertaken 1909
by Her Majesty and which are said to have been in part fulfilled by PROV;\;‘JE oF
the Dominion Government. - ONTARIO

v,

I do not look upon this as merely a dictum. It did D%I\i?:gi or
not form part of the formal judgment, it is true. That
was not absolutely necessary as between the parties
to the original suit. But it was a clear and distinct
pronouncement as between the two governments then
before the court on the general question they were
debating to the effect that neither of their contentions
were unreservedly accepted, but that while the lands
belonged to Ontario in terms of section 109'they did
so subject to the obligation that the province should
. refund to the Dominion the considerations paid by
the latter for the removal of the Indian title burden
on these lands which they held to be within the terms
of the section 109, “an interest other than that of the
province in the same.”

Davies J.

For me this clear and unambiguous expression of
judicial opinion on the question what as between the
two governments was the nature of the interest ac-
quired by the province is sufficient. I feel that it is
my duty, so far as this controversy before us is con-
cerned, to give effect to that opinion. I feel the less
doubt upon the point from the very strong expression
of opinion given by Chief Justice Strong in the Robin-
son Treaty case(1l), at page 505, as to the meaning
and effect of the above statement of their opinion by
the Judicial Committee. He there says:

An argument against the Province of Ontario is attempted to be
deduced from the decision of the Privy Council in the case of the
St. Catharines Milling Company v. The Queen (2). In that case there

was an Indian surrender to the Crown, represented by the Dominion
Government made in 1873, subsequent to Confederation. The Privy

(1) 25 Can. S.C.R. 434. (2) 14 App. Cas. 46,
7
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Council held that this surrender inured to the benefit of the Province
of Ontario, and so holding it also decided that Ontario was bound to
pay the consideration for which the Indians ceded their rights in the
lands. I see no analogy between that case and the present. In the

DOMINiON oF case before us no one doubts that the Province of Canada, which

CANADA.

Davies J.

acquired the lands, was originally bound to pay the consideration.
In the case before the Privy Council the question was, as it were,
between two departments of the government of the Crown and the
most obvious principles of justice required that the government
which got the lands should pay for them. Here the lands were orig-
inally acquired by the Province of Canada, which was to pay for
them, and the present question only arises on a severance of that
government into two separate provinces and a consequential partition
of its assets and liabilities.

So far, therefore, as the main question before us
is concerned I would dismiss the appeal and confirm
the judgment of the Exchequer Court.

With respect to the subordinate, but important
question as to the extent of the liability of the pro-
vince for these treaty obligations undertaken by the
Dominion Government, I find it difficult to accept the
reasoning by which the learned judge supports all of
his conclusions. -

The treaty expresses upon its face the considera-
tions which the Indians were to receive in return for
the extinguishment of their title. Some few of these
considerations may be found to be in excess of those
which in former years were accustomed to be given
in analogous cases, and one or two of them may per-
haps be held to be simply a declaration of the general
policy of the government in their administration of
Indian affairs. Some others may be new and addi-
tional for which precedents may not be found. But
while I can gather from the evidence much to con-
vince me that the Dominion Government was moved
to enter into this treaty at the time it did by public
considerations affecting alike the interests of the In-
dians as those of the Dominion and its peace, order
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and good government, I am not able to say that T have - 13@
any evidence on which I could determine that any of Province or
the congiderations appearing on the face of the treaty, ONTﬁB ©
with the possible exception of the three subjects of D%“i?;gi“
expenditure for schools, agriculture and the liguor

traffic, were agreed to or given for any other purpose

than that of extinguishing the Indian title.

Davies J.

The facts that the government desired for broad
public reasons to see highways and roadways running
from east to west through the ceded territory as early
as might be so as to enable the fertile prairies of the
North-West Territories to be settled by way of Cana-
dian territory instead of through a foreign country, or
that they had entered into obligations with the
Province of British Columbia for the -construc-
tion of a transcontinental railway and desired
to remove all possible impediments to the fulfil-
ment, when the time came, of their obligation are
not grounds, even if proved, whiclk would justify
me in assuming that greater obligations were in-
curred for the extinguishment of the Indian title
than otherwise would have been. They merely in-
dicate a condition of things which in the opinion of
the Government made a treaty desirable and probably
would determine them to forward its being entered
into earlier than in the absence of such conditions it
‘might have been. Nor can I draw any inference from
the last clause of the treaty wherein the Indians agree
“to obey and abide by the law and to maintain peace
and good order between each other and also between
themselves and other tribes”” and other people, and not
molest person or property in the ceded district or in-
terfere with any person passing or travelling through
it, ete., from which I would be justified in concluding

1Y,
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that the considerations of the treaty had been agreed
-to for other purposes than those of extinguishing the

Domrnion or Indian title. Such a clause appears to have been com-

. CANADA.

Davies J.

mon to many, if not all, treaties with the Indians
made by Canada. -

I think it is not unfair to hold that while many
public considerations may have existed at the particu-
lar season when the treaty was made for entering into
it and may have had the effect of anticipating the time
when such a treaty might otherwise have been made,
none of them can be determined to have been the
things or objects or purposes for which the considera-
tions of the treaty were agreed to be paid.

And so on like reasoning I am not able to support
the reduction of the $12 made as a present to each
man, woman and child of the bands represented at the
time the treaty was entered into down to $5.

Nor am I able to agree to the judge’s refusal to
allow the expenditures made for the salaries of the

_ chiefs and for a triennial distribution of clothing to

them. I think all these things should be allowed.

With regard to the expenditure for schools, the
suppression of the liquor traffic and the encourage-
ment of agriculture, I am inclined to think the
learned judge’s disallowance of all these items might
be justified on the grounds stated by him. They. were
really intended when put in the treaty more as a
declaration of the general policy of the government on
these questions than as considerations referable to the
extinguishment of the title and were, as the judge says,
legitimate objects of administration.

I would therefore allow the cross appeal in part
as above stated, and dismiss the main appeal with
costs.
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IniNeTON J.—We should, I think, first consider 13‘2
the nature of the jurisdiction given by section 32 of Provixce or
the “Exchequer Court Act” in assigning to that court ONTfm
the power to determine “controversies” arising be- Doé‘;gi?)i_OF
tween the Dominion and a province that has acceded
thereto. . . ‘

The language is comprehensive enough to cover

claims founded on some principles of honour, gener-
osity or supposed natural justice, but no one in argu-
ment ventured to say the court was given any right to
proceed upon any such ground. It seemed conceded
that we must find a basis for the claim either in a con-
tractual or (bearing in mind that the cohtroversy is
the Crown against the Crown for both parties act in
the name of the Crown) quasi-contractual relation be-
tween the parties hereto or on some ground of legal
equity. ,
This is supplemented in the respondent’s factum
by an argument resting upon quasi-contracts of the
civil law respecting which a long list of authorities is
cited. But on argument that law and these authori-
ties did not seem to be pressed.

Let us bear all this in mind when measuring the
claims in question.

The appellant’s counsel in opening had challenged
the applicability of any law but that of Ontario, and
pointed out that the contest arose out of dealings rela-
tive to land in Ontario and what was done in regard
thereto; and might have added that the seat of each
government concerned was and is in Ontario. Save a
casual allusion to the authorities on civil law or
French law as set forth in the factum of the respond-
ent I heard no serious attempt to confute this claim
for the law prevailing in Ontario as that proper to be
observed herein.

Idington J.
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ﬁff As to the civil law, invaluable as it often is to
ngﬁigow afford light upon the origin of what is found in much
iy of the Civil Code of Quebec and the exceptional cases
DoINIoN oF ; pising in that province, left unprovided for by that
. din;t;; 5. Code, it is no disparagement of the civil law to say
——  that it is not of much direct service when we come to
consider questions arising upon the “British North
America Act,” or upon legislation of the Dominion
which usually applies uniformly to all the provinces;
and of still less value is it when we have, as here, to
consider the legislation of another province than

Quebec. ’

The civil law is the ultimate origin of much that
concerns property and civil rights in Quebec, but
when these subject matters were relegated by the
“British North America Act” to the respective juris-
dictions of the provinces there was no longer need for
its consideration as having any binding or operative
effect in relation to the formation of the Government
of the Dominion as a whole or its relation to its
several parts or anything springing therefrom.

Moreover, such lessons as may be derived there-
from do not furnish to my mind much encouragement
for the respondent here when due regard is had to the
facts presented to us. Not only is that law inapplic-
able for the reason I point out, but that law does not
furnish any basis upon which to rest a claim in favour
of one acting, not for another, or as representing
another, or instead of another, but for itself solely, in
direct hostility to that other, discards that other when
and where present and in defiance of the other’s claim
proceeds to expend accordingly; not in ignorance of
fact or want of opportunity to know the law and the
fact.
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I think we therefore must assume that the law in 1909
force in Ontario is to govern the rights between the Provixce or
: . . ONTARIO
parties hereto, so far as we are given any authority to v
DoMINION OF
pass upon them. CANADA.

I might add that having regard to the possible Iding—ton 5
technical difficulty arising from each power represent- —
ing or being represented by the same Crown when we
come t0 work out the statutes assigning this jurisdic-
tion and seek for the law applicable, we may well
assume and hold it to have been designed by each en-
acting power to treat each actor, Dominion and pro-
vince, as a separate and independent legal entity, cap-
able of legal relations notwithstanding the technical
difficulty that I allude to, which would be swept away
by thus interpreting the said statutes.

The claim in the case made by the Dominion
(which by the way rests on transactions had seven
years before these statutes) is to be re-paid moneys
disbursed in procuring and in observing the terms of
a treaty made on the 3rd of October, 1873, with In-
dians and known as the North-West Angle Treaty
No. 3. How did this treaty come about? A brief his-
torical reply to this question ought to go far to solve
the question of liability raised here.

The negotiatioﬁs leading up to the treaty spread
over three years and kept pace, as it were, with some
of the events to be referred to.

A line of policy begotten of prudence, humanity
and justice adopted by the British Crown to be ob-
served in all future dealings with the Indians in re-
spect of such rights as they might suppose themselves
to possess was outlined in the Royal Proclamation
of 1763 erecting, after the Treaty of Paris in that
year, amongst others, a separate government for Que-
bec, ceded by that treaty to the British Crown.
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That policy adhered to thenceforward, by those
responsible for the honour of the Crown led to many
treaties whereby Indians agreed to surrender such
rights as they were supposed to have in areas respec-
tively specified in such treaties.

In these surrendering treaties there generally
were reserves provided for Indians making such sur-
renders to enter into or be confined to for purposes of
residence.

The history of this mode of dealing is very fully
outlined in the judgment of the learned Chancellor
Boyd in the case of The Queen v. The St. Catharines
Milling Co.(1).

The North-West Angle Treaty No. 3 made by the
Dominion is of that class.

Important as it was at all times to secure the con-
tinuation of the policy I have referred to the Confed-
eration of the provinces, in 1867, rendered it doubly so
because it was anticipated then that Rupert’s Land
and the North-West Territory, a land of vast extent
and Imperial possibilities, yet roamed over by In-
dians, would soon become part of the Dominion.

Provision was made in section 149 of the “British
North America Act” for such event.

It was thus well known then, that instead of the
Indian problem being likely soon to diminish in im-
portance or the burthens incident to it become less,
the contrary was almost certain to be the case and
hence as a matter of the greatest importance for the
welfare of Canada as a whole the subject was assigned
to the Dominion by section 91, sub-section 24, of the
“British North America Act,” which is as follows:

Indians and lands reserved for the Indians.

(1) 10 O.R. 196.
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In the first session of the first Parliament of the Do-
minion the Senate and Commons of Canada adopted
an address to Her late Majesty praying that she would
be graciously pleased by and with the advice of Her
Most Honourable Privy Council under the section 146
I have already referred to of the “British North
America Act,” to unite Rupert’s Land and the North-
West Territory with the Dominion and to grant to the
Parliament of Canada authority to legislate for their
future welfare and good government, and assuring
Her Majesty of the willingness of the Parliament of
Canada to assume the duties and obligations of
government and legislation as regarded those terri-
tories.

In that address a special paragraph relative to
the Indians was inserted as follows:

And furtherrﬁore, that, upon the transference of the territories
in question to the Canadian Government, the claims of the Indian
tribes to compensation for lands required for purposes of settlement
will be considered and settled in conformity with the equitable prin-

ciples which have uniformly governed the British Crown in its deal-
ings with the aborigines.

In pursuance of this address and the agreement of
the Dominion with the Hudson Bay Company, ar-
rived at with the concurrence of the British Govern-
ment, for the surrender of those territories to Her
Majesty, upon the understanding that upon their
transfer to the Dominion the latter should pay the
company £300,000, and also of an Act of the Imperial
Parliament assented to on the 31st of July, 1868, they
were transferred by an order in council on the 23rd
June, 1870, to come into force on the then ensuing
15th of July.

It was supposed by many concerned in these pro-
ceedings that these territories extended over a very
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1909 Jarge part if not all of those lands now in the Pro-

ngvmcx on vince of Ontario and in part respect of which the
NTARI

o. treaty now in question was arrived at.
DOMINION OF C .
CANADA. The Province of Manitoba was created out of part

Idington g, Of the new acquisition of territory. A rebellion broke
out there. It becomes necessary to send troops
through a long streteh of wilderness forming part of
the land in question on which only Indians dwelt or
over which they roamed. Many of those who had
risen in rebellion were partly of Indian blood. It was
thus brought home to those who had to deal with such
a situation that the sooner these Indians roaming over
the lands looked upon by them as their land and
across which the troops had been transported were
settled with the better for Canada.

Prior to this rising the negotiations pursuant to
section 146 of the “British North America Act,” for
British Columbia becoming a Province of Canada, had
so taken shape that the terms of that project were
practically settled. British Columbia thus became
part of Canada from first of July, 1871. The terms
of this acquisition imposed upon the Dominion the
obligation to build within a few years the Canadian
Pacific Railway which of necessity must pass through
the same territory I have already referred to as hav-
ing to be crossed by the troops.

Contemporaneously with the progress of these
events leading to these annexations to the Dominion
a waggon road, known as the Dawson route, was built
by the Dominion, through parts of the same territory
to aid in travel to the North-West.

In the course of doing so, as well as of the trans-
portation of troops, timber was cut and incidentally
the land used as of right, and the Indians complained



VOL. XLI1.] SUPREME COURT OF CANADA. 107

of these invasions of their territory and the incidental E?f
cutting of what they claimed was their timber. Pﬁg‘gg‘flg”“
The items allowed them, by the treaty, to soothe ».
their wounded feelings in respect of these last men- D°(%‘;§§°D§_°F
tioned grievances, form part of the claims now in

question. '

The chief items, however, are for the price paid
for the extinction of what for want of a better term is
spoken of as the Indian title, and of which in the case
of The St. Catharines Milling Co. v. The Queen (1),

at p. b4, Lord Watson said that

Idington J.

the tenure of the Indians was a personal and usufructary right
dependent upon the good will of the Sovereign.

The extinction of this Indian title, shadowy as
it was, no doubt was a most substantial advantage to
Ontario.

But what was there in that which of necessity
would give to any one extinguishing it the legal right
to be re-paid the money expended in bringing its ex-
tinction about?

The extinction of the Hudson’s Bay Company’s
title was directly and indirectly of tenfold more im-
portance to Ontario.

The removal of that shadow from Ontario’s title
paved the way for the removal of the other.

If benefits derived from acts -of, and money ex-
pended by, government were to be held, without more,
a legal basis for directing re-payment to the govern-
ment of money or part of money expended, a share of
the £300,000 paid the Hudson Bay Co. might as well
be held due. Then where would the matter end?
Where should the line be drawn? :

(1) 14 App. Cas. 46.
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E‘l‘f It is not pretended that there was anything said or
PROVINCE OF done on bebalf of Ontario that induced the Govern-

ONTARIO .. R
. ment of the Dominion to move in the matter of nego-

D"t‘g‘ﬂfg‘:‘“ tiating the Indian treaty; nor is it pretended that
there was any actionable legal obligation resting on
the Dominion towards Ontario to discharge this
burthen; nor can it be maintained that, in the largest
sense which a trust can have in law such as indicated
by Lord Selborne in Kinloch v. Secretary of State for
India(1), at pp. 625 and 626, in truth a trust existed
out of which or the execution of it or something inci-
dent to such execution of it, there could arise a legal
or equitable claim to be repaid by any one money ex-
pended as the moneys in question were expended; nor
can it be claimed now, even if there was some reason
for claiming so before the decision of the St. Catha-
rines Milling Co.v. The Queen(2), that the Indian title
passed to the Dominion; nor can it be as put in an
argument I may not have properly grasped, that, as
the land thus freed has been from time to time occu-
pied by Ontario as the Indians receded in consequence
of being compensated, Ontario has become under
some legal obligation as a result thereof; nor can it
be that the Dominion erred through ignorance of any
of the facts that bore on the matter in any way, upon
discovery of which by any imaginable circuity of
actions for which this may be taken as a substitute it
could recover for money paid by mistake.

I confess I seem to myself chasing shadows for the
utmost pressure could not induce any one in argument
to put the claim on any legal principle of law or
equity that is usually recognizable. I have tried to
" reduce what was said as possibly falling within any of

Idington J.

(1) 7 App. Cas. 619. (2) 14 App. Cas. 46.
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these possible or impossible grounds. In light of the 13%’
details of the history of which I have given only an PRS;ITI‘:;EI o

outline, the agency theory put forward, I respectfully o €.
ON OF
submit, seems altogether without foundation in law %‘fﬁ;:

or fact. Idington J.
So far from acting as an agent or as representing . ——

another, not only was the Dominion by virtue of its
obligations to British Columbia and by other reasons
of interest and duty which I.will advert to later on,
impelled to settle with the Indians, but was also so
careful to exelude any such notion that it purposely
awaited, as the report of the Minister of the Interior
shews, its entering into contractual relations with
Ontario on the very subject of these lands pending the
negotiations of the treaty until after it had been
finally agreed to.

The boundary between Ontario and Rupert’s Land
and the North-West Territory had never been well
defined. The Hudson Bay Company’s claims covered
nearly, if not the entire, land that became the subject
of this North-West Angle Treaty, No. 3.

As things turned out Rupert’s Land and the North-
West Territory covered, according to the judgment
appealed from, about two-fifths and Ontario three-
fifths of that land.

The matter of fixing this boundary of Ontario was
ultimately referred, by the parties hereto, to arbitra-
tion and determined by an award made on the 3rd of
August, 1878. _

The negotiations leading to this result were begun
in July, 1871, and continued for some years before the
arbitrators were appointed.

On the 26th July, 1874, the parties hereto entered
into an agreement for the establishment of a conven-
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1303 tional boundary pending the ultimate result of the
PRS;?E?OOF determination of the true boundary and for the issu-
v. ing of patents for lands on either side of this conven-
Doéflfiﬁ_w tional boundary; those to the east and south thereof
Idington J. to be issued by the Government of Ontario, and those
to the west and north thereof to be issued by the
Dominion Government, and that when the true bound-
aries had been definitely adjusted each government
should confirm such patents as had been issued by the
other and should also account for the proceeds of such
lands as the true boundaries when determined might
shew to belong of right to the other.

But why if it ever had been supposed that in any
event any such claims as those now set up could be
conceivable were they not provided for when the
parties concerned were dealing with what was the
actual corrollary of the very transactions which had
so recently given rise to such claims, if at all possible?

And above all why should such a claim be re-
covered in a judgment founded, as that appealed from
appears to be, on the assertion of the rights this very
agreement gives rise to? The one was deliberately
adopted and we are left to infer the other was either
not supposed to exist or almost as deliberately aban-
doned.

If ever such a claim as now set up had arisen in
law it existed then, and if a court had existed to try
it and this action could conceivably have been brought
then I venture to think the considerations I have ad-
verted to would have furnished a complete answer
thereto.

It may be interesting to follow its later history.

It is alleged Ontario entered into possession and
therefore must pay.
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It always had been in possession. Its civil laws 13?
and administration of justice reigned over it all. The PRC())I‘\;ITII(_I)}EI:OOF
administration of criminal justice so far as needed 7.
devolved upon that province. Its inhabitants hunted Doéfﬁﬁ.w
and fished there as well as the Indians, and when the
cloud was removed the duty devolved, as of course, on
its government to facilitate the land’s development.
It is alleged the land had turned out rich in minerals
and timber. Is the obligétion one turning upon the
nature of the soil? Or would it not exist if timber
and gold had not been fm\md there, but only a vast
barren waste?

Idington J.

Nor did the province come to the court seeking aid
as against the Dominion or any one else to recover
possession of the lands in question. The province did
nothing but discharge those duties of government of
which settling, selling, leasing or improving lands are
in new countries such expensive, but common, inci-
dents. It is not the case of an individual who could
refrain from acting or accepting. The duty which
arose, the only duty the province owed the Dominion,
was to do all these things when given a chance.

‘We have not, therefore, any ground upon which to
say that in seeking equity it must do equity.

Indeed, the province has not yet got any actual,
but only in a limited legal sense, possession of much
of the land over which the Indian roams in his hunt-
ing and fishing as he had done before. His reserves,
of a more limited character, are not yet finally
selected. If, contrary to my impressions, any contract
could be implied as suggested in the argument I have
already referred to, from the Dominion doing some-
thing and the province entering into and accepting
that, it has not yet been completed, for the contract
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1909 of 1894, hereinafter referred to, defines how that is
PROO‘\,IIT}K;{E; 97 to be done, and it appears it is not yet done.

Dot ion o But we are told the liability has been already

Canapa. passed upon by the judgment of the Privy Council in

Tdington s, @ dictum found in the case of The St. Catharines Mill-
—  ing Co. v. The Queen(1).

It seems to me there are two answers to this: One
that it is mere dictum; and the other that the parties
concerned by their action I am about to refer to so
recognized it and proceeded to agree upon such an
entirely different view of it from that now pressed by
one of them that it is hardly open to the respondent
to rely much on such a contention.

Let us appreciate the true value of that dictum for
our present purpose by considering what happened.

The boundary award, after confirmation by the

. Privy Council to which it was submitted, was con-
firmed by the parties hereto under such circumstances
as I need not state in detail, but finally so in 1883,

In that year the Dominion Government issued a
license to the St. Catharines Milling Co. to cut timber
on the land found by this award to have been part of
the Province of Ontario and also forming part of
the land over which the Indian title had been extin-
guished by the said Treaty No. 3.

Ontario claimed the land in question fell within
section 109 of the “British North America Act,” and
hence was the absolute property of that province and
began in the name of the Crown a suit against the
Milling Co. to restrain its cutting of timber there.

The Milling Co. asserted that by virtue of the sur-
render of the Indian title (to the Dominion as the

(1) 14 App. Cas. 46.
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claim was put) the Dominion was the absolute owner 1325’
of the timber. PROVINGE OF

ONTARIO

This suit already referred to was tried in 1885 by

DOMINION OF
the learned Chancellor of Ontario and decided in Cawapa. -
favour of Ontario’s contention. Idington J.

The respondent was not a party to that suit. But
when the case had passed through its various stages
of trial, appeal to the Court of Appeal for Ontario,
and an appeal to this court, with the result that each
court maintained the contention of the present appel-
lant in its claim that the timber belonged not to the
present respondent, but to the appellant, it was car-
ried by way of appeal to the Judicial Committee of
the Privy Council. .

When the case reached there the now respondent,
for the first time, asked leave to intervene, and the
result of such application was that counsel for the
present respondent were heard.

No change took place in the record raising new
issues. The issue raised here was not and could not
appear on that record.

We are told that sometime during the argument
the counsel thus representing present respondent at-
tempted unsuccessfully to introduce the question of
the right of the Dominion to be recouped what it paid
to the Indians to procure the extinction of the Indian
title.

It appears from the judgment already referred to
that counsel also set up the entirely different claim
that the Indian title had been acquired by the Domin-
ion, and hence possessed the property in the timber in
question. In the closing part of the judgment of Lord
Watson the following sentences occur:

5
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1909 Seeing that the benefit of the surrender acerues to her, Ontario
\‘r.J : .. . .
PROVINGE OF must of course relieve the Crown, and the Dominion, of all obliga

Onragro tioms involving the payment of money which were undertaken by
o Her Majesty, and which are said to have been in part fulfilled by
DOMINION OF the Dominion Government. There may be other questions behind,
CANADA-  with respect to the right to determine to what extent, and at what

Iaington J. periods, the disputed territory, over which the Indians still exercise
—_— their avocations of hunting and fishing, is to be taken up for settle-
ment or other purposes, but none of these questions are raised for

decision in the present suit.

This has been. pressed strongly upon us as an
authoritative exposition of the law if not an absolute
decision of the actual point raised in this case.

On such a case as and so presented can we accept
as binding the dictum I have quoted from the judg-
ment of Lord Watson?

It does not seem to me we can escape by that easy
means the responsibility resting upon us.

The case as presented to us was not before the
Judicial Committee; the arguments now presented
were not possible for full presentation there, and the
limitations that bind our jurisdiction were not and
could not be, so far as I can see, present to the mind
of that court. '

If it had been intended by the court to have it held
as binding I would have expected in the later case of
The Ontario Mining Co. v. Seybold(1), to have found
direct language to the effect that such had been the
declared result or at all events was then the opinion
of the court. The language used falls far short of
any such thing. <

1 infer that on this latter occasion the court
neither felt bound by the dictum nor guite sure that
it contained that exposition of the law which it would
expect to be observed by us as matter of course.

(1) [1803] A.C. 73.
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With great respect I venture to submit ‘that the EE?
expression in the first sentence of the dictum “must, PRS‘;I;\T& or
of course, relieve the Crown, and the Dominion” does o
not indicate (if I am permitted to draw an inference P
from the habitual accuracy of the writer) that con- Idington J.
sideration had been had to the peculiarity that it was —
as the representative of the Crown that Ontario had
succeeded.

It indicates clearly enough, I submit, that the
peculiar limits of our jurisdiction to decide between
two (shall I say departments of government or
branches of sovereignty), of which each represented
the Crown, had not been fully and finally considered,
much less the definite character of the obligation, if
any.

I conclude that we have a duty to discharge and
are not relieved by this dictum, which must be held
obiter, yet received with that respect due to the first
impressions of such high authority, and given due
consideration. ,

Following the decision in that case and the dictum
now rested‘upon came an agreement entered into on
the 16th of April, 1894, between the parties hereto,
not hastily, not as part of routine work of depart-
ments of the Government, when attention had not been
drawn to the full import of the step taken, but as the
deliberate result of each government and of Parlia-
ment and legislature having given due consideration
thereto.

This agreement on its face purports to be in pur-
suance of the Statute of Canada passed in the 54th
and 55th years of Her Majesty’s reign, chaptered 5,
and the Statute of Ontario passed in the 54th year of
Her Majesty’s reign, chaptered 3.

&%
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It is provided by the first operative clause of it

—~— . :
ProvincEor that as the Crown lands in the surrendered territory

ONTARIO
V.

have been deeided to belong to Ontario or Her Majesty

D°?51A§I§§A?F in right of said provinee, the Indian rights of hunting

Idington J.

and fishing, throughout the tract surrendered, not in-
cluding the reserves to be made thereunder, do not
continue so far as regards lands required for settle-
ment, lumbering, mining and other purposes, by the

" Government of Ontario, “and that the concurrence of

the Province of Ontario is required in the selection of
the said reserves.”
The 6th paragraph is as follows:

That any future treaties with the Indians in respect of territory
in Omtario to which they have not before the passing of the said
statutes surrendered their claim aforesaid, shall be deemed to require
the concurrence of the Government of Ontario.

Not a word appears in this agreement in regard to
these claims now made, though, if due to-day they had
been for great part, if not the most part, then due for
twenty-one years. Omne might have expected them if
weak originally, to have attained their majority and
full strength and to speak then or forever be silent
when an abandonment so complete and utter of all old
contentions was about to be thus deliberately made.

The dietum now relied upon had then been stand-
ing before all concerned for about six years, with the
rights of the parties fully cleared up. But nothing is
done for nearly eight years more.

Then when the case of Ontario Mining Co. v. Sey-
bold (1) was pending before the Judicial Committee of
the Privy Council and the Dominion was represented
by counsel, besides those representing the parties, the

(1) [1903] A.C. 73.
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dictum, I have no doubt, was pressed and evoked the EE?

reply I have already referred to. PRSVINCE oF
) NTART
Six months after we have these claims now in ques- v.
s . . DoMinIoN OF
tion presented for the first time and action brought. CANADA.

Leaving out of view one thing to which I will ad- Tdington J.
vert later on, what would be said of such a claim if —
presented by one private individual as against another
at such a length of time from its origin and with such
a history of opportunities to put it forward yet kept in
‘abeyance?

The probable answer to this question may be left
to meet and cover the rather Vague,\ but wide and per-
sistent, demands for a kind of justice that does not
fall within the narrow limits of the law.

I think we must, to appreciate the legal nature of
this claim, have regard above all else to the terms of
the “British North America Act” and understand the
obligations arising thereunder and resting upon each
actor and their relations to each other, and especially
80 in regard to these matters antecedent to the origin
of the claim.

The case as it presents itself to my mind is that
the Dominion was assigned by the “British North
America Act,” sec. 91, sub-sec. 24, quoted above, the
high, honourable, and onerous duties of the guard-
ians of the many races of Indians then within or
that might at any future time fall within. the bor-
ders .of Canada; that these duties were to be dis-
charged as occasion called for, having in mind always
the peace, order and good government of Canada
and, as part and parcel thereof and not the least factor
in promoting all implied therein, the due observance
of those duties towards the Indians, which the policy
~of the British Crown had rendered of paramount im-
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1303 portance; that the discharging, in a statesmanlike way,
PBB;I;‘T;EI gF when the several occasions I have recited called for,
. these high duties of national importance they were dis-
D°é"j§§‘},§_°‘“ charged all the better by being freed from the tram-
mels of being confined within the narrow views.that
the provincial range of vision might have restricted
action to, if the needs and wishes of a single province
were to be considered, or even the dominant factor
used as a guide, perhaps to the detriment of national
interests; and that there arose on the part of Ontario
no contractual or equitable obligation enforceable in a
suit at law to make good any moneys expended in the
way claimed. Nay, more, I am unable to see how short
of an express understanding there ever could have
arisen from the discharge by the Dominion of its
responsibilities under sub-section 24 any such legal
liability on the part of any province.

Idington J.

I think the appeal should be allowed, the cross-
appeal be dismissed and the judgment for appellant on
Its counterclaim stand.

!

MACGLENNAN J.—IT concur in the opinion stated by
Mr. Justice Duff.

Durr J.—The “Exchequer Court Act” confers
upon that court jurisdiction to decide a controversy
such as this. It says nothing about the rule to be
applied in reaching a decision; but it is not to be sup-
posed that (acting as a court) that court is to pro-
ceed only upon such views as the judge of the court
may have concerning what (in the circumstances pre-
sented to him) it would be fair and just and proper
that one or the other party to the controversy should
do. I think that in providing for the determination
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of controversies the Act speaks of controversies about
rights; pre-supposing some rule or principle accord-
ing to which such rights can be ascertained; which
rule or principle could, it should seem, be no other
than the appropriate rule or principle of law. I think
we should not presume that the Exchequer Court has
been authorized to make a rule of law for the purpose
of determining such a dispute; or to apply to such a
controversy a rule or principle prevailing in one local-
ity when, according to accepted principles, it should
be determined upon the law of another locality. This
view of the functions of the court under the Act does
not so circumscribe those functions as greatly to re-
strict the beneficial operation of the statute. What-
ever the right of the Dominion in such a case as the
present it is difficult to see how the province could
(apart from the statute and without its consent given
in the particular case) be brought before any court to
answer the Dominion’s claim. The statute referred to
and the correlative statute of the province once for all
give a legal sanction to such proceedings, and provide
a tribunal (where none existed) by which, at the in-
stance of either of them, their reciprocal rights and
obligations touching any dispute may be ascertained
and authoritatively declared.’

The claim which is made in this action is that On-
tario shall be declared to be liable to indemnify the
Dominion in respect of the money payments assumed
by the Dominion on behalf of the Crown under the
treaty in question. In the view I take of the case it
will not be necessary to distinguish the different
undertakings. I think the claim fails in toto.

The learned trial judge, who has in part sustained
the Dominion contention bases the liability upon this
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reasoning. He says it is a settled principle of law of

——
Provinezor England that where a person having the legal title to

ONTARIO

D

DoMINION oF .
CANADA.

Duff J.

land and believing himself to be the true owner, makes
improvements at his own expense, the equitable owner
suing for possession and mesne profits in a court of
equity may be compelled to make, as against his claim
for mesne profits, an allowance for the cost of the
improvements so made. That principle, he thinks (by
reason of the counterclaim of the Dominion) comes
into operation here.

Assuming this principle applicable in the circum-
stances, I am unable to follow the learned judge in the
reasoning by which it is made the basis of his judg-
ment. The receipts for which the Dominion is asked
to account amount, roughly speaking, to something
like $150,000. The judgment imposes upon Ontario
a liability which, as regards past payments, is muoch

. greater than this sum and consequentially establishes

an obligation extending to payments which may be
spread over an indefinite period in future. That is a
form of relief far beyond any mere allowance by way
of set-off and is an extension of the principle invoked
for which with great respect I can see no warrant.

But the rule has, I think, no sort of application to
this case. _

Admittedly the benefit of the treaty expenditures
in part accrued to the Dominion. Admittedly, at
the time they were made, the Dominion had full
notice of Ontario’s claim to the territory. In this
state of facts the agreement on which the counter-
claim is based was made, that is to say, after the obli-
gation to make the expenditures had under the treaty
been incurred, and while the claim of Ontario to the
territory was being actively asserted; and that agree-
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ment is silent upon the treaty obligations. With full
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knowledge of the equity, so called, which is now set up PROVINCE or

the Dominion undertook by an unqualified undertak-
ing to account to Ontario for the sums now claimed
by that province. Observe now that for our present
purpose ez hypothesi the claims asserted by the
Dominion were of such a character that in respect of
them, independently of the alleged right of set-off, no
liability rested upon Ontario. I cannot then imagine
anything more repugnant to equity than to say in
these circumstances, to the province: This agreement
of yours cannot be enforced until you have satisfied
claims of the Dominion (otherwise unenforceable)
which were fully known to the Domniinion at the time
the agreement was made, but were not asserted until
twenty years afterwards. The parties agreed irre-
spective of the alleged equities that in the contingency
which occurred the payments should be made. The
court is asked to declare that the Dominion is not
liable to make these payments except upon the terms
of satisfying those self-same unenforceable equities.
If this, the true meaning of the parties had been put
in words as I have put it, the true effect of the conten-
tion I am dealing with would at once appear, viz., that
the court is asked, in order to give effect to these
claims, to reform the bargain between the parties.

On the argument Mr. Newcombe supported the
judgment upon other grounds.

First, he broadfy asserts the right of the Domin-
ion upon the principle (recognized in the civil law
and applied by Story J. in Bright v. Boyd (1)) under
which a bond fide possessor of real estate believing
himself to be the true owner is entitled as against the

(1) 1 Story 478.

ONTARIO
?.
DoMINION OF
CANADA.

Duff J.
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1909 owner seeking to recover possession to be repaid the

PRSX}TNA‘E SF sums paid by him in discharging an encumbrance.

. The principle thus broadly stated has, as the
D"“é,iﬁ;,ifm learned judge says, no place in English law or in the
Duity. 12w of Ontario except in the qualified sense of certain
—  statutes which have no application here. It cannot,
therefore, I think, be applied to this case because such

a claim would plainly be governed by the lex sitis.
But, assuming the principle to be applicable, con-
sider briefly in the light of the evidence the circum-
stances which led to the treaty. The learned judge

thus recounts them :

The question of obtaining the surrender of the Indian title in the
lands described in the North-West Angle Treaty No. 3, was in 1870,
when Rupert’s Land and the North-Western Territory were admitted
to the unjon, a very urgent and pressing one, not because such lands
were at that time required or deemed to be desirable or available for
settlement, but because it was necessary for the good government of
the country to open up and maintain through such lands a line or
way of communication between the eastern and settled portions of
Canada and the great and fertile western territory that was added
to the Dominion. At that time a line of communication, known as
the Dawson Route, was being opened up through suech lands. During
the summer of that year it became necessary to send through this
territory a military force to maintain the Queen’s authority, and
establish order in the country about the Red River. Early in the
year the Government of Canada had sent an agent to Fort Frances
“to keep up a friendly intercourse” with the chiefs and Indians
who assembled there, and to “disabuse their minds of any idle reports
they might hear as to the views and intentions of the Government of
Canada in reference to them.” In May the government sent Mr.
Simpson to the same place to secure from the Salteaux Indians a
right-of-way for the troops and to prevent any interruption of survey-
ing parties during the summer. The demands that the Indians made
were considered so excessive that Mr. Simpson did not come to any
agreement with them. They, however, stated that it was not their
intention to try and stop the troops from passing through their lands
on their way to the Red River, but that if Mr. Dawson was to make
roads through their country they expected to be paid for the right-of-
way. In the next year another attempt was made to arrive at a
settlement with these Indians. But on this occasion it was not a
question of obtaining merely a right-of-way through their lands,
but of acquiring a surrender of the Indian title therein so that such
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lands would be open for settlement. By a commission issued under 1909
the Great Seal of Canada, and bearing date. the' 27‘5?1 of April, PBOVR&E oF
1871, and in which it was recited that the Indian title in the lands  Onrarro
therein mentioned had not been extinguished, and that such lands V.
were required for settlement, Her late Majesty appointed Mr. Simp- DomrntoN oF
son, Mr., Dawson and Mr. Pither commissioners to make a treaty CALADA'
with the several bands of the Ojibeway tribe of Indians occupying pyffJ.
and elaiming the lands in that portion of her North-Western Terri- —
tory lying and being between Lake Shebandowan and ‘the North-West

Angle of the Lake of the Woods. The commissioners, as appears

from their report of the 11th day of July, 1871, entered into negotia-

tions with the Indians and settled, as they thought, “all past claims”

that the Indians had, but ‘“various causes prevented them from

entering into a formal and permanent arrangement” with the

Indians at that time. On the 20th day of July, 1871, by an

order in council passed on the 16th day of May in that year,

British Columbia was admitted into the union. By the terms of the

union the Government of Canada, among other things, undertook to

construct a railway “to connect the seaboard of British Columbia

with the railway system of.Canada.” That involved the construction

of a railway thropgh the lands for the surrender of the Indian title in

which the Government of Canada was in that year negotiating. It

afforded another reason, if another were needed, for the early extin-
guishment of such title. It is put forward on behalf of Ontario that

the conclusion of a treaty with these Indians was a prime necessity in

the carrying out of the railway policy necessary to implement the
agreement of the Dominion with the Province of British Columbia.

_That the comstruction of the Canadian Pacific Railway would in

the course of time have made it necessary to extinguish the Indian

title in these lands, or at least in so muech thereof as was needed

for a right-of-way through the same, cannot admit of doubt. Bubt

it is not at all clear that this matter was in 1871 pressing or urgent

if anything were thought to turn upon that point. But it is, it seems

to me, clear that for a number of reasons, either relating or deemed

by the Government of Canada to relate, to the administration of the

affairs of the Dominion, it was at the time necessary that the Indian

title in these lands should be extinguished.

This latter the evidence clearly shews was only a
means to an end. It was deemed advisable to provide
a passage through this territory for immigrants into
the newly acquired North-West. It was necessary if
the obligations of the Dominion undertaken in the
terms of union with British Columbia were to be ful-
filled to arrange for the immediate commencement
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1909 gnd prosecution of the construction of a line of rail-
PROVINGE OF wqy hetween Eastern Canada and that province.

ONTARIO .
. These were objects of Dominion policy affecting the

DOMINION OF
Caxaps. Dominion as a whole. To attain these objects it was
DuffJ. Decessary to induce the Indians to abandom their pre-
T tensions to occupy the whole territory in question to
the exclusion of whites and to settle on more limited
reservations. Upon this mnecessity the Dominion
acted, hence the treaty.

The traditional policy in Canada respecting the
Indians themselves pointed in the same direction.
That policy was that when the progress of advancing
settlement brought with it danger of collision between
white settlers and Indians still in a savage and pagan
state, to induce, if possible, the Indians to settle on
limited areas and by slow degrees to lead them into
the ways of civilized life. The responsibility in re-
spect of all these matters is by the “British North
America Act” cast upon the Dominion ; and it is quite
clear, I think, that if in the judgment of the Domin-
ion apart from the considerations of policy above men-
tioned the time had arrived when in the interests of
the Indian as well as of the settlers and to secure tran-
quillity, this course was to be taken—the evidence
leaves no room for doubt that an essential condition
of success would be that the rights the Indians be-
lieved they possessed in the larger area should be
given up; and, that in order to procure the surrender
of those rights something in the nature of compensa-
tion must have been promised, as always had been
done in previous arrangements of the same character,
The acquisition of the Indian title was not, I should
think, in itself even in the slightest degree at that
time an object of Dominion policy. Not until a date
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much later than the treaty does it appear to have
occurred to anybody that the Dominion had ac-
quired any territorial rights under the treaty. The
surrender of the Indian interest was in truth a mere
incident in a large policy looking to the settlement of
that part of Canada lying between the Great Lakes
and the Pacific, the prosecution of which necessarily
required an arrangement with these Indians after the
traditional practice.

In these circumstances, I cannot conceive on what
principle a court of equity could proceed to adjust
equitably as between the Dominion and the province
the burden of the obligations undertaken by the
former. It is a case very different from the simple
case of the extinction by payment of a pecuniary
charge; that there should be a right of indemnity in
such a case is at least intelligible. Here we have a
usufruet which, conceived as mere burden on the title,
cannot be appraised; and we have the case of a peti-
tioner who, to serve his own ends, to meet his own obli-
gations, to protect his own interests, has been obliged
to procure the surrender of the burden, and who, to
procure that surrender, has, without consulting the
owners, compounded for it in money on his own terms.
Has a court of equity any rule or principle which will
serve to effect a just distribution between the owner
and the petitioner of the burden?

Or if we add, as we must to complete the parallel,
that these ends, obligations and interests have no
special relation to any interest in the land and that
everything is done pending an active dispute with the
true owner concerning the title and that the petitioner
is not in possession—at all events has no better pos-
session than the owner—can there really be any prin-
ciple of justice upon which it can be averred that the

125

1909

——
PROVINCE OF
ONTARIO
.
DOMINION, OF
CANADA.

Duff J.



126 SUPREME COURT OF CANADA {VOL. XLIIL

1909 Whole of the burdens thus assumed by the petitioner

Provixczor must be borne by the true owner?
ONTARIO
D, I think Mr. Newcombe’s argument mainly rested,
DoMiINION OF
Canapa. however, on his contention that in concluding the
Duif g, treaty and, therefore, in undertaking the obligations
—  referred to the Dominion acted as the agent of On-
tario. This contention was based on three grounds
which are: 1st, the acquiescence of Ontario; 2nd, rati-
fication by Ontario; and 3rd, a constitutional agency
arising out of the powers and duties with which the
Dominion is invested and burdened by the “British

North America Act.”

Of the first and second of the three grounds it is,
I think, enough to say that the Dominion did not in
concluding the treaty profess to act as the agent of -
Ontario and that the treaty having been concluded
Ontario did nothing but accept what has been de-
clared to be the legal result of it irrespective of any
action or inaction on her part. In these circum-
stances it is difficult to see how in any sense germane
to the question of the existence or non-existence of
agency either acquiescence or ratification can be im-
puted to the province.

The third ground raises a question of the utmost
general importance. It is a question which, I think,
must be answered in a sense opposed to Mr. New-
combe’s contention. It is, I think, true—as Mr. New-
combe argues—that the Dominion alone was compe-
tent to authorize the treaty in question. In that
matter the Dominion, in other words, represented the
authority of the Crown. But in what sense was the
Dominion the agent of Ontario? I think the argu-
ment seems to come to this, that because the whole
authority of the Crown in respect of the Indians and
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the Indian lands is committed to the Dominion, the
Dominion may in the course of exercising that author-
ity in the prosecution of Dominion policy conceived
in the interest of the Dominion as a whole undertake
on behalf of a province without its consent and there-
by effectively bind the province to an obligation in-
volving the payment of money. That is a far-reaching
proposition, and one which I think cannot be main-
tained. '

The .Crown on the. advice of the Legislature of
a province (acting within the limits prescribed by
the “British North America Act”) may authorize
the undertaking on behalf of the province of a finan-
cial or other obligation. I do not think the Act
creates any other agency having authority to fasten
upon a province as such any such obligation. The
view advanced on behalf of the Dominion, as I
have just indicated it, is, of course, the negation of
this; but, as I conceive, that view is incompatible
with the true view of the status of the provinces under
the “British North America Act.”

The status is thus explained by Lord Watson
who, speaking on behalf of the Judicial Committee in
The Liquidators of the Maritime Bank v. The Receiver
General of New Brunswick(1l), at pp. 441 and 442,
said:

The object of the Act was neither to weld the provineces into one,
nor to subordinate provincial governments to a central authority,
but to create a federal government in which they should all

be represented, entrusted with the exclusive administration of
affairs in which they had a common interest, each province retain-
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ing its independence and autonomy. That object was accomplished’

by distributing, between the Dominion and the provinces, all powers
executive and legislative, and all public property and revenues which
had previously belonged to the provinces; so that the Dominion

(1) [1892] A.C. 437.
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1909 Government- should be vested with such of these powers, property,

Pr 0‘?1\5}11: oF and revenues as were necessary for the due performance of its consti-

Ontario tutional functions, and that the remainder should be retained by the
v provinces for the purposes of provincial government * * *,

DOMINION OF Tt is clear, therefore, that the provineial legislature of New

Canapa. Brunswick does not oceupy the subordinate position which was

DuTi:T aseribed to it in the argument of the appellants. It derives no auth-

R ority from the Government of Canada, and its status is in no way

analogous to that of a municipal institution which is an authority

constituted for purposes of local administration. It possesses powers,

not of administration merely, but of legislation, in the strictest

sense of that word; and, within the limits assigned by section 92 of

the Act of 1867, these powers are exclusive and supreme. ‘

The independence of the provinces as regards their
control of the property and.revenues appropriated to
them by the Act has been emphasized in a series of
decisions; and it has been frequently pointed out that
the parts of the Act in which property and revenues
are declared to “belong to” or to be “the property of”
the provinces import simply that the public property
and revenues referred to while continuing to be vested
in the Crown are made subject to the exclusive disposi-
tion of the provincial legislatures. Thus Lord Watson
in 8%. Catharines Milling Co. v. The Queen (1), at p.
56:

In construing these enactments it must always be kept in view
that, wherever public land with its incidents is described as ‘the
property of” or as “belonging to” the Dominion or a province, these
expressions merely import that the right to its beneficial use, or to
its proceeds, has been appropriated to the Dominion or to the pro-

vince, as the case may be, and is subject to the control of its
legislature, the land itself being vested in the Crown * * *,

And again at pp. 57 and 58:

The enactments of section 109 are, in the opinion of their lord-

’ ships, sufficient to give to each province, subject to the adminis-
tration and control of its own legislature, the entire beneficial inter-
est of the Crown in all lands within its boundaries which at the
time of the union were vested in the Crown, with the exception of

(1) 14 App. Cas. 48.
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such lands as the Dominion acquired right to under section 108, or 1909
might assume for the purposes specified in section 117. Its legalP ——
effect is to exclude from the “duties and revenues” appropriated to Rg;{ggi(?F
the Dominion, all the ordinary territorial revenues of the Crown o.
arising within the provinces. " DoMINION OF
CANADA.

In Attorney-General of Ontario v. M emér(l) Lord 57
Selborne referring to the section just mentioned uses ——
these words:

The general subject of the whole section is of a high political
nature; it is the attribution of Royal territorial rights, for purposes
of revenue and government to the provinces in which they are situate,
or arise.

And in the Attorney-General of Canada v. Attor-
ney-General of Ontario et al.(2) Lord Herschell de-
livering the judgment of the Judicial Committee after
a full argument in which all the provinces partici-
pated, said, at pp. 709 and 710:

It must also be borne in mind that there is a broad distinction
between proprietary rights and legislative jurisdiction. The fact
that such jurisdietion in respect of a particular subject-matter is
conferred on the Dominion Legislature, for example, affords no evi-
dence that amy proprietary rights with respect to it were trans-
ferred to the Dominion. There is no presumption that because
legislative jurisdiction was vested in the Dominion Parliament pro-
prietary rights were transferred to it. The Dominion of Canada was
called into existence by the British North America Act, 1867. What-
ever proprietary rights were at the time of the passing of that Act
possessed by the provinces remain vested in them except such as are
by amy of its express enactments transferred to the Dominion of
Canada.

And again at p. 713:

If, however, the legislature purports to confer upon others pro-
prietary rights where it possesses none itself, that in their lordships’
opinien is not an exercise of the legislative jurisdiction conferred by
section 91. If the contrary were held, it would follow that the
Dominion might practically transfer to itself property which has, by
the British North America Act, been left to the provinces and not
vested in it.

(1) 8 App. Cas. 767, at p. 778. (2) [1898] A.C. 700.
9
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I am unable to reconcile these views touching the
constitutional position of the provinces and the mea-
sure of control conferred upon the provincial legisla-
tures respecting the property and revenues vested in
them with the contention that the grant to the Domin-
ion of legislative power in respect of the subjects
enumerated in section 91 implies the right in the exer-
cise of that power to dispose, indirectly (without the
consent of the provincial legislatures) of such proper-
ties and revenues by fastening upon the provinces
without any such congent obligations of a financial
character. This view, if accepted, would, I think, be
simply destructive of what Lord Watson in the pas-
sage quoted above describes as “the independence and
autonomy of the provinces.”

It remains to consider the observation of Lord
Watson in the course of the judgment delivered in The
St. Catharines Milling Co. v. The Queen(1), and that
of Strong C.J. in the Robinson Treaty Case(2). The
observation of Strong C.J. (being a dictum founded
upon the observation of Lord Watson) will not re-
quire separate consideration.

The observation of Lord Watson forms, I think,
no part of the decision of the Privy Council. The
question which it touches upon was not raised upon
the record nor discussed at the hearing or considered
by the learned trial judge; it was neither raised nor
considered before this court; it was not argued as
one of the points in dispute before the Judicial
Committee. The formal judgment of that tribunal
does not mention it. These circumstances in them-
selves are, I think, sufficient to shew that it can-
not be treated as a term of the judgment in favour

(1) 14 App. Cas. 46. (2) ‘25 Can. S.C.R. 434, at p. 505.
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of the province; and as the consideration of any 1909
equities between the province and the Dominion aris- PROVINGE 0F
ing out of the obligations assumed by the Dominion ONTfm
under the treaty was, obviously, not regarded by Dosrrvton o
Lord Watson as in any way germane to the sole ques- _——

tion decided (and the sole question litigated)—the Dutt
legal title to the lands affected by the surrender—it

should seem that the remark in question ought not

to be regarded as indicating one of the grounds on

which the decision proceeded.

It is, T suppose, needless to say that any observation
of Lord Watson whether strictly authoritative or not
(even a passing expression of opinion) is entitled to
and would always receive the most careful and re-
spectful consideration of this court; but when such an
observation is addressed to an unargued question de-
pending ‘to some extent upon the consideration of
facts and circumstances not brought to the attention
of the court one cannot, I think, relieve one’s self from
one’s responsibility by treating it as immediately
decisive.

There are two reasons why, with great respect, I
think the dictum in question should not govern our
decision in this case. The first is based upon the cir-
cumstance T have just mentioned, viz., that the facts
now before us were not all before the Privy Council in
the St. Catharines Milling Co. Case(1), and even upon
such as were before them there was no argument
touching their bearing upon the point now in issue.

The second is that it is, I think, at least doubt-
ful whether Lord Watson was in that observation
intending to pass upon any question of legal right.
The question of the legal right of the Dominion to in-

(1) 14 App. Cas. 46.
9%
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demnity from the province had not, as I have said,

Provizos or been litigated ; and it was consequently still open to

ONTARIO
.

the Dominien to raise it in another proceeding. I do

DoMINION OF 1yt think that in these circumstances Lord Watson

CANADA.

Duif J.

could have intended to anticipate the action of the
courts in respect of a question which they might be
called upon to decide in an appropriate proceeding
and commit the Judicial Committee to an opinion
upon it in a proceeding in which that question had
not been discussed. The preferable view of the import
of the remark seems to be that upon the facts as they
appeared as a matter of fair dealing Ontario would be
expected to assume the obligations in question. In
the view I have expressed concerning the functions of
the Exchequer Court in deciding controversies such as
this, such an opinion, even if one should not, upon a
consideration of all the eircumstances, differ from it,
would not be conclusiw.e of this appeal.

The appeal should be allowed and the action dis-
missed without costs.

Appeal-allowed without costs.

Solicitor for the appellant: Emilius Iriving.
Solicitor for the respondent: W. D. Hogyg.
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PRICE BROTHERS & CO. (PLAIN- 1&’_‘{
TIEFS) v ettt teeerie e enennenennss APPELLANTS; o g, i, 10.
* May 4.
AND
PIERRE TANGUAY AND ANOTHER

RESPONDENTS.
(DBFENDANTS) ..o cvvinnnenanns

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Appeal—Turisdiction—Rivers and streams—Right of floating logs—
Servitude—Faculty or license—Possessory action—Injunction—
Matter in controversy—Practice—Qosts.

In the Province of Quebec the privilege of floating timber down water-
courses, in common with others, is not a predial servitude mnor
does it confer an exclusive right of property in respect of which
a possessory action would lie, and, in a case where the only
controversy relates to the exercise of such a privilege, the Su-
preme Court of Canada has no jurisdietion to entertain an
appeal.

The appeal was quashed without costs as the objection to the juris-
diction was not taken by the respondents in the manmer pro-
vided by the Rules of Practice.

- APPEAL from the judgment of the Court of King’s
Bench, appeal side, reversing the judgment of the
Superior Court, District of Montmagny, (Larue J.)
and dismissing the plaintiffs’ action with costs.

The plaintiffs complained that they were impeded
in the right to drive logs down the course of a river
and brought suit for a declaration of their right to do
so, for an injunction and an order for the removal

*PrESENT : —Sir Charles Fltzpatnck C.J. and Davies, Idington,
Duff and Anglin JJ.

10
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of a movable boom placed across the river by the defen-
dants. No claim was made for damages.

The final judgment on the merits of the case, de-
livered by Mr. Justice Larue at the trial, declared
that the parties had, according to law, the common
right of using the river for the transmission of timber,
subject to the obligation, the one towards the other,
of respecting the free exercise of that right, made
absolute the interlocutory injunction issued in the

, case on the 8th of June, 1906, and ordered that the

defendants should afford free passage down the river
for the plaintiffs’ timber. The plaintiffs’ action was
maintained with costs, and their right of further
action to recover damages was reserved to them. By
the judgment appealed from the Court of King's
Bench reversed the judgment at the trial, set aside
the injunction and order, and dismissed the action
with costs, Bossé and Blanchet JJ. dissenting.

G. G. Stuart K.C. appeared for the appellants.

A. Lemieuw K.C. and Ernest Roy for the respond-
ents.

During the hearing of the appeal the court, of its
own motion, raised a question as to its jurisdiction
to entertain the appeal, and, after hearing counsel
upon that question, reserved judgment and enlarged
the hearing on the merits of the case until the ques-
tion of jurisdiction had been disposed of. The ques-
tion was whether or not, under the above circum-
stances, the court had jurisdiction to entertain the
appeal.

" At the following session of the court the appeal



VOL. XLII.] SUPREME COURT OF CANADA.

was quashed for want of jurisdiction, the judgment
of the court being rendered by

THE CHIEF JUSTICE.—At the argument a question
of jurisdiction was raised by the court. It appeared
by the statement of counsel on the opening that the

appellant company are the owners of timber limits’

and of a saw-mill on the Riviere du Sud in the County
of Montmagny, Quebec; that they were prevented
from exercising their right to drive logs cut on the
limits to the mill (a distance of several miles) by a
boom stretched across the river by the respondents,
riparian proprietors on the same river, between the
limits above and the mill below, and this action is
brought complaining of this infringement of their
rights. The appellants ask for a declaration that
they are entitled to float their logs from the limits to
the mill and for an order on the defendants to cease
troubling them and for the removal of the obstruction,
a movable boom. The appellants’ right to float logs
down the river is not denied by the respondents. The
only question for us to decide is whether or not, on
these facts, we have jurisdiction to hear this case.
There is no question of future rights or of title to pro-
perty at issue in my opinion. The right of the riparian
owner to use the water which passes by or crosses
over his property for the purposes mentioned in art.
503 C.C. is not involved either in this appeal. Appel-
lants’ counsel in answer to the objection made by the

court put forward the contention that this is a pos-’

sessory action and that we have jurisdiction to hear it
and Delisle v. Arcand (1), was referred to. It was

(1) 36 Can. S.C.R. 23.
10%,
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held in that case that we have jurisdiction to hear a
possessory action because in such an action titles are
in issue in a secondary manner. In the same case it
was decided, when the case was finally disposed of on
the merits (1), that the possessory action lies only in
favour of persons in exclusive possession “@ #itre de

- propriétaire.”

This is not a possessory action; it is merely an
action on the case for a nuisance infringing plaintiffs’
rights and there is no claim made for actual ascer-
tained damages. The plaintiffs have no exclusive
right of property in the running waters of this natural
stream and they have no right to the use of them
beyond that enjoyed by the general public. This is
not a right of use such as is provided for in arts.
487 and 381 C.C.

Curasson, “Action possessoire,” p. 150:

L’action possessoire ne peut &tre exercée qu’autant que la prescrip-

tion afin d’acquérir ou de perdre un droit immobilier peut résulter
de la possession.
\

In France it is settled law that the waters of such
a stream are of the class of things which have no
owner and the use of which is common to all (res
communes) and there can be no possession of the run-
ning waters of a stream in its natural state which
could lead to prescription and give rise to a possessory
action. Dalloz, 1891, 1, 291. '

Pothier (ed. Buquet), vol. 9, p. 131:

Le fluide, eau prise comme élément, est une chose commune qui

> appartient 4 tous les hommes sans qu’aucun puisse s’en dire le pro-

priétaire tant qu’elle reste en cet état.

Girard, “Droit Romain,” p. 338:

(1) 37 Can. S.C.R. 668.
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Les res communes (v.g. P’air, Peau) sont celles qui sont & I'usage de
tous les hommes parce qu'elles échappent a toute appropriation
privée,

and article 585 C.C.

In the Province of Quebec it has been held that
the public have a right to all the advantages which a
river in its natural state and its banks can afford but
there can be no exclusive right of property or of user
in the running waters of a natural stream which can
only be appropriated by severance. M.C. arts. 8§68,
891. McBean v. Carlisle(1) ; Tanguay v. Canadian
EHlectric Light Co.(2). This right, or rather this
faculty or license which the public enjoy, because it is
not properly a right, non jus sed fas, has been called at
times a servitude; Atkinson v. Couture(3), and Ward
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v. Township of Grenville(4) ; but, I respectfully and -

with much deference submit, improperly. There can
be no servitude over a thing which is not susceptible
of becoming the object of a private right of property
or the use of which can only be enjoyed by the in-
dividual claiming the right as one of the public.

This supposed right or privilege which is merely, I
say, a faculty or license vested at common law in the
general public has received formal legislative sanction
in Quebec. Article 2972 R.8.Q.; 54 Vict. ch. 25, sec.
1; 4 Edw. VIL ch. 14, sec. 2. Subject to the right of
the riparian owners to improve watercourses running
or passing across their property these statutes author-
ise any person, firm or company, during the Spring,
Summer or Autumn high waters to float and transmit
timber, rafts, etc., down the rivers, lakes, ponds,
streams and creeks in the Province of Quebec. But no

(1) 19 L.C. Jur. 276. (3) QR. 2 8.C. 46 at p. 49.
(2) 40 Can. S.CR. 1. (4) 32 Can. S.C.R. 510.
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exclusive right of possession ¢ titre de propriétaire is
conferred by them upon those who use the waters to
drive their timber which could be the foundation of a
possessory action.

Carré, vol. 1, p. 91;

11 faut pouvoir maintenir qu’on posséde la chose a titre de maitre
non tanquam alienam, sed animo domini. Il faut aussi que la chose
possédée soit susceptible d’stre acquise par la prescription, c’est-a-
dire par la continuation de la possession durant le laps de temps
fixé par la loi.

See arts. ‘2192, 2193 C.C.; 1064 C.P.Q.

The principle may be briefly stated:
Point de possession, point de possessoire; il faut une possession qui
4 la longue conduit & la propriété.
No public right can be acquired by private user.
There can be no possessory action where the plain-
tiff has not such possession as if enjoyed for a suffi-
cient length of time would result in a title being ae-
quired to the thing possessed by prescription. Run-
ning water is undoubtedly res communes. As there
can be no exclusive possession of a thing that is at
law the common property of all there can be no
private right of property in the waters of this stream.
The most interesting case on this subject is to be
found reported in 8.V. 1902, 2, 1, in a note to which
Mr. Saleilles, the eminent French jurist, says (8.V.
1902, 2, 2) :
Remarquons enfin que les riverains qui usaient de ce droit de circula-
tion & travers les propriétés voisines ne l’exercaient pas a titre de
fait constitutif de servitude et susceptible de leur acquérir un droit
spéeial & ’encontre des droits des autres propriétaires riverains,
mais & titre de simple faculté rentrant dans le droit d’usage général
de la communauté, et ne pouvant fonder, a lencontre d’autrui, ni
possession ni prescription. Pour pouvoir donner lieu & prescription,
il aurait fallu que les faits de circulation pussent constituer un
empidtement sur le droit d’autrui, alors que, dans la pensée de celui

qui les exercait, et dans la réalité juridique elle-méme, au moins dans
le systéme de la jurisprudence, ils n’étaient que 'exercice d’un droit.
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Id. p. 3. En résumsg, il n’est ni raisonnements ni fictions qui
puissent po‘f‘ter atteinte & cette réalité de fait que les rivieres sont
par destination naturelle et sociale des moyens de circulation col-
lective; et cela est vrai, méme des petites riviéres incapables de se
préter 4 une navigation réguliere. Si peu d’importance qu’elles
solent, elles peuvent rendre encore quelques services qui ne sont pas
de pur agrément, et qui profitent au flottage de certains matériaux,
ou facilitent la rentrée des récoltes. Il faut prendre ces agents
naturels tel qu’ils sont, en tant qu’ils sont ouverts & tout le monde
et qu’ils constituent un bien de la communauté. Les droits de la
propriété individuelle ne peuvent prétendre & détruire la propriété
commune.

See also M. Claro’s note to same arrét reported in
Dalloz 1902, 2, 201.

The same principles, in almost the same words, are
laid down in Bell v. Corporation of Quebec(1).

The appeal should be quashed but without costs as
the objection was not taken by the respondent as pro-
vided by the Rules of Practice.

Appeal quashed without costs.

Solicitors for the appellants: Pentland, Stuart &
Brodie.

Solicitors for the respondents: Turgeon, Roy &
Langlais.

(1) 5 App. Cas. 84 at p. 100.
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CONTROVERTED ELECTION FOR THE ELBCTORAL DISTRICT
OF QUEBEC WEST.

WILLIAM PRICE (RESPONDENT)...... APPELLANT
AND o
EDWARD NEVILLE, JUNIOR... %
‘ RESPONDENT.
(PETITIONER) .. ....... ..o vuns. :
WILLIAM POWER (RESPONDENT).... APPELLANT;
T ae

WILLIAM PRICE (CROSS-PETITIONER) . RESPONDENT.

ON APPEAL FROM THE DECISIONS OF CHIEF JUSTICE
‘LANGELIER AND McCORKILL J.

Election law—Election petition—Preliminary objections—Oross-peti-
" . tion—R8ufficiency of charge of cotrupt acts—Particulars.

By a preliminary objection to an election petition it was claimed
that the petitioner was not a person entitled to vote at the elec-
tion and the next following objection charged that he had dis-
qualified himself from voting by treating on polling day.

Held, that the second objection was not merely explanatory of the
first but the two were separate and independent; that the second
objection was properly dismissed as treating only disqualifies a
voter after conviction and not ipso facto; and that the first objec-
tion should not have been dismissed the respondent to the peti-
tion being entitled to give evidence as to the status of the peti-
tioner. _

The respondent, by cross-petition, alleged that the defeated candidate
personally and by agents “committed acts and the offence of
undue influence.”

*PreSENT :—Sir Charles Fitzpatrick C.J. and Girouard, Idington,
Duff and Anglin JJ.
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Held, that it would have been desirable to state the facts relied on to
establish the charge of undue influence but as these facts could
be obtained by a demand for particulars a preliminary objection
was properly dismissed.

APPEAL from judgments rendered, respectively, by
Langelier C.J. and McCorkill J. in the Controverted
Elections Court, in the matter of the controverted
election of a member for the Electoral District of
Quebec-West in the House of Commons of Canada.

The member returned as elected, Price, the re-
spondent to the petition to avoid his election, appealed
from the judgment of Sir Francois Langelier C.J.
maintaining a motion to quash his preliminary objec-
tions to the petition against his return and dismissing
those objections with costs. On a counter-petition
filed by Price, acts of corruption were charged against
the defeated candidate, Power, and his disqualification
was prayed for, and he appealed from the judgment of
Mr. Justice McCorkill dismissing his preliminary ob-
jections to the counter-petition. ‘

A statement of the case appears in the judgment
now reported. ‘ )

Flynn K.C. for the appellant and respondent,
Price.

C. B. Dorion K.C. for the respondent Neville, and
the appellant Power.

The judgment of the court was delivered by

ANeLIN J.:—The respondent to an election peti-
tion appeals from the judgment of Sir Frangois Lange-
lier C.J. allowing a motion to quash preliminary objec-
tions taken by him to the petition. Upon the argu-
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ment the court expressed its view that with the excep-
tion of the objections numbered 4 and 5, as to which
judgment was reserved, the preliminary objections
were properly quashed.

Objections numbers 4 and 5 are as follows:—

4. Because the said petitioner is not a person who had a right to
vote at the election to which the petition relates, and respondent
expressly denies the allegations of paragraph ome of petition.

5. Because, moreover, the said petitioner had no right to vote at
the said election, for the reason that he was then disqualified as such
voter by the fact that, on the polling day, he being an hotel-keeper,
gave and caused to be given to numerous voters of the said Elec-
toral District of Quebec-West, on account of such voters having voted,
and being about to vote, drink and refreshments, and became thereby
guilty of a corrupt practice consisting of treating on polling day.

The learned Chief Justice treated objection num-
ber 5 as merely a statement of the particular ground
upon which the respondent intended to challenge the
right of the petitioner to vote at the election, put in
issue by objection number 4. He says: “Le para-
graphe 5 explique le paragraphe 4.”

So treating it he held that if the allegation of fact
made in the fifth objection were established, it would
not prevent the petitioner from proceeding with his
petition.

With great respect I am unable to agree in the view
that paragraph 5 is merely an explanation or particu-
larization of the lack of qualification to vote charged
by paragraph 4. Paragraph 4 deals with an absence
of qualification such as the omission of the voter’s
name from the voters’ list. Paragraph 5 deals not with
lack of qualifieation but with disqualification due to
some act of the voter, which, although he otherwise
possessed the requisite qualification of a voter, would
invalidate any vote that he might cast. The introduec-
tion of the word “moreover,” in paragraph 5, makes
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it perfectly clear that by that paragraph the respond-
ent intended to challenge the status of the petitioner
upon a ground entirely distinet from that raised in
paragraph 4.

"The motion before the learned Chief Justice was
in the nature of a demurrer and was disposed of
_ without any evidence being taken to establish the facts
alleged by the preliminary objections. The objec-
tions could properly be so disposed of only upon the
assumption that if the facts alleged in them were
proved they would not constitute valid objections to
the petition. As to the allegation in paragraph 4 that

the said petitioner is not a person who had a right to vote at the
election to which the petition relates,

it is manifest from the mere statement of the objec-
tion that, if established, it would be fatal to the peti-
tioner’s status. The respondent is clearly entitled to
bave this objection disposed of on the merits. The
motion to quash it should not have prevailed. I ven-
ture to think that it succeeded only because the learned
Chief Justice construed paragraph 5 as a specification
of the objection to the petitioner’s status taken gener-
ally by paragraph 4.

But when we come to consider paragraph 5, the
same authority which establishes the right of the re-
spondent to raise these questions as to the status of
the petitioner by preliminary objections—7he Cum-
bertand Hlection Case(1)—also establishes that such
an objection as that taken in paragraph 5 would not
if established render the petitioner ineligible. The
judgment of Mr. Justice Girouard and that of Mr.
Justice Davies, in which Mr. Justice Neghitt con-

(1) 36 Can. S.C.R. 542.
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curred, determine that a corrupt practice such as that
charged in the 5th paragraph disqualifies only from
the date of a conviction of the offender by a court of
competent jurisdiction or of a finding of such a court
that the offence has been committed, and that a peti-
tionef, though guilty of such an offence, is not a person
who had not a right to vote at the election within the
meaning of the section declaring the requisite qualifi-
cations of a petitioner. This decision is of course bind-
ing upon us.

It follows that the judgndent in appeal must be
sustained as to the 5th objection, but that, as to the
4th objection, it must be vacated. In view of the very
limited extent of the appellant’s success, there should
be no costs to either party.

The respondent to a cross-petition appeals from
the judgment of McCorkill J. dismissing his prelim-
inary objections. The appeal is confined to the over-
ruling of the 5th objection, which is in the followmg
terms

5. The allegations contamed in paragraph 11 of said petition do

not disclose any actual act of undue influence and are in law insuffi-
cient to have the respondent declared guilty of such offence.

Paragraph 11 of the cross-petition is as fOH(\)WS —

11. And your petitioner also says that the said William Power,
during the said election, directly and indirectly, by himself and by
his agents, with his actual knowledge, consent and privity, has com-
mitted acts and the offence of undue influence.

While this paragraph is objectionable on the
ground that it states a conclusion of law, and although
it is no doubt desirable that a petitioner preferring a
charge of undue influence should state the facts upon
which he relies to establish the charge, it is manifest



VOL. XLII.] SUPREME COURT OF CANADA. 145

that these facts can readily be obtained by a demand Efj’

for particulars, and where that is the case the taking Q%‘;‘ic
of a preliminary objection upon such a ground should EIéE:STéON
be discouraged. For this reason the learned judge )

overruled this objection. I think that in doing so he
was well advised and that this appeal should thereforae

be dismissed with costs. 7

Anglin J.’

Appeal in Price v. Neville allowed.
i part without costs. Appeal in
Power v. Price dismissed with costs.

Solicitor for the appellant and respondent, Price:
B.J. Flynn.

Solicitors for the respondent, Neville: Dorion &
Marchand.

Solicitors for the appellant, Power: Dorion &
Marchand.
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ELFRIDA SVENSSON  (DEFEN-.

APPELLANT;
DANT) ©ivteninniiinnnnaennnnenn.

AND

CHARLES BATEMAN (PLAINTIFF) . . . RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Appeal — Jurisdiction — Commitment of judgment debtor — Final
judgment—Manitoba King’s Bench rules 748, 755—“Maiter or
judicial proceeding”—Supreme Court Act, s. 2(e). ,

An order of committal against a judgment debtor, under the Mani-
toba King’s Bench rule 755, for contempt in refusing to make
satisfactory answers on examination for discovery is not a
“matter” or “judicial proceeding” within.the meaning of sub-
section (e) of section 2 of the Supreme Court Act but merely
an ancillary proceeding by which the judgment ecreditor is
authorized to obtain execution of his judgment and no appeal
lies in respect thereof to the Supreme Court of Canada. Danjou
V. Marquis, 3 Can. S.C.R. 258, referred to.

M:OTION to quash an appeal from the judgment of
the Court of Appeal for Manitoba(1l) affirming the
order made by Mathers J. committing the appellant
to twelve months’ imprisonment under the authority
of the Manitoba Court of King’s Bench, rule 755. A
statement of the case is given in the judgments now
reported.

W. L. Scott supported the motion.

Trueman contra.

*PpEsENT: Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.

(1) 18 Man. R. 493.
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TuE CHIEF JUSTICE—This appeal is quashed with
costs fixed at $50. I agree in the opinion stated by
‘Mr. Justice Duff.

GIROUARD and DaAviEs JJ. also agreed with DUFF J.

IpiNGgTON J.—There is not sufficient resemblance
in the language establishing or the scope and purpose
of the establishment of the respective courts of appeal
in England and Ontario to that in the Supreme Court
Act defining our jurisdiction to render the cases cited
to us relative to the distinctions drawn between final
and interlocutory judgments of much help herein.

Nor do I think the cases determining and distin-
guishing the nature and quality of the acts or
offences committed by persons under examination
which had involved them in imprisonment under
orders of judges in chambers are much more helpful
in leading to a right conclusion on this motion.

Assuming for argument’s sake that the offence in
question herein was criminal brings us to consider
whether or not it is so in the sense of the section of
the Supreme Court Act prohibiting, (unless upon
certain terms and following certain conditions of
things), an appeal here. I have no hesitation in say-
ing that it was not a criminal offence in the sense used
in that section.

But how far does the finding it, if we do find it, a
criminal offence in the sense in which local laws
punishing specified acts with imprisonment, lead such
acts to be spoken of as criminal offences bring us? Is
it any more appealable when thus looked at than if
merely held to be a contempt of court in the ordinary
sense; that is in the presence and face of the court?
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There formerly prevailed many cases of enforcing

SVEIZSSON by imprisonment obedience to orders of courts in
Bareman. order that justice should be done between parties and
Idington J. for which alternative methods are now substituted.

For example, the attachment of the person to en-
force an interim order for costs is replaced by ordin-
ary execution; the refusal to attend or submit to ex-
amination for Eliscovery by an order striking out the
defence or dismissing the action and the vesting order
takes the place of the former process. Are any such
orders appealable to this court?

Suppose the former practice or law and practice
restored and imprisonment directed instead of any
such order would appeal lie here? Any appeal of that
kind involving mere procedure would, I venture to
think, be met by the practice adopted here long ago
and consistently followed of refusing to hear the
appeal unless there appeared some violation of the
principles of natural justice.

How can this case be distinguished from those?
What is this if not matter of procedure? \

I have always supposed that the legislation of
Ontario, from which that of Manitoba now in question
was evidently copied, was but a substitution for the
right which the judgment creditor formerly had to
issue, as of course, a writ of capias ad satisfaciendum.
Imprisonment for debt was abolished but I rather
think the intention was and at all events the practical
result was not to extend this amelioration of the law
to the case of the fraudulent debtor but, in his case, to

‘leave it in the discretion of the court or judge condi-

tioned upon. satisfactory answers being made upon

‘examination. I will not say that this view has always

prévailed or that the later cases are clearly consistent
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with the earlier ones. The order for a writ of ca. sa. 13%’
was more common at one time as the result of such SVETSON
examinations, than later when it became so fruitless Bareman.
partly as the result of continued amendments as to Idin;; J.
the effect to be given the writ, that the order therefor —
fell into disuse.

The order to commit was effective and the power
to make it formed part of the same section.

Another power to make orders for examinations
of debtors was that brought in with the Common Law
Procedure Act in order to found proceedings for gar-
nishee proceedings.

It was quite usual and I think properly so in ask-
ing for an order to commit under either such Acts to
treat the subject matter of the complaint as one for
contempt of court implied in the disobedience of the
order.

It was often just as much so as the other instances
I have adverted to which subjected the party to attach-
ment. '

It was competent for a judge to take and he some-
times did take the examination before himself.

In the cases of Henderson v. Dickson(1l), and
Baird v. Story (2), such eminent judges as the late
Sir John Beverley Robinson, Chief Justice Draper
and Hagarty J., afterwards C.J., all living in the times
when these changes were made and knew what they
involved or implied, either directly or impliedly deal ¥
with the matter as one of contempt.

But again, how far does holding them matters of
contempt clear matters up for us?

Thirty years later the rules, which are statutory in

(1) 19 U.C.Q.B. 592. (2) 23 U.C.Q.B. 624,

11
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character, enabled the creditor to have the examina-
tion before certain officers of the court without any
order, but merely an appointment. And such seems to
be the nature of the Manitoba rule now in question.

Such being the history of the law, does it not indi-
cate that it is a matter of indifference whether the
substance of the offence be treated as contempt or the
proceeding be held in aid of the execution or as substi-
tute for execution by way of ca. sa., or whatever we
choose to call the proceeding and order made? They
are but in the nature of procedure and, hence, even
if within the.jurisdiction of the court, something the
court has uniformly refused to hear unless there ap-
peared something done in violation of natural justice.

It seems, moreover, as something hardly within the
general purview of the Supreme Court Act to sup-
pose it intended thereby to have such orders appeal-
able here.

I should have had no hesitation in holding either
on this latter and broad ground that there was no
jurisdiction to hear such an appeal or that, in any
event, it being in the nature of matter of procedure
should not be heard, but for the cases of Wallace v.
Bossom (1), where an appeal allowed from an order
setting aside an execution, Mackinnon v. Keroack
(2), a capias case but which took the form of plead-
ings and an issue to be tried,‘ and the case of In re
O’Brien(3). '

These cases I think each and all distinguishable.
The first is, perhaps, in principle the least possible of
being‘distinguished. But the facts are far from being
the same and the case an early one inconsistent with

(1) 2 Can. 8.C.R. 488. (2) 15 Can. 8.C.R. 111.
(3) 16 Can. S.C.R. 197.
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the later jurisprudence of the court, as, for example,
the case of Martin v. Moore(1), and McGugan v. Mc-
Gugan(2).

And the others seem of the same nature as inter-
pleader in being proceedings quite independent of
those involving the rights of the parties in the issues
raised in the action.

I incline very much, subject to reservation of opin-
ion, as it was not argued as other points above re-
ferred to were, to hold also as the result of much con-
sideration of the case in all its bearings that the order
was discretionary and, hence, not the subject of ap-
peal. Suppose the converse case of an appeal because

the Court of Appeal had set aside an order, or both

judge and appellate court refused to make an order,
would we not answer, that they had merely exercised
their discretion?

No necessity exists to rest upon this point of dis-
cretion for, in my view, the grounds I have just stated
are sufficient to enable me to hold the appeal will not
lie or ought not to be heard as being a matter in the
nature of procedure.

' There is in support of this latter ground also this,
that on its face the appeal involves only costs and
would be fruitless, for the appellant is now discharged.

The acquiescence relied on would but for the
peculiar facts be also fatal, but, on account of such

" facts, I say nothing as to that.

Carter v Molson (3) is instructive as to the scope
of the appellant’s right intended. There it was held
no appeal would lie as of right to the Privy Council
from an order for ca. se. in a similar case in Quebec,

(1) 18 Can. 8.C.R. 634, (2) 21 Can. S.C.R. 267.
(3) 8 App. Cas. 530.

11y,
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where the statute limiting appeals from Quebec to
the Privy Council is identical with that defining as to
that province, appeal to this court.

The express provision for appeal in case of habeas
corpus in other than criminal cases provided for by
section 39, sub-section (c¢) of the Supreme Court Act
rather implies that such an appeal as this is not in-
tended. In case habeas corpus would apply that is
the proper mode of relief, if beyond the power of the
court to make the order.

The appeal should be quashed with costs.

Durr J.—The Court of Appeal for Manitoba, by
the judgment appealed from, dismissed an appeal
from an order of Mathers J. committing the appellant
to gaol for twelve months under the authority of rule
755 of the Court of King’s Bench. The order is ex-
pressed to be based upon an adjudication that the
appellant was “guilty of contempt” in not making
satisfactory answers “upon her examination as a judg-
ment debtor’” under rule 748 “as to her property or her -
transactions respecting the same.”

I think this order is not a final judgment within
sub-section (e) of section 2 of the Supreme Court Act,
That sub-section is ag follows :—

(e) “Final judgment” means any judgment, rule, order or deci-

sion whereby the action, suit, cause, matter or other judicial pro-
ceeding in finally determined and concluded.

The order of Mathers J. did, it is true, finally dis-
pose of the matter in question upon the application
before him; and, if that application was a “matter or
other judicial proceeding’” within the meaning of the
definition just quoted, the order disposing of it must
be held to be a final judgment within that definition.
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The point for determination is whether the applica-
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tion was such a “matter or other judicial proceeding.” SVEl‘LSSON
I think it is not such a “matter or other judicial Baremax.

proceeding’’; and I base my opinion upon the short
ground that a proceeding under rule 755 is merely
ancillary to the proceedings by which a judgment
creditor is authorized to obtain execution of his judg-
ment, The examination under rule 748 is designed to
enable the creditor to obtain, (through the oral exam-
ination of the debtor), discovery of the debtor’s assets
which are subject to execution in satisfaction of -his
judgment. By rule 755, the court is invested with
power to commit the debtor for failing to make, upon
such an examination, a full and true disclosure re-
specting his property and his dealings with it.
Taylor’s Case(1), per Lord Eldon; Re Courtney(2) ;
Dougall v. Yager(3) ; Hobbs v. Scott(4), per Draper
C.d.; Lemon v. Lemon(5), per Strong V.-C.; Graham
v. Delvin(6), per Boyd C.; Ross v. Van Etten(T), at
page 600, per Taylor C.J. The rule 755 is thus but
the necessary complement of rule 748; and a pro-
ceeding under it is not, to use the language of Sir
James Colville, speaking for the Judicial Committee
in Goldring v. La Banque d’Hochelaga(8), referring
to the proceedings under the articles of the Civil Code
of Quebec relating to capias ad respondendum, “so
severed from the general suit that” it is “to be treated
as something separate” in its nature, “and not as
incident to the suit”; on the contrary “from its

nature” it is “merely incidental to the suit and in the -

nature of process therein.”

(1) 8 Ves. 328. (5) 6 Ont. P.R. 184.
(2) 11 Ir. Ch.R. 410, (6) 13 Ont. P.R. 245,
(3) 2 UCLJ. (N.8.) 16l (7) 7 Man. R. 598.

(4) 23 U.C.Q.B. 619.

(8) 5 App. Cas. 371, at p. 373.

Duff J.

!
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132? A proceeding thus incidental to the principal ac-

SVEI‘;SSON tion, and not touching the rights of the parties in re-

Bareuman., Spect of the matters in controversy in that action,

pugJ. cannot be treated as a “matter or other judicial pro-

— ceeding” within the enactment under consideration.

To hold otherwise would lead to the result (which

it is impossible to suppose Parliament could have

contemplated) that any order made in the course of

an action—though toilching exclusively the course of

the proceedings and having no relation to the merits

of the controversy in the action itself—is a final judg-

ment within the Supreme Court Act as finally dis-

posing of the particular application in which it was
pronounced.

There is, perhaps, some reason to think that this
view is in conflict with the view of Strong J., as indi-
cated in his observation in Danjou v. Marquis(1),
that the phrase “final judgment” as used in the Su-
preme Court Act comprehends any order or judg-
ment which is

final as regards the particular motion or application and not neces-
sarily final and conclusive of the whole litigation.

I do not think the learned judge could have meant
to say that every order disposing of an interlocutory
proceeding in the course of an action is, as such, a
final judgment and appealable under the Supreme
Court Act; if so, I must, with respect, dissent from
that view. Otber cases which may, at first sight,
appear inconsistent with the opinion above expressed
will be found, on examination, to be either, (1) cases
in which, by the order or judgment appealed from,
the rights of the parties in respect to some distinct

(1) 3 Can. 8.C.R. 251, at p. 258.
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ground of action or defence in the principal proceed-  1%0°
ing have been determined; or (2) cases in which the SVENSSON
proceeding in which the order or judgment in ques- BATEMAN‘
tion was pronounced, (although bearing some rela- pug .
tion to another proceeding), was held by this court to ——
be, in substance, independent. ‘

I think the appeal should be quashed with costs.

ANGLIN J. agreed with Duff J.
Appeal quashed with costs.

Solicitors for the appellants; Bonnar, Timmant &
Thorburn.
Solicitors for the respondent: Hull, Sparling &
Sparling.
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LA COMPAGNIE D’AQUEDUC DE
LA JEUNE-LORETTE (DEFEND- | APPELLANTS;

AND

JOSEPH ALEXIS VERRETT (PLAIN-

Re e,
TIFF) } SPONDEN'T

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
) SIDE, PROVINCE OF QUEBEC.

Appeal—Jurisdiction—Matier in controversy—Municipal fronchise—
Demolition of waterworks—Title to land—Future rights.

The action, instituted in the Province of Quebec, was for a declaration
of the plaintifi’s exclusive right under a municipal franchise to
construct and operate waterworks within an area defined in a
municipal by-law, for an injunction against the defendants con-
structing or operating a rival system of waterworks within that
area, an order for the removal of water-pipes laid by them
within that area, and for $86 damages. On an appeal from a
judgment maintaining the plaintiff’s action:

Held, Girouard and Idington JJ. dissenting, that, as it did not appear
from the record that the sum or value demanded by the action
was of the amount limited by the Supreme Court Act in respect
to appeals from the Provinee of Quebec nor that any title to lands
or future rights were affected, an appeal would not lie to the
Supreme Court of Canada.

]“OTION to quash an appeal from the judgment
of the Court of King’s Bench, appeal side, affirm-
ing the judgment of the Superior Court, District
of Quebec, maintaining the plaintiff’s action with
costs. The nature of the relief sought by the plain-
tiff’s action is stated in the head-note. By the

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.
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judgment in the Superior Court (affirmed by the
judgment appealed from) it was declared that the
plaintiff had the exclusive right, under a municipal
by-law, of placing water-pipes on certain streets in the
Village of St. Ambroise de 1a Jeune-Lorette (the mise-
en-cause), for the purpose of supplying water to part
of the municipality during twenty-five years from the
10th April, 1893, and that the defendants had in-
fringed that privilege by placing water-pipes, in con-
nection with their rival system of waterworks, on those
" streets to the injury of the plaintiff, and it was ordered
that the water-pipes so placed by the defendants
should be removed; the defendants were enjoined
against operating waterworks within the area in ques-
tion, condemned to pay to the plaintiff the sum of $50
damages, with costs, and the right was reserved to the
plaintiff to take such further action as he might be
advised for the recovery of damages subsequent to the
date of his action. At the hearing of the motion to
quash the appeal to the Supreme Court of Canada for
want of jurisdiction, affidavits were filed, on behalf
of the appellants, shewing that the total value of their
system of waterworks was from $20,000 to $25,000;
that the actual value of their works in the Village of
St. Ambroise de la Jeune-Lorette, apart from the value
of the land, was $16,000; that the portion ordered to be
demolished was capable of returning them an annual
revenue of $500 or $600 from one part of the munici-
pality and that the remainder, which would be de-
stroyed in consequence of the judgment, was of the
value of from $8,000 to $10,000 and capable of produe-
ing an annual revenue of $600.

B. J. Flynn K.C. supported the motion.
C. E. Dorion K.C. contra.
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THr CHIEF JUSTICE.—This is a motion to quash the
appeal for want of jurisdiction. This action was
brought by Verrett against La Compagnie de ’Aqueduc

Lozzrre  and the corporation of the Village of St. Ambroise mise-

v.
VERRETT.

The Chief
Justice.

en-cause. By his action the plaintiff asks for a declar-
ation that certain rights and privileges to construct an
aqueduct granted to him by the municipal corporation,
defendant, were exclusive; and that in constructing
another aqueduct La Compagnie de ’Aqueduc de 1a
Jeune-Lorette had infringed his rights and should be
enjoined and restrained from constructing their aque-
duct, and he also asks'for a condemnation against the
defendant for $86 for special damages. The franchise
is not in question and the water company may, by -
diverting their line, still carry on their operations.
The action was maintained in the Superior Court and
the judgment was affirmed by the court of appeal. Re-
spondent says that no appeal lies here. The amount
claimed is not within the appealable limit and no title
to land or rights in future are involved.
I would grant the motion with costs fixed at $50.

GIROUARD J. (dissenting).—The matter in dispute
in this case exceeds $2,000 as the value of the works
to be demolished, as proved in the action, is more
than $2,000. What we have to consider is not only the
few pipes to be demolished, but also how far the whole
aqueduct will be affected by the judgment. If those
pipes be removed the whole value of the aqueduct is
involved and it was admitted before us that it exceeds
$2,000.

I think, therefore, that we have jurisdiction.

Davies J.—I concur with the opinion of the Chief
Justice.
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IpiNeTON J. (dissenting).—I cannot see how to
distinguish this case in principle from that upon which
this court proceeded to hear the case of Rouleau v.
Pouliot(1).

In that as here the existence of a franchise and
extent thereof was all that was in question.

There a toll bridge franchise created by 58 Geo.
" III., ch. 20 (L.C.), was invoked by the grantee thereof
to have another and competitive bridge demolished.

Here the respondent as owner of a water supply
franchise has got a ’judgment of demolition againsi
the appellant in respect of a water supply pipe the
municipal authorities had permitted to be laid down in
the street to or over which the respondent’s franchise
extended.

The one owner’s property earned for him profits by
tolls on travel and the other by tolls on water supplied.

Moreover, Rouleau v. Pouliot(1), followed Galar-
neaw V. Gwilbault(2), which was the case of a toll
bridge plus a ferry.

I think the jurisprudence of this court has deter-
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mined by these and numerous other cases not so

directly, but yet in principle alike thereto the meaning
to be attached to the words (“other matters or things
where rights in future might be bound”) in section 46,
sub-section (b), of the “Supreme Court Act,” and that
they thereby cover this case.

The motion should be therefore dismissed.

Durr and ANGLIN JJ. agreed in the opinion stated
by the Chief Justice.

(1) 36 Can. S.C.R. 26. (2) 16 Can. S.C.R. 579.
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1909 Appeal quashed with costs.

LA CrIE,

D’AQUENUC . .
oL Solicitors for the appellants: Drouin, Drowin &
LORETTE ' Drowin.

VERZ'ETT, Solicitor for the respondent: E. J. Flynn.
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THE PROVINCE OF QUEBEC........ APPELLANT;
AND
THE PROVINCE OF ONTARIO...... RESPONDENT.

IN rRE CoMMON SCHOOL FUND AND LANDS,.

ON APPEAL FROM THE AWARD OF DOMINION ARBITRATORS

IN THE ARBITRATION RESPECTING PROVINCIAL
ACCOUNTS.

Arbitration and eward — Statutory arbitrators — Jurisdiction —

The

Awards “from time to time”—Res judicata.

statutes authorizing the appointment of arbitrators to settle
accounts between the Dominion and the Provinces of Ontario

. and Quebec and between the two provinces, provided for submis-

The

sion of questions by agreement among the governments in-
terested ; for the making of awards from time to time; and that,
subject to appeal, the award of the arbitrators in writing should
be binding on the parties to the submission.

provinces submitted to the arbitrators for determination the
amount of the principal of the Common School Fund to ascer-
tain which they should consider not onfy the sum held by the
Government of Canada but also “the amount for which Ontario
is liable.” In 1896 by award No. 2 the arbitrators determined
that moneys remitted to purchasers of school lands unless made
in fair and prudent administration, and uncollected purchase
money of patented lands, unless good cause were shewn for non-
collection should be deemed moneys received by Ontario, and
in 1899 the amount of liability under these heads was fixed by
award No. 4. In 1902 the Privy Council held that the arbitra-
tors had no jurisdiction to entertain’a claim by Quebec to have
Ontario declared liable for the purchase money of school lands
yet unpatented allowed to remain uncollected for many years.
In making their final award in 1907, ‘the arbitrators refused
an application by Quebec for inclusion therein of the amounts
found due from Ontario for remissions and non-collections and

*PrESENT :—Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff and Anglin JJ.
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1909 held that they had exceeded their jurisdiction in determining

PBov?l\}_c:JE oF such liability. On appeal from this determination embodied in
QUEBEC the final award:—
. Held, Fitzpatrick C.J. and Duff J. expressing no opinion, that the
Province or arbitrators had no jurisdiction to determine the liability of

ONTARIO.

Ontario for moneys remitted or not collected. Attorney-General
for Ontario v. Attorney-General for Quebec ((1903) A.C. 39)
followed.

Held, also, Fitzpatrick C.J. and Duff J. dissenting, that awards Nos.
2 and 4 in so far as they determined this liability were absolutely
null, and, therefore, not binding on Ontario.

APPEAL from an award of the arbitrators appointed
to settle the account between the Dominion of Can-
ada and the Provinces of Ontario and Quebec respec-
tively, by which they decided that awards Nos. 2 and 4,
relating to the common school fund determining that
Ontario was liable to accounts for sums remitted on
the purchase money of school lands and the price of
lands patented which had not been collected had been
made in excess of their jurisdiction.

The following is the award appealed against, dated
the sixth day of January, A.D. 1908, omitting the
formal parts.

“Whereas by an agreement made on the tenth of
April, 1883, on behalf of the Government of Canada
of the first part, the Government of Ontario of the
second part, and the Government of Quebec of the
third part, it was, among other things, agreed by and
between the said several Governments, parties thereto,
that the following questions, among others, mentioned
in the order of the Governor-General in Council of
the twelfth day of December, eighteen hundred and
ninety, be, and they were thereby, referred to the said
arbitrators for their determination and award, in ac-
cordance with the said statutes, namely :—

‘The ascertainment and determination of the
amount of the principal of the Common School Fund,
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the rate of interest which should be allowed on such E?_?

fund, and the method of computing such interest. PR%VIUg]SEC OF
‘In the ascertainment of the amount of the prfn- .

. . . PROVINCE OF
cipal of the said Common School Fund, the arbitrators oOxrazro.

are to take into consideration, not only the sum now ~
held by the Government of the Dominion of Canada,

but also the amount for which Ontario is liable, and

also the value of the school lands which have not yet

been sold.’

“And whereas certain questions respecting the
Common School Fund were submitted to the said arbi-
trators, and among others a claim made on behalf of
the Province of Quebec that the Province of Ontario is
liable to the Common School Fund for the following
amount:

“1. Moneys collected by Ontario which

they have omitted to credit to the

Common School Fund in their

accounts as rendered ........... $ 9,468.59
“2. Deductions made by Ontario on

balances due in capital and inter-

est on sales of land prior to the

30th June, 1867 ............... 260,445.19
“3. Deductions on balances due in

principal and interest on sales

made subsequent to the 1st July,

1867. . ot i e 2,975.99
“4, Balances due in principal and in-

terest on lots sold prior to the

30th June, 1867, patents having -

been issued by the Ontario

Government to the occupants of

lots without payment of any

TNODEY. « « v wteevtnrenasnnnsennn 7,270.62



164

1909
——
PROVINCE OF
QUEBEC
v,
PROVINCE OF
ONTARIO.

SUPREME COURT OF CANADA. [VOL. XLIIL

“5. Amounts due in principal and in-
terest on sales made prior to the
30th June, 1867, but subsequently
cancelled and re-sold by Ontario
at reduced rates ............... 20,662.58

Motal. .o v oo $300,822.97

“And whereas dealing with that claim, among
others, and exercising their authority to make an
award in respect thereof, the said arbitrators did, on
the sixth day of March, 1896, among other things (Sir
John Alexander Boyd dissenting from so much of the
award as made the Province of Ontario liable for any
sums of money remitted to or not collected from the
purchaser of any common school lands and for interest
on any sums so remitted or not collected) award and
adjudge in and upon the premises as follows, that is
to say:

‘2. That in computing the amount of principal
money of the Common School Fund for which the Pro-
vince of Ontario is liable, the following sums shall be
deemed to be and shall be treated in all respects as
moneys received by the provinece from or on account of
the common school lands set apart in aid of the com-
mon schools of the late Province of Canada, that is to
say: :
‘(#) Any sum of money due for principal or in-
terest from any purchaser of said common school
lands, remitted by the Province of Ontario to the pur-
chaser, unless it be shewn by the province that such
remission was made in a fair and prudent administra-
tion of the common school lands and fund; and

‘(b) Any sum of money due for principal or inter-
est from any purchaser of said common school lands,
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at the time when letters patent for such lands were IBPB
issued to him by the Province of Ontario, and not col- PB(&V&;I;EO,OF
lected by the province, unless it be shewn by the pro- .
vince that there was good cause for not collecting the P%’;ﬂf;fofm

same. o

‘3. That where, in a fair and prudent administra-
tion of the common school lands, any sale of such lands
has been cancelled by the Province of Ontario, and the
same re-sold at a price less than that first obtained,
the province shall not be liable for thé loss resulting
therefrom.’

“And whereas the parties having proceeded further
with the said claims, and having filed statements
shewing the particulars thereof, and having submitted
evidence in respect thereto; and the said arbitrators
having heard the parties and considered the evidence,
did, on the 21st day of October, 1899, make a further
award in the premises whereby they did, among other
things, award, order, and adjudge as follows, that is
to say:

‘1. That subject to any revision and correction of
the amount of the item in each case (which shall be
ascertained by accountants, to be appointed by the
arbitrators, in case the parties themselves do not other-
wise agree) that may appear necessary and proper in
the further taking of the accounts, that the Province of
Ontario shall be debited with the sum of $9,468.59
hereinbefore mentioned for moneys collected on ac-
count of the common school lands and not credited to
the Common School Fund in the accounts as rendered.
This amount, being the difference in sums omitted to
be credited to that fund and sums wrongly credited
thereto, the several items as they appear in the state-
ment prepared by Mr. Hyde and laid before us are

12
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1909 (subject to such revision and correction) allowed as

ProviNcE OF claimed by Quebec.
QUEREC y Q
P

Proviaon o 2. That subject to such revision and correction as
ontarro. aforesaid, the Province of Ontario shall be debited,
~ and the Common School Fund credited, with the
several items and amounts shewn in the said statement
prepared by Mr. Hyde, that go to make up the amount
of $260,445.19 hereinbefore mentioned, and for which
the Province of Quebec claims that the Province of
Ontario is liable, with the exception of an item of
$359.31, which appears at page 54 of the said state-

ment in connection with sale numbered 9762.

‘3. That subject to such revision and correction as
aforesaid the Province of Ontario shall be debited and
the Common School Fund credited with the several
items and amounts shewn in the said statement pre-
pared by Mr. Hyde that go to make up the sum of
$2,975.99 hereinbefore mentioned, and for which the
Province of Quebec claims that the Province of On-
tario is liable.

‘4. That subject to such revision and correction
as aforesaid the Province of Ontario shall be debited
and the Common School Fund credited with: the
several items and amounts shewn in the said statement
prepared by Mr. Hyde that go to make up the sum of
$7,270.62 hereinbefore mentioned, and for which the
Province of Quebec claims that the Province of
Ontario is liable. )

‘5. In respect to the amount of $20,662.58 herein-
before mentioned, and for which the Province of Que-
bec claims that the Province of Ontario is liable in
respect of the cancellations of certain sales of land and
the re-sale thereof at reduced rates, that the Province
of Ontario, subject to such revision and correction as
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aforesaid, be debited and the Common School Fund E’YOE
credited with certain items amounting in the whole to Provixce or
the sum of $6,230.35. * * *» Qopsmo

v.

“And whereas no ﬁnal award and declaration of the P‘S’;ﬁ‘;‘ﬁom’
amount for which the Province of Ontario is liable to —
the Common School Fund as mentioned in the submis-
sion of the 10th day of April, 1893, has been made, and
counsel for the Province of Quebec have moved the
said arbitrators to give, among other things, orders
and directions as to the method of making up the
accounts of the Common School Fund referred to in
the said agreement of submission, brought down and
extended to the 31st December, 1892, inclusive, carry-
ing into the same all the items and figures resulting
from the various awards or orders of the Board made
or to be made affecting the said Fund;

“And whereas on that motion the question has
arisen as to whether in the final award and disposition
of the said matter effect should be given to the direc-
tions and provisions mentioned and contained in the
second and third paragraphs of the said award of the
6th day of March, 1896, and in the second, third, fourth
and fifth paragraphs of the said award of the 21st day
of October, 1899, as being within the jurisdiction and
authority of the arbitrators under the submission of
the 10th day of April, 1893;

“And whereas the parties have been heard in
respect to the said question;

“Now, therefore, we, the said John Alexander Boyd,
George Wheelock Burbidge and Francois Langelier,
the said arbitrators, exercising our authority to make
a separate award at this time respecting the said
matter, and proceeding upon our view of a disputed
question of law, do answer the said question in the

124
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negative, and do award, order and adjudge in and upon
the premises that the directions and provisions men-
tioned and contained in the second and third para-
graphs of the said award of the 6th day of March, 1896,
and in the second, third, fourth and fifth paragraphs
of the said award of the 21st day of October, 1899,
were in excess of the authority and jurisdiction of this
Board under the said submission of the 10th day of
April, 1893, and that no effect should be given to such
directions and provisions in the final award and
declaration of the Board as to the amount for which
the Province of Ontario is liable to the Common School
Fund.

“The Honourable Sir Francois Langelier dissents
from the present award on the grounds that the Board
of Arbitrators had jurisdiction to deal with claims
heretofore allowed in the awards of the 6th day of
March, 1896, and the 21st day of October, 1899, and is
of opinion that the said awards should not be dis-
turbed.”

- Paragraphs 2 and 3 of the award of the sixth of

March, 1896, which the arbitrators held in their final

award to be in excess of their jurisdiction are as fol-
lows:

“Now, therefore, we the said arbitrators, exercising
our authority to make a further award at this time
respecting the same do award and adjudge in and upon
the premises as follows, that is to say:

“2. That in computing the amount of principal
money of the Common School Fund, for which the
Province of Ontario is liable, the following sums shall
be deemed to be and shall be treated in all respects as
moneys received by the provinee from or on account
of the common school lands set apart in aid of the
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common schools of the late Province of Canada, that is 1_93_?

to say: PROVINCE OF
“(g) Any sum of money due for principal or inter- 7%

est from any purchaser of said common school lands, P%’;ﬂgfofm
remitted by the Province of Ontario to the purchaser, —
unless it be shewn by the province that such remission

was made in a fair and prudent administration of the

common school lands and fund; and

“(b) Any sum of money due for principal -or inter-
est from any purchaser of said common school lands
at the time when letters patent for such lands were
issued to him by the Province of Ontario, and not col-
lected by the province, unless it be shewn by the pro-
vince that there was good cause for not collecting the
same.

“3. That where in a fair and prudent administration
of the common school lands any sale of such lands has
been cancelled by the Province of Ontario, and the
same re-sold at a price less than that first obtained,
the province shall not be liable for the loss resulting
therefrom.”

And the award No. 4 dated the 21st day of Octo-
ber, 1899, of which paragraphs 2, 3, 4 and 5 were also
held to be beyond the jurisdiction of the Board con-
tained the following recitals and determinations:

“Whereas we did, among other things (Sir John
Alexander Boyd dissenting, from so much of the
award as made the Province of Ontario liable for any
sums of money remitted to or not collected from the
purchaser of any common school lands and for interest
on any sums s0 remitted or not collected) award and
adjudge in and upon the premises as follows, that is
to say:

‘That in computing the amount of principal money
of the Common School Fund for which the Province of



170 SUPREME COURT OF CANADA. [VOL. XLII

190 Ontario is liable, the following sums shall be deemed
PR%VSJIE“;;C oF to be and shall be treated in all respects as moneys
o. received by the provmce from or on account of the

P‘};’;ﬁ‘;ﬁo_"" common school lands set apart in aid of the common
schools of the late Province of Canada, that is to say:

‘(¢) Any sum of money due for principal or in-
terest from any purchaser of said common school
lands, remitted by the Province of Ontario to the pur-
chaser, unless it be shewn by the province that such
remission was made in a fair and prudent administra-
tion of the Common School Lands and Fund;

‘(b) Any sum of money due for principal or inter-
est from any purchaser of said common school lands,
at the time when letters patent for such lands were
issued to him by the Province of Ontario, and not col-
lected by the province unless it be shewn by the pro-
vince that there was good cause for not collecting the
same.

" ‘That where in a fair and prudent administration
of the common school lands any sale of such lands has
been_cancelled by the Province of Ontario, and the
same re-sold at a price less than that first obtained, the
province shall not be liable for the loss resultlng there
from.’ .

“And whereas it is claimed on behalf of the Pro-
vinee of Ontario that the Common School Fund should
be debited and the Province of Ontario credited with
certain refunds of money collected, or received on de-
posit, on account of certain common school lands and
credited to the said fund, amounting in all to the sum
of $11,558.24. ,

“And whereas the parties have proceeded further
with the said claims made by the Provinces of Quebec
and Ontaijio, and have filed statements shewing the
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particulars thereof, and have submitted evidence in EE’
respect thereto, and in respect of the value of the Pmagg:;cw
school lands which had not at the date of the said o.
.. PROVINCE OF
agreement of submission been sold; ONTARIO.
“And whereas we have heard the parties and con- —
sidered the evidence;
“Now, therefore, we the said Louis Napoleon Cas-
ault, and George Wheelock Burbidge, two of the said
arbitrators exercising the authority given to make an
award at this time, and deciding, mot according to
strict rules of law, but upon equitable principles (the
said John Alexander Boyd dissenting as hereinafter
mentioned) do award, order and adjudge in the pre-
mises as follows, that is to say:
“1. That subject to any revision and correction of
the amount of the item in each case (which shall be
ascertained by accountants to be appointed by the
arbitrators, in case the parties themselves do not other-
wise agree) that may appear necessary and proper: in
the further taking of the accounts, that the Province
of Ontario shall be debited with the sum of $9,468.59
hereinbefore mentioned(l); for moneys collected on
account of the common school lands and not credited
to the Common School Fund in the accounts as ren-
dered. This amount being the difference in sums
omitted to be credited to that fund, and sums wrongly
credited thereto, the several items as they appear in
the statement prepared by Mr. Hyde and laid before
us are (subject to such revision and correction)
allowed as claimed by Quebec.
“2. That subject to such revision and correction as.
aforesaid the Province of Ontario shall be debited and
the Common School Fund credited with the several

(1) See p. 163, ante.
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items and amounts shewn in the said statement pre-
pared by Mr. Hyde, that go to make up the amount of
$260,445.19 hereinbefore mentioned (1), and for which
the Province of Quebec claims that the Province of
Ontario is liable, with the exception of an item of
$359.81 which appears at page 54 of the said statement
in connection with sale numbered 9762.

“3. That subject to such revision and correction as
aforesaid the Province of Ontario shall be debited and
the Common School Fund credited with the several
items and amounts shewn in the said statement pre-
pared by Mr. Hyde that go to make up the sum of
$2,975.99 hereinbefore mentioned(1), and for ‘which
the Province of Quebec claims that the Province of
‘Ontario is liable.

“4. That subject to such revision and correction as
aforesaid the Province of Ontario shall be debited and
the Common School Fund credited with the several
items and amounts shewn in the said statement pre-
pared by Mr. Hyde that go to make up the sum of
$7,270.62 hereinbefore mentioned (1), and for which
the Province of Quebec claims that the Province of
Ontario is liable.
© “5. In respect to the amount of $20,662.58 herein-
before mentidned(2), and for which the Province of
Quebec claims that the Province of Ontario is liable
in respect of the cancellations of certain sales of land
and the re-sale thereof at reduced rates, that the Pro-
vince of Ontario, subject to such revision and correc-
tion as aforesaid, be debited and the Common School
Fund credited with the following items and amounts:

“Here follows the items amounting to $6,230.35.”

{1) See p. 163, ante. (2) See p. 164, ante.
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Lafleur K.C. and Aimé Geoffrion K.C. for the ap- 1909
pellant. The arbitrators had jurisdiction to deter- PR%VJEN;:COF
mine the liability of Ontario to account for amounts .

remitted to purchasers of school lands. Consideration P%);;ﬁfo‘m
of the judgment of the Privy Council in Attorney- —
General for Ontario v. Attorney-General for Quebec
(1), shews that this matter is very different from the
one in question in that case and does not fall within
the principle of the decision.

If the arbitrators had jurisdiction Ontario, of
course, is liable. In re Bourne(2).

In any case, as no objection to the jurisdiction of
the Board was taken until long after the awards were
made, and as they were acquiesced in and acted upon

by Ontario, the objection cannot prevail now.

Sir Zmilius Irving K.C. and Shepley K.C. for the
respondent. Under ‘the submission Ontario can be
made liable for moneys actually received and for
those alone.

The case of Attorney-General for Ontario v. Attor-
ney-General for Quebec(l), concludes the matter
against the appellants.

Hogg K.C. for the Dominion of Canada did not
wish to be heard.

THE CHIEF JUSTICE (dissenting) agreed with Duff
J.

Davies J—The substantial questions raised in this
appeal are whether or not the arbitrators appointed
under certain identic statutes of Canada, Ontario and

(1) [1903] A.C. 39. (2) 22 Times L.R. 417.
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Quebec, for the ascertainment and determination of the
amount of the principal of the Common School Fund
of the late Province of Canada had jurisdiction to
entertain and decide upon the claim of Quebec against
Ontario with respect to portions of the price for which
certain of the common school lands had been sold
and which Quebec alleged Ontario had improperly
remitted to the purchasers of those lands; and
secondly, assuming the submission under which the
arbitrators acted was not wide enough to confer such
jurisdiction upon them, whether or not the arbitrators
in making their final award were concluded and
estopped by their previous interim award upon the
said claim and unable to rectify their error in assum-
ing such jurisdiction. )

The first question depends upon the proper con-
struction of the agreement or submission defining the
scope and extent of the arbitrator’s jurisdiction made
between the three Governments of the Dominion, and
of the Provinces of Ontario and Quebec.

That agreement of submission was entered into on
the 10th April, 1893, pursuant to the terms of identic
legislation passed by the Parliament of Canada and
by the legislatures of the two Provinces of Quebec and
Ontario.

The powers of the arbitrators are therefore statu-
tory and it is important to bear this in mind in
view of one of the arguments pressed by the Province
of Quebec in support of its appeal as to the arbi-
trators being concluded by a previous award they had
made whether strictly within the terms of the sub-
mission or not to which I will refer later on.

The terms of the deed of submission of the 10th
April, 1893, so far as they relate to the questlons arls-
ing on this appeal, are as follows:
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3. It is further agreed that the following matters shall be referred 1909
to the said arbitrators for their determination and award in accord-

N’
. ProOVINCE OF
ance with the provisions of the said statutes, namely:

QUEBEC
(k) The ascertainment and determination of the amount of the v.
principal of the Common School Fund, the rate of interest which PBoolzi:ngOF
should be allowed on such fund, and the method of computing such _
interest. Dayvies J.

(¢) In the ascertainment of the amount of the principal of the
said Common School Fund, the arbitrators are to take into considera-
tion not only the sum now held by the Government of the Dominion
of Canada, but also the amount for which Ontario is liable, and also
the value of the common school lands which have mnot yet been
sold.

The question as to the true meaning and construec-
tion of the terms of this submission came before this
court in the year 1901 on an appeal from an award
made by a majority of the arbitrators holding that
they had no jurisdiction to entertain a claim of the
Province of Quebec . that the Province of Ontario
should be debited with such part of the uncollécted
balances of the sale price of the common school lands
theretofore sold as the arbitrators should determine
was under the circumstances right, fair and just.

I was a member of this court at that time and con-
curred in the judgment delivered by Chief Justice
Strong, (1), at page 529, holding that the arbitrators
had jurisdiction to entertain such claim. The Chief
Justice speaking for the majority of the court said:

The clear and distinet words of the reference which require the
arbitrators “to take into consideration the amount for which Ontario
is liable” seems to us to make it impossible that a claim that
Ontario is liable for uncollected balances of purchase moneys as

well as for the wilful default and neglect of its officers can possibly
be outside the terms of the reference.

On appeal to the Judicial Committee of the Privy
Council, this judgment was reversed and the award of

P

~ (1) 31 Can. 8.CR. 5186.



176

1909

SUPREME COURT OF CANADA. [VOL. XLIIL

the majority of the arbitrators declining jurisdiction

——
Provinee or affirmed.

QUEBEC
.

PROVINCE OF

ONTARIO.

Davies J.

The reasons of their lordships for reversing and
for holding that the Board of Arbitrators had not
jurisdiction to entertain Quebec’s claim for any por-
tion whatever of the uncollected balances of purchase
money were delivered by Lord Robertson,(1). They
seem to me conclusive against the present appeal in
so far as it asserts jurisdictton in the Board of ‘Arbi-
trators to entertain a claim of Quebec to charge On-
tario with remissions to the purchasers of the pur-
chase price of the common school lands sold to them
whether made in the course of wise and prudent ad-
ministration or otherwise.

Lord Robertson in delivering the reasons of the
Judicial Committee says:

In ascertaining the true nature of the claim of Quebec, it is
necessary to observe that the claim relates to the uncollected prices
of lands sold by Ontario and to nothing else. The case, be it under-
stood, is that of lands sold but no title to which has yet been granted.
The gravamen is that those sales ought to have been completed
and the prices ought to have been collected long ago, and that those
prices have not been collected. Apart from this, Quebec has no case
and does not profess to have one. The respondent endeavoured to
make out that he was not necessarily committed to the very strong
statements made in the claim of wilful violation of duty. Now,
while it may not be of the essence of the claim to advance, as the
respondent has done, the theory that those moneys have not been
collected because it is the settled purpose of Ontario to keep them
in the province, the facts set out in the claim amount to a case of
wilful negleet and default and to nothing else, and the remedy
sought is that those moneys which are not in the hands of the de-
faulter shall be treated as if they were and shall be debited against
him. This is the gist of the claim—a claim against a trustee who,
whether from intention or from negligence, leaves moneys uncollected
which he ought to have in his hands. The remedy claimed by Quebec
is that Ontario shall be debited with a specific sum, to wit, $485,-
801.65, interest to run on it from a stated date. This is an appropri-
ate remedy for breach of trust, but it can be justified on no other
ground.

(1) [1903] A.C. 39, at p. 41.
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Now the question is whether such a claim falls within heads (k) 1909

and (i) of the submission. “The Common School Fund” the prin-P TE or
cipal of which is to be “ascertained and determined” according to R%‘SE:EG
the conception of the statutes which relate to it, consists of moneys o,

in the hands of Government. Now, the substance of the claim of PrOVINCE OF
Quebec is that the Ontario Government is to be debited with what ONTARIO.
in fact is not in their hands, and is alleged to be uncollected owing Davies J.
to the fault of that Government. Their lordships are unable to

hold that a claim of this nature is to be found within the language

of arts. (k) and (i) of the submission when there is no recital or
suggestion of it in the rest of the submission. The question is not

whether the claim is suitable for arbitration, but whether it has

been submitted by this instrument. As their lordships read the

claim, it is a claim founded on wilful neglect and default and of the

nature of damages, and is heterogeneous to the questions which are

clearly included in the submission. The specified matters which the
arbitrators are to take into consideration do not include the present

claim, and the fact that they are mentioned makes it impossible

to suppose that the parties would have omitted to mention the matter

now in question, if it had been within the scope of the reference.

I agree with the majority of the Board of Arbitra-
tors that this reasoning is entirely applicable to the
claims for remissions allowed in the awards of 1896
and 1899, now under review in this appeal and that
the Judicial Committee’s declaration of the law as to
the scope of that submission is conclusive and binding
upon us. On the question of the construction of the
submission and the jurisdiction of the arbitrators I
am quite unable to distinguish between a claim by
Quebec to charge Ontario for a loss of the Common
School Funds arising out of the improper refusal or
wilful neglect of the Ontario Government to collect
the purchase price of the school lands sold by them
and a similar claim for a loss arising out of the im-
proper and unjust abatement or remission to the pur-
chasers of part of their contract price of purchase.
In each case alike the moneys have not been received
by the Province and each alike comes within the words
of Lord Robertson
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a claim founded on wilful neglect and default, and of the nature of
damages and is heterogeneous to the questions which are clearly
included in the submission.

Holding, therefore, as I do that the decision of the
Judicial Committee above referred to covers the ques- -
tion of the arbitrators’ jurisdiction over improper and
unjust remissions of the purchase money for which
the lands were sold as well as for wilful neglect and
default in not collecting such purchase moneys, I
would be prepared to dismiss this appeal.

There remains, however, for consideration the
second question raised by the Province of Quebec,
namely, that the Board of Arbitrators were incom-
petent to decline jurisdiction in making their final
award with respect to the sums remitted to the paten-
tees (after the grants of their patents) out of the
purchase moneys of such lands because they had al-
ready decided that Ontario was chargeable with such
remissions up to an ascertained amount specified in
a previous interim award made by a majority of them
and the question was res judicata.

I confess myself entirely unable to appreciate this
argument. Once it is conceded that the powers of
the arbitrators were statutory, it seems to me to fol-
low as a necessary consequence that anything they
did beyond what they were authorized to do could not
be binding upon the parties to the statutory submis-
sion or have any possible effect. If there was no juris-
diction in the Board of Arbitrators to consider and
determine the question of Ontario’s liability for re-
mission of the purchase price of the lands, how can it
possibly be maintained that an award made on the
false assumption of such jurisdiction can be binding
on the arbitrators or on any or on either of the Pro-

* vinces parties to the submission?
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When, -as in the case now before us, the Board was 132%
invited by the Province of Quebec to make a final Province or
award and to carry into that final award the interim QUE,fEC
award it had already made with regard to these re- PFvINOE oF
missions of the purchase prices at which the lands had
been sold it surely was open to them to decline doing
80 when they found that the highest judicial court of
the Colonial Empire had determined that the scope of
the statutory submission made by the Dominion and
the two Provinces was not broad enough to enable
them to deal at all with these questions of remis-
sions. It is true that in its answer to Quebec’s state-
ment of claim charging Ontario with these remissions,
Ontario had not raised any objection to the Board’s
jurisdiction over the claim although Chancellor Boyd,
one of the arbitrators, dissented from the award on
that ground.

But the absence of protest by Ontario against
the Board assuming jurisdiction could not alter or
enlarge the scope of the submission nor operate to estop
the Province from disputing the jurisdiction of the
arbitrators when it was found afterwards that the
scope of the submission has been misunderstood. When
Quebec moved the arbitrators in terms of the motion
set out at page 34 of the case and practically asked
them to assemble in a final award the results of their
‘interim awards upon the subject of the Common
School Fund including the awards Nos. 2 and 4 hold-
ing Ontario liable for purchase moneys of such lands
improperly forgiven or remitted to the patentees it
was clearly in my opinion open to Ontario to protest
against the Board of Arbitrators doing so on the
ground of want of jurisdiction. It does seem to me
reasonably clear that if the submission did not author-
ize the arbitrators to deal with these remissions their

Davies J.
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attempts to do so in their interim awards Nos. 2 and

Provivoe or 4 Were nullities as being beyond their statutory

QUEBEC
.

PROVINCE oF

ONTARIO.

* Davies J.

powers, and that any further attempt to give vitality
to their interim awards would necessarily be wulirae
vires. The jurisdiction of this court to hear an appeal
from the award of the arbitrators is dependent upon
the fact that the arbitrators should certify that in
making the award they proceeded upon their view
of a disputed question of law. In the present appeal
the arbitrators did so certify upon the face of the
award and our jurisdiction therefore to hear the ap-
peal cannot be questioned.

It may be true also that Ontario did not until long
after the rejected interim awards were made protest
againgst the jurisdiction of the arbitrators to entertain
the claim, and that after making award No. 4 the arbi-
trators declined on application made to them to cer-
tify that in making that interim award they had pro- -
ceeded upon their view of a disputed question of law,
and so an appeal against it to this court was defeated.
But I am not able to see what these facts combined
have to do with this question now before us. None of
them nor all of them combined could operate either to
extend the scope of the statutory submission or create
a power in the arbitrators which it did not confer.
The Board of Arbitrators now called upon by Quebec
to make their final award and incorporate in it the-
interim awards they had previously made refuse in the
light of the fuller knowledge they had gained of their
jurisdictional powers to repeat the mistakes they had
previously made. They formally decline to exercise
a jurisdiction which they now learn they never pos-
sessed and never should have attempted to exercise °
and substantially award, order and adjudge that their
awards Nos. 2 and 4 so far as they relate to this claim
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for remissions were made in excess of their authority 132?
and jurisdiction under the submission of the 10th Pkagg;fcon‘
April, 1893. In doing so I think they acted properly v.
and are not estopped by their previous action. There FXvinos oF
is no principle upon which a Board of Arbitrators or a

court acting under statutory authority can be called
upon, by reason of some supposed estoppel, to assert
a jurisdiction which it does not possess, merely be-
cause the tribunal, in a previous and interlocutory
stage, had deemed itself jurisdictionally seized of the
subject matter. The rule is that absence of jurisdic-
tion must invalidate any proceedings, at any stage,
and the arbitrators, being asked in their final award
to bring in and include a liability over which they had,
at a previous interlocutory stage, erroneously deemed
themselves to have jurisdiction, were not only justi-
fied in correcting the previous error, but were in my
judgment bound to do so.

Davies J.

. Then with respect to the argument pressed upon us
so energetically by Mr. Geoffrion arising out of the
passing by Ontario of the Act 35 Vict. ch. 22, which
professed to authorize in certain cases a reduction or
an abatement in the prices of common school lands
without affecting the share or interest of the Province
of Quebec, I confess I find it difficult to understand
the principle upon which the Act can be relied on as
conferring any additional jurisdiction on the Board
of Arbitrators. I gather from the reasons of Chan-
cellor Boyd and Mr. Justice Burbidge for the award
made by them and now under appeal, that it was com-
mon ground for both parties when awards Nos. 2 and
4 were made that this statute had never been acted
upon and that the remissions and reductions in price
of which Quebec complained were not authorized by it.

13
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But even if I was to go so far as to assume, contrary

Provinoe or t0 the conclusion I have reached, that this statute and

QUEBEC
.

PROVINCE OF

ONTARIO.

Davies J.

its amendments of 1877 could be invoked as applicable
to the actual remissions made, it is difficult to see how
that would assist the argument that the Board had
jurisdiction over the claims in question. The moneys
claimed were not in fact received by Ontario whether
the failure to receive them is referable to the Act in
question or not; and whether such failure is attempted
to be justified by Ontario under that Act or otherwise,
the foundation of the claim of Quebec is not altered.
It is a claim as put by Mr. Shepley based upon neglect
or default with or without the sanction of the ex parte
legislation of Ontario and so stamps itself as “hetero-
geneous” to the questions included in the submission
of 10th April, 1893, made by the Dominion and by the
two Provinces of Ontario and Quebec to the Board
of Arbitrators.

IpINGTON J.—The submission now in question re-
ceived the interpretation in the case of Attorney-Gen-
eral for Ontario V. Attorney-General for Quebec(1),
which binds us.

It was held there that it did not authorize the arbi-
trators to adjudicate upon the liahility of the respond-
ent herein to account for moneys that might but for
its wilful neglect or default have been collected.

The words “but also the amount for which Ontario
is liable” which are used in the submission and pressed
herein on our attention were under consideration in
that case. Though they are possibly, if unlimited in
any way, of wide enough import to have included the
uncollected moneys then in question and also to in-

(1) [1903] A.C. 39.
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clude those now in question, yet the court held they 13?3
did not when limited as the court found cover the case Provixce or

of moneys uncollected yet collectable. QU:;EBEG

It is easy to distinguish the facts of that case from P‘};’ﬁiﬁ’fof’l’

those of this case but impossible to distinguish the p,.- gton J.
interpretation adopted from that which must govern —
us herein. It is not an argument founded on reason

to say that because the court properly and with due

regard to accuracy limited its decision to the actual

facts before it we must infer it intended to hold that

the interpretation adopted and applied should be

limited in its operation only to identical facts.

The court was careful not to embarrass by includ-
ing other possible cases not before it.

For that obvious reason as well as the observation
of a safe rule of judicial expression not to presume
or seem to decide anything but the case in hand or
needlessly extend by anticipation the principles neces-
sary for its decision the court left it open to appellants
ably to argue in many ways here that the other cases
thus distinguishable in fact and circumstances are not
to be governed by that case.

‘When however we look at the judgment in that case
to find why the comprehensive words of reference are
not to extend so far as they at first blush seem to imply
we observe that the entire legal history of the trust
is outlined in the judgment; that by the award of the
3rd September, 1870, it was laid down that the moneys
received by Ontario since the 30th June, 1867, from
the common school lands should be paid to the Domin-
ion subject to certain deductions; that a new set of
questions having arisen this submission now in ques-
tion was made, and thereupon there had been raised a
question of the jurisdiction of the arbitrators to ad-

1334
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judicate in respect of a claim of the now appellants

ProvINcE oF that from the long delay of a quarter of a century to

QUEBEC

V.

PROVINCE OF

get in from sales of said land the uncollected balances

Ontarro, Of principal and interest they

Idington.J. ought to be and be deemed held and treated in all respects as

moneys received by Ontario from or on account of the common school
lands and as part of the Common School Fund or moneys in the
hands of Ontario.

It was held by the arbitrators that they had not juris-
diction but upon appeal to this court such decision

.‘was reversed and hence the appeal cited above.

. It was thereupon decided that such a claim put in
the mildest form it was possible in law to state it was
but

a claim against a trustee who, whether from intention or from negli-
gence leaves moneys uncollected which he ought to have in his hands,
* * * and the remedy sought was an appropriate remedy for a
breach of trust.

And it was held accordingly that such an issue was
beyond the language of the submission or suggestion
of it in the rest of the submission.

How can the refusal to collect now in question be
held to be different in quality from the wilful neglect
there? Both are covered by the express words above
quoted of “intention or from negligence.”

The intention is made clear in regard to the re-
missions now in question. The twenty-five years of
failure there in question was almost as expressive of
intention as of neglect. But the questions of intention
as well as of neglect are classed as of the same kind as
a legal basis for complaint or reason for remedy and
held beyond the submission.

I cannot understand, notwithstanding the argu-
ment so lucidly and so well put, how the moneys now
in question can be held any more than those there in
quesfion to be deemed as money received.
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The legal wrong done if any is of the same char- 1909

acter. The appropriate legal remedy sought here is PRovINGE o
absolutely the same, QUE.B e

Can it make any difference what the reason or Pfg’;ﬁg‘ﬁo_‘m
motive leading to the intention was? If the remedy
is not to be found in the one case in the exercise of
the powers conferred I fail to see how it can be found
in the other by looking at the motive which formed
the foundation for the act complained of. )

It is said there was a statute passed by the Ontario
Legislature which expressed what was to be done but
as the statute never was observed and never formed
part of the constituting instruments establishing the
trust I fail to see how it can in any case be relied upon
by the appellant.

Much less can we find in its non-observance reason
for holding that its existence can constitute in law
the remission of moneys, within or without its pro-
vigions as a receipt of said moneys. .

The failure to receive remains but an intention or
neglect such as passed upon in the case I have cited.

Nor can I see how the granting of titles to the pur-
chasers thus relieved from payment can convert the
legal wrong as regards the appellant, if any, into any-
thing but wilful default.

As regards the theory strongly urged of “construec-
tive receipt” as the embodiment of results following
Ontario legislation it seems but a twin brother to the
conception put forward in the former case that the
moneys should be “deemed * * * as moneys re-
ceived by Ontario.” Neither seems more than an in-
genious hypothesis. I cannot find the one more work-
able than the other.

I am not passing upon this whole matter any opin-
ion of whether or not a legal wrong in truth exists.

Idington J.
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1909 It may or may not have been. We have nothing
—
Province of for that but a tribunal unauthorized to pass upon
QU:;]_BEO it. If there was no power in the tribunal that passed
Plg’;ﬂg?o_“ upon it to do so its findings in that regard must be
— _ treated as null.

Idington J. , .

— And if through oversight they did pass upon it
I fail to see how or why they cannot so declare and
refrain from giving any countenance to its validity.

Nay more, on the face of each award there appears
clearly set forth the ground (now found prohibited as
ill-founded ground), upon which they proceeded.

I might add that of any or of the whole of the
means suggested (outside of the actual receipt of the
money) to rectify the matter each ends when analyzed
in a reconstitution of the trust the Dominion has to
execute.

‘We are asked in substance to find that the Domin-
ion remain not as the trust declared the trustee of the
fund to pay out its whole income in certain defined
proportions but ‘become as to a part a trustee for
Quebec only. ~

This equalizing method was to my mind much more
clearly beyond the range of the submission than any-
thing I have already dealt with.

I think the appeal must be dismissed.

Durr J. (dissenting).—I think the appeal should
be allowed. Upon the point of law raised by Ontario
the Board was it seems to me concluded by its previous -
deliverances, The claim of Quebec was that Ontario
be charged with the sums remitted to patentees (after
the grant of their patents) out of the purchase money
of patented lands as well as with the unpaid balances
of purchase money due in respect of such lands. The
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Board had already decided that Ontario was charge-. 1322 ‘
able in respect of these moneys. These adjudications Province or
had been embodied in two formal instruments in which QUfEC
the arbitrators declare they “award and adjudge” P%’;ﬂgfofm
upon the points in issue. Assuming these documents _—-

to be “awards” within section 5 of the identic statutes Dt -
under which the submission took place the argument
in favour of the view that they were binding on On-
tario seems difficult to answer. The statutes authorize
the submission of certain questions to the Board;
empower the Board to make awards from time to time;
provide that where the Board decides upon a disputed
question of law the question shall be stated on the
face of the award; and that an appeal shall lie from
the decision of the Board upon any such question to
the Supreme Court of Canada and thence to the Privy
Council. The statutes further declare, subject to any
such appeal, that “the award of the arbitrators in
writing” shall be binding on the parties to the sub-
mission.

Now it has not been doubted that a question touch-
ing the scope of the submission would be a question of
law which if disputed the arbitrators should state in
their award and in respect of which the appropriate
mode of questioning their decision would be by the
appeal provided by the statutes. The language used
is quite broad enough to embrace such a question; and
in Attorney-General for Ontario v. Attorney-Qeneral
for Quebec(1), the question of the competence of the
arbitrators to entertain the claim of Quebec was
treated as, and indeed expressly declared, at page 42,
to be a question of law within these provisions. See-
tion 8, moreover, seems to make any award under the

(1) [1903] A.C. 39.
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statute binding on the parties notwithstanding it

' ProviNGE oF should involve the determination of some question of

QUEBEC

V.

PROVINCE OF
ONTARIO.

Duff J.

law which not having been disputed or stated on the
face of the award could not be raised by way of appeal
under the statute.

There is nothing startling in the view that this
section extends to questions relating to the scope of
the submission, when one considers the character of
the tribunal and the fact that where there is a dispute
upon a question of law the arbitrators are peremp-
torily required to state it—and that in such cases an
appeal is given as of right. When the Governments
concerned ‘agreed to constitute a tribunal empowered
to dispose finally of the questions arising on the settle-
ment of the accounts in question, it is not, I think, to
be supposed that the final award of this tribunal (to
be composed as the statute provided, exclusively of
judges, one of whom should be nominated by each of
the Provinces, and one by the Dominion and each of
whom should be approved by all the Governments)
was to be open to dispute by any one of the parties on
the ground that some matter had been taken into con-

‘sideration by the tribunal which was outside of the

scope of the submission (unless indeed the question
raised by the objection should be stated in the award
in the manner provided for by the enactments). On the

_contrary it would seem that one might confidently

assume all parties to have intended that any such ob-
jection (escaping both the vigilance of counsel and the
attention of the tribumnal) should be finally set at
rest by the award of the tribunal. Consider the effect
of the opposite view. Let us suppose the very objec-
tion which was the subject of the adjudication in ques-
tion on this appeal to be taken by Ontario for the first
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time after the final (i.e. the last) award of the arbitra- 1909
tors; that in other words, Ontario should then for PR%‘QSECOF

the first time dispute the validity of the award on the Provrcs on
ground that the claims to which the objection iS Oxrtariwo.
directed were outside the scope of the submission. p 7
There would be no court to which such a controversy —
as between Ontario and Quebec could be submitted
without the consent of both parties. It could only be
determined, therefore, by a submission to another arbi-
tral tribunal or with the consent of all parties to one
of the courts of the country. Is it really conceivable
- that the parties could have intended that such a second
submission should in any circumstances be necessary?
It seems to me that to state the question is to answer
it. Tinality upon all questions as to the scope of the
submission was just as important as finality upon
other questions of law and upon questions of fact.
The importance of the questions involved, and the com-
position of the tribunal, were such as to make it in the
last degree improbable that any serious obJectlon to
any claim as being outside the submission would be
overlooked. It must be essential to finality that any
such objection if overlooked should be set at rest by
the adjudication of the arbitrators upon the claim;
and we should not, I think, be justified in so limiting
the language of section 8 as to give to that section a
construction which would have the effect of frustrat-
ing the common purpose which all the legislatures
plainly had in view in agreeing to the constitution of
-the Board. )

I do not understand Sir John Boyd to have raised,
by his dissent, the question of the competency of the
Board, under the submission, to pass upon the point on
which his dissent was based. The awards, moreover,
have not been attacked in the only way in which, if I
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1909 am right in the views above expressed, they could be

ProvINGE OF attacked, namely by appeal under section 6 of the con-
QUEBEQC .
. stituent statutes. :
Frovnor ™" Nor (with great respect to the learned Chancellor
DR of Ontario) do I think there is any room for the im-
——  plication he finds in the legislation to the effect that
until the last award should be made, the “interim
awards” so called should be open to review. The en-
actment seems explicit. The Board is empowered to
make “awards” from time to time; and “the award in
writing” of the arbitrators, it is declared, is to be bind-
ing on the parties. Morover if on this ground open to
review on a question of law any such adjudication
must (pending the final settlement of the precise sum
payable by Ontario) be open on any question of fact;
and having regard to the character of the inquiry, it is
difficult to suppose that the legislatures could have
intended that.

I think also that the instruments in which the
adjudication upon the point under consideration is
embodied are “awards” within the meaning of the
statute.

It was argued by Sir Zmilius Irving that being in
their nature interlocutory deliverances having only
a temporary operation they lack the essential features
of awards. I do not think that is the character of
them. The Board does not in these documents pro-
fess to be regulating the proceedings or making pro-
visional rulings upon the subject of the dispute: it,
(as already mentioned) deals with the rights of the
parties and in respec{: of their rights “awards and
adjudges” languages which does not seem consonant
with the intention that those pronouncements should
have only a provisional effect. The circumstance
alone that the instruments in question did not deter-
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mine the precise sum which should be chargeable 1999
against Ontario in respect of the heads of controversy PB%‘%ECOF
under which that Province was held to be liable does Pgovxﬁfcm or
not I think effect the finality of the adjudications upon oxrarro.
the points dealt with; Re Herbert Reeves & Co.(1),at =5
pages 32-33; Ex parte Moore(2), at pages 633-84; —
the precise sum had in fact been determined pursuant

to the directions contained in the awards long before

the question of competency was raised.

If I am right in the view I have expressed that the
statutes empowered the Board to decide finally and
conclusively from time to time upon such controver-
sies as those dealt with in the instruments in question
then on this branch of the case the only remaining
point upon which controversy could arise would be
whether the Board has in these instruments mani-
fested an intention of so deciding. That, as I have
already said, seems to me very plain on the face of the
instruments. !

ANGLIN J.—Two distinct questions are presented
by this appeal—one a question of the jurisdiction of
the Board of Arbitrators; the other a question of res
judicata, or estoppel. ’

By an award, dated the 6th March, 1896, (known
as No. 2) the arbitrators determined (Boyd C., dis-
senﬁng) that the following should be deemed moneys
received by Ontario, viz.: (¢) moneys remitted to pur-
chasers of school lands, except in so far as Ontario
should shew that the remissions were made in fair and
prudent administration; (b) purchase moneys not col-
lected by Ontario for lands for which patents have
issued, unless Ontario should shew good cause for such
non-collection. This adjudication was made upon a

(1) [1902] 1 Ch. 29. (2) 14 Q.B.D. 627.
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claim submitted by Quebec, and entertained by the
arbitrators without any exception to their jurisdiction
being taken by Ontario. The representatives of On-
tario accepted the award and proceeded with the trial
of the issue thereby defined, adducing evidence by
which they sought to justify the reductions in and
non-collection of purchase moneys. A further award,
dated 21st chober, 1899 (known as No. 4) determin-
ed the amounts with which Ontario should be charged

* in respect of the liability declared by the earlier award,

subject only to a revision of the figures which were
declared to ‘be complete on the 21st of August, 1901.

Meantime Ontario had sought to appeal from both
these awards. Neither award contained a declaration
by the arbitrators that they had proceeded on their
view of a disputed question of law. Upon this ground
a motion by Quebec to quash the appeal prevailed. (1).

In 1899, Quebec brought before the arbitrators a
supplemental claim that Ontario should be held liable
to pay, as part of the Common School Fund, purchase
moneys of school lands yet unpatented, but which
Ontario had allowed to stand uncollected for upwards

-of 25 years. By her plea to this claim Ontario con-

tested the jurisdiction of the Board to entertain it.
The decision of a majority of the arbitrators that they
had not such jurisdiction, set aside by the Supreme
Court(2), was restored by the Judicial Committee(3).

In December, 1907, Quebec moved thé Board for
directions as to the inclusion in its final award of the
amounts found due from Ontario in respect of remis-
sion and non-collections, interest upon the same, etc.
On the return of this motion Ontario raised the ques-
tion whether the awards of the Board as to remissions

(1) 30 Can. S.C.R. 306. (2) 31 Can. S.CR. 516.
T3) [1903]1 A.C. 39.
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and non-collections of purchase money in the case of
patented lands were within its jurisdiction. The arbi-
trators (8ir Francois Langelier, dissenting) held that
in making these awards the Board had exceeded its
jurisdiction by dealing with matters not within the
submission, and that, as to them, in the final award
effect should not be given to the former awards. From
this determination, embodied in an award, dated 6th
January, 1908, in which the arbitrators stated that
they proceeded upon their view of a disputed ques-
tion of law, Quebec has taken the present appeal.

Counsel for Ontario maintain that the matter of
jurisdiction is conclusively determined in her favour
by the decision of the Judicial Committee in the mat-
ter of the “Uncollected Balances” (1). The question in
that case was whether or not the arbitrators had juris-
diction to entertain the claim that Ontario should be
charged with balances of purchase moneys of lands
not yet patented, which she had failed to collect. The
answer to this question depended, in the judgment of
the Privy Council, upon whether or not Quebec’s claim
fell within the terms of the submission. The func-
tion of the arbitrators in regard to the principal of
the Common School Fund was

the ascertainment and defermination of its amount, taking into con-
sideration not only the sum now held by the Government of the
Dominion of Canada, but also the amount for which Ontario is liable.
Lord Robertson answers the contention, that the latter
words confer jurisdiction to entertain the claim for
“uncollected balances,” by pointing out first that the
Common School Fund “consists of moneys in the
hands of Government”—according to article IX. of
the award of 1870, moneys then in the hands of the
Dominjon and moneys theretofore or thereafter re-

(1) [1908] A.C. 39.
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1909 ceived by Ontario as proceeds of the sale of common
PrOVINCE OF gchool lands—and secondly that
QUEBEC
PROVIIIL\;‘GE oF the substance of the claim of Quebec is that the Ontario Goven}-
ONTaRlo. ent is to be debited with what in fact is not in their hands and is
_ alleged to be uncollected owing to the fault of that Government
AnglinJ. =+ * * 4 claim founded on wilful neglect and default and of the

nature of damages * ¥ * heterogeneous to the questions which
are clearly included in the submission.

The Judicial Committee determined that the
words, “the amount for which Ontario is liable,” (hav-
ing regard to the nature of the Common School Fund,
to the matters specified in the submission and to its
recitals and general tenor) extend only to moneys re-
ceived by Ontario from sales of school lands and do
not include moneys uncollected “from intention or
from negligence,” which she ought to have in her
hands—“moneys which are not in the hands of the
defaulter” through her “wilful neglect or default,”
and which it is sought to treat as if they were in her
hands and to debit against her. “This,” say their
lordships,

is an appropriate remedy for breach of trust, but it could be justified
on no other ground.

In effect conceding that, under the decision of the
Privy Council, the submission does not empower the
Board to entertain claims against Ontario in the na-
ture of claims for damages for breach of trust, counsel
for Quebec maintain that the sums representing pur-
chase moneys remitted or not collected in respect of
patented lands should be deemed moneys construc-
tively received by Ontario. In support of this con-
tention they refer to Ontario legislation of 1872(1),
whereby the Lieutenant-Governor in Council was

(1) 85 Viet. ch. 22.
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authorized to reduce the prices of school lands sold 1909
——
prior to the 1st July, 1867, and to abate interest on PR%VINOE oF
'UEBEC
unpaid instalments of purchase money, v,
PROVINCE OF
provided that such reductions and abatements be made only in respect ONTARIO.

of and in proportion to the shares of Ontario and do not in any wise Anglin J
extend to or affect the share or inferest of Quebec in such lands or e
the price thereof.

The statute further provided that a reduction or abate-
ment should be affected by paying the amount thereof
to the person entitled out of the Consolidated Revenue
Fund, on his paying the full amount of the purchase
money and interest, and it enabled the Lieutenant-
Governor by Order in Council to confer on the Com-
missioner of Crown Lands authority to make such re-
ductions or abatements.

The admitted facts are that no reductions or abate-
ments in purchase money or interest were made by
the Lieutenant-Governor in Council; all were in fact
made by the Commissioner of Crown Lands; and there
never was an Order in Council conferring authority
on him pursuant to the statute. The position, having
regard to what was actually done, is the same as if the
statute had contained a provision that it should not
come into force until declared operative by an Order
in Council and such Order in Counecil had not been
passed. Without an Order in Council conferring them
upon him, the Commissioner could not exercise these
statutory powers. Whatever he might do would not
be done under the statute. No payments were ever
made out of The Comsolidated Revenue Fund, and,
where there were reductions or abatements, the full
purchase money and interest was not paid by the set-
tler, but only the reduced amount.

The statute of 1872 was carried into the revisions
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1909 of 1877 and 1887, the provisions as to payment in full

PB%‘EEEEEC oF and repayment out of The Consolidated Revenue Flund

o. being omitted.
P‘Zﬁiiiﬁfo_‘m ‘For Quebec it is contended that, although the

Anglin J. statute was not complied with, the reductions and
—— . abatements made by Ontario should be deemed to have
been made under its authority and that her liability
and accountability should be the same as if the statute
had been strictly carried out. I do not pause to in-
quire whether this position is now taken by Quebec
for the first time, or whether it is or is not consistent
with the allegations in her statement of claim. I
assume that Quebec is within her right in presenting
her present contention.

Ontario has always maintained that the reductions
and abatements were made not as a matter of grace or
favour to her settlers under the statute, but in the
course of fair and prudent administration and for the
advantage and benefit of both cestuis que trustent.

Notwithstanding one or two allusions to it in a
couple of early letters from the Commissioner of
Crown Lands, referred to by Mr. Lafleur, it is clear
that the Act of 1872 was not acted upon, and I am
unable to perceive why its mere presence upon her
statute books should estop Ontario from so asserting.

The arbitrators have not found upon what author-
ity Ontario purported to make reductions and abate-
ments. Sir John Boyd states that the statute was
never acted upon. Mr. Justice Burbidge, who had
formerly said that Ontario should be deemed to have
acted under it, though its terms were not followed,
in his reasons in support of the award now in appeal,
says:

Whatever view one may take of this statute, it is clear of course
that the moneys in question have never been received by Ontario, and
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by the award of 1870 the province is liable to the Common School 1909
Fund for moneys received, and a claim to have the fund angmented PBOV;\:'CJE oF
by moneys not so received is, as their lordships have pointed out, Qugprc
in the case of The Attorney-General for Ontario V. The Attorney- .
General for Quebec(l), a claim in the nature of damages for some PROVINCE OF
neglect or default which, as decided in that case, is heterogeneous to OnTARIO.
the questions included in the submission of the 10th of April, 1892. Anglin J.

_8ir Francois Langelier, the dissenting arbitrator,
in his reasons makes no reference to the Ontario sta-
tute.

While it is, therefore, quite correct to say that
the arbitrators have not in fact determined that the
reductions and abatements were not made, or pro-
fessedly made, by Ontario under the authority of the
legislation of 1872, the admitted fact, that the reduc-
tions and abatements in question were all made by the
Commissioner of Crown Lands without the authority
of an order in council, appears to render that con-
clusion so clearly inevitable that it would seem super-
erogatory to require a formal statement of it by the
arbitrators.

Even if the Commissioner of Crown Lands had as-
sumed to act upon the authority of the statute of
1872, he having in fact acted without its authority and
in a manner quite inconsistent with its provisions, a
case of constructive receipt by Ontario of the amounts
by which the purchase moneys were reduced or interest
thereon was abated, could not, in my judgment, be
made out. Had the order in council necessary to
clothe the Commissioner with the statutory powers
been in fact passed, the situation would have been
very different. All that Quebec would then need to
ask would be that the Cominissioner’s acts should be
ascribed to the exercise of powers which he actually
possessed. She is, however, asking that he should be

(1) [1903] A.C. 39.
14
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deemed to have exercised powers which he did not

Province or possess. This, in my opinion, cannot be done.
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No other ground has been suggested upon which it

Ontaro. could be held that these moneys not actually received
Angling, 0¥ Ontario should be treated as having been construc-

tively received. Unless actual or constructive receipt
of the moneys is established, any claim that Ontario
should account for them as if they had been so re-
ceived must be a claim “founded on wilful neglect or
default and in the nature of damages,”” and as such
not within the scope of the reference. )

I fully realize that in the Privy Council judgment
Lord Robertson defines precisely the immediate sub-
ject of the appeal and carefully points out that the
claim then under consideration was not for moneys
remitted or abated and not for moneys uncollected in
respect of patented lands, but only for uncollected
balances of purchase moneys of “land sold but no title
to which had yet been granted.” I do not read this

* portion of the judgment as meaning that the principles

upon which it proceeds have no application to the case
of reductions and abatements of purchase money of
patented lands, but merely as pointing out that that
particular question was not then presented for adjudi-
cation.

I am of opinion that the majority of the learned
arbitrators were right in concluding that the awards
Nos. 2 and 4 dealt with matters dehors the submission
upon which they were founded.

If Ontario should be held bound by awards of the
arbitrators as to matters not within the terms of the
submission formally approved of by her Government
by order in council, it must. be either because a fur-
ther parol submission binding upon her has been made
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by the acts or conduct of her representatives and E’fj’
what has been thus submitted is now res judicata, or Province or
because she is estopped by her representatives and the me,]_mc
arbitrators having, owing to a misconception of its P%’;’ﬁgfofm
scope, treated the matters now in question as within Anglin J.
the terms of the formal submission. —_—
As against the subject the terms of a written sub-
mission may be enlarged by acts of the parties and an
award upon matters not within them may be sup-
ported by a parol submission so made. The scope of
the submission is deemed to be thus widened although
the extraneous matters have been dealt with only be-
cause, by common mistake of parties and arbitrators,
they were assumed to be within it. Thames Iron Ship-
building Co. v. The Queen(1), cited with approval in
Russell on Awards (10 ed.) p. 54, and in Redman on
Awards (3 ed.) p. 165.
But we are here dealing with a statutory reference
and it is against the Crown that an estoppel is
asserted.
The reference, according to the Acts of Ontario and
Quebec, is of such “questions as the Governments of
the Dominion and of the two provinces shall mutually
agree to submit” ; and, according to the Dominion Act,

of such questions as the Governor-General and the Lieutenant-
Governors of the said provinces shall agree to submit.

The three Acts were intended to be identic and, read
together, they authorize the submission only of such
questions as the several Governments with the con-
currence of their respective heads, the Governor-Gen-
eral and Lieutenant-Governors, shall approve. Action
by a Governor-General and his Government, or by a
Lieutenant-Governor and his Government is invari-

(1) 10 B. & S. 33.
141,
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ably taken by order in council. Its constating Acts,

—
Province -or therefore, restrict the functions of the Board to mat-

QUEBEC
V.

ters the submission of which is sanctioned by orders

PROVINCE OF 1) council, and the Governments themselves could not

., ONTARIO.

Anglin J,

empower their representatives to submit, or the arbi-
trators to entertain, matters the submission of which
had not-been so authorized.

Moreover, apart entirely from the provisions of
these statutes, executive acts in matters of such im-
portance must be authorized by order in council.
Todd’s Parliamentary Government (2 ed.), Vol. II.,
p. 673. In these matters acts of representatives of the
Crown not so authorized—even acts of individual
ministers—will not bind the Government. Reg. v.
Lavery in 1896 (1), at page 322; Reg. v. Waterous
Engine Works Co. in 1893(2), at pages 235-6-7; see,
too, Jacques Cartier Bank v. The Queen (3),at page 92.
It would be exceedingly dangerous if, where a Govern-
ment has taken the precaution to determine and define
by order in council the terms of a reference, matters
not covered by the order in council could be brought
within the jurisdiction of the arbitrators and the scope
of the reference intentionally or unintentionally en-
larged by the acts or conduct of eounsel or solicitors.
Neither counsel nor solicitors representing it could
bind the Government of Ontario by a parol submission
of matters not included in the formal submission rati-
fied by order in council. Their deliberate acts beyond
the tenor of their instruections would have no effect
upon the rights of the Crown. Neither can their mis-
takes or accquiescence estop it, since the Crown may
not be held bound by estoppel or be prejudiced by the

(1) QR. 5 Q.B. 310. (2) QR. 3 Q.B. 222,
(3) 25 Can. S.C.R. 84.
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laches, mistakes, or defaults of its servants or agents. 1909

The failure of its representatives to call in question PR%VINOECOF
. 'UEBE

the jurisdiction of the arbitrators and their subsequent o,

acquiescent attitude towards the awards now said to P‘g’gﬁgfo_‘m

have been made without jurisdiction cannot therefore Anglin 7.
be successfully invoked against Ontario. —_

The 5th section of the Ontario statute authorizing
the submission empowers the arbitrators, or any two
of them “to make one or more awards,” and the 8th
section provides that
the appointment of the a,rbitll'ators by order in council and 1‘:heir

award in writing shall bind this province save in case of appeal on
questions of law as hereinbefore mentioned.

The corresponding sections of the Quebec and Domin-
ion statutes are couched in the same language. But
these provisions, when read with the other sections of
the statute, seem plainly to be applicable only to
awards within the terms of the submission. Other-
wise, although the statute by its first section restricts -
the scope of the arbitration to questions which “the
Governments * * * ghall mutually agree to sub-
mit,” they might find themselves bound by an award
in which the arbitrators had disposed of matters not
merely dehors the submission, but which neither
parties nor counsel intended should be dealt with, and
such an award would not be subject to appeal unless
the arbitrators had certified that in making it they had
proceeded “on their view of a disputed question of
law.” A consideration of the results which would fol-
low from holding that the words “awards” and “their
awards in writing,” in sections 5 and 8, respectively,
include awards upon matters outside the submission
and, therefore, made without jurisdiction, makes it
clear, in my opinion, that the operation of these sec-
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130_2 tions is confined to awards which the arbitrators had
Pﬂa‘g:;low jurisdiction to make and that it is such awards only
v which.are declared binding.
PROVINCE OF
ONTARIO, Counsel for Quebec also argued that, because
Anglin J. Ontario did not raise the question of jlﬁ'isdiction in
her statement of defence as required by the third of
the general rules regulating their proceedings pro-
mulgated by the arbitrators, she cannot now be heard
to say that awards Nos. 2 and 4 were made without
jurisdiction. This is tantamount to saying that, un:
less their jurisdiction has been cont_e_éted in the man-
ner which the arbitrators have prescribed, it is to be
deemed established as to all matters of claim dealt with
by their awards. A gsufficient answer to this conten-
tion seems to be that a Board constituted with defined
statutory jurisdiction cannot by promuigating rules
without statutory sanction enlarge that jurisdiction.
If the arbitrators were not functi officiis in regard
to Quebec’s claims in respect of reductions and abate-
ments, Ontario was not precluded, however late in the
proceedings, from raising before them the question of
their jurisdiction, for “the King shall not be concluded
if he has matter to serve him.” (Brown on Estoppel, p.
206.) That Quebec did not consider the Board to be
functus in regard to the matters covered by awards Nos.
2 and 4, is made reasonably clear by her application to
the arbitrators on the 18th of December, 1907 , for “an
order and directions as to the method of making up the
accounts of the Common School Fund * * #* carry-
ing into the same all the items and figures resulting
from the various awards or orders of the Board, etc.”
Tt was on this motion that the question of jurisdiction
arose. What the arbitrators have done is not to re-
consider a question upon which they had formerly
pronounced (this question of jurisdiction was not then
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raised), but merely to refuse to perform a fresh act 1i’92

which, had their former awards been valid, might have PB(EEEEEO OF

been requisite to-carry them into effect—an act, the ron o or

performance of which would involve a further assump- = oyrazro.

tion by them of a jurisdiction with which they are now Anglin J.

satisfied that they have not been clothed. S
But, though the award now in appeal should be

regarded as a re-consideration by the arbitrators of

questions upon which they had already passed and a

reversal of decisions which they had already formu-

lated, the position taken by them would, in my opinion,

be correct. To support it, it does not seem to me to be

necessary to consider whether awards Nos. 2 and 4 are

interim awards or final awards. The power of a Board

of Arbitrators to re-consider matters within its juris-

diction and upon which it has definitely pronounced,

although it has not made an award finally disposing

of all matters submitted, may possibly be questionable.

But that, which has been merely coram non judice,

cannot be res judicata. An award made entirely with-

out jurisdiction is absolutely void, and it is therefore

unnecessary to set it aside. Whenever the nullity of

their former action becomes apparent arbitrators not

ounly may, but must, decline to hold themselves hound

thereby. As to any future action on their part their

duty in this respect is the same whether their former

action be regarded as interim or as final in its char-

acter. Made without jurisdiction awards Nos. 2 and

4 are simply null and must be ignored. Nor does their

nullity at all depend upon its declaration by the last

award. That declaration may be viewed as a statement

by the arbitrators of their reason for refusing to act

upon awards Nos. 2 and 4, and the last award may

itself be treated as merely a refusal so to act. In

substance and reality it amounts to that. From what
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1909 T have said it follows that in my opinion, such refusal

Provinos or Was fully justified.
QUEBEC .
v For these reasoms, which are perhaps stated at

P’*é’;ﬁ;fo_"*‘ unnecessary length, I am of opinion that the appeal

Angling. fails and should be dismissed.

Appeal dismissed with costs.
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THE CANADIAN PACIFIC RAIL-

WAY COMPANY (DEFENDANTS) . . }APP ELLANTS; 1909

* May 18.
AND - *May 28.
ARTHEMISE LACHANCE AND -
RESPONDENTS.
OTHERS (PLAINTIFFS) ........ }

ON APPEAL FROM THE SUPERIOR COURT, SITTING IN
REVIEW, AT MONTREAL.

Negligence—Operation of %’ailway—Damages—;S’olatium doloris —
Verdict—New trial.

The court refused to order a new trial or reduction of damages, under
the provisions of articles 502, 503, C.P.Q., where it did not
appear that, under the circumstances, the amount of damages
awarded by the verdict was so grossly excessive as to make it
evident that the jury had been led into error or were influenced
by improper motives. Davies J. dissented in respect of that
part of the verdict awarding damages in favour of ome of the
sons who was almost 21 years of age and earning wages at the
time deceased was killed.

Quere—In an action under article 1056 C.C. can a jury award
damages in solatium doloris? Robinson v. The Canadien Pacific
Railway Co. ([1892] A.C. 481) referred to.

APPEAL from the judgment of the Superior Court,
sitting in review at Montreal(1), affirming the judg-
ment of the Superior Court, District of Saint Franeis,
entered by Demers J. upon the verdict of the jury at
the trial, awarding the plaintiffs $4,000 damages with
interest and costs.

In their answers to the questions submitted to
them the jury found that the defendants had been

*PResENT:—S8ir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.

(1) QR. 35 8.C. 494.



206

1909
S——
JCANADIAN
Pacrric
Ry. Co.
V.
LACHANCE.

SUPREME COURT OF CANADA. [VOL. XLIIL

guilty of negligence which was the cause of the death
of the deceased, and awarded damages which they
assessed and distributed as follows: $300 to one of the
sons of the deceased, aged 20 years and 7 months at
the time of the accident; $700 to another son aged 14
years, and $3,000 to the widow. At the time of the
accident by which deceased lost his life he was in his
sixty-third year and, during the last year of his life,
he had earned $6060 in his employment as a car-
repairer in the defendants’ railway yard at the City of
Sherbrooke, Que.

The material questions for decision on the appeal
are stated in the judgments now reported.

Lafleur K.C. and Wells for the appellants.

Panncton K.C. for the respondents.

Tae CHIEF JUSTICE—In my opinion this appeal
should be dismissed with costs for the reasons given in
the court below.

GIROUARD J. agreed with Duff J.

Davies J.—The substantial question upon this
appeal was whether or not the damages awarded by the
juary to the widow and younger son were so “grossly
excessive” within the meaning_ of those words as used
in article 503 of the Code of Civil Procedure for Que-
bec as to justify the granting of a new trial.

So far as the damages awarded to the widow
($3,000) and the younger son ($700) are concerned I
will not, after reflection, dissent from the view enter-
tained by the rest of my colleagues that they are not
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- 80 grossly excessive as to make it evident that “the
jurors had been influenced by improper motives” in
fixing those amounts, though they are certainly much
more than if I were a juror I would feel justified in
awarding. We have not before us in the record any
notes of the charge of the trial judge, and I am there-
fore unable fo say whether the jury were “led into
error” in awarding the sums they did.

With respect, however, to the $300 awarded the
eldest son, Albert, I am not able to agree with the rest
of the court. At the time of the accident this son was
twenty years and seven months of age, and there is no
. proof in the record that he sustained any damage by
reason of his father’s death. ‘

At the time of the accident he was working in Sher-
brooke on the street railway there receiving $1.50 a
day. Subsequent to his father’s death he went to Mon-
treal and entered an architect’s office accepting, in
order to learn his chosen profession, a much smaller
wage than he was receiving at Sherbrooke.

His voluntary action in giving up after his father’s
death his wages of $1.50 a day and accepting a smaller
wage in order to learn the profession of an architect is
no reason why he should be made to benefit by that
death.

No evidence of any kind was called to our atten-
tion shewing that if the father had lived he would have
contributed to his son’s support, and I do not think the
condition of life of the parties, the wages they were
respectively earning and the general circumstances of
the case justify us or justified the jury in assuming
that to be a fact upon which no evidence was offered
and which cannot be said to be a fair inference dedu-
cible from the facts as proved.
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Under the circumstances I cannot agree that this
part of the verdict can be upheld.

IniNgTON J. agreed with Anglin J.

‘DUrF J.—The only question presented by the
Etppeal which requires discussion is that involved in
the contention of the appellants that the verdict should
be set aside as awarding damages which are unreason-

, ably excessive.

It is not necessary to consider whether (a point
which received some attention during the argument)
in an action based upon article 1056 of the Civil
Code a sum of money may be given as damages in sola-
tium doloris. The decision of this court in The Cana-
dian Pacific Railway Co. v. Robinson (1), to the effect
that in such an action compensation for mental dis-
tress is not recoverable was supported upon grounds
which are no doubt to some extent shaken by the later
judgment of the Privy Council in the same case(2);
whether so much shaken as to justify us in treating the
question as open for reconsideration in this court may
be left for determination when a case arises in which
the point actually requires decision. The jury may
unquestionably take into consideration every other
loss and every other disadvantage which are in the
natural and ordinary course attributable to the
death out of which the action arises and can fairly
be appraised in money. Here the compensation
awarded is not so much out of keeping with the
circumstances of the parties as to justify the pre-
sumption that in computing it the jury have taken into

(1) 14 Can. 8.C.R. 105. (2) [1892] A.C. 481.
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“account as an element of loss anything which does
not fairly fall within that description.
I would dismiss the appeal.

ANGLIN J.—The defendants appeal from the judg-
ment of the Court of Review affirming the judgment
for the plaintiffs entered at the trial upon the findings
of the jury. The appeal is taken upon the grounds
that the jury erred in negativing contributory negli-
gence and that the amount of the verdict is excessive.
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Anglin J.

During the argument the court expressed its view

that the finding of the jury upon the question of con-
tributory negligence had not been successfully
attacked.

While the amount of the damages awarded by the
jury is greater than I would have allowed if myself
making the assessment, I cannot say that the verdict is
so grossly excessive that a new trial should be ordered
under article 502 of the Code of Civil Procedure, or
the verdict reduced under article 503. If the ounly ele-
ment for consideration in estimating the damages in
this case were the actual wages or earnings of the
deceased, the task of the appellants in impeaching the
verdict would be less difficult. But for loss of his ser-
vices at home—of his care and protection of his wife
and family—of his assistance in husbanding the family
resources—for the loss of these and other kindred and
substantial benefits and advantages of which the death
- of the husband and father has deprived them, the
plaintiffs were justified in asking compensation from
the jury under article 1056 C.C., which declares them
entitled to recover “all damages occasioned by such
death.” While I have not disregarded the construction
put upon this article in The Canadian Pacific Railway
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30_? Co. v. Robinson(1), 1 express no opinion upon the
0%531";1? question how far that decision should be deemed an
Ry. Co. authority since the judgment of the Privy Council in
Lacmancg, UD€ same case(2).
Anglin J. It is only in very clear cases that I should feel war-
—— ranted in interfering with the verdict of a jury on the
ground that the amount of damages awarded is either
excessive or inadequate. The able argument of coun-

sel for the appellants has not made it clear to me that

tke amount awarded is so grossly excessive * * * +that it is
evident that the jurors have been influenced by improper motives
or led into error. Art. 502, C.P.Q.

I would therefore dismiss this appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Cate, Wells & White.
Solicitors for the respondents: Panneton & Leblanc.

(1) 14 Can. S.C.R. 105. (2) [1892] A.C. 481.
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THE CITY OF MONTREAL (De
FENDANT) covviinviniiennnnennnnn

AND

JOSEPH P. BEAUVAIS AND OTHERSI

RESPONDENTS.
(PLAINTIFFS) .ot ot i e e e ennans J

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Constitutional law—Legislative jurisdiction—“Early closing by-law”
—Municipal affairs—Property and civil rights—Local or private
matters—Regulation of trade and commerce—B.N.A. Act, 1867,
8. 91, s.-s. 2; 5. 92, s.-ss. 8, 13, 16—57 V. ¢. 50 (Que.).

Provineial legislation authorizing a municipality to regulate the clos-
ing of shops of a particular character within its limits, is a sub-
jeet which falls within the classes of matters enumerated as
being within the exclusive jurisdiction of provincial legislatures
under sub-gsection 13 or sub-section 16 of section 92 of the
“British North America Act, 1867,” and is not an interference
with the exclusive legislative jurisdiction of the Parliament of
Canada conferred by the second sub-section of section 91 of that
Act.

Unless a by-law, enacted in good faith under the authority of the
Quebec statutes, 57 Viet. ¢. 50, and 4 Edw. VII. c. 39, appears to
be s0 unreasonable, unfair or oppressive as to be a plain abuse
of the powers conferred upon the municipal council it should not
be set aside. ’

Judgment appealed from (Q.R. 17 K.B. 420) reversed.

APPEAL from the judgment of the Court of King’s
Bench, appeal side(1), affirming the judgment of the
Superior Court, District of Montreal (2), which main-
tained the plaintiffs’ action with costs.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Idington,
Duff and Anglin JJ.

(1) Q.R. 17 K.B. 420. (2) QR. 30 S.C. 427.

} APPELLANT
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1809 The action was to set aside a by-law of the City of

M%I;E‘;%; %ix. Montreal, enacted under the authority of the statutes
. of the Province of Quebec, 57 Vict. ch. 50, and 4 Edw.
BrAUVATS. VI, ch. 29, and providing that all shops and places
or business, with certain exceptions, within the city
where merchandise was offered for sale by retail,
should be closed at seven o’clock in the afternoon on
certain days of each week, throughout the year, and
should remain closed until five o’clock on the following
mornings. At the trial Mr. Justice Archibald gave
judgment in favour of the plaintiffs and his decision

was affirmed by the judgment now appealed from.
The questions at issue on the appeal are stated in

the judgment of Mr. Justice Duff now reported.

Atwater K.C. and J. L. Archambault K.C. for the
appellant. ’

Bisaillon K.C. and H. R. Bisaillon for the re-
spondents.

Tur CHIEF JUSTICE—This appeal is allowed with
costs. I concur in the opinion stated by Mr. Justice
Duff,

GIROUARD J. also agreed with the opinion stated by
Duff J.

IpingTON J.—Whatever possible implications may
rest in the words “regulation of trade and commerce”
as used in the “British North America Act,” section
91, sub-section 2, I do not think, having regard to the
scope and purposes of that Act, they ever were in-
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tended to cover powers of legislation of the purely
local and municipal character in question herein.

Nor do I find the by-law in question either exceeds
the power given by this legislation or infringes any of
the principles of reasonableness or impartiality often
applied as tests of what a by-law must conform to in
order to avoid any abuse of a statute conferring the
authority to make by-laws.

I think the appeal should be allowed with costs.

Durr J.—The principal question raised by this
appeal concerns the competency of the legislature of
Quebec to pass section 1 of 57 Vict. ch. 50, and section
1 of 4 Bdw. VII. ch. 39. The last named enactment
merely authorized the imposition of a penalty for
breaches of by-laws passed under the first named,
which is in the following words:

In every city and town, the municipal council may make, amend

and repeal by-laws ordering that during the whole or any part of the
year, stores of one or more categories in the municipality be closed
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and remain closed every day or any day of the week, provided the |

times and hours fixed and determined for that purpose by the said by-
laws shall not be sooner than seven o’clock in the evening and later
than seven o’clock in the morning.

Applying the established canon the first step in
examining the constitutional validity of this legisla-
tion is to ascertain whether the subject matter of it
primd facie falls within any of the categories which as
subjects of legislation are assigned to the provinces by
section 92 of the “British North America Act”; that is
to say, whether reading the provisions of that section,
as they stand without reference to section 91 the given
subject-matter falls within one or more of those cate-
gories. _ ‘

The judgment of the Judicial Committee in Attor-

15
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ney-General for Ontario v. Attorney-General for Can-
ada (1), at pages 363 and 364, makes it plain that the
power given to the provinces by sub-section 8 of sec-
tion 92

simply gives (to quote Lord Watson’s words) provincial legislatures
the right to create a legal body for the management of municipal
affairs. * * * The extent and nature of the functions which it
can commit to a municipal body of its own creation must depend upon
the legislative authority which it derives from the powers of section
92 other than 8.

With great respect, however, to the learned judges
below who have taken the opposite view it appears to
me that in the sense above indicated the subject-matter
of the legislation in question falls within either sub-
section 13 or sub-section 16; whether it falls within
sub-section 13 may be a more debatable question, buft,
assuming it does not, then I must say I have great
difficulty in finding any sound reason for holding that
it is not a “local matter” within sub-section 16. The
latest authoritative pronouncement respecting the cri-
terion to be applied in ascertaining whether a given
subject-matter of legislation falls within sub-section 16
is to be found in the judgment delivered by Lord Mac-
naghten, on behalf of the Judicial Committee, in A¢-
torney-General of Manitoba V. Manitoba Licence
Holders Association(2), at page 79:

The judgment (meaning the judgment of the Privy Council in
Attorney-General for Ontario v. Attorney-General for Camada (1))
therefore as it stands (says his lordship) and the report to Her late
Majesty consequent thereon shew that in the opinion of this tribunal
matters which are “substantially of local or of private interest” in a
province—matters which are of a local or private nature “from a
provincial point of view,” to use expresgions to be found in the

judgment—are not excluded from the category of “matters of a merely
local or private nature,” because legislation dealing with them, how-

(1) [1896] A.C. 348. (2) [1802] A.C. 73.
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ever carefully it may be framed, may or must have an effect outside
the limits of the province, and may or must interfere with the sources
of Dominion revenue and the industrial pursuits of persons licensed
under ‘Dominion statutes to ¢arry on particular trades.

It seems clear that the matter of the hours at which
shops of specified classes shall close in particular

localities in the Province of Quebec is a matter which

is substantially of local interest in the province and
which in itself is not of any direct or substantial inter-
est to the Dominion as a whole. Such being the case it
is made clear in the passage quoted that we may leave
out of consideration any of the indirect and collateral
effects so strongly dwelt upon by counsel for the re-
spondent which may be supposed to result from the
legislation.

We have still to consider whether the enactment
falls within any of the classes of legislation committed
to the Dominion by the “enumerative heads” of section
91. Counsel for the respondent vigourously argued

that it is an invasion of the field defined by sub-section-

2, “The Regulation of Trade and Commerce.” If the
enactment were in its essential character an attempt
to regulate trade and commerce within the meaning of
that sub-section then, of course, it could not be sus-
. tained as an exercise of any of the provincial powers
of legislation. A province cannot (it isprobably need-
less to say) by simply restricting the operation of it
territorially, validly enact legislation that, in its real
scope and purpose, deals with a subject committed
exclusively to the Dominion. Union Oollierg/ Co. v.
Bryden(1). )

The meaning of the words “regulation of trade and
commerce” in sub-section 2 of section 91, was con-

)l

(1) [1899] A.C. 580, at p. 587.
6%
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sidered by The Citizens Insurance Co. of Canada V.
Parsons(1), at pages 112 and 113, and they were there
held not to extend to the regﬁlation of the contracts of
a particular business or trade in a single province.
Without defining the limits of the authority conferred
their lordships expressed the view that the words
quoted

would include political arrangements in regard to trade requiring the
sanction of Parliament, regulation of trade in matters of inter-pro-

vinelal concern, and it may be that they would include general regu-
lation of trade affecting the whole Dominion.

It would not, I think, be consistent with the views in-
dicated by their lordships in this case (or with their
subsequent decisions in the cases to which I have
already particularly referred) to hold that legislation
regulating the hours of the closing of shops of one or
more classes in a particular province any more than
legislation regulating the hours of labour in particular
kinds of employment in one province alone would fall
within the scope of the powers conferred by sub-sec-
tion 2.

The by-law in question is also impugned as unrea-
sonable and oppressive. To establish this contention
in any sense germane to the question of the validity of
the by-law it was necessary that the respondents
should make it appear either that it was not passed in
good faith in the exercise of the powers conferred by
the statute or that it is so unreasonable, unfair or
oppressive as to be upon any fair construction an abuse
of those powers. Slattery v. Naylor(2); Kruse v.
Johnson(3). -

(1) 7 App. Cas. 96. (2) 13 App. Cas. 446.
(3) [1898] 2 Q.B. 91.
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In the last mentioned case Lord Russell of Kil-
lowen said, at page 99:

I do not mean to say that there may not be cases in which it would
be the duty of the court to condemn by-laws, made under such author-
ity as these were made, as invalid because unreasonable. But unrea-
_ sonable in what sense? If, for instance, they were found to be partial
and unequal in their operation as between different classes; if they
were manifestly unjust; if they disclosed bad faith; if they involved
such oppressive or gratuitous interference with the rights of those
subject to them as could find no justification in the minds of reason-
able men, the court might well say, “Parliament never infended to
give authority to make such rules; they are unreasonable and ulire
vires.” But it is in this sense, and in this sense only, as I conceive,
that the question of unreasonableness can properly be regarded. A
by-law is not unreasonable merely because particular judges may
think that it goes further than is prudent or necessary or convenient,
or because it is not accompanied by a qualification or an exception
which some judges may think ought to be there. Surely it is not too
much to say that in matters which directly and mainly concern the
people of the county, who have the right to choose those whom they
think best fitted to represent them in their local government bodies,
such representatives may be trusted to understand their own require-
ments better than judges. Indeed, if the question of the validity of
by-laws were to be determined by the opinion of judges as to what
was reasonable in the narrow sense of that word, the cases in the
books on this subject are no guide; for they reveal, as indeed one
would expect, a wide diversity of judicial opinion, and they lay
down no prineciple or definite standard by which reasonableness or
unreasonableness may be tested.

In this case I can see nothing in any of the cir-
cumstances relied upon indicating that the munieipal

council have exceeded the bounds of the discretion
which the law has committed to them.

ANGLIN J.—1 agree with Mr. Justice Duff.

Appeal allowed with, costs.

Solicitors for the appellant:
Bthier, Archambault, Lavallée, Damphouse,
Jerry & Butler.
Solicitors for the respondents: Bisaillon & Brossard.
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13?3 ARMOUR v. TOWNSHIP OF ONONDAGA.
*May 29. ' l

Appeal per saltum—dJurisdiction.

MOTION for leave to appeal per saltum from the
judgment of Riddell J., in the King’s’ Bench Division
of the High Court of Justice for Ontario (1), refusing
to quash a by-law of the municipality.

The objection to the by-law was that it assumed to
affect an Indian Reservation over which neither the
corporation nor the Legislature of Ontario had any

2 municipal authority. The appellant had, through no
fault of his own, as he contended, been tco late to
appeal to a Divisional Court and leave for an exten-
gion of time was refused. Counsel supporting the
motion admitted that he had no right to appeal to the
Court of Appeal for Ontario.

The motion was refused by the Supreme Court of
Canada, Ottawa Electric Co. V. Brennan(2) being
followed.

Motion refused with costs.

M ackenzie for the motion.

Brewster contra.

*PRESENT :—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Maclennan and Duff JJ.

(1) 14 Ont. L.R. 606. (2) 31 Can. 8.C.R. 311.
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GREEN v. GEORGE.

Appeal—Jurisdiction—Dismissing appeal.

APPEAL from a decision of the Court of Appeal
for Ontario (1), affirming the judgment of a Divisional
Court(2), which had sustained an order made by
Britton J., to set aside a judgment entered by default
for non-appearance and allow the defendant to come
in and defend the action. In delivering the judgment
appealed from, Osler J., at page 580, states that an
issue was directed by the Master in Chambers on an
application made by the defendant (Green) on 17th
March, 1906, to set aside a judgment entered against
him on 6th October, 1890, and that the question to be
determined on the appeal was whether or not the de-
fendant, the plaintiff in the issue, was entitled to have
the judgment set aside and vacated.

On motion, on behalf of the respondent, to quash
the appeal to the Supreme Court of Canada, after
hearing counsel the appeal was dismissed with costs.

Appeal dismissed with costs.

Oharles Millar for the appellant.
C. A. Moss for the respondent.

*PRESENT:—§ir Charles Fitzpatrick C.J. .and Davies, Idington,
Maclennan and Duff' JJ.

(1) 14 Ont. L.R. 578. (2) 13 Ont. L.R. 189.
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SYDNEY AND GLACE BAY RAILWAY CO.
v. LOTT.

Operation of tramway—Negligence—Injury to infant—Reckless run-
ning of car.

APPEAL from the judgment of the Supreme Court of
Nova Scotia(1) reversing the judgment of Meagher J.,
at the trial, and maintaining the plaintiff’s (respond-
ent’s) action with costs.

Upon seeing a child (aged one yéar and eleven
months) approaching the tracks, the motorman
sounded the whistle of the car he was driving; the child
stopped for a moment and looked towards the car; the
motorman then applied full speed without waiting to
see whether the child retreated or making any effort
to remove it from the dangerous position; the child

- moved quickly towards the tracks, was struck by the

car and received the injuries for which damages were
claimed by the action. By the judgment appealed
from, it was held that the conduct of the motorman
was recklessness for which the company was liable,
that failure to take proper precautions to avert injury
to the child was not to be excused by the alleged neces-
gity of complying with the time-table and preventing
delay to passengers and that the failure of the com-
pany to provide its car with a fender was evidence of
negligence.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,

( Idington and Duff JJ.

(1) 41 N.S. Rep. 153.
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After hearing counsel on behalf of the appellants 1907

and without calling upon counsel for the respondent, SYoNEY axnD
GLACE BAY

the Supreme Court of Canada dismissed the appeal Rv. co.
v

with costs. Lorr.
Appeal dismissed with costs. -

Mellish K.C. for the appellants.
W. B. A. Ritchie K.C. and Tobin for the respond-

cnt.
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REAR v. THE IMPERIAL BANK OF CANADA.

Banks ond banking—Customer’s cheque—Evidence of presentation—
Refusal to pay—Action for damages.

APPEAL from the judgment of the Supreme Court of
British Columbia(1) affirming the order made by
Clement J., at the trial, who withdrew the case from
the jury and dismissed the action with costs.

The action, by the present appellant, claimed dam-
ages from the bank for alleged wrongful refusal to
cash the plaintiff’s cheque upon his deposit account at
the office of the bank where the cheque was presented
for payment, there being, at the time of presentation,
at the credit of his account sufficient funds to meet the
amount of the cheque, which was duly drawn and in-
dorsed. The defence was non-presentment. It ap-
peared that a clerk from the bank which held the
cheque presented it at the office of the defendant bank
upon which it was drawn, but at the wrong ledger-
keeper’s wicket, and was directed to present it at
another wicket to the clerk there who had charge of
the ledger containing the drawer’s account. There was
no evidence that this was done, but the bank which
held the cheque sent out a telegram stating that the
drawer had no account. At the close of the plaintiff’s
evidence the trial judge withdrew the case from the
jury for want of sufficient evidence, and his order was
affirmed by the judgment appealed from.

*PRESENT :—Girouard, Davies, Idington, Maclennan and Duff JJ.

(1) 13 B.C. Rep. 345.
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After hearing counsel on behalf of the appellant 1908

——

and without calling upon counsel for the respondent, Rmsr
the Supreme Court of Canada dismissed the appeal pyprerar

with costs. BANK OF
CANADA,

Appeal dismissed with costs.

Laflewr K.C. for the appellant.
Bicknell K.C. for the respondent.
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DUMPHY v. MARTINEAU ET AL.

Negligence—Builders and contractors—Carelessness of workmen—
Liability of employer—Dangerous appliances—Electric wires—
Volunteer—New trial.

APPEAL from the judgment of the Court of King’s
Bench, appeal side(1), affirming the judgment of the
Superior Court, sitting in review at Montreal, which
dismissed the plaintiff’s (appellant’s) motion for a
verdict non obstante veredicto or, alternatively, for a
new trial, and dismissed her action, upon the findings
of the jury at the trial.

“The appellant’s husband witnessed an accident
which happened to an employee of the respondents,
engaged in building operations on one of the public
streets of the City of Montreal. A wire cable used on a
derrick coming in contact with high voltage wires of the
Montreal Light, Heat and Power Co., the employee re-
ceived an electric 'shock and was being assisted by the
foreman of the contractors. The appellant’s husband
rushed to their assistance and, in trying to extricate
the employee, both were killed by electricity passing
through the cable. The appellant brought a joint
and several action, on behalf of herself and her
children, against the contractors and the Montreal
Light, Heat and Power Co.(2), for damages and
charged the contractors with negligence in placing

*PrESENT :—Girouard, Davies, Idington, Maclennan and Duff JJ.

(1) QR. 17 K.B. 471. (2) See Dumphy v. Montreal
Light, Heat & Power
Co., [1907] A.C. 454;
Q.R. 15 K.B. 11.
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and operating the derrick in dangerous proximity
with the live wires. The jury exonerated the ap-
pellant’s husband from blame in voluntarily going
to the rescue of the men who were in contact with the
electric current, and found the company at fault for
neglecting to protect their live wires, but found, also,
that the contractors were not to blame for the accident.
On these findings, in respect to the contractors, the
case was referred by the trial judge to the Court of
Review which dismissed the action against the contrac-
tors with costs. This decision was affirmed by the judg-
ment now appealed from, Trenholme J. dissenting,

After hearing counsel on behalf of the parties, the
Supreme Court of Canada allowed the appeal with
costs in the Supreme Court of Canada and in the
Court of King’s Bench and ordered a new trial, the
costs of the first trial in the Superior Court, District
of Montreal, to abide the result.

Appeal allowed with costs.

Lafleur K.C. and J. M. Ferguson K.C. for the ap-
pellant.

Lamothe K.C. and R. A. E. Greenshields K.C. for
the respondents.

225
1908
——

DuMPHY
.
MARTINEAU.
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EMPEROR OF RUSSIA v. PROSKOURIAKOFPF.

Jurisdiction—Service out of jurisdiction—Attachment—Manitoba
King’s Bench Rules 201, 202—Non-resident foreigner—Detention
of goods pending suit—Substitutional service—Consolidating .
appeals to Supreme Court of Canada—Questions of practice.

APPEAL from judgments of the Court of Appeal -
for Manitoba (1) affirming, by equal division: of opin-

ion, the judgment of Mathers J.(2), setting aside two

orders of the referee in chambers, one for an attach-
ment and the other for substitutional service of the
statement of claim. :
After the judgment of the Court of Appeal, Rich-
ards J.A., in chambers, made an order consolidating
the two appeals to the Supreme Court of Canada(3).

MOTION, on behalf of the respondent, was made to
quash the appeal for want of jurisdiction. After hear-
ing counsel for the parties the court reserved judg-
ment, and, upon a subsequent day, the motion was
granted and the appeal was quashed with costs. .

The judgment of the court was delivered by

Tar Crigr JusTice—This is an appeal involving
the consideration of questions of practice and proce-
dure and this court has invariably refused to interfere

*PreESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Maclennan and Duff JJ.

(1) 18 Man. R. 56. (2) 18 Man. R., at p. 59.
(3) 18 Man. R. 143.
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in such cases. See Williams v. Leonard (1), per Strong 1908

C.J., at page 410; and Green v. George(2), decided by EM;;ROB

this court on the 13th of November, 1907. oF RE'SSIA
. . . PROSKO -

The motion is granted with costs. Kﬁm? "
The Chief

Justice,

Appeal quashed with costs.

Chrysler K.C. for the motion.

O’Connor contra.

(1) 26 Can. 8.C.R. 406. (2) 42 Can. 8.C.R. 219.
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Y

BRIDGMAN v. HEPBURN.

Bale of land—Principal and agent—Commission for procuring pur-
chaser—Sale to person introduced by broker.

APPEAL from the Supreme Court of British Colum-
bia(1) affirming the judgment of Irving J. which dis-
missed the appellant’s (plaintiff’s) action with costs.

The respondent, defendant, applied to the appel-
lant for a loan of $58,000, but negotiations to that end
and for the sale of certain lands for $56,000 failed.
Subsequently the person with whom the appellant was
negotiating was introduced by the prospective pur-
chaser’s banker to the agent of the mortgagees, and a
sale was brought about for $50,000, the respondent
paying the agent a commmission. An action by the
appellant for a commission for having procured the
purchaser was dismissed by Irving J. at the trial and
his judgment was affirmed by the judgment appealed
from, Morrison J. dissenting, and it was held that as
the appellant had been engaged to find a purchaser at a
certain price and having failed to do sc he was not en-
titled to a commission on the sale subseguently made
to the person originally introduced by him at a lower
price. It was held by Hunter C.J. that when, primd
facie, the agreement is to pay a commission on 2 named
price it is for the agent to shew in the clearest way that
the intention of the parties was to pay a commission on
any sum at which a sale might be effected.

*PReESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Maclennan and Duff JJ.

(1) 13 B.C. Rep. 389.
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After hearing counsel for the parties on the ap- 19&
peal, the Supreme Court of Canada reserved judgment BrmeMax

.
and, on a subsequent day, dismissed the appeal with Hzepuen,

costs.

Appeal dismissed with costs.

Bodwell K.C. for the appellant.
Ewart K.C. for the respondent.

16
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MEY v. SIMPSON.

Sale of land—Misrepresentation—Deceit—Contract—Warranty.

APPEAL from the judgment of the Court of Appeal
for Manitoba (1), affirming the judgment of Cameron
dJ., at the trial, which ordered a non-suit to be entered.

The defendant, on negotiations for the sale of
wild lands, represented to the plaintiff’s, appellant’s,
agent, that they were fairly good for farming. He had
not seen the lands and did not state that he had done
so. It turned out that a large portion of the lands was
not good enough for farming purposes. By the judg-
ment appealed from it was held that the plaintiff could
not succeed in his action for the recovery of damages
by reason of the defendant’s misrepresentations, which
should be considered merely as expressions of opinion
not amounting to a warranty. DeLasalle v. Guildford -
(2) was followed.

On the appeal to the Supreme Court of Canada,
after hearing counsel on behalf of the appellant and
without calling upon counsel for the respondent for
any argument, the court dismissed the appeal with
costs.

Appeal dismissed with costs. -

Phillips for the appellant.
H. A. Burbidge for the respondent.

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Maclennan and Duff JJ.

(1) 17 Man. R. 597. (2) (1901) 2 K.B. 215.
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THE BANK OF OTTAWA v. HOOD. 1908
*Nov. 5.
Contract—Delegation of payment—Revocation of authority. *Dee. 1.

APPEAL from the judgment of the Superior Court,
sitting in review at Montreal(1), affirming the judg-
ment of the Superior Court, District of Montreal
(Doherty J.), by which the appellant was ordered to
account to the respondent for certain moneys received
by it from the Government of Canada in connection
with-a contract for the construction of public works
by the firm of Brewder & McNaughton.

The firm of Brewder & MeNaughton, contractors
for the works to be constructed for the Government,
sublet their contract to the respondent. After assum-
ing the contract, the respondent raised a question as to
the manner in which payments for the works were to
be made to him, on progressive estimates, and this
formed the subject of correspondence between Brew-
der & McNaughton and the appellant, that firm having
already given the Ottawa Branch of the bank a power
of attorney to draw these moneys from the Govern-
ment. The respondent wished to be furnished with an
undertaking by the bank to pay to him in Montreal the
moneys it received under the power of attorney, and the
bank s manager, at Ottawa, wrote a letter to Brewder
& McNaughton statlng that “as’ each payment is made
to the bank by the Government 1t W111 with your con-

*PRESENT —Slr Charles Fltzpa,’crlck C.J. and Glrouard Idmgton,
Maclennan and Duff 37. -’

" (1) QR. 33 8.0. 504. o
e SOTET L
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sent, be forwarded to William Hood & Son in pay-
ment of their work.”” This arrangement having been
assented to by Brewder & McNaughton, the bank wrote
to the respondent in regard to drawing the moneys in
Montreal, referred to the correspondence with Brew-
der & McNaughton and enclosed a copy of their letter

assenting to the arrangement above mentioned. The

moneys received by the bank from the Government
were credited to the firm of Brewder & McNaughton
and, upon their instructions, certain of the payments
were forwarded to the respondent, none being so for-
warded except those so authorized. Subsequently,
Brewder & McNaughton notified the bank to make no
more payments to the respondent and, on their order,
some payments were made to another person. In
August, 1901, Brewder & McNaughton became insol-
vent, the Government cancelled their contract and the
last payment received from the Government by the
bank was placed to their credit. On refusal by the bank
to recognize the respondent’s demands for payments

made from time to time, he brought action against the

bank for $3,300 alleged to be due to him out of $3,500
alleged to be in possession of the bank, and for an
account of all moneys received by the bank from the
Government. The defence fo this action was, in sub-
stance, that the only agreement the bank made was
with Brewder & McNaughton, that this contract was
entered into in Ontario and was governed by the law
of that province under which there existed no privity
of contract between it and the respondent. The re-

-spondent’s action was maintained at the trial and

affirmed, on an appeal, by the Court of Review.

After hearing counsel on behalf of the parties on
the present appeal, the Supreme Court of Canada re-
served judgment and, on a subsequent day, delivered
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judgmeﬁt allowing the appeal and reversing the judg-
ment appealed from with costs.

Tar CHIEF JUSTICE and GIROUARD and MACLENNAN
JJ. were of opinion that the appeal should be allowed
with costs, but delivered no notes of reasons for judg-
ment.

IpiNGgTON J. delivered notes of his reasons in which
he discussed the evidence adduced and concluded
that it did not shew that the bank had become a party
to any contract with the respondent by which it was
bound to account to him for the moneys received from
the Government.

Durr J. agreed with Idington J.
Appeal allowed with costs.

Shepley K.C. and G. M. MacDougall K.C. for the
appellant.

Aimé Geoffrion K.C. and R. A. B. Greenshields
K.C. for the respondent.
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THE GREAT NORTHERN RAILWAY CO. OF
CANADA v. FURNESS, WITHY & CO.

Construction of contract—Traffic agreement—Furnishing c\amgoes—
Freight rates—Failure to find full cargoes—Vis major—Damages.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, affirming the judgment of the
Superior Court, District of Quebec(1l), which main-
tained the plaintiffs’ (respondents’) action, in part,
and increasing the amount awarded by that judgment
to $3,992, with interest and costs.

The action was for the recovery of damages for
breach of a contract to provide cargoes for the respond-
ents’ steamers, sailing from Quebec to Manchester, at
current rates from Montreal. The alleged breach
charged against the appellants (defendants) was that
they failed to obtain freight rates for the vessels at
Montreal rates and to provide freight for 60,000
cubic feet of unfilled space in the vessels. The items
which made up the damages claimed were as follows:

88, “Austriana.”—Difference between

Quebec and Montreal rates.......$ 635 02
88. “Manchester Engineer.”—Difference

between Quebec and Montreal rate 1,073 16
S8. “Manchester Engineer.” — 60,000

cubic feet of unfilled space...... 2,284 00

$3,992 18

*PRESENT:—Girouard, Davies, Idington, Maclennan and Duff JJ.

(1) QR. 32 8.C. 121.
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The defence denied the contract as alleged; set up E‘"LS
that the defendants had never been placed in default to _ GreaT
NORTHERN

settle and determine the freight rates obtainable in Rx. Co.
OF CANADA

Montreal; that they were prevented from fulfilling-
their contract by a fortuitous event, the destruction Wffggfzo
of a bridge on their line of railway; that they could ——
not be held responsible for the empty space without
having been first put in default to fill the same, which

had not been done, and that there was misjoinder, the
plaintiffs’ causes of action not being susceptible of

being united. In the Superior Court, the action was
maintained as to the items for differences in freight

rates only, but, on appeal, the full amount of the plain-

tiff$’ claim was allowed by the judgment now appealed

from.

Alex. Taschereaw K.C. appeared for the appellants.

T. Chase-Casgrain K.C. for the respondents.

The judgment of the court was delivered by i

GIROUARD J.—The judgment should be slightly re-
duced. The appellants are responsible for the differ-
ence between the Quebec and Montreal freight rates,
but only to the extent of forty per cent. of the cargo of
the ship, in accordance with the letter of the 3rd of
February, 1803. TFor this reason, I would deduct
$533.25 from the amount of the judgment. We do not
grant costs as the appeal fails on the substantial
points. The judgment, reduced in amount as above
stated is confirmed, without costs.
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1909 Judgment appealed from varied.

GREAT
NORTHERN

on Gaveoa Solicitors for the appellants: Taschereau, Roy, Oan-

.
FURNESS, non & Parent.

Wany & Co. Solicitors for the respondents: Casgrain, Mitchell &
: Surveyer.
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CANADA WOOD SPECIALTY CO. v. MORITZ,

Breach of contract—Place of performance—Foreign judgment—
Action.

APPEAL from the judgment of the Court of Appeal
for Ontario (1), which, in part, affirmed the judgment
of Riddell J., at the trial.

The appellants (defendants) agreed to supply to
the respondent, in London, Eng., a quantity of dowels
or rungs for chairs, and, failing to do so, respondent
obtained a judgment against them in England. He
then brought action against them in Ontario, claiming
on his judgment and also for damages for breach of con-
tract. The plaintiff succeeded in all the courts below
-mainly on the ground that the goods to be supplied
were of a special kind that could not be procured else-
where. The appellants contended that there were
plenty similar goods on the market and also that the
plaintiff had not proved special damages.

After hearing counsel for the parties on the appeal,
the Supreme Tourt of Canada dismissed the appeal
with costs.

Appeal dismissed with costs.

. Lynch-Staunton K.C. for the appellants.
Kirvan Martin for the respondent.

*PRESENT :—Girouard, Davies, Idington, Maclennan and Duff JJ.

(1) 17 Ont. LR. 53.
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TORONTO RAILWAY CO. v. MILLIGAN.

Appeal—dJurisdiction—Amount in controversy—Addition of interest
to amount of verdict—Stay of ewecution.

MOTION to quash an appeal from the decision of the
Court of Appeal for Ontario(1), dismissing an appeal
from the judgment of a Divisional Court, which
affirmed the judgment in favour of the plaintiff en-
tered by Clute J. upon the findings of the jury at the
trial. )

The action was to recover damages for personal
injuries alleged to have been sustained through the
negligence of the company in the operation of their
tramway. At the trial the jury answered the ques-
tions submitted to them favourably to the plaintiff
and assessed damages at $1,000, for which amount
judgment was, some time subsequently, entered for
the plaintiff. This judgment was affirmed by the judg-
ment from which the appeal was sought. On 24th
November, 1908, Maclaren J., in chambers, approved
the seeurity offered upon the proposed appeal to the
Supreme Court of Canada(2), taking the view that
interest from date of judgment on the verdict at
the rate of five per cent. per annum, allowed by sec-
tion 116 of the “Judicature Act,” R.8.0. 1897, ch.
51, amounting to $43.50, should be added to the
amount of the judgment and that, consequently, an
appeal would lie.

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Maclennan and Duff JJ.

(1) 17 Ont. L.R. 530. (2) 17 Ont. L.R. 370.
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G. F. Henderson K.C., in supporting the motion,
referred to City of Otiawa v. Hunter (1) ; Foster v.
Emory(2) ; Dufresne v. Guévremont(3) ; Bresnan V.
Bisnaw (4), and cases there cited ; Master’s 8.C. Prac.,
(8 ed.), p. 48, and cases there cited; London County
Council v. Schewzik(5), at page 700; Beale, Cardinal
Rules of Legal Interpretation (2 ed.), p. 32.

Chryster K.C. contra, urged that the judgment on
the verdict had been entered long before the decision
of the Court of Appeal(6), and contended that the
amount of $1,043.50 was the true amount in contro-
versy on the present appeal. He also applied for a
stay of execution to enable the company to apply for
special Jeave to appeal, in case such leave was thought
necessary.

The court granted the motion and quashed the
appeal with costs, holding that the amount in contro-
versy was, by the judgment appealed from, that at
which damages had been assessed by the verdict of the
jury and as interest had not been included in nor made
part of such judgment it could not be added in order
to bring the controversy involved within the amount
limited by the “Supreme Court Act” in respect to
appeals from the Provinee of Ontario.

The application for stay of execution was refused.

Appeal quashed with costs.
Nore.—On a subsequent application to the Court

of Appeal for Ontario, special leave to appeal was
refused (7).

(1) 31 Can. S.CR. 7. . (4) Cout. Cas. 318.
(2) 14 Ont. P.R. 1. (5) (1905) 2 K.B. 695.

(3) 26 Can. S.CR.216. (6) 17 Ont. LR. 530.
(7) 18 Ont. L.R. 109. :
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HORNE Er AL v. GORDON.

Partnership—Division of profits—Collateral business affairs—Trust
—Account—Findings of fact.

APPEAL from the judgment of the Supreme Court of
British Columbia (1), reversing the judgment of Mor-
rison J. and maintaining the plaintiff’s (respondent’s)
action with costs.

The action was for the dissolution of an alleged
partnership and an account and division of the profits
derived from the sale of lands. The plaintiff, Gordon,
and two of the defendants (the Hollands), were part-
ners as real estate brokers and, aside from the agency
business, entered into investments on their own ac-
count in the purchase of three lots of land, making a
payment on account of the price. When instalments
of the balance became due they took Horne into the
transaction, it being agreed that he was to pay 85% of
the price and the others to contribute 15%, and that
the profits should be divided between them. Horne
took over the agreements for the purchase and the lots
were eventually conveyed to him. TUnder a verbal
agreement, if a sale of the lands could be effected
before the second instalment became due and netted
15% profit, the old partnership was to share in the
profits equally with Horne. This sale was not made,
but four months after the instalment fell due Horne
sold a half interest. At the trial Morrison J. held

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,

—~ Idington and Duff JJ.

" (1) 14 B.C. Rep. 138.
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that no partnership had been proved and dismissed
the action. By the judgment appealed from, it was
held by Hunter C.J. and Clement J. that Horne
was a trustee for the partnership consisting of the
plaintiff, himself and his co-defendants. Irving J. was
of opinion that Horne could not be called upon to
account until he had been re-imbursed the money he
had put into the transaction. The defendant Horne
appealed to the Supreme Court of Canada in order to
have the judgment of Morrison J. restored.

After hearing counsel on behalf of the parties to
the appeal the Supreme Court of Canada reserved
judgment and, on a subsequent day, the appeal was
allowed with costs, Girouard and Idington JJ. dissent-
ing. The majority of the court considered that the
question being one of fact depending upon the proper
view of conflicting testimony the judgment of the trial
judge should not have been disturbed.

Appeal allowed with costs.

Lafieur K.C. and W. 8. Deacon for the appellant.

Wallace Nesbitt K.O. and Ladner for the respond-
ents.

241

1909
—
HoRNE
v.
(GOBDON,



242

. 1909 -
—

*March 8.

SUPREME COURT OF CANADA. [VOL. XLII.

' CONNOLLY v. GRENIER.
-CONNOLLY v, MARTEL.

Ships and shipping—Perils of the sea—Unseaworthy ship—Evidence
' —Warranty—Inspection of shipping—Certificate of seaworthi-
ness—Construction of statute—R.8.C. 19086, ¢. 133, s. 342—Drown-

- ing of sailors—Negligence of master—Liability of owner.

APPEAL from judgments of the Superior Court,
sitting in review at Montreal (1), affirming the judg-
ments of the Superior Court, District of Montreal,
which maintained the actions with costs.

' The actions were brought against the owner of the
tug “Mersey”’ which was wrecked near Pointe Outarde,
on the Lower St. Lawrence, in August, 1903, to recover
damages in consequence of the drowning of two of her
crew. At the formal investigation into the causes of
the foundering of the ship, the wreck commissioner,
assisted by two nautical assessors, reported that the
ship was seaworthy when she left Quebec on her last
voyage; that her life-boat and appliances were suffi-
cient to have saved all lives on board had the master
made proper use of them, and that the evidence did
not explain the cause of the casualty by which thesé |
sailors’ lives were lost. It was also found that the
master and mate had been guilty of cowardice and
desertion of the ship and their certificates were can-
celled. The actions were first brought in the District
of Quebec, but the court declared itself incompetent
and referred the case to the Superior Court for the

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) QR. 34 S.C. 405.



VOL. XLIL.] SUPREME COURT OF CANADA.

District of Montreal. In the latter court the defend-
ant (appellant), pleaded prescription, a year having
elapsed before the actions came before a court of com-
petent jurisdiction, that deceased were not passengers,
but were engaged as part of the ship’s crew, that the
ship was seaworthy and that the disaster was due to
the. perils of the sea. At the trials and by the judg-
ments appealed from the plea of prescription was dis-
missed and judgments were entered in favour of the
plaintiffs, respectively. The defendant raised the same
questions on the present appeals.

After hearing counsel on behalf of the appellant
and without calling upon counsel for the respondents
for any argument, the Supreme Court of Canada dis-
missed the appeals with costs.

Appeals dismissed with costs.

Perron K.C. for the appellant.
Beulac for the respondents.
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PETERS v. PEREAS ET AL.

Practice—Evidence—Impeachment of testimony—Notice of impuiae-
tions — Promissory note — Fraud — Suspicious circumstances —
Transfer of negotiable instrument.

APPEAL from the judgment of the Supreme Court
of Alberta(1), affirming the judgment of Scott J., at
the trial(2), which dismissed the plaintiff’s action
with costs.

The action was upon a promissory note, which
had been obtained by fraud and had been transferred
by the payee to the plaintiff, who sought to recover
upon it as a holder in due course for valuable consider-
ation without notice of invalidity. At the trial Scott
J. dismissed the action, holding that the makers were
not liable, that the note, on its face, shewed that inter-
est thereon was overdue at the time of the transfer,
and, consequently, that the transferee was put upon
inquiry before purchasing it, and that, this circum-
stance, coupled with other suspicious circumstances,
prevented the plaintiff being deemed a holder in due
course. The Supreme Court of Alberta, in banco,
affirmed this decision by the judgment appealed from,
and held that the burden of proving affirmatively that
he became holder of the note in question honestly and
in good faith had not been satisfied by the plaintiff,
and that his neglect to make inquiries, though not in-
consistent with good faith, constituted some evidence
of bad faith.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 1 Alta. L.R. 201. (2) 1 Alta. LR. 1.



VOL. XLII.] SUPREME COURT OF CANADA.

After hearing counsel for the parties on the appeal,
the Supreme Court of Canada reserved judgment and,
on a subsequent day, allowed the appeal and main-
tained the action with costs, the Chief Justice and
Idington J. dissenting. The majority of the court were
of the opinion that the courts below were not justified,
under the circumstances of the case, in refusing to
accept the uncontradicted testimony of a witness,
(examined abroad under commission), as to particular
facts, of which notice had not been given in the plead-
ings or otherwise, relating to circumstances relied
upon as sustaining or pointing to the imputation of
bad faith and no opportunity afforded to the witness
of explaining or qualifying the facts or conduct on
which the attack upon his veracity or honesty was
based. Browne v. Dunn(1l) applied; Union Invest-
ment Co. v. Wells(2) followed.

Appeal allowed with costs.

Wallace Nesbitt K.C. for the appellant,

8. Beaudin K.C. and Belcourt K.C. for the respond-
ents.

(1) 6 R. 67. (2) 39 Can. S.C.R. 625.
17
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PENSE v. THE NORTHERN LIFE ASSURANCE
CoO.

Life insurance—Construction of policy—Payment of premium—Time
' for payment—Forfeiture.

APPEAL from the decision of the Court of Appeal
for Ontario(1), reversing the judgment of Mabee J.,
at the trial(2), in favour of the plaintiff, and dis-
missing the plaintiff’s action with costs.

The plaintiff’s action was upon two life insurance
policies for $1,000 each assigned to him by the insured.

The first policy provided that if, after the payment
of three full years’ premiums the policy should lapse
for non-payment of any premium, the insurers would,
upon application, payment of all indebtedness and the
surrender of the policy and the last renewal receipt,
within three months after such lapse, issue a non-par-
ticipating paid-up policy “for as many twentieth parts
of its principal amount as complete annual premiums
shall have been paid or apply the same towards the
purchase of extended insurance in accordance with a
schedule indorsed ; secondly, that if, after the payment
of five full years’ premiums, the policy should lapse as
aforesaid, the insurers would, upon application, ete.,
within three months after such lapse, pay to the holder
of the policy the cash surrender value shown in the
schedule, or, at the option of the holder, lend him any
sum’, not exceeding the sum shown in the schedule, for
one year.” The premiums on the policy were paid for

*PRESENT :—Girouard, Davies, Idington, Maclemrnan and Duff JJ.

(1) 15 Ont. L.R. 131. (2) 14 Ont. L.R. 613.
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five years; those for the sixth and subsequent years
were not paid when the insured died. The trial judge
held that the holder of the policy had a right to have
it extended under the first of the above provisions
without an application therefor and compliance with
the other conditions, as the insurers were bound to
apply the moneys in hand to his credit, and that the
policy, therefore, was in force when the insured died.
This the Court of Appeal reversed, holding that the
application, payment, etc., applied to all the benefits to
be given to the holder under these conditions, that the
policy had lapsed when the insured died and there was
no right of action.

The question on the second policy was whether or
not the premiums after the first two years were pay-
able in advance. The policy was dated 31st March,
1903, and provided that “in consideration of the appli-

cation * * * and of the sum of $17.95, being the

premium for one year’s term insurance, to be paid in
advance to the company, * * * on the delivery of
this policy and the further sum of $33.90 payable an-
nually for an additional term of nineteen years, the
first of such additional payments to be made on the
20th day of March, A.D. 1904, insured the life, etc.”
The premiums were paid up to the year 1905. The in-
sured died in November, 1906. If the premium was
due in advance, in 1906, the policy had lapsed for non-
payment. The trial judge held that this provision
of the policy, not being clear and explicit, should be
construed most favourably to the insured and so as to
avoid a forfeiture, and, so reading it, his conclusion
was that only the first two years’ premiums were pay-
able in advance and that, therefore, the policy was in
force when the insured died. The Court of Appeal

17Y%,
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reversed this holding also, deciding that every year’s
premium was payable on the 20th of March, and that
there was no policy, therefore, in existence, in Novem-
ber, 1906, when the insured died.

The action was dismissed as to both policies.

After hearing counsel for both parties, the Su-
preme Court of Canada reserved judgment and, on a
subsequent day, dismissed the appeal with costs.
Girouard, Maclennan and Duff JJ. adopted the reason-
ing of Meredith J., in the Court of Appeal, and Davies
J, was of opinion that the appeal should be dismissed
for the reasons given by the Court of Appeal. Iding-
ton J. could see no reason to disturb the conclusions
reached by the Court of Appeal.

Appeal dismissed with costs.

A. B. Cunningham for the appellant.
Purdom K.C. for the respondents.
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McCLELLAN v. POWASSAN LUMBER CO.

Easement——Prwate way—Unity of ownership—Subsequent severance
—Revival of easemeni—Reservation.

APPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment of a Divisional
Court (2), which set aside the verdict for plaintiff at
the trial and dismissed the action.

In 1891 two parcels of land, on one of which was
a grist mill and the other a saw mill, theretofore owned
by different persons, became vested in one owner who,
in 1894, ’conveyed away to defendants’ (respondents’)
predecessors in title both parcels except certain lots
including that on which stood the grist mill which was
afterwards conveyed to the plaintiff. A road from the
highway over a part of the saw mill property had been
used for access to the grist mill from the time it was
built, but was obstructed by the defendants in 1906,
and an action was brought for an injunction to re-
strain them from continuing such obstruction and for
damages.

The plaintiff succeeded at the trial, but the judg-
ment in his favour was reversed by the Divisional
Court, which held that the easement was extingunished
by the unity of ownership in 1891, and that, as the sub-
sequent conveyances contained no reservation, express
or implied, of the right to use the road, the plaintiff
could not recover. This judgment was affirmed by the
Court of Appeal.

*PRESENT:—S8ir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 17 Omt. L.R. 32. (2) 15 Ont. L.R. 67.
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1909 After hearing counsel for both parties the Supreme
MCCI;;ELLAN Court of Canada dismissed the appeal for the reasons

Powsssan given by the courts below.
LuMBER
Co.

Appeal dismissed with costs.*

Laidlaw K.C. for the appellant.
Armour K.C. and McCurry for the respondents.

*Leave to appeal to the Judicial Committee of the Privy Council
granted 29th June, 1909.
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ANDERSON v. FOSTER.

Rale of land—Contract for sale—Time of essence—Delay of vendor
—Description—Statute of Frauds—~Specific performance.

APPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment of a Divisional
Court(2), which set aside the verdict for defendant at
the trial and ordered specific performance of a con-
tract for the sale of land.

The plaintiff, Foster, made an offer by letter to
purchase defendant’s land in Toronto, describing it
as “No. 22 Ann Street,” and stating the dimensions.
The deed was to be prepared at vendor’s expense and
there was a provision that “time shall be of the essence
of this offer.” The defence to the plaintiff’s action for
specific performance of the contract to purchase was
that plaintiff had not performed his part within the
time limited by the offer and that the description of
the property being defective, as there was no lot on

Ann Street numbered 22, the Statute of Frauds was

not complied with.

The Court of Appeal held that time was of the
essence of all the terms of the contract and did not re-
late only to the acceptance of the offer as held by the
Divisional Court; that.the delay by the plaintiff was
due to defendant’s failure to prepare the deed and was,
therefore, no answer to the action; and that as the
property was sufficiently described without reference

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouafd, Iding-
ton and Duff JJ.

(1) 16 Ont. L.R. 565. (2) 15 Ont. L.R. 362.
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1909 o the number of the lot the Statute of Frauds was
ANDqEJRSON complied with.
FosTER. After hearing counsel on behalf of both parties, the
T Supreme Court of Canada reserved judgment and, on
a subsequent day, dismissed the appeal.

Appeal dismissed with costs.

Watson K.C. for the appellant.
Marsh K.C. for the respondent.
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>CHARREST ET AL V. MANITOBA COLD
STORAGE CO.

253
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Bailment—N egligence—Evidence—Damages—Storage of meat.

APPEAL from the judgment of the Court of Appeal
for Manitoba (1), affirming the judgment of Dubuc
C.J., at the trial, by which the plaintiffs’ action was
dismissed with costs.

The decision of the case depended upon evidence as
to the condition of frozen meat placed in cold storage
by the plaintiffs in the defendants’ warehouse for safe-
keeping. The trial judge found that the evidence
established that the meat was in good and sound con-
dition when delivered at the defendants’ warehouse;
that the warehouse was properly constructed for the
purpose of cold storage, the plant of first-class modern
type and sufficient power; that it was operated with
proper care and by men of sufficient knowledge o con-
duct the business in an 6rdinary satisfactory manner,
- and that the actual cause of the spoiling of the meat,
- for which damages were claimed, had not been dis-

closed by the evidence. The judgment dismissing the
plaintiffs’ action was affirmed by the judgment now
appealed from.
After hearing counsel for the parties on the appeal,
- the Supreme Court reserved judgment and, on a subse-
quent day, the appeal was dismissed with costs.

- Appeal dismissed with costs.

Wallace Nesbitt K.C. for the appellants.
Ewart K.C. for the respondents.

*PRESENT :—8Sir Charles Fitipatrick C.J. and Girouard, Idington,
Duff and Anglin JJ. -
18 (1) 17 Man. R. 539.

*May 28.
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THOMAS A. LOVELESS '(DEFEND-
} APPELLANT;

AND

FREDERICK ARDIEL FITZGER-

RESPONDENTS.
ALD AND OTHERS (PLAINTIFFS)... }

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Lease—Covenant not o assign—Assignment to co-partner—Right to
renewal—Notice.

Where partners are lessees of a term for years and have eovenanted
not to assign or sub-let without the consent in writing of the
lessor an assignment by one of his interest in the lease to his co-
partner without such consent is a breach of such covenant.
Varley v. Coppard (L.R. 7 C.P. 505) followed.

The lease provided that, having performed all their covenants and
agreements contained in the lease the lessees on giving six
months’ notice in writing to the lessor before the expiration of
the term that they required it, would be entitled to a renewal.

Held, that a breach (after the said notice was given) of their covenant
in the lease not to assign without leave caused a forfeiture of the
right to renewal.

Judgment appealed from (17 Ont. L.R. 254) affirmed.

A PPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment at the trial in
favour of the plaintiffs.

In 1904 the appellant Loveless and one Barbour,
partners in business, became assignees of a lease for a
term to expire in August, 1907, and signed an agree-

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 17 Ont. L.R. 254 sub nom. Fitzgerald v. Barbour.
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ment to pay the rent and observe all the obligations,
stipulations and agreements contained therein. The
lease contained a covenant by the lessees not “to assign
or sub-let without leave,” and provided that the les-
sors, in case the lessees had kept and performed all
their covenants and agreements and should give notice
in writing to the lessors six months before the term
expired that they required it, would grant a renewal
of the lease for a further term of five years.

The six months’ notice for renewal was given, but
before the term expired the partnership between the
lessees was dissolved and Barbour, without leave of
the lessors, assigned all his interest in the lease to his
co-lessee Loveless. When the term ended the lessors
refused to renew and brought an action for possession
of the premises.

The two questions raised for decision in the case
were: 1. Wag the assignment by Barbour to his co-
partner a breach of the covenant not to assign without
leave? 2. If it was, having been made after the notice
was given did it work a forfeiture of the right to a
renewal ?

The trial judge and Court of Appeal held that there
had been a breach of the covenant not to assign, which
entitled the lessors to re-enter and take possession of
the premises. The lessee Loveless appealed from the
judgment of the Court of Appeal to the Supreme Court
of Canada.

Gibbons K.C. and Geo. S. Gibbons for the appel-
lant. As soon as the notice was given, no breach hav-
ing occurred up to that time at all events, the term was

18%
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1909 extended. 24 Cye., p. 1008; Finch v. Underwood(l) ;

~——

LOVI’E,LE,SS Bastin v. Bidwell (2).
FITZGERALD. The breach, if any, was waived by the subsequent
" acceptance of rent. Foa on Landlord and Tenant (4
ed.), pp. 263 et seq.; Davenport v. The Queen(3) ;

Oroft v. Lumby (4).

A transfer to a co-partner is not a breach of the
covenant not to assign. Grove v. Portal(5) ; Corpora-
tion of Bristol v. Westcott(6).

Varley v. Coppard(7) is not an authority against
the présent appellant. In that case there was no
privity of covenant between the lessor and the as-
signee of the term, while here the retiring partner,
Barbour, still remains liable to the lessor on his coven-
ants. Moreover, later cases have shaken its authority.
See Langton v. Henson (8) ; Horsey Estate, Limited v.
Steiger(9).

Sheﬁley K.C. and Judd K.C. for the respondents.
The lessees were tenants in common only. R.S.0.
[1897] ch. 119, sec. 11. .

No case of waiver iy made out. The trial judge
decided against appellant on the point and his deci-
sion was affirmed by the Court of Appeal.

Varley v. Coppard(7) is conclusive in our favour.
It has been followed in England and was discussed in
Munro v. Waller(10), where the distinction was made

- between parting with possession and assigning.

(1) 2 Ch. D. 310. (6) "12 Ch. D. 461.
(2) 18 Ch. D. 238. (7) LR. 7 C.P. 505..
(3) 3 App. Cas. 115 (8) 92 L.T. 805.

(4) 6 H.L. Cas. 672, (9) [1898] 2 Q.B. 259;
(5) [1902] 1 Ch. 72T. V [1899] 2 Q.B. 79.

(10) 28 O.R. 29.
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THE CHIEF JUSTICE was of opinion that the appeal
should be dismissed for the reasons given in the court
below.

Davies J—During the argument I was inclined to
the opinion that Mr. Gibbons has successfully distin-
guished Varley v. Coppard(1l). Subsequent reflec-
tion and consultation with my colleagues however
convinced me that I was wrong, and that in this appeal
that case should be treated as correctly stating the law
applicable to the facts before us., I have read the
opinion of Mr, Justice Anglin and concur in his rea-
soning and conclusion.

IniNgTON J. and DuFr J. agreed with Anglin J.

ANGLIN J.—The defendant Loveless appeals from
the judgment of the Court of Appeal for Ontario
affirming the judgment of Meredith C.J. awarding to
his landlords possession of certain leasehold premises
in the City of London.

The original lease of these premises, made for a
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term of five years to N. F. Yeo and A. P. Yeo, was

assigned by them with the approval of the lessor to the
defendants Barbour and Loveless, who were partners
in trade. It contained a provision for extension for
a further term of five years upon the tenants observing
all their covenants and giving written notice six
months before the expiration of the original term of
their desire for such extension. The lessees had coven-
anted not to assign without leave. The tenants, Bar-
bour and Loveless, gave due notice of their desire for
an extension. After the notice had been given and
before the expiry of the original term they dissolved

(1) L.R. 7 C.P. 505.
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partnership and thereupon Barbour, without the leave
of the landlords, assigned his interest in the lease to

Frozesnarn, LOVeless.  This, the plaintiffs maintain, was a breach

Anglin J.

of the covenant not to assign without leave, and en-
titled them to refuse the extension demanded. The
tenant Loveless refusing to quit the premises on the
expiry of the original term, this action was brought
to recover possession from him,

The defendant rests his appeal upon two grounds:
(1) that the transfer without leave, upon dissolution
of the partnership, of the interest of his erst-while
partner in the leasehold premises, which had been oc-
cupied by the partnership, did not constitute a breach
of the covenant against assignment without leave; (2)
that if it were such a breach of covenant it would not
disentitle him to the benefit of the extended term be-
cause it occurred after he and his former partner had
given to the landlords notice of their intention to
exercise their option for an extension of their term;
that an assignment thereafter could operate only—if
at all—as a ground of forfeiture, and that as a ground
of forfeiture it had not only not been taken advantage
of, but had been waived by the landlords’ acceptance
of two gales of rent.

The first point is, in my opinion, concluded against
the appellant by Varley v. Coppard(1). The only
differences between that case and this are, first, that
there the lease was made originally to a single tenant
and was afterwards assigned to two partners in trade,
while in the present case there were two original
lessees, who, with the landlords’ consent, assigned to
the appellant and his partner; and, second, that in

(1) L.R. 7 C.P. 505.
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Varley v. Coppard(1l) there was merely privity of

1908
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estate between the landlord and the assignees of the LOW;LESS
lease, whereas here the appellant and his partner had Frrzerrars.
covenanted directly with the landlord for payment of Anglin J.

\

rent, etc.

The rights and obligations of assignees of a lease,
who hold subject to a covenant against assignment
without leave, must in my view be the same, whether
the lease was originél_ly made to a single lessee or to
several lessees. I find nothing in the slight difference
in this respect distinguishing the present case in prin-
ciple from Varley v. Coppard(1).

That there is privity of covenant between the land-
lord and the assignees in the present case and that
the assignor therefore remained liable to the landlord
for the rent of the premises for the remainder of the
term, notwithstanding the assignment, whereas in
Varley v. Coppard (1) there being no such privity of
covenant but only privity of estate, the assignor’s lia-
bility to the landlord for rent ceased upon the assign-
ment, seems at first blush a difference of substance.
But the covenant not to assign without leave cannot
mean one thing where the liability of the assigning
tenant to pay rent depends merely upon privity of
estate and quite another where that liability rests also.
upon covenant. What amounts to a breach in the one
case must likewise constitute a breach in the other.
The adventitious circumstance that the out-going part-
ner remained liable for rent because of his covenant to
pay rent during the term cannot affect the construc-
tion of the entirely independent covenant not to assign
without leave. The transfer may be less palpably

(1) L.R. 7 C.P. 505.
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injurious to the landlord—indeed, it may be that it
does not injure or prejudice him at all—yet, if Varley
V. Coppard (1) is rightly decided, it is none the less a
breach of the covenant and entitles the landlord to
exercise whatever rights accrue to him upon such a
breach.

In Corporation of Bristol v. Westcott(2) Jessel
M.R,, referring to Varley v. Coppard (1), said:

I do not know that I should have decided even that case in the same
way for the deed was not in point of law an assignment,

a remark which is relied upon as casting some doubt
upon the earlier case. But in Langton v. Henson (3),
Buckley J. points out that this was said “by way of
dictum,” and he adds:

‘Where one of two joint tenants assigns to another, or, as Sir George
-Jessel prefers to call it, releases to the other, he does most effectually .
-deal with the estate; he destroys the privity of estate between him-
gelf and his lessor; the estate is affected; something has been parted

‘with., The case of Qorporation of Bristol v. Westcoté (2), in my opin-
don, leaves Varley v. Coppard(l) altogether unaffected.

Hawkins J. expresses the same view in Horsey Estate,
Limited v. Steiger(4).

As partners, the appellant and his former partner
"were not joint tenants, but tenants in common of the
leasehold premises which were partnership property,
.and therefore a conveyance of the interest of one to
the other must be by assignment and not by release.

Varley v. Coppard (1), decided in 1872, has heen
‘accepted by leading text-writers as authority for the
“proposition that an assignment without leave by one of
two lessee-partners to the other is a breach of a
.covenant not to assign without leave. Woodfall (18

(1) LR. 7 C.P. 505. (3) 92 L.T. 805.
(2) 12 Ch. D. 481, at p. 465. (4) [1898] 2 Q.B. 259, at p. 264.
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ed.), p. 755; Foa (4 ed.), p. 278. It has been followed 199
since the Bristol Case (1) in what appears to be a care- LovirjEss
fully considered case by a Divisional Court in Ontario, Frrzeeraro.
Munro v. Waller(2), and should, I think, be now re- Anng 3.
garded as an accepted authority.

The right of the lessees to the further term is made
to depend upon the fulfilment of two conditions pre-
cedent—one, their giving six months before the expira-
tion of the term originally created written notice that
they require a further term; and the other, perform-
ance by them of all covenants in the lease. No ques-
tion arises as to the first condition ; the requisite notice
was duly given at a time when there had been no
breach of covenant by the tenants.

The appellant maintains that the second condi-
tion means not that the lessees must as a condition
precedent fulfil their covenants throughout the entire
original term, but that observance of them shall be
required as a condition precedent only up to the time
when notice requiring a further term is given and that
a breach thereafter is not of a condition precedent, but
merely of an ordinary covenant giving to the landlord
a right of forfeiture of the further term vested in the
tenants by their notice. It is obvious that if this con-
tention should prevail, the lessees, by giving the re-
quisite notice for extension immediately after taking
their lease, would entirely eliminate observance of
their covenants as a condition precedent to their
right to have such extension.

This certainly was not the intention of the parties,
and I find nothing in the agreement to warrant such a
construction. The agreement is that the lessor “will

(1) 12 Ch. D. 461. (2) 28 O.R._ 29.
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allow the lessees to occupy the said premises for a
further term of five years commencing at the expira-
tion of the term hereby created,” “if the lessees have
duly kept and performed all tke covenants, provisos,
and agreements in these presents contained.” These:
words clearly import observance of covenants, ete., up-
to the time at which the lessor agrees to permit occu-
pation for the further term to begin, which is at “the-
expiration of the term hereby created.”

The appellant relies upon a statement of Mellish
L.J. in Finch v. Underwood (1), to the effect that such:
a condition is satisfied if the covenants ‘“have been so.
observed and performed that there is no existing right
of action under them at the time when the lease is.
applied for.” Kay J., quoting this language in Bastin
v. Bidwell(2), at p. 250, says: “That must mean, 1
suppose, at the time when the notice was given.”

In neither of these cases was it necessary to deter-
mine this point. In both the lessees had broken their
covenants to repair before the notice for renewal was.
given, and the state of disrepair actually subsisted at
the date of the notice. I must respectfully decline to.
follow this mere obiter dictum of Mellish L.J., as inter-
preted by Kay J.

The cases of Hersey v. Giblett (8), and Nicholson V.
Smith(4), cited by the appellant upon this point do-
not appear to be at all relevant.

The assignment by Barbour to Loveless constitut--
ing a breach of a covenant at a time when its obser-
vance was still a condition precedent to the right of”
extension, the landlord was justified in refusing the-
extension demanded. The appellant is therefore an.

Beav. 174.

(1) 2 Ch. D. 310, at p. 315. (3) 18
(4) 22 Ch. D. 640.

(2) 18 Ch. D. 238.
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overholding tenant and is subject to ejectment at the 1_99?
suit of his landlord. LoverEss

.
The appeal fails, and must be dismissed with costs. Frrzezraro.

Anglin J.

Appeal dismissed with costs,

Solicitors for the appellant: Gibbons, Harper &
. Gibbons.
Solicitors for the respondents: Meredith, Judd & Mere-
dith.
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ALPHONSE ST. HILAIRE (DEFEND-
'}APPELLANT ;

AND

MATHIAS LAMBERT (PLAINTIFF)...RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Appeal—Jurisdiction—Alberta Liquor License Act—Cancellation of
license — Persona destgnata — Curia nominatim — “Originating
summons”—Court of superior jurisdiction.

On an application for the cancellation of a liquor license issued under
the “Liquor License Act” of the Province of Alberta, a judge of
the Supreme Court of Alberta, in chambers, granted an origihat-
ing summons ordering all parties concerned to attend before him,
in chambers, and, after hearing the parties who appeared in
answer to the summons, refused the application. The full court
reversed this order and cancelled the license. On an appeal by the
licensee to the Supreme Court of Canada,

Held, that the case came within the principle decided in The Oanadian
Pacific Railway Co. v. The Little Seminary of Ste. Thérése (16
Can. 8.C.R. 606), and, consequently, the Supreme Court of Canada
had no jurisdiction to entertain the appeal.

MOTION to quash an appeal from the judgment of
the Supreme Court of Alberta reversing an order by
Beck J., in chambers, and ordering that a liquor
license issued to the appellant should be cancelled.

The circumstances material to the question raised
upon the motion are stated in the head-note.

C. A. Grant, for the motion. The controversy in-
volved on this appeal did not arise in a court of super-

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
idington, Duff and Anglin JJ.
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ior jurisdiction. The “originating summons” was 1909

issued under section 57 of the “Liquor License Ordin- sr. HILAmE
ance,” by Beck J. merely as persona designata or LAMBERT,
curia nominatim, and, in hearing and deciding the ——
appeal from his order, the full court was acting in a

similar capacity. There was no “action” taken within

the meaning of the definition contained in the second

section of the Alberta statute, 7 Edw. VII. c¢h. 3. This

court, consequently, has no jurisdiction to enter-

tain the present appeal. The matter in controversy

arose before the Board of License Commissioners,
appointed under the “Liquor License Ordinance,” and

the subsequent proceedings, under section 57 of that
ordinance, were merely the summary procedure pro-

vided thereby in reference to the license granted

by them. We rely upon the decisions in Angus

v. The Calgary School Trustees(1); The Canadian

Pacific Railway Co. v. The Little Seminary of Ste.
Thérése(2): The James Bay Railway Co. v. Arm-

strong (3), and The Montreal Street Railway Co. v.

- The City of Montreal(4).

Chrysler K.C. contra. The “originating summons”
“was taken in this case in the manner provided by
Order 40, Rules 469 to 474, of the “Judicature Ordin-
ance” (1898), and was an independent proceeding
in the Supreme Court of Alberta, the court of superior
jurisdiction in that province. Reference should be
made also to the Acts amending that ordinance, 7
Edw. VII. ch. 3, sec. 9 (Alta.), and 8 Edw. VII. ch. 7.
We rely upon the decision in The North British Cana-

(1) 16 Can. 8.CR. 716. (3) 38 Can. S.C.R. 511.
(2) 16 Can. S.C.R. 606. (4) 41 Can. S.OR. 427.
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dian Investment Co. v. The Trustees of 8t. John

Sr. HILAIRE School District(1), and the 44th and 36th sections of

LAMBEBT

the “Supreme Court Act,” R.S.C. 1906, ch. 139.

The judgment of the court was delivered, as fol-
lows, by

TeR CHIEF JUSTICE.—The majority of the court
are of opinion that this case comes within the principle
decided in The Canadian Pacific Railway Co. v. The
Little Seminary of Ste. Thérése(2), and that we are
without jurisdiction.

The motion to quash is granted, with costs which
are taxed at fifty dollars.

Appeal quashed with costs.
Solicitor for the appellant: Louis Madore.

Solicitors for the respondent: Bishop, Grant & Dela-
vault.

(1) 85 Can. S.C.R. 461. (2) 16 Can. 8.C.R. 606.

+
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AHEARN & SOPER, LIMITED (OF-) 1609
POSANTS ) .+ o s v eeeeeenneenns f APPELLANTSS sy 1,11,
*0ct. 5.
AND ’ —_
THE NEVV YORK TRUST CONI-}
PANY (CONTESTANTS) ............ RESPONDENTS.

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Privileges and hypothecs—Tramway—Operation on highway—Title
to land—Immobilization by destination—~Sale of tramway by
sheriff as “going concern®—Unpaid vendor—Lien on price of
cars—Pledge—Contract—Construction of statute, 3 Edw. VII. ch
91 (Que.)—Priority of claim—Collocation and distribution—
Arts. 879, 2000 C.C.—Art. 752 Mun. Code.

A company operating an electric tramway, by permission of the
municipal corporation, on rails laid on public streets vested in
the municipality, to secure the principal and interest of an
issue of its debenture-bonds hypothecated its real property, tram-
way, cars, ebe., used in conunection therewith, to trustees for the
debenture-holders, and transferred the movable property of the
company and its present and future revenues to the trustees.
By a provincial statute, 3 Edw. VIL ch. 91, sec. 1 (Que.), the
deed was validated and ratified. On the sale, in execution, of
the tramway, as a going concern:—

Held, that whether, at the time of such sale, the cars in question were
movable or immovable in character the effect of the deed and
ratifying statute was to subordinate the rights of other creditors
to those of the trustees, and, consequently, that unpaid vendors
thereof were not entitled, under article 2000 of the Civil Code of
Lower Canada, to priority of payment by privilege upon the dis-
tribution of the moneys realized on the sale in execution.

Per Gironard J.—Duff J., contra—After the cars in question had
been delivered to the tramway company and used by it in the
operation of their tramway, they became immovable by destina-
tion. -

In the result, the judgment appealed from (Q.R. 18 K.B. 82) was
affirmed.

*PRESENT:-—Girouard, Idington, Duff and Anglin JJ.
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APPEAL trom the judgment of the Court of King’s
Bench, appeal side(1), affirming the judgment of
the Superior Court, District of Quebec, by which the
appellants’ opposition afin de conserver was dismissed
with costs.

The property of the Lévis County Railway Com-
pany, consisting of certain real estate and other pro-
perty, including an electric tramway and the cars used
in the operation of the tramway system, was sold in
execution and the appellants filed an opposition afin
de conserver claiming the right to be paid, by privilege
as unpaid vendors, the amount due to them by the
railway company for the price of a number of the
tramcars, a rotary plough and a tower-waggon which
they had sold and delivered to the railway company
some time previously. The cars, etc., were operated
by the company as part of their electric tramway
system upon rails laid, by permission of the municipal
corporation, upon public streets, the title to which
remained vested in the municipality, the railway com-
pany never acquiring any title as proprietor to the soil
in these streets which were public highways of the
municipality.

The opposition was contested by the trust com-
pany, which claimed the whole amount levied by the
sheriff as prior mortgagees or hypothecary creditors.
Their claim was based upon a deed of hypothec by
which, under art. 5132 R.8.Q., the railway company,
in order to secure the payment of an issue of deben-
ture-bonds held by the trust company, mortgaged and
hypothecated to the trust company certain parcels of
land and the electric railway of the company with all

(1) QR. 18 K.B. 82.
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the real property thereof, * * * the rails, cars *
¥ * rolling stock and equipment appurtenant thereto
or used in connection therewith; and, further, to
secure the interest on the bonds, the company trans-
ferred to the trust company all its movable property
and all its present and future revenues. This deed
~and the issue of the debentures were validated and
ratified by the statute, 3 Edw. VIL ch. 91, sec. 1
(Que.), prior to the sale of the cars, etc., by the
appellants:

By the judgment appealed from, the judgment
of Mr. Justice Lemieux dismissing the opposition
was, in effect, confirmed. In rendering his judg-
ment in the court below (not printed in the re-
port), Mr. Justice Cross concludes as follows: “It
is contended for the appellant that the cars, etc.,
of which the price is claimed were movables and I
incline to think that, as regards the cars, though per-
haps not as regards the tower-waggon and sweeper,
this view would be the correct one, if it were merely a
case of determining in a general way whether these
objects fell within the terms of article 384 C.C. or
within those of article 379 C.C. These cars can be
taken from place to place and it is common enough
for such vehicles to be found from time to time in use
on the lines of other railway companies, so that they
are such objects as are mentioned in article 384. How-
ever, even if they be considered movables, the special
statute has declared them to have been validly
pledged, and, this being so, the privilege of the unpaid
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dinated to the right of the pledgee. The correct con-
clusion appears to be that the mortgage was intended
to be a charge upon the railway company’s undertaking
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as a ‘“going concern” and that, in so far as may be
necessary to give effect to the intention, the cars,
Sweeper and tower-waggon are to be considered as
having been made part of the realty. I would, conse-

quently, confirm the judgment.”

G. F. Henderson K.C. and Cannon, for the appel-
lants. N : L
G. G. Stuart K.C., for the respondents.

G1ROUARD J.—Article 2000 of the Civil Code does
not apply. The thing sold. is not in the same condi-
tion. Before delivery the cars were movable property ;
after delivery and being operated. as part of a railway
system they became immovable by destination. Art.
379 C.C. .Therefore the appellants fail in their ap-
peal and in dismissing the same we merely follow the
well -settled jurisprudence of the Province of Quebec,
especially the following cases: Wallbridge v. Farwell
(1) ; Lainé v. Béland (2) and Redfield v. Corporation
of Wickham, in 1888(3). At all events the mortgage
deed, ratified by statute, gives a preference to the
holders of the debentures over the vendors.

IpiNgTON J —1In Toronto Raﬂway Co. v. City of

Toronto(4) the Privy Couneil was asked to hold cars

to be real estate and their Lordships, at p. 814, say

they cannot accede to the argument addressed to them or adopt the
reasoning of Osler J. in Kirkpatrick’s Case({5) (where such a proposi-
tion was maintained) without doing violence to the English language
and to elementary principles of English law.

" That case is not decisive of this one, but is most

suggestive.
(1) 18 Can. S.CR. 1. (3) 13 App. Cas. 467, at p. 473. |
(2) 26 Can. S.CR. 419. (4) [1904] A.C. 809.

(5) 2 Ont. LR. 113.
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" " 'There was not, when the earlier Quebec cases relied
‘on herein were decided holding locomotives to be im-
‘movable property when owned and used by a railway
company, so much difference between the English
1law and the law of Quebec as to what constituted real
property. (widely different ag the respective laws of
these provinces governing real property were and are)
that we should expect to find now such a wide diver-
:gence as will result from following in Ontario cases
the reasoning in the Privy Council above referred to,
‘and in Quebec cases the reasoning of certain cases in
the courts of that province and in this court in the
-cases of Wallbridge v. Farwell(1), and The Ontario
‘Car and Foundry Co. v. Farwell(1).

" It is not expedient that such a divergence should
be needlessly developed.

The agreement relied upon by the respondent was

‘validated by the competent authority of the Legisla-
‘ture of Quebec and the charges it was intended to
secure declared binding to all intents and pur-
‘poses in' comprehensive language that needs no sup-
port from any judicial theories as to the development
of art. 379 of the Civil Code. '
" When we see the rather absurd results these theories
‘may, if adopted, produce in the case of interprovincial
railways and other cases, we should, I respectfully
-submit, refrain from helping to embarrass by saying
‘that which may do so.

That article cannot cover the quite possible case
of a street railway that never was the proprietor of
.any real estate on which to place its cars. But what
of such a railway which had parted with its real estate
and yet continued to run cars? On the theory put

(1) 18 Can. S.CR. 1.
19%
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forward would the cars after the company’s sale of its

‘Teal estate be possessed of exigible or inexigible real
‘estate whilst running by virtue of a temporary license

on His Majesty’s highway? x

I by no means feel that the last word has been
spoken in this court on the question. It may be quite
as open to the Privy Council to find that what has been
said in Quebec and in this court did as much violence
to the elementary principles of Quebec law and to
the language of the Civil Code as that court declared
the reasoning above referred to did the English law
and language. . :

In view of all that I do not desire to commit my-
self to any expression of opinion upon the bearing of
the decision and emphatic expression of the law in the
judgment;in the case of Toronto Railway Co. v. The
City of Toronto(1), upon the case now in hand. In-
deed, I do mot think it has much to do with it. I prefer
to rest on the safe ground the validating statute
above referred to gives.

The appellant seeks to enforce, after the time for
revendication had elapsed, a privilege in respect of the
proceeds of a judicial sale of property which the legis-
lature had, by validating the deed, in effect declared
charged with the payment of other liabilities; and
which became operative and charged on the property
now in question the moment the appellant had de-
livered the goods or immediately after its rights of
revendication were gone. Moreover, I incline to hold
it'may fairly be inferred their condition had changed
and they had not remained, as required by the art.
2000 C.C. giving the privilege in the same state as
when sold. The privilege is given by the Code on the

(1) [1904] A.C. 809,
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proceeds of sale. But the validating Act provides
specifically for the distribution of the proceeds in
question and thereby overrides the general law by
words that ignore such a privilege. It provides for
superior liens which I take it means liens upon the
property. :

This privilege claimed herein can hardly be held to
fall within the term “liens on the property.”

The point raised of the intention of the legislature
in a private Act, such as this now in question, in
regard to the rights of parties concerned but not
named does not seem to me to have much force when
we find the claim rested on transactions taking place
long after the passing of the Act.

If the privilege had been in existence or the trans-
action out of which it might have arisen had taken
place before the passing of the Act I think the point
taken might have been more arguable.

I hardly think the rule of interpretation invoked
to except this case could ever have been intended to
apply to a non-existent class of persons or personal
fights. .

The claim set up anent the payment to debenture-
holders of interest in preference to the current ex-
penses does not seem to be open in this proceeding,
and the opinion expressed in the case of Farwell(1)
above cited seems to indicate might fail in any pro-
ceeding,. ‘

The appeal should be dismissed with costs.

Durr J.—There are two questions raised by this
appeal; first: Were the cars in respect of which the
appellants claim a preference immeubles par destina-

(1) 18 Can. S.CR. 1.
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tion at the time of the sale of them? And secondly: If
not, is the, right of the respondents under their mort-
gage superior to the preference to which the appel-
lants are entitled as unpaid vendors?

The first question must, I think, with great respect,
be answered in the negative. Article 379 provides as
follows:

Les objets mobiliers que 'le propriétaire a placés sur son fonds a
perpétuelle demeure, ou quwil y a incorporés, sont immeubles par
destination tant qu’ils y restent;
and it is well settled law that this immobilization par
d:estinati,on, takes place only when the “propriétaire”
of the fonds is also the propriétaire of the. meuble
affected. The weight of the opinion appears to be to
the effect that in this provision the word “proprié-
taire” is to be construed stricto sensii.

Thus Laurent, at Vol. V., No. 437:

Du principe que nous venons de poser, suit que le locataire et le
fermier ne peuvent pas immobiliser les objets mobiliers qu’ils placent
sur le fonds, ni par destination agricole ou industrielle, ni par per-
pétuelle demeure. Aubry et Rau t. IL, p. 12, note 33, et les auteurs
et arréts qui y sont cités. Il en est de méme des detenteurs qui ont
un droit réel sur la chose; Pusufruitier, Yemphytéote, le superficiaire
ne peuvent pas immobiliser.

The other authorities are referred to in 2 Mignault,
p. 417. Does it appear that the railway company was
the propriétaire of a fundus upon which the cars in
question were placed by it & perpétuelle demeure?
There is here,.of course, no question of incorporation.
The railway company was empowered to operate an
electric railway in the town of Lévis; that is to say,
they were authorized to lay their tracks and run their
cars in the streets and so on. They were the owners,
doubtless, of depots where the cars would be when not
in use; when in use, they would be upon the company’s
tracks which would mainly be situated in the streets.
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. Now it seems quite impossible to hold in respect
of the depots where they were put when not in use
that the cars were placed there a perpétuelle demeure
within the meaning of this article. One might as well
say that the pictures in a gallery built for their
reception become immeubles par destination; or the
taximeters in a garage. The car, no more than the
automobile, is the accessory of the building which
serves to protect it when not in use; rather the in-
verse. And there is a stronger case for the immobili-
zation of the pictures than that of the cars; for the
car does not perform its normal functlon while within
the car barns.- Then: Did the track constitute a
fundus of which the company was the propriétaire
and to which the car became attached & perpétuelle
demeure? That cannot, I think, be affirmed because
the track was mainly in the highway and I am unable
to doubt that the agreement betwéen the company and
the municipality and the statute ratifying that agree-
ment did not confer upon the company any proprie-
tary interest in subsoil or surface of the highway.
Precisely what the rights of the company in respect
of the highway were it may not be easy to say; pro-
bably they cannot with accuracy be expressed in the
terms of the Civil Code. They were statutory rights
and, I should prefer to say, sui generis. I can, how-
ever, entertain no doubt, having regard to the settled
legislative policy declared in article 752 of the Muni-
cipal Code (under which alienation of any part of a
municipal road is forbidden), that the statute and
agreement cannot fairly be read as investing the com-
pany with any proprietary interest in the streets upon
which its tracks might be laid. The legislature could
have departed from its settled policy, of course; but
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the concessionaires who contend they have done so
must, in support of this view, point to language much
more clearly exhibiting such an intention than any
found in the agreement under which the company was
operating.

It cannot, moreover, be said, without blinking
the facts, that the cars were accessory to the tracks.
The truth plainly is that depots, cars, track, all
were means employed in working an enterprise of
transportation. Each of these instruments was in a
practical sense essential to the enterprise. They were
all accessories to it; as among the instruments them-
selves it involves, I think, some glossing of the actual
facts to describe any one of them as an accessory in
relation to another,

On principle, therefore, I think the immobilization
of these cars is not established. There are, however,
authorities which my learned brother Girouard thinks
decide the point, and in the opposite sense. The cases
bearing on the point are referred to in Ontario Car
and Foundry-Co. v. Farwell(1). I do not, of course,
question the authority of that decision so far as it
goes. But, with great respect, I do not think it ean
be held to involve any principle governing the deter-
mination of the question actually before us. The deci-
sion in Farwell’s Case(1), as well as the decisions of
the Quebec courts upon which it was founded, related
solely to railways owning the land upon which their
cars would normally be in use. The first of the objec-
tions indicated above obviously would have no appli-
cation, in such a case and is, therefore, I think, not
met by those decisions. '

The appellants, however, fail, I think, on the
second point.

(1) 18 Can. S.CR. 1.
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There is some difference of opinion respecting the
legal character of the preference attached to the claim
of an unpaid vendor by art. 2000 C.C. The preferable
view, I think, is that it is not in the nature of a droit
réel in the thing itself since it affects no dismember-
meént of the property and confers neither any dominion
over the thing nor the droit de suite, but is merely a
right incidental to the vendors’ personal claim resting
upon a privilegium inter personales actiones; 3 Aubry
et Rau 256; 2 Planiol 2548,

By the text of the law it yields to the express
nantissement of the pledgee and to the implied
pledge of the lessor (art. 2000 C.C.) ; and it obviously
cannot successfully be asserted against the droit de
retention. The question is: Ought it to prevail against
a security of the character constituted by the respond-
énts’ mortgage? With great respect I have a good
deal of difficulty in holding that this security falls
within the class described as pledge in art. 2000 C.C.;
but putting that question aside I think the security
created by the mortgage is such that by its very nature
it must prevail as against the vendor’s preference.

‘The mortgage unquestionably establishes a droit
réel in all the personal as well as the real property of
the company. 'The property in the meubles in question
passed to the company and it is this property which
by the express terms of the instrument is transferred
to the mortgagees as security for the company’s in-
debtedness. It would, I think, require an express text
to justify the recognition of a preference resting as I
have said upon a mere privilegium inter personales
actiones as superior to such a security.

It was vigorously argued that we ought not to give
to the legislation ratifying the mortgage such a mean-
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ing and effect as would prejudice pre-existing rights.
But to that there seem to be several answers. The
appellants’ right to a preference had not accrued when
the statute was passed and might never accrue. In
these circumstances it may be questionable whether
the rule invoked could have any application at all.
Then the rule is only a canon of construction and must
yield when a contrary intention sufficiently appears.
Now under the “Railway Act” the company was
expressly authorized to “mortgage” its movable pro-
perty. Used in the context “hypothecate, mortgage
and pledge” the word imports a legal process differing
from both that of hypothecation and that of pledging;
and having regard to the well known practice through-
out Canada in respect of railway mortgages, of which
one cannot suppose the legislature to have been ignor-
ant, there can be no doubt that it imports the power
to transfer the property as security while retaining
the possession. Nebody would, of course, doubt the
power of the legislature to create a form of security
unknown to the common law of Quebec; and the legis-
lative sanction of a security of the kind indicated
implied an authority to the company to burden its
meubles (while retaining possession of them) with
charges superior to the preference of the unpaid
vendors. It would unduly strain the principle in-
voked to hold that legislation validating the particular
form in which that had been done was inoperative in
respect of claims of preference advanced after the date
of the legislation solely on account of such preference
arising out of sales which took place before the statute
was passed.

ANGLIN J.—Assuming that the opposants have a
right of appeal from the interlocutory judgment upon
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demurrers-dealt with in the Court of King’s Bench,
I am of opinion that upon this part of their appeal
they must fail. I find nothing in the instrument of
hypothecation or in the statute by which it was rati-
fied, which confers upon them any right of preference
over the claim of the respondents. It is not revenue
of the company (upon which working expenses may be
a prior charge), but proceeds of the sale of its pro-
perty with which the court is dealing. The respond-
ents’ mortgage is no doubt in the form of a trust deed,
but the appellants are not cestuis que trustent and the
deed certainly does not create any lien in their favour
superior or equal to that of the bond-holders, whom
the respondents represent.

. If we were here dealing with cars of a railway
system operating upon a right of way of which the
railway company was the proprietor, I would deem
this case concluded by the decisions of this court in
Ontario Car and Foundry Co. v. Farwell(1), and
Lainé v. Béland (2), approving and adopting what has
been uniform jurisprudence of half a century in the
Province of Quebec.

The law of Quebec upon the question of immobili-
zation is derived not from English, but from French
sources; Morrison v. Grand Trunk Railway Co.(3),
at p. 319; and in the Farwell Case(1) Strong J., for
that reason, guards himself against being taken .to
establish a precedent in cases arising in provinces
subject to the English system of law. The decision of
the Privy Council in Toronto Railway Co. v. City of
Toronto(4), which proceeded upon the principles of
English law in force in Ontario, was not intended to

(1) 18 Can. S.CR. L. (3) 5 LC. Jur. 313.
(2) 26 Can..S.CR. 419. (4) [1904] A.C. 809.
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be and, in my opinion, is not an authority upon the
law prevailing in the Province of Quebec and would
not warrant this court in treating its own decisions in
the Farwell Case(1) and in Lainé v. Béland(2), as
overruled. But, in the case of a street railway oper-
ated upon highways of which the tram company is in
no sense proprietor, it may well be that the foundation
for an application of the provisions of art. 379 C.C. is
lacking; and, in some future case in which it may be
necessary to deal with that question, the status of the
rolling stock of such a railway may be held not deter-
mined by the decisions of this court which have been
cited. :

In the present case whatever the character of the
rolling stock in question—whether movable or im-
movable—the language of the respondent’s security is
sufficiently comprehensive to include it. The efficacy

.and the validity of that security have been declared

by an Act of the legislature. It contains provisions
for the distribution of the proceeds of a sale of the
property covered by the security which seem to be
inconsistent with the existence in regard to that pro-
perty of such a right as the appellants assert. Upon
this ground I concur in the judgment dismissing this
appeal.
Appeal dismissed with costs.

Solicitors for the appellants: Taschereau, Roy, Con-

' non & Parent.

Solicitors for the respondents: Pentland, Stuart &
Brodie.

(1) 18 Can. S.CR. 1. (2) 26 Can. S.C.R. 419.
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"THE SHAWINIGAN CARBIDE }

COMPANY (DEFENDANTS)..:..... APPELLANTS ]
AND

JEAN DOUCET (PLAINTIFF)........ RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Negligence—Dangerous  works—Defective appliances—Bvidence—
Onus of proof—Presumption—Ari. 1054 0.C.—“Res ipsa loqui-
tur.”

«

In an action to recover damages for injuries sustained by him in
consequence of an accident in the company’s caleium carbide
works, the plaintiff’s evidence shewed that a furnace operated
upon a new system had been recently installed, that he was em-
ployed with other workmen to charge the furnace, draw off the
liquid carbide when it was ready through openings in the base
of the furnace, clean the orifices and re-plug them with moist
mortar preparatory to re-charging. While the plaintiff was in
the performance of his work in re-plugging one of these orifices
an explosion oceurred which caused the injuries eomplained of.
There was no evidence of contributory negligence.

Held, Duff and Anglin JJ. dissenting, that, apart from any presump-
tion arising under article 1054 C.C., the fact of the explosion
occurring under such circumstances sufficiently established ac-
tionable negligence on the part of the company.

Per Fitzpatrick C.J. and Anglin J. (Girouard and Duff JJ. conire,
and Idington J. expressing no opinion upon the question), that,
under article 1054 of the Civil Code of Lower Canada, masters
and employers, as well as other persons, are responsible for
damages caused by fhings under their control or care where
they fail to establish that the cause of the injury was attributable
to the fault of the person injured, to vis major or to pure aceci-
dent, or that it occurred without fault imputable to themselves.

Judgment appealed from (Q.R. 18 K.B. 271) reversing the decision
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of the Court of Review (Q.R. 85 S.C. 285), affirmed, Duff J. dis-

senting.

*PrESENT: —Sir Charles Fitzpatrick C.J. and Girouard, Tdington,
Duff and Anglin JJ.
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1909 APPEAL trom the judgment of the Court of King’s
%i:;nml‘;r%m Bench, appeal side(1), reversing the judgment of the
Dot = Superior Court, sitting in review(2), and restoring
i, - that of Cannon J., at the trial, whereby the plaintiff’s
action was maintained with costs.
The material facts of the case are stated in the

head-note.

"G G Stuart K 0. and Howard, for the appellants.

8. Beaudin K.C. and Martel K. 0 'for the respond-
ent. - Cot . .

1

Le Juee EN CHEF.—J’emprunte le récit des faits
de la cause aux notes du juge Archambault a la cour
d’appel.

L’appelante posséde, a Qh awuugan Falls Provmce
'de Quebec uhe manufacture de carbure

En 1906, intimé était & son emp101 11 était tenu,
avec un autre compagnon de travail, nommé Laro-
chelle; de surveiller une fournaise qui servait a fondre
le carbure. , P :

Cette fournalse était chauﬂ:‘ée au moyen de I’élec-
tricité et fonctionnait jour et nuit. .

I’intimé et Larochelle faisaient le travall de nuit,
‘de sept heures du soir & sept heures du matin.

Leur ouvrage consistait & remplir la fournaise de
charbon et de chaux, et & la vider chaque heure, pour
-en faire couler le carbure. :

Cette opération se faisait par trois ou quatre ori-
ﬁces qui se-trouvaient au bas de la fournalse, et par
lésquels s’échappait le carbure en fusion.

Une fois la fournaise vidée, on nettoyait 1orifice
par lequel le carbure venait de couler; puisZ avant de

(1) QR. 18 K.B. 271. (2) Q.R. 35 8.C. 385.
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remplir la fournaise de nouveau, on le bouchait an 1909
——

moyen de tampous de mortier. ‘ o SHAWINIGAN
. P . Cargmk Co.
Larochelle placait un tampon a I’entrée de 1’orifice, v
Doucer.

et ’intimé poussait le tampon jusqu’au fond de ouver-
ture, & Paide d’une longue tige de fer termmée par une T}:sg]}é;ef
plaque circulaire. «

Le 27 juillet 1906, Pintimé et Larochelle se rendi-

rent & leur ouvrage, comme d’habltude a sept heures
du soir. : '
La fournaise avait été remplie par les deux
‘ouvriers de jour, et lorsque le moment fut arrivé de la
vider, ’intimé et Larochelle firent couler 1¢ carbure;
puis Vintimé' néttoya  ouverture par ou le carbure
venait de sortir, Larochelle plaga un'tampon de mor-
tier & Ventrée de cette méme ouverture, et pendant que
Pintimé I’y poussait avec sa tige de fer, il se produisit
tout & coup une explosion, les deux ouvriers furent
renversés par terre, et il ’échappa de orifice un jet
de carbure liquide et enflammé qui atteignit Vintimé
a la figure, et lui briila complétement les deux yeux.

L’intimé réclame de I’appelante $10,000 de dom-
mages-intéréts pour 1’accident dont il a été victime.

La cour de premiére instance a maintenu I’action,
et lui a accordé $4,000 de dommages.

I’appelante en appela & la cour de revision qui
annula le jugement et débouta Vintimé de son action.

De la cour de revision la cause fut portée & la cour
d’appel qui rétablit le jugement de la cour de premiére
--instanece.

Le jugement de la cour de premiére instance est
basé sur le fait que la fournaise qui a causé le dom-
mage étant sous la garde de la compagnie cette com-
pagnie était responsable des dommages et que au syr-
plus il y avait preuve de faute,




.
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'1_9v‘f’ La cour de revision, au contraire, déclare que cette

Smawintean fournaise était sous le contréle de Doucet et ajoute
CARBIDE Co. .
v que ce dernier n’a montré aucune faute de la part de
DOUCET.  1a compagnie appelante et qu’il était tenu de faire
The Chief cette preuve pour avoir un recours en dommages-

Justice.
intéréts contre cette derniére.

A la cour d’appel, 1a majorité des juges semble
avoir décidé en fait que la faute était établie et en droit
que la preuve de faute n’était pas nécessaire vu qu’il
était démontré que la fournaise était sous la garde de
Vappelante, attendu que la faute est alors présumée
par la loi. ,

Pour ma part-je suis d’avis que la fournaise était
sous la garde de 'appelante qui Putilisait & son profit
et qui tirait un bénéfice du risque qu’elle a créé. Celui
qui perc¢oit les émoluments procurés par une machine
susceptible de nuire au tiers doit s’attendre & réparer
le préjudice que cette machine causera. “Ubi emolu-
mentum ibi onus.” D. 1900, 2, 289: D. 1904, 2, 257.
Notes de M. Josserand.

J’accepte donc sur le fait de la garde la conclusion
tirée de la preuve par le juge Cannon en premiére in-
stance et adoptée a la cour d’appel. La fournaise
appartenait a Pintimée qui Pexploitait & son profit et
s’en servait en vue de réaliser des bénéfices dans son

' industrie.

Etant admis que la fournaise était au moment
de laccident sous la garde de l'appelante, je pense
comme le juge de premiére instance; le fait méme
de Yaccident et ses diverses cir'constances, révélés
par le témoignage, fournissent toute la preuve
de négligence que pouvait et que devait nécessairement
produire le demandeur Doucet. Le cas actuel reléve,
2 mon avis, des mémes principes que celui de Mec-



VOL. XLIL.] SUPREME COURT OF CANADA. 285

Arthur v. The Dominion Cartridge Oo.(1). Il est abon- 1909
damment prouvé qu’il n’y eut ni faute, ni négligence %mﬁg‘é‘?}”
de la part de 'ouvrier et aucune explication ni aucun o.
essai d’explication de ’accident ne sont donnés par la Dovoer.
compagnie appelante. Son surintendant, Porcheron,
entendu comme témoin & décharge, dit qu’il ignore
comment arriva Paccident, bien qu’il surveilldt
lui-méme la fournaise ot se produisit l’explosion.
A supposer, ce que d’ailleurs il n’est pas nécessaire
de décider pour les fins du présent litige, que
dans un cas relevant de D’article 1053 du code
civil, il faille pour créer la responsabilité la preuve
positive d’une faute, je ne puis justifier Pappli-
cation de ce principe au cas d’un individu poursuivi
comme responsable de dommages causés par une chose
inanimée dont il a la garde, ce qui est arrivé dans le
cas présent. En un mot, en face de l'article 1053 qui
d’aprés certains auteurs et la jurisprudence fait de la
faute ou de la négligence la base de la responsabilité
je place I'article 1054 al. 1 in fine qui est & mon avis le
seul applicable et d’aprés lequel “on est responsable
des choses que l'on a sous sa garde.” Le sens que je
donne 3 ce dernier texte ¢’est que tout propriétaire est
responsable en raison méme de sa qualité de proprié-
taire du dommage causé par sa chose lorsqu’elle est
sous sa garde. Le principe de responsabilité établie
par cet article est 1'idée de garde. J’ajoute si faisant
A cette cause une fausse application de Particle 1053
C.C. on dit: le principe essentiel est que sans faute
point d’obligation, méme alors, au dire de Lord Mac-
naghten parlant au nom du comité judiciaire, dans la
cause de McArthur v. The Dominion Cartridge Co.(1),
il ne serait pas raisonnable de Pappliquer en toute

The Chief
Justice.

(1) [1905] A.C. 72.
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rigueur, vu les circonstances; en effet, comme dans

—
Smawinieax laffaire McArthur(1l), Paccident cause du dommage

CazsroE Co.

.
DoucET.

The Chief
Justice.

fut Peeuvre d’un instant ; ’eeil humain n’en put décou-
vrir origine ni en suivre le développement. “In lege
aquilia, et culpa levissima venit.” Domat, Lois Civiles,
1ére partie, livre II., tit. VIIL, sec. 4, ». I.(édit. Rémy,
1., p. 480) ; Baudry-Lacantinerie, Obligations, vol. 3,
No. 2868. La faute la plus légére suffit pour faire en-

‘courir la responsabilité édictée par P’article 1053 C.C.

J’ai lu avec le plus grand intérét le jugement trés
soigné et, il m’est permis de le dire, tres complet et
trés savant de mon collégue Duff; et, tout en admet-
tant une grande partie de sa thése, j’hésite & donner a
Particle du code civil de Québec (1054) qui pose, je le
répéte, le principe de responsabilité applicable au cas
qui nous occupe, une interprétation différente de celle

" que les plus hautes autorités francaises donmnent

aujourd’hui & P’article correspondant du code Napo-
1éon. Je suggeére que mon savant collégue ne donne pas
au membre de phrase qui se trouve a la fin de P’article
1054 C.C. al. 1 cité plus haut tout son effet. Que ces
mots soient restés inapercus, comme le dit Planiol,
pendant prés d’un siécle explique peut-étre l’erreur
doctrinale sur laquelle est basée la jurisprudence qu’il
invoque.

Dans leur rapport, les commissaires disent (p. 16)
que la série des articles 1053-1056 C.C. ne différe pas
ou ne différe que par I'expression des articles corres-
pondants du code Napoléon. Dans ces circonstances,
nous devons attacher la plus haute valeur a U'interpré-
tation donnée aux articles du code francais par les
tribunaux et par ses commentateurs les plus autorisés;
et, dans toutes les questions de droit ou la doctrine et

(1) [1905] A.C. 72,
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" la jurisprudence tombent d’accord, aprés des années de fﬁ’
conflit et de discussion, je me sens presque forcé d’ac- SEAWINIGAN

. . Cazare Co.
cepter leur conclusion commune et définitive. v
. s s Doucer.
I1 me suffit, pour le but que je me propose ici, d’ex-
: . The Chief
poser les trois systémes qui ont prévalu tour & tour,en “5° "

France, et en Belgique, sur cette question. Je les
trouve énoncés avec une clarté et une concision admir-
ables dans Pas. 1904, 1, 246 (argument de l’avocat
général) :

Nous croyons inutile de vous remémorer I’état de la doctrine et
de la jurisprudence, tant en France qu'en Belgique, sur la question
de droit que nous avons & résoudre (c’est-a-dire la responsabilité du
fait des choses inanimées que l'on a sous sa garde); nous nous
bornerons & rappeler que trois systdmes principaux ont été suivis
tour-i-tour:

“l. La responsabilité est encourue du moment o il est établi que
le dommage a é&té causé par la chose, sans quw’il soit besoin de
démontrer soit le vice de la chose, soif la faute du gardien;

“2. Cette responsabilité n’existe que si le gardien a commis unme
faute; mais Darticle 1384, paragraphe ler, &tablit quant a cette faute
une présomption légale;

“3. Cette responsabilité ne peut &tre prononcée que si la victime
de Yaccident causé par la chose démontre l’existence d'une faute
dans le chef du gardien.”

Et le systéme exposé dans le second paragraphe,
comme j’aurai ’occasion de le montrer, a finalement
triomphé en France &4 la cour de cassation, chambre
civile et chambre des requétes, mais, pour emprunter
le langage de la cour d’appel de Chambéry (12 juillet
1905, D. P. 1905, 2, 417) je dirais:

Sans entrer dans les controverses doecfrinales soulevées sur cette
question par ceux qui veulent voir dans I’art. 1384 une présomption
de faute, il y a lieu de reconnaitre que, sainement compris, le point
de vue auquel, selon nous, s’est placée la loi, est conforme a la
justice et a I’équité, puisque celui qui détient une chose et en tire
avantage doit, par suite d’une légitime réciprocité, supporter les
charges corrélatives & cet avantage; qu'une théorie contraire, en cas
de survenance d’accident, présenterait le grave inconvénient de
méconnaitre les garanties de sécurité et de réparation auxquelles, dans
une société bien organisée, a droit la personne humaine.

2014
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Je ne puis admettre que le mot “faute’” soit em-

SHAWINIGAN ployé dans Darticle 1054, par. 1, du code civil,

Carerz Co.
v
Doucer.
The Chief
Justice.

pour signifier exclusivement un acte illicite et dom-
mageable du fait de V'intention ou de la négligence.
Saleilles dans “Les accidents du travail” dit (p. 69) :

Je rappellerai tout d’abord certaines définitions anciennes qui ne
laissent apparaitre que le caractdre purement objectif de I'idée de
fante. Je les trouve dans Doneau, le grand initiateur parmi les
anciens. Il définit la faute dans des termes auxquels notre article
1382(1) semble avoir ét6 emprunté et qui, pas plus que.lui, ne
laissent apparaitre aucune idée de recherche subjective. Clest tout
fait non prévu et exercé sans droit qui a causé dommage a autrui,
culpa est omne factum inconsulium quo mascitur alit injuria; done
une qualification matérielle du fait, un fait qui n’a pas été prévu, et
Pon sous-entend qu’on aurait pu prévoir, et un fait qui ne soit pas
Pexercice d’un droit positif.

Au surplus, quand on lit cet article 1054 C.C., il est
impossible d’étendre le sens du mot “faute” aux objets
inanimés. On ne saurait supposer que les rédacteurs
du code aient jamais voulu dire que toute personne
est responsable du dommage causé par la faute d’une
chose inanimée dont elle a la garde; I’expression ne
serait pas juridique.

Je ne puis non plus interpréter les derniers mots
du paragraphe en question dans le sens que celui qui
a la garde ou le soin d’une chose n’est responsable des
dommages qu’au cas ou l'on i)rouve que Paccident
résulte ou peut résulter d’un défaut de construction
dans V’objet, ou du fait de son fonctionnement. Ces
mots pris dans leur sens littéral expriment une vérité
juridique que ’on retrouve dans toutes les législations
“rien de ce qui appartient & quelqu’un ne peut nuire
impunément a un autre.”

La partie prétendue responsable peut n’avoir ni la
connaissance du défaut de construction, ni le moyen de
s’en rendre compte; mais, si elle en a le soin et la

(1) Art. 1053 et seq., Code Civil de Quebec.
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garde, alors, d’aprés les termes de Varticle, elle est 132?
responsable des dommages causés par la chose dont SCE;‘BVIIX;‘*EI%%N
elle a la garde. Cette interprétation qui applique la o,

A N o1s e s s Doucer.
méme régle de responsabilité et au propriétaire ou
gardien d’une chose inanimée, et au propriétaire d’un
animal, en vertu de larticle 1055, est la plus raison-
nable du monde.

8i, au lieu d’une machine, un animal et causé le
dommage dont on se plaint ici, il y aurait eu présomp-
tion de responsabilité contre le propriétaire. Au nom
de quel privilége pouvons-nous établir une distinction
entre la chose mobiliére inanimée et la béte sans
raison? (Planiol, vol. 2, p. 283, no. 917, fin). De plus,
pourquoi n’y aurait-il pas, dans le cas du gardien d’une
chose, 1a méme présomption que celle qui existe dans le
cas de celui qui a la tutelle d’un enfant, d’un aliéné;
la surveillance d’écoliers, d’apprentis? Toutes ces
personnes sont visées par le méme article. Il n’est pas
1a question de faute. Le fait de la tutelle ou de la sur-
veillanece est le seul motif qui lie leur responsabilité
et le seul point sur lequel le gardien, le parent, le
tuteur ou le maitre soient tenus en droit de rendre
raison. La responsabilité sans la faute n’est pas in-
connue au code civil de Québec; par exemple, outre le
cas visé par Particle 1055, Particle 1487 stipule que
Ie vendeur d’'une chose qui ne Iui appartient pas est
responsable des dommages & 1’égard de ’acheteur, sans
allusion aucune & la faute.

Quant a 'argument tiré de la théorie de Pancien
droit francais, tel qu’énoncé par mon collégue le juge
Duff, citant Esmein, je n’en rapporterai a Baudry-
Lacantinerie, “Obligations,” vol. 3, n. 2968,

The Chief
Justice.

M. Esmein (1) ajoute que, suivant toutes les vraisemblances, les
rédacteurs du code n’ont admis que les cas de responsabilité du pro-

(1) Note S. V. 1897, 1, 19.
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1909 priétaire, déjd connus dans notre ancien droit, ¢’est-2-dire la respon-
—— sabilité du propriétaire d’un animal et celle du propriétaire d’un
SHAWINIGAN pgtiment. Et il renvoie aux ouvrages de Bourjon et de Domat.

CargipE Co. Sel : . & ‘ont fait d’aut licati
o elon nous, si nos anciens auteurs n’ont pas fait d’autre application
Doucer. du principe général, il ne faut point en conclure qu’ils n’ont pas
reconnu lexistence de ce principe, mais simplement que les applica-
The Chief jong prévues par eux étaient les seules qui, de leur temps, eussent un
Justice. . intérat pratique. Il est incontestable qu’au XVIIe et au XVIIIe sidcles,
les choses mobiliéres dangereuses étaient incomparablement moing nom-
breuses qu’d notre époque. Néanmoins, avant de parler de la respon-
sabilité du fait des animaux, Domat pose la régle dans les termes
les plus généraux. La fagon dont il s’exprime mérite qu’on la remar-
que: “I’ordre qui lie les hommes en société, dit-il, ne les oblige pas
seulement & ne nuire en rien par eux-mémes & qui que ce soit, mais
il oblige aussi chacun & tenir tout ce qu’il posséde en un tel état que
personne n’en recoive ni mal ni dommage; ce qui renferme le devoir
de contenir les animaux qu’on a en sa possession, de sorte qu’ils ne
" puissent ni nuire aux personnes, ni causer dans leurs biens quelque
perte ou quelque dommage.” On voit que, pour Domai, la respon-
sabilité du fait des animaur n’était qu'une application de la respon-
sabilité du fait des choses en général. Cela résulte nécessairement de

ces mots “ce qui renferme.”

Jel’accorde; autrefois, en France, la doctrine abso-
lument en vigueur voulait qu’il n’y et responsabilité
que la ol la faute était clairement prouvée. D. 1870, 1,
361. Mais cetie doctrine, attaquée vivement et depuis
longtemps, par d’éminents juristes tels que Laurent,
Labbé, Lyon-Caen, Glasson, Esmein, Saleilles, Josse-
rand, Marcadé, Demolombe, Baudry-Lacantinerie et
Huc est définitivement abandonnée. Il est admis,
aujourd’hui, par tous les tribunaux francais que
quand, comme dans notre cas, un accident arrive a
un ouvrier, la responsabilité retombe sur le proprié-
taire de la machine qui a fait le dommage; sauf dans
les cas d’événements dus au cas fortuit ou dans ceux
de force majeure; ou encore lorsque l’accident est
imputable & la faute de la personne lésée. D. 1905, I,
417; D. 1908, 1., 217. Dans une note relative au
dernier arrét, Josserand donne ce commentaire :

I’arret ci-dessus rapporté marque une nouvelle et importante
étape de I’évolution: dans les motifs de sa décision, mais tras nette-
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ment, la chambre des requétes recomnait qu’ “aux termes de lart. 1909
1384 c. civ. on est responsable du dommage causé par .Ie fait dezs SHAW?(;IGAK
choses que on a sous sa garde.” Et si cette proposition pouvait ¢,pppr Co.
paraitre obscure, sa signification serait mise en pleine lumigre par v.

la suite de Parrét: “* * * (Cette présomption cede * * *» DOUCET.
ajoute la cour de cassation. (’est donc bien une présomption de The Chief
responsabilité que la chambre des requétes lit dans ’article 1384, une  y,qtice.
responsabilité par le fait des choses, donec une responsabilité J—
libérée—partiquement tout au moins et quant a4 la preuve jadis

imposée & la vietime—de Pexigence de la faute aquilienne.

Préalablement la cour de cassation, chambre civile,
s’était prononcée dans le méme sens (8.V.1897,1.,17).
Le tribunal constate bien dans ce cas existence d’un
vice de construction dans la machine; mais elle ne le
fait que pour écarter ’hypothése du cas fortuitoudela
force majeure et non pas pour placer son arrét sous la
protection de larticle 1386 C.N. (1053 C.C.) Sourdat
“Responsabilité” (5 ed.), Nos. 1432 (ter) par. 3, et .
1483 (ter) par. 3.

C’est seulement dans ces derniéres années que les
tribunaux francais ont appliqué le principe de ’article
1054 C.C., concernant la responsabilité du gardien
d’un chose inanimée non immobiliére, & des cas comme
celui qui nous occupe. A la fin de Pal. ler de ’art.
1384, C.N., se trouve un petit membre de phrase qui,
dit Planiol, vol. 2, n° 916, est resté & peu preés in-
apercu pendant pres d’un siécle. Il y est dit qu’on
est responsable du dommage causé “par le fait * *
* des choses que 'on a sous sa garde.” Autrefois
le principe de la responsabilité était censé re-
poser sur Particle 1053 ou sur Particle correspond-
ant du code Napoléon. Ce fait peut, dans une cer-
taine mesure, expliquer lincertitude qui a régné
jusqu’ici dans la jurisprudence francaise. Pour
les fins de cette cause, jadopte donc linterpréta-
tion que la cour de cassation de France a, dans ses
décisions récentes, donnée 3 Varticle 1384 du code
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Napoléon auquel correspond Particle 1054 du code

SmAWINIGAN ¢ivil. J’avoue qu’en ce faisant, je m’écarte de l’an-

Cazpmg Co.
.
DoUCET.

The Chief
Justice.

cienne jurisprudence des tribunaux de Québec. A la
suite de la jurisprudence francaise du temps, ils sou-
tenaient que la faute est 1a condition et la mesure de la
responsabilité.

Au moment de la premiére promulgation du code
civil francais, en 1804, il était impossible & ses auteurs
de prévoir les développements extraordinaires que
Pindustrie moderne allait emprunter aux applications
de la vapeur et de Vélectricité et le nombre infini de
cas ol Pouvrier a cessé d’étre le maitre pour devenir
lui-méme I'outil de cet immense ensemble de machines
qui de nos jours forme un établissement industriel
moderne. Les progrés, les exigences de I’industrie,
qui, d’aprés les juristes francais, ont countribué a la
transformation de la jurisprudence frangaise, existent
aussi chez nous. Ils justifieraient, dans la méme
mesure que 12-bas, I’adoption par notre cour des prin-
cipes de la nouvelle jurisprudence qui faisant une juste
application des mots employés par nos codificateurs,
et qui paraissent avoir été mis en oubli au Canada
comme en France, reconnait les garanties de sécurité
et de réparation auxquelles dans une société bien
organisée a droit la personne humaine. En nous
écartant de l’ancien systéme d’interprétation, nous
suivrions le précédent créé, dans notre cour, en ce qui
touche la répartition des dommages-intéréts pour le
cas ol le demandeur aurait de sa part été coupable de
négligence. Autrefois, & Québec, ’employé coupable
par négligence de participation & I'accident ne pou-
vait méme pas partiellement obtenir gain de cause
(Canadian Pacific Railway Co. v. Cadicux (1) ; Des-
roches v. Gauthier(2), jugements de Dorion J.C. et

(1) M.LR. 3 Q.B. 315. (2) 3 Dor. X.B. 25.
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Ramsay J.); mais les décisions des tribunaux ont 1999
changé cela. Notre cour, suivant la jurisprudence %Ii;‘;IID‘TEI%%N
francaise si équitable a, par un jugement définitif, o.
statué que, lorsque les deux parties sont en faute, les Dovees.
dommages-intéréts sont partagés proportionnellement
a la faute de chacune (Price v. Roy(1)).

Toute la question est si pleinement développée dans
les jugements savants et approfondis de mes collégues
qu’il m’est inutile d’insister davantage. Je dirai seule-
ment & ceux qu’intéresserait une étude plus détaillée
de la question qu’ils peuvent suivre Iévolution de la
jurisprudence francaise dans les causes suivantes que
je joins a celles déja citées: Cour de Cassation, 16 juin
1896 et 30 mars 1896 (Dal. 1897, 1, 433), note Saleil-
les; Sir. 1897, 1, 419, note Esmein ; C. de Paris (6e ch.),
5 nov. 1904. (Rec. Gaz. des Tribunaux, ler avril 1909)
et plus particuliérement dans les deux ceuvres admir-
ables de Saleilles “Responsabilité du fait des choses”
et “KEtude sur la théorie générale des Obligations,”
puis dans la “Revue Critique de la Législation,” 1901,
p. 592.

Attendu done que le jugement attaqué a fait a la
cause une exacte application des principes qui régis-
sent la matiére je déclare I’appel non recevable, dépens
contre 'appelante.

The Chief
Justice.

GIROUARD J.—Je suis étonné qu’a cette époque de
notre jurisprudence l’on ait encore & se demander ce
que c’est que le quasi-délit. Voild bientdét un demi-
siécle que la code civil du Bas-Canada est en force et
pendant ce long espace de temps, méme avant, des
centaines de procés causés par des quasi-délits, et
particuliérement des accidents du travail, ont été
examinég et étudiés devant les tribunaux; et cependant

(1) 29 Can. S.C.R. 494.
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il paraitrait, dit-on, que jusqu’a ces derniers jours

S——
Smawiniean avocats et juges étaient dans une profonde ignorance

Careme Co.
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DoucET.

Girouard J.

de la loi et que jamais ils n’ont donné aux articles du
code le vraie interprétation. D’aprés quelques juges
et, disons-le, ils paraissent trés peu nombreux, la faute
qui est la base du quasi-délit serait présumée dans
certains cas prévus par Varticle 1054 C.C.

On affirme que les dispositions de cet article sont
différentes de celles du code francais. Pour ma part,
je ne vois de différence que quant & la rédaction ou
phraséologie. Les codificateurs nous en ont avertis
eux-mémes. Quant & la substance, ils me paraissent
semblables. Les deux codes sont basés sur la faute non
pas présumée mais établie. L’article 1382 du code
Napoléon dit que

tout fait quelconque de I’homme qui cause & autrui un dommage
oblige celui par la faute duquel il est arrivé 4 le réparer.

Le Code de Québec déclare que

toute personne *

faute 4 antrui * *

est responsable du dommage causé par sa

Le code ne peut exiger moins lorsque cette personne
agit par des agents ou représentants. Aussi, 'article
1054 C.C., ajoute:

Elle est responsable non-seulement du dommage qu’elle cause par sa

propre faute mais encore de celui causé par la faute de ceux dont elle
a le controle et par les choses qu’elle a sous sa garde.

Puis le législateur énumére certains cas ou certaines
personnes répondent des actes de ceux dont elle a le
controdle, le pére, la meére, les tuteurs, les curateurs,
I’instituteur et Partisan. Enfin Particle continue:

La responsabilité ci-dessus a lieu seulement lorsque la personne qui
y est a sujettie ne peut prouver qu’elle n’a pu empécher le fait qui a
causé le dommage.

Le texte anglais traduit “la responsabilité ci-dessus”
par les mots “the responsibility in the above cases”
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et je crois qu’il exprime mieux la pensée du législa-
teur. Il ne s’agit ici, en effet, que de certains quasi-
délits énumérés, on le législateur fait une exception
en faveur du maitre qui doit Vinvoquer et la prouver.
I1 est inutile d’ailleurs de nous arréter sur ce point,
car la présente espéce n’est pas un de ces cas.

I1 ¢’agit ici de la responsabilité des maitres et
commettants pour leurs domestiques et ouvriers

dans Pexécution des fonctions auxquelles ces derniers sont employés.

A Dégard de ces derniers, il importe peu qu’ils
puissent prouver qu’ils n’ont pu empécher le fait
qui a causé le dommage. Qu’ils puissent le prouver ou
non, ils demeurent responsables, si leurs préposés
étaient dans I’exercice de leurs fonections.

Nulle part le code n’a exprimé la moindre intention
de changer la nature de la responsabilité. Toujours et
dans tous les cas elle résulte de la faute qui doit étre
établie par le demandeur, soit par une preuve directe
ou par des présomptions.

C’étaient les dispositions du droit romain et du
vieux droit commun de la France en force dans la pro-
vince de Québec et que l'on trouve résumé dans
Pothier, “Traité des Obligations,” au titre des Délits
et Quasi-Délits, Nos. 116 & 122. Pothier nous dit que
le quasi-délit est le fait par lequel une personne, sans malignité, mais

par une imprudence qui n’est pas excusable, cause quelque tort &
une autre.

11 ajoute que

on rend aussi les mattres responsables du tort causé par les délits et
quasi-délits de leurs serviteurs ou ouvriers qu’ils emploient & quelque
service. Ils le sont de méme dans Ie cas auquel il n’aurait pas été
en leur pouvoir d’empécher le délit ou quasi-délit, lorsque les délits
ou quasi-délits sont commis par les dits serviteurs ou ouvriers dans
Pexercice des fonctions auxquelles ils sont employés par leurs maitres,
quoiqu’en Yabsence de leurs maitres; ce qui a ét6 &tabli pour rendre
les maitres plus attentifs & ne se servir que de bons domestiques.
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Ces principes ont re¢u leur application dans la
présente cause devant au moins deux cours, la cour
supérieure et la cour d’appel. Elles ont considéré
que les officiers préposés par I’appelante au fonctionne-
ment de ses fournaises n’étaient pas de bons ouvriers;
qu’ils n’avaient pas pris les précautions nécessaires
pour éviter l’accident dont le demandeur a été la
victime. Leur jugement n’est aucunement appuyé sur
la faute présumée:

Considérant que le jugement de la cour de premiére instance est bien
fondé;

voila le seul motif donné par 1a cour d’appel. I1n’y a que
deux juges qui parlent de la faute présumée et encore
ils n’invoquent pas cette raison comme étant la seule
qui les engage a supporter le jugement de la cour; ils
trouvent aussi que le demandeur a prouvé la faute de
la part de la défenderesse. Ce jugement, comme celui
de la cour de révision et de la cour supérieure, sanc-
tionne les principes que nous venons d’énoncer. Voici
le texte du jugement de la cour supérieure qui est
confirmé en appel purement et simplement:

Considérant que d’aprés la preuve, les circonstances dans les-
quelles Yaceident est arrivé au demandeur établissent que les ingré-
dients avec lesquels la défenderesse fabriquait le carbure contenaient
des matieres explosibles qui, en faisant explosion dans la fournaise
devant laquelle le demandeur travaillait rejetaient avec violence par
Porifice que le demandeur devait boucher avec du mortier qu’il pous-
sait avec un tisonnier, le carbure & I'état liquide et enflamma.

Considérant que la défenderesse était responsable de cette fournaise
qu’elle avait sous sa garde.

Considérant qu'en droit d’aprés une jurisprudence constante, les
patrons ont le devoir de veiller & la conservation de leurs ouvriers
et de les protéger contre les périls qui peuvent étre la conséquence
du travail auquel ils les emploient; que sous peine de faute, ils
doivent prévoir les causes possibles d’accidents et prendre et faire
prendre par leurs agents toutes les mesures de précautions pouvant
les prévenir ou les éviter;

Considérant que, dans I'espdce, pour protéger le demandeur contre
un acecident comme celui dont il a été la victime, la défenderesse
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devait pourvoir le demandeur et les autres ouvriers qui faisaient le
méme ouvrage de lunettes et de masques;

Considérant que le demandeur n’était aucunement protégé contre
Texplosion qui a eu lieu, sans qu’il y ait aucune faute de sa part, et
qui a eu pour résultat de lui braler la figure et de lui faire perdre
complétement la vue.

M. le juge Cannon, qui a rendu le jugement, nous
avoue qu’il a été guidé par la jurisprudence jusqu’alors
suivie dans la province de Québec.

J’ai suivi (dit-il), surout une décision dans la cause de “Asbestos
and Asbestic Company v. Durand” (1), décision de la cour supréme,
dont le jugement de premigre instance, rendu par M. le juge Lemijeux,
a été confirmé par la cour d’appel, et confirmé plus tard par la cour
supréme, rapportée au trentiéme volume des rapports de la cour
supréme. Aussi une cause “La Corporation de la Cité de Moniréal
v. Gosney” (2), jugement rendu par M. le juge Lavergne. Ce juge-
ment a été confirmé par la cour d’appel. Voir aussi un arrét dans
Sirey pour Panné 1897, premier volume. Cet arrét paraissait si
bien résumer notre loi, telle qu’interprétée par nos tribunaux et
notre jurisprudence, que je me suis servi des mémes termes dans le
considérant on je détermine la responsabilité de la compagnie dé-
fenderesse.

En révision, Cimon, Pelletier and Lemieux JJ. ont
renversé ce jugement, non pas parce que les principes
quwil applique étaient mal fondés, mais parce que la
preuve faite démontrait que

le demandeur avait le controle et la garde des choses qui ont produit
les dommages réclamés,

et que par conséquent &’il y avait faute, c’était la
sienne propre et non celle de la défenderesse.

Il me semble, observe M. le juge Cimon dans une opinion trés
glaborée, que le dommage n’a pas été causé par une chose sous la
garde de la défenderesse; mais que ce dommage est le résultat
de Yopération faite par le demandeur, opération absolument sous son
contrdle: il &tait responsable envers la défenderesse de cette opéra-
tion, ¢’était & lui de surveiller, de soigner, de bien faire cette opéra-
tion. Cette opération et les choses dont il se servait pour la faire
étaient alors sous sa garde particuliere.

(1)30 Can. S.C.R. 285. (2) QR. 13 K.B. 214.
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Sous ces circonstances, la défenderesse ne peut &tre tenue
responsable, & moins que le demandeur montre une faute spéciale de
la défenderesse, faute qui aurait causé I'accident, et il n’y a aucune
preuve de telle faute.

Et il ne faut pas oublier que la jurisprudence de la cour su-
préme, jurisprudence qui parait ferme et absolument arrétée, exige
toujours de la part du demandeur, en pareil cas, la preuve d’une
faute de la défenderesse, faute qui aurait produit le dommage.

En appel, (Taschereau J.C., Lavergne, Cross,
Archambault et Carroll JJ.), le jugement a renversé
celui de la cour de revision, non pas parce qu’il y avait
faute présumée en loi, ce qui parait étre 1’ opinion
individuelle de M. le juge Archambault et de M. le juge
Carroll, mais parce qu’il y avait preuve de faute, ainsi
que le juge Cannon I’avait jugé.

Remarquons bien que dans la cause de McArthur
V. Dominion Cartridge Co.(1), le conseil privé n’a pas
déclaré que la doctrine de la cour supréme(2), était
trop absolue ou erromnée, mais qu’elle avait fait une
fausse appréciation de la preuve qui fournissait des
présomptions de fait suffisantes pour justifier le ver-
dict du jury, confirmé par deux cours en faveur du de-
mandeur. Le conseil privé ne dit pas un mot de la
prétendue faute présumée en DParticle 1054 C.C.;
c’était cependant le moment de le faire si elle était
fondée.

Voila ce qué la jurisprudence de la province de
Québec nous enseigne 4 'unanimité, au moins jusqu’a
ces derniers jours. L’on nous dit qu’elle ne répond
plus & la situation du monde industriel. C’est pos-
sible. Mais qui doit donner le reméde? - Hst-ce le juge
ou le législateur? Notre code civil commande aux

(1) [1905] A.C. 72. (2) 31 Can. S.C.R. 392.
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juges de suivre dans U'interprétation de ses articles les 1303
lois en force lors de sa promulgation(1) ; et pour ma SCIQAB‘;V;‘;I%%N
part je ne me laisserai certainement pas guider par les .
théories de quelques auteurs contemporains qui parais- Dovesr.
sent dominés par des raisons qui nécessiteraient un Girﬂ‘f_r_d J-
changement de la loi. Nous sommes ici non pas pour
faire des lois, encore moins les changer.

On cite la décision de cette cour dans Price v. Roy
(2). Dans cette cause nous n’avons pas voulu changer
Pancien droit francais ou les lois qui existaient lorsque
le code a été promulg{lé; nous avons tout simplement
rétabli une ancienne régle de droit qui, pendant
quelques années, avait été ignorée par des juges trop
imbus des principes de la loi commune anglaise qui ne
donne aucune action dans le cas de négligence com-
mune ou contributoire, principe tout & fait différent
de Pancien droit francais et du droit romain. A
tout événement, et ceci n'est pas sans importance,
dans Price V. Roy(2), cette cour n’a pas tenté
de renverser sa propre jurisprudence, comme nous
sommes invités a4 le faire dans la présente espéce,
bien qu’elle soit consacrée par au moins une demi-
douzaine de décisions,

Nous voila donc en face de deux jugements rendus
par deux cours sur une question de fait, savoir, la
faute ou la négligence de la compagnie appelante, tel
que développée par le juge Cannon dans le texte de son
jugement., Dans ces circonstances, je ne crois pas que
j’aurais raison de juger qu’il n’y avait pas faute et de
renverser ces deux jugements. Voir Lodge Holes
Colliery Co. v. Wednesbury Corporation(3), page 326.

Je suis donc d’avis de renvoyer Pappel avec dépens.

(1) Art. 2615 C.C. (2) 29 Can. S.C.R. 494.
(3) [1908] A.C. 323.
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IpINGTON J.—Whether the doing so or not rested
upon him the respondent having duly shewn to the
satisfaction of the learned trial judge that he had fol-
lowed such instructions as his employers gave him and
was otherwise blameless, the quéstions raised herein
are reduced to a narrow compass.

Passing for the present other alternatives about to
be referred to, it seems to me that we must infer upon
the general evidence given of the relevant surround-
ing circumstances, coupled with such a finding that
the explosion was the result of a defect in the thing or
things in appellant’s charge, or the result of faulty
methods (by which I mean such as due care had not
been taken to avoid fault in respect of}, in its use of
them or some of them. In this I include, of course, all
done by those for whom appellants stand responsible.

‘We have no serious effort on the part of appellants
to determine and inform the court of the true cause
of the explosion. I, therefore, conclude this sug-
gested inference stands good.

If one lawfully passing upon the highway were
injured by a building falling for which fall there was
no apparent cause except inherent defects, I do not
think it would be necessary in an action for damages
to determine exactly whether the fall thus obviously
resulting from age or ill-construction came about by
reason of defect in the nature of the mortar which
had been used in its walls or from too great weight of
superstructure having been placed thereon by the
builders selected by the owner, or otherwise exactly
what was the cause thereof.

Assuming, for argument’s sake, the much discussed
part of article 1054 C.C. blotted out, how does the
proof of liability arising from the use of a machine,
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perhaps a new or untried machine, causing actionable
damage differ in regard to the nature of proof from
what is needed in the case of the falling house? The
Code deals with each of them in separate articles
which, I take it, are, though of different origins, sub-
sidiary to and illustrative of the comprehensive rule
that precedes both in article 1053 C.C.

Surely the good sense and reason embodied in the
maxim “res ipsa loquitur” may, in either case, be
allowed operation and suffice to solve the questions
arising when, once general evidence has been given,
reducing the question to one of fair inference.

With great respect, it seems to me idle to suggest
that this oven or furnace or both and all connected
therewith were, as between the parties hereto, in
charge of the respondent, in the sense claimed herein
and so as thus to relieve the appellants.

If, on the other hand, it be said the inference above
suggested is unwarranted because the work of the re-
spondent was known to be of a dangerous character
and explosions were to be anticipated as something
not unlikely to happen, I submit that, in such case,
there clearly arises the alternative inference that the
nature of the respondent’s work was known to the
appellants, or by due care of the appellants ought to
have been known to them, to involve just such risks of
explosion, or as the evidence suggests, were of an
experimental character in the handling of what were
highly dangerous forces likely or liable to produce
explosions of a dangerous character, and, therefore,
in any such alternative or alternatives, of a like
nature, the appellants had clearly neglected the plain
duty of giving the necessary instructions and warn-
ing and (or) of furnishing such adequate protection

as obviously would be necessary in such a case.
21
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In any way we can look at the case, unless the

smawinteax learned trial judge’s finding in regard to absence of
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Idington J.

fault in the respondent be set aside, which is not sug-
gested, the conclusion seems irresistible either that the
learned trial judge and the court below are absolutely
right or, at all events, not so clearly wrong that we are
entitled to reverse it.

The appeal should be dismissed with costs.

Durr J. (dissenting).—This appeal arises out of
an action brought by the respondent against the ap-
pellants to recover damages for the injuries suffered
by him in consequence of an accident in the works of
the appellants, who are manufacturers of calcium car-
bide at Shawinigan Falls.

The trial judge gave judgment for the respondent;
this judgment was reversed by the Court of Review
(1), unanimously, but restored by the Court of King’s
Bench(2), (Cross J. dissenting).

The Court of King’s Bench proceeded upon a
view of* the effect of art. 1054 C.C., which it will be
necessary to examine, as well as upon the view that
the injury of which the respondent complains wasdue
to the fault of the appellants in failing in one manner
or another to exercise the degree of care which the law
requires in the protection of their employees.

Both of these views are in controversy on this
appeal, and I proceed to discuss the questions thus
raised in the order mentioned.

The view of art. 1054 C.C., upon which the court
below acted, as indicated in the leading judgment
(that of Archambault J.), is that the first paragraph

(1) Q.R. 35 S.C. 385, (2) QR. 18 K.B. 271.
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of that article embodies a self-sufficient rule of general Eﬁ?
application—subject only to an exception to be found Sgi;}g‘g%?

expressed in the 6th paragraph. Stated in the terms »,
of these two paragraphs, the rule is as follows: Dovcer.

Duff J.

1054, He is responsible not only for the damage caused by his
own fault but also for that caused by the fault of persons under his
control and by things which he has under his care; * * * The
responsibility attaches in the above cases only when the person sub-
jeet to it fails to establish that he was unable to prevent the act
which caused the damage.

This language, however, does not perhaps at first
sight convey the full significance which in the opinion
of the court below it really bears. The words “things
which he has under his care” are, in this view, taken
to embrace every inanimate thing not an immoveable
used or worked for one’s behoof, whether by one’s self
or by others; so that even though the ecomplainant
should have within his own hand the actual custody of
the thing causing the harm in respect of which redress
ig sought, and even though he alone should conse-
quently be in a position to give an account of the train
of events actually leading to the injury, yet the onus
is upon the defendant to bring himself within the ex-
ception; and this principle applies of course not only
where the relation of master and servant exists, but
wherever one person suffers an injury which is
“caused” by ‘“a thing” that another “has under his
care’” in the sense explained. Such is the effect of the
extracts from Mons. Josserand, at p. 275, and of the
learned judge’s own observations in the following
passage:

Dans le présente cause, la fournaise a.ppartenaif a4 lintimée
elle était exploitée par cette derniere gqui s’en servait en wvue de
réaliser des bénéfices dans son indusirie. (est elle, par conséquent,

qui en quait la garde, et c’est elle qui est responsable des dommages
qu'elle a causés.

211,

N
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Nos annales judiciaires, et celles des autres pays, fourmil-
lent de décisions rendue en matiere d’accidents du travail dans
lesquels un ouvrier, mécanicien ou autre, a été tué ou blessé par
Yexplosion ou par le fonctionnement d’une machine ou d’un mécan-
isme, et jamais on n'a songé & dire que la machine ou la chose se
trouvait sous la garde de Vouvrier et non sous celle de la compagnie
ou de la personne qui Pemploitait ou qui s'en servait pour som avan-
tage et pour son profit.

I shall first give my reasons for thinking that this
construction of article 1054 C.C., is not in harmony
with the law of delicts and quasi-delicts as it has
actually been expounded and applied by the Court of
King’s Bench and by this court in passing upon
appeals from the Province of Quebec.

In examining the decisions of the provincial courts
it is necessary to keep clearly in view the distinction
between decisions based upon a statutory presumption,
or presumption arising from some specific legal rule
such as that which the court below finds declared in
art. 1064 C.C., and decisions based upon inferences or
presumptions which can be justified only as inferences
of fact legitimately arising out of the facts established
by the evidence. Whether in a given case a presump-
tion of the last mentioned character is or is not well
founded is not a question'of law at all; but merely a
question of sound reasoning to be tried by the same
tests, whether the tribunal sit to administer the civil
law, or to administer the common law; and judicial
decisions, in so far as they involve inferences of fact
only, although often useful as affording illustrations
of judicial methods are not in the strict sense, legal
precedents at all. Some misapprehension as to the
real bearing of the decisions of the Court of King’s
Bench has, I think, arisen from not attending suffici-
ently to this distincetion.

Of the decisions of the Court of King’s Bench, I
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will take three—each separated from the others by a 1909
considerable interval of time—and all dealing with the SzawiNican

. K . . . CarsinE Co.
precise point in question here, the question of the v.
. . DouceT.
burden of proof where an employee claims reparation ~—__
Dulf J.

for loss suffered in consequence of an injury inflicted
by an explosion or otherwise through the immediate
agency of something used for the benefit of the em-
ployer in the business in which the employee was
engaged.

St. Larcrence Sugar Refining Company v. Campbell
(1) in 1885. The grounds of this decision are stated
by Dorion C.J., page 295, in these words:

There is no responsibility unless there is fault, and fault must be
proved. Here, two men were engaged in some work for the com-
pany. There is no proof that there was any danger in what they
were doing. But an ewplosion occurred by which the plaintiff was
injured, and the other workman killed. There is not a single wit-
ness who states how the accident occurred, nor is there anything to
shew that the company was in fault, or that the other workman was
in fault. It cannot be presumed that the accident occurred through
their fault. The respondent’s action, therefore, must fail in the
absence of any evidence adduced by him to support it.

In a subsequent case, Dominion Oil Cloth Company
v. Coallier(2), Dorion C.J., at page 269, states the
ratio of the decision just cited in these words:

The res})ondtmt was injured by an explosion, and there was no
evidence of the cause of the accident, or of fauli on the part of the
employers, the judgment was also reversed and the action dismissed.

In Mercier v. Morin(3), in 1892, it appeared that
the plaintiff had been injured by the collapse of a
-“chaussée” on which he was working. The Court of
Queen’s Bench held that the employers, in the absence
of evidence that the accident was due to some fault on
their part, were not liable. Bossé J., delivering the

(1) M.L.R. 1 Q.B. 290, (2) M.L.R. 6 Q.B. 268.
(3) QR. 1 Q.B. 86.
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judgment of the majority of the court (Baby, Bossé,

SHAWINK&)N Blanchet and Wiirtele JJ.), said:

CARBIDE
v.
Doucer.

Duff J.

Dans ces circonstances, la régle me parait facile & appliguer.
Blle résulte des articles 1053 et suiv., Pimpéritie, la négligence et
Pinhabilité de toute personne capable de distinguer le bien du mal, si
ce fait, cetle impéritie, cette négligence ou cette inhabilité ont causé
des dommages, créant Vobligation de réparer des dommages. Tel
est notre texte, et, dans ’application de ce principe, il @ été constan-
ment et avec raison jugé que le maiire est tenu de fournir, aux ouvriers
qu’il emploie un local stir et machines, engine et outils construits et
aménogés suivant les régles de Vart et de la prudence. " Ainsi, un
cable défectueux, une bouilloire mal aménagée, des lisses de chemin
de fer mal placées, et généralement un vice de comstruction ou d’in-
stallation quelconque, cause du dommage, que le maitre connaissait
ou aurait dfi connaitre, entrainant responsabilité. Nos tribunaux en
ont fait 4 maintes fois Iapplication.

Mais lorsqu’il n’est pas prouvé qu’il y a eu vice de construction ou
dinstallation; lorsquw’il y o absence de preuve de faute ou de négli-
gence, notre jurisprudence a toujours déclaré qu’il n’y a pas lieu au
recours en dommages par Uemployé contre le maiire.

Pas de preuve de faute ou de négligence, pas de lien de droif et
pas d’action.

En ce sens, vide Dominion 0il Cloth Co. v. Cocllier (1) ; St. Law-
rence Sugar Refining Co. v. Campbell (2); Compagnie de Navigation
du Richeliew et Ontario v. 8t. Jean (3) ; Lavoie v. Drapeau (4).

In Canadian Pacific Railway Co. v. Dionne (in
1908) (5), the precise point before us was formally de-
cided by the court of appeal (Tasechereau C.J., Bossé,
Trenholm, Lavergne, Cross JJ.). The plaintiff’s hus-
band, an employee of the Canadian Pacific Railway
Company, was run down by a shunting locomotive at
a point near a place where he had been engaged in
shovelling snow for the company. At the trial, before
Langelier C.J., the company was held liable, the
ground of liability being thus expressed:

Considering that on the 18th of February last the said Elzéar
Doinne had been for several years in the employ of the defendant

(1) M.L.R. 6 Q.B. 268. (3) M.L.R. 1 Q.B. 252.
(2) M.L.R. 1 Q.B. 290. (4) 31 L.C. Jur. 331.
(6) Q.R. 18 K.B. 385; 14 Rev. de Jur. 474.
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to work in its yard near its station at Quebec, and that on the day
in question he was working at shovelling snow in the said yardS
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defendant as foreman of this work; considering that while the said
Elzéar Dionne was in the said defendant’s yard he was killed by a
locomotive owned by the defendant and under its care.

On appeal this judgment was reversed and the
principle upon which the Court of King’s Bench pro-
ceeded was stated in the formal judgment as follows:

Considering that the respondent failed to prove the material
allegations of her declaration, and in particular, failed to prove
that the death of her husband, Elzéar Dionne, which occurred at
Quebec on the 18th February, 1907, was due to fault, negligence or
imprudence on the part of the appellant or of its servants:

Considering that, before defendant from whom damages are
demanded by reason of quasi-offence on his part or on the
part of his servants, can be held responsible, it is incumbent
upon the plaintiff to establish affirmatively not only the existence
of the damage claimed, but also the fault, negligence or imprudence
on the part of the defendant, and that the fact of the injury alleged
having been caused by a thing under the control of the defendant,
has not in law of itself the effect of placing upon the defendant

the burden of proving that the injury was caoused without fault om
the part of the defendant or his servants.

The decisions in the Province of Quebec relied
upon in the judgment of the learned judge who de-
livered the judgment of the majority in the court
below do not, with great respect, appear to me to im-
pugn the principle stated in the cases to which I have
just referred. The observations of Andrews J. in
Dupont v. Quebec Steamship Co.(1), at page 194 (a.
decision of the Court of Review), are, it is true, cap-
able of construction supporting the learned. judge’s
views, but it is a well-known principle that such obser-
vations must be construed with reference to the facts
of the case to which they relate—secundum subjectam
materiam; and the facts of that case appear to have

(1) Q.R. 11 8.C. 188.

v,
DouceT.

Duft J.
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1909 afforded ample ground for drawing the inference that
Sg&‘ggﬁ}(}c? the tackle which failed had been negligently set up, or
e that there had been some lack of inspection, and that,

Doveer. I think, is in substance the process by which the Court
Df_ﬁf' of Review reached its conclusion.
The decisions referred to by Andrews J. in the
" course of his opinion (Ross v. Langlois(1), and Corner
v. Byrd(2)) lend support to this reading of it. In Ross
v. Langlois (1) the decision was put expressly upon the
ground that the defendants had used defective tackle,
without taking the care, before using it, to ascertain
its condition. In the judgment of Jetté J. (see page
284 of the report), there is the finding that the hook
which gave way was of

.bad quality, in a bad state, and insufficient to support without danger,
the burden put upon it; and, moreover, that the condition of the
hook had not been ascertained before using it for the purpose to
which it was applied.

That is a virtual finding of negligence; and with that
finding the court of appeal agreed. In Corner v. Byrd
(2), the ground of the decision is stated by Dorion
C.J., at page 271, in these words:

It was one of those accidents for which the appellant is liable,
because it could have been prevented by care on his part.

To come to the decisions of this court: In Paquet
V. Dufour(3), Girouard J. states the law conformably
to the second considérant quoted from the judgment
of the Court of King’s Bench in Dionne v. Canadian
Pacific Railway Co.(4), and to the views expressed in
the judgment of Dorion C.J. and Bossé J. in the two
preceding cases.

Before closing, I wish (says the learned judge), to point out a
considérant of the trial judge to which I cannot subseribe:

(1) M.L.R. 1 Q.B. 280. (4) Q.R. 18 K.B. 385; 14 Rev.
(2) MLL.R. 2 Q.B. 262. de Jur. 474.
(3) 39 Can. S.C.R. 332.



VOL. XLIL.] SUPREME COURT OF CANADA.

“Considérant que le dite explosion ayant été causée par de la
dynamite dont le défendeur était le propriétaire et dont il avait lo
garde, il doit &tre tenu responsable des dommages qui en sont ré-
sultés pour le demandeur, & moins qu’il n’ait prouvé qu’il lui a été
impossible de 1’éviter.”

We have so often decided in our court that proof of fault, whether
by direct evidence or by presumptions, rests upon the plaintiff, that
it is not mnecessary to quote authorities.

This passage, I think, with great respect, summar-
izes with accuracy the effect of a long series of deci-
sions in this court on appeals from the Province of
Quebec. I will mention some of them. In Cowans V.
Marshall(1), it was shewn that the plaintiff while
employed in the defendants’ iron-works was injured in
consequence of an explosion caused by molten lead
coming in contact with oakum in a wet condition. This
raised precisely the point in hand, the accident being
exactly one of that class to which, if the view under
discussion be a sound one, the suggested presumption
would apply. It was held, however, that the onus was
on the plaintiff to prove negligence, and that onus not
having been satisfied the complainant must fail. In
The Canada Paint Co. v. Trainor(2), it was shewn
that the plaintiff had in some unexplained manner
come in contact with the machinery of a printing press
at which she was employed in the defendants’ estab-
lishment, and the defendants were charged with
failure to make proper provision for the protection of
their employees. The Court of Queen’s Bench held
that the plaintiff had made out her case by establish-
ing affirmatively such want of care. Here again it is
clear that upon the proposed construction of art. 1054
C.C., the defendants would be charged with the onus
of relieving themselves from the presumption of negli-
gence by shewing that they could not have prevented

(1) 28 Can. S.C.R. 161. (2) 28 Can. S.C.R. 352.
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the accident. This court held, however, (directly

—
Smawivieaw negativing the view now advanced) that although the

CarsmE Co.
v,
DouceT.

Duff J.

plaintiff had unquestionably been injured by the
machine, she had failed to satisfy the burden upon her
to shew that the injury was due to some fault of the
defendants.

In Dominion Cartridge Co. v. Cairns(1), it ap-
peared that the plaintiff was injured by an explosion
originating in the pressing machine of the defendants,
who were manufacturers of cartridges. This court
reversed the judgment of the Court of Queen’s Bench,
and held (a ruling quite irreconcilable with the theory
under review) that the onus was on the plaintiff to
trace the explosion to some fault of the defendants.

It is unnecessary to multiply examples; the course
of decision has been clear and uniform ; but there re-
mains the question of the effect of the decision of the
-Privy Council, in McArthur v. Dominion Cariridge
Co.(2), which it appears has been assumed in some of
the decisions of the Quebec courts to be inconsistent
with the views on this point to which this court has
consistently given effect.

This court had held in that case that no negligence
had been proved—that there was no direct evidence,
and nothing upon which a presumption of fact could
be founded. It had been further held that assuming
negligence, the rule applied by the I'rench courts in
such cases requiring certain proof of a causal relation
between a fault on the part of the defendants and the
injury-complained of was sufficient to defeat the plain-
tiff’s claim. In the judgment of the Privy Council
delivered by Lord Macnaghten it is not suggested
that the onus was not upon the plaintiff to shew that

(1) 28 Can. S.C.R. 361. (2) [1905] A.C. 72.
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the injury was due to some fault of the defendants; 1_9?3
on the contrary, the judgment proceeds upon the as- Smawinrean
sumption that it was. It was held, however, that there OARBffE Co.
was sufficient evidence to justify a verdict by the jury DOUeEr-
that the defendants had been negligent and that this Duffd.
negligence was the cause of the explosion to which the o
injury was attributable.

At the same time the Privy Council negatived the
existence as a part of Quebec law of any rule (of
general application) of the character indicated above
(that the law exacts “proof of a fault which certainly
caused the injury”); holding it to be sufficient to
adduce evidence from which the tribunal may fairly
infer both the existence of the fault and the connec-
tion between that fault and the injury complained of.

There is nothing, therefore, in the decision in that
case to cast any doubt upon the principle upon which
- the Court of King’s Bench and this court have hitherto
acted.

I should not be prepared to give my adherence to
the view that it is open to this court to accept (as a
part of the law of Quebec) a principle the exact reverse
of that upon which this mass of high judicial authority
is based; but assuming the question raised to be still
open for examination it would require very cogent
reasons to lead me to hold that all these decisions are
erroneous and must be overruled. A careful examina-
tion of these reasons adduced in support of this view
satisfies me that the great weight of argument lies in
the opposite scale.

The first step in considering the construction ac-
cepted in the court below is to ascertain what is the
proper method of interpretation. I do not think it is
a proper method to apply one’s self to an examination

~
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of the language of art. 1054 C.C., in such light only

SEawiniean a8 may be had from an exclusive consideration of the

CArsIDE CoO.
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words of the article itself, and the immediate context,
disregarding the history of the law on the subject of
which it treats. In Robinson v. Canadian Pacific
Rway. Co.(1), at page 487, Lord Watson, speaking for
the Judicial Committee, applied to the Civil Code
generally the rule enunciated by Lord Herschell in
Bank of England v. Vagliano(2), at page 144, the
effect of which is that when the Code contains provi-
sions of doubtful import, resort is to be had to the pre-
existing law. The previously uniform current of deci-
sion of the two Canadian courts of appeal having juris-
diction over the Province of Quebec in the sense op-
posite to the decision below affords at least some
ground for thinking that the construction upon which
that decision is based does nmot yield the single exclu-
sive meaning attributable to the language employed,
and primd facie, that in itself would seem in accord-
ance with L.ord Watson’s canon to be a good reason for
not ignoring the pre-existing law.

A far stronger reason against excluding the pre-
existing law from consideration is afforded by the
terms of the enactments under the authority of which
the Code came into force as law which evince very
plainly the intention to declare, in arts. 1053, 1054 and
1055, the law as it then stood. There was first an Act
of the Province of Canada (20 Viet. ch. 43), authoriz-
ing the appointment of commissioners and directing
that they should embody in the Code to be framed by
them, to be called the Civil Code of Lower Canada,
such provisions as they should hold to be then actually
in force, giving the authorities on which their views

(1) [1892] A.C. 481. (2) [18911 A.C. 107.
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should be based, but stating separately any proposed 19(?
amendments. Then (the Commissioners having in Smawrvieaw
due course framed their report and laid it before Par- OARB,,I?E co.
liament), there was another Act (29 Vict. ch. 41) de- DOUoET-
claring a certain roll attested in the manner described DuffJ.
in the Act to be the original of the Civil Code reported T
by the Commissioners as containing the existing law
without amendments; directing the Commissioners to
incorporate in this roll certain specified amendments
eliminating and altering the provisions of it only so
far as should be necessary to give effect to these
amendments; and providing that the Code so altered
should, on proclamation by the Governor, have the
force of law.

It hardly seems necessary to comment on the effect
of this legislation. It very manifestly exhibits the in-
tention of the legislature that the provisions found
in the roll referred to were not, excepting in so far as
they should be affected by the amendments specified,
to effect any substantial alteration in the law then
actually in force in Lower Canada. Among the pro-
visions contained in this roll (and untouched by the
amendments sanctioned) are arts. 1053, 1054, and
1055 C.C.; and in construing them we have therefore
this clear and important guide to the intention of the
legislature.

It is proper to observe that in Robinson v. Cana-
dian Pacific Railway Co.(1), the Privy Council had to
consider art. 1056 C.C., which does not appear in the
report of the Commissioners and to which, therefore,
these considerations do not in their full force apply.
Furthermore, in the construction of such a statute as
the “Bills of Exchange Act,” which the House of

(1) [1892] A.C. 481.
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Lords had to consider in Bank-of England v. Vagliano

SHAWINIGAN (1), one has no such key by which to ascertain whe-
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ther the legislature in enacting a particular provision
intended thereby to change or leave unchanged the
existing rules of law upon the topic dealt with; and,
consequently, one can only proceed upon the construc-
tion of the words themselves. In such a case the pre-
existing law is an extraneous thing and only as an ex-
traneous circumstance ean be brought into play for the
purposes of interpretation; while on the contrary in
the case before us the legislature has itself, in effect,
declared its purpose of embodying the existing law in
the provision to be construed.

I am not disposed to question that if these articles
were framed in language reasonably capable of only
one meaning, it is not easy to see how, conformably to
the postulate of the constitution touching the suprem- -
acy of Parliament, a judicial tribunal could refuse to
accept as the law existing when the Code was framed
that which in unmistakable terms a competent legisla-
ture had declared that law to be; but neither do I
doubt that if the state of the law these articles were in-
tended to declare be not itself seriously open to ques-
tion, and the articles can reasonably be read in such a
way as to bring them into conformity with it, we ean-
not be required to give them a reading (though the
words themselves should be capable of that reading
also) out of harmony with the aseertained intention
of the legislature.

It is probably unnecessary to eonsider at length the
state of the common law of Quebee upon this point at
the time of the adoption of the Code. It will not be
disputed that the passages already quoted from Dorion

(1) [1891] A.C. 107.
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C.J. and Girouard J. and Bossé J. state it correctly. 1909
In France there has been a great deal of discussion SHAWINIGAN
upon the construction of the corresponding article CARBf_)E Co.
(1384) of the Code Napoléon ; but all schools of inter- DOUCET:
pretation seem to be agreed in this that under the Duffd.
common law non-contractual liability was based upon T
delict or quasi-delict, and except in the specific cases
provided for in art. 1055 C.C. (1385 C.N.), the burden
of proof was upon the complainant,

Mons. Esmein, the eminent authority on the his-
tory of French law, in a note, Sirey, 1897, 1, 17-19,
states the traditional view thus:

LY

A. Le patron propriétaire se pourrait &tre responsable envers ses
employés de accident survenu qu’autant que celui-ci résulterait de
sa faute personnelle ou d’une faute de ses préposés. C’est I’obligation
délictuelle ou quasi-délictuelle fondée sur les art. 1382 et 1383 C. civ.
La faute alors doit étre démontrée, et le fardeau de la preuve incombe
a celui qui réclame les dommages-intéréts, * * *,

Notre ancien droit francais ne connaissait que deux cas dans
lesquels le propriétaire était tenu, par ume obligation quasi-dé-
lictuelle, de réparer le préjudice causé par la chose. C’étaient
“I’action contre celui dont le batiment, par sa chute totale ou par
portion, a blessé quelqu’un,” et “I’action contre le maftre d’un animal
gqui a causé quelque dommage.” (Bourjon, Le Droit commun de la
France et la Coutume de Paris, liv. 6, tit. 2, ch. 6 et 7; ef. Domat,
Les Lois civiles, tit. 8, sec. 2, et. 3.)

Pothier ne parle ni de 'un ni de 'autre cas dans son Traité des
Obligations. Sans doute, on entendait assez largement la chute d’un
batiment; on donnait action lorsque la blessure avait été causée par
la chute d’un entablement, ou d’une seule tuile, mais on n’allait pas
plus loin; la responsabilité du propriétaire n’était point étendue 2
d’autres hypothéses.

- Indeed, for the greater part of the 19th century,
such was the effect which the French tribunals gave to
the provisions of the Code Napoléon dealing with this
topic. Mons. Josserand, at pp. 5 and 6 of his mono-
graph ‘“Responsabilitité du fait des choses inani-
mées,” says:

Au contraire, la dernidre source de responsabilité, le fait des
choses inanimées, a été fort négligée jusqu’s ces dernidres années.
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On reconnaissait bien que nous sommes responsables parfois du
dommage causé par les choses dont nous avons la propriété ou la
garde; l'article 1384, 1°, le déclare formellement. Mais sans creuser
la nature de cette responsabilité, sans s’arréter méme au texte
fondamental qui en consacre le principe, on se contentait de
Iui appliquer le droit commun en maitére de délits; on faisait
rentrer la responsabilité du fait des choses dans la théorie
plus large de la faute Aquilienne, Varticle 1384, 1°, n’&étant ainsi
quwune application de Particle 1382, le dommage causé par notre
chose n’étant pas autrement traité que le dommage directement causé
par notre personne méme. C’était le triomphe complet de la faute
délictuelle, le régle souverain de Particle 1382 qui commandait ainsi
au chapitre II. tout entier. La théorie avait donc le mérite de I'unité
et les conséquences en é&taient claires; le victime d'un accident occa-
sionné par une chose inanimée ne pouvait obtenir une indemnité que
si le propriétaire avait commis une faute, et seulement & la condition
d’établir cette faute; actori incumbit probatio.

Pendant trois quarts de sidcle on se contenta de cette conception.

The view of article 1384 C.N., advocated by M.
Josserand and Mons. Saleilles—the doctrine of “le
risque professionnel”—proceeds upon the hypothesis
that the common law was altered by the positive enact-
ments of the Code Napoléon. Josserand, “Responsa-
bilité du fait des choses inanimées,” pp. 90-95.

Such having been the state of the common law the
question would appear to be concluded; unless indeed
it can be maintained, in face of the decisions already
cited, that the words of art. 1054 C.C., will not reason-
ably bear a construction consistent with the principles
which ex hypothesi it was intended to embody.

That question I proceed to consider, first taking'
the English version of the article alone. The first
paragraph of the article declares that every person
is responsible not only for the damage caused by his own fault, but

also for that caused by the fault of persons under his control and by
things which he has under his care.

Then follow four paragraphs declaring responsibility
in the cases of parents, curators, tutors and artisans
(for acts of apprentices) respectively:
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2. The father, or, after his decease, the mother, is responsible 1909

for the damage caused by their minor children; —
3. Tutors are responsible in like manner for their pupils; SCHA;VBY]II)};I%?
4. Curators or others having the legal custody of insane persons, o, )
for the damage done by the latter; DOUCET.

5. Schoolmasters and artisans, for the damage caused by their —
. . . . Duff J.
pupils or apprentices while under their care.

Assuming the first paragraph to state, as held in
the court below, a rule of law of general application
under which one is liable in every case for damages
caused by the fault of persons under one’s control—
then nobody will be disposed to question that each of
these four succeeding paragraphs states a special
application of that rule. In other W.o'rds, paragraphs
2 to 5 declaring the responsibility of parents for their
children, and so on, embody particular cases within
the general rule.

Coming now to paragraph 6; we have these words
The responsibility attaches in the-above cases only when the person
subject to it fails to establish he was uhable to prevent the act which
has caused the damage.

Some difficulties are to be noted here as arising
from the construction proposed. TFirst, if this para-
graph (the 6th) embodies an exception which attends
the rule stated in the first paragraph throughout its
whole extent—and which applies, therefore, to cases
falling under the rule other than the cases mentioned
in paragraphs 2 to 5—why was the exception placed at
the end of the 5th paragraph, and not stated at once
as an exception to the rule? Secondly, why is
the exception made applicable in express terms to
the “above cases” omnly, and not stated as an excep-
tion to the rule itself? Both position and phraseology
seem natural and appropriate, if the exception was to
affect the four preceding cases alone; neither is
natural or appropriate upon the alternative hypo-

22
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1909 thesis. Again, how shall we read the seventh para-

SHAWINI‘(’;)N graph? TIs that not a “case” under the general rule?

Cargipz Co. . .
®. If so—and it seems the more natural reading to treat
Doucer. . '
— It as such—are we to read the sixth paragraph as
Duff J.

applying to it?

But the last' words of the sixth clause seem to
create a more serious and, I venture to think, an in-
surmountable difficulty. Under that clause the person
sought to be charged may escape responsibility, in the
cases to which it applies, by shewing that he was
unable to prevent—mnot the damage—but “the act
which has caused the damage.”

The effect of these words in the view of the court
below is that, primd facie, one’s responsibility arises
from the circumstance alone that damage occurs
through the immediate instrumentality of something
which is being used or worked for one’s profit; and
upon the construction proposed the phrase “act which
caused the damage” must be read as descriptive of the
fact that damage has thus occurred.

That is attributing to the words “act which caused
the damage’ a sense quite out of keeping with the true
meaning of them; and is to assume on the part of the
Commissioners who framed the article and the legisla-
ture which adopted it a very imperfect appreciation
of the meaning of common English words. It is not
necessary to dispute that if no other application for
these words could be found one might accept this view
rather than reject the words as wholly senseless. But
here there is no such excuse. The words in their
ordinary sense find their natural application when
read as referring to the acts of the persons mentioned
in the four paragraphs immediately preceding. Giv-
ing them this, their natural and obvious, application a
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perfectly consistent and intelligible construction is 13%’
given to all the paragraphs from 2 to 6. SHAWINIGAN

CAxrBIDE Co.
The exception should not then be attributed to the Do r?bm.

first paragraph, unless some reason for doing so is to =~ ——
be found outside the language in which the exception Dudl J.
is framed. I think there is no such reason. It may,

of course, be suggested that the first paragraph, if

taken alone (freed, that is to say, from the operation

of the exception declared in the 6th paragraph) would
establish a legal rule still more widely at variance

with the common law. The doctrine of le risque pro-
fessionnel mentioned which has the support of many

able French commentators (and has possibly at last
received the sanction of the Cour de Cassation Dal.,

1908, 1, 217), regards the corresponding paragraph of

the Code Napoléon as a positive enactment imposing

an absolute liability for all harm caused through the
instrumentality of things owned by one and worked

for one’s profit irrespective of proof or presumption of
fault—a liability which one can only escape by estab-

lishing that the true cause of the harm was force

- majeure or the fault of the vietim.

This, it may be argued, is the true effect of reading
the first paragraph as freed from the exception de-
clared in the 6th; and one must meet the question
whether the words of the 1st paragraph are so in-
tractable as to require this construction of them. No
difficulty respecting this.point would seem, however,
to arise unless one lose sight of the office the 1st
paragraph is designed to fill. It is sufficiently plain,
I think, from what has already been said upon the
history of the legislation, that the proper mode of
approaching these articles is to regard them as an
exposition of one topic in a co-ordinated system of law

221,



320 SUPREME COURT OF CANADA. [VOL. XLII.

lff already in force—and not at all as a string of detached
Smawintean legal enactments. From this point of view the para-
Carsie Co. . . . .

. graph in question presents itself not as embodying a
Dovosr.  self-sufficient and self-operating legal rule, but as one
Diﬁll step simply in the progress of the exposition. Thus

art. 1053 C.C., explains that fault may consist in posi-
tive act or in omission and so on. Arts. 1054 and 1055
C.C., seem designated to deal with the instruments of
damage in respect of which one may be answerable.
Article 1054 is primarily concerned with one’s respon-
sibility for the acts of persons; but the first paragraph
is most naturally read, I think, as introductory to the
whole subject dealt with in the two articles; and it is
seemingly utilized to state the broad general con-
siderations which are the raison d’étre of the positive
legal rules stated in the subsequent paragraphs. One’s
responsibility may arise (so in effect the expositors
proceed in that paragraph) not only from one’s per-
sonal fault, but from the fault of those persons whom
the law regards, for the purpose, as being under one’s
control, and out of harm caused by things in respect of
which the law imposes upon one a duty to take care -
that they are not the instruments of harm to others.
The personal relationships and the classes of things
thus referred to are then specifically stated, the first
in art. 1054 C.C., and the second in art. 1055 C.C.
This view is conecisely put by Mons. Esmein, 8. V.
1897, 1, 19.

Par le membre de phrase en question, le 1égislateur, qui, dans Part.
1384, ne dispose en réalité que sur la responsabilité du dommage causé
par le fait des personnes, a simplement indiqué, par préoccupation
de symétrie, qu’'une responsabilité semblable résultait aussi du fait
de certaines choses; et le dispositif sur ce second point se trouve
dans Part. 1385. Le membre de phrase discuté de P’art. 1384 ne
contient point la régle qu'on prétend emn tirer; il n’a pas disposé

sur ce point, mais simplement annoncé la disposition de Iarticle
suivant.



VOL. XLIL] SUPREME COURT OF CANADA. 321

And by Fromageot, “de la Faute,” at p. 99: 1909

——
Le premier alinga de Particle 1384 du Code civil n’etablit pas SHAWINIGAN
en effet, une disposition absolue et particulidre se suffisant & elle- CARB;DE Co.
méme; il ne fait que. poser un intitulé des principes qui sont précisés oyeer.
dans.les alinéas suivants pour les personnes dont on doit répondre,
dans Varticle 1385 pour les choses animées et dans article 1386 DuffJ.

pour les choses inanimées. -

And of M. Planiol, vol. 3, at page 303:

917. Origine et sens de cette disposition. Il est facile de montrer
pourquoi cette idée a &té énconcé & cette place et sous cette forme.
Dans le projet primitif, les dispositions des articles 1384, 1385 et
1386 figuraient déja a peu prés telles qu’elles existent actuellement,
maijs les deux articles 1384 et 1385 n’en faisaient qu’un seul, qui
debutait par une phrase générale, annoncant les dispositions particu-
ligres qui en forment les autres alinéas. La formule de I’alinéa ler
n’a done d’autre but que d’énoncer le principe dont les dispositions
suivantes sont les applications. Or, dans le projet de I’an VIIL, il
est visible que le législateur a pensé a la fois aux personmes et aux
choses dont quelqu’un a la surveillance et 1a direction et qui peuvent
gtre pour les tiers une source de dangers. La responsabilité est done
fondée, a raison des choses comme & raison des personnes, sur une
idée de garde, c’est-a-dire sur une faute personnelle de celui qui s’est
mal acquitté de sa tache de surveillant. On ne peut faire sortir de ce
texte I’'idée d’une responsabilité indépendante de toute faute.

Cette fin de Ualinéa ler de Varticle 1384 était restée inappergue
pendant prés d’un siécle; mais vers 1895 on a cherché & en tirer parti
pour élargir la disposition particuliére de Particle 1386, qui parais-
sait trop étroite 4 certains tribumauxw. J'estime que c’est @ fort.
Voyez cidessous nos. 927 et suiv.

So we are not driven to a construction out of har-
mony with the declared intention of the legislature.
It is proper to add that we heed not concern ourselves
with the rival interpretations of the Code Napoléon
which during the past twenty years have been so much
debated in France. The key to the legislative inten-
tion furnished us by the legislature itself is wanting to
the interpreters of that instrument; and we are not
required to surmise what the result might have been,
had we been called upon to construe art. 1054 C.C,,
80 to speak in vacuo—disregarding both the state of
the law when the Code came into force and the course
of judicial decision since.
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1909 " On the other hand the views respecting the effect
smawineax of those articles of the Code N apoléon upon which the
GARBIDE Co. provisions of the Quebec Civil Code were founded

OU®*T- which had prevailed in France down to the time of the

DuffJ.  promulgation of the latter Code have, I think, a
T material bearing upon the construction of those pro-
visions.

The view of the first paragraph of art. 1384 Code
Napoléon above indicated, is that which (as Mon.
Josserand says in the passage quoted) (1) prevailed
in France for three-quarters of a century. It was the
view which the French tribunals still applied when,
in 1861, the Commissioners reported their draft of
the provisions upon the title of “Obligations” and,
in 1866, when the Code was promulgated. That in
the verbal changes made by them in adopting the pro-
visions of the French Code the Commissioners had no
suspicion that they were affecting any substantial
alteration of the law upon the point in question here
is made quite clear by the passage in their report (first
report, p. 16) referring to those provisions.

Here is the passage:

DOUOET.

The articles of chapter III. “of offences and quasi-offences” cor-
respond with the articles of the French Code, except that the
wording has been changed to obviate certain objections raised to the
latter; and in No. 74(79) an addition has been made to the enumera-
tion of cases to which the article applies. These are the paragraphs
relating to tutors and curators of insane persons.

Except upon the inadmissible hypothesis that the
distinguished Commissioners were deliberately prac-
tising a deception upon the legislature this is not the
langonage of trained lawyers, who, having been in-
structed to present to the legislature a Code embody-
ing the law then in force, were intentionally introduc-
ing a profound modification into the rules of law upon

(1) See p. 316 ante.
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the subject of torts both as they were found in the 1909
existing law and as they were then understood to be SHAWINIGAN
declared by the instrument the Commissioners were in OARB;I.)E Co.
substance professing to adopt. It is hardly to be DOUCET
supposed that the legislature with this report before it Duff J.

would be keener than the codifiers to detect the change. T

- Indeed, it is no exaggeration to say that the as-
sumption involved in the view of the court below is
this: that this self-delusion of the Commissioners and
the consequent delusion of the legislature respecting
the true construction of art. 1054 C.C., were partici-
pated in for almost a generation in every quarter of
the Province of Quebec; and that the Court of King’s
Bench, down to the year 1908, and this court, down to
this moment, have continued to give decisions in
actions of tort arising in that province in ignorance
or disregard of the fact, that in the deeply important
point of the onus of proof the law was radically altered
in 1866; that, in a word, the Commissioners who
framed the law, the legislature that passed it and the
courts of appeal that, for forty years, have applied
it have all shared in this far-reaching misconception
of its meaning and effect. That is an assumption
which (with great respect) I decline to act upon with-
out some reason more convincing than any yet ad-
vanced.

In the view expressed above an examination of the
French text becomes unnecessary. Article 2615 C.C,,
expressly provides that, where the French and English
versions differ, that construction is to be adopted
which most nearly accords with the existing law upon
the topic dealt with; and, assuming the language of
the French version to lend some support to that view
of the article, which would appear if adopted to effect
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little less than a revolution in the law on this subject

Smawinieaw a8 in practice administered in this court, the provision

Cazreme Co.

V.

Doucer.

Duff J.

just quoted even on that assumption requires us to
resort to the law of Quebee as it stood in 1866.

I now come to the question whether in this view of
the law the plaintiff has shewn that the injury of which
he complains was due to the fault of the appellants.
The relevant facts not in dispute are these; the carbide
of calcium is, for the purposes of commerce, produced
by the fusion in an electric furnace of carbon and un-
slaked lime. The appellants use furnaces of two kinds.
One in which the constitutents of the carbide are

~ reduced to a liquid state, and the liquid carbide itself

is run off through one or more openings at stated
intervals; another in which the crucible itself con-
taining the fused product is, from time to time as it
becomes filled, removed, and another substituted. The
first mentioned of these types of furnaces, according
to the evidence of the respondent, was known at the
appellants’ works as le fournaise experimentale; the
last mentioned as the “Willson” furnace. The ports
through which in the first mentioned type the liquid
carbide is run, are, except when open for that purpose,
sealed with mortar. When the liquid is to be run off
the furnace is tapped, that is to say, the plug of
mortar is pierced, and the orifice cleaned out. When
the run has Dbeen completed the opening is sealed
again. It was the respondent’s duty, with the assist-
ance of another workman, to tap one of these furnaces |
and to clear the opening; and it was while engaged
in this duty that he met with the injury giving rise to

-this litigation. The practice was that the liquid hav-

ing been run off and the orifice cleaned, the mortar
-for plugging it again was placed on the bottom of the
opening by the respondent’s helpers. Then the re-
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spondent proceeded to press it home, employing for 13?_?

that purpose a long poker having a circular iron disc %Iii;vlls‘g(é%}r
at its end. On the day of the accident he had just ».
pressed the mortar to the bottom of the orifice, when a  "OU*"™
loud explosion occurred, accompanied by a discharge Dﬂ-
through the opening of flaming liquid carbide which

burned the respondent severely, destroying his sight.

Thus far, I say the facts are undisputed; and the
disputes, so far as eoncerns the primary facts, are con-
fined to two points. First, it is said that no proper
instructions were given to Doucet. Upon this point,
there is no finding by the learned trial judge; but there
is a finding in favour of the appellants by the Court of
Review, and, having regard to the admissions of the
respondent, and the positive evidence given by the as-
sistant superintendent of the appellants, it would, I
think, be quite impossible to justify the reversal of
that finding. Assuming, moreover, some lack of in-
struction, there is not upon the evidence, I think, the
slightest ground for suggesting that the explosion
can be attributed to any want of knowledge on the part
of the respondent.

The other point in controversy is this: The assist-
ant superintendent says that the respondent was “the
boss of the job,” that he was responsible for feeding,
sealing and tapping the furnace, during his shift. The
respondent denies that he was ever appointed fore-
man; but he constantly speaks of his associate as “mon
homme” and his own account leaves little room for
dispute that he assumed charge of the furnace and
directed the operations mentioned. Here, again, there
is no finding by the trial judge, and it seems clear no
adequate reason for disturbing the finding of the Court
of Review in the appellants’ favour.
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The question to be determined is whether these

Smawintean facts afford a sufficient foundation for the inference

CARBIDE Co.

. that the injury suffered by the respondent was due

DoUCET.

Duff J.

to the fault of the appellants.

The duty of the appellants under the law of Quebec
in respect of the care to be exercised for the protection
of their workmen (speaking now apart from any
question arising out of the construection of article
1054 C.C.) has in this court been more than once
explained. The employer is not to insure the safety of
his workmen. He is bound to take all reasonable steps

.to the end that they shall not, because of any defect or

insufficiency in his plant or appliances or because of
anything unnecessarily dangerous in his system or
methods, be exposed to any avoidable risk or harm;
and further, where the employment is hazardous (so
that in spite of all practicable precautions accidents
likely to cause harm are to be expected) he is bound to
take the necessary steps to minimize, so far as may rea-
sonably be possible, the evil effects of such accidents
when they do occur. It is only a corollary of this to
say that in the last mentioned case—where the em-
ployment is dangerous—all protective measures are
required (reasonably consistent with the prosecution
of the duties of the employment) which the knowledge
and the practical experience of a prudent and com-
petent employer would suggest.

Such are the measures which in such circumstances
are demanded by the requirement of reasonable care
on the part of the employer. That is the effect of the
passage from Dal. Jur. Gen., 1870, 3, 63, adopted by
the Chief Justice in Royal Paper Mills v. Cameron (1),
at pages 368 and 369, which I think summarizes the

(1) 39 Can. S.C.R. 365.
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law on this point as it has been enunciated and applied 1909

in the decisions of this court. SHAWINIGAN
CagrsmE Co.

I understand the judges below to put the respon- ».
sibility of the employer in respect of the safety of his DTT'
employees rather higher than this. Archambault J., DufJ.
for example, quotes with approval a dictum to the
effect, that the employer is bound to know when a
machine or process is dangerous. I do not think that
can be supported. o

The employer is bound to have the knowledge of
a competent person; but he is not to be held to know
that which competent persons do not know. To hold
otherwise would result in making him liable in a very
large number of cases which now fall under the head
of “inevitable accident.” _ _

The question then is, first, whether the discharge
of carbide from which the respondent suffered was
due to any failure of the duty; and, secondly : Does the
evidence shew that the appellants ought at any rate
to have anticipated as a possible accident the dis-
charge of carbide from the furnace in such a way as to
endanger the safety of their employees? And—if so—
was the injury to the respondent due to the omission
of any precaution which prudence and competent
skill and experience would have dictated as likely to
reduce the chances of such an accident, or to mini-
mize the injurious effects of it, should it occur?

The learned trial judge has in general terms found
that the mishap was due to the negligence of the appel-
lants. The specific grounds upon which this finding
appears to be based are, that, first, the continuous
heating of the furnace, and, secondly, the use of
mortar for filling the openings mentioned, constituted
two unnecessary sources of danger.
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1909 With great respect, the first of these grounds be-
SEAWINIGAN longs, I think, to the realm of pure conjecture. There
Oarsoe 00. 49 literally no evidence to support or even suggest it.

Doucer.  The second, also must be rejected for want of evidence
Duff .  to shew that the appellants should have known (or at

" least foreseen the possibility) that the use of mortar

would be a source of danger.

The learned judge based his view apparently upon
some rather doubtful evidence to the effect that after
the accident the appellants discarded lime as an ele-
ment in their sealing mixture. Such evidence is, I
think, quite irrelevant to the question to be tried,
which is whether, before the accident, in the then
existing state of experience, the failure of such knowl-
edge or foresight is to be imputed to them for a breach
of duty. Conduct pursued in the light of experience
derived from the accident itself can hardly be taken
as a sufficient basis for a charge of want of care in
not taking the same course before the accident oc-
curred. - The views which I think have generally pre-
vailed upon this point are summarized by Mr. Justice
Gray in delivering the opinion of the Supreme Court
of the United States in Columbic and P.S. Railroad
Co. v. Hawthorne(1), at pages 207-208, in the follow-
ing passage:

The only States, so far as we are informed, in which subsequent
changes are held to be evidence of prior negligence are Pennsylvania
and Kansas, the decisions in which are supported by no satisfactory
reason. McKee v. Bidwell (2), and cases cited; St. Louis & San
Francisco Railwey Co. v. Weaver(3).

The true rule and the reasons for it were expressed in Morse v.
Minneapolis & St. Louis Rly Co.(4), above cited, in which Mr. Jus-
tice Mitchell, delivering the unanimous opinion of the Supreme Court
of Minnesota, after referring to earlier opinions of the same court

(1) 144 U.SR. 202. (3) 35 Kan. 412.
(2) 74 Penn. St. 218, 225. (4) 30 Minn. 465, at p. 468.
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the other way, said: “But on mature reflection, we have concluded 1909
that evidence of this kind ought not to be admitted under any cir- —~
cumstances, and that the rule heretofore adopted by this court is on SHAWINIGAN
. . CazsipE Co.
principle wrong; not for the reason given by some courts, that the o.
acts of the employees in making such repairs are not admissible Doucer.
against thely principals, but upon the broader ground that such
acts afford no legitimate basis for construing such an act as an
admission of previous neglect of duty. A person may have exercised
all the care which the law required, and yet, in the light of his new
experience, after an unexpected accident has occurred, and as a
measure of extreme caution, he may adopt additional safeguards.
The more careful a person is, the more regard he has for the lives
of others, the more likely he would be to do so, and it would seem
unjust that he could not do so without being liable to have such
acts construed as an admission of prior negligence. We think such
a rule puts an unfair interpretation upon human conduct, and virtu-
ally holds out an inducement for continued negligence.”

Duff J.

The same rule appears to be well settled in England. In a case
in which it was affirmed by the Court of Exchequer, Baron Bramwell
said: “People do mnot furnish evidence against themselves simply
by adopting a new plan in order to prevent the recurrence of the
accident. I think that a proposition to the contrary would be bar-
barous. It would be, as T have often had occasion to tell juries, to
hold that, because the world gets wiser as it gets older, therefore
it was foolish before.” Hart v. Lancashire and Yorkshire Railway
Co.(1).

The considerations developed in this passage, it
will be observed are considerations of general applica-
tion, the force of which would not appear to be affected
by anything peculiar to the system of law prevailing in
Quebec. .

The respondent, it is true, attributes the accident
to an excess of water in the mortar; but it is quite
clear at the same time that this is simply a guess;
Archambault J. expresses and proceeds upon the view
that the contact of such an excess of water with the
flaming carbide would produce acetylene gas, which
is explosive. This view, again, is not based upon evi-
denée; and with great respect, I do not think it com-

(1) 21 L.T. (N.8.) 261, at p. 263.
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petent for any court to arrive at an adjudication
imputing fault and consequent liability upon the
basis of scientific opinions having no foundation in
the evidence upon the record, touching questions re-
specting the nature and results of chemical processes
which, to say the least, are not immediately obvious.

Assuming, for example (a fact well enough known
though not touched upon in the record), that the ele-
ments of water and of calcium carbide (when the two
substances are brought together at ordinary tempera-
tures) do separate and recombine to form, among
other things, acetylene gas, can one affirm that the
introduction of water into an electric furnace in full
operation could bring about the decomposition of a
mass of molten carbide there? Would the water not
be converted into steam before it could by any possi-
bility come into contact with the carbide? Will steam
and molten carbide decompose one another? Such
questions must obviously be considered in any rational
investigation of the point mentioned, and the record
presents literally no materials enabling one to answer
them intelligently.

But there is another view which must be examined,
and that is that there is sufficient ground in the cir-
cumstances of this case for affirming that the explo-
sion in question was due to some want of care on the
part of the appellants, although the specific point in
which they failed in their duty is not made to appear.
There are many cases in which the fact alone of an
accident occurring is held to be a sufficient foundation
for such an inference. Speaking broadly, in England
and in the United States, this inference is held to be
permissible when the injury has been caused by some-
thing wholly within the control of the defendant or of
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persons for whose actions he was responsible, and the 1_9‘3‘3
occurrence to which the injury was due was not of %ﬁgﬁ%ﬁ
such a character as would ordinarily take place in v.
the absence of negligence. Given these conditions, Dovomr.
the inference in the absence of explanation is a plain PIJ-
one, but the question whether the inference is, or is not
permissible, is in truth, not a question of law at all.
Apart from specific rule it is merely a question of right
thinking. Although, therefore, the conditions under
which the maxim “res ipsa loquiter” is normally ap-
plied in jurisdictions where the common law prevails,
are not present here (in that vis-a-vis, the respondent,
the furnace cannot be said to have been wholly within
the control of the appellants) ; still, if the facts in
evidence in the present case could be said to justify the
conclusion that assuming the absence of negligence
on the part of the respondent and his helper (and I
think we cannot, on the evidence attribute the
accident to any such negligence), such an explosion
would not occur except as the result of some negli-
gence in respect either of the construction of the
furnace, or of the methods of operation (although
we might be entirely in the dark as to the specific
thing wrongfully done or omitted) a primd facie case
of negligence would clearly be made out. To say
that such conditions were present is only another way
of saying there was evidence of negligence.

But these conditions are not present. The explo-
sion stands, as a single, unexplained, isolated fact. The
evidence relating both to the furnace and to the nature
of the process is strikingly meagre. The construction
of the furnace itself is not really described; and apart
from the facts that the carbide is produced by the
fusion of lime and coke by means of an electric fur-
nace, and that the liquid carbide is run off in the man-
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{’i?_’f ner already described, we know nothing whatever of
SEAWINIGAN thie process. Is it then safe on such a state of the evi-

CarsipE Co,
v dence to affirm as the basis of a judicial decision that

DovcEr. .. .
et thls: single occurrence was anything other than a pure
—accident? That it would not have taken place without
negligence? Or that the possibility of it ought to have
been foreseen? After ransacking the evidence for
materials to support a reasoned conclusion on these
points I find myself still in the region of surmise.

Some minor contentions remain. It is said that
the description of the furnace as “le fournaise experi-
mentale,” that the use of it was a mere experiment;
and that the evidence of the defendants’ superintend-
ent contains what was in effect an admission that there
was a known risk of such an escape of gas as might
cause injury. The experiment indicated by the name “la
fournaise experimentale” may have been, and it most
likély was a trial of the comparative cost of operating
the two types of furnaces. The evidence at all events
does not point to anything else; and there is literally
nothing to indicate that at the time of the accident
the furnace was in respect of the safety of operating
it in an experimental stage. At that time the “Will-
son” furnace appears to have been almost, if not alto-
gether, displaced. The descriptive phrase applied to
the other type had evidently survived the experiment.
There is-nothing whatever to shew that one type of
furnace had not been as fully tested as the other; and
to assume that either of them is in more general use
than the other, or that furnaces in which the molten
product is drawn off by tapping have not been tried
and generally adopted is again to pass entirely be-
yond the region of legitimate deduction from the facts
before us.
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Then as to the admission of the superintendent. 1909

This is the passage in which it is said to be found: SHAWINIGAN
CARBIDE Co.
P,

A.—Well, the proper way was to fill the furnace, and to make DOUCET.

the carbide, certain details about these furnaces are not necessary —_
to be given to the men, they are simple, but they were given just the DuffJ.
same; I told him to empty or blow the furnace when it was neces- —
sary to do so at certain intervals.

Q—And did you ever notice that he had not dome it according
to the instructions received? A.—Mr. Doucet was a good workman,
but it is possible that on certain occasions the work has not been
done well, it is possible it was so about the feeding of the furnace,
but I cannot tell.

Q.—What did you say to Doucet, besides? A.—I told him how to
do the work right as it had to be done.

Q—What had to be done for the feeding of the furnace? A.—
Well, if the gas would come out too fast, they must look out and put
something in the furnace.

Q.—Is the operation a dangerous one? A.—No, I did not say
it was dangerous.

Q.—Why did you give these instruetions to Doucet then? A —
Because I was in charge of the furnace.

Q.—And what did you say besides about the furnace? A.—I told
him how to feed the furnace and how to do all the operations he
had to perform.

This passage has been, I think, misunderstood.
The witness is not on the point of danger at all—he is
discussing the operation of feeding the furnace; and
he says that when the gas escapes freely and in large
volume, the workmen whose duty it is to do so, must
put in a fresh supply of the materials out of which
the carbide is produced. The reason for this is not
explained; but one naturally supposes that a too
rapid escape of gas (which probably finds its outlet
through these materials and the opening by which the
furnace is fed), indicates that the supply of material is
low and that in consequence some waste of power is
taking place. That would seem to be the simple ex-
planation ; but the passage as it stands, without eluci-
dation, cannot certainly with justice be regarded as

23
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132*3 containing an admission or even a suggestion that the
SmawiNIGAN process should have been known to be (or was in fact)
CARrB1DE Co. ‘

. a dangerous one.
Doucer.
—_ The court below has held that a proper regard for

D_‘f_ﬂf' the safety of its employees would have suggested to the
appellant the use of masks for the protection of their
faces. But, why, if there was no reason to anticipate
an accident of such a character as frequent or make
useful that kind of protection? The fact that after
the accident masks were supplied is relied upon; and
I have already given my reasons for thinking this
circumstance to be immaterial. Moreover, what
ground is there for suggesting that any mask hav-
ing a mesh large enough to leave the employees free
to perform their necessary duty would have afforded
them any protection against the spurt of liquid
from which the respondent unfortunately suffered.
This, again, is a question we may guess about, and
again by no means intelligently answer from the.
materials before us.

For these reasons, I think, the Court of Review
right in holding that the respondent has failed to
prove his case—has failed, that is to say, to establish
it by direct evidence or by proof of facts which afford
sufficient ground for a reasoned inference that the
injury from which he unfortunately suffers was due to
the appellants’ fault.

ANGLIN J.—The plaintiff lost his sight by an explo-
sion, which occurred while he was performing duties
assigned to him by his employers, the defendants, in
attending an electric carbide furnace. This furnace
had been recently installed and was operated upon a
system materially different from that which had ob-
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tained in the defendants’ establishment in connection 1909

with furnaces of another class. It was attended by SHAWINIGAN
two sets of men—a day-shift and a night-shift. It was CABE,I,[_) = Co.
the duty of these men to fill the furnace with coke and DoUosT
lime; to draw off the liguid carbide, when ready, AnglinJ.
through openings at the base of the furnace; and then T
to cleanse the orifices and to close them with plugs of
mortar preparatory to recharging. This work was
done once every hour.

The plaintiff and his assistant, who constituted the
night-shift, came on duty about 7 o’clock in the even-
ing, and the plaintiff when injured had been at work
about twenty minutes. The men of the day-shift had
charged the furnace and left a quantity of mortar
ready for use. After opening the orifices and allow-
ing the liquid carbide to run off, the plaintiff cleansed
them, and the explosion occurred while he was closing
one of the orifices with a plug of mortar—which one,
or whether the others were all open or all closed, or
some open and some closed, does not appear.

Although not directly established by the evidence,
there can be little doubt that contact of carbide in
the furnace or in one of its orifices with water, or
water vapour from the mortar used to close them,
caused the explosion.

The Court of Review did not dissent ffom, and the.
Court of King’s Bench expressly affirmed, the finding
of the learned trial judge that the explosion cannot
be ascribed to any fault or neglect of the plaintiff.
This conclusion appears to be well supported by the
evidence. The'plaintiff had discretion neither as to
the work which he was required to do nor as to the
manner in which he should earry it out, and he was,
when injured, discharging his duties in the manner

23,
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}3&9 in which he had been instructed to perform them. The
S&;".g‘g‘é? carbide furnace had been left charged by the men of

Dol the day-shift. The plaintiff and his assistant, shortly
— after coming on duty, drew off the liquid carbide and,
AnglinJ., haying cleansed the orifices as instructed, they quite
properly proceeded to plug them with mortar prepared
for that purpose by the men of the day-shift. These
circumstances preclude any imputation of fault or

neglect against the plaintiff,

Moreover, I would note en passant, that, to me,
they seem to establish that, as found by the learned
trial judge, and the majority of the judges in the Court
of King’s Bench, the things which caused the explo-
sion, though the plaintiff was actually engaged with
them, were not under his control or care, but were
under the control and care of the defendants. They
all belonged to them and were in use for their immedi-
ate purposes and profit. They had the direction and
control of the manufacturing operations. The plain-
tiff was an unskilled workman—a servant acting in
conformity to orders. I entertain no doubt that, upon
the true construction of art. 1054 C.C., these things
were in the control of the defendants.

I think it quite possible that evidence could have
been adduced that it was highly and unnecessarily
dangerous to plug the orifices of a carbide furnace
with mortar made with water, and that this in itself
constituted a defective system for which the defend-
ants should be held responsible; that their chemist
should have anticipated the occurrence of an explosion
and that they could easily have taken precautions
which would have saved the plaintiff from the severe
injuries which he sustained. But the record does not
contain such evidence, and without it I would hesitate
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to rest a ju»dgxﬁent upon these grounds. If the plain- 30_19
tiff must succeed upon proven, as distinguished from Smawixieax

presumed, fault on the part of the defendants, he is 2= C°
charged with the burden of furnishing the proof. Dovcert.

In the absence of fault or neglect on the part of the AnglinJ.
plaintiff, the very fact of the explosion establishes that
there must have been some defect in the system, the
furnace, the means employed for cleaning out the
orifices, the materials used to plug them, or the com-
position of these materials, because, with conditions
entirely proper, such an explosion should not have
occurred. What the precise defect was the evidence
does not disclose. Whether it was patent or latent,
discoverable or non-discoverable, and if discoverable
by what degree of care or by what tests, are questions
to which the evidence does not afford answers. But
that the explosion was due to some defect—to this
extent res ipsa loquitur.

Yet, unless patent, or discoverable by reasonable.
care and diligence, the existence of the defect would
not per se constitute negligence of the defendants.

The master is not an insurer of the safety of his
workmen, or servants, and I am unable to understand
the principle upon which some of the Quebec decisions
proceed, in which, apparently without invoking the
provisions of art. 1054 C.C., the employer has been
held liable for injuries due to latent defects. Mig- '
nault, Droit Civil, vol. 5, p. 372. In several of the
cases cited by this learned author the facts in evidence
appear to have justified a finding of negligence on the
part of the defendants. But, if by “latent defects”
we are to understand defects not discoverable by the
exercise of reasonable care or skill, I am, with respect,
unable to agree that for injuries due to such defects,
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133 apart from the provisions of art. 1054 C.C., the em-
Smawintean Ployer should be held responsible. Mr. Walton in an
CamBDE GO interesting article(1), points out that, in the French

Doveer.  (Gour de Cassation, the liability of the master for in-
Anglind. juries to his servants, due to occult faults, was form-
" erly restricted to cases in which the plaintiff could
establish a definite vice de construction and was then

based upon art. 1384 C.N.

While it seems not improbable that the plaintiff
might have procured evidence to shew that the explo-
sion was due to some defect in the defendants’ system,
or in their plant or its accessories, the existence of
which, because discoverable by reasonable care and
susceptible of remedy, should be deemed negligence
on their part, he has failed to adduce this evidence and
the mere occurrence of the explosion does not, I think,
warrant the inference that it was caused by such negli-
gence. Without evidence that the defendants should
have anticipated danger to their workmen, I am not
prepared to hold that they were guilty of fault or neg-
ligence because they omitted to warn the plaintiff of
the danger to which he was exposed or to furnish him
with a mask or spectacles or other means to guard
against its consequences.

Upon this view of the evidence I am unable to per-
ceive the applicability of the decision of the Judicial
Committee in McArthur v. Dominion Cartridge Co.
(2), cited by Carroll J. In that case there was such
evidence of defects in machinery and process likely to
cause a disastrous explosion, that Lord Macnaghten
felt impelled to say:

The wonder really is, not that the explosion happened as and when
it did, but that things went on so long without an explosion.

(1) 5 R.L., N.8. 425, 436. (2) [1905] A.C. 72.
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That these proven defects actually caused the explo- 1909

sion the jury were, in the peculiar circumstances, SCHA WINIGAN

ABBIDECO
allowed to infer without direct proof. Do
ET.
I am, with great respect, of the opinion that the _——
¢ Anglin J.

judgment in appeal cannot be supported on the ground
that, apart from any presumption of fault, the evi-
dence sufficiently establishes that-the explosion which
injured the plaintiff was caused by actual fault or
negligence on the part of the defendants.

It is therefore necessary to deal with the conten-
tion of the plaintiff that, under art. 1054 C.C., upon
the facts in evidence, there is a presumption of fault
on the part of the defendants.

Arts. 1058 and 1054 of the Civil Code are as fol-
lows:

1053. Every person capable of discerning right from wrong is
responsible for the damage caused by his fault to another, whether
by positive act, imprudence, neglect or want of skill.

1054, He is responsible not only for the damage caused by his
own fault, but also for that caused by the fault of persons under his
control and by things which he has under his care;

The father, or, after his decease, the mother, is responmble for
the damage caused by their minor children;

Tutors are responsible in like manner for their pupils;

Curators or others having the legal custody of insane persons,
for the damage done by the latter;

Schoolmasters and artisans, for the damage caused by their
pupils or apprentices while under their care;

The responsibility attaches in the above cases only when the
person subject to it fails to establish that he was unable to prevent
the act which has caused the damage.

Masters and employers are responsible for the damage caused
by their servants and workmen in the performance of the work for
which they are employed.

There is no decision of this court upon the con-
struction and effect of article 1054 C.C. In Paquet
V. Dufour (1), Mr. Justice Girouard, at page 334, de-

(1) 39 Can. S.C.R. 332.
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clined to subscribe to the view that where an explosion

SHAWINIoAN had been caused by dynamite under the care of the

GARBIDE Co.

Dovcm

Anglin J.

defendant he should be held responsible for the result-.
ing damages unless he should prove that it was impos-
sible for him to have prevented the occurrence. No
other member of the court took this position. Although
in several cases, not unlike that now under considera-
tion, which have come to this court on appeal from the
Province of Quebec, there have been broad statements
that in order to succeed the plaintiff must affirma-
tively prove actionable negligence on the part of the
defendant, the claim put forward has invariably been
founded upon an allegation of negligence which the
plaintiff has failed to establish by the evidence which
he adduced, and the court acting upon the view that
the judgment should be “secundum allegata et pro-
bata,” has refused him relief. In none of these cases,
so far as T have been able to discover, has the construc-
tion or effect of article 1054 C.C., been discussed, and
I have found no case except Paquet v. Dufour (1), in
which there has been any expression of opinion by a
judge of this court upon the construction of this pro-
vision of the Code.

In several cases in the Quebec courts there are
broad statements to the effect that proof of fault on
the part of the defendant is essential in order to
establish his liability. Mercier v. Morin(2), is an
instance. In most of these cases, however, no express
reference is made to article 1054 C.C. There are
other decisions of the Quebec courts, such as Dupont
v. Quebec Steamship Co.(3), cited by Mr. Justice
Archambault, in which it has been held that the effect

(1) 39 Can. S.C.R. 332 (2) QR.1Q.B. 86, at p. 92.
(3) QR. 11 8.C. 188.
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of article 1054 C.C., is that, upon proof by the plain- lio-?
tiff that his injuries were caused by things under the Smawiniean
. . CagsmE Co.

care of the defendant, a presumption arises that such v
injuries are ascribable to the fault of the defendant, DPOV%™
and the burden of proof is shifted, with the result that AnglinJ.
the defendant will be held responsible in damages,
unless he shews that he could not (presumably by the
exercise of reasonable care and skill) have prevented
the occurrence. This was the opinion of the learned
trial judge in the present case and of the judges who
composed the majority of the Court of King’s Bench,
and it was not dissented from in the Court of Review.

It is manifest that it would be futile to attempt to
reconcile this view of the law with the considérant of
the judgment of the Court of King’s Bench in Cana-
dian Pacific Roilway Co. v. Dionne(1), quoted by my
brother Duff. But we may not reverse the judgment
now in appeal merely because it is not in accord with
an earlier opinion of the Court of King’s Bench. We
must be satisfied that the judgment in the present case,
is erroneous.

The earlier French authorities held the master
responsible where a workman had sustained injuries of
which the cause was unknown. But at a later period,
possibly because they feared that the defendant’s re-
sponsibility for damages caused by inanimate things in
his care would otherwise under the Code Napoléon
be absolute and uvnqualified, the French courts and
authors of repute took the view that it could not have
been intended that he should be subjected to such a
serious burden without proof of fault or negligence.
The contrary view, however, was steadfastly main-

(1) Q.R. 18 K.B. 385.
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tained by such able commentators as MM. Marcadé
and Josserand. More recently the French Cour de
Cassation, which apparently evaded the question as
long as possible (Dalloz, 1907, 1, 177), seems to have
felt itself constrained by the explicit language of art.
1384 C.N., to accede to the view supported by MM.
Marcadé and Josserand, and, in a very late decision,
reported in Dalloz(1), that court appears to have
committed itself to the proposition that a plaintiff
who proves that he has been injured by an inanimate
thing, e.g., machinery, in the care of the defendant,
is entitled to recover damages from the latter with-
out adducing evidence of fault on his part; the pre-
sumption thus established, says the court, may be met
by proof that the injuries of the victim are due entirely
to his own fault. '

From a still more recent case decided in the fourth

Chamber of the Court of Appeal of Paris, I take the

following head-note:

Si Particle 1384, alinéa ler, du code ¢ivil, en disposant que ’on

* répond du dommage causé par le fait des choses que l’on a sous sa

garde, crée une responsabilité basée sur une présomption de faute,
cette présomption peut stre détruite par la preuve d'un cas de foree
majeure ou d'un cas fortuit ou de P'inexistence de toute faute pouvant
étre imputée 4 celui qui la garde de la chose, soit &4 raison de
1’état matériel de cette chose, soit & raison des conditions de son
emploi. Recueil -Phily, 1909, p. 926, No. 5039.

While the opinions of the French courts (Cassa-
tion and Appeal) are not binding upon this court,
they are entitled, particularly when they deal with |
provisions of the French Code similar to those of the
Quebec Civil Code, and of French and not of English
origin, to the very greatest respect.

It was strongly pressed upon us by counsel for

(1) Dal. 1908, 1, 217.
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the respondent that the sixth paragraph of article 13‘19
1054 C.C.,, is applicable not only to the second, third, Smawiniean
fourth and fifth paragraphs, but also to the first para- CABBE,[,I_)E Co.
graph of the article. The judgment of the Court of Doucur.
King’s Bench proceeds upon this view. For the appel- Anglind.
lant it is contended that the application of the sixth T
paragraph does not extend to the first paragraph, but
is restricted to paragraphs 2 to 5 inclusive.

For convenient reference I shall set out here the
sixth clause of article 1054 of the Civil Code and also
the corresponding clause of the Code Napoléon.

The former reads as follows:

The responsibility attaches in the above cases only when the
person subject to it fails to establish that he was unable to prevent
the act which has caused the damage.

And, in the French version:

La responsabilité ci-dessus a lieu seulement lorsque la personne
qui y est assujettie ne peut prouver qu’elle n’a pu empécher le fait
qui a causé le dommage.

The provision of the Napoleonic Code, article 1384,
is as follows:
La responsabilité ci-dessus a lieu, & moins que les pare et mare,

instituteurs et artisans, ne prouvent qu’ils n’ont pu empécher le fait
qui donne lieu & cette responsabilité.

The restricted application of this clause in the
Napoleonic Code admits of no doubt. But the lan-
guage of the provisions of the Quebee Civil Code does
not at all so distinctly define its applicability. That the
responsibility under the first paragraph of article 1054
C.C., in the case of damage caused by things which
the defendant has under his care, if fault or negli-
gence is to be presumed against him, may otherwise be
exceedingly onerous because absolute and unqualified,
affords a very strong argument in support of the view
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that the exculpatory clause should be held to apply

SHAWINIGAN to it, and the departure from phraseology of the Code

CArBIDE CoO.

0.
DoUCET.

Anglin J.

Napoléon in substituting for its precise and unmis-
takable language the somewhat indefinite phrase “la
responsabilité ci-dessus,” which is, translated, “the re-
sponsibility in the above cases,” is quite consistent
with and in fact rather indicative of a design to ex-
tend the application of this clause to all the cases
covered by the article except those of masters and
employers. Otherwise, why should not the codifiers of
the Quebec Civil Code have adopted the language of
the Code Napoléon merely inserting “curator and cus-
todian of the insane” in addition to “father and

_mother, schoolmasters and artisans?”

Pressed by these arguments, I was for some time
of the opinion that the exculpatory clause of art. 1054
C.C., should be held applicable to all cases within the
first paragraph of the article except those in which the
damage had been caused by the fault of the defendant
himself. But upon further consideration I am con-
vineced that this clause does not apply at all to the first
paragraph. That it cannot apply to cases of damage

- caused by the fault of the defendant himself is obvious.

That it was not meant to apply to the responsibility of
masters and employers for damage caused by their ser-
vants and workmen is also clear. Yet if the clause
should be held to apply to the cases covered by the
first paragraphs of damage “caused by the fault of per-
sons under his (the defendant’s) control,”, would it
not apply to the liability of masters and employers for
damage caused by their servants and workmen, inas-
much as servants and workmen are persons under the
control of their masters and employers? Then when
it is sought to apply this clause to cases of damage
caused by things under the defendant’s care, the



VOL. XLII.] SUPREME COURT OF CANADA. 345

language of the English version, viz., that he was “un- 1909
able to prevent the act which has caused the damage,” SHAWINIGAN
CarsinE Co.

presents a very serious difficulty because it is certainly ».
inaccurate to speak of the “act” of an inanimate thing. Dovegr.
It is true that upon the word “fait” of the French ver- An__glf J.
sion the difficulty may not be so great. But both ver-
sions of the Code are of equal authority, and in this
instance the original was the English version rather
than the French. (McCord’s Civil Code, Preface, p. ix.)
‘While I cannot but think the departure at this point
from the language of the Napoleonic Code unfortun-
ate, yet notwithstanding the uncertainty to which the
words “la responsabilité ci-dessus” are calculated to
give rise, I think it reasonably clear that the cases
mentioned in paragraphs 2, 3, 4 and 5 of article 1054
C.C,, are given as specific instances of “damage caused
by persons under his (the defendant’s) control,” and
that to these cases—*“the above cases”—the sixth para-
graph applies, whereas to the other specified cases of
damage caused by persons under the defendant’s con-
trol, viz., those mentioned in the seventh paragraph,
which deals with the responsibility of masters and
employers, for damage caused by their servants and
workmen, as well as to any other cases within the
desecription “damage caused by the fault of persons
under his (the defendant’s) control” not particular-
ized in the article, the sixth paragraph has no appli-
cation. It follows that this paragraph affords no
assistance in construing the first paragraph of the
article, which must now be carefully examined.

The codifiers of the Civil Code had before them the
Code Napoléon. In article 1054 C.C., they followed
the form of article 1384 C.N. The differences in lan-
guage cannot be regarded as merely accidental. They
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1\9(_,09 were no doubt carefully considered and their signifi-
Sof:‘;vn'-ﬂ%? cance may not be ignored. Thus we find in the first
Do, paragraph the word “feute” in the Quebec Civil Code
——  in lieu of the word “fait” of the Code Napoléon. We
Anglind. find that in the case of “things” the responsibility
under the Code Napoléon is for damage “causé par le
fait * * * des choses que l'on a sous sa garde,”
while under the Civil Code it is for damage “causé
® ¥ % par les choses qu’elle a sous sa garde.”” Care
was taken when substituting the word “faute” for
“fait” that it should not extend to the case of damage
caused by things. These differences between the terms
of the corresponding paragraphs of the two Codes cer-
tainly indicate that the Quebec codifiers intended that
evidence of fault of the defendant or of defects in the
things themselves should not be a necessary element
in the plaintiff’s case where damage has been caused
to him by things under the care of the defendant.
But, according to all authorities, the cardinal rule
for interpreting the Code is, that where the language is
clear and free from ambiguity, effect must be given to
it and it may not be explained away or controlled by
referring to other sources. Here the terms of the first
paragraph of article 1054 C.C., are simple and un-
equivocal. He (every person capable, ete.) is respon-
sible for damage caused “by things which he has under
his care.” These words immediately follow an article
in which proof of fault as the basis of liability is the
dominant idea. That idea is continued in this para-
graph as to the acts or omissions of the defendant him-
self or of persons under his control, and its applica-
tion to these cases is perhaps emphasized by the use
of the word “faute” where the Code Napoléon employs
the word “fait.” But in the case of damage caused by
things under the care of the defendant the idea of
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proof of fault is entirely, and I see no reason for 1909
thinking that it was not deliberately, eliminated. SEAWINIGAR

No part of article 1054 C.C., is found in brackets. CABBffE Co.
This indicates that the Commissioners did not intend DougeT.
in this article to alter or to amend what they under- Anglind.
stood to be the existing law of Lower Canada. Under o
that law, an injured plaintiff was required to adduce
positive evidence of fault on the part of the defendant,
if he would have the court hold the latter responsible.
Because they regard article 1054 C.C., as merely de-
claratory of the former law, writers and judges have
expressed the view that when the plaintiff proves that
he has been injured by things under the control of the
defendant he must, in addition, adduce positive evi-
dence of fault or negligence on the part of the latter.
Mignault, Droit Civil, vol. V., pages 683-4. But the
language of the article is explicit, and, in view of the
evidence of deliberation in its use afforded by the com-
parison with the Code Napoléon, I perceive no suffici-
ent reason for reading into it a qualification which has
apparently been designedly omitted. In Trust and
Loan Company of Canada v. Gauthier (1), art. 1301 of
the Civil Code is dealt with. This article was reported
by the codifiers as an embodiment of the existing
statute law of Lower Canada as judicially interpreted.
DeLorimier Bibliothéque du C.C., vol. X., page 303.
Their Lordships say, at page 101:
Article 1301 clearly goes further than the law which prevailed in
Lower Canada before the Code was framed; but their Lordships ean-
not accede to the argument that the language used and deliberately
adopted in the Code must be narrowed and held to have no greater
effect than the previous law for which it has been substituted.

I would be better satisfied if I could find that
article 1054 C.C., admitted. of a construction upon

(1) [1904] A.C. 94.
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1909 which the exculpatory provision of its sixth paragraph

%‘ﬂ’;ﬁ%ﬁ“ might be extended to the case of damage caused by
things in the care of the defendant. I fully realize that
D‘“ﬁ“ without this qualification the responsibility of persons
‘Alllgﬂ J. in the position of these defendants may be very oner-
ous, because I find it difficult, owing to the presence
of an exculpatory clause restricted in its application
to cases within the paragraphs 2, 8, 4 and 5, to accede
to the view expressed by the Paris Court of Appeal
that the first paragraph should be read as subject to a
very similar qualification. Expressio unius, etec. Yet
it seems to me that to hold that the defendant is re-
spohsible for damage caused by things under his care
only when it is proved by the plaintiff that he has be¢n
negligent or at fault is to give no effect to the conclud-
ing words of the first paragraph of the article, because
fault imputable to the defendant must be either that
of himself or of persons under his control, and dam-
age caused by such fault is expressly declared action-
able by the earlier clauses of the paragraph. Notwith-
standing that judges for whose opinions I entertain
the very greatest respect have taken a different view
of the proper construction of the first paragraph of
article 1054 C.C., so far as it relates to cases of dam-
age caused by things under the care of the defendant,
I am of opinion that the terms of this paragraph are
80 clear and unambiguous that it is impossible to
refuse to give effect to them merely because the respon-
sibility to which fhey subject defendants may be un-
usually onerous.

But, inasmuch as the defendants have offered no
evidence to shew that the explosion was attributable
to fault of the plaintiff, or to vis major, or that it was
a case of pure accident, or that it occurred without
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fault imputable to themselves, it is not in this case 1909

necessary to determine whether or not such proof SEAWINIGAN

. Carsipe Co.
would suffice to relieve a defendant from responsi- .
bility. My conclusion is that, at all events, in the Dovcer.
Anglin J.

absence of such proof, a defendant must, without
other evidence of fault or negligence, be held respon-
sible for damages shewn to have been caused by things
under his care.

Cases in which injury has been caused by things in
the care of the defendant, but in use under statutory
authority, form an exception to this general rule.

The legislature is supreme, and if it has enacted that a thing is law-
ful, such a thing cannot be a fault or an actionable wrong.

Canadian Pacific Railway Co. v. Roy(1). In such
cases the defendant cannot be presumed to be at fault.
Actual fault or negligence on his part must be estab-
lished by evidence. ‘

The appeal should, in my opinion, be dismissed
with costs.

Appeal dismissed with costs.

Solicitors for the appellants: McLennan, Howard &
Aylmer.

Solicitors for the respondent: Martel & Duplessis.

(1) [1902] A.C. 220.
24
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ALEXANDER F. CHAMBERLIN AND

JANET HIS WIFE (SUPPLIANTS)...... }APPELLANTS?

AND

HIS MAJESTY THE KING (Re-

} RESPONDENT.
SPONDENT) &t vvveeeniennnnenns

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Crown—~Negligence—Injury on public work—Government railwey—
Fire from enging—R.S. [1906] e. 140, s. 20(e).

The words “on a public work” in sub-sec. (¢) of R.S. [1906] ch. 140,
sec. 20 {The Exchequer Court Act), are descriptive of locality and
to make the Crown liable for injury to property under that sub-
section such property must be situated on the work when injured.

APPEAL from the judgment of the Exchequer Court
of Canada in favour of the Crown on a Petition of
Right.

The suppliants by their petition claimed damages
for loss of property, on land near the right of way of
the Intercolonial Railway, by fire from sparks thrown
by a passing engine. The Crown pleaded a denial of
negligence and that the injury did not happen on a
public work. The latter defence was not relied on
at the trial, but the petition was dismissed on the
ground that though sparks from an engine caused the
fire, the suppliants had failed to prove that the engine
was defective.

Currey K.C. and Mott K.C. for the appellants
argued that the evidence established that the engine

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.
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was defective shortly before the fire and that the court 1322
below was not justified in its deduction that such de- CmamserrIN

. v,
fect had been repaired. THE KING

Chrysler K.C. and McAlpine K.C. for the respond-
ent. The Crown can only be liable under sub-sec. (¢)
of sec. 20, “Exchequer Court Act,” for “injury to per-
son or property on a public work.” Here the property
destroyed was on land of the suppliants at some dis-
tance from the right of way and not “on a public
work.” The suppliants, therefore, do not bring their
case within the statute and the judgment against them
must stand. See Larose v. The King (1), per Tascher-
eau J. at p. 209 ; Letourneux v. The King(2) ; Paul v.
The King (3).

Currey K.C.in reply. 1f the cause of injury origin-
ates on a public work the Crown is liable. See Price
v. The King(4).

TaE CHIEF JUSTICE—In a long series of decisions
this court has held that the phrase “on a public work”
in sec. 20, sub-sec. (c), of the “Exchequer Court Act,”
must be read, to borrow the language of Mr. Justice
Duff in The King v. Lefrancois(5), at p. 436,

as descriptive of the locality in which the death or injury giving rise
to the claim in question oceurs,

and that to succeed the suppliant must come within the
strict words of the statute. Taschereau J. in Larose v.
The King(1l). See also Paul v. The King(3), and
cases there cited.

(1) 31 Can. S.C.R. 208. (3) 38 Can. S.C.R. 126.

(2) 33 Can. S.C.R. 335. (4) 10 Ex. C.R. 137.
(5) 40 Can. S.CR. 431.

241,
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In this case the property destroyed by fire, previous

CHAMBERLIN to and at the time of its destruction, was upon the
THE KING land of the suppliant, some distance from the right of
The Chief Way of the Intercolonial Railway and was not pro-

Justice.

perty on a public work. As to the objection that this ’
question was not raised in the court below I refer to
McKelvey v. Le Roi Mining Co. (1) If questions of law
raised here for the first time appear upon the record
we cannot refuse to decide them where no evidence
could have been brought to affect them had they been
taken at the trial. The point was taken by the plead-
ings if not urged at the argument below.

GIROUARD J. agreed with the Chief Justice.

Davies J.—This was an action brought in the Ex-
chequer Court on a claim for damages arising out of
the destruction of the property of the suppliants
claimed to have been caused by sparks from the smoke-
stack of an Intercolonial Railway engine.

The property destroyed was previous to and at the
time of its destruction upon the land of the suppliant
some distance from the right of way of the railway,
and was not property on a public work.

The learned judge, Mr. Justice Cassels, who de-
livered the judgment of the Court of Exchequer, had
not heard the witnesses, who had given their testlmony
before the late Justice Burbidge.

The suppliants were desirous to avoid the expense
of a re-hearing, and with the assent of the respondent
the case was fully argued before Mr. Justice Cassels on
the evidence taken before Mr. Justice Burbidge.

The learned judge found as a fair conclusion to be

(1) 32 Can. S.C.R. 664.
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drawn from the evidence that the fire originated from 13‘5’

a spark or sparks emitted from the engine, but he was CzamsrrLIN
unable to find that it was caused through any defect in THE?{ING_
the engine for the existence of which and the failure to
remedy which the Crown could be held liable for the
losses claimed.

Davies J.

On this appeal the jurisdiction of the Court of Ex-
chequer over the claim in question was challenged
and denied by Mr. Chrysler, his contention being that
such jurisdiction was limited to claims against the
Crown arising out of injuries to the person or pro-
perty on @ public work, and did not extend to injuries
happening away from a public work, although caused
by the operations of the Crown’s officers or servants.

The cases in which the question has already come
before this court for consideration were all referred to.

We are all of the opinion that the point has already
been expressly determined by this court, particularly
in the case of Paul v. The King(1). In that case the
majority of the court held after the fullest considera-
tion that clause (c¢) of the 16th section of the “Exche-
quer Court Act,” which alone could be invoked as con-
ferring jurisdiction, only did so in the case of claims
arising out of any death or injury to the person or property on any

public work resulting from the negligence of any officer or servant of
the Crown while acting within the scope of his duties.

Claims for injuries not within these words of the
© section and occurring, not on, but away from, a public
work, although arising out of operations wheresoever
carried on, were held not to be within the jurisdietion
conferred by the section.

With the policy of Parliament we have nothing to

(1) 38 Can. S.C.R. 1286.
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do. Our duty is simply to construe the language used,

Cmamseeuny and if that comstruction does not fully carry out the
v . . . : :
Tar Kive, intention of Parliament, and if a wider and broader

Dayvies J.

jurisdiction is desired to be given the Exchequer
Court, the Act can easily be amended.

Under these circumstances we must, without ex-
pressing any opinion upon the conclusions of fact
reached by the learned judge, dismiss this appeal with
costs.

IpiNeTON J. concurred in the opinion of the Chief
Justice,

Durr and ANGLIN JJ. agreed in the opinions stated

" by the Chief Justice and Mr. Justice Davies.

Appeal dismissed with costs.

%
Solicitor for the appellants: W. A. Mott.
Solicitor for the respondent: . H. McAlpine.
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JAMES T. LAIDLAW aNp GEORGE Lo0s

A. LAURIE (PLAINTIFFS) . ......... } APPELLANTS ; ol
“Nov. 8.

AND

THE CROWSNEST SOUTHERN
RAILWAY COMPANY (DEFEND- \LRESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Railways—British Columbia Railway Act—Fire on right-of-way—
Oombustible matter on berm—Origin of fire—Damage to adjoin-
ing property — Negligence — Evidence — Practice — New poinis
raised on appeal.

In an action against a railway company subject to the British Colum-
bit Railway Act, if there is no evidence that the company had
knowledge or notice of the existence of a fire on their right-of-
way, not caused by the operation of the railway, the fact that
the condition of the right-of-way facilitated the spread of the
fire to adjoining property which was destroyed by it does not
amount to actionable mnegligence.

Where a matter relied upon to support the action was not urged at
the trial nor asserted on an appeal to the provincial eourt it is
too late to put it forward for the first time on an appeal to the
Supreme Court of Canada.

Judgment appealed from (14 B.C. Rep. 169) affirmed, Idington J.
dissenting.

APPEAL from the judgment of the Supreme Court of
British Columbia (1), affirming the judgment of Irv-
ing J., at the trial, by which the plaintiffs’ action was
dismissed with costs.

The case is stated in the judgments now reported.

*PRrESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 14 B.C. Rep. 169.
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8. 8. T'aylor K.C. for the appellants.

A. H. MacNeill K.C. for the respondents.

Tae CHIEF JUSTICE—I agree that this appeal
should be dismissed with costs.

Davies J.—I concur in the reasons stated by Mr.
Justice Anglin,

IningTOoN J. (dissenting).—The findings of facts
having been unanimously agreed upon below should
not be lightly disturbed.

I, therefore, agree that appellants’ claim, so far as
rested upon the charge that the fire in question was
the result of sparks from the respondents’ engine or
engines, should stand as disposed of by the courts
below.

There remains, however, the question of respond-
ents’ liability for permitting the fire, however it may
have arisen, on a part of ifs right of way covered with
fallen timber and dry brush of a very inflammable
character, to continue burning and unattended from
about half-past seven A.M. to about one P.M., whilst
easily extinguishable, and obviously liable to spread
as it did on the rising of the slightest breeze, to the
neighbouring timbered lands.

The law bearing upon this as I conceive it was not
correctly presented to the courts below, nor, as far as I
can see, was the evidence now relied upon directly
called attention to. And, as a result of these omissions,
I rather think the question now raised was by the judg-
ments overlooked entirely. Counsel for the respondents
very properly and candidly admits the legal question

k2
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involved was discussed, and, I suspect from his state-
ment, was correctly apprehended by the learned Chief
Justice. But through overlooking the evidence now
pressed upon our attention the court could not eome to
any other conclusion than it did. In fact, in giving
judgment, the majority seem to have ignored the ques-
tion entirely; and Mr. Justice Clement, I submit with
respect, misapprehended the pleadings in this regard,
for paragraphs four and six seem sufficient.

This is not a case of a party so deliberately aban-
doning a claim'in appeal that he or it cannot now be
heard in respect to it.

At common law the liability of a possessor of land
for the spreading of fire originating on his land was
practically so great as to render him an insurer.

By 6 Anne, ch. 31, sec. 6, this was modified and,
later, was replaced by 14 Geo. III., ch. 78, sec. 86,
which provides as follows:

No action, suit or process whatever shall be had, maintained or

presented against any person in whose house, chamber, stable, barn
or other building, or on whose estate any fire shall * * * aceci-
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Idington J.

dently begin, nor shall any recompense be made by any such person -

for any damage suffered thereby; any law, usage or custom to the
contrary notwithstanding.

This clearly does not abrogate the entire common
law relative to liability for fire once started whether
accidentally or otherwise. The owner of land is
merely relieved from the inevitable consequences of
such an accident. It leaves the avoidable conse-
quences to be dealt with by applying those well-known
principles of justice and reason which are represented
by the maxim “sic utere tuo ut alienum non ledas.”

Was it reasonable or just for the respondents to
have, to the knowledge of their employees (as the
answers of their secretary to interrogatories shew was

25
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done), the extinguishable fire in question on their
premises from

y in the morning of the 7th day of September and at other times
in the forenoon of the 7th day of September?

The case of Furlong v. Carroll(1), in the judgment
of Mr. Justice Patterson reviews the growth of the
law.

Must the appellants be deprived of their rights
because too confident of one cause of action they over-
looked accidentally their other cause of action, though
that other was on record and supported by evidence
but not fully presented or in law correctly presented ?
I submit not. T think the appeal and causes of action
so far as rested upon the charge that the fire originated
from the respondents’ engine should be dismissed with
costs throughout, and such to include the general costs
of the cause save what were incidental to paragraphs
four and six of the statement of claim. I think a new
trial of the issues arising thereon should be granted
and that the costs of the last trial incidental thereto
and of the new trial be in the discretion of the learned
trial judge.

Durr J. concurred with Anglin J.

ANGLIN J—The plaintiffs’ action was brought to
recover damages sustained by them through the de-
struction by fire of a portion of a valuable timber limit.
They charged that the fire in question originated on
the right-of-way of the defendant railway company
and was caused by sparks of fire negligently allowed to
escape from an engine. They also charged that the

(1) 7 Ont. App. R. 145.
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right-of-way was encumbered with combustible mater-
ial facilitating the spread of the fire; and, finally,
that the defendants were negligent in not preventing
the spread of the fire and in allowing it to reach the
plaintiffs’ land. »

At the trial the attention of all parties was
directed to the effort made by the plaintiffs to estab-
lish that the fire was caused by sparks or fire which
escaped from an engine of the defendant company. The
learned trial judge held that the plaintiffs had failed
to establish that this was the origin of the fire, al-
though they probably had established that the fire was
first seen upon the defendants’ right-of-way. The
learned judge was of opinion that unless the fire was
shewn to have originated from the operation of an
engine the condition of the right-of-way did not con-
stitute actionable negligence. No other ground of
action a;ppeai‘s to have been urged at the trial. Noth-
ing was there said in argument of the allegation now
put forward that the defendants through their ser-
vants had notice of the existence upon their right-of-
way of the fire which eventually spread to the plain-
tiffs’ lands and were guilty of actionable negligence
in not extinguishing it. Neither is any such cause of
action alluded to in the notice of appeal to the Su-
preme Court of British Columbia, which affirmed the
judgment in favour of the defendants.

It is quite impossible upon the evidence before us
to interfere with the finding that the evidence does
not establish that the origin of the fire was the escape
of sparks, ashes or fire from a locomotive operated by
the defendants. ‘

The duty of the defendants to maintain a clear
right-of-way is inseparably connected with the opera-
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tion of their railway. There is no such duty imposed
upon them as mere landowners and, without proof of

Cnowsmsr knowledge or notice of the existence of a fire, not

SOUTHERN
Ry. Co.

Anglin J.

shewn to have been caused by the operation of their
railway, the fact that the condition of their right of
way facilitated its spread does not, in my opinion,
amount to actionable negligence. Upon both these
grounds, therefore, the plaintiffs’ appeal is hopeless.

Nor do I think that it would be a wise or proper
exercise of discretion on the part of this court to
permit the plaintiffs now to bring forward a cause of
action which is'evidently an afterthought. Upon the
condition of the record before us they would certainly
not be entitled to judgment upon this allegation of
negligence and could, at best, ask that the case should
be sent back for a new trial upon proper terms. If
this cause of action had been presented to the trial
judge, or, even though not there presented, if it had
been made a ground of appeal to the Supreme Court
of British Columbia, the present application to the
discretion of this court might have been more favour-
ably entertained. But where the plaintiffs have al-
lowed the trial to come to a close without setting up
the cause of action on which they now rely and have
not asserted it on their application to the provincial
court of appeal, it is too late to ask to be permitted to
put it forward in this court.

The appeal, in my opinion, should, therefore, be
dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Harvey, McCarter &
Macdonald.
Solicitor for the respondents: Albert Howard Mac-
Neill. '
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WILLIAM R. PETERS (PLAINTIFF)...APPELLANT; 1909

——
*Nov. 2.
AND *Nov. 3.
JOSEPH PERRAS AND oTHERS (DE- )
FENDANTS) ..o evveennneneanannenes } RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Jurisdiction—Appeal to Privy Council—Stay of proceedings.

When, as provided by sec. 58 of the “Supreme Court Act,” a judgment
of the court has been certified by the registrar to the proper
officer of the court of original jurisdietion, and the latter has
made all proper entries thereof the Supreme Court of Canada
has no power to stay proceedings for the purpose of an appeal
from said judgment to the Judicial Committee of the Privy Coun-
cil. Union Investment Co. v. Wells (41 Can. S.C.R. 244) over-
ruled.

MOTION, on behalf of the respondents, for stay of
execution pending proceedings on an application for
leave to appeal from the judgment of the Supreme
Court of Canada (1) to the Judicial Committee of His
Majesty’s Privy Council.

The judgment allowing the appeal to the Supreme
Court of Canada was rendered on 5th April, 1909;
the minutes were settled and certified by the registrar
of the Supreme Court of Canada on 26 June, 1909,
and notice of the application for leave to appeal to the
Privy Council was given in October, 1909. In the
meantime the proper officer of the court of original

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.

(1) 42 Can. 8.C.R. 244.

.
26
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jurisdiction (the Supreme Court of Alberta) had
made all the proper and necessary entries thereof in
the records of that court, as required by section 58 of
the “Supreme Court Act,” R.S.C. (1906) ch. 139, and
a writ of execution had been issued therein.

N. G. Guthrie, for the motion.

C. H. Maclaren, contra.

The judgment of the court was delivered by

THE CHIEF JUSTICE.—When the judgment of this
court has beén finally certified by the registrar to the
proper officer of the court of original jurisdietion, and
all the proper and necessary entries thereof have been
made, the subsequent proceedings with regard to the
execution are to be taken as if the judgment had been
pronounced in the court below. We are, therefore,
without jurisdiction to grant the present application
for a stay of proceediilgs. See Thompson v. Bquity
Fire Ins. Co.(1).

Motion refused.

Solicitors for the appellant: Short, Cross & Biggar.
Solicitors for the respondents: Gariepy & Landry.

(1) 1 Ont. W.N. 137.
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ARCHIBALD YORK (PLAINTIFF)..... APPELLANT; 1909

*,
AND et 20

THE CITY OF EDMONTON (DE-

FENDANT) . .. ovaeeeaannnnnnss } RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Muwicipal corporation—Assessment and taxes—Exemption—Charter
of EHdmonion—Construction of statute—*License fee”—N.W.T.
Ord., 192 of 1900— N.W.T. Ord., 1904, ¢. 19—Con. Ord. NNW.T,,
c. 89.

The provision of the charter of the Town of Edmonton (N.W.T. Ord.,
1904, ch. 19), title xxxii., sec. 3, sub-sec. 4, exempting any per-
son assessed in respect of any business from the payment of
“a license fee in respect of the same business” does not apply
to fees exigible upon licenses issued by the provincial govern-
ment under the “Liquor License Ordinance,” Con. Ord., N.W.
Ter., ch. 89.

Judgment appealed from (2 Alta. L.R. 38) affirmed.

APPEAL from the judgment of the Supreme Court
of Alberta(1), reversing the judgment of Stuart J.,
at the trial, and dismissing the plaintiff’s action with
costs.

The circumstances of the case are stated in the
judgments now reported.

Wallace Nesbitt K.C., for the appellant.
Chrysler K.C. and C. A. Grant, for the respondent.

TaE CHIEF JUSTICE.—I would dismiss this appeal
with costs.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington and Anglin JJ.

263 (1) 2 Alta. L.R. 38.



364

1909
——
Yorx
v.
CITY OF

EDMONTON.

Davies J.

SUPREME COURT OF CANADA. [VOL. XLIIL

GIROUARD J. agreed with Anglin J.

Davies J.—After the argument in this case and
a careful study of the “Liquor License Ordinance,” ch.
89 of the Consolidated Ordinances of the North-West
Territories and “The Edmonton Charter,” I became
satisfied that the judgmént appealed from was right.

~ Tagree with the reasons of the court of appeal for that

judgment, delivered by Mr. Justice Beck, namely,
that on the true construction of sub-section 4 of sec-
tion 3, Title XXXII. of that ordinance declaring any
person assessed in respect of any business “not to be
liable to pay a license fee in respect of the same busi-
ness” the words “license fee” apply clearly to a license
issued by the municipal corporation and have no re-
ference to the license issued by the provincial authori-
ties under the “Liquor License Ordinance.” The City
of Edmonton could not grant nor withhold the license
in question in this case, and the language of the section
must be held as applicable only to fees on licenses
which were within their power to grant.

IpiNgTON J.—The “Liquor License Ordinance”
passed in 1898 having provided that hotelkeepers
should be licensed by the government, and that they
should each pay an annual fee for the license and
that incorporated cities or towns which provided by
by-law certain specified means for enforcing the law
were to receive an additional fee, the respondent’s
council passed, in 1900, the necessary by-law and
became thereby entitled to receive this additional fee.

The appellant seeks to recover fees which he paid
thereunder and rests his claim thereto on the ground
that he paid, as required by the city’s charter, a busi-
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ness tax which is not payable by those who are licensed
by the city to carry on their business.

It is to be observed that it was not the city that
granted or issued the licenses in question.

Again having regard to the scope of each act, I see
no incompatibility between the provisions in the
“Liquor License Ordinance” and this provision in the
city charter, especially when the latter in express
terms re-affirms the city by-laws of which the above
mentioned was one.

And even if the amendment of the by-law, in Feb-
ruary, 1908, can be said to have been an act of the
city which operated in any way as a licensing by vir-
tue of the charter, that act must be taken to have had
priority over the act of the assessor in making, in
April, the assessment he made. The license fee was
the first paid. If both could not stand, it should be
the later imposition and levy that must fall, and this
latter is not attacked. I, however, think both quite
legal for the reasons assigned above and in the courts
below. :

The appeal should be dismissed with costs.

ANGLIN J.—In my opinion this appeal cannot suc-
ceed.

Sub-section 2 of section 46 of the “Liquor License
Ordinance” of the North-West Territories is in the
following terms:

Incorporated cities or towns (that have appointed an inspector
or inspectors under the provisions of section 11 of this ordinance)
may by by-law require each licensee to pay towards their municipal
revenue such sums as they may determine not exceeding the amount
of territorial duty payable on such license, * * *

The present action is brought to recover two sums
of $400 each paid under protest by the plaintiff pur-

365

1909
YORK
v.
C1TY OF
EDMONTON.

Idington J.




366

1909
——
Yorx
v.
CITY OF
EDMONTON.

Anglin J.

«

SUPREME COURT -OF CANADA. [VOL. XLIIL

suant to the requirements of a by-law of the defendant
municipality passed under this statutory provision.
The appellant claims that the provisions of the special
Act or charter of the City of Edmonton are inconsist-
ent with the exercise of this power by that munici-
pality in the case of this plaintiff who has been sub-
jected by the city to a business tax or assessment in
respect to his hotel business. In support of this
'position he principally relies upon a provision of sub-
section 4 of section 3 of Title XXXII. of the “Charter
of Edmonton” that

no person who is assessed in respect of any business * * ¥

shall be liable to pay a license fee in respect of the same business.

The City Charter further provides, Title 1., section 7:

All ordinances inconsistent with this ordinance are hereby re-
pealed in so far as they relate to the City of Edmonton; and where
any matter or thing is provided for by this ordinance the provisions
of any other ordinance in relation thereto shall be deemed to be
superseded so far as they relate to the said city.

The appellant further argues that in respect to the
plaintiff, because of his business assessment, the muni-
cipality of Edmonton is deprived of the power con-
ferred on towns and cities by sub-section 2 of section
46 of the “Liquor License Ordinance.”

The sum of money which a licensee may, under the
“Liquor License Ordinance,” be required to contribute
to the municipal revenue is not a license fee in the
sense in which those words are used in sub-section 4
of section 3, Title XXXII. of the “Charter of Edmon-
ton.” The license fee under the “Liquor License Or-
dinance” is paid to the provincial government. The
money paid to the municipality is not paid for a
license to sell liquor.

Then again by section 2, of title XXII. of its
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charter, the municipal council of Edmonton is em- 1909
: ——

powered to pass by-laws York
v

for the issue (sic.) of licenses and payment of license fees in respect Crry oF
of any business. EpmoNTON.

This provision must be held to refer to licenses which Anglin J.

the municipality has power to issue and to fees in
respect of such licenses. That it does not extend to
liquor licenses, the issue of which is, by the general
law of the province, reserved to the provincial execu-
tive, is made clear by the proviso appended to section
2 in these words,

provided that no such by-law shall be contrary to the general law of
the Territories.

Indeed I think “the license fee” mentioned in sub-
section 4 of section 3 of Title XXXII. of the charter
must be a “license fee” which might, but for that sec-
tion, be imposable under section 2 of Title XXII. by
the municipality.

I find nothing in the charter of the City of Xdmon-
ton inconsistent with the exercise in this case of the
power conferred generally on cities and towns by sub-
section 2 of section 46 of the liquor license law.

The appeal in my opinion fails and should be dis-
missed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: J. B. Wallbridge.
Solicitor for the respondent: John C. F. Bown.
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13‘32 ALONZO AARON BROWNELL (Dz-
*Oct.11,12.  FENDANT)......... e }AP PELLANT;
*QOct. 20.
AND
) MILDRED VERNON BROWNELL
(PLAINTIFF) ... ovii et | RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF BRITISH
7 COLUMBIA.

Practice—Adduction of evidence—Cross-emamination at trial—Vexa-
tious and irrelevant gquestions—Discretionary order—Propriety
of review.

The judge presiding at the trial of a cause has a necessary discretion
for the protection of witnesses under cross-examination and,
where it does not appear that he has exercised that discretion
improperly, his order ought not to be interfered with on an
appeal. Hence, an appellate court is not justified in ordering
a new trial on the ground that counsel has been unduly restrieted
in cross-examination by a question being disallowed which did
not, at the time it was put to the witness, have relevancy to the

issues.
Idington J. dissented on the ground that, under the circumstances of
the case, counsel was entitled to have the question answered.

APPEAL from the judgment of the Supreme Court
of British Columbia, in banco, reversing the judgment
of Martin J., at the trial, with costs, and ordering
a new trial. ’

A statement of the case appears in the judgment
.of Mr. Justice Anglin now reported.

Newcombe K.C., for the appellant.
J. Travers Lewis K.C., for the respondent.

*PRESENT :—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington and Anglin JJ.
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Twr CHIEF JUSTICE and GIROUARD and DAVIES JJ.
agreed in the reasons stated by Anglin J.

IpingTON J. (dissenting).—This appeal arises in
an action by a wife against a husband long and widely
separated in which he amongst other things pleaded
laches in bringing the action, as well as the Statute of
Limitations, and in the trial of which much might turn
on their respective credibility.

She was in America and he in South Africa when
the events took place as to his manner of life into
which inquiry was being made at the trial.

Much necessarily depended on getting from himself
that part of his life history or discrediting him en-
tirely in regard thereto.

He had been examined for discovery. He is alleged
to have admitted one bigamous marriage in South
Africa, and in fact to have had improper relations
there with another woman, but whether under cover of
marriage or not had not been developed in his examin-
ation, when the unfortunate difference took place be-
tween the learned trial judge and counsel conducting
this cross-examination.

The fact of one bigamous marriage having been
contracted in Cape Town in South Africa was ad-
mitted, but exactly where defendant either would not
or could not tell. There might be others, as the
counsel in fact tells the court, and presumably wish-
ing to identify the marriage he asked if that one then
being spoken of by witness was his marriage with
Magdalena Mary Snyder. Thereupon the court in-
terrupted and ruled he could not go into that.

Counsel asserted amongst other things that he
desired to Le in a position to put the examination for
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1_9:1‘}’ discovery in evidence and be in a position thereby to
BrowsElL prove the fact and also effectively contradict the de-
BROV:,}ELL_ fendant. He was afraid to disclose to the witness just
Idington J. what his purpose was, and offered that discovery ex-

—— amination to the learned judge for perusal. That

seems to have been declined. I do not see why this,
which is not an unheard of method of assuring the
judge of counsel’s good faith and real purpose with-
out forcing him to tell the witness and put him on his
guard, was declined.

Counsel also used illustrations indicating his pur-
pose. He also, properly as I think, for quite evident
reasons protested he should not be forced in face of
such a witness to disclose his full purpose.

I think he was entitled to have this question an-
swered. It was probably the only means the respond-
ent or her counsel had of identifying and distinguish-
ing this marriage from another he was able By means
of the discovery examination or otherwise to prove.

I do not think counsel ought to be driven in such
a case and with such a witness as the record discloses
this was to ask the direct question, whether or not this
was the only bigamous marriage he had contracted in
South Africa. Nor do I think in such a case the court
should insist on the literal adoption of any precise
way of putting, or words in which it might think best
to put a question, and refuse to allow another which
counsel might prefer.

If, as prior rulings indicate, the fact of a marriage
was the proper subject for inquiry at all, I submit with
respect every latitude should have been given to coun-
sel in relation to it. Either the ground should not
have been entered on at all, or the work done

thoroughly.
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The ruling at this point of the cross-examination
I have referred to led to counsel withdrawing. A
judgment was then entered for appellant. and upon
appeal to the Supreme Court of British Columbia a
new trial was ordered and hence this appeal.

I prefer not to deal with what appears in the
course of the cross-examination leading up to this
breaking off point beyond saying it indicates the wit-
ness to have been one with whom counsel needed a
pretty free hand, indeed more so than he was given.

The appellate court having merely granted a new
trial which bound no one’s future rights in the pre-
mises, I submit with respect such an appeal to this
court is to be regretted.

If, as seems quite possible, the appellant had con-
tracted more than one bigamous marriage preceded
by all which that implies, he may by untrustworthy
evidence have won a judgment he is not entitled to.

1 submit it would be better to dismiss the appeal
with costs and let the case be fully tried out.

ANGLIN J.—The parties to this case are a wife and
husband whose unfortunate matrimonial difficulties
have culminated in proceedings by the wife for
divorce.

In the present action the wife, as plaintiff, seeks to
establish a partnership with her husband and claims
from him an accounting. Denying the alleged part-
nership, the defendant also pleads in answer to the
action laches and the Statute of Limitations.

After a refusal of a motion for nonsuit the defend-
ant entered the witness box. In the course of cross-
examination he admitted having contracted a bigam-
ous marriage in South Africa, ten months’ co-habita-
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tion and the birth of a child. He also stated that he
did not know in what precise place in the City of
Cape Town the bigamous ceremony was performed.
He was asked the name of the woman with whom the
marriage had been contracted. This question the
learned trial judge declined to compel him to answer,
and, because this ruling was adhered to, the plaintiff’s
counsel withdrew from the case.

On the evidence before him the learned judge held
that the plaintiff had failed to establish a partnership
with the defendant and dismissed the action. Upon
appeal, the Supreme Court of British Columbia set
aside this judgment and ordered a new trial, on the

ground that the trial judge had unduly hampered the

plaintiff’s counsel in his cross-examination of the
defendant; and the defendant was ordered to pay the
costs of the former trial and of the appeal.

The only question formulated by counsel for the
plaintiff to which the trial judge refused to compel
an answer by the defendant was that above stated as
to the name of the bigamous wife. His refusal was
based upon the irrelevancy, immateriality and vexati-
ous character of the question.

Though counsel for the appellant at first suggested
that practically the only restriction upon the right of
cross-examination is the sense of professional duty of
cross-examining counsel, he ultimately conceded that
a trial judge has some discretion to protect a witness
against questions which are purely vexatious. It is
obvious that were this power denied to a judge pre-
siding in a trial court he would have no control over
the conduct of the case, and would be powerless to pre-
vent the grossest abuse of the right of cross-examina-
tion. Trials would become interminable and irrele-
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vant matter might be introduced for most improper
purposes. That it is necessary that a trial judge
should have this discretion is therefore manifest; that
he has it in fact is well established. Taylor on Evi-
dence (18 ed.), par. 1460; Best on Evidence (10 ed.),
p- 121,

The character of this discretion, however, is such
that its precise limits are not easily defined and in
practice its exercise, though undoubtedly reviewable,
must be left largely to the sound judgment and wis-
dom of the presiding judge who, from his observation
of the demeanour of the witness and also of the man-
ner of and the conduct of the case by counsel, has
means and opportunities of forming a correct opin-
ion as to the importance and real purpose of questions
propounded which are not open to an appellate court.

Counsel for the appellant sought to uphold his
client’s right to an answer to the rejected question
on the grounds that it was relevant either to the plea
of laches or to that of the Statute of Limitations and
also to the issue as to the defendant’s credibility. The
facts of the bigamous marriage, the ten months’ dura-
tion of the intercourse, the birth of the child—all
these were facts tending to shew a prolonged absence
of the defendant in South Africa, and therefore rele-
vant upon the pleas of laches and of the statute. But
I find it difficult o conceive how the plaintiff’s case on
this issue could be advanced or the defence weakened
by the disclosure of the name of the defendant’s un-
fortunate victim. ‘

Counsel ingeniously urged that the purpose of the
question put was to identify the particular bigamous
marriage then being dealt with, it being the intention
of the cross-examiner thereafter to shew that a second
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1909 bigamous marriage had been contracted by the defend-

——

BRO\ZNELL ant and thus to establish the probability, if not the

Brownerr. certainty, of a still more prolonged absence from

Anglin g, British Columbia, excusing the plaintiff’s delay in

—  Dbringing suit. It is obvious that with this object the

witness might well have been asked whether in fact he

had a second time committed bigamy and, if he ad-

mitted that fact, might further have been asked as to

the duration of his co-habitation with the second

victim. If he denied the fact of the second bigamous

marriage and if counsel, desiring to lay a foundation

to contradict him upon this point, then sought for that

purpose to introduce the names of the persons with

whom the alleged bigamous marriages had been con-

tracted in order to fully identify the marriage as to -

which he sought to put himself in a position to adduce

evidence in rebuttal, it may be that the relevancy and

propriety of the question under consideration would

be established. But as the evidence stood when the

question was put it is, I think, not possible to say that

the trial judge erred in treating it as irrelevant and
immaterial.

No doubt the limits of relevancy must be less
tightly drawn upon -cross-examination than upon
direct examination. The introduction upon cross-
examination of the issue of the witness’s credibility
necessarily enlarges the field. But it does not follow
that all barriers are therefore thrown down. That
which is clearly irrelevant to this issue or to the issues
raised in the pleadings is no more admissible in cross-
examination than in examination in chief.

Counsel sought to maintain the relevancy of the
question to the issue of credibility on the ground that
it related to matter the proof of which would tend to
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degrade the witness’s character and would therefore
affect the judgment upon his credibility. The fact
of the bigamous marriage, the duration of the inter-
course, and the abandonment of the victim were all
facts which might well be deemed relevant for this
purpose; but again I find it impossible to conceive
how the statement of her name would help in the deter-
mination of this issue.

In view of the facts that divorce proceedings were
pending between the parties, that the admission
sought, while apparently of no value for the pur-
poses of this partnership action might be of service
in these divorce proceedings, that from all that ap-
peared upon the proceedings and evidence before the
trial judge the identity of the woman in question was
entirely irrelevant to any issue which he might have
to determine, and that from what he had seen of both
plaintiff and defendant in the witness box, of the con-
duct of the case generally by counsel and of the man-
ner in which and the circumstances under which the
particular question was put and pressed the learned
trial judge had the very best opportunity of judging of
its importance and real purpose, it is, I think, quite
impossible for an appellate tribunal to say that his
discretion was not in this case reasonably and pro-
perly exercised in excluding the question.

There was nothing in the trial judge’s refusal to
permit this particular question to be answered at the
time when it was put which prevented counsel pro-
ceeding with the fullest cross-examination of the wit-
ness, and it might well be that that which was quite
irrelevant upon the issues as developed by the evi-
dence then before the court might at a later stage of
the proceedings have become admissible. At all
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events nothing occurred which precluded counsel from
proceeding with cross-examination as to any other
bigamous marriage of the defendant or facts connected
therewith and certainly nothing to prevent the fullest:
cross-examination upon matters directly relevant to
the issue of partnership or no partnership. It was
not argued that upon the evidence before the learned
trial judge his conclusion that the plaintiff had failed
to establish a partnership can be successfully attacked.

For these reasons I am respectfully of the opinion
that the provincial appellate court erred in interfering
with the discretion exercised by the learnmed trial
judge, and that its order for a new trial based upon
this ground cannot be upheld.

I would allow the appeal of the defendant with
costs here and below.

Appeal allowed with costs.

Solicitors for the appellant: Fell & Gregory.
Solicitor for the respondent: J. A. Aikman.
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THE AMERICAN-ABELL ENGINE
AND THRESHER COMPANY APPELLANTS;
(DBFENDANTS) oo vinenrnnennnn

AND

JOHN MOMILLAN AND WILLIAM}
JAMES DOIG (DEFENDANTS).. ... RESPONDENTS,

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Title to lands — Homestead and pre-emption righis — Unpatenied
Dominion lands—*“Transfer”—Incumbrance—Charge ito secure
debis—Sanction of minister—Absolute nullity—Construction of
statute—60 & 61 Vict. c. 29, s. 55 R.8.C. (1906) c. 55, s. 142.

On 6th August, 1904, the holder of rights of homestead and pre-
emption in Dominion lands, in Manitoba, which had not then
been patented or recommended for patent, assumed to “incumber,
charge and create a lien” upon the lands as security for the pay-
ment of a debt by an instrument executed without the sanction
of the Minister of the Interior.

Held, affirming the judgment appealed from (11 West. L.R. 185)
that the instrument was in effect a “transfer” and was abso-

lutely null and void under the provisions of the “Dominion
Lands Act.”

APPEAL from the judgment of the Court of Appeal
for Manitoba (1), Howell C.J. dissenting, affirming
the judgment of Mathers J., at the trial, by which the
action was dismissed with costs as against the defend-
ant Doig.

The defendant McMillan, in August, 1904, ordered
from the plaintiffs through his co-defendant, Doig,

*PresENT:—S8ir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ. :

27 (1) 11 West. L.R. 185.
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who was then the agent of the plaintiffs, certain
machinery for which he agreed to pay $2,840 in cash,
or in lieu thereof to give five promissory notes for a
like amount provided that the plaintiffs were willing
to give credit. The form of order signed by McMillan
required the agent to fill out accurately and have
signed by purchaser a property statement indorsed
thereon. This statement was filled out and signed by
MeMillan and alleged that he owned in his own name
and right and unincumbered the land in question.
This order was sent by Doig to the plaintiffs and, rely-
ing in part upon the statements made in the order, the
plaintiffs accepted it, sent McMillan the machinery
and granted him the credit, taking from him, as secur-
ity, an instrument in the foilowing form :—

“I, John McMillan, * * *  being registered as
owner of an estate in fee simple in possession subject,
however, to such incumbrances, liens and interests
as are notified by memorandum underwritten or in-
dorsed hereon, in the land described as follows: (de-
scription), and desiring to render the said land avail-
able for the purpose of securing to and for the benefit
of American-Abell Engine and Thresher Company,
Limited, * * * the sum of money hereinafter
mentioned, do hereby incumber, charge and create a
lien upon the said land for the benefit of the said
American-Abell Engine & Thresher Company, Lim-
ited, with the sum of $2,850, to be raised and paid at
the times and in the manner following, that is to say:
(dates of payments set out).

“If notes should be given by me to the said com-
pany for all or any of the above payments, the said
notes shall not be a satisfaction of the said incum-
brance, charge and lien, but the same shall continue
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until the payment in full of the said notes and any
renewals thereof.
“In witness whereof I have hereunto signed my
name this 6th day of August, A.D. 1904.
“JoEN MCMILLAN” (Seal).
“Signed in the presence of
“Jas. W. Currie.”

The lands described were the homestead of the
defendant McMillan and his rights in the land were
those of a homesteader who had not received a recom-
mendation for patent, under the “Dominion Lands
Act.” The sanction of the Minister of the Interior had
not then been given to the transaction, and these facts
were known to the defendant Doig. Subsequently Mec-
Millan secured a recommendation for patent, dated
3rd August, 1905, and the patent was issued to him,
dated 23rd September, 1905.

After the issue of the recommendation for patent
Doig, who had then ceased to be the plaintiffs’ agent,
obtained from his co-defendant a conveyance of the
quarter-section of land in question in payment of
indebtedness from McMillan to himself. The Secre-
tary of the Department of the Interior, by letter dated
2nd June, 1908, waived the forfeiture of the McMil-
lan’s homestead under section 142 of the “Dominion
Lands Act.”

The action was brought to have it declared (inter
alie) that the plaintiffs had a charge upon the lands
in question as against the defendants. McMillan did
not defend the action and judgment has been ob-
tained against him, The plaintiffs’ charge was duly
registered and the defence set up by Doig was that
such charge was void under section 142 of the “Domin-
ion Lands Act,” R.8.C. (1906) ch. 55, which is the
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1909 consolidation of the statute 60 & 61 Viet. ch. 29, sec.

[

Anﬁl;ﬁm- 5, amending section 42 of chapter 54, R.8.C. (1886).
ENGINE At the trial Mr. Justice Mathers held that the in-
Tammenes  StTUMent in question was void under the provisions of
Cvff- section 142 of the “Dominion Lands Act,” but did
McMian, not decide whether or not the instrument was an
T “agsignment” or “transfer” within the meaning of the
Act. He also held that the defendant Doig was not
estopped from setting up the invalidity of the instru-

ment. An appeal to the Court of Appeal for Manitoba

was dismissed, the majority of the judges holding that

the instrument was an ‘“assignment” or “transfer”

and was void under the Act. Howell C.J. dissented,

taking the view that the instrument was not one of

those prohibited by the statute.

Chrysler K.C. for the appellants. The judgment
appealed from is erroneous in holding (1) that the
charge in question is an “assignment” or “transfer”
of a homestead right; (2) that it is an assignment or
transfer and thereby void under section 142, and (3)
that the defendant, Doig, is not, by reason of his con-
duct, estopped from setting up, as against the plain-
tiffs, his conveyance from the defendant McMillan.

Section 142 of the “Dominion Lands Act”(1), is
-in terms identical with that in force during the whole
of the transactions in question. The charge in ques-
tion, being merely equitable, is not ‘an “assignment”
or “transfer” within the meaning of that section. The
nearest analogy is found in cases arising out of for-
feiture provisions in leases and insurance policies.
The giving of an equitable mortgage is not a breach
of a covenant by the lessor not to assign or sublet

(1) R.8.C. (1906) ch. 55.
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without leave. Doe d. Pitt v. Hogg(1l); Gentle V.
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transfer of the property insured an equitable mort-

gage has been held not to be such a transfer. Sandsv.

Standerd Ins. Co.(8) ; Bull v. North British Ins. Co.
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ENGcINE
AND
RESHER

Co.

(4) ; Sovereign Fire Ins. Co. of Canada v. Peters(5). MoMtiLax.

A strict construction is given to such statutes as
the present. In Meek v. Parsons(6), Armour C.J.
held that the word “alienate” in the “Free Grant and
Homestead Act of Ontario” did not include an agree-
ment to alienate. In the United States it has been
held that a mortgage of a homestead (which did not
convey the legal estate) was not an alienation of the
land. Starkv. Morgan(7) ;9 Am. & Eng. Ann. Cases,
at page 930, where the matter is fully discussed and
reference made to all the American cases. A pledge
of stock-in-trade bought on credit is not a “transfer.”
In re Hall(8).

The mortgage under the “Land Titles Act” (9) was
on account of its form considered not to be an assign-
ment or transfer under section 142 of the “Dominion
Lands Act.” Consequently Parliament passed section
96 of the “Land Titles Act,” declaring that .a mort-

gage executed by a settler should be deemed to be an

assignment or transfer prohibited by section 142. The
plaintiffs’ claim is under a charge and not under a
mortgage. It is not an instrument under which the
court could foreclose the defendant’s interest, but is
one in which they could only order sale. The inten-
tion of section 142 is that the homesteader should not

(1) 4 D. & Ry. 226; 1 Car. (5) 12 Can, S.C.R. 33.
& P. 160. R (6) 31 O.R. 529.

(2) (1900) 2 Q.B. 267. (7) 73 Kan. 453.

(3) 26 Gr. 113; 27 Gr. 167. (8) 14 Q.B.D. 386.

(4) 15 Ont. App. R. 421. (9) R.8.C. (1906) ch. 110.
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be permitted to alienate or transfer the absolute title
in the property. The charge given is not an assign-
ment or a transfer, nor was it so intended by Mec-
Millan, nor was it accepted by the company as such.
It really is an wundertaking to pay the price of
machinery as the same becomes due; he did not assign
the land but gave a document under which the court
might order the sale of the land and, out of the
proceeds, payment of the claim. At the time of the
recommendation for patent only a small part of the
plaintiffs’ claim was due; the remainder of the price
became due after the recommendation for patent.

The defendant, Doig, is estopped from setting up
that the lien is void by reason of the fact that he was
the plaintiffs’ agent at the time the lien was taken,
and he himself took it. The company acted on the
representation in selling the machinery, and this being
S0, it is not open to Doig now to set up that the
instrument was void. Doig is not in a position to set
up that the instrument is void under the statute.

The instrument did not assign or transfer the
whole or part of a homestead right. It takes away
no such rights. It is not a mortgage conveying the
fee. The plaintiffs under this charge could never get
in the fee. All such rights are exempted from execu-
tion until patent issues, yet the statute does not pro-
hibit the homesteader going into debt and a judgment
recovered binds automatically the land as soon as the
same is recommended for patent. Harris v. Rankin
(1). As pointed out in this case, at page 132, the
object of the Act was and is to obtain bond fide
settlers on the public lands and to retain them there.
This charge does not defeat that object.

(1) 4 Man. R. 115,
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We also refer to Edwards v. Dick(1); Doe d.
Bryan v. Bancks(2) ; Roberts v. Davey (3) ; Davenport
V. The Queen(4) ; Malins v. Freeman(5).

Bergman for the respondent Doig. The instrument
under which the plaintiffs claim is an “assignment”
or “transfer” of homestead right or of a part thereof
within the meaning of section 142 of the “Dominion
Lands Act,” and absolutely null and void by virtue of
the provisions thereof, and the defendant Doig is not
estopped from thus setting up that the lien in question
is void. The object of all homestead laws is to secure
actual settlers and to prevent the public lands from
falling into the hands of speculators, or from being
homesteaded for the benefit of any person other than
the entrant and his family. See Harris v. Rankin (6),
per Killam J., at page 132; United States v. Richards
(7), per Munger J., at page 450. That section of the
Act'must be construed so as to carry out this object
and prevent its evasion. See Maxwell on Statutes
(4 ed.), p. 171; Philpott v. St. George’s Hospital (8),
at page 349; Fox v. Bishop of Chester(9).

The principle on which conditions against assign-
ment in policies of insurance and leases have been
decided can have no application in the construction
of the statutory provisions now in question. From the
language of Killam J., in Harris v. Rankin(6), at page
128, it is clear that the learned judge considered that
the creation of a mere charge upon the land came with-
in the prohibition of the statute. See also, per Taylor
J., at page 362, in Manitoba Investment Association v.

(1) 4 B. & Ald. 212, (5) 4 Bing. N.C. 395.
(2) 4 B. & Ald. 401. (6) 4 Man. R. 115.
(3) 4 B. & Ad. 665. (7) 149 TFed. Rep. 443.
(4) 3 App. Cas. 115, at p. 128. (8) 6 H.L. Cas. 338.

(9) 2 B. & C. 835.
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Watkins(1), in respect to a mdrtgage, and per Ten-
terdon L.C.J., in Wetherell v. Jones(2), when speak-
ing of a contract forbidden expressly or by implication
either by a statute or at common law. The question
was also decided in Gathercole V. Smith, in 1881(8),
at page 7, by James L.J., and, at pages 9 and 10, by
Lush L.J. This view was taken at the passing of the
Dominion “Land Titles Act”(4), in which the 96th sec-
tion treats a mere security or charge as an assignment
or transfer prohibited by the “Dominion Lands Act.”
This enactment must be taken as declaratory of the
law respecting all Dominion lands. See also Bass V.
Buker(5), at page 923; and Edinburgh Water Com-
pany V. Hay(6), in 1854, at pages 682 to 687, per
Cranworth L.C.

The plaintiffs themselves considered their lien
within the prohibition and, consequently, applied to
the Minister of the Interior for a declaration that the
forfeiture of the homestead was waived and that the
lien was validated. The reply from the Department,
however, had not the effect of validating the lien. In
fact, the whole policy of the statute would have been
defeated if the lien had been validated; it would have
been equivalent to a donation by the Government of
the lands affected. In the cases where charges may be
permitted under the Act with the sanction of the Min-
ister, his powers are strictly limited ; and, in this case
the provisions of sections 145 to 148 can have no

.application.

Estoppel cannot work against Doig; no reliance

(1) 4 Man. R. 357. (4) R.S.C. (1906) ch. 110.
(2) 3 B. & Ad. 221. (5) 12 Pac. Rep. 922.
(3) 17 Ch. D. 1. (6) 1 Maeq. 682.
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was placed upon any act or representation made by
him. See 16 Cyc., pp. 734-738, and the cases there
cited. No equitable estoppel can arise except from
actual contract: 16 Cyc. 741, and cases there cited;
rules as to good faith and loyalty do not apply after
an agency has been fully terminated: 31 Cyc. 1449,
and cases there cited; Nichol v. Martyn(1) ; Robert-
son v. Chapman(2).

Section 142 of the “Dominion Lands Act”’ renders
assignments and transfers of homestead rights before
recommendation for patent void not only as against
the Crown, but as against the homesteader and his
assigns. Harris V. Rankin(3) ; Cumming v. Cumming
(4); Flannaghan v. Healey(5); In re Webster and
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Canadian Pacific Railway Co.(6) ; In re Sawyer-Mas- .

sey Co. and Dennis(T7) ; Park v. Long(8) ; Waterous
Engine Works Co. v. Weaver(9). “We also refer to
Re Hughes(10), at page 601, which should be read in
connection with Gentle v. Faulkner(11), and to the

reference made by Gwynne J. to Sovereign Ins. Co. v. .
Peters(12), at pages 162-163 of the report of The -

Citizens’ Ins. Co. v. Salterio(13).

Tre CHIEF JUSTICE,—I would dismiss this appeal
with costs.

Davies J.—This appeal from the Court of Appeal
for Manitoba raises the question of the proper con-
struction to be given the 142nd section of the “Domin-

(1) 2 Esp. 732. (7) 7 West. L.R. 272.

(2) 152 U.S.R. 673. (8) 7 West. L.R. 309.

(3) 4 Man. R. 115. (9) 8 West. LR. 432.

(4) 15 Man. R. 640. (10) (1893) 1 Q.B. 595.
(

(5) 4 Terr. L.R. 391. 11) [1900] 2 Q.B. 267.
(6) 6 West. LLR. 384. (12) 12 Can. S.C.R. 33.
(13) 23 Can. S.C.R. 155.
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ion Lands Act”(1), and specially whether the words

of that section are large and broad enough to cover

and prohibit the placing of a lien or charge upon his

homestead by the homesteader before he has obtained

the recommendation of the local agent for his patent.
The section in question reads as follows:

Except as herein provided unless the Minister otherwise declares
every assignment or transfer of homestead or pre-emption right or
any part thereof and every agreement to assign or transfer any home-
stead or pre-emption right or any part thereof after patent obtained,
made or entered into before the issue of the patent shall be null and
void; and unless the Minister otherwise declares, the person so

assigning or transferring or making an agreement to.assign or trans-
fer, shall forfeit his homestead and pre-emption right.

The judgment of the Court of Appeal, Chief Jus-

" tice Howell dissenting, upheld that of the trial judge

and held that the instrument attempting to create a
lien or charge upon the homestead came within the
prohibitive language of the section and was, therefore,
void.

The document or instrument creating the charge
ot lien was given to the appellants by the defendant
MecMillan as security for the price of a threshing out-
fit sold him and professed “to incumber, charge and
create a lien upon the said land,” which land, at the
tinie, was McMillan’s homestead, for which he had
not then obtained the recommendation of the; land
agent for a patent.

The contentions of Mr. Chrysler were, first, that
the words of the section were not broad and ample
enough to cover the case of such a lien or charge as
the one in question here; and, secondly, that, if they
were, the language of the section did not make the
transfer absolutely void, but voidable at the option of

(1) R.S.C. (1906) ch. 55.
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the Crown and only suspended it until the will or deci-
sion of the Minister was obtained.

With regard to the latter construction, I can-
not for a moment accept it. The language used by
Parliament seems to me clear beyond any reason-
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able doubt. Unless the Minister declared that a MoMmrax.

transfer by the homesteader might or could be made
of his homestead within a specified time the trans-
fer should be null and void. All transfers of home-

stead rights made without the sanction of the Minis-

ter before recommendation for patent were, in my
opinion, by this section declared null and void, not
only as against the Crown, but as against the home-
steader. The section was intended as much for the
protection of the homesteader and his assigns as for
the Crown, and to carry out the policy of settling
with bond fide settlers the unoccupied lands of the
Crown. Looking to the known character and financial
condition of many of those settlers it was thought
desirable, for a time at least, during the early days
of their settlement and occupation, to protect them,
even from themselves and their own acts as well as
from the speculators and others to whom they would
become an easy prey. Provision is made in a subse-
quent part of the statute, under “Charges upon Home-
steads for Advances,” from sections 145 to 158, en-
abling persons '

desirous of assisting by advances in money intending settlers to
place themselves on homestead lands,

and of securing such advances, to do so legally and
properly. The provisions embrace expenditures for
passages and freight, medical attendance, subsistence
of the settler and his family, materials for erecting
buildings on the homestead, breaking land, providing

Davies J.
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E?"f horses, cattle, house furniture, farm implements and
AMERICAN- i i 3
yrea seed grain, ete., etc. They cover everything which Par-

Elztgm liament, no doubt properly advised, thought essential

THRg;i.HER for a settler in aid of his establishment upon the home-

». stead and carefully provide for the submission to the
MOMILAN: Settler and to the local agent or homestead inspector
appointed by the Minister of a statement of all such
expenditure or advances with vouchers in support
thereof, before the settler is authorized to make or
give a charge -or lien for the amount upon his home-
stead. A further general provision enabling persons
to make advances to settlers and take charges or liens
therefor upon the homestead is given in sub-section 3
0£ section 146 of the statute. But in each and all of
these cases there are special conditions and provisions
limiting and defining the circumstances under which
and the amount for which advances may be made and
charges taken upon the homestead. The sanction of
the Minister must be had in advance. The amount ad-
vanced and charged in all must not exceed $600; the
rate of interest is limited, the times for re-payment
specified and the active supervision and approval of
the Minister’s agent or inspector assured.

Davies J.

In fact, the statute treats the intending settler as
a ward of the Minister, who is to protect him from
himself and prevent him from incumbering his home-
stead until he is, at least, entitled to obtain his patent.
It is not, of course, pretended that the charge sought
to be enforced in this case is one of those contemplated
and provided for in the sections of the statute to which
I have called attention, and I am of the opinion that
the clear unambiguous words of section 142, as well as
their clear and manifest object, exclude the limited
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construction which Mr. Chrysler sought to place upon
them.

In my judgment the only charge or lien which the
settler could place upon his homestead before it was
recommended for a patent was one of those specifi-
cally provided for under sections 145 to 158, of which
the one in question here is not contended to be, and
all other attempted charges, included in the prohibi-
tive words of the section against transfers or assign-
ments, are absolutely null and void, unless otherwise
declared by the Minister.

I have not been able, after reading carefully the
judgment of the Judicial Committee in the case of
Davenport v. The Queen (1), to see its application to
the construction of the clause of the statute in ques-
tion here. That case is, no doubt, an authority for
the general proposition that the courts have construed
and will construe clauses of forfeiture in leases de-
claring, in terms however strong and clear, that they
should be void on breach of conditions by the lessees
to mean that they are voidable only at the option of
the lessors, and the same rule has, no doubt, been
applied to other contracts where a party bound by a
condition has sought to take advantage of his own
breach of it to annul the contract, as in Doe d. Bryan
V. Bancks(2), and Roberts v. Davey(3). But, in the
case before the Judicial Committee, their lordships
simply held the construction of the statute on which
they relied because the intention of the legislature to
the contrary did not, in their view, so clearly appear
as to exclude the-usual and equitable rule of construc-
tion from applying to the leases there in question. In

(1) 3 App. Cas. 115. (2) 4 B. & Ald. 401.
(3) 4 B. & Ad. 665.
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the case before us there is no lease and no question of
its forfeiture, while the intention of Parliament is, to
my mind, plain and clearly expressed.

Then, on the question upon which Mr. Chrysler
seemed chiefly to rely, I cannot doubt that what the
statute intended to prevent was, as expressed, any
transfer or assignment or agreement to transfer or
assign as well as anything which would or could have
the legal effect of transferring away from the home-
steader and giving to another his rights as such or of
having the same done by process of law. In other
words, the language used was large enough, in the
connection in which it was used, to cover indirect as
well as direct transfers and so to cover a charge such
as this under which a sale of the homesteader’s rights
could be decreed and transferred from him by a sale
of the lands under the decree. The same word which
is here used came under the consideration of the Court
of Appeal, in England, in the case of Gathercole v.
Smith (1881) (1). At page 7, James L.J. says:

Now ““transfer” is one of the widest words that can be used. It
appears to me that very word was used by the legislature not only
to prevent the incumbent from assigning himself, but for preventing
any transfer by operation of law in invifum—mnot only to prevent a
voluntary dealing by an incumbent with an amnuity, but to prevent
the annuity vesting in a trustee in bankruptcy, or being seized or

attached under a_garnishee order by an execution creditor, or other-
wise transferred.

At pages 9 and 10, Lush L.J. says:

The word “transferable,” I agree with Lord Justice James, is a
word of the widest import, and includes every means by which the
property may be passed from one person to another. * * * Clearly
the words “shall not be transferable at law or in equity” do say
that he shall not be at liberty to encumber it either directly by
assignment or indirectly by suffering a judgment.

(1) 17 Ch. D. 1.
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Applying this language and reasoning to the pre-
sent case, and I have no difficulty in doing so, the
language of section 142 of the Act is sufficiently
broad to cover the plaintiff’s lien.

Looking at the subject-matter with which Parlia-
ment was dealing, namely, the inchoate right of a
homestead settler which right might afterwards ripen
into a vested right or interest in the lands, and the ob-
ject it obviously had in view in limiting the power
of the homesteader for a time to incumber his home-
stead, I have no difficulty in ascribing to the words
used “transfer or assign” a meaning sufficiently wide
to include such a charge as we have now before us.

Our attention was called to some language used
by the learned Chief Justice of the Court of Appeal in
his dissenting opinion in which he argued that the
section 96 of the “Land Titles Act’”’(1), shewed that
Parliament had felt called upon to give a meaning to
the prohibitive words “transfer or assign” as used in
the 142nd section of the “Dominion Lands Act,” and,
as he says, “it seems to me to widen their meaning.”

I am not able to agree with the Chief Justice in
this. The intention of Parliament, it seems to me, in
passing that section 96 of the “Land Titles Act’” was
to make it clear beyond any doubt that in legislating
as it did in the 98th section of the Act and declaring
that
a mortgage or encumbrance under this Act shall have effect as
security, but shall not operate as a transfer of the land thereby
charged,

‘there was no intention of interfering with the provi-
sions of the “Dominion Lands Act” prohibiting trans-
fers and that, notwithstanding a mortgége was de-

(1) R.8.C. (1906) ch. 110.
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clared not to be a transfer under the “Land Titles
Act,” it should, nevertheless, remain and be within the
prohibitory words of the section 142 of the “Dominion
Lands Act,” and deemed and held a transfer working
a forfeiture.

These sections of the “Land Titles Act rather, in
my opinion, support the view I have expressed of the
meaning of section 142 of the “Dominion Lands Act.”

I am, therefore, of opinion that this appeal should
be dismissed with costs.

IniNgTON J.—If as contended such an instrument
‘as that in question herein can constitute a valid
charge or lien it would be a good foundation for a
suit to have the land sold wherein judgment might go
for sale even before recommendation for patent and
the conveyance thereby be completed by virtue of
estoppel. 'Why not?

If so, then the statute is easily defeated. . Any
explanation shewing this impossible must disclose
the frailty of the instrument by reason of its being
tainted.

The mind turns back to the days when fines and
recoveries were a common kind of assurance, and
estopped in that relation a power in the old land.

I fear this attempted, perhaps hoped for, restora-
tion of that good old time must fail because it merely
promises to bring us an estoppel which is tainted
because its work falls within the mischief against
which the statute is clearly aimed.

I need not elaborate further, for my brother judges
bring forward that reasoning in which, speaking
generally, I agree. :

The appeal must be dismissed with costs.
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Durr J.—This appeal raises two questions con-
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ion Lands Act”(1). The opinion of the majority of
the Court of Appeal for Manitoba upon both questions
accords with the uniform current of decision in that
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province as well as in the North-West Territories; McMirrax.

and, after a careful consideration of the dissenting
judgment in the court below and the argument of Mr.
Chrysler, I do not think there are sufficient grounds
for rejecting the views which have hitherto prevailed.

The first question is whether, in the absence of
action by the Minister of the Interior, the effect of
section 142 is to invalidate for all purposes the in-
strument by which a homesteader professes to ‘“en-
cumber, charge and create a lien upon” his homestead
as security for the payment of a debt. The words of
the section are as follows:

Except as herein provided unless the Minister otherwise declares
every assignment or transfer of homestead or pre-emption right or
any part thereof and every agreement to assign or transfer any
homestead or pre-emption right or any part thereof after patent
obtained, made or entered into before the issue of the patent shall be
null and void; and unless the Minister otherwise declares the person
so assigning or transferring, or making an agreement to assign or
transfer, shall forfeit his homestead and pre-emption right, and shall
not be permitted to make another homestead entry: Provided that
a person whose homestead or homestead and pre-emption have been
recommended for patent by the local agent, and who has received
from such agent a certificate to that effect, in Form R., counter-
signed by the Commissioner of Dominion Lands, or, in his absence,
by. a member of the Domirion Lands Board, may legally dispose of
and convey, assign or transfer his right and title therein; and such
person shall be considered to have received his certificate upon the
date upon which it was so countersigned.

The question is: Does an instrument such as that
now in question fall within the description

every assignment or transfer of homestead or pre-emption right or
any part thereof,

28 (1) R.8.C. (1906) ch. 55.

Duff J.
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in the sense in which it is used in this section? These
words are, of course, broad enough to extend to such
an instrument. The scope of them is sufficiently illus-
trated in the following passage from the judgment of
that great lawyer and master of language, James
L.J., in Gathercole v. Smith(1) :

Now “transfer” is one of the widest terms that can be used., It
appears to me that very word was used by the legislature not only to
prevent the incumbent from agsigning himself, but for preventing
any transfer by operation of law in invitum—mnot only to prevent a
voluntary dealing by an inecumbent with an annuity, but to prevent
the annuity vesting in a trustee in bankruptey, or being seized or
attached under a garnishee order, by an execution ereditor, or other-
wise transferred.

And by this observation from the judgment of

Lush L.J., in the same case:

Clearly the words “shall not be transferable at law or in equity”
do say that he shall not be at liberty to encumber it either directly
by assignment or indirectly by suffering a judgment.

What we really have to determine is whether there
is any good reason for restricting the primd facie
meaning of the words to such an extent as to exclude
the instrument in question from the operation of the
provision in which they ocecur.

The argument put forward by the appellants pro-
ceeds upon the hypothesis that the sole aim of the en-
actment is to secure permanency of occupation by real
settlers through the prevention, on the one hand, of a
succession of transfers during the performance of the
settlement duties required by the Act, and, on the
other, by minimizing (through the prohibition of
agreements entered into by settlers before the grant-
ing of their patents for the conveyance of their lands
afterwards), the possibility of the machinery of the

(1) 17 Ch. D. L.
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Act being made an instrument for speculation in the
public lands. This, there can be no doubt, was one
consideration of great importance which influenced
the legislature in enacting the legislation. But it
was, I think, only one of the objects of the leg-
islature. The cognate legislation to be found in
sections 145 to 158 of the “Dominion Lands Act”
and in the “Land Titles Act”(1), affords, I think,
demonstrative evidence that the policy of Parliament
was to invalidate every kind of assurance by which,
save under sanction of the Minister, a homesteader
should attempt to encumber his homestead by charg-
ing it as security for a debt. By the provisions of
the land Act referred to, the Minister is given author-
ity to sanction, antecedently, the creation of such a
charge for securing the re-payment of advances to a
limited amount for carefully specified purposes. If
notwithstanding the provisions of section 142 the
homesteader is to be held invested with the general
power to constitute such charges upon his homestead,
one does not readily see why Parliament should have
deemed it necessary to confer upon him the special
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and carefully limited power which is the subject dealt |

with in the sections mentioned. Again, in section 96
of the “Dominion Land Titles Act,” it is declared
that
notwithstanding anything contained in this Aect, any such mortgage
(a mortgage by a settler affecting his homestead), shall be deemed
an assignment or transfer prohibited by the “Dominien Lands Act.”
The word “mortgage” here means “any charge on
land created merely for securing a debt or loan,” (sec-
tion 2, sub-sec. 5); and the form of mortgage pre-
scribed by the Act does not in any material respect

28, (1) R.8.C. (1906) ch. 110.
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differ from that of the instrument in question on this
appeal.

These enactments then, the first by implication,
the second, by express declaration, disclose a view of
the effect of section 142 by the legislature itself and a
trend of legislative policy with which the narrower
construction proposed by the appellant cannot be
reconciled.

The other question is: Whether, in the absence of
any action by the Minister, the effect of this section
is to nullify absolutely and for all purposes instru-

" ments embraced within its purview or only to make

such instruments voidable at the instance of the
Crown. ‘

The enactment, by its express terms, excludes from
its operation those cases in which the Minister may
and does by his declaration permit the instrument to
go into legal effect; but the words of the section, in
their more obvious and natural meaning seem to sig-
nify that, in the absence of ministerial action, all
instruments avoided by the enactments are to be and
remain legally inoperative, that is to say, they are to
be wholly without legal effect for any purpose what-
ever. It is true that the word ‘“void” is often used in
the sense more correctly expressed by the word “void-
able”; but the last mentioned word does not neces-
sarily mean “valid until rescinded.” It is sometimes
used to mean “invalid until validated’’ ; and this latter
is, I think, the only sense in which it can be said that
an ingtrument coming within the sweep of section 142
and unauthorized by the Minister can properly be
described as “voidable.”

The course of legislation upon the subject, indeed,
appears to shew conclusively that it is only by thus
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reading the section -we can carry into effect the real
intention of Parliament in enacting it. The parent
enactment (which with an immaterial modification is
found in section 42, ch. 54, R.8.C. (1886)) contained
an unqualified declaration that any assignment or
transfer of a homestead (not having been recom-
mended for a patent) should be null and void. In 1895,
by section 5 of chapter 34 of 58 & 59 Viet. (which now
appears as section 143 of the consolidation of 1906), it
was provided in respect of such instruments executed
before the passing of that Act, that they should not be
null and void, ipso facto, but the Minister of the In-
terior was given power to declare any such instrument
a nullity, and it was provided that any such declara-
tion should take effect as if enacted in the Act itself,
unless the patent should have issued before the date
of the declaration. In 1897 (by section 5 of chapter
29 of 60 & 61 Vict.), section 42 of the “Dominion
Lands Act” (1886), was repealed and a new section
(now section 142 of the consolidation above quoted)
was substituted for it. The difference in form be-
tween these two enactments, the one (section 143)
dealing with instruments executed prior to the pass-
ing of the Act of 1895, and the other (section 142)
relating to instruments of a subsequent date, cannot,
I think, properly be disregarded. The legislature
has manifestly drawn a sharp distinction between
the two classes of documents. Those executed before
the passing of the Act of 1895 are to be deemed to
have gone into effect unless avoided by the action of
the Minister; the latter were never to come into legal
operation except as a result of a declaration by the
Minister to that effect.
The appeal should be dismissed with costs.
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i’ﬁ’ ANGLIN J.—The defendant McMillan while holder
Aiﬁl}i;&m- of a homestead section for which he had not yet ob-
Exeixe tained a patent or “been recommended for patent by
Tmﬁ;{m the local agent,” purported to “incumber, charge and
o create a lien upon” his homestead in favour of the
MoMnrax. plaintiffs by instrument, dated the 6th of August,
AnglinJ. 1904, and registered at Neepawa, on the 6th of Decem-
" ber, 1904. The certificate of recommendation for
patent to McMillan was issued and countersigned
on the 3rd of August, 1905, and a patent was
issued in his favour on the 23rd of September,
1905. On the 19th of September, 1905, McMillan
conveyed his homestead property to his co-defendant
Doig by instrument of transfer registered at Neepawa
on the 25th of September, 1905. - Doig had actual
notice of the instrument of charge or lien given by
McMillan to the plaintiffs. The question for deter-
mination is the validity of this charge or lien as

against him.

By section 2(5) of the Revised Statutes of Can-
ada, ch. 110, a mortgage is defined as “any charge on
land created merely for securing a debt or loan’;
by section 98 of the same Act it is declared that a
mortgage “shall have effect as security, but shall not,
operate as a transfer of the land thereby charged.”
And, by section 96, any mortgage made by a settler
before patent or recommendation for patent is de-
.clared to be “an assignment or transfer prohibited by
the ‘Dominion Lands Act’”’(1), which, by section 142,
provides that

unless the Minister otherwise declares, every assignment or transfer
of homestead or pre-emption right or any part thereof * =* =
shall be null and void.

(1) R.8.C. (1908) ch. 55.
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It was argued that, notwithstanding this explicit
provision of the stafute, the instrument upon which
the plaintiffs claim was not void, but merely voidable,
and that it could be avoided only by or at the instance
of the Crown. But the policy of the statute appears
to be entirely to prevent the settler, during the period
of performance of settlement duties, alienating his
homestead or any part thereof or interest therein or
in his inchoate right thereto, or doing any act which
might tend to or be a step towards the bringing about
of any such alienation. To hold that the words “null
and void,” when used in such a statute, should be con-
strued as merely “voidable” would, in my opinion, be
contrary to the clear policy and intent of the legisla-
tion and would tend to defeat—certainly not to ad-
vance—its object.

The language of section 143 which declares that,
notwithstanding any provision to the contrary con-
tained in any Act relating to Dominion lands, an
assignment which would be in contravention of the
terms of section 142 shall, if made before the 22nd of
July, 1895, be not ipso facto void, but only voidable
if the Minister so declares it, makes the construction
of section 142, in my opinion, incontrovertibly that
which I have stated, when applied to cases not within
section 143.

It was strongly urged that the provision enabling
the Minister to declare valid an assignment which
would, otherwise, be null and void, in effect makes
every such instrument merely voidable. It does not
follow that because the Minister may declare the in-
strument valid it is prior to such declaration merely
voidable; the statute says that it is null and void.

There has been, in fact, no declaration by the
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Minister with regard to the validity or efficacy of the
plaintiffs’ charge or lien. Section 142 provides for
two things; first, that the prohibited assignment shall
be null and void ; and secondly, that its execution shall
work a forfeiture of the homestead and pre-emption
right. As to each, the operation of the statute is
dependent upon the Minister not otherwise declaring
In the present instance the issue of the patent to
McMillan subsequently to his attempted creation of
a charge in favour of the plaintiffs and a letter from
the Secretary of the Department of the Interior,
dated the 2nd of June, 1908, which states that any
forfeiture of his homestead by reason of the execution
of a lien to the plaintiffs has been waived, are relied
upon as implying a declaration by the Minister of the
validity of the instrument under which the plaintiffs
claim. It is plain that the waiver of the forfeiture of
the homestead and the validating of the plaintiffs’
alleged lien are things essentially different, and that
the one by no means involves the other. In the statute

‘these two matters are kept entirely distinct. In my

opinion, the contention that the issue of the patent
and the writing of the letter above referred to
amounted to more than a waiver of the forfeiture of
homestead rights incurred by McMillan is not sus-
tainable. There is no evidence of any declaration by
the Minister of the validity of the instrument under
which the plaintiffs claim, nor is there anything in
evidence from which it can be inferred that the Min-
ister ever made such a declaration or intended to do
s0.

In view of the explicit language which I have
quoted from the several sections of the “Land Titles
Act” (1), I think it is quite unnecessary to deal with

(1) R.S.C. (1906) ch. 116.
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the somewhat elaborate arguments addressed to us lj’f)f’
upon the question whether, apart from this legisla- A”ﬁiﬁ”‘

tion, the instrument executed by McMillan in favour Exeive
L. . AND
of the plaintiffs would be a “transfer or assighment” Turesuzr

within the meaning of section 142 of the “Dominion %0
Lands Act.” McMILLAN.
The appeal, in my opinion, fails and should be AnglinJ.

dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Hudson, Howell, Or-
mond & Marlatt.

Solicitors for the respondents: Rothwell, Johnson &
Bergman,
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199 THE NICHOLS CHEMICAL COM-
*Nov.s.  PANY OF CANADA (DurENpanTs) [APPELLANTS; -

AND

AMELIA LEFEBVRE (PLAINTIFF) ...RESPONDENT.

ON APPEAL FROM THE SUPERIOR COURT, SITTING IN
REVIEW, AT MONTREAL.

Negligence—Findings of fact—Common fault—Apportionment of
damages.

In actions to recover damages for personal injuries in the Province
of Quebee, where the plaintiff has been found guilty of eon-
tributory negligence the damages should not be civided equally
between the parties, but apportioned according to the degree in
which they were respectively blamable for its occurrence.

Judgment appealed from (Q.R. 36 S.C. 535) affirmed.

APPEAL from the judgment of the Superior Court,
sitting in review, at Montreal(1), affirming the judg-
ment of Hutchinson J., at the trial in the Superior
Court, District of Saint Francis, which maintained the
plaintiff’s action with costs. '

The plaintiff, on behalf of herself and as tutrix of
her minor children, brought the action to recover
$10,000 damages sustained through the death of her
husband, the late Charles Newman, father of these
minor children, occasioned, as alleged, by negligence
for which the defendants were responsible. The trial
judge found that the accident which caused the death

*PRESENT :—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.

(1) QR. 36 S.C. 535.
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of Newman was due to the common fault and negli-
gence of Newman and of the company’s foreman on
the works where deceased had been employed, assessed
the damages at $3,000, and awarded the moiety thereof
to the plaintiff, $500 to her personally and $1,000 in
her capacity of tutrix to the children. The effect of
the judgment appealed from was to confirm the ad
judication by the trial judge.

C. E. White, for the appellants.
Nicol, for the respondent.

Tar CHIEF JUSTICE.—This is an action brought on
behalf of the widow and children to recover damages
resulting from the death of one Newman, who was
killed by a loose rock falling on him while at work in
a mine owned and operated by the appellants. The
trial judge finds as a fact that the foreman of the mine
was aware, at the time of the accident, of the danger
caused by the presence of this rock in the roof of the
stope or drift where Newman had been ordered by him
to work, and that he took no steps to protect the work-
man; and, on appeal, the Court of Review agreed in
the conclusion reached on this question of fact by the
trial judge. Our attention was not drawn, at the
argument here, to any evidence which would justify us
in setting aside this concurrent ﬁndmg of the courts
below.

It is also found as a fact, both in the first court and
on appeal, that Newman had been instructed to care-
fully observe the state of the roof each morning before
commencing his work so as to ascertain if there was
any loose rock there and that, on the occasion of the
accident, he failed to follow this instruction and by

. 8o doing contributed to the accident.
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The courts below, following the settled jurispru-
dence of the Province of Quebec (Lamothe, “Accidents
du Travail,” p. 68), held that as both plaintiff and de-
fendants were shewn to have been in fault the court
must apportion the damages; and we see no reason to
disturb that decision. Price v. Roy(1).

It may be necessary to draw attention to the con-
fusion which seems to exist with respect to the appli-
cation of the rule now adopted in Quebec in actions of
damages against employers where it is found that
there is common fault (faute commune). The prin-
ciple of the French law which, it is said, has been re-
cently adopted in that province, is that where the
party who claims compensation for an injury caused
by the fault of another has been also guilty of fault,
which contributed to the accident he must share the
responsibility, and, in that case, the damages are not
divided equally as is the rule in the English admir-
alty courts (Cayzer v. Carron Co.(2), per Lord
Blackburn, at page 881), and under the Revised
Statutes of Canada (1906), ch. 113, sec. 918; but the
plaintift is awarded only a proportion varying accord-
ing to the degree in which the respective parties were
to blame. Planiol, vol. 2, no. 889.

The appeal is dismissed with costs.

GIROUARD J.—The rule of law with regard to
faute commune is not new in Quebec. I submit. with
due respect, it is old and simply ignored for a while
as I have explained in the case of The Shawinigan Car-
bide Co. v. Doucet (3).

(1) 29 Can. S.C.R. 494. (2) 9 App. Cas. 873.
(3) 42 Can. S.C.R. 281.
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Davies J. agreed with the Chief Justice. 1909
NICHOLS

. CmEMICAL
IpINgTON J. agreed that the appeal should be dis-  Co.or
s s CaNADA
missed with costs. : ».
LEFEBVRE,

Durr and ANGLIN JJ, agreed with the Chief Jus-
tice.

Appeal dismissed with costs.

Solicitors for the appellants: Oaie, Wells, White &
McFadden.
Solicitor for the respondent: Jacob Nicol.
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ULRIC BARTHE (DEFENDANT)........ APPELLANT
AND

ALPHONSE HUARD (PLAINTIFF)....RESPONDENT.

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Bvidence—Privilege—N otary—Jury trial—Practice—Charge to jury
—Objections after verdict—New trial—Misdirection—Discretion.

H,, to qualify as candidate in a municipal election procured from a
friend a deed of land giving him a contre-lettre under which he
collected the revenues. Having sworn that he was owner of real
estate to the value of $2,000 (that described in the deed), B. in
his newspaper accused him of perjury and he took action against
B. for libel. On the trial the deed to H. was produced, and the
existence of the conire-letire proved, but the notary having the
custody of both documents refused to produce the latter, claiming
privilege on the ground that it was a confidential document.
The trial judge maintained this elaim, but oral evidence was
admitted i)roving to some extent what the contre-letire contained.
A verdict having been given in favour of H.,

Held, that the trial judge erred in ruling that the notary was not
obliged to produce the conire-lettre, as it was impossible with-
out its production to determine what, if any, limitations it
placed upon the deed, and there should be a new trial.

B. in his newspaper article also accused H. of having been drunk
during the election, and the judge, in charging the jury, said,
“You should consider the case as if the charge of drunkenness
had been made against yourselves, your brother or your friend.”

Held, that this was calculated to mislead the jury and was also a
reason for granting a mew trial.

If objection to one or more portions of the judge’s charge is not pre-
sented until after the jury have rendered their verdiet, the
losing party cannot demand a new trial as of right, but in such
case an appellate eourt, to prevent a miscarriage of justice, may

" order a new trial as a matter of discretion.

*PRESENT :—Girouard, Davies, Idington, Duff and Anglin JJ.
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APPEAL from the judgment of the Court of King’s
Bench, appeal side, affirming the judgment of the
Superior Court, District of Quebec, which, pursuant
to the verdict of the jury, ordered judgment to be en-
tered in favour of the plaintiff for $8'OO damages with
costs.

The circumstances of the case are stated in the
judgments now reported.

Alex. Taschereau K.C. and Cannon, for the appel-
lant.

C. E. Dorion K.C. and Alleyn Taschereau, for the
respondent.

GIBOUARD J.—The appeal is allowed with costs in
this court and in the Court of King’s Bench, and a
new trial is ordered, the costs of the former trial to
follow the event. I concur for the reasons stated by
Mr. Justice Davies.

Davies J.—This was an appeal from the judgment
of the Court of King’s Bench for Quebec (Cross J.
dissenting) affirming the judgment of the Superior
Court which on the findings of a jury in an action for
libel directed judgment to be entered against defend
ant (appellant) for $800 damages and costs.

Many interesting questions were discussed at bar
arising out of the facts, but in the view I take of the
cage, that a new trial should be granted, it is alike
unnecessary and undesirable to refer to any question
not bearing directly upon the granting of a new trial.

Amongst other libels charged against defendant
was one of having published in his newspaper a state-
ment that respondent Huard was a perjurer. The
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charge arose out of an affidavit made by Huard, in
order to qualify himself as an alderman of Quebec,

that he possessed in the City of Quebec for his own use immovables
worth $2,000 at least above his debts and that he had not acquired
the said properties through fraud or collusion.

On the trial the appellant (defendant) had called
into the witness-box a notary with whom he alleged
the deed or conveyance to Huard, under which he pre-
tended to qualify, had been deposited together with
a certain counter letter executed by Huard to the
vendor of the property limiting and qualifying his
title and interest in the property conveyed and shew-
ing as contended by appellant that Huard had really
no beneficial interest in it, and that it was held by him
collusively. _

The notary produced the deed when called upon
to do so, but declined to produce the counter letter
on the ground that it was a confidential document de-
posited with him in his official capacity as notary, and
that it was his privilege to decline to produce it.

The trial judge sustained his contention and held
that the notary was justified in declining to produce
the counter letter.

Subsequently when Huard was examined he said
he had no objection to its production, but that he had
not then the document to produce.

The result of the judge’s ruling in favour of the
notary’s claim of privilege and Huard’s statement that
while he had no objection to produce it he had not the
document in his possession or control was that the
document was practically rejected as evidence and
was not in evidence before the court or jury.

‘We are of the opinion that in ruling as he did the
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learned judge erred and that the notary was bound
when called upon under his subpeena to have produced
the counter letter.

It was argued that the fact of the existence of this
counter letter and also its substance was in évidence,
and that the jury knew practically all that its produc-
tion would prove.

I cannot accede for a moment to this argument.
The jury did not and could not know, nor did nor could
the trial judge know just what limitations this counter
letter placed upon the deed to Huard, nor whether it
afforded evidence that he did not hold the property
for his own use, but did hold it collusively. What
effect their production might have had upon the jury
we are quite unable to say. Libel actions are pecu-
liarly within their province to decide, and it is quite
impossible for us to say that the practical rejection
of such evidence did not substantially prejudice the
defendant. On this ground therefore there should
be a new trial.

While the judge’s charge to the jury was not ob-
jected to as a whole, objection was taken to a particu-
lar part of it in which the judge told the jury that

they should consider the case as if the charge of drunkenness had
been made against themselves, their brother or their friend.

I cannot but think that this was an entirely wrong
and false doctrine to lay down as to the proper func-
tions of a jury. It was calculated to mislead their
minds as to the manner and extent to which they

should assess the damages or make their findings.
It is possible that if the learned judge’s attention

had been called to this language and its full meaning
at the time, and objection taken to it he would have
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corrected the apparently misleading direction before
the jury had retired or if they had already retired,
before they had agreed upon their verdict, but no such
objection was taken at the time.

This only goes to shew the imperative necessity of
Courts of Appeal insisting, when asked to grant new
trials as a matter of right, that only objections to par-
ticular statements made by the judge in his charge to
the jury will be considered or given effect to when. it is
shewn that objection has been taken to them at a time
when their misleading character can be corrected be-

_fore the jury.

The appeal should be allowed and a new trial
granted with costs in this court and in court of appeal,
costs of trial court to abide the event.

InpiNgTON J.—This is an action for libel in which
appellant complains of misdirection of the learned
trial judge in rejecting evidence and charging the
jury.

1 think the learned judge rightly rejected publica-
tions alleged to have provoked, and thereby mitigated,
the damages claimed, because the evidence had failed
to establish respondent’s responsibility therefor.

Until such responsibility is shewn it is idle to claim
pity or excuse for such a defendant as the appellant
was.

Such a defence is not, as some seem to have treated
it, an answer to the action. It only goes to mitigate
damages, and he claiming the damages must be shewn
to have provoked or inspired something which the jury
might properly consider in assessing damages.

The rejection of the evidence of the conire-letire
ig now conceded to have been erroneous, but it is
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maintained that no substantial prejudice has been
thereby occasioned. I

The errors of the learned trial judge’s charge are
sought to be excused on the same ground.

Whatever might have been said in that regard as to
the part of the charge directing the jury to look upon
the accusations in question as if made against them-
selves, their brother or their friend (grave error as
with great respect I submit it was) if it had been, as
likely, a slip of the tongue, and standing alone in a
charge otherwise unimpeachable, it cannot be entirely
overlooked when we find it accompanied by a further
charge upon one of the leading features of the case
which must be held quite erroneous.

The respondent had been elected and to qualify
himself as a property holder swore to a qualification
which in law he was not entitled to rest upon for any
such purpose.

He had a friend convey some property to him for
the express purpose of qualifying him and gave the
friend a contre-lettre whereby he and not the respond-
ent was to get the fruits of the property and become
entitled to a return of the property itself.

That was a thing the respondent did not venture to
repeat or to rest upon when he was re-elected.

It may have been he had not, in so swearing, com-
mitted perjury. However, that was a question for the
jury, but required from the judge the legal definition
thereof, and full explanation.

But beyond and above all that the jury should have
been told the respondent was not in law justified in
taking such an oath for such a purpose.

The parties were entitled to have it explained to
the jury fully, why on the one hand it might not be
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considered perjury in law, or on the other might have
been so held. And when properly so directed the issue
should have been left to the jury to draw their own
conclusion from the facts.

Then, if giving him the benefit of any doubt, they
should find the charge not proven perhaps (and cer-
tainly so if the surrounding facts so warranted it) they
should have been further directed to consider whether
or not the publication imported, not perjury, but
merely false swearing, and that as written it would be
so understood by the readers thereof. In the event of
such a finding being possible, they should have been
told to try the issue so raised.

Even if this secondary meaning was not open to
the jury on the surrounding facts—as to which I say
nothing but merely suggest it as a possibility—the
true position of the respondent claiming damages in
respect of such a charge made in relation to his
reprehensible conduct in taking office by means of an
unjustifiable oath should have been left to the jury to
deal with as they saw fit.

They might have concluded on that score that
under the circumstances he was not entitled to more
than nominal damages, or alternatively might, moved
by the presence, in evidence, of envenomed hate, and
determined to teach journalists to use properly mea-
sured words in describing an enemy, have palliated his
offence against society.

They were there to appreciate in this regard the
true value of the reputation of the respondent.

It is impossible to say how much a correct appreci-
ation of the law and excluded fact might have influ-
enced them or how much that want of appreciation
thereof may have substétntially prejudiced the result,
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but I am driven to conclude that an accumulation of
such grave errors must have produced some substan-
tial injustice.

Durr J. agreed with Davies J.

ANGLIN J.—The appeal in this case should in my
opinion be allowed and a new trial ordered.

For what was, if untrue, a very gross libel upon
the plaintiff charging perjury and drunkenness under
most aggravating circumstances a jury condemned the
defendant in $800 damages.

The defendant complains of the refusal of the
learned trial judge to compel the production in evi-
dence of a document which bore materially upon his
plea of justification in regard to the charge of perjury.
The alleged perjury consisted in taking a false oath
of qualification as municipal councillor. The plain-
tiff had obtained a deed of a property from a friend to
enable him to take the oath of qualification. He had
given (probably concurrently) a conire-lettre to his
friend, who retained possession of the property and
collected the rents. The learned judge declined to
compel the production of the latter document which
was in the hands of a notary who was called as a wit-
ness. A claim of privilege asserted by the notary was
upheld. Evidence was given of what were alleged
to be the contents of the contre-letire. This evi-
dence, in my opinion, was inadmissible. The ruling
that the contre-lettre itself was privileged from pro-
duction was, I think, erroneous and in its absence it
may well be that the defendant’s plea of justification
upon the charge of perjury was not fairly or fully pre-
sented to the jury. The case haviﬁg gone to the jury
upon both charges and damages having been awarded
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in a lump sum it is impossible to sever them. Neither
can we say that their amount would have been the
same if the contre-lettre itself had been before the jury.

The defendant also complains of serious misdirec-
tion by the learned trial judge. As to this, however,
he is in the difficulty that no objection to the charge
was taken at the trial, although formal objections in
writing were filed on the morning following the ver-
dict. As I read former article 473 C.P.Q., although the
judge was only required to reduce to writing the por-
tion of his charge to which objection had been taken
(making mention of the objection) as soon as con-
veniently possible, it was intended that he should have
the opportunity of doing so immediately (sur-le-
champ). Moreover, this article was found under the
caption “proceedings before the jury.” I therefore
think it clear that under it the party objecting was
required to state his objections to the trial judge be-
fore verdict. Apart from the provisions of this article
the manifest impropriety and inconvenience of any
other course would seem to render this imperative.
Although it repeals article 473, the Quebec statute, 8
Edw. VII. ch. 77, sec. 2, does not, in my opinion, alter
the practice in regard to the necessity for taking objec-
tions to the charge before verdict. It follows that the
appellant cannot, on the ground of misdirection, claim
a new trial as of right.

But the court may, nevertheless, where the mis-
direction has been serious and is likely to have re-
sulted in a miscarriage of justice, as a matter of dis-
cretion grant a new trial. The court of appeal upon
technical grounds held that the charge of the learned
judge was not before it. We are not therefore em-
barrassed by any exercise of discretion by that tri-
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bunal. The charge having been procured and placed
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provided for by the statute of 1908.

The principal misdirection to which our attention
has been called consists in two statements, (@) that as
a matter of law the plaintiff, Huard, was legally quali-
fied; and (b), that, in dealing with the direct charge

of drunkenness and the insinuation that the defendant -

had visited improper places, the jury should treat the
case ag if these charges had been made against one of
themselves, a brother, or a friend.

In effect, at all events in the circumstances of this
case, the former statement amounted to a withdrawal
from the jury of the defendant’s plea of justification
in answer to the charge of perjury. In my opinion it
was quite erroneous and it is not possible to say that
it did not result in a miscarriage of justice.

The other passage objected to is entirely out of har-
mony with the ideas which have always obtained as to
the manner in which a jury should deal with cases
presented for their consideration. .

The charge read as a whole does not qualify or
modify the effect of either of these objectionable state-
ments.

I think, therefore, that this court should, upon these
grounds, in the exercise of its discretion, as well as
because of the erroneous ruling in regard to the pro-
duction of the contre-lettre, direct a new trial.

Appeal allowed with costs.

Solicitors for the appellant: Taschereau, Roy, Cannon
& Parent.
Solicitors for the respondent: Lavergne & Taschereau.
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1909 RICHARD B. ANGUS, THOMAS G.
*00t. 12. SHAUGNESSY anp THE COLUM-

Dee.18.  BIA AND WESTERN RATLWAY [ APPPLLANTS
COMPANY (PLAINTIFFS)....... ..
AND

F. AUGUST HEINZE (DEFENDANT) . ..RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Agreement for sale of lands—Construction of contract—Right of
action—~Partilion—A dministration by co-owners—Trust—Interim
account—Partial discharge of trustees.

A. and 8., being holders of the entire capital stock of the C. and W.
Rway. Co., agreed that they would cause a moiety of the com-
pany’s lands to be vested in H. by a valid instrument to be
executed by the company at the request of H. and in such form
as he might require. During some years the lands were adminis-
tered by A. and S., but H. never requested nor received any con-
veyance of his moiety, and the title to the lands, in so far as
they had not been disposed of, remained in the company. In
an action by the plaintiffs against H. for partition of the lands
and to have an order for an interim account by and partial dis-
charge of A. and S. as trustees:

Held, that as, at the time of action, the title to the lands was still
vested in the railway company which was not a party to the
agreement, the order for partition could not be granted, and
that, independently of partition or other final determination of
their trust, the plaintiffs were not entitled to the relief of an
interim accounting and partial discharge as trustees.

Judgment appealed from (14 B.C. Rep. 157) affirmed.

¥

APPEAL from the judgment of the Supreme Court of
British Columbia(1), reversing the judgment of Cle-

#*PrEsSENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington and Anglin JJ.

(1) 14 B.C. Rep. 157.
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ment J., at the trial, and dismissing the plaintiffs’
action with costs,,

The circumstances of the case are stated in the
head-note and the judgment of Mr. Justice Anglin now
reported. :

Armour K.C., for the appellants,
Lafleur K.C., for the respondent.

Tar CHIEF JUSTICE—I would dismiss this appeal
with costs.

GIROUARD, DAvIES and IDINGTON JJ. agreed in the
reasons stated by Anglin J.

ANGLIN J.—On the short ground that the parties
to the agreement on the 11th Feb., 1898, between whom
partition is sought, have neither a legal nor an equit-
able interest in the lands in question, but are merely
interested in the performance of certain mutual coven-
ants in respect to such lands, the entire title to which,
equitable as well as legal, is outstanding in the Colum-
bia and Western Railway Company, which is not a
party to the agreement, I am of opinion that the
plaintiffs are not entitled to succeed in their claim for
partition.

They also claim, apparently as incidental relief,
an account in respect of such of these lands as have
been taken for the right-of-way of the railway, and of
such as have been sold and disposed of. At bar coun-
sel for the plaintiffs pressed that, if denied a decree
for partition, the relief of an interim accounting
should nevertheless be given the plaintiffs, in order
that they may obtain a pro tanio discharge as trustees
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in respect of the lands so taken and the proceeds in
their hands of the lands so disposed of. A very large
proportion of the lands covered by the agreement
remains vested in the railway company.

In the judgments in the provincial appellate court
no allusion is made to this claim for an accounting.
It was apparently treated as purely incidental to the
claim for partition. No authority has been cited by
counsel for the appellants either in his factum or at
bar in support of the view that, independently of parti-
tion or other final determination of any trust which
may subsist as to the lands in question or their pro-
ceeds, the plaintiffs are, as trustees, entitled to the
relief of an interim accounting and to a partial dis-
charge. 1 have been unable to find any case in which
trustees have been granted such relief. It may be that,
in a proper case, trustees would be entitled to some
such relief in the form of a declaratory order or judg-
ment. This they have not asked; and I should much
doubt that to accord it in the circumstances of the
present case would be a sound exercise of the discre-
tion conferred on the court to pronounce declaratory
judgments,

In the Province of Ontario by virtue of special
legislation (63 Vict. ch. 17, see. 18), which has no
counterpart in British Columbia, “a trustee appointed
by a deed, will, or other instrument in writing,” would
appear to be entitled to the relief of an interim ac-
counting by proceedings in the Surrogate Court. In
the absence of such legislation in British Columbia,
my view is that trustees have not the right to obtain
such relief. ,

For these reasons I would dismiss this appeal with
costs. *
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Appeal dismissed with costs.

Solicitors for the appellants: Davis, Marshall & Mac-

neill.

Solicitors for the respondent: Bowser, Reid & Wall-

bridge.
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AINSLIE MINING AND RAILWAY
COMPANY (DEFENDANTS) . ........ }APP BLLANTS;
AND
MURDOCK McDOUGALL (PLAINTIFF ) . RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Negligence—Employer and employee—Duty of employer—Proper sys-
tem—Common employment.

An employer is under an obligation to provide safe and proper
places in which his employees can do their work and $annot re-
lieve himself of such obligation by delegating the duty to another.

It follows that if an employee is injured through failure of his em-
ployer to fulfil such obligation the latter cannot in an action
against him for damages, invoke the doctrine of common em-
ployment.

APPEAL from the judgment of the Supreme Court
of Nova Scotia maintaining by an equal division of
opinion, the verdict for the plaintiff at the trial.

The appellants own and operate a barytes mine in
the County of Inverness, N.8., and Duncan R. Mec-
Dougall, son of the respondent, was, with other work-
men, employed to deepen the cut along the vein which
was already some thirty feet below the surface. The
cut was not perpendicular, but ran to the surface at
an angle of about 30 degrees. To protect the workmen
from stones and earth falling on them there.-was a ‘
scaffolding about half way down made of timbers
placed across at intervals and covered with small poles
lying close together, and these again covered with
earth. A mass of rock having broken away near the
surface it crashed through the secaffolding and fell

#PrESENT: —Girouard, Davis, Idington, Duff and Anglin JJ.

-
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to the bottom whereby the said Duncan.R. McDougall =~ 1909

was killed. In an action by his father for damages AINsLiE
MINING AND

on behalf of himself and his wife a verdict for the Rx.Co:

plaintiff for $1,000 was set aside by the Supreme yoporears.

Court of Nova Scotia and a new.trial ordered (1). An ——

appeal from this decision to the Supreme Court of

Canada was quashed for want of jurisdiction(2). On

the second trial the jury found the company guilty of

negligence in not having the overhanging wall pro-

tected and a safe place for the workmen to do their

work and assessed the damages at $1,200. A verdict

for the plaintiff for this amount was sustained by the

full court being equally divided in opinion.

Newcombe K.C. for the appellants. The company
had employed proper and competent persons to over-
see the work in the mine and look after the safety of
the workmen. That was a performance of their full
duty to the men. Paterson v. Wallace & Co.(8) ; Mec-
Donald on Master and Servant (2 ed.), p. 298; Beven
on Negligence (3 ed.), p. 612.

The manager was the only one guilty of negligence
if any one was and he was a fellow servant of the de-
ceased. Hall v. Johnson(4).

Daniel McNeil K.C. for the respondent. The com-
pany were themselves negligent in not providing a
safe and proper place for the men to work in so that
the doetrine of common employment cannot be in-
voked. Gramt v. Acadia Coal Co.(5) ; Smith v. Baker
& Sons(6).

(1) 42 N.S. Rep. 226. . (4) 3 H. & C. 589.
(2) 40 Can. S.C.R. 270. (5) 32 Can. S.CR. 427.
(3) 1 Maeq. 748. (6) [18917 A.C. 325.



422 SUPREME COURT OF CANADA. [VOL. XLIL

1909 The findings of the jury were warranted by the evi-

——
Amsue  dence and will not be disturbed on appeal. McKelvey

MINING AND

Ry.Co. V. Le Roi Mining Co.(1).
MCD(;UI.IGALL.
— GIROUARD J.—I concur in the opinion of Mr. Jus-
tice Davies.

Davies J.—This was an action under the “Fatal
Injuries Act” of Nova Scotia, brought by the plaintiff
on behalf of himself and his wife to recover damages
for the death of their son, a young man who was killed
in the defendants’ mine while WOI'klIlg as one of the
defendants’ employees.

The jury awarded as damages $1,200 and divided
it, giving to father and mother $600 each.

The death of the employee was caused by a stone
or rock of several tons’ weight falling out of the hang-
ing wall of the mine upon the deceased workman, just
after work had been resumed in the mine after it had
remained unworked for some 18 months,.

The jury found that the negligence of the defend-
ants, which caused the death of their workman, con-
sisted in
not having the overhanging wall cased and protected from falling;

timbering overhead in trench not sufficiently strong to hold a fall of
stone liable to fall from overhanging wall;

that

the working place was not safe (and that) if the walls had been
properly examined the stone which fell would have been noticed as
dangerous; ’

and lastly,

that the unsafe condition of the working was discoverable by a rea-
sonably careful inspection.

(1) 32 Can. S.C.R. 664.
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I agree with the opinion of Chief Justice Town- 1909
shend and Meagher J., that on these findings plamtlﬂ? A
was entitled to Judgment MIQ;N&?ND

Mr. Newcombe on this appeal invoked the doctrine
of common employment as a complete answer by the Davion .
defendant company ; he contended that the mine which i
had laid unworked for some eighteen months had been
properly examined before work had been resumed by
the superintendent of the mine, Kenty, and the man-
aging director, that the inspection was careful and
complete, but that whether it was negligent or not the
company having employed competent men were not
liable and the evidence did not justify the findings.

As to the findings of the jury, I have no difficulty
whatever in holding that the evidence was sufficient to
suStain them,

The inclination of the hanging wall, as stated by
Mr. Harrison, the managing director, was about 30
degrees. The workmen were working immediately
below this overhanging wall blasting rock, and when
the blasting operations were begun and no doubt
caused by them, the huge stones fell out of the top part
of this wall, crushing through an artificial roof or
covering built across the mine or excavation and killed
the unfortunate miner, McDougall. The inspection
made as described by the superintendent, Kenty, was
superficial and fully justified the jury’s finding that it
was not a reasonably careful one. Kenty says

P.
McDOUGALL.

the wall was cracked along in places, ordinary cracks as you would
see in any cut, I couldn’t see anything to say it was dangerous. It
was grassed over to the edge of the cuts; it was impossible to see
without cutting away the surface.

No cutting or prying into the surface was done and
no testing of the eracks. Mr. Harrison, the managing-

director, who accompanied Kenty, gave similar evi-
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dence of the examination which, while it may have
satisfied them, wasnot such an examination as the cir-
cumstances called for.

I am not able to accept Mr. Newcombe’s conten-
tion with respect to the duty owing to the servant by
the master in respect of the dangerous condition of the
mine when the mine was re-opened and the workmen
were put to work on blasting. I have seen no reason
to change the opinions I have expressed on this sub-
ject in Grant v. Acadia Coal Co.(1) ; McKelvey v. Le
Roi Mining Co.(2), and Canadae Woollen Mills v.
Traplin(3). In substance they are that while the
master is not necessarily liable for the negligence of
the superintendent of his works, he is bound to see
that these works are suitable for the operations he
carries on at them; and he cannot by leaving their
supervision to his superintendent, escape liability, for
the duty is one of which he cannot divest himself.

In other words, I hold that the right of the master,
whether incorporated or not, to invoke the doctrine
of common employment as a release from negligence
for which he otherwise would be liable cannot be ex-
tended to cases arising out of neglect of the masters’
primary duty of providing, in the first instance at
least, fit and proper places for the workmen to work
in, and a fit and proper system and suitable materials
under and with which to work. Such a duty cannot
be got rid of by delegating it to others.

The case of Bartonshill Coal Co. v. Reid (4) was
cited in support of the gemneral proposition that a
master employing competent servants and supplying
proper materials to enable them to carry on the work,

(1) 32 Can. S.C.R. 427. (3) 35 Can. S.C.R. 424.
(2) 32 Can. S.C.R. 664. (4) 3 Maeq. 266.
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was not liable for injuries caused by the negligence E’ﬁ’
of one of his servants to another while they were en- AINSLIE
. . . MiINING AND

gaged in their common work. Ry. Co.

But in giving his careful and elaborate opinion in MGD:I}GM,
that case, an opinion which Lord Chancellor Chelms-
ford said, in the next following case of the same
volume, Bartonshill Coal Oo. v. McGuire(1), had his
entire concurrence, Lord Cranworth was at pains to
point out the broad distinction between the exemption
of the master from liability arising out of the care-
lessness or negligence of one fellow servant causing
injury to another, and the liability of the master for
injuries to his servant arising out of his failure to dis-
charge the duty the law throws upon him of providing
a fit and proper place in which his workmen are en-
gaged at work. Whether he has or has not discharged
his duty in this regard, will be in all cases a question
of fact.. Mere proof that he had employed competent
persons to do his work is not enough.

Lord Cranworth points out that the two previous
decisions of the House of Lords, Paterson v. Wallace
& Co.(2), and Brydon v. Stewart (3).

Davies J.

turned not on the question whether the employers were responsible
for injuries occasioned by the carelessmess of a fellow workman, but
on a principle established by many preceding cases, namely, that
when a master employs his servant in a work of danger he is bound
to exercise due care in order to have his tackle and machinery in a
safe and proper condition so as to protect the servant against un-
necessary risks.

The question in the former case of Paterson V.
Wallace & Co.(2) he said :

was not as to an injury occasioned by the unskilfulness of a fellow
workman, but an injury occasioned by the fall of part of the roof;

(1) 3 Maeq. 300, at p. 303. (2) 1 Macq. 748.
(3). 2 Macq. 30.
30
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and in the other case of Brydon v. Stewart(1l), the
jury had found that

the death arose from the pit not being in a safe and sufficient
state;

and Lord Cranworth said, p. 288:

Your Lordships came to the conclusion that the men had a right
to leave their work if they thought fit and that their employers
were bound to take all reasonable measures for the purpose of having
the shaft in a proper condition so that the men might be brought
up safely,
and so a verdict was directed to be entered for the
pursuer. '

Defective places in which to work, defective
machinery with which to work, and defective systems
of carrying on work, are none of them, I hold, within
the exceptidp grafted upon the rule holding an em-
ployer liable for the negligence of the men in his
employ. That exception as defined by Lord Cairns in
his celebrated dictum in Wilson v. Merry(2), does
not cover the duties owing by the employer to the
employed in these respects, but does cover all risks
which the workmen assume when they enter into their
master’s employment against the wrongful acts or
negligences of their fellow servants.

As Lord Herschell says at p. 362 of Smith v.
Baker & Sons(3) :

Tt is quite clear that the contract between employer and employed
involves on the part of the former the duty of taking reasonable care
to provide proper appliances and to maintain them in a proper con-
dition and so to carry on his operations as not to subject those em-
ployed by him to unnecessary risk. Whatever the dangers of the
employment which the employed undertakes, amongst them is cer-
tainly not to be numbered the risk of the employer’s negligence and
the creation or enhancement of danger thereby engendered.

‘Mr. Newcombe relied upon the case of Hall v.
Johnson(4) as supporting his proposition that an

(1) 2 Macq. 30. (8) [1891] A.C. 325.
(2) LR. 1 H.L.Sc. 326. (4) 8 H. & C. 589.
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underlooker, whose- duty it was to examine the roof i909
and prop it up if dangerous, is a fellow labourer with f;ll‘;f:fm
a workman in the mine and the latter cannot maintain RY Co.
an action against the owner of the mine for injury MC])OUGALL_
occasioned by the neglect of the underlooker to prop p ==
up theroof, if the owner has not personally interfered
or had any knowledge of the dangerous state of the
mine.

" It cannot, I think, be questioned, that an “under-
looker,” with such duties as those mentioned, would
be held to be a fellow workman with the ordinary
workmen in the mine. In that case it appeared that
the mine had been worked in the ordinary course for
the previous six years, and the Court of Exchequer
Chamber held that under these circumstances, the
workmen

undertook to run all the ordinary risks of the service including neg-
ligence on the part of a fellow servant, ]

and that the case before them was within that under-
taking,

That case does not involve any question as to the
primary duty of the master to provide in the first in-
stance places in and materials with which workmen
may safely work or systems under which they may
80 work, or whether with respect to cases where such
duty is not fulfilled, and an accident happens to a
workman in consequence, the master can invoke the
doctrine of common employment and escape liability
by shewing merely that a fellow workman’s negligence
was the cause of his duty being unfulfilled. My holding
is that in such cases he cannot and that he is bound
tb shew that reasonable and proper skill and diligence
were not wanting on his part or on the part of those

30,
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to whom he delegated the performance of his duty in
those regards. : )

In view of the disuse of the mine for a period of 18
months, I deem the position. on the resumption of
work, as regards the mine-owners’ duties to their em-
ployees, to be the same as if they were then for the
first time placing their men at work in the mine.
Their duty to their workmen in this sitnation was to
provide them with a reasonably safe place in which
to work. When that duty has been delegated, any neg-
ligence of an employee to whom it has been confided
must be imputed to the employer whether an indi-
vidual or a body corporate.

Under these circumstances, and holdings, without
discussing the other branch of the case as to whether
the general manager and director of the company was
or was not a fellow workman with the deceased, or was
the alter ego of the company for whose negligence
they would be liable, I think the appeal should be
dismissed with costs.

IDINGTON J.—The whole point of this case as appel-
lant’s counsel put the matter without abandoning

- other and minor things, is whether the doctrine of

common employment is applicable or not and whether
the jury should have been better directed in that re-
gard than they were. '

I do not think appellant can now complain of
non-direction after its counsel at the trial prudently
and deliberately refrained from taking objection to
the charge or submitting a proper question for adop-
tion by the learned trial judge or otherwise insisting
on the point in question being finally and definitely
brought to his attention with a view to having the
jury pass upon it.
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Moreover, on the facts that bear on the exact point {203
raised there is no dispute. “ AINSLIE
MINING AND
There is most conflicting evidence as to whether or Ry Co.
not what the jury has found to have been negligence MCD;)(}GALL,
was so. But there is no dispute that the condi- y4 ¢on g
tion of things pronounced negligent and dangerous ——
was seen and passed upon by three officers of the com-
pany of whom one was manager and director, and
another general mine superintendent, for the express
purpose of either determining or reporting to the
Board of Directors (it does not appear which), so
" that it could decide as to re-opening the mining opera-
tions which had ceased for eighteen months.
The condition of the place in and about which the
workmen had to work, the nature of that work and
the risks created thereby and to be suffered must be
taken I think as adopted by the company on their re-
opening of the mine—as a place and things all known
to it to be just what it was—and what was that? Was
it not a dangerous place wherein the men were to work
and was not the employment of a dangerous character?
No proper system was adopted to protect the com-
pany’s workmen, in life or limb, against these dangers.
No adequate protection was supplied by the company
and put at the service of those it placed in charge of
the work.
Nor was the obvious need either to case the wall or
remove the overhanging or other material liable to
fall provided for by the company.
Nor, if that might have made a difference, was
there assigned to any one (competent or not) the duty
of supplying the necessary protection.
This is not the case of a work opened by a com-
petent superintendent appointed for that purpose and
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1909°  its work continuously operated and developed by him
Arxszze within his authority both as to the creation of its
Mlgff%g_ o dangerous qualities and insufficient protection, but is

McDoreary, istinet therefrom as if something new.
Ldington J. Whatever doubt or difficulty might exist in a
——  case such as T have just stated, I fail to see how any
can exist here if we have regard to the very cases cited

by appellant without going further.

I think the appeal should be dismissed with costs.

Durr and ANGLIN JJ. concurred in the opinion of
Mr. Justice Davies.

Appeal dismissed with costs.

Solicitor for the appellants: W. H. Fulton.
Solictor for the respondent: Daniel McNeill,
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THE CITY OF MONTREAL (Dg 1909
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FENDANT) . v vvevreernennaannnnnns APPBLLANT; 0 .
*Dec. 13.
AND

THE MONTREAL LIGHT, HEAT
AND POWER COMPANY (PLAIN- | RESPONDENTS.
TIFFS) ¢ v e eieie e cnen i nannnns

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Contract—lupplying  electrical energy—Delivery—Condition—Pay-
ment at flat rate—Obligation to pay for pressure not utilized—
Sale of commodity-—Agreement for service.

A contract for the supply of electrical energy provided that the com-
pany should furnish to the city at the switch-board in its pump-
ing station, through a connection to be there made by the city
with the company’s wires, an electrical pressure equivalent o a
certain pumber of horse-power units during specified hours
daily, and the city agreed to pay for the same at a flat rate of
“$20 per horse-power per annum for the quantity of said elee-
trieal current or power actually delivered” under the contract.

Held, that by supplying the pressure on their wires up to the point of
delivery the company had fulfilled their obligation under the
contract and was entitled to payment at the flat rate per horse-
power per annum for the energy so furnished notwithstanding
that the city had not utilized it.

Per GIRoUARD and ANGLIN JJ.—The agreement was a contract for the'
sale of a commodity.

APPEALS from two judgments of the Court of
King’s Bench, appeal side, affirming the judgments
of the Superior Court, District of Montreal, which
maintained the plaintiffs’ actions with costs.

The material circumstances of the case are stated
in the judgments now reported.

*PRESENT :—Sir Charles Fitzpatrick C.J. and Girouard, Idington,
Duff and Anglin JJ.
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11(1? Atwater K.C. and W. H. Butler, for the appellant.
CITY OF R. C. 8mith K.C. and G. H. Montgomery, for the

MONTREAL

o respondents.
MONTREAL
Laoxt, HEAT  Tgp CHIEF JUSTICE agreed with Idington J.
Powee Co. )
— GIROUARD J. concurred in the reasons given by
Anglin J.

IpiNgTON J.—The claim of appellant that the
words “actually delivered,” although of doubtful im-
port in respect to a supply of electric current, must
literally be observed and maintained cannot prevail
in face of the supecifications, forming part of the
contract, for a flat rate and a means therein provided
for measuring the force and forming one of the factors
on which to rest the flat rate.

The literal meaning of “actually delivered” is in-
consistent with a flat rate fixture. In light of the
scope of ‘the entire contract and surrounding circum-
stances to be looked at in such case of ambiguity I
find the latter term must be given a meaning. To
do so reduces the question to the one possible meaning
the word has. Therefore that must prevail.

It is no fault of respondents, but the misfortune
of the appellants which led to the intermittent cost of
service and a loss of time and service, reduced in the
results thereof possibly to the unexpected profit of the
respondents.

I think the appeal must be dismissed with costs.

Durr J.—The City of Montreal being about to
‘instal a new pump at its high-level pumping-station,
10 be worked by an electric motor, invited tenders of
proposals for supplying the necessary electric power.
The specifications stated that contractors were to
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supply the power required “over their own wires and  !9%9
poles”; that the “delivery point of the current” should _Crry or

I . PR MONTREAL
be inside the “station building’; that v
. . . MONTREAL
the power is required for the operation of a 400 h.p. induction motor y,ogy, Hrar
which is to run a five-million-Imperial-gallon horizontal triplex AND

power-pump; the normal operation of the pump would demand Powzg Co.

a service of 12 hours out of the 24 every day of the year; Duff J.

that the pump was -

to work against an estimated water-pressure of 120 to 126 lbs. per
square inch due to the head of water on the upper reservoir and the
load on the pump might be taken as constant within such limits;

that, whatever the characteristics of the power, the

variations in voltage from the value finally agreed upon must not
be greater than 29 plus or minus.

Under the head of “terms of payment” the speci-
fications stated

the power is to be sold on a flat rate of so much per year for horse-
powers of 12 hours per day; a horse-power under this specifica-
tion means 746 true Watts as indicated by an integrating or instan-
taneous Watt-meter of approved type.

The respondents’ tender was accepted and an agree-
ment accordingly made which provided that the speci-
fications should be read as part of it. The contro-
versy arises upon the construction of this clause of the
agreement:

(3) The present contract has been thus made in consideration of
the price or sum of twenty dollars per horse-power per annum for the
quantity of said electrical current or power actually delivered under
this contract (e horse-power means 746 true Watts), for the supply
and service of said electric current daily between the hours of ten
p.m. and ten a.m. throughout the year; and for each and every hour
outside and in addition to said specified time in consideration of
the sum of two dollars per hour or fraction of an hour. It being
understood that said two dollars per hour for extra time is based on
the supply and consumption of four hundred horse-power, and should
the supply be less or more than that amount the said price for extra
time shall be decreased or inecreased accordingly.

Payments of said price shall be made monthly on the warrant of
the Water Committee on the fifteenth day of each month, and on
accounts rendered by said ecompany monthly.
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13?_‘? And it arises in this way. The appellants having been
Crryor  compelled by an injunction to discontinue the use of
MONTREAL

». their pump ‘put forward the contention that, under

Moz .
Lie?; Rf‘;‘;il, this clause, they are bound only to pay at the rate

AND

Powns Co. SPecified according to the quantity of current actually

Duft J.
—— clause (in specifying a rate of $20 per annum for

12 hours per -day for “each horse-power actually de-
livered”) means, according to this contention, that
the appellant should pay at this rate only for the
time the current should actually be in use by them. It
is not disputed, as I understand Mr. Atwater, that the
quantity of power necessary to work the pump against
the load mentioned in the specification would (as the
parties understood), with negligible variations, be a
constant quantity and that the parties had in contem-
plation the ascertainment of that quantity once for
all in the manner in which it was, in fact, afterwards
ascertained ; nor is it disputed that the respondents
were, under the contfact, bound—and only bound—to
maintain in their wire terminating at the “delivery
point,” so-called, during the normal hours of opera-
tion a constant pressure sufficient to enable the appel-
lant, by closing the circuit at that point, to direct an
electric current through the motor of sufficient energy
to furnish that quantity of power. The sole question
is: This service having once been initiated, and the
actual strength of the current required having been
ascertained—Was the appellant bound, under the
terms of the contract, to pay, as for the whole period
during which the respondents should maintain the
service or only for the time during which the appel-
lant should actually avail itself of it for working the
pump?

converted into mechanical power by their motor. The
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The provisions of the specifications seem to shew 1909

—read by themselves, quite obviously and conclu- M%;TTYR‘;L
sively, I think—that the appellant was to pay for the o.
service furnished by the respondents at a rate to be L%?:R Hrat
ascertained once for all, and not according to the p 7.
measure of the use made of that service. The “de- Duft J.
livery point” is there stated to be, not the appellant’s —-
motor, but a point within the station at which the
appellant was to link up their motor with the respond-
ents’ wires. The rate of payment for each unit (one
horse-power), is stated to be a “flat rate per annum?”
a phrase which, unless it is to be rejected as mean-
ingless altogether, expresses the intention that the
rate of payment for each unit (assuming anything to
be payable at all), is to be a fixed rate for the whole
year and not a rate varying with the time during
which the current should actually be put to use by the
appellant.

The appellant rests its case on the words “actually
delivered” in the clause quoted. These words do not,
once the circumstances are understood, appear to pre-
sent much difficulty. The clause in question, it is to
be observed, is not concerned with the obligation of
the respondents under the contract, but solely with
the rate at which the appellant was to pay. The rate
of payment for each unit having been specified as a
fixed annual rate, and-the element of .time having
been thus eliminated, there only remained the deter-
mination of the number of units to be paid for.

That must, of course, depend upon the number of
units actually absorbed in working the pump; and, as
this would be a constant quantity to be ascertained
once for all, the stipulation that the appellant should
pay according to the number of units actually ab-
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sorbed would, in effect, be the same as a provision that
it should pay for the number actually required. The
phrase “actually delivered” means, I think, nothing

LicuT, Hear IMOTe than this. In this view of the words, the clause
Powes Co. larmonizes with the provisions of the specification,

Duff J.

while, in the view advanced by the appellant, the
stipulation that the rate of payment for each unit of
power is to be a “flat rate” seems to be eliminated.

I agree with the court below that, in fact, the
service was really initiated at the time contended for
by the respondents.

ANGLIN J.—By the contraect before us the plaintiffs
agreed to supply to the defendant electrical current
or power

to drive and operate a 400 h.p. induction motor to be used to drive
a five-million-gallon horizontal triplex power-pump.

In the specifications, which are incorporated with
the contract, it is provided that the power shall

be sold on a flat rate of so much per year, per horse-power, of twelve
hours a day.

The contract itself contains a provision that it is

made in consideration of the price or s