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pertinence de ce document. La simple remise de ce livret 	1959 

ne fait pas la preuve de son contenu et ne saurait affecter la 	tl. P e 
 al. 

r 
et al. 

question ici considérée. 	 V. 
POIRIER 

, Je crois que c'est avec raison qu'on a jugé que les 	et al. 

demandeurs n'avaient pas justifié leur droit d'intenter au Fauteux J. 
défendeur la présente action et cette conclusion me dispense 
de considérer les autres raisons motivant cette décision. 

Il se peut qu'en raison de cette disposition de l'appel, le 
défendeur échappe aux conséquences civiles de ses actes. 
On peut regretter ce résultat. Mais les associations ou 
unions ouvrières qui refusent de prendre avantage de 
la législation spéciale leur permettant d'obtenir, comme 
groupe, une existence juridique et de faire valoir, comme 
tel, leurs droits en justice, doivent accepter les conséquences 
de leur attitude. En toute déférence, le fait que les 
demandeurs-appelants soient tous et les seuls membres 
formant le Montreal Joint Board et qu'ils puissent être con-
sidérés et tenus comme s'ils étaient une seule personne en 
pleine capacité d'ester en justice est, je crois, étranger à la 
question ci-haut considérée; car ce fait n'autorise pas les 
demandeurs-appelants à ester en justice pour faire valoir 
le droit d'autrui en réclamant, en qualité de mandataires, 
la compensation qui est due à leurs mandants. 

Je renverrais l'appel mais sans frais. 

CARTWRIGHT J.:—While sharing the regret indicated in 
the reasons of my brother Fauteux, I fend myself compelled 
to concur in the disposition of the appeal proposed by him. 

Appeal dismissed without costs. 

Attorney for the plaintiffs, appellants: J. J. Spector, 
Montreal. 

Attorneys for the defendant, respondent: Beaulieu c& 
Cimon, Montreal. 

Attorney for the mises-en-cause: B. Schecter, Montreal. 

71116-8-5 
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1959 ROBERT B. CURRAN 	 APPELLANT; 

May 14,15 	 AND 
*Nov. 2 

THE MINISTER OF NATIONAL 

REVENUE 	  
RESPONDENT. 

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA 

Taxation—Income—Lump sum paid under agreement to resign from 
position and accept new employment—Loss of pension rights and 
opportunity for promotion—Whether sum income or capital—The 
Income Tax Act, 1948(Can.), c. 52, ss. 2(1), 3, 5, 24A. 

In 1951, under an agreement between the appellant and B, a substantial 
shareholder of Federated Petroleums which held a large number of 
shares of Home Oil Company, the appellant, who had been employed 
by Imperial Oil for many years, was paid by B $250,000 to resign his 
position and accept employment with Federated Petroleums. Under 
a separate agreement, signed on the same day, Federated Pe-zoleums 
undertook to employ the appellant as its general manager, subject 
to the condition that he should serve as manager of any other com-
pany or companies in which Federated Petroleums had a financial 
interest. The appellant, after resigning from Imperial Oil, became 
president and managing director of Home Oil at the same salary that 
he was drawing before but with no superannuation benefits. The 
Minister assessed the $250,000 as income. The assessment was upheld 
by the Income Tax Appeal Board and by the Exchequer Court. 

Held (Taschereau J. dissenting) : The payment of $250,000 received by 
the appellant was income within s. 3 of the Income Tax Act. In view 
of Cameron v. Prendergast, [1940] A.C. 549, the House o_ Lords' 
previous decision in Hunter v. Dewhurst, 16 Tax Cas. 637, must be 
taken to have been decided on its very special facts. Tilley t. Wales, 
[1943] A.C. 386, distinguished. 

Per Kerwin C.J. and Locke and Judson JJ. The true nature of the 
payment made to the appellant was to be found in the terms of the 
two agreements and the surrounding circumstances including the fact 
that it did not come from the former employer. The payment was 
made for personal service only and that conclusion really disposed 
of the matter as it was impossible to divide the consideration. While, 
from the point of view of the respondent, no assistance could be 
obtained from a consideration of s. 24A of the Act, the submission 
on behalf of the appellant that the section established non-taxability 
in this case, could not be agreed with. 

Per Locke, Martland and Judson JJ.: Considering the two agreements 
together, the circumstances in this case made it clear that the pay-
ment constituted a payment for services to be rendered, and tierefore, 
was income. The argument based upon the proposition that the 
agreement with B was to provide compensation for loss or relinquish-
ment of a source of income, which source was of itself a capital asset, 

*PRESENT: Kerwin C.J. and Taschereau, Locke, Martland and 
Judson JJ. 
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could not be entertained. The essence of the matter was the acquisi- 	1959 
tion of services and the consideration was paid so that those services 	̀r  
would be made available. The contention, urged by the appellant, 

CURRAN 
v. 

that, since the payment was not made by Federated Petroleums or MINISTER OF 
Home Oil, it could not be regarded as income within s. 3 of the Act NATIONAL 

because so to hold would make s. 24A meaningless in its application, REVENUE 

could not be entertained. 
Per Taschereau J, dissenting: A substantial part of the payment was a 

capital receipt in this case and was not taxable as such. The payment 
was divisible, and was made partly as a consideration of the loss of 
the benefits attached to his former position, and partly for personal 
services to his new employer. The matter should be referred back to 
the Exchequer Court so that the apportionment could be made. 

APPEAL from a judgment of Dumoulin J. of the Excheq-
uer Court of Canada', affirming a decision of the Income 
Tax Appeal Board. Appeal dismissed, Taschereau J. 
dissenting. 

H. H. Stikeman, Q.C., and P. N. Thorsteinsson, for the 
appellant. 

W. R. Jackett, Q.C., F. J. Cross and G. W. Ainslie, for 
the respondent. 

The judgment of Kerwin C.J. and of Locke and Judson JJ. 
was delivered by 

THE CHIEF JUSTICE :—This is an appeal by Robert B. 
Curran against the judgment of the Exchequer Court" 
affirming the judgment of The Income Tax Appeal Board, 
which had dismissed his appeal to it from a re-assessment 
made under the provisions of the Income Tax Act of the 
appellant's income for the taxation year 1951. The re-assess-
ment thus confirmed was with reference to the sum of 
$250,000 received by the appellant in that year. 

The appellant, a geologist and highly regarded in his 
field, was employed as manager of the producing depart-
ment of Imperial Oil Limited. He had been connected with 
the latter for some years and in 1951 was earning $25,000 
a year with the expectation that his salary would be 
increased, and had he continued until the retirement age 
of sixty-five he would have been entitled to a pension equal 
to approximately one-half the average of his salary for the 
five years immediately preceding his retirement. He had 
been offered a directorship in this company late in 1950 and 

1 [19571 Ex. C.R. 377, [19571 C.T.C. 384, 5'i D.T.C. 1270. 
71116-8-5i, 
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1959 	early in 1951 but declined because he preferred to remain 
CURRAN in the position he then occupied and to live in Calgary. 

V. 
MINISTER OF The salary attached to the position of a director in Imperial 

NATIONAL Oil Limited is considerable. REVENUE 

Kerwin C.J. In the spring of 1951 Robert A. Brown Jr. approached 
the appellant with a view to inducing him to resign his 
position in Imperial Oil so that he might accept employ-
ment with Brown or one of the companies in which the 
latter was interested. Mr. Brown was a substantial share-
holder of Federated Petroleums Limited and president and 
general manager of that company. The company itself held 
a large number of shares of Home Oil Company Limited. 
Calta Assets Limited was a small holding company, the 
shares of which were wholly owned by Mr. Brown and his 
brother and sister and it was a substantial shareholder in 
both Federated and Home Oil. Mr. Brown did not hold 
any office in Home Oil, of which Major Lowery was 
president and managing director and exercised both share 
and management control. Mr. Brown had become dissatis-
fied with the management of Home Oil and desired to 
secure the appellant's services as manager of Federated 
and Home Oil with the expectation that Major Lowery 
would then relinquish the active management of Home Oil. 
The negotiations between Brown and the appellant cul-
minated in a written agreement, dated August 15, 1951, 
between Brown, called therein the grantor, and the appel-
lant, referred to therein as the grantee. As the appellant 
emphasizes the terms of that agreement, it is set out in full: 

WHEREAS the grantee is presently, at the age of 42 years, in charge 
of all Western Canadian Production for Imperial Oil Limited at a salary 
of $25,000 per year, having arrived at that position after eighteen years 
of service with the said Company or its 'affiliated companies (the said 
Company and its affiliates under the direction of the Standard Oil Com-
pany of New Jersey comprising together one of the largest groups of 
companies in the oil business with world wide production refining and 
marketing facilities). 

AND WHEREAS the grantee has acquired the right to a pension on 
retirement from Imperial Oil Limited or any of its affiliates which if his 
present salary scale remains the same until his retirement will yield to 
him the sum of $12,500 per year, and the probabilties are that if he remains 
with his present employers his salary will increase substantially over the 
years with corresponding increases in the pension payable to him. 

AND WHEREAS his pension rights will cease entirely if he volun-
tarily severs his connection with the said Company and its affiliates. 
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AND WHEREAS the grantee has been mentioned as a prospective 	1959 
member of the Board of Directors of Imperial Oil Limited which if he 	V Rn Cttarr 
were to be so appointed would mean an immediate substantial increase 	V. 
in salary and would in the ordinary course of events lead eventually to MINISTER OF 
one of the senior positions in the oil organization of which Imperial Oil NATIONAL 
Limited forms a part. 	 REVENUE 

AND WHEREAS it is not the policy of Imperial Oil Limited and its Kerwin C.J. 
affiliates to re-employ in any part of such world wide organization anyone 
who has voluntarily left the service of any of the companies in or 
affiliated therewith. 

AND WHEREAS FEDERATED PETROLEUMS LIMITED, a com-
paratively small oil company operating only in Canada and having no 
connection with Imperial Oil Limited or any of its affiliates, has recently 
intimated its willingness to offer the grantee a position as Manager at a 
salary equivalent to that which he draws from Imperial Oil Limited, 
which proposed offer the grantee has intimated that he would refuse 
solely by reason of the fact that he would be obliged to give up his 
chances of advancement with his present employers and their affiliates, 
would lose the opportunity for re-employment with them or any of 
them, thereby greatly limiting his field of possible future employment, 
and would lose all accumulated and future rights to pension. 

AND WHEREAS the grantor holds a substantial interest in Federated 
Petroleums Limited, is of the opinion that the grantee's experience, 
capabilities and connections would be valuable to that Company, and is 
very desirous of persuading the grantee to resign from his present position 
in order that he may then be free to accept an offer of employment from 
Federated Petroleums Limited. 

AND WHEREAS the grantor recognizes what the grantee is obliged 
to give up in the way of chances for advancement, pension rights, and 
opportunities for re-employment in the oil industry if he resigns from his 
present position in order to be free to accept the offered employment 
and has agreed to compensate him liberally therefor. 

NOW THEREFORE THIS INDENTURE WITNESSETH 
1. The grantor hereby agrees to pay to the grantee the sum of 

$250,000 in consideration of the loss of pension rights, chances for 
advancement, and opportunities for re-employment in the oil industry, 
consequent upon the resignation of the grantee from his present position 
with Imperial Oil Limited, the said sum to be paid forthwith upon the 
grantee informing his present employers that he is leaving their employ 
and whether or not employment has been offered to him by Federated 
Petroleums Limited or accepted by him, prior to that time. 

2. In consideration of the agreement of the grantor to pay the said 
sum, the grantee hereby agrees to resign his position with Imperial Oil 
Limited, such resignation to take effect not later than the 15th day of 
September, A.D. 1951. 

Mr. Brown paid the $250,000 to the appellant, but Calta 
Assets Limited actually furnished the funds out of its own 
assets and from money borrowed from a bank. On the 
same day, August 15, 1951, the appellant entered into an 
agreement with Federated Petroleums to act as its general 
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1959 manager at a fixed salaryof $25 000per year and he was g  
CURRAN to serve as the directors of that company might determine 

V. 
MINISTER OF from time to time as manager of any other company or 

NATIONAL companies in which Federated had a financial interest either REVENUE 
in addition to or in lieu of serving as manager of Federated; 

Kerwin C.J. 
but any salary from such other company or compan-es was 
to the extent thereof to be deemed satisfaction of the salary 
which under the terms of the agreement Federated was 
obligated to pay. The appellant was also given the option, 
within a limited time, to purchase twenty-five thousand 
shares of Home Oil Company at a given price. 

The appellant resigned his position with Imperial Oil 
Limited shortly after August 15, 1951. He was never 
employed by Brown or Federated Petroleums or Calta 
Assets but became president and managing director of 
Home Oil at a salary of $25,000 per year with no super-
annuation benefits. Due to a disagreement with Brown the 
appellant resigned his position with Home Oil at the 
expiration of about one year. 

Subsection (1) of s. 2 and s. 3 of the Income Tax Act, 
1948, c. 52, provide : 

2. (1) An income tax shall be paid as hereinafter required upon the 
taxable income for each taxation year of every person resident in Canada 
at any time in the year. 

3. The income of a taxpayer for a taxation year for the purposes 
of this Part is his income for the year from all sources inside or out-
side Canada and, without restricting the generality of the foregoing, 
includes income for the year from all 

(a) businesses, 
(b) property, and 
(c) offices and employments 

As has been pointed out in the recent judgment of this 
Court in Bannerman v. Minister of National Revenuer, 
there is no extensive description of income such as appeared 
in the Income War Tax Act. The word must recei7e its 
ordinary meaning bearing in mind the distinction between 
capital and income and the ordinary concepts and usages 
of mankind. Under the authorities it is undoubted that 
clear words are necessary in order to tax the subject and 

1 [1959] S.C.R. 562, 18 D.L.R. (2d) 492, [1959] C.T.C. 214, 59 D.T.C. 
1126. 
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1959 

minimize the tax. However, he does not succeed in the CURRAN 

attempt if the transaction falls within the fair meaning of MINISTER OF 

the words of the taxing enactment. 	 NATIONAL 
'REVENUE 

The decision of the House of Lords in Tilley v. Wales" 
Kerwin C.J.  

was relied upon by the appellant. Prior thereto their Lord- 
ships had decided Hunter v. Dewhurst2  and Cameron v. 
Prendergast3. In the latter case they regarded the Dew-
hurst case as having been decided on its very special facts 
and in any event distinguished it on the ground that the 
payment there was not a profit of the directorship but 
was a compromise of a future contingent liability, i.e., to 
pay a lump sum upon Dewhurst's eventual retirement from 
office. In Cameron v. Prendergast the continuance in office 
was the essence of the bargain which contemplated that 
Cameron would not resign for at least a reasonable time 
thereafter. The sum there involved was very large but it 
was regarded as income since remuneration is still income 
even though paid once and for all in a lump sum instead of 
by instalments over a period of years. 

When Tilley v. Wales came before the House of Lords, 
Viscount Simon, with whom Lord Atkin and Lord Russell 
of Killowen agreed, said, at p. 392, that the decision in 
Dewhurst was regarded and described as arising in very 
special circumstances, but he thought that the ratio 
decidendi was as he had described, i.e., that a certain sum 
of £10,000 was not a profit from Dewhurst's employment as 
director and did not represent salary but was a sum of 
money paid down by the company which had employed 
Dewhurst to obtain a release from a contingent liability as 
distinguished from being remuneration under the contract 
of employment. He pointed out that apart from previous 
authority he should take the view that a lump sum paid 
to commute a pension is in the nature of a capital payment, 
which is substituted for a series of recurrent and periodic 
sums which partake of the nature of income. He then 
continued: 

But can the same view be taken of an arrangement made between an 
employer and his servant under which, instead of the whole or part 
of a periodic salary, a single amount is paid and received in respect 

1[1943] A.C. 386. 

	

	 2  (1932), 16 Tax Cas. 637. 
3  [1940] A.C. 549. 

that the taxpayer is entitled to arrange his affairs so as to 
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1959 

CURRAN 
V. 

of the employment? Generally speaking, I think not. An "office or 
employment of profit"—to use the actual phrase in sch. E—necessarily 
involves service over a period of time during which the office is held 

MINISTER OF or the employment continues. The ordinary way of remunerating the 
NATIONAL holder or the person employed is to make payments to him periodically, 
REVENUE but I cannot think that such payments can escape the quality of income 

Kerwin C.J. which is necessary to attract income tax because an arrangement is made 
to reduce for the future the annual payments while paying a lump sum 
down to represent the difference. My view seems to me to be supported 
by the decision of this House in Cameron v. Prendergast. 

In the present case the substance of the matter was the 
engagement by the appellant to work for Mr. Brown or one 
of the companies in which the latter was interested and 
the agreement by the appellant with Federated Petroleums. 
It is true that in order to fulfil his obligations under the 
contracts the appellant was obliged to resign his position 
with Imperial Oil Limited and thereby gave up not only 
the annual salary, a like amount which he was to receive, 
but also his pension rights and further prospects. However, 
the payment of $250,000 was made for personal service only 
and that conclusion really disposes of the matter as it is 
impossible to divide the consideration. The mere fact that 
the first agreement of August 15, 1951, states that Brown 
agreed to pay the appellant $250,000 in consideration of 
the loss of pension rights, chances for advancement and 
opportunities for re-employment in the oil industry cannot 
change the true character of the payment. Its true nature 
must be found in the terms of the two agreements and the 
surrounding circumstances including the fact that the 
$250,000 did not come from Imperial Oil Limited. I have 
been unable to secure any assistance from the other cases 
referred to by Mr. Stikeman including Van Den Berghs Ltd. 
v. Clark', a decision of the House of Lords, and the judg-
ment of Williams J. in the High Court of Australia in 
Bennett v. Federal Commissioner of Taxation2. I should 
add that while, from the point of view of the respondent, 
I obtain no assistance from a consideration of s. 24A of the 
Act, I cannot agree with the submission on behalf of the 
appellant that it establishes non-taxability of the appellant. 

The appeal should be dismissed with costs. 

1 [1935] A.C. 431. 	 2  (1947), 8 A.T.D. 265. 
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1959 

CURRAN 
V. 

MINISTER OF 
NATIONAL 
REVENUE 
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TASCHEREAU J. (dissenting) :—All the material facts of 
this case have been fully recited by the Chief Justice and 
my brother Martland, and it is therefore unnecessary to 
deal with them once more. 

The learned trial judge has reached the conclusion that 
the sum of 3250,000 paid to the appellant in 1951, con-
stituted income within the meaning of the Act and was 
properly assessed as such. 

I cannot escape the conclusion that a substantial part 
of this amount paid to the appellant by Robert A. 
Brown Jr., was a capital receipt in the circumstances of this 
case, and not taxable as such. 

The appellant had been with the Imperial Oil Company 
since 1933, with one short interval, and in August, 1951, 
was manager of the Producing Department. He enjoyed 
a very high reputation as a geologist, and was a man of 
extensive knowledge. He earned a salary of $25,000 a year, 
and on two occasions had been invited to become a director 
of the company. If the appellant had remained in the 
employment of Imperial Oil Co. or an affiliated company, 
he would have been entitled, when reaching the retirement 
age of 65, to an annual pension of approximately $12,500, 
and as an employee of the company, many other privileges 
were available to him, such as group insurance, sick benefits, 
and a stock purchase privilege. There were also great pos-
sibilities of salary increases. 

It would indeed have been a very poor bargain for the 
appellant to enter into, without insisting upon a fair com-
pensation, as he did in his written agreement with Brown, 
for foregoing such substantial actual and eventual benefits. 
I do not think however that the total of this amount of 
$250,000, which is in my view divisible, was paid to the 
appellant as consideration of the loss of those benefits. I 
believe that a proportion was for personal services to the 
new employer. As this division has not been made by the 
trial judge, I would allow the appeal with costs, and refer 
the case back to the Exchequer Court so that it may appor-
tion the part of this sum of $250,000 which is income, and 
therefore taxable, and the other part which is of a capital 
nature. 
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NATIONAL 
REVENUE 
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The judgment of Locke, Martland and Judson JJ. was 
delivered by 

MARTLAND J.:—The facts of this case are contained in 
the judgment of the Chief Justice, including the contents 
of the agreement dated August 15, 1951, made between the 
appellant and Mr. R. A. Brown Jr. I agree with counsel 
for the respondent that this agreement must be considered 
in conjunction with the agreement of the same date, 
between the appellant and Federated Petroleums Limited 
(hereinafter referred to as "Federated"), which was executed 
immediately following the execution of the first-mentioned 
agreement. The agreement with Mr. Brown specifically 
recites that Brown, the holder of a substantial interest in 
Federated, is very desirous of persuading the appellant to 
resign from his position with Imperial Oil Limited in order 
to be free to accept an offer of employment from Federated. 
The employment contract with Federated enabled it to 
require the appellant to serve as manager of any other com-
pany or companies in which Federated had a financial 
interest. 

Mr. Brown's evidence made it quite clear that his purpose 
in approaching the appellant and paying him the con-
sideration of $250,000 was in order that the appellant would 
be available to become associated with Federated and that 
it was his wish, for the reasons which he gave, that, if pos-
sible, the appellant should become President and Managing 
Director of Home Oil Company Limited (hereinafter 
referred to as "Home"). At that time, though both Brown 
and Federated held substantial interests in Home, they did 
not have control of it and Brown was not then a director of 
Home. In due course, subsequently, the appellant did 
become president and managing director of Home and 
Brown became a director of that company. 

These circumstances make it clear that the $250,000 pay-
ment was made by Brown to the appellant and received by 
the appellant to induce him to serve as manager of 
Federated or of Home and preferably, if possible, the latter. 
This being so, it seems to me that it constituted a payment 
for services to be rendered by the appellant. 
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For the appellant it is contended that the payment repre- 	1959 

sented a capital receipt and not income. The argument is CURRAN 

based upon the proposition that the agreement made by him M INISTER of 

with Brown was to provide compensation for loss or relin- NATIONAL 
REVENUE 

quishment of a source of income, which source was of itself — 
a capital asset of the appellant. 	 Hartland J. 

In support of this submission several English decisions 
and an Australian case were cited. All of these were, how-
ever, cases in which an employer purchased from its 
employee a surrender by the latter of rights which he had 
previously held as against the employer. Thus, for example, 
in Hunter v. Dewhurst1  (a case which has been regarded in 
later decisions as arising in very special circumstances) the 
employee, for a consideration, released the employing com-
pany from a contingent liability. The payment was dis-
tinguished by the majority of the House of Lords from being 
remuneration under the contract of employment. 

Hose v. Warwick2  was a case in which the employee, for 
a consideration, turned over to the employing company his 
extensive personal connection in the insurance business, 
which he had previously been entitled to retain for himself. 

In Tilley v. Wales3, the taxpayer had been employed by 
a limited company as Managing Director at a fixed salary 
of 6,000 pounds per annum and had a right to receive a 
pension of 4,000 pounds per annum for a period of ten years 
after cessation of his employment. He entered into an 
agreement with the company to release it from its obliga-
tion to pay the pension and to reduce the salary to 2,000 
pounds per annum in consideration of 40,000 pounds paid 
to him by the company in two consecutive, annual instal-
ments of 20,000 pounds each. 

The House of Lords held that so much of the payment as 
represented consideration for a reduction in salary was 
income and subject to tax, but that the consideration 
received by the taxpayer for commutation of his pension 
rights was not income. 

Duff v. Barlow4  is a case in which the employee sur-
rendered his right to remuneration for services being 
rendered by him to a subsidiary of the employing company 

1(1932) 16 Tax Cas. 637. 	 2  (1946), 27 Tax Cas. 459. 
3  [1943] A.C. 386. 	 4  (1941), 23 Tax Cas. 633. 



860 	 SUPREME COURT OF CANADA 	[1959] 

1959 in consideration of a lump-sum payment. The;parent com-
Cux N pany had decided that it was in its interest to terminate the 

MINISTER OF agreement under which these services were being rendered 
NATIONAL and it was determined. It was held that, as there was 
REVENUE 

thereafter no obligation to perform services Ior the sub-
Martland J. sidiary, 	services could not be any y part of the con- 

sideration for which the lump sum was paid. 
In Beak v. Robsonl, the money consideration received by 

the employee was for his covenant not to comiete for five 
years within a certain radius if and when he te'rminated or 
caused to be terminated his contract of employment. 

The Australian case cited was that of Benneit v. Federal 
Commissioner of Taxation2. The payments ;in question 
there were made to an employee for the cancelilation of an 
employment agreement, which was replaced by another 
contract under which the term of employment had been 
reduced and the employee had been shorn of bis previous 
absolute control of the company. 

All of these are cases in which the money payments to 
an employee have been held not to constitute taxjable income 
because they were not made in respect of the jerforrance 
of services by the employee, but rather in order to acquire 
from him rights which he had previously held !against the 
employer.  

On the other side of the line are cases such as jCameron v. 
Prendergast3, where the House of Lords decided that a 
lump-sum payment made to a Director to induce him not 
to resign his Directorship of a limited company }vas 'a profit 
from his Directorship and, as such, was liable ;to tax. In 
that case it was held that the payment was made so that 
the taxpayer would continue to perform services;as a Direc-
tor of the company. The contention that the payment was 
made merely to persuade the taxpayer not to exercise the 
right which he had to resign from office was rejepted. 

In the present case it is clear that Mr. Brown was not 
seeking to acquire any rights which the appellants had under 
his existing employment contract with Imperial Oil Limited. 
The agreement made by Brown with the appellant and 
Brown's evidence make it clear that he was peeking to 

1(1942), 25 Tax Cas. 33. 	 2(1947), 8 A.T.D. 265. 
3[1940] A.C. 549. 
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acquire the skilled services of the appellant as a manager. 	1959 

In order that those services might be available it was neces- CURRAN 

sary that the appellant should resign from his position with AN TER OF 
Imperial Oil Limited and such resignation resulted in the NATIONAL 

REVENUE 
forgoing by him of various advantages which his employ- 
ment with Imperial Oil Limited carried and which are Martland J. 
referred to in the agreement. However, the essence of the 
matter was the acquisition of services and the consideration 
was paid so that those services would be made available. 

I, therefore, think that the payment made to the appel-
lant by Brown, under the agreement of August 15, 1951, 
was income to the appellant within the meaning of s. 3 of 
the Income Tax Act, which provides: 

3. The income of a taxpayer for a taxation year for the purposes of 
this Part is his income for the year from all sources inside or outside 
Canada and, without restricting the generality of the foregoing, includes 
income for the year from all 

(a) businesses, 
(b) property, and 
(c) offices and employments. 

Reference was made in argument to s. 24A of the Act, as 
it applied in the year in question, which section refers to 
s. 5. The relevant portions of s. 5 and s. 24A provide as 
follows : 

5. Income for a taxation year from an office or employment is the 
salary, wages and other remuneration, including gratuities, received by 
the taxpayer in the year plus .. 

24A. An amount received by one person from another, 
(a) during a period while the payee was an officer of, or in the employ-

ment of, the payer, or 
(b) on account or in lieu of payment of, or in satisfaction of, an 

obligation arising out of an agreement made by the payer with 
the payee immediately prior to, during or immediately after a 
period that the payee was an officer of, or in the employment of, 
the payer, 

shall be deemed, for the purpose of section 5, to be remuneration for the 
payee's services rendered as an officer or during the period of employment, 
unless it is established that, irrespective of when the agreement, if any, 
under which the amount was received was made or the form or legal 
effect thereof, it cannot reasonably be regarded as having been received 

(i) as consideration or partial consideration for accepting the 
office or entering into the contract of employment, 

(ii) as remuneration or partial remuneration for services as an 
officer or under the contract of employment, or 
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1959 	(iii) in consideration or partial consideration for covenant with 

CURRAN reference to what the officer or employee is, or is not, to do 
v. 	 before or after the termination of the employment. 

MINISTER OF 
NATIONAL 	Counsel for the respondent conceded that s. 24A was not REVENUE 	 p 

Martland J. applicable to the circumstances of this case. Counsel for 
the appellant, however, urged that s. 24A was enacted in 
order to broaden the scope of s. 5 so as to tax certain kinds 
of income not otherwise taxable under s. 5. He pointed out 
that s. 24A might have applied to the payment in question 
here if it had been made to the appellant by Federated or 
by Home. Since it did not apply, because the payment was 
not made by the appellant's employer, he contended that 
the payment could not be regarded as income within s. 3, 
because so to hold would make s. 24A meaningless in its 
application. 

It seems to me, however, that s. 24A was essentially a 
provision dealing with onus of proof and deemed certain 
payments as therein defined to be payments within s. 5, 
unless the recipient could establish affirmatively that a 
payment did not reasonably fall within the provisions of 
paras. (i), (ii) or (iii) of s. 24A. I do not think that it 
follows that payments which would fall within s. 24A, except 
for the fact that they were made by someone other than 
the employer, of necessity cannot be income within the 
provisions of s. 3. 

In my opinion the appeal should be dismissed with costs. 

Appeal dismissed with costs, TASCHEREAU J. dissenting. 

Solicitors, for the appellant: Chambers, Might, Saucier, 
Milvain, Peacock, Jones & Black, Calgary. 

Solicitor for the respondent: A. A. McGrory, Ottawa. 



INDEX 

ACTION 

Surety-Prepayment by surety-No gift 
intended-Rights against debtor-Whether 
accelerating remedy-Whether surety's 
character changed to mere volunteer-
Action for declaration before due date of 
debt. 

DRAGER V. ALLISON et al., 661. 

AGENCY 
Real estate sale-Undisclosed purchaser 

-Objections of vendor to purchaser after 
acceptance of offer-Refusal to pay agent's 
commission-Whether identity of purchaser 
material-Whether conflict of interest on 
part of the agent-Whether agent entitled 
to commission. 

SELKIRK V J A WILLOUGHBY & SONS 
LTD. et al., 753. 

ANIMALS 
Negligence-Cattle straying on highway 

-Pastured on road-Collision with motor 
vehicle-No by-law prohibiting straying-
Liability of owner of cattle-Trespass-
Whether law of England same as law of 
Ontario. 

FLEMING V. ATKINSON, 513. 

AUTOMOBILES 
Collision-Credibility of witnesses-In-

ferences from physical facts-Judgment 
at trial reversed on appeal-Art. 1053 of 
the Civil Code. 

ST-PIERRE V. TANGUAY, 21. 

BANKRUPTCY 
1. Garnishment-Monies paid into Court-
Rights of garnishor and trustee in bank-
ruptcy-Whether garnishor a "secured 
creditor"-The Bankruptcy Act, R.S.C. 
1952, c. 14, ss. 2(r), 41(1), 42(2), 43(2), 
86, 95(2). 

BANKRUPTCY-Concluded 
CANADIAN CREDIT MEN'S TRUST ASSOC. 

LTD. V. BEAVER TRUCKING LTD. et al., 311. 

2. Company-Liability of former share-
holder as contributory-The Bankruptcy 
Act. R.S.C. 1927, c. 11, s. 70(1), (3). 

TREMBLAY V. VERMETTE et al., 690. 

3. Trustee under proposal-Remuneration 
-Subsequent bankruptcy of debtor-New 
trustee appointed-Whether claim of former 
trustee under proposal privileged-The 
Bankruptcy Act, R.S.C. 1952, c. 14, Part 
III, ss. 34, 38, 95. 

PERRAS V BOULET et al., 838. 

CIVIL CODE 

1. 	Articles 992, 993 (Error and 
Fraud) 	  459 

See REAL PROPERTY 4. 

2. 	Article 1028 (Effect of con- 
tracts with regard to third persons) 	 206 

See LABOUR 1. 

Article 1053 (Quasi-offence) 	 21 
See AUTOMOBILES. 

Article 1053 (Quasi-offence) 	 401 
See CROWN 3. 

Article 1053 (Quasi-offence)..... 321 
See DAMAGES 2. 

Article 1053 (Quasi-offence)..... 397 
See DAMAGES 3. 

Article 1053 (Quasi-offence) 	 793 
See DAMAGES 6.  

Article 1053 (Quasi-offence)..... 428 
See MOTOR VEHICLES 2. 

Article 1054 (Quasi-offence)..... 785 
See DAMAGES 5. 

	Article 1054 (Quasi-offence).... 	7 
See MASTER AND SERVANT. 

3. 	 

4. 	 

5. 	 

6. 	 

7. 	 

8. 	 

9. 	 

10. 

863 
71117-6-3i 



864 	 1N DEX 	 [S.C.R. 

CIVIL CODE—Concluded 

11.—Article 1056 (Quasi-offence) 	609 

See NEGLIGENCE 2. 

12. 	Articles 1106, 1117, 1118 (Joint 
and Several obligations) 	  434 

See DAMAGES 4. 

13.—Article 1156 (Payment with 
subrogation) 

	

	  434 

See DAMAGES 4. 

14.—Article 1710 (Mandate) 	 206 

See LABOUR 1. 

15. 	Articles 1716, 1727 (Mandate). 397 

See DAMAGES 3. 

16. 	Article 2261 (Short pre- 
scription) 

	

	  434 
See DAMAGES 4. 

17.—Article 2262(2) (Short pre- 
scription) 

	

	  609 
See NEGLIGENCE 2. 

CODE OF CIVIL PROCEDURE 

1.—Article 81 (Parties to actions) 	843 
See LABOUR 2. 

2.—Article 88 (Actions against public 
officiers) 

	

	  121 
See LICENCES. 

COMPANIES 

Removed from register—Escheat of land 
—Company "dissolved" within The Escheat 
Act, R.S.B.C. 1948, c. 112—Company 
restored to register under The Companies 
Act, R.S.B.C. 1948, c. 58—Whether com-
pany entitled to claim land under The 
Quieting Titles Act, R.S.B.C. 1948, c. 
282—Application of maxim generalia 
specialibus non derogant. 

THE QUEEN V. LINCOLN MINING SYN-
DICATE LTD., 736. 

CONSTITUTIONAL LAW 

1. Municipal corporations—By-laws—Va-
lidity—Licensing of restaurants and places 
of amusement—Licence requiring approval 
of chief of police—Whether delegation of 
power of municipality—Charter of the 
City of Montreal, ss. 299, 299a, 300, 
300(c). 

CONSTITUTIONAL LAW—Concluded 

VIC RESTAURANT INC. V. CITY OF 
MONTREAL, 58. 

2. Validity of provincial enactment au-
thorizing municipality to permit Sunday 
sport—Permissive enactment—Whether 
within exception of s. 6 of the Lord's Day 
Act, R.S.C. 1952, c. 171—Whether criminal 
legislation—Whether delegation of au-
thority—The Criminal Code, 1953-54 
(Can.), c. 51, ss. 7, 8, 11—The Constitu-
tional Questions Determination Act, 
R.S.B.C. 1948, c. 66. 

LORD'S DAY ALLIANCE OF CANADA V. 
ATTY.-GEN. OF BRITISH COLUMBIA et al., 
497. 

CONTRACTS 

1. Mines and minerals—Agreement to 
develop oil areas—Terms of letter to be 
embodied in formal agreement to follow—
Unsettled matters to be arbitrated—
Whether enforceable contract—Whether 
binding contract—The Arbitration Act, 
R.S.A. 1955, c. 15 

CALVAN CONSOL. OIL & GAS CO. LTD. V. 
MANNING, 253. 

2. Agreement to manufacture and deliver 
concrete pipe—Bond furnished for proper 
performance—Defective pipe—Breach of 
contract treated by one party as repudia-
tion—Whether breach of implied condi-
tions under s. 16(1), (2) of The Sale of 
Goods Act, R.S.S. 1953, c. 353—Whether 
contract wrongfully repudiated—Damages. 

PRELOAD CO. OF CANADA V. CITY OF 
REGINA et al., 801. 

COPYRIGHTS 

1. Infringements—Public [performance of 
music—Whether coin-operated phonograph 
or "juke box" in restaurant a gramophone—
The Copyright Act, R.S.C. 1952, c. 55, 
s. 50(7). 

C.A.P.A.C. V. SIEGEL DISTRIBUTING 
Co. LTD. et al., 488. 

2. Infringement—Literary work—Film—
Plaintiff not author but assignee—Plain-
tiff's title put in issue—Presumption 
arising from certificate of registration—
Evidence—Burden of proof—Admissibility 
of copies of assignment—Damages—The 
Copyright Act, R.S.C. 1927, c. 532, as 
amended. 

CIRCLE FILM ENTERPRISES INC. V 
C.B.C., 602. 



19591 INDEX 865 

COURTS 
Supreme Court of Canada—Jurisdiction 

—Mandamus for issuance of licence to 
operate restaurant—Licence would have 
expired prior to notice of appeal—Restau-
rant sold prior to argument in this Court—
Whether lis remains between parties. 

VIC RESTAURANT INC. V. CITY OF 
MONTREAL, 58. 

CRIMINAL LAW 
1. Theft—Admissibility of statement of 
accused—Whether dissent on question of 
law—The Criminal Code, 1953-54(Can.), 
c. 51, s. 597(1)(a). 

PEARSON V. THE QUEEN, 369. 

2. Charge to jury—Drunkenness—Pro-
vocation—Rule in Hodge's case—Criminal 
Code, 1953-54(Can.), c. 51, ss. 201(a)(ii), 
203. 

SALAMON V. THE QUEEN, 404. 

3. Acquittal at non-jury trial on charge of 
criminal negligence causing death—No 
evidence offered by accused after Crown's 
case—Crown nonsuited—Reasonable doubt 
—Duty of trial judge—Whether Crown 
entitled to appeal—Whether finding of 
non-criminal negligence question of law 
alone—Criminal Code, 1953-54(Can.), c. 
51, ss. 191, 558, 584. 

ROSE V. THE QUEEN, 441. 

4. Juvenile delinquents—Whether notice of 
hearing served on parents—Conviction 
made in absence of parents—Certiorari—
Lack of jurisdiction—Leave to appeal 
granted by Supreme Court of Canada—
Criminal Code, 1953-54(Can.), c. 51, ss. 141, 
414, 705, 708(1)—The Juvenile Delinquents 
Act, R.S.C. 1952, c. 160, s. 10(1)—The 
Supreme Court Act, R.S.C. 1952, c. 259, 
s. 41. 

SMITH V. THE QUEEN, 638. 

5. Possession of stolen bonds—Whether 
guilty knowledge—Evidence—Explanation 
—Whether reasonably true—Whether in-
consistent with any rational explanation—
Criminal Code, 1953-54(Can.), c. 51, 
s. 296. 

GRAHAM V. THE QUEEN, 652. 

6. Bribery—Conspiracy—Minister of the 
Crown—Whether an `official"—Offences 
under the old Code—Prosecution com-
menced after coming into force of new 
Code—Whether limitation period provided 

CRIMINAL LAW—Concluded 
by old Code applicable—Effect of transi-
tional provisions in new Code—Criminal 
Code, R.S.C. 1927, c. 36, ss. 158, 1140—
Criminal Code, 1953-54(Can.), c. 51, sa. 
102(e), 745, 746. 

SOMMERS AND GRAY et al. V. THE QUEEN, 
678. 

CROWN 
1. Officers of the Crown—Powers and 
responsibilities—Prime Minister and 
Attorney-General—Quebec Liquor Com-
mission—Cancellation of licence to sell 
liquor—Whether made at instigation of 
Prime Minister and Attorney-General—
The Alcoholic Liquor Act, R.S.Q. 1941, 
c. 255—The Attorney-General's Depart-
ment Act, R.S.Q. 1941, c. 46—The Execu-
tive Power Act, R.S.Q. 1941, c. 7. 

RONCARELLI V. DUPLESSIS, 121. 

2. Sunday observance—Information under 
the Lord's Day Act, R.S.C. 1952, e. 171, 
s. 4, laid against the Canadian Broad-
casting Corporation—Whether Act binding 
on Her Majesty—Whether Act binding on 
Corporation—Immunity of Sovereign—
Writ of prohibition to prevent further 
proceedings—The Canadian Broadcasting 
Corporation Act, R.S.C. 1952, c. 32—The 
Interpretation Act, R.S.C. 1952, c. 158, 
s. 16—The Criminal Code, 1953-54(Can.), 
c. 51, s. 2(15). 

C.B.C. v. ATTY.-GEN. FOR ONTARIO, 188. 

3. Petition of right—Claim for breach of 
contract—Tenant of former owner re-
maining in occupation of expropriated 
Crown land—Nature of tenancy—Absence 
of authority of Governor in Council- 
Destruction of chattels on direction ' of 
Crown servant by independent contractor 
—Whether Crown liable—Civil Code, art. 
1053—The Exchequer Court Act, R.S.C. 
1927, c. 34, ss. 18,' 19(b), (c)—The Public 
Works Act, R.S.C. 1927, c. 166, s. 18. 

PALMER et al. V. THE QUEEN, 401. 

DAMAGES 
1. Employee injured—Workmen's compen-
sation paid by employer—Subrogation in 
favour of employer—Actions by employer 
and victim against tort-feaser—Apportion-
ment of damages—Workmen's Compensa-
tion Act, R.S.Q. 1941, c. 160, ss. 7(3), 8 

MINGARELLI V. MONTREAL TRAMWAYS 
Co. et al., 43. 



866 	 INDEX 	 [S.C.R. 

DAMAGES—Concluded 

2. Action against police officers for false 
imprisonment and malicious prosecution—
Jehovah's Witnesses—Distribution of litera-
ture—Defence of prescription—The Magis-
trate's Privilege Act, R.S.Q. 1941, c. 18, 
ss. 5, 7—The Provincial Police Act, R.S.Q. 
1941, c. 47, ss. 24, 36—Civil Code, art. 
1053. 

LAMB V BENOIT et al., 321. 

3. Land used by tenant expropriated by 
Crown—Failure of tenant to remove 
chattels as requested—Contractor removing 
same to commence excavation—Damages 
claimed from contractor—Liability of man-
datary for delict or quasi-delict—Civil 
Code, arts. 1053, 1716, 1727. 

PALMER et al. V. MIRON & FRERE et al., 
397. 

4. Action recursoire—Claim against City 
of Montreal, as joint tort-fearer, for share 
of amount paid in settlement of action in 
damages—Pedestrian injured following col-
lision between two vehicles—Stop sign not 
in place at intersection—Pedestrian's action 
against owners of vehicles instituted more 
than six months after accident—Whether 
City's liability extinguished by prescription 
—Whether joint and several liability—
Charter of the City of Montreal, art. 45—
Civil Code, arts. 1106, 1117, 1118, 1156, 
2261. 

LAPIERRE V. CITY OF MONTREAL, 434. 

5. Flooding caused by failure of valve in a 
steam generating system—"Gardien 
juridique"—Whether damage preventable 
by use of reasonable means—Whether 
onus under art. 1054 of the Civil Code 
satisfied. 

M. & W. CLOAKS LTD. V. COOPERBERG 
et al., 785. 

6. Dangerous 	premises—Garage—Cus- 
tomer falling in greasing pit—Customer 
aware of location of pit—Whether garage 
owner liable—Art. 1053 of the Civil Code 

LANGELIER V. DOMINIQUE et al., 793. 

DOMICILE 

Divorce—Whether domicile of choice 
acquired. 

OSVATH-LATKOCZY V. OSVATH-LATKOCZY 
et al., 751. 

EXPROPRIATION 

Minister of the Crown—Minister em-
powered by statute to grant power of 
expropriation to public utility—Whether 
administrative or judicial decision—
Whether obliged to grant hearing and act 
judicially—Whether right-of-way for power 
lines interest in land—The Water Resources 
Act, R.S.A. 1942, c. 65. 

CALGARY POWER LTD. et. al. V. 
COPITHORNE, 24. 

HOSPITALS 

Hospital Board's statutory power of 
general management of public hospital 
—Validity of by-law excluding qualified 
practitioners from attending patients in 
hospital—Validity of by-law prohibiting 
fee-splitting among practitioners enjoying 
hospital privileges—The City of London 
Act, 1954(Ont.), c. 11.—The Public Hos-
pitals Act, R.S.O. 1950, c. 307. 

HENDERSON et al. V. JOHNSTON et al., 655. 

HUSBAND AND WIFE 

1. Defendant committed adultery with 
plaintiff's wife—Action for damages for 
adultery joined with action for loss of 
consortium and enticement—Wife con-
tinued to reside with husband—Measure of 
damages—The Domestic Relations Act, 
R.S.A. 1942, c. 300, ss. 13, 14, 32. 33—
The Limitation of Actions Act, R.S.A. 
1942, c. 133. 

FEDIUK V. LASTIWKA, 262. 

2. Real property—House purchased by 
husband in wife's name—Trust claimed by 
husband—Whether presumption of 
advancement rebutted. 

JACKMAN V. JACKMAN, 702. 

INSURANCE 

1. Indemnity bond—Secretary-treasurer of 
municipal corporation—Disappearance of 
funds—Secretary-treasurer not to blame—
Whether defective notice of claim—Whether 
type of loss contemplated by policy. 

CORPORATION DU CANTON DE CHATHAM 
V. THE LIVERPOOL & LONDON & GLOBE 
INS. Co. LTD., 47. 



1959] 	 INDEX 867 

INSURANCE—Concluded 

2. Policies covering property damage and 
loss of profits or business interruption 
caused by riot—Riot of workmen forcing 
closing down of plant—Resultant damages 
to property and loss of profits—Whether 
exclusion clause applicable. 

FORD MOTOR CO. OF CANADA LTD. V. 
PRUDENTIAL ASSURANCE CO. LTD. et al., 
539. 

3. Automobile—Policy providing for ex-
tended coverage—Claim by injured pas-
senger against insurer—Right of insurer 
to set up defences available against insured 
—Breach of statutory condition by insured 
—Whether forfeiture—Whether passenger 
entitled to relief denied to insured—The 
Insurance Act, R.S.M. 1954, c. 126, ss. 6, 
123, 215, 227—Staturory Condition 6. 

CANADIAN INDEMNITY CO. V. ERICKSON 
et al., 672. 

LABOUR 

1. Collective agreement—"Rand Formula" 
—Whether compulsory check-off clause a 
"condition de travail"—Whether valid in 
the Province of Quebec—The Labour 
Relations Act, R.S.Q. 1941, c. 162A, as 
amended—The Professional Syndicates' Act 
R.S.Q. 1941, c. 162, as amended—Arts. 
1028, 1710 of the Civil Code. 

SYNDICAT CATHOLIQUE DES EMPLOYÉS 
DE MAGASINS DE QUÉBEC INC. V. COM-
PAGNIE PAQUET LTÉE., 206. 

2. Trade union funds—Monies stolen from 
association holding same for union—
Association having no juridical existence 
—Whether incapacity to sue—Trustee 
—Deposit—Mandate—Art. 81 of the Civil 
Code of Procedure. 

PERRAULT et al. V. POIRIER et al., 843. 

LIBEL AND SLANDER 

School teacher dismissed—Statutory duty 
to communicate reasons to teacher—
Defence of qualified privilege—Absence 
of evidence of malice—The Teachers' 
Board of Reference Act, 1946(Ont.), 
c. 97, s. 2. 

LACARTE V. BOARD OF EDUCATION OF 
TORONTO, 465. 

LICENCES 

Cancellation—Motives of cancellation 
—Done on instigation of Prime Minister 
and Attorney-General—Whether liability 
in damages—Whether notice under art. 88 
of the Code of Civil Procedure required. 

RONCARELLI V. DUPLESSIS, 121. 

MASTER AND SERVANT 

Automobile—Accident—Taxi driver using 
employers' car to drive son to school, 
on payment of fare—Damages caused 
to third party—Liability of owner—Art. 
1054 of the Civil Code. 

ANDREWS AND GAUTHIER V. CHAPUT, 7. 

MECHANICS' LIENS 

1. Construction of sewers and mains on 
public highways for subdivision owner—
Claim for price of materials supplied—
Assignment of book debts by contractor—
Whether sums received from owner by 
assignee held in trust—Whether trust 
dependent on right of lien—Whether 
contractor a "contractor" within the Act—
The Mechanics' Lien Act, R.S.O. 1950, 
c. 227, ss. 1, 2, 3, 5. 

CANADIAN BANK OF COMMERCE V. 
MCAVITY & SONS LTD., 478. 

2. Mines and minerals—Surface and 
mineral lease of unpatented Crown lands—
Liens for materials supplied for buildings—
Whether liens to be registered with 
Registrar of Land Titles or with Minister of 
Mines and Minerals—The Mechanics' 
Lien Act, R.S.A. 1942, c. 236, as amended. 

MOLNER V. STANOLIND OIL & GAS CO. 
et al., 592. 

MOTOR VEHICLES 

1. Pedestrian injured—Statutory onus of 
driver—The Highway Traffic Act, R.S.O. 
1950, c. 167, s. 51. 

WILLIAMS V. FEDORYSHIN, 248. 

2. Head-on collision between two cars—
Gratuitous passenger fatally injured—
Joint and several liability—Civil Code, 
art. 1053. 

JETTE AND LAROCQUE et al. V. TRUDEL-
DUPUIS, 428. 



868 	 IN DEX 	 S.C.R._ 

MUNICIPAL CORPORATIONS 

1. Waterworks—Municipality 	granting 
permit by resolution to erect and operate 
waterworks system—Whether exclusive 
franchise—Art. 408 of the Municipal 
Code. 

CORPORATION DU VILLAGE DE STE. 
ANNE-DU-LAC V. HOGUE et al., 38. 

2. Restrictive building by-laws—Amend-
ment to by-law affecting one lot only—
Whether discriminatory—Consent of Muni-
cipal Board to amendment given after 
passing—Whether by-law invalid—The 
Municipal Act, R.S.O. 1950, c. 243, s. 390. 

TOWNSHIP OF SCARBOROUGH V. BONDI, 
444. 

3. Zoning by-laws—Demand for gasoline 
station building permit—Permit refused—
By-law amended subsequently—Manda-
mus—Whether accrued rights of owner of 
land—Effect and purpose of zoning statu-
tory power. 

CANADIAN PETROFINA LTD. V. MARTIN 
AND CITY OF ST. LAMBERT, 453. 

4. Expropriation—Streets—Property sub-
divided—Indemnity claimed for work done 
for opening streets—The Cities and Towns 
Act, R.S.Q. 1941, c. 233, as amended by 
12 Geo. VI (1948). c. 74, s. 6. 

DAVID V. VILLE DE JACQUES-CARTIER, 
797. 

NEGLIGENCE 

1. Express pick-up man calling at com-
mercial building and falling down elevator 
shaft—Mechanical safeguards defective—
Victim familiar with premises—Liability 
of building owner—Invitor and invitee—
Concealed danger—Defence of independent 
contractor—Whether breach of statutory 
duty—The Factory, Shop and Office 
Building Act, R.S.O. 1950, c. 150. 

HILLMAN V. MACINTOSH, 384. 

2. Motorcyclist striking oil puddle on road 
and fatally injured—Action by widow for 
damages against municipality—Whether 
noticè furnished on time—Prescription—
Chater of the City of Quebec, 19 Geo. V, 
c. 95, art. 535.—Arts. 1056, 2262(2) of 
the Civil Code. 

RHEAUME V. CITE' DE QUÉBEC et al., 609. 

3. Police officer—Liability—Police car 
pursuing stolen car—Warning shot of no 
effect—Second shot aimed at rear tire— 

NEGLIGENCE—Concluded 

Uneven road causing shot to wound thief-
driver—Stolen car going out of control 
and killing two pedestrians on sidewalk—
Whether excessive force used—Whether 
negligence—The Police Act, R.S.O 1950, 
c. 279—The Criminal Code, 1953-54 (Can.), 
c. 51, ss. 25(4), 230, 232. 

PRIESTMAN V. COLANGELO, SHYNALL 
AND SMYTHSON, 615. 

4. Municipality—Injury resulting from 
tripping into pothole in concrete curb of 
taxi stand—Duty of persons using the 
stand. 

DUMOUCHEL V. CITÉ DE VERDUN, 668. 

PATENTS 

1. Compulsory licence—Power of Com-
missioner of Patents to grant liconce—
Patent covering both process and sub-
stance—Product having therapeuthic value 
—Product to be sold in bulk by licensee—
Infringement—Market already served—
Royalty--The Patent Act, R.S.C. 1952, 
c. 203, s. 41. 

PARSE, DAVIS & CO. V. FINE CHEMICALS 
OF CANADA LTD., 219. 

2. Action for infringement—Pleadings—
Reference to foreign patent—Motion to 
stike out—Whether irrelevant—Exchequer 
Court Rule 114. 

BEATTY BROS. LTD. V. LOVELL MANU-
FACTURING CO. et al., 245. 

3. Process claims—Application of known 
method to known materials never before 
applied to them—Whether process claims 
disclose invention—Novelty—Utility—The 
Patent Act, R.S.C. 1952, c. 203, s.2(d). 

COMMISSIONER OF PATENTS 
V. CIRA LTD., 378 

RAILWAYS 

1. Duty of Board of Transport Commis-
sioners to equalize freight traffic of same 
description—Whether carriage for domestic 
and for export traffic is of same description 
within the meaning of s. 336 of the Railway 
Act, R.S.C. 1952, e. 234, as enacted by 1951 
(Can.), c. 22. 

MINISTER OF AGRICULTURE FOR 
BRITISH COLUMBIA V. C.N.R. et al., 229. 
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RAILWAYS—Concluded 
2. Demurrage charges—Whether Board of 
Transport Commissioners has power to re-
fuse to allow demurrage charges—Whether 
charges contravene s. 328(6) of the Railway 
Act, R.S.C. 1952, c. 234. 
NORTH-WEST LINE ELEVATORS ASSOCN. 
et al. v. C.P.R. AND C.N.R. et al., 239 

3. Carriage of goods—Statutory duty of 
railway—Duty to supply cars and pull 
loaded cars from siding—Union picketing 
shippers' non-union plant—Refusal of rail-
way's employees to cross pickets line—
Damages to shipper—Whether breach of 
statutory duty—Nature of duty—The Rail-
way Act, R.S.B.C. 1948, c. 285, ss. 203, 222. 
PATCHETT & SONS LTD. V. PACIFIC GREAT 

EASTERN RAILWAY CO., 271 

REAL PROPERTY 
1. Sale of land—Innocent misrepresenta-
tion by vendor—Contract affirmed by 
purchaser—Whether contract can be re-
scinded. 

SHORTT V. MACLENNAN, 3. 

2. Whether registered title protects pur-
chaser against claim by adjoining owner 
based on prior adverse possession—The 
Land Titles Act, R.S.O. 1950, c. 197, ss. 
23(1) (c), 28(1)—The Limitations Act, 
R.S.O. 1950, c. 207, ss. 4, 15. 

GATZ V. KIZIW, 10. 

3. Public square—Dedication—Intention—
Paper title held by individual—Whether 
dedication by plan as public highway—The 
Land Titles Act, R.S.O. 1950, c. 197. 

WRIGHT AND MAGINNIS V. VILLAGE OF 
LONG BRANCH, 418. 

4. Sale of immoveable—Assignment of an 
"obligation" owed to purchaser as pay-
ment—Erroneous interpretation by vendor 
of meaning of word "obligation" in agree-
ment—Whether misrepresentation—Wheth-
er subjective error—Whether evidence of 
corroboration—Civil Code, arts. 992, 993. 

FAUBERT V. POIRIER, 459. 

5. Sale of land—Description of land—
Whether uncertainty of description—No 
agreement on what to be sold and what to be 
retained—Whether contract enforceable—
Condition that property be annexed by 
village and subdivision plan approved— 

REAL PROPERTY—Concluded 
Whether condition precedent—Whether 
right of waiver—The Statute of Frauds, 
R.S.O. 1950, c. 371. 

TURNEY et al. V. ZHILKA, 578. 

6. Sale of land—Specific performance—
Breach of contract—Vendor's claim for 
specific performance and damages—Plain-
tiff disposed of property while trial pending 
—Whether foundation for claim in damages 
gone—Right to elect remedy—Pleadings—
Items of recoverable damages—The Judi-
cature Act, R.S.O. 1950, c. 190. 
DOBSON V. WINTON AND ROBBINS LTD., 775. 

SURETY 
Whether variation in contract without 

knowledge or consent of surety—Whether 
surety liable for breach of contract by 
principal. 

PRELOAD CO. OF CANADA V. 
CITY OF REGINA et al., 801. 

SHIPPING 
Contracts—Carriage of goods by water—

Bill of lading not issued—Truck damaged 
en route—Limitation of liability—The 
Water Carriage of Goods Act, R.S.C. 1952, 
c. 291, art. IV, rule (5). 

ANTICOSTI SHIPPING CO. V. ST. AMAND, 
372. 

STATUTES 
1. 	Alcoholc Liquor Act, R.S.Q. 
1941, c. 255 	  121 

See CROWN 1. 

2.—Arbitration Act, R.S.A. 1955, c. 
15   253 

See CONTRACTS 1. 

3. 	Assessment Act, R.S.O. 1950, c. 
25, ss. 6, 33 	  585 

See TAXATION 4. 

4. 	Attorney-General's Department 
Act, R.S.Q. 1941, c. 46 	  121 

See CROWN 1. 

5.—Bankruptcy Act, R.S.C. 1952, 
c. 14, ss. 2(r), 41(1), 42(2), 43(2), 86, 
95(2)    311 

See BANKRUPTCY 1. 
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STATUTES—Continued 

6. 	Bankruptcy Act, R.S.C. 1927, 
c. 11, s. 70(1), (3) 	  690 

See BANKRUPTCY 2. 

7. 	Bankruptcy Act, R.S.C. 1952, 
c. 14, Part III, as. 34, 38, 95 	 838 

See BANKRUPTCY 3. 

8. 	Canadian Broadcasting Cor- 
poration Act, R.S.C. 1952, c. 32. 	 188 

See CROWN 2. 

9. 	Charter of the City of Montreal, 
as. 299, 299a, 300, 300(c) 	  58 

See CONSTITUTIONAL LAW 1. 

10. 	Charter of the City of Montreal, 
s. 45 	  434 

See DAMAGES 4. 

11. 	Charter of the City of Quebec, 
19 Geo. V, c. 95, art. 535 	 609 

See NEGLIGENCE 2. 

12. 	Cities and Towns Act, R.S.Q. 
1941, c. 233, as amended by 12 Geo. 
VI, c. 74, s. 6 	  797 

	

See MUNICIPAL CORPORATIONS 4 	 

13. 	City of London Act, 1954 
(Ont.), c. 11 	  655 

See IIOSPITALS. 

14. 	Companies Act, R.S.B.C. 1948, 
c. 58 

	

	  736 
See COMPANIES. 

15.—Constitutional Questions Deter- 
mination Act, R.S.B.C. 1948, c. 66 	 497 

See CONSTITUTIONAL LAW 2. 

16.—Copyright Act, R.S.C. 1952, c. 
55, s. 50(7) 	  488 

See COPYRIGHTS 1. 

17. 	-Copyright Act, R.S.C. 1927, c. 
532, as amended   602 

See COPYRIGHTS 2. 

18. 	Criminal Code, 1953-54 (Can.), 
c. 51, ss. 7, 8, 11 	  497 

See CONSTITUTIONAL LAW 2. 

19. 	Criminal Code, 1953-54 (Can.), 
c. 51, s. 597(1)(a) 	  369 

See CRIMINAL LAW 1. 

20.—Criminal Code, 1953-54 (Can.), 
c. 51, ss. 201(a)(ii), 203 	  404 

See CRIMINAL LAW 2. 

21.—Criminal Code, 1953-54 (Can.), 
c. 51, ss. 191, 558, 584 	  441 

See CRIMINAL LAW 3. 

STATUTES—Continued 

22. 	Criminal Code, 1953-54 (Can.), 
c. 51, ss. 141, 414, 705, 708(1) 	 638 

See CRIMINAL LAW 4. 

23.—Criminal Code, 1953-54 (Can.), 
c. 51, s. 296 	  652 

See CRIMINAL LAW 5. 

24. 	Criminal Code, R.S.C. 1927, 
c. 36, ss./158, 1140 	  678 

See CRIMINAL LAW 6. 

25.—Criminal Code, 1953-54 (Can ), 
c. 51, as. 102(e), 745, 746 	 678 

See CRIMINAL LAW 6. 

26. 	Criminal Code, 1953-54 (Can.), 
c. 51, s. 2(15) 	  188 

See CROWN 2. 

27. 	Criminal Code, 1953-54 (Can.), 
c. 51, ss. 25(4), 230, 232 	  615 

See NEGLIGENCE 3. 

28.—Customs Act, R.S.C. 1952, c. 
58, ss. 35(1), (2), (3), (7) 	 832 

See TAXATION 8. 

29. 	Domestic Relations Act, R.S..a. 
1942, c. 300, ss. 13, 14, 32, 33.. 	 262 

See HUSBAND AND WIFE. 

30. 	Devolution of Real Property 
Act, R.S.A. 1955, c. 83 	  568 

See WILLS 2. 

31. 	Escheat Act, R.S.B.C. 1948, c. 
112 	  736 

See COMPANIES. 

32.—Exchequer Court Act, R.S.C. 
1927, c. 34, ss. 18, 19(b), (c) 	 401 

See CROWN 3. 

33. 	Executive Power Act, R.S.Q. 
1941, c. 7 	  121 

See CROWN 1. 

34. 	Factory, Shop and Office 
Building Act, R.S.O. 1950, c. 150 	 384 

See NEGLIGENCE 1. 

35. 	Highway Traffic Act, R.S.U. 
1950, c. 167, s. 51 	  248 

See MOTOR VEHICLES 1. 

36. 	Income Tax Act, 1948 (Can.), 
c. 52, ss. 3, 4 	  548 

See TAXATION 1. 

37. 	Income Tax Act, 1948 (Can.:), 
c. 52, ss. 11, 17, 20 	  ... 556 

See TAXATION 2. 
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61. 	Patent Act, R.S.C. 1952, c. 
203, s. 41 	  
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STATUTES—Continued 

38. 	Income Tax Act, 1948 (Can.), 
c. 52, es. 2, 3, 4, 12, 81. 	  562 

See TAXATION 3. 

39. 	Income Tax Act, 1948 (Can.), 
c. 52, ss 2(1), (3), 3, 4, 127(1)(e) 	 713 

See TAXATION 5. 

40. 	Income Tax Act, 1948 (Can.), 
c. 52, ss 3, 4 

	

	  729 
See TAXATION 6. 

41. 	Income Tax Act, 1948 (Can.), 
c. 52, ss. 3, 4, 6(b), 11(1)(c), 38(1), 
127(1)(av) 

	

	  763 
See TAXATION 7. 

42. 	Income Tax Act, R.S.C. 1952, 
c. 148, se. 3, 4, 6(b), 11(1)(c), 41(1), 
139(1)(az) 	  763 

See TAXATION 7. 

43. 	Income Tax Act, 1948 (Can.), 
c. 52, es. 2(1), 3, 5, 24A 	  850 

See TAXATION 9. 

44. 	Insurance Act, R.S.M. 1954, 
c. 126, ss. 6, 123, 215, 227 	  672 

See INSURANCE 3. 

45. 	Interpretation Act, R.S.C. 
1952, c. 158, s. 16   188 

See CROWN 2. 

46. 	Judicature Act, R.S.O. 1950, 
c. 190 

	

	  775 
See REAL PROPERTY 6. 

47. 	Juvenile Deliquents Act, R.S.C. 
1952, c. 160, s. 10(1) 	  638 

See CRIMINAL LAW 4. 

48. 	Labour Relations Act, R.S.Q. 
1941, c. 162A, as amended 	 206 

See LABOUR 1. 

49. 	Land Titles Act, R.S.C. 1950, 
c. 197, ss. 23(1)(c), 28(1) 	 10 

See REAL PROPERTY 2 

50. 	Land Titles Act, R.S.O. 1950, 
c. 197 

	

	  418 
See REAL PROPERTY 3. 

51. 	Land Titles Act Clarification 
Act, 1956 (Alta.), c. 26 	  568 

See WILLS 2. 

52.—Limitation of Actions Act, 
R.S.A. 1942, c. 133 	  262 

See HUSBAND AND WIFE. 

STATUTES—Continued 

53. 	Limitations Act, R.S.O. 1950, 
c. 207, se. 4, 15 	10 

See REAL PROPERTY 2. 

54. 	Lord's Day Act, R.S.C. 1952, 
c. 171 	  497 

See CONSTITUTIONAL LAW 2. 

55. 	Lord's Day Act, R S.C. 1952, 
c. 171, s. 4 	  188 

See CROWN 2. 

56. 	Magistrate's Privilege Act, 
R.S.Q. 1941, c. 18, ss. 5, 7 	 321 

See DAMAGES 2. 

57. 	Mechanic's Lien Act, R.S.O. 
1950, c. 227, ss. 1, 2, 3, 5 	 478 

See MECHANICS' LIENS 1. 

58. 	Mechanics' Lien Act, R.S.A. 
1942, c. 236, as amended 	 592 

See MECHANICS' LIENS 2. 

59. 	Municipal Act, R.S.O. 1950, 
c. 243, s. 390 	 	444 

See MUNICIPAL CORPORATIONS 2 	 

60. 	Municipal Code, art. 408 	 38 

	

See MUNICIPAL CORPORATIONS 1 	 

See PATENTS 1. 

62.—Patent Act, R.S.C. 1952, c. 
203, s. 2(d) 	  378 

See PATENTS 3. 

63. 	Police Act, R.S.O. 1950, c 	 
279 	 	615 

See NEGLIGENCE 3. 

64. 	Professional Syndicates' Act, 
R.S.Q. 1941, c. 162, as amended 	 206 

See LABOUR 1. 

65. 	Provincial Police Act, R.S.Q. 
1941, c. 47, ss. 24, 36 	  321 

See DAMAGES 2. 

66. 	Public Hospitals Act, R.S.O. 
1950, c. 307 	  655 

See HOSPITALS. 

67. 	Public Works Act, R.S.C. 1927, 
c. 166, s. 18 	  401 

See CROWN 3. 

68. 	Quieting Titles Act, R.S.B.C. 
1948, c. 282 	  736 

See COMPANIES. 
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STATUTES—Concluded 

69.—Railway Act, R.S.C. 1952, c. 
234, s. 336, as enacted by 1951 (Can.), 
c. 22 

	

	  229 
See RAILWAYS 1. 

70. 	Railway Act, R.S.C. 1952, c. 
234, s. 328(6) 

	

	  239 
See RAILWAYS 2. 

71.—Railway Act, R.S.B.C. 1948, 
c. 285, es. 203, 222 	  271 

See RAILWAYS 3. 

72. 	Sale of Goods Act, R.S.S. 1953, 
c. 353 

	

	  801 
See CONTRACTS 2. 

73. 	Statute of Frauds, R.S.O. 1950, 
c. 371 

	

	  578 
See REAL PROPERTY 5. 

74. 	Supreme Court Act, R.S.C. 
1952, c. 259, s. 41 	  638 

See CRIMINAL LAW 4. 

75. 	Teachers' Board of Reference 
Act, 1946 (Ont.), c. 97, s. 2 	 465 

See LIBEL AND SLANDER 

76.—Water Carriage of Goods Act, 
R.S.C. 1952, c. 291, art. IV, rule (5).... 372 

See SHIPPING. 

77. 	Water Resources Act, R.S.A. 
1942, c. 65 

	

	  24 
See EXPROPRIATION. 

78. 	Workmen's Compensation Act, 
R.S.Q. 1941, c. 160, ss. 7(3), 8 	 43 

See DAMAGES 1. 

TAXATION 

1. Income tax—Distributor of automobiles 
receiving rebates from supplier—Whether 
rebates forgiveness of debt or trading 
profit—The Income Tax Act, 1948 (Can.), 
c. 52, ss. 3, 4. 

OXFORD MOTORS LTD. V. MINISTER OF 
NATIONAL REVENUE, 548. 

2. Income tax—Capital cost allowance—
Timber limit purchased by taxpayer in 
non-arm's-length transaction—Timber limit 
not operated by vendor—Whether "de-
preciable property"—The Income Tax 
Act, 1948 (Can.), c. 52, ss. 11, 17, 20. 

CAINE LUMBER CO. LTD. V. MINISTER 
OF NATIONAL REVENUE, 556. 

TAXATION—Continued 

3. Income tax—Company funds diverted 
by president—Legal, telephone and 
travelling expenses paid by other share-
holder to obtain winding-up order—
Whether deductible from shareholder's 
income—The Income Tax Act, 1948 
(Can.), c. 52, ss. 2, 3, 4, 12, 81. 

BANNERMAN V. MINISTER OF NATIONAL 
REVENUE, 562. 

4. Municipality—"Concentrator"—Asses-
ment of an "iron ore recovery plant"—
Whether exempt from assessment—
Whether liable to busniess tax—The 
Assessment Act, R.S.O. 1950, c. 25, ss 6, 33. 

TOWNSHIP OF WATERS V. INTERNATIONAL 
NIC%LE CO. OF CANADA, 585. 

5. Income tax—Sale of one's of taxpayer's 
operations including inventory—Whether 
sale of separate business—Whether profit 
on inventory taxable—The Income Tax 
Act, 1948 (Can.), c. 52, se. 2(1), (3), 3. 4, 
127(1)(e). 

FRANKEL CORPORATION LTD. V. MIN-
ISTER OF NATIONAL REVENUE, 713. 

6. Income tax—Sale of interest to co-
venturer when venture substantially com-
pleted—Whether taxable income or capital 
receipt—The Income Tax Act, 1948 (Cyan.), 
c. 52, ss. 3, 4. 

GENERAL CONSTRUCTION CO. LTD. V. 
MINISTER OF NATIONAL REVENUE, 729. 

7. Income tax—Foreign tax credit—
Interest from U.S. sources—No business 
carried on there—Payment of U.S. with-
holding tax—Whether tax credit depend-
ent on whether profit made in U.S.—
Interest paid on borrowed money exceeding 
U.S. interest receipts—Canada-U.S. Tax 
Convention—The Income Tax Act, 1948 
(Can.), c. 52, ss. 3, 4, 6(b), 11( 1)(c), 
38(1), 127(1)(av)—The Income Tax Act, 
R.S.C. 1952, c. 148, ss. 3, 4, 6(b), 11(1)(c), 
41(1), 139(1)(az). 

INTERPROVINCIAL PIPE LINE CO. V. 
MINISTER OF NATIONAL REVENUE, 763. 

8. Excise tax—Value for duty of imported 
electric refrigerator—The Customs Act, 
R.S.C. 1952, c. 58, s. 35(1), (2), (3), (7). 

CANADIAN ADMIRAL CORPORATION LTD. 
V. DEPUTY MINISTER OF NAT:ONAL 
REVENUE, 832. 

9. Income—Lump sum paid under agree-
ment to resign from position and e,ecept 
new employment—Loss of pension rights 
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TAXATION—Concluded 

and opportunity for promotion—Whether 
sum income or capital—The Income Tax 
Act, 1948 (Can.), c. 52, ss. 2(1), 3, 5, 24A. 

CURRAN V. MINISTER OF NATIONAL 
REVENUE, 850. 

TRIAL 

Jury—Juror indicating in open Court 
misapprehension of certain fact—Whether 
duty of trial judge to redirect jury—No 
substantial wrong or miscarriage of justice. 

MCRAE v. ELDRIDGE, 16. 

WILLS 

1. Joint will by husband and wife—Inter-
pretation on death of husband—Subsequent 

WILLS—Concluded 

transfer of all assets to surviving wife—
Whether trust on wife by virtue of agree-
ment leading to joint will—Beneficiaries 
named in joint will—Whether wife can add 
other beneficiaries by her will—Whether 
previous interpretation of joint will was 
res judicata. 

PRATT et al. v. JOHNSON et al., 102. 

2. Trust estates—Oil lease granted by 
executrix approved by Court—Opposition 
by beneficiary of 1/28 interest in minerals—
Whether delay in administration—Whether 
oil lease a lease of real property—The 
Devolution of Real Property Act, R.S.A 
1955, c. 83—The Land Titles Act Clarifica-
tion Act, 1956 (Alta.), c. 26. 

HAYES V. MAYHOOD et al., 568. 
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