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ASSIGNEE.—Continued. 
valid title to the property in question which he 
could set up even against an action brought 
directly by the creditors. BURLAND V. MOP. 
FATT — — — — — — 76 

ASSIGNMENT—Of interest in patent — 291 
See PATENT 1. 

2—Of equity of redemption in trust—Recon-
veyance by trustee — Foreclosure against trus- 
tee 

	

	— — — — — — 516 
See MORTGAGE 1. 

BANS—A88essment on Capital Stock cf—Par 
value — — — — — — 485 

See ASSESSMENT AND TAXES 1. 

BILL IN EQUITY—To rectify award--Prayer 
for general relief—Jurisdiction of Court to grant 
relief under — — — — — 156 

See ARBITRATION AND AWARD 1. 
BILL OF £%GRANGE—Not stamped by drawer 
—A1lxed by drawee before being discounted—
Double duty affixed at trial—Knowledge of law 
relating to stamps -42 Vic. ch. 17—Plea that 
defendant did not make draft—Con. Stats. N. B. 
ch. 37 sec. 83 sub-secs. 4 and 5—Evidence of 
want of stamp under—Special plea.] R. remitted 
by mail to V. a draft on Bay of Fundy Quarry-
ing Co., Boston, Mass., in payment of an account 
of the Company, of which R. was superintendent. 
The draft, when received by V., was unstamped, 
and V. affixed stamps required by the amount 
of the draft, and initialed them as of the date 
the draft was drawn, which was at least two 
days prior to the date on which they were actu-
ally affixed. The draft was not paid, and an 
action was brought against R., who pleaded, 
according to provisions of Cons. Stats. New 
Brunswick, ch. 37 sec. 83 sub-sec. 4, "that he 
did not make the draft." On the trial the draft 
was offered in evidence and objected to on the 
ground that it was not sufficiently stamped, the 
plaintiff having previously testified as to the 
manner in which the stamps were put on, and 
having also sworn that he knew the law relating 
to stamps at the time. The draft was admitted, 
subject to leave reserved to defendant to move 
for a non-suit, and at a later stage of the trial it 
was again offered with the double duty affixed. 

The trial resulted in counsel agreeing that a 
non-suit should be entered with leave reserved 
to defendant to move for verdict, court to have 
power to draw inferences of fact. 

On motion, pursuant to such leave reserved, 
the Supreme Court of New Brunswick set aside 
the non-suit and ordered a verdict to be entered 
for the plaintiffs on the ground that the defect 
in the draft of want of stamp should have been 
specially pleaded. 

On appeal to the Supreme Court of Canada t 
— Held, Strong and Gwynne JJ. dissenting, 
that double duty should have, been placed on 
the note as soon as it came into the hands of 
the drawee unstamped, and that it was too late 
at the trial to affix such double duty, the plain-
tid' having sworn that he knew the law relating  

BILL OF EXCHANGE.—Continued. 
to stamps, which precludes the possibility of 
holding that it was a mere error or mistake. 

Held, also, that under the plea that defendant 
did not make the draft, he was entitled to take 
advantage of the defect for want of stamps. 

Per Strong J.—That the note was sufficiently 
stamped and plaintiffs were entitled to recover. 

Per Gwynne J.—That if the note was not 
sufficiently stamped the defence should have been 
specially pleaded. ROBERTS V. VAUGHAN 273 
BUILDING SOCIETY—Con. Stats., L. C. ch. 69 
—Building Society by-law—Purchase of Land—
Ultra vires.] L. Oie de V., a building society 
incorporated under ch. 69 Con. State. L. C., 
by its by-laws, on the 21st August, declared 
that the principal object of the society was to 
purchase building lots, and to build on such 
lots cottages costing about $1,000 each for 
every one of its members. In order to obtain its 
object, the company through its directors, obey-
ing the instructions of the shareholders, on the 
7th October, 1874, purchased the particular lots 
described in the by-laws and contracted for the 
building of twenty-four cottages at $1,250 each, 
the amount that each of the shareholders had 
agreed to pay. A year elapses, during which 
the cottages are built and drawn by lot for dis-
tribution among the members. Un the 11th 
October, 1875, the vendors of the lots and con-
tractors for the building of the cottages borrow 
money from the Dominion Building Society, and 
transfer to the same as collateral security the 
moneys due them by the appellants in virtue of 
the deeds of purchase and building contract 
The appellant company accepted the transfer 
and paid some moneys on account, and finally a 
deed of settlement acte de réglement de compte 
was executed between the two companies, upon 
which was based the snit by H., the respondent, 
as' assignee of the Dominion Mortgage Loan 
Company (which name was substituted for that 
of " The Dominion Building Society," by 40 
Pic. ch. 80, D.), against the appellants. 

The question argued on the appeal was whe-
ther the purchase of the lots and contract for 
building entered into by the directors was intro 
vires of the appellant company. 

Held, affirming the judgment of the court 
below, that as the transaction in question was 
for the purpose of carrying ont the objects of 
the society in strict accordance with its views, 
it was not ultra vires, Strong and Gwynne J.I. 
dissenting. COMPAGNIE DE VILLAS DU CAF 
GIBRALTAR V. HUGHES— -- — — 537 

BY-LAW—Of City Council—Violation of—Effect 
of on contract made before it was passed — 113 

See CONTRACT. 

2—Of Building Society—Purchase of land 537 
See BUILDING SOCIETY. 

3—Of Municipal Corporation—Not authorised 
by charter—Ultra vires 	— — — 666 

See MUNICIPAL CORPORATION. 

CANADA TEMPERANCE ACT — Election untie 
Scrutiny—Power of County Court dude—Mottert 
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CANADA TEMPERANCE ACT._Continued. 
affecting the election.] A judge of the county 
court, in holding a scrutiny of the votes polled 
at an election under the provisions of the 
Canada Temperance.  Act, has only to determine 
the majority of votes cast, on one side or the 
other, by inspection of the• ballots used in the 
election, and has no power to inquire into 
offences against the Act, and allow or reject 
ballots as a result of such inquiry. (Henry 
J. dnbitante.) CHAPMAN T. RAND— ,— 312 
CASE8 —Eureka Woollen Mills Co. v. Moss (I) 
91) distinguished — — — 	92 

See INSURANCE, FIRE 1. 
2— Hodge v. 2'hc Queen (9 App. Cas. 117) 
followed— — — — — — 25 

See QUEBEC LICENSE ACT. 
3—Walker v. McMillan (6 Can. S. R. 241) fol- 
lowed 	  113 

See CONTRACT 1. 
4— Young v. Smith (4 Can. S. O. R. 494) fol-
lowed — — — — — — 133 

See ELECTIONS. 
COMMISSION — To take evidence abroad—Di-
rected to two Commissioners—Return signed by 
one only — Failure to administer interroga- 
tories — — — — — 	183  

See PRACTICE 1. 
CONDITION PRECEDENT — 

see WILL. 
CONTRACT—Enforcement of—Violation of City 
oy-caw — Liability of owner — Effect of by-law 
passed after coatracc was made.] S 00., con-
traotors fur the erection of a building for the 

_ reep.,ndent in the city of St. John N.B , brought 
an action claiwing to have been prevented by 
re= pondent from carrying out their contract. 
The declaration also contained the common 
counts, part of the work having been perform- 
ed. 	by the terms of the contract the building, 
when erected, would not have conformed to the 
provisions of a by-law of the city passed (under 
authority . f an A ct of the General Assembly of 
New Brunswick, 41 Vic. ch. 7) two days after 
the contract was signed. 

On the trial of the action the plaintiffs were 
non-suited, and an application to the Supreme 
Court of New Bsunswick to set such non-suit 
aside was refused. 

Held (Henry J., dissenting)—That the by-
law of the said city of St. John made the said 
contract illegal, and, therefore, the plaintiffs 
could not recover. Walker V. McMillan 
followed. 

Per Henry J.—That the erection of the build-
ing would not, so far as the evidence showed, 
be a violation of the by-law, and, therefore, the 
non-suit should be set aside and a new trial 
ordered. SPEARS a. WALKER — — — 113 
2—Not signed by vendor but subsequently ad-
mitted by his letters—Specific performance 358 

See VENDOR AND PURCHASER. 
' d— With Railway Company—Power of Com-
pany to protect itself from liability for negli- 
gence

li- 
•m• a — — 

IS 1 RAILWAYS AND RAILWAY 0031PANIE5 2. 

CONTRIBUTORY—Of Co., action against— 265 
See SHAREHOLDER. 

COPYRIGHT —— — — — 306 
MARK. TRADE MARK. 

CORPORATIONS—Promoters of—Action against 
Company and promoters for fraudulent misrepre-
sentation—Action ex delicto for deceit—Fraudu-
lent concealment.] A suit was brought against 
a joint stock company, and against four of the 
shareholders who had been the promoters of 
the company. The bill alleged that the defend-
ants, other than the company, had been 
carrying on the lumber business as part-
ners and had become embarassed ; that they 
then concocted a scheme of forming a joint 
stock company ; that the sole object of the pro-
posed company was to relieve the members of 
the firm from personal liability for debts in-
currred in the said business and induce the 
public to advance money to carry on the busi-
ness ; that application was made to the Gov-
ernment of Ontario for a charter, and at the 
same time a prospectus was issued, which was 
set out in full in the bill ; that such prospectus 
contained the following paragraphs among 
others, which the plaintiff alleged to be false : 

(1.) The timber limits of the company, inclu-
sive of the recent purchase, consist of 222} 
square miles, or 142,400 acres, and are estimated 
to yield 200 million feet of lumber. 

(2.) The interest of the proprietors of the old 
company in its assets, estimated at about 
$,140,000 over liabilities, has been transferred 
to the new company at $105,000, all taken in 
paid up stock, and the whole of the proceeds of 
the preferential stock will be used for the pur-
poses of the new company. 

(3.) Preference stock not to exceed $75,000 
will be issued by the company to guarantee 8 
per cent. yearly thereon to the year 1880, and 
over that amount the net profits will be divided 
amongst all the shareholders pro rata. 

(4.) Should the holders of preference stock so 
desire, the company binds itself to take that 
stock, back during the year 1880 at par, with 8 
per cent. per annum, on receiving six months' 
notice in writing. 

(5.) Even with present low prices the com-
pany, owing to their superior facilities will be 
able to pay a handsome dividend on the ordi-
nary as well as on the preference stock, and 
when the lumber market improves, as it must 
soon do, the profits will be correspondingly in-
creased. 

The bill further alleged that the plaintiffs sub-
scribed for stock in the company on the faith 
of the statements in the prospectus ; that the 
assets of the old company were not transferred 
to the new in the condition that they were in 
at the time of issuing the prospectus; that the 
embarrassed condition of the old company was 
not made known to the persons taking stock in 
the new company, nor was the fact of a mort-
gage on the assets of the old company having 
been given to the Ontario Bank, after the pros-
pectus was issued but before the stock certifi-
cates were granted g that the assets of the old 

• 

— — 166 
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CORPORATIONS.—Continued. 
company were not worth $140,000, or any sum 
over liabilities, but were worthless; and prayed 
for a recission of the contract for taking stock, 
for repayment of the amount of such stock, and 
for damages against the directors and promoters 
for misrepresentation. 

There was evidence to show that the promo-
ters had reason to believe the prospects of the 
new company to be good, and that they had 
honestly valued their assets. 

On the argument three grounds of relief were 
put forward :— 

(1.) Recission of the contract to subscribe for 
preference stock. 

(2.) Specific performance of the contract to 
take back the preference stock during the year 
1880 at par. 

(3.) Damages against the directors and pro-
moters for misrepresentation. The company 
having become insolvent the plaintiffs pat their 
case principally on the third ground. 

Held, affirming the judgment of the court be-
low, that the plaintiffs could claim no relief 
against the company by way of recission of the 
contract, because it appeared that they had 
acted as shareholders and affirmed their con-
tract as owners of shares after becoming aware 
of the grounds of misrepresentation. 

Held, also, as to the action against the 
defendants other than the company for deceit, 
that the evidence failed to establish such a case 
of fraudulent misrepresentation as to entitle 
plaintiffs to succeed as for deceit. 

Held, also, as to the alleged concealment of 
the mortgage to the Ontario Bank, it having 
been given after the prospectus was issued, it 
could not have been in the prospectus, and, 
moreover, that the shareholders were in no way 
damnified thereby, as the new company would 
have been equally liable for the debt if the 
mortgage had not been given ; and as to the 
concealment of the embarrassed condition of the 
old company, the evidence showed that the old 
firm did not believe themselves to be insolvent ; 
and in neither case were they liable in an action 
of this kind. PETRIE O. GUELPH LUMEER COM-
PANY — — — — — — 450 
CORRUPT PRACTICES — — — 138 

See ELECTIONS. 
COSTS — — — — — — 322 

See ADMINISTRATOR. 
COUNTY COURT JUDGE—Powers of, in holding 
scrutiny under Canada Temp. Act— — . 312 

See CANADA TEMPERANCE AOT. 
CREDITORS—Assignee in trust for—Conveyance 
fraudulent as against— — — — 76 

See ASSIGNEE. 

CROWN—Priority of as simple contract creditor 
—Insolvent bank — Winding-vp proceedings—
Eatopuel—Acceptance of dividends by Crown not 
waiver-45 •Vac. eh. 23.] The Bank of Prince 
Edward Island became insolvent and a winding 
up. order was made on the 19th June, 1882. At 
the time of its insolvency the bank was indebted  

CROWN.—Oontinued. 
to Her Majesty in the sum of $93,494.20, being  
part of the public moneys of Canada which ha 
been deposited by several departments of the 
Government to the credit of the Receiver Gen-
eral. The first claim filed by the Minister of 
Finance at the request of the respondents (liqui-
dators of the bank), did not specially notify the 

'liquidators that Her Majesty would insist upon 
the privilege of being paid in full. Two divi-
dends of 15 per cent. each were afterwards paid, 
and on the 28th February, 1884, there was a 
balance due of $65,426 95. On that day the 
respondents were notified that Her Majesty in-
tended to insist upon her prerogative right to 
be paid in full. At this time the liquidators 
had in their hands a sum sufficient to pay in full 
Her Majesty's claims. The fo lowing objection 
to the claim was allowed by the Supreme Court 
of Prince Edward Island, viz.: " i hat Her 
Majesty the Queen, represented by the Minister 
of Finance and the Receiver General, has no 
prerogative or other right to receive from the 
Bank of Prince Edward 'Wand the whole amount 
due to Her Majesty, as claimed by the proof 
thereof, and has only a right to receive rtivi-
dends as an ordinary creditor of the above 
banking company. 

On appeal to the Supreme Court of Canada : 
Held, reversing the judgment of the court be-
low :—(1) That the crown claiming as a simple 
contract creditor has a right to priority over 
other creditors of equal degree. This preroga-
tive privilege belongs to the crown as represent-
ing the Dominion of Canada, when claiming as 
a creditor of a provincial corporation in a pro-
vincial court, and is not taken away in proceed-
ings in insolvency by 45 Vic. ch. 22. (2) That 
the crown had not waived its right to be pre-
ferred in this case by the form in which the 
claim was made, and by the acceptance of two 
dividends. THE QUEEN V. BANK OP NovA SCOTIA 1 
2--Right to have petition of right against—
Order in Council—Account stated—Considera-
tion — — — — — — 885 

See PETITION OP RIGHT. 
DAMAGES—Measure of—Fire insurance—Tenant 
for life—Value of premises — — — 212 

See INSURANCE, FIRE 2. 
2--To husband as administrator—Death of wife 
by negligence of Railway Company— — 422 

Nee RAILWAYS AND RAILWAY COMPANIES 1. 
3—By interim injunction — — — 571 

See DOMINION LANDS. 
DEED—Construction of—. stoppel—Misrepresen-
tation.] G. M., a man of education, well ac-
quainted with commercial business, executed a 
bond to pay certain sums of money, in certain 
events, to the Merchants' Bank of Canada. By 
an agreement, bearing even date with the bond, 
it was recited inter atia that in consideration 
of a mortgage granted to the bank by M. Bros. 
Is Co., the bank had agreed to make further 
advances to M. Bros. 4  Co., joint obligors with 
G. M., and parties to the agreement, and thpt 
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DEED.—Continued. 
the agreement was executed to secure the bank 
in case there should be any deficiency in the 
assets of the firm, or in the value of the property 
comprised in said mortgage, and to secure the 
bank from ultimate loss. The agreement con-
tained also a proviso that if the firm should 
well and truly pay their indebtedness, then the 
bond and agreement should become wholly void. 
In a suit brought upon the said agreement 
against G. M., alleging a deficiency in the assets 
of the firm and indebtedness to the bank, G. M. 
pleaded that the agreement had been executed 
by him on representation made to him by one 
of his co-obligors that it was to secure the bank 
against any loss which might arise by reason of 
the refraining from the registration of the mort-
gage, or by reason of any over valuation of the 
property embraced in the mortgage, and not 
otherwise. The bank, the plaintiffs, made no 
representations whatever to the defendants. 

Held, affirming the judgment of the court 
below, Gwynne J. dissenting, that G. M. was 
bound by the execution of the documents, and 
was liable upon them according to their tenor 
and effect. MoIFATT v. MERCHANTS' BANK OF 
CANADA— — — .— — — 46 

2—Recitals in—Exerciseof power of sale by, 
after foreclosure— — — — — 516 

See MORTGAGE 1. 
DEMURRER — — — -® — 265 

See SHAREHOLDER. 

DISCRETION—Of Court below—Exercise of—
Right of Court of Appeal to interfere with— 197 

See ARBITRATION 2. 

DOMINION OF CANADA—Liability of, for Pro-
vincial debt — — — — — 385 

See PETITION OF RIGHT. 

DOMINION LANDS—Permits to cut timber 
(Man.)—Rights of holders of—Dominion Lands 
Act, 1879, 47 Vic., ch. 71, sec. 52—Interim In.
jur ction—Damages. ] On the 21st November, 
1881, Sinnott et al. obtained a permit from the 
Crown Timber Agent. Manitoba, "to cut, take 
and have for their own use from that part of 
range 10 E. that extends five miles north and 
five miles south of the Canadian Pacific Rail-
way track," the following quantities of timber: 
2,000 cords of wood and 25,000 ties, permit to 
expire 1st May, 1882 They obtained another 
permit on the 10th February, 1881 to cut 25,e00 
ties. In February, 1a82, under leave granted 
by an Order in Council of 27th October, 1881, 
Scoble et al. cut timber for the purpose of the 
construction of the Canadian Pacific Railway 
from the lands covered by the permit of the 21st 
November, 1881. Sinnott et al by their bill of 
complaint claimed to be entitled by their permit 
to the sole right of cutting timber on said lands 
until the 1st May, 1882, and prayed that the 
defendants Scoble et al. might be restrained by 
injunction from cutting timber on said lands, 
and mieht be ordered to account for the value 
of the timber cut. An interim injunction was 

DOMINION LANDS.—Continued. 

granted on S. et al. who justified their acts 
under the Order in Council of the 27th October, 
1881, and denied the exclusive possession or 
title to the lands or standing timber. The in-
junction was made perpetual by the judge who 
heard the cause, but, on re-hearing, the judg-
ment was reversed, and it was ordered that an 
enquiry should be made as to damages suffered 
by defendants' by reason of the issue of the 
interim injunction at the instance of the plain-
tiffs. 

Held,—that the decree made on re-hearing by 
the Court of Queen's Bench of Manitoba should 
be affirmed, and that the permit in question did 
not come within the provisions of the Dominion 
Lands Act of 1879, and did not vest in Sinnott 
et al (the plaintiffs) any estate, right or title in 
the tract of land upon which they were per-
mitted to cut, nor did it deprive the Government 
from giving like licenses or others of equal 
authority to other persons, as long as there was 
sufficient timber to satisfy the requirements of 
the plaintiffs' licenses. SINNOTT & SCOBLE 571 

ELECTION—Dominion Elections Act, 1874, secs. 
95 and 98.—Promise to pay debts due for a pre-
vious election—Hiring of carters to convey voters 
to poll—Ccrrupt practices.] Held, affirming the 
judgment of the court below, 1st. When an 
agent of a candidate receives and spends for 
election purposes large sums of money, and does 
not render an account of such expenditure, it 
will create a presumption that corrupt practices 
bave been resorted to. 

(2.) The payment by an agent of a sum of $147 
to a voter claiming the same to be due for ex-
penses at a previous election, and who refuses 
to vote until the amount is paid, is a corrupt 
practice. 

(3.) The hiring and paying of carters by an 
agent to convey voters who are known to be 
supporters of the agent's candidate is a corrupt 
practice.—Young v. Smith followed. BEL-
LEAU IT. DUSSAULT — — — — 133 

2—Under Can. Temp. Act—Scrutiny — 312 
See CANADA TEMPERANCE ACT. 

ESTOPPEL — — 	 1, 46, 212 
See CROWN. 
" DEED. 
'.' INSURANCE, FIRE, 2. • 

EVIDENCE—Under plea that defendant did not 
make draft sued on—Cons. State. B. cap. 37, 
sec. 83 — — — — — — 273 

See BILL OF EXCHANGE. 

EXECUTION— Writ of — Premature issue—Ir-
regularity — — — — — 107 

See FRAUDULENT PREFERENCE. 

FACTUM—Scandalous and impertinent—Ordered 
to be taken of the files pf the Court.] The plain-
tiff's factum, containing reflections on the judge 
in equity, and the full court of New Bruns-
wick, was ordered to be taken off the files of 
the court as scandalous and impertinent. VER- 
NON V. OLIVNB — 	— 	— ]-56 
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FINAL JUDGMENT—When time for appeal be-
gins to run — — — — — 137 

See GARNISHEE. 
FORECLOSURE OF MORTGAGE—Against trus-
tee—Sale under—Exercise of power of sale after 
foreclosure — — — — — 516 

See MORTGAGE 1. 

2—Purchase by Mortgagee—Right of Mortga-
gor's heirs to redeem after — — — 639 

See MORTGAGE 2. 

FRAUDULENT PREFERENCE — Facilitating 
the recovery of judgment — Rev. Stats Ont., 
chap. 118, secs. 1 and 2.] On the 28th March, 
1882, a writ was issued by C. et al (respon-
dents) against one M. for the recovery of the 
sum of $32,155.33, and said writ was duly en-
dorsed, in accordance with the provisions of 
the Judicature Aet, with particulars of the 
claim of the respondents for the said sum of 
$32,155.33 on an account previously stated and 
settled between C. et al. and M., such amount 
being arrived at by allowing to M. a discount 
of 5 per cent. for the unexpired balance of the 
term of credit to which M. was entitled on the 
purchase of the goods. No appearance was 
entered by M. to the writ, and on the 8th April 
judgment was recovered for the amount, and 
on the same day writs of execution were issued. 
M. et al. (appellants), creditors of M., instituted 
an action against him on the 8th April, 1882, 
and obtained judgment on the 14th April, and 
on the same day writs of execution were issued 

The stock-in-trade was sold by the sheriff at 
public auction, under all the executions in his 
hands, to the respondents, who were the high-
est bidders. 

On a trial in an interpleader issue, to try 
whether appellants' execution against M. was 
entitled to priority over that of respondents, 
and whether the judgment of the latter was 
void for fraud, and as being a preference ; and 
whether respondents executions were void as 
against appellants' execution, on account of 
their having issued them before the expiration 
of eight days from the last day for appt arance, 
Mr. Justice Armour directed a verdict or judg-
ment to be entered in favor of the appellants. 
That judgment was reversed by the Queen's 
Bench Division of the High Court of Justice of 
Ontario, whose judgment was affirmed by the 
Court of Appeal for Ontario. On appeal to the 
Supreme Court of Canada : 

Held, affirming the judgment of the Court of 
Appeal,—That what the debtor did in this 
case did not constitute a fraudulent preference 
prohibited by R. S. O., chap. 118, and that the 
premature issue of the execution of the r spon-
dents was only an irregularity, and not a null- 
ity. MAODONALD v. CROMBIE 	— — 107 
2--Insolvent Act of 1875 and amending Acts— 
Mortgage of insolvent's property — 	— 708 

See INSOLVENCY. 
GARNISHEE—Promissory note overdue in hands 
of payee—Garnishee clauses, C. L. P. Act—
Payment by drawer into court by order of a judge, 

GARNISHEE.—Continued. 
effect of Appeal—Final judgment—Supreme and 
Exchequer Court Act, 1875, sec. 25—Supreme 
Court Amendment Act, 1879, Sec. 9.] An action 
was brought by respondent as endorsee of a 
promissory note made by appellants in favor of 
one J. A., and by him endorsed to respondent. 
The appellants pleaded that the ammmt of the 
note had been attached in their hands by one of 
A.'s judgment creditors and paid under the 
garnishee clauses of the Common Law Proce-
dure Act of P.E. i , transcripts of secs. 60 to 67 
inclusive, of the English O. L. P. Act, 1854. 
To this plea respondent demurred on the ground 
that the debt was not one which could properly 
be attached, and on the 5th February, 1883, the 
Supreme Court gave judgment in favor of the 
respondent on the demurrer. No rule for judg-
ment on the demurrer was taken out by the 
respondent. On the 19th March following an 
order was obtained to ascertain amount of debt 
and damages for which final judgment was to 
be entered, and judgment was signed for the 
respondent on the 2nd May following. The 
appellants then appealed to the Supreme Court 
of Canada. 

Held, reversing the judgment of the court 
below, that an overdue promissory note in the 
hands of the payee is liable to be attached by a 
judgment creditor under the C. L. P. Act, and 
that payment of the amount by the garnishee to 
the judgment creditor of the payee, in pursuance 
of a judge's order, is a valid discharge. 

On motion to quash for want of jurisdiction, 
it was contended on behalf of respondent that 
the appellants should have appealed from the 
judgment rendered on the demurrer on the 5th 
February, 1883, and within thirty days from 
that date; buz, 

Held, that theudgment entered on the 2pd 
May, 1883, was the 'r finaludgment " in the 
case from which an appeal would lie to the 
Supreme Court. RoBLEE v. RANKIN — 137 

GENERAL RELIEF—Prayerfor, in bill to rectify 
award — — — — — — 156 

See ARBITRATION AND AWARD 1. 

HUSBAND AND WIFE—Insurable interest in 
wife's properly — 	— — — 212 

See INSURANCE, LIFE 2. 
INFRINGEMENT—Of patent— — 294 300 

See PATENT 1, 2. 

INSOLVENCY—Insolvent Act of 1875 and amend-
ing Acts—Mortgage of Insolvent's Property—
Transfer within thirty days in contemplation of 
Insolven cy—Fraudulent preference under section 
133 — Merchants Shipping Act.] F , a ship-
owner in Yarmouth, N.B., employed as his 
agents in Liverpool J. & Co., the defendant J. 
being a member of their firm, and as agents in 
New York he employed the firm of S. & B., of 
whirl] the defendant S. was a member. In the 
course of his dealings w,th these agents he be-
came indebted to both firms for acceptances by 
them of his drafts, made when he was in want 
of money, towards the payment of wl ?ch they 



786 	 ' 	ïNDEg. 	 [S. C. R. VoL. XI. 

INSOLVENCY.—Continued ' 
received the freights of his vessel and remit-
tances in money. On one occasion he said that 
he would givè to the Liverpool firm a mortgage 
on the " Tsernogora" or the "Magnolia" when 
they should require it, and in a subsequent con-
versation with a member of the firm he agreed 
to give such mortgage on certain conditions 
which were not carried out. He also promised 
the firm in New York to give them security in 
case anything happened, and mentioned as such 
security a mortgage on the "Tsernogora." 
According to F.'s own statement he had suffi-
cient property to pay his liabilities when these 
conversations took place. A few weeks after 
these conversations took place, .F. executed a 
mortgage of shares of the "Tsernogora" in 
favor of the defendants J. and S. and had the 
same recorded and within thirty days thereafter 
a writ of attachment in insolvency was issued 
against him. The plaintiff, who was appointed 
assignee of F.'s estate by his creditors, filed a 
bill to have the mortgage set aside, claiming 
that it was void under section 133 of the "In-
solvent Act of 1875." The defendant J. did not 
answer the.plaintiff's bill, and the other defen-
dants denied that the mortgage was made in 
contemplation of insolvency, and also claimed 
that as it was made under the provisions of the 
" Merchants' Shipping Act" (Imperial), it was 
not affected by the `Insolvent Act of 1875." 
Theudge in equity, before whom the cause 
was heard, made a decree in favor of the plain-
tiff and ordered the mortgage to be set aside, 
and the Supreme Court of Nova Scotia dis-
missed an appeal from that judgment.: On 
appeal to the Supreme Court of Canada : 

Held,—affirming the judgment of the court 
below, Henry, J. dissenting, that the promise 
to give security "in case anything should hap-
pen," could only mean " in case the party 
should go,into insolvency," and that the trans-
fer was void under section 133 of the "Insol-
vent Act of 1875." 

Held, also, that the provisions of the " Mer-
chants' Shipping Act" did not prevent the 
property in the ship passing to the assignee 
under the Insolvent Act. J Duns v. KINNEY 708 
INSURANCE, FIRE—Insurance policy—Insur-
able interest—Special condition—Renewal—New 
contract—Appeal—New trial ordered by Court 
below—Questions of law.] J., the manager of 
appellant's firm, insured the stock of one S:, a 
debtor to the firm, in the name and for the bene-
fit of the appellant. At the time of effecting 
such insurance J. represented appellant to be 
mortgagee of the stock of S. S. became insol-
vent and J. was appointed creditors' assignee, 
and the property of the insolvent was conveyed 
to him by the official assignee. On March 8, 
1876, S. made a bill of sale of his stock to J., 
having effected a composition with his creditors 
under the Insolvent Act of 1875, but not having 
had the same confirmed by the court. The 
insurance policy was renewed on August 5; 
1876, one year after its issue. On January 12, 
1877, the bill 0 sale to J. was discharged and  

INSURANCE, FIRE.—Continued. 
a new bill of sale given by S to the appellant, 
who claimed that the former had been taken by 
J. as his agent, and the execution of the latter 
was merely carrying out the original intention 
of the parties. The stock was destroyed by 
fire on March 8, 1877. An action having been 
brought on the policy it was tried before Smith 
J. without a jury, and a verdict was given for 
the plaintiff. The Supreme Court of Nova 
Scotia set aside this verdict and ordered a new 
trial on the ground that plaintiff had no insur-
able interest in the property when insurance 
was effected, and that no interest subsequently 
acquired would entitle -him- to' maintain the 
action. 

One of the conditions of the policy was " that 
all insurances, whether original or renewed, 
shall be considered as made under the original , 
representation, in so far as it may not be varied 
by a new representation in writing, which in 
all cases it shall be incumbent on the party 
insured to make when the risk has been changed, 
either within itself or by the surrounding or 
adjacent buildings." 

On appeal to the Supreme Court of Canada : 
Held,-1 That the appeal should be heard. 
Eureka Woollen Hills Co. v. Moss distinguished. 

(2.) That the appellant having had no insur-
able interest when the insurance was effected, 
the subsequently acquired interest gave him no 
claim to the benefit of the policy, the renewal 
of the existing policy being merely a continuance 
of the original contract. Howes", v. LANCASHIRE 
INSURANCE COMPANY — — — — 92 
2—Policy—Termination by Company—Surren-
der—Waiver—Estoppel — Husband and wife—
Insurable interest in wife's property—Tenant for 
life—Damages ] A. effected insurance on C: s 
property, on which he held a mortgage, under 
authority from and in the name of C., with 
loss payable to himself. During the continu. 
ance of the policy the company notified A. that 
the insurance would be terminated,and advised 
him to, insure elsewhere. Such notice also 
stated that unearned premiums would be re-
turned, but no payment or tender of same was 
made according to conditions of policy. A. 
took policy to agent of insurers, who was also 
agent of the W. Ins. Co., and left it with him, 
directing him to put risk in latter company. 
No receipt was given, and property was des-
troyed by fire immediately after. Company 
resisted payment on the ground that policy was 
surrendered, and contended on the trial, in ad-
dition, that C. had parted with his interest in 
the property by giving a deed to one B. who 
had re-conveyed to C.'s wife, and the proper 
proofs of loss had not been given, claiming, in 
reply to a plea of waiver in regard to such 
proofs, that such waiver should have been in 
writing, according to a condition in the policy. 
They had refused to return policy on demand. 

Beld, reversing the judgment of the court 
below, Fournier J. dissenting, that C, had an 
insurable inrerest in the property at the time 
of the loss, as the husband of the owner in fee 
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and tenant by the courtesy initiate, and having 
had also an insurable interest when the insur-
ance was effected, the policy was not avoided 
by the deed to B. 

That the company, by wrongfully withholding 
the policy, were estopped from claiming that 
proofs of loss had n9t been given according to 
endorsed condition, and were equally estopped 
from setting up the condition requiring waiver 
of such proofs to be in writing if such condition 
applied to waiver of proofs of loss. 

That the measure of damages recoverable by 
tenant for life of the insured premises is the full 
value of such premises to the extent of the sum 
insured. 

Per Fournier J. dissenting, that the sending 
of the circular by the company, and compliance 
with its terms by the assured in giving up the 
policy to the company's agent, was a surrender 
of said policy, and plaintiff therefore could not 
recover. 

Under the practice in Nova Scotia, where the 
wife is improperly joined as co-plaintiff with 
the husband the suit does not abate, but the 
wife's name must be struck out of the record 
and the case determined as if brought by the 
husband alone, CALDWELL V. STADACONA FIBE 
AND LIFE INSURANCE COMPANY — — 212 
INSURANCE, MARINE—Voyage policy—Sailing 
restrictions—Time of entering Gulf of St. Law-
rence—Attempt to enter.] In an action on a 
voyage policy containing this clause, " war-
ranted not to enter or attempt to enter or to use 
the Gulf of St. Lawrence prior to the 10th day 
of May, nor after the 30th day of October (a 
line drawn from Cape North to Cape Ray and 
across the Strait of Canso to the northern 
entrance thereof shall be considered the bounds 
of the Gulf of St. Lawrence)," the evidence was 
as follows :— 

The Captain says: " The voyage was from 
Liverpool to Quebec and ship sailed on 2nd 
April. Nothing happened until we met with 
ice to the southward pf Newfoundland. Short-
ened sail and dodged about for a few days try-
ing to work our way around it. One night 
ship was hove to under lower main top-sail, and 
about midnight she drifted into a large field of 
ice. There was a heavy sea on at the time, and 
the'ship sustained damage. We were in this 
ice three or four hours. Laid to all the next 
day. Could not get further along on account 
of the ice In about twenty-four hours we 
started to work up towards Quebec." 

The log-book showed that the ship got into 
this ice on the seventh of May, and an expert 
examined at the trial swore that from the entries 
in the log-book of the 6th, 7th, 8th and 9th of 
May, the captain was attempting to enter the 
Gulf of St. Lawrenoe. 

A verdict was taken for the plaintiffs by con-
sent, with leave for the defendants to move to 
enter a nonsuit, or for a new trial ; the court to 
have power to mould the verdict, and also to 
drawinferences of fact the same as a jury. The  

INSURANCE, IMM. —Continued. 
Supreme Court of New Brunswick sustained the 
verdict. 

On appeal to the Supreme Court of Canada : 
—Held, reversing the judgment of the court 
below, Henry J , dissenting, that the above 
clause was applicable to a voyage policy, and 
that there was evidence to go to the jury that 
the captain was attempting to enter the gulf 
contrary to such clause. TAYLOR O. MORAN 347 
2— Total loss—Notice of abandonment — 
Waiver 	— — — — — 188. 

See PRACTICE 1. 
INTERIM INJUNGNTION—Damages by — 571 

See DOMINION LANDS.. 
INTERROGATORIES—Under Commission to take 
Evidence abroad—Failure to administer — 183 

See PRACTICE 1. 

INVENTION—Utility of —
See PATENT 1. 

JURISDICTION—Of Court of Equity—Prayer 
for general relief—Right to grant special relief 
under — — — — — . — 156 

See ARBITRATION AND AWARD 1. 
LEGACY—Condition Precedent — — 166 

See WILL. 
LIABILITY—Of Railway Company for negli-
gence—Special contract—Right of Company to 
protect themselves by — •— — — 612 

See RAILWAYS AND RAILWAY COMPANIES 2. 

LIQUOR — Regulations for sale of — License 
feed 	 25 

See LOCAL LEGISLATURES. 
 

LOCAL LEGISLATURES—Powers of—Regulation 
of the sale of liquor—Licensefees—British North 
America Act, 1867, sec. 91 41 Vic. ch. 3 (P.Q.) 
—Intro vires—Mandamus.] The Quebec License 
Act (41 Vic. ch. 3), is intra vires of the Legis-
lature of the Province of Quebec. Hodge v. 
The Queen, 9 App. Cas. 117, followed.)  

As this Act does not interfere with the exist-
ing rights and powers of incorporated cities, a 
by-law passed by tke corporation of the city of 
Three Rivers, on .the 3rd April, 1877, in virtue of 
its charter (20 Vic. ch. 129, and 38 Vic. ch. 
76). imposing a license fee of $200 on the sale 
of intoxicating liquors, is within the powers of 
the said corporation. SULTE U. CORPORATION OF 
THE PITY OF THREE RIVERS 	— — 25 
MERCHANTS' SHIPPING ACT — — 708 

See INSOLVENCY. 
MISREPRESENTATION 	— — 46 

Sce DEED. 

2—Action against company—Fraudulent mis- 
representation and concealment — 	— 450 

See CORPORATIONS. 

MORTGAGE—Assignment of equity of redemp-
tion in trust—Re-conveyance by trustee—Fore-
closure against trustee—subsequent sale—Power 
of sale in mortgage—Exercise of. by deed sifter 
foreclosure—Recitaie in deed.] S. gave a mort- 

- 291 
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MORTGAGE.—Oontinued. 
gage of leasehold premises to thelmperial Loan 
and Investment Co., with a covenant authoriz-
ing the company to sell the premises on default, 
with or without notice to mortgagor, and either 
at public or private sale. The mortgage con-
veyed the unexpired portion of the current 
term, and " every renewed term." K., shortly 
after giving the mortgage, conveyed the equity 
of redemption in the mortgaged premises to one 
0'S. for a nominal consideration, and in trust 
to carry out certain negotiations for K., who 
then left the country and was absent for several 
years. During his absence the lease of the 
ground mortgaged to the company expired, and 
was renewed in the name of O'S. 

Default having been made in the payment of 
interest under the mortgage, a suit was brought 
against 0'S. for foreclosure, the mortgagees 
having knowledge of his want of interest in the 
premises. Prior to such suit 0'S., fearing that 
such proceedings would be taken against him, 
had executed a deed of re-conveyance of the 
equity of redemption to K., brit such deed was 
never delivered. 

0'S. then filed an answer and a disclaimer of 
interest in such suit, but he was afterwards per-
suaded by the mortgagees to withdraw the 
same and consent to a decree, and a final order 
of foreclosure was made against him. Pursuant 
to this order the company subsequently sold 
the mortgaged premises to the defendant D. for 
a sum less than the amount due under the mort-
gage ; the deed to D. recited the proceedings 
in foreclosure, and purported to be made pur-
suant to the final order of foreclosure. 

K. brought a suit against the company and 
D. to bave the decree re-opened and cancelled, 
and the deed to D set aside, and prayed to be 
allowed to come in and redeem the premises. 

Held—affirming the judgment of the Court of 
Appeal, Strong and Henry JJ. dissenting—that 
even if the decree of foreclosure was improperly 
obtained, and consequently void, yet the sale 
and conveyance to D. were a sufficient execu-
tion of the power of sale in the mortgage, and 
passed the renewed term conveyed by the mort-
gage. KELLY V..THE IMPERIAL LOAN INVESTMENT 
Co. or CANADA 	— — — — 516 
2—Mortgagor and mortgagee—Foreclosure and 
sale—Purchase by mortgagee—Right to redeem 
after—Statute of limitations—Trustee for sale.] 
In a foreclosure snit against the heirs of a 
deceased mortgagor who were all infants, a 
decree was made ordering a sale; the lands 
were sold pursuant to the decree and pur-
chased by J. H., acting for and in col-
lusion with the n'iortgagee; J. H., imme-
diately atter receiving his deed, conveyed 
to the mortgagee, who thereupon took 
possession of the lands and thenceforth dealt 
with them as the absolute owner thereof; by 
subsequent devises and conveyances the lands 
became vested in the defendant bi. H. who sold 
them to L., one of the defendants to the suit, a 
bond fide urchaser without notice, taking a 
mortgage for the purchase money. in a suit to  

MORTGAGE.—Continued• 
redeem the said lands brought by the heirs of 
the mortgagor some eighteen years after the 
sale and more than five years after some of the 
heirs had become of age : 

Held,—reversing the judgment of the Court 
of Appeal, that the suit being one impeaching 
a purchase by a trustee for sale the statute of 
limitations had no application, and that, as the 
defendants and those under whom they claimed 
had never been in possession in the character 
of mortgagees, the plaintiffs were not barred by 
the provisions of R. S. 0. ch. 108 sec. 19, and 
that the plaintiffs were consequently entitled to 
a lien upon the mortgage for purchase money 
given by L. 

Held, also, that as it appeared that the plain-
tiffs were not aware of the fraudulent character 
of the sale until just before commencing their 
suit, they could not be said to acquiesce in the 
possession of the defendants. FAtrLDs v. HAR-
PER — — — — — — 639 
3—In contemplation of insolvency—Insolvent 
Act of 1876—Fraudulent preference — 	708 

See INSOLVENCY. 
MUNICIPAL CORPORATION—By-law — Expro-
priation—Flight of Way—Cost of—Guarantee—
By-law—Ultra vires—Injunction-44 and 45 
Vic. ch. 40 sec. 2—Construction of.] Under 44 
and 45 Vic. ch. 40. sec. 2 (P.Q.), passed on a 
petition of the Quebec Central Railway Com-
pany, after notice given by them, asking for an 
amendment to their charter, the town of Levis 

Q
assed a by-law guaranteeing to pay to the 
uebec Central Railway Company the whole 

cost of expropriation for the right of way for 
the extension of the railway to the deep water 
of the St. Lawrence river, over and above 
$30,000. Appellants, being ratepayers of the 
town of Levis, applied for and obtained an in-
junction to stay further proceedings on this by-
law, on the ground of its illegality. The pro-
viso in section 2 of the Act, under which the 
corporation of the town of Levis contended that 
the by-law was authorized, is as follows : 
"'Provided that within thirty days from the 
sanction of the present Act, the corporation of 
the town of Levis furnishes the said company 
with its said guarantee and obligation to pay 
all excess over $30,000 of the cost of expropria-
tion for the right of way " By the Act of in-
corporation of the town of Levis, no power or 
authority is given to the corporation to give 
such guarantee. The statute 44 and 45 Vic. 
ch 40, was passed on the 30th June, 1881 ; and 
the by-law forming the guarantee was passed 
on the 27th July following. 

Held, reversing the judgment of the Court of 
Queen's Bench, L. C., appeal side, and restor-
ing the judgment of the Supreme Sourt,—that 
the statute in question did not authorize the 
corporation of Levis to impose bu,  dens upon 
the municipality which were not authorized by 
their Act of incorporation or other special leg• 
islative authority, and therefore the by-law 
was invalid, and the injunction must be sus- 
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tained. (Ritchie C J. dubitante.) QUEBEC 
WARzHousR Co. v. LEVIS — — — 666 

NAME—Right to use one's own — — 806 
See TRADE MARK. 

NEGLIGENCE—Defective sidewalk—Lawful use 
of street—Contributory negligence.] In an action 
against the town of Portland for damages aris-
ing from an injury caused by a defective side-
walk, the evidence of the plaintiff showed that 
the accident whereby she was injured, happened 
while she was engaged in washing the window 
of her dwelling from the outside of the house, 
ant that in taking a step backward her foot 
went into a hole in the sidewalk and she was 
thrown down and hurt ; she also swore that she 
knew the hole was there. There was no evi-
dence as to the nature and extent of the hole, 
nor was affirmative evidence given of negligence 
on the part of any officer of the corporation. 

The jury awarded the plaintiff $300 damages, 
and a rule nisi for a new trial was discharged. 

Held,—Per Taschereau and Gwynne JJ., 
that there was no evidence of negligence to 
justify the verdict of the jury, and there must 
e a new trial. 

Per Henry J., that there was evidence of 
negligence by the defendants, but that the 
question of contributory negligence had not 
been properly left to the jury, and there should 
be a new trial. 

Per Ritchie C.J. and Fournier J., that the 
plaintiff was neither welkin g nor passing over, 
travelling upon, nor lawfully using the said 
street as alleged in the declaration, and she was 
therefore not entitled to recover. THE TOWN OF 
PORTLAND V. GRIFFITHS — — — 388 

2— Of Railway Company—Death of wife by—
Damzges-- — — — — — 422 

See RAILWAYS AND RAILWAY COMPANIES I. 

3—Of Railway Company—Power of Company 
to protect itself from—Special contract — 612 

See RAILWAYS AND RAILWAY COMPANIES 2 
4—Railway Company —Sparks from engine 188 

See RAILWAYS AND RAILWAY COMPANIES 3. 
NEW TRIAL—Granted in court below—Verdict 
against weight of evidence—Appeal refused— 91 

See APPEAL 1. 

2—Granted by court below—Questions of law 
Involved—Appeal allowed — — — 92 

See INSURANCE, FIRE 1. 

NOTICE OF ABANDONMENT—Waiver — 183 
See PRACTICE 1. 

NOTICE OF DISHONOR—By post sufficient 126 
See PROMISSORY ROTE. 

ORDER IN COUNCIL —Account stated by—Con-
sideration—Petition of right— — — 885 

See PETITION OF RIGHT. 

PATENT—Assignment of interest in—Subsequent 
infringement Estoppel —Utility of invention.] 
Q. obtained a patent for an alleged invention 

789 
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styled " The Paragon Black Leaf Cheque 
Book," and in his specification claimed as his 
invention ; 

In a, black leaf cheque book of double leaves 
(one-half of which are bound together while the 
other half fold in as fly-leaves, both being per-
forated across so that they can be readily torn 
out) the combination of the black leaf bound 
into the book next the-cover and provided with 
tape across its ends, the said black leaf having 
the transferring composition on one of its sides 
only. 

A half interest in this patent was assigned to 
the defendant, with whom C. was in partner-
ship, and on the dissolution of such partner-
ship said half interest was re-assigned to C., 
who afterwards assigned the whole interest to 
the plaintiffs. 

Prior to the said dissolution the defendant 
obtained a patent for what he called " Butter-
field's Improved Paragon Cheque Book," claim-
ing as his invention the following improvements 
on cheque books previously in use :- 

1. A kind of type. 2. The membrane hinge 
for a black leaf, the whole bound by an elastic 
band to the ends or sides of the lower cover. 
3. A totalling sheet. 

After the dissolution he proceeded to manu-
facture cheque books under his patent. 

The plaintiffs instituted proceedings to res-
train such manufacture, claiming that their 
patent was thereby infringed, and, on the hear-
mg before the Chancellor, obtained the relief 
prayed for ; the Court of Appeal reversed this 
judgment holding, that although the plaintiffs 
patent was infringed by the act of the defend-
ant, yet, that the patent itself was void for 
want of novelty and could not be protected. 
On appeal to the Supreme Court of Canada : 

Held, That the patent of the plaintiffs under 
which they claimed was a valid patent, and, as 
there was no doubt that it was infringed by the 
manufacture and sale of the defendant's books, 
the judgment of the Court of Appeal should be 
reversed and that of the Chancellor restored. 
THE GRIP PRINTING AND PUBLISHING Co. OF 
TORONTO V. BUTTERFIELD — — — 291 
2—Infringement of—Combination —New res-
ult.] H. obtained a patent for an oven, claim-
ing to have discovered a way of building the 
same so as to economize fuel ; the patent con-
sisted of a combination of five parts, none of 
which were claimed to be new, the alleged in-
vention consisting merely of the result. 

Held, affirming the judgment of the Court of 
Appeal, Strong J. dissenting, that the combina-
tion being a mere aggregation of parts not in 
themselves patentable, and producing no new 
result due to the combination itself, was no in-
vention, and consequently it could not form the 
subject of a patent. HUNTER V. CARRICK 800 
3—Sale of—Specific performance-32 j• 33 
Vic., ch. 11, sec. 17 (Patent Aet)—Renewal. 
On 1st June, 1877, C. P., the owner of a patent 
for an improved pump which had only about a 
month to run, but was renewable for two further 

INDEX. 
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terms of five years each, agreed to sell to P. et 
al. his pump patent for five counties, and by 
deed of same date he granted, sold and set over 
to P. et al. " all the right, title, interest which 
I have in the said invention as secured by me 
by said letters patent for, to and in the said 
limits of the counties of," he. The habendum 
in the deed was " to the full end of the term for 
which the letters patent are granted." The 
consideration was $4,500, of which $1,600 was 
paid down, and mortgages given on the land on 
which the business was carried on, and on the 
chattels for the-residue. The patent expired on 
the 19th July, 1877, and C.P. renewed it in his 
own name for the further term of five years, and' 
P. et al. having made default in June 1878, C. 
P. filed his bill asking for payment of the bal-
ance of purchase money, or in default for a sale 
of the land. Almost at the same time P. et al. 
brought a suit against C.P. to enforce specific 
performance of the agreement for sale of the 
patent right for the full period to which C. P. 
was entitled to renew the same ander the patent 
laws. 

Held,—In the suit Peck et al. v. Powell, re-
versing the judgment of the Court of Appeal, 
that under the agreement and assignment plain-
tiffs were entitled to the extension as well as 
the current term. 

And in the suit Powell v. Peck et al., affirm-
ing the judgment of the Court of Appeal, that 
C. P. was entitled to a decree for the redemption 
or foreclosure of the mortgaged premises with 
costs. 

Per Strong J.—According to the principles 
upon which a court of equity acts in carrying 
into execution by its decree such contracts and 
agreements as are properly the subject of its 
jurisdiction, the court will always execute the-
whole or such parts of the agreement as `remain 
executory, but if the parties have thought fit, 
before the institution of the suit, to carry out 
any of the terms of the contract, such executed 
portions will not be disturbed. 

Per Henry and Gwynne JJ.—That the de-
crees in the Court of Chancery should be con-
solidated and the decree for sale in default of 
payment in the suit of Powell v. Peck et 'al. 
delayed until P. had assigned the renewal term. 
Paox V PowELL — — — -- 494 
PETITION OF RIGHT— Provincial debt — Lia-
bility of Dominion for—Order in Council—
Account stated — Consideration — Demurrer — 
Right to Petition.] Prior to Confederation 
one T. was cutting timber on territory in dis-
pute between the old Province of Canada and 
the Province of New Brunswick, the former 
having granted him a license for the purpose. 
In order to utilize the timber so cut, he had to 
send it down the St. John River, and it was 
seized by the authorities of New Brunswick and 
only released upon payment of fines. T. con-
tinued the business for two or three years, pay-
ing fines to the Province of New Brunswick 
each year, until he was finally compelled to 
abandgn it, 

PETITION OF RIGHT.—Continued. 
The two Provinces subsequently entered into 

negotiations in regard to the territory in dispute, 
which resulted in the establishment of a bound-
ary line, and a commission was appointed to 
determine the state of accounts between them 
in respect to such territory. One member of 
the commission only reported finding New 
Brunswick to be indebted to Canada in the sum 
of $20,000 and upwards, and in 1871 these 
figures were verified by the Dominion Auditor. 

Both before and after Confederation T. fre-
quently urged the collection of this amount 
from New Brunswick with the object of having 
it applied to indemnify the parties who had 
suffered by the said dispute while engaged in 
cutting timber, and finally by an Order in 
Council of the Dominion Government (to whom 
it was claimed the indebtedness of New Bruns-
wick was transferred by the B. N. A. Act), it 
Was declared that a certain amount was due to 
T., which would be paid on his obtaining the 
consent of the Governments of Ontario and 
Quebec therefor. Bach consent was obtai,ed 
and payments on account were made by the 
Dominion Government first to T. and after-
wards to the suppliant, to whom T. had as-
signed the claim. Finally the suppliant, not 
being able to obtain payment of the balance 
due by said Order in Council, proceeded to re-
cover it by petition of right, to which petition 
the defendant demurred on the ground that the 
claim was hot founded upon a contract and was 
not properly a subject for petition of right. 

Fournier J., sitting in the Court of Exche-
quer, overruled the demurrer and gave judg-
ment for the suppliant. On appeal to the 
Supreme Court of Canada. 

Held,—Reversing the judgment of Fournier J. 
(Fournier and Henry JJ. dissenting) that there 
being no previous indebtedness Shown to T. 
either from the Province of New Brunswick, 
the Province of Canada, or the Dominion Gov-
ernment, the Order in Council did not create 
any debt between T. and the Dominion Govern-
ment which could be enforced by petition of 
right. THE QUEEN V. DUNN 	— — 385 
PLEADING — Demurrer — Replication j An 
action was brought by the Bank of P. E. I. 
against the appellant on a promissory note, to 
which he pleaded set-off of a draft made by the 
plaintiffs and endorsed to him ; to this there 
was a replication that the defendant was a con-
tributory on the' stock book of the bank, and 
knew that the bank was insolvent when the 
draft was purchased ; the defendant demurred 
on the ground that the replication did not aver 
that the debt for which the action was brought 
was due from the defendant in his capacity as 
shareholder or contributory : 

Held reversing the judgment of the court be-
low, brat the replication was bad in law. 
INns V. THE BANK OF PRINCE EDWARD IS-
LAND — — — — — — 265 
2—Under Cons. Stats. N.B., Cap. 37—Action 
on Bill of Exchange — — — — 273 

i$'ee BILL oP EXCHANGE. 



PRACTICE.—Continued. 
2—Bill in Equity — Prayer for general re- 
Ulf — — — — — — 156 

See ARBITRATION AND AWARD 1. 

3--Reference to arbitration at Nisi Prius—
Judge's order—Special paper Sup. Court N.B.—
Afidavits in reply — — — — 197 

Sec ARBITRATION AND AWARD 2. 
PRIORITY—Of Crown as simple contract cre- 

1 

2--Of writ of execution — — — 107 
See FRAUDULENT REFERENOM. 

PROMISSORY NOTE—Notice of dishonor by post 
sufficient-37 Vic., ch. 47, sec. 1 (D).] The 
Merchants Bank of Halifax (appellants) as 
holders of promissory notes endorsed by McN. 
(respondent) brought an action against him for 
their amount. The notes were dated at Sum-
merside, and were payable at the agency of the 
Merchants Bank of Halifax, Summerside. The 
defendant resided at the town of Summerside, 
and his place of business was there. Notices of 
dishonor were given to defendant, by posting 
such notices, addressed to the defendant at 
Summerside, at 1 o'clock p.m. on the day after 
the day on which the notes matured, the postage 
on such notices being duly prepaid in both cases. 
There is no local delivery by letter carriers from 
the post office in Summerside. No evidence was 
given by defendant that he did not receive the 
notices of dishonor, noi was any evidence given 
by the plaintiffs that the defendant had received 
them. The jury found for the defendant, con-
trary to the charge of the learned judge. A 
rule nisi having been granted to set aside this 
verdict, and for a new trial, the court discharged 
this rule nisi and directed the verdict to stand, 
on the ground that the posting of the notices of 
dishonor to the defendant was not sufficient 
notice of dishonor, inasmuch as both plaintiff 
and defendant resided in the same town, and 
the notices of dishonor should have been deliv-
ered to the defendant personally, or left at his 
residence or place of business. 

Held, reversing the judgment of the court 
below, that since the passing of 37 Vic. ch. 
47 eec.1, the notices given in the manner above 
set forth were sufficient. MERCHANTS BANK of 
HALIFAX V. MCN OTT-- 	— — — 126 
2—Overdue in hands of payee—Garnishee 
clauses, C. L. P. Act (F.B.I.) — 	— 1.87 

See' GARNISHEE. 

PROVINCIAL DEBT — Liability of Dominion 
for— — — — — —

See PETITION OF RIGHT. 

ditor — — — — — —
See CROWN. 

— 885 
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See INsuitems, FIRM 2. 
3—Azarine—Sailing restrictions — — 847 

See INSURANCE, MARINE 1. 

POWER OF SALE—In mortgage —Exercise of, 
by deed alter foreclosure and sale — 	— 516 

See MORTGAGE 1. 
PRACTICE—Commission from Sup. Court of N. 
B.—Cons. Stats. ch. 37—Directed to two Com-
missioners—Return signed by one only—Failure 
to administer interrogatories—Mar. Ins.—Total 
loss—Notice of abandonment—Waiver] A com-
mission was issued out of the Supreme Court of 
New Brunswick directed to two commissioners 
—one named by each of the parties to the suit—
to take evidence at St. Thomas, W. I., with 
liberty to plaintiff's commissioner to proceed 
ex parte if the other neglected or refused to 
attend. Both commissioners attended the ex-
amination, and defendants' nominee cross-ex-
amined the witness, but refused to certify to 
the return, which was sent back to the court 
signed by one commissioner only. Some of the 
interrogatories and cross-interrogatories were 
pit to the witnesses by the commissioners. 

Held,—That the failure to administer the 
interrogatories according to the terms of the 
commission was a substantial objection, and 
rendered the evidence incapable of being re-
ceived. 

Per Ritchie C.J., and Strong, Fournier and 
Henry JJ., that the refusal of one commis-
sioner to sign the return was merely directory, 
and did not vitiate it. 

Per Owynne J., that the return should have 
been signed by both commissioners, and not 
having been so signed was void, and the evi-
dence under it should not have been read. 

On a voyage from Porto Rico to New Haven 
respondents' vessel sustained damage and put 
into St. Thomas A survey was held by com-
petent persons named by the British consul, 
and according to their report the cost of putting 
her in good condition would exceed her value. 
The captain, under instructions from owners to 
proceed under best advice advertised and sold 
vessel, and purchaser had her repaired at a cost 
much less than the report, and sent her to sea. 

Held, that there was no evidence to justify 
the jury in finding that the vessel was a total 
loss. 

Owners of vessel gave notice to agent of un-
derwriters that they would abandon, which 
agent refused to accept. Owners telegraphed 
to captain that they had abandoned and fur him ° QUEBEC LICENSE ACT]--The Quebec License 
to proceed under the best advice. 	_ 	Act, 41 Vic. cap. 3), is intro vires of the Legis- 

Held, that this act of telegraphing the cap- lature of the Province of Quebec. (Hodge y. 
tain did not constitute a waiver of the notice of The Queen, 9 App. Uas. 117, followed.) STILTS 
abandonment. M1LLvILLM MUTUAL MAR. St FIRE V. THE CORPORATION OF THE CITY OF THREE 
INs. Co. v. DRIaconn— 	 168 RIVERS * — m 	 25 

POLICY—Fire Insurance—Special Condition—
Renewal— — — — — — 92 

See INsmiANou, FIRM 1. 

2—Fire Insurance—Termination by Company 
— Surrender — Waiver of condition — Estop-
pel— — — — — — — 212 
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RAILWAYS AND RAILWAY CCMPANIES— 
Negligence—Death of wife by—Damages to hus-
band as administrator—Benefit of children—Cosa 
of household services — Care and training of 
children.] Although on the death of a wife, 
caused by negligence of a railway company, 
the husband cannot recover damages of a 
sentimental character, yet the loss of house-
hold services accustomed to be performed by 
the wife, which would have to be replaced 
by hired services, is a substantial loss for which 
damages may be recovered, as is also the loss 
to the children of the care and moral training 
of their mother. (Taschereau and G}wynne Jr. 
dissenting) THE ST. LAWRENCE AND OTTAWA 
RAILWAY COMPANY V. LETT — — — 422 

2—Carriage by railway—Special Contract—
Negligence—Liability for — Power of company 
to protect itselffrom—Live stock at owner's risk 
—Railway Act, 1868 (31 Vic. chap. 68 sec. 20, 
sub-sec. 4-34 Vic. chap. 43 sec. 5—Cons. Rail-
way Act, 1879 (42 Vic. chap. 9.)] A dealer in 
horses hired a car from the Grand Trunk Railway 
Company for the purpose of transporting his 
stock over their road, and signed a shipping 
note by which he agreed to be bound by the 
following, among other, conditions :— 

(1.) The owner of animals undertakes all 
risks of loss, injury, damage, and other contin-
gencies, in loading, &o. 

(2.) When free passes are given to persons in, 
charge of animals, it is only on the express con-
dition that the railway company are not res-
ponsible for any negligence, default, or miscon-
duct of any kind, on the part of the company or 
their servants, or of any other person or persons 
whomsoever, causing or tending to cause the 
death, injury or detention of any person or per-
sons travelling upon any such free passes—the 
person using any such pass takes all risks of 
every kind, no matter how caused. 

The horses were carried over the Grand 
Trunk Railway in charge of a person employed 
by the owner, such person having a freeass 
for the trip ; through the negligence of the 
company's servants a collision occurred by 
which the said horses were injured. 

Held,—Per Ritchie C.J. and Fournier and 
Henry JJ., that under the General Railway 
Act, 1868 (31 Vic. ch. 68) sec. 20 sub.-sec. 4, 
as amended by 34 Vic oh. 43 sec. 5, re-enacted 
by Consol._ Ry. Act, 1879 (42 Vic. ch. 9) sec. 
25, sub-secs. 2, 3, 4, which prohibited railway 
companies from protecting themselves against 
liability for negligence by notice, condition or 
declaration, and which applies to the Grand 
Trunk Railway Company, the company could 
not avail themselves of the above stipulation 
that they should not be responsible for the neg-
ligence of themselves or their servants. 

Per Strong and Taschereau JJ., that the 
words " notice, condition or declaration," in 
the said statute, contemplate a public or general 
notice, and do not prevent a company from en-
tering into a special contract to protect itself 
from liability. TEE GRAND TRUNK RAILWAY 
Co. V. VoGEL 	 — 612  

RAILWAYS, &o.—Continued. 
3—Railway company—Sparks from engine—
Proper are to prevent emission of—Use of wood 
or coal for fuel—Contributory negligence ] R. 
owned a barn situated about two hundred feet 
from the New Brunswick Railway Company's 
line, and such barn was destroyed by fire, 
caused, as was alleged, by sparks from the de-
fendants' engine. An action was brought to 
recover damages for the loss of said barn and 
its contents. On the trial it appeared that the 
feel used by the company over this line was 
wood, and evidence was given to the effect that 
coal was less apt to throw out sparks. It also 
appeared that at the place where the fire oc-
curred there was a heavy up-grade, necessita-
ting a full head of steam, and therefore increa-
sing the danger to surrounding property. The 
jury found that the defendants did not use 
reasonable care in running the engine, but in 
what the want of such care consisted, did not 
appear by their finding. 

Held, reversing the judgment of the court be-
low, that the company were under no obligation 
to use coal for fuel and the use of wood was not , 
in itself evidence of negligence ; that the find-
ing of the jury on the question of negligence 
was not satisfactory, and that therefore there 
should be a new trial. NEW BRUNSWICK RAIL- 
WAY Co. v. ROBINSON 	— — — 688 
SCRUTINY — Powers of County Court Judge 
under Can. Temp. Act — — — 312 

See CANADA TEMPERANCE ACT. 
SET-OFF—In action against contributory of com-
pany — — — — — — 265 

See SHAREHOLDER 
SHAREHOLDER—Action against—Right to set-
off-45 Vic. ch. 23 sec. 76—Construction of—
Contributory of bank.] J. I., the appellant, 
gave to one Q. his note for $6,000 which 
was endorsed to the Bank of P. E. I. ; the 
Union Bank of P.' E. I. at the time 
held a cheque or draft, made by the Bank of 
P. E. I., for nearly the same amount, and this 
draft the appellant purchased for something 
more than $200 less than its face value ; being 
sued on the note he set-off the amount of such 
cheque or draft, and paid the difference. On the 
trial he admitted he had purchased it for the 
purpose of using it as an off-set to the claim on 
his note, which he had made non-negotiable, 
and he also admitted that if he could succeed 
in his set-off and another party could succeed 
in a similar transaction, the Union Bank would 
get their claim against the Bank of P. E. I., ' 
which had become insolvent, paid in full. The 
judge on the trial charged that if the draft was 
endorsed to the defendant to enable him to use 
it as a set-off,he could not do so, because he was 
a contributory within the meaning of the 76th 
section of the Canada Winding-up Act, and that 
the Act which came into force on the 12th May, 
1882, was retrospective as regards the endorse-
ments made before it was passed, but within 
thirty days before the commencement of the 
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SRAREROLDER.—Continued. 
proceedings to wind up the affairs of the bank. 
The jury, under the direction of the judge, found 
a general verdict for the plaintiff for the amount 
of the note and interest, which the Supreme 
Court refused to disturb. On appeal to the 
Supreme Court of Canada: 

Held, reversing the judgment of the court 
below, that appellant having purchased the 
draft in question for value and in good faith 
prior to 26th May, 1882, the Canada Winding-
up Act, 45 Vic., ch. 23, was not applicable, and 
therefore the appellant was entitled to the 
benefit of his set-off, and that the Winding-up 
Act was not retrospective as to this endorse-
ment. 

By sections 75 and 76 of44 Vic. ch. 23, it is pro-
vided that if a debt due or owing by the com-
pany has been transferred within thirty days 
next before the commencement of the winding-
up under that act, or at any time afterwards, 
to a contributory who knows, or has probable 
cause for believing, the company to be unable 
to meet its engagements or to be in contempla-
tion of insolvency under the Act, for the purpose 
of enabling such contributory to set up by way 
of compensation or set off the claim so trans-
ferred, such debt cannot be set ûp by way of 
compensation or set off against the claim upon 
such contributory. 

Held, that the sections in question only apply 
to actions against a contributory when the debt 
claimed is due from the person sued in his capa-
city as contributory. INts o. PRINCE EDWARD 
ISLAND — — — — — — 265 
SPECIFIC PERFORMANCE—Contract not signed 
by Vendor but subsequently admitted by his letters 
Statute of Frauds — — — — 158 

See VENDOR AND PURCHASER. 

2--0f contract for sale of patent — — 494 
See PATENT 3. 

STAMPS—On bill of exchange—Double duty—
When to be mixed — — — — 273 

See BILL OF EXCHANGE. 

STATUTE OF FRAUDS — — — 358 
See VENDOR AND PURCHASER. 

STATUTE OE LIMITATIONS — — 639 
See MORTGAGE 2. 

STATUTES—B.N.A. Act, sec. 91—Powers of local 
legislatures — — — — — 25 

See LOCAL LEGISLATURE. 

2—Railway Act, 1868, sec. 20 sub-sec. 4-34 
Vic., cap. 43, sec. 5—Cont. Railway Act 
1879 — — — — — — 614 

See RAILWAYS AND RAILWAY COMPANIES 2. 
3-32 and 33 Vic. cap. 11 sec. 17 (D.)—Patent 
Act — — — — — — 494 

See PATENT 3. 
4-37 Vic. cap. 47 sec. 1 (D.)—Notice of die 
honor — — — 	— — 126 

See PREMIUM NoTE. 

Preference — — — — — 107 
See FRAUDULENT PREFERENCE. 

13—C.C. P. Arts. 13, 19 (P.Q.) — — 76 
See ASSIGNEE. 

14---Cons. Stats. L. C. Cap. 59 — Building 
Society—By-law of—Ultra vires — — 587 

See BUILDING SOCIETY. 

15-41 Vic. Cap. 3 (P.Q.)—License Fees 25 
See LOCAL LEGISLATURES. 

16-44 and 45 Vic. Cap. 40 sec. 2 (P.Q.)—
By - law of Municipal Corporation — C• itra 
vires — — — — — — 666 

See MUNICIPAL CORPORATION. 
17--Cons. Stats. Cap. 37 (N.B.) — Commis- 
sion to take evidence—Practice — 	— 183 

See PRACTICE 1. 

18—Cons. State. Cap. 37 sec. 83 sub-Seca. 4 
' 5 (N.B.)—Action on Bill of Exchange—Plead- 

ing 	-- — — — — — 273 
See BILL OF EXCHANGE. 

19-45 Vic. Cap. 59 (N.B.)—St. John City 
Assessment Act — — — — — 484 

See ASSESSMENT AND TAXES. 

20—C. L. P. Act (P. E. I.) — Garnishee 
clauses — — — — 

See GARNISHEE. 

STREET—Lawful use of 
See NEGLIGENCE. 

SURRENDER—Of policy — — 
See INSURANCE, FIRE' 2. 

SYNOD — — -- --
See TRUST. 

STATUTES.—Continued. 
5—Dominion Elections Act, 1874, secs. 96 and 
98—Corrupt practices— — — — 133 

See ELECTIONS. 

6—Si preme and Exchequer Court Act, 1875, 
sec. 25— Time for appeal — — — 37 

See GARNISHEE. 

7—Supreme Court Amendment Act, 1879, sec. 
9—Time for appeal — — — — 187 

See GARNISHEE. 

8-42 Vic. cap. 17 (D.)—Stamps on promisso 
notes—Double duty—When to be affixed — 127 

See BILL OF EXCHANGE. 

9-45 Vic. cap. 23 sec. 76 (D.)_Contributory 
of Company—Action against 	 26665 

See SHAREHOLDER. 

10-47 Vic. cap. 71 sec. 52 (D.)—Dominion 
Lands Act — — — — — 571 

See DOMINION LANDS. 

11—R. S. 0. cap. 40 sec. 37—Action for pos-
session of land — — — — — 587 

See TITLE TO LAND. 

12—R. S. 0. cap. 118 secs. 1, 2—Fraudulent 

333 

— 212 / 

— 95 
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TITLE TO LAND.—Continued. 
question and to have execution therefore, but 
not to an order for an injunction or any direc-
tion for an account, the statute authorizing 
title to real property to be tried in a Court of 
Chancery not justifying a judgment of a more 
extensive character than would have been 
pronounced in a court of common law if the 
action had been brought there. Winn v. 
NELLES — — — " -- — — 587 
TRADE NARK — Copyright — Head-line copy 
book—Name "Beatty"—Right of party to use 
his own name—Goods sold to deceive public.] G. 
carried on business in partnership with B., a 
part of the business being the sale of a series of 
copy books designed by B., to which was given 
the name " Beatty's • Head-line Copy Book " 
The partnership was dissolved by B. retiring 
and receiving $20,000 for his interest in the 
business. 

After the dissolution B. made an agreement 
with the Canada Publishing Co. to prepare a 
copy book for them, which copybook was pre-
pared and styled " Beatty's New and Improved 
Head-line Copy Book," which the said Co. sold 
in connection with their business. 

G. brought a suit against B. and the Co. for 
an injunction' and an account, claiming that 
the sale of the last mentioned copybook was an 
infringement of his trade mark. He claimed an 
exclusive right to the use of the name " Beatty" 
in connection with his copy book and alleged 
that he had paid a larger sum on the dissolution 
than he would have paid unless 'he was to have 
the exclusive sale of these copy books. 	• 	• 

Held affirming the judgment of the Court of 
Appeal, Henry and Taschereau JJ., dissenting, 
That defendants had no right to sell " Beatty's 
New and Improved Head-line Copy Book " in 
any form, or with any cover, calculated to de-
ceive purchasers into the belief that the were 
buying the books of the plaintiff. Tun CANADA 
PUBLISHING COMPANY et al. v. GAGE 	— 306 
TRUST AND TRUSTEE—Construction of trust—
Member of Synod—vested rights—Commutation 
fund.] The sum received for commutation under 
the Clergy Reserve Act was paid to the Church 
Society of the Diocese of Huron, upon trust to 
pay to the commuting clergy their stipends for 
life, and when such payment should cease then 
" for the support and maintenance of the clergy 
of the Diocese of Huron in such manner as 
should from time to time be declared by any 
by-law or by-laws of the Synod to be from time 
to time passed for that purpose." In 1860 a by-
law was passed providing that ont of the sur-
plus -of the commutation fund, clergymen of 
eight years and upwards active service should 
receive each $200, with a provision for increase 
in certain events. In 1873 the plaintiff became 
entitled under this by-law, and in 1876 the 
Synod (the successors of the Church Society) 
repealed all previous by-laws respecting the 
fund, and made a different appropriation of it. 

Held, affirming the judgment of the court 
below, Fournier and Henry JJ. dissenting, 

TAXATION. 
See ASSESSMENT AND TAXES. 

TENANT FOR LIFE—Insurance by—Value of 
prèmises—Damages — — — — 212 

See INSURANCE, Lim 2. 
TIMBER—Right to cut under license—Dominion 
Lands Act — — — — — 571 

See DOMINION LANDS. 
TITLE TO LAND — Possession fraudulently ob-
tained by defendant—Plaintifnot put on proof of 
title—Tax sale—Rev. Stats. Ont. ch. 40 sec. 37 i 
33 Vic. ch. 33.j N., respondent, as assignee in 
insolvency of H., who bought a lot of land 
from the purchaser at a sheriff's sale. for taxes, 
filed a bill in Chancery under the Ontario 
Administration of Justice Act against W. Sr 
O'N. (appellants), who were in possession, 
praying inter ilia that defendants be ordered to 
deliver up possession of the lands and to 
account for the value of trees, &c., cut down 

"and removed. W. by his answer adopted O' N.s 
possession and claimed under conveyance from 
the Crown and impeached the validity of the 
sale for taxes. O'N. by his answer alleged he 
was in possession under W. At the trial it was 
proved that H. gave a lease of the lot to one T. 
for four years, and that O'N. went to T, while 
he was still in possession, and by fraudulent 
representations induced T. to leave the place 
and thereby obtained possession for the benefit 
of W. The Court of Chancery for Ontario held 
that appellants were obliged to yield up pos-
session to the respondent before asserting any 
title in themselves. The Court of Appeal for 
Ontario varied the decree by declaring that the 
decree was to be without prejudice to any pro-
ceeding the appellant W. might be advised to 
take to establish his title to the lands in ques-
tion within two months, from the date thereof. 

Held, Per Ritchie C. J , and Strong, Fournier 
and HenryJJ., affirming the judgment of the 
courts below,—that the appellants, having gone 
into possession under T.., were estopped in this-
suit from disputing their landlord's title;  and 
that the respondent was entitled to an injunc-
tion to restrain appellants from committing 
waste and to an account for waste already com-
mitted. 

Per Strong J.—The decree made by the Chan-
cellor would have constituted no bar to a sub-
sequent action at law or suit in equity by W. to 
impeach the tax sale, and should not have been 
varied by the Court of Appeal. 	 • 

Per Gwynne J.-The case should have been 
disposed of upon the issue as to the valibility of 
title upon which the plaintiff had by his bill 
rested his case; and as the appellants had 
failed to prove that the taxes had been paid be-
fore the sheriff's sale, the Ontario statute, 33 
Vic., ch. 23, had removed all errors and defects, 
if any there were, which would have enabled 
the true owner, at the time of the sale, to have 
avoided it, and pursuant to the provisions of 
eh. 40 sec. 87, R.S.O., the respondent was 
entitled to recover possession of the land in 
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TRUST AND TRUSTEE.—Continued. 
that ander the terms of the trust there was no 
contract between the plaintiff and defendants ; 
the trustees hid power ,'from time to time, to 
pass by-laws regulating the fund in question 
and making a different appropriation of it, for 
the support and maintenance of the clergy of 
the diocese, and the plaintiff must be assumed 
to have accepted his stipend with that know-
ledge and on that condition. WRIGHT e INoon-
PORATED SYNOD OF THE DIOCESE OF HURON 95 

2—Assignment of Equsty,of Redemption in trust 
—Re-conveyance by Trustee—Foreclosure against 
Trustee — — — — — — 516 

See MORTGAGE. 

8--Mortgagor and Mortgagee—Foreclosure and 
sale — Purchase by mortgagee — Trustee for 

— 639 
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sale— — — — —
See MORTGAGE 2. 

ULTRA VIRES —Quebec License ,4ct — 25 
See Qoseso LICENBS .ACT. 
See LOCAL LEGISLATURES. 

2—Building Society By-law — — 537 
See BUILDING BOCIETY 

3—Municipal, C Tporation By-law — Not au-
thorize ! by charter — — — — 666 

' 	See MUNICIPAL CORPORATION. 

VENDOR AND PURCHASER — Specific perfor-
mance—Contract not signed by vendor, but sub-
sequently admitted by his letters—St',cute of 
frauds.] Where property was sold by auction, 
the particulars and conditions of sale not dis-
closing the vendor's name, and the contract 
was• duty signed by the purchaser, but was not 
by the vendor or the auctioneer acting in the 
matter of sale, and subiegnently,in con:equ-once 
of delays on the part of the purchaser, the at-
torneys for the vendor (one of whom was the 
vendor himself ,  wrote in the course of a corres-
pondence which ensued : " Re S.'s purchase, 
we would like to close this ". And referring to 
certain representations made in the advertise-
ments of the sale : " They were not made part 
of the contract of sale. * a Have the good-
ness to let us know whether the vendee will ply 
cash or give mortgage. If the latter we will 
prepare it at once and send you draft for ap-
proval ;" and on a subsequent. occasion : "Re 
l3.'s purchase. Herewith. please receive deed  

VENDOR AND PURCHASER —Continued. 
for approval," and on another occasion the 
vendor himself wrote " I shall take immediate 
stens to enforce the contract." 

Held, affirming the judgment of the courts 
below, that the conditions of sale together with 
the correspondence were sufficient to constitute 
a complete and perfect contract between the 
vendor and purchaser within the Statuts of 
Frauds. 0' DONOHOE e. STAB seas 	— 358 

VESTED RIGHTS — 	 — 95 
See 'TausT. 

VERDICT—Against weight of evidence — 91 
See APPEAL 1. 

2—Award to be entered as—Motion to set 
aside — — — — — — 197 

See ARBITRATION 2. 
WAIVER —Acceptance of dividends by Crown 1 

See CROWN. 

2-0f notice of abandonment — — 183 
See Pa IoTroE 1. 

3 —0f condition in policy — — — 212 
See INSURANCE, triaE 2. 

WILL —Construction of — Legacy — Condition 
Precedent ] W. O., by the third clause of nis 
will, devised and bequeathed the residue of his 
estate to his wife, four sons and two daughters, 
the devise and bequest being subject to the con-
dition that they should all unite in paying to 
the executors before the 1st January, 1877, tha 
sum of :;&1,600, and the saine sum before the 1st 
January, 1882, said sums to pay the shares of 
two of the eons, Alexander and Duncan. By 
the north danse he gave the sum of $t,600, 
without condition, to each cf his sons, Alex-
ander and Duncan By the 5th clause he devised 
to his sons Douglas and Robert Oliver two lots ; 
and after giving several legacies to his daugh-
ters, he proceeded, " and further, that Alex. 
ander and Duncan work on the farm until their 
legacies become due." Alexander lift the farm 
in 1871, and entered into mercantile pursuits,  

Held, reversing the judgment of the court be-
low, Ritchie C. J., and Henry J., dissenting, 
that the direction that Alexander should work 
on the farm was a condition precedent to his 
right to the legacy of $1,600. OLIvxI v. DAVIb-
soN. — — — — — ' — 166 
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