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MEMORANDUM

On the tenth day of October, 1923, the Honourable Louis
Philippe Brodeur resigned the office of Puisne Judge of the Supreme
Court of Canada and, later on, was appointed to the office of
Lieutenant-Governor of the province of Quebec.






ERRATA

Page 69, third line of head-note—letter “ W ” should read letter “C.”
Page 107, thirtieth line of head-note—the word “unforceable” should read “unen-

forceable.”
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MEMORANDUM RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF VOL. 64 OF THE SUPREME COURT REPORTS.

Aliens, In re Employment of, (63 Can. S.C.R. 293). Appeal dismissed,
Oct. 20, 1923.

United States Fidelity Co. v. The King, (64 Can. S.C.R. 48). Appeal
dismissed with costs, July 27, 1923.
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CASES

DETERMINED BY THE

SUPREME COURT OF CANADA .
ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

A. E. HAMILTON, (DEFENDANT).......... APPELLANT;
AND

G. H. EVANS anD orHERS, (PLAINTIFFS) . . RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Appeal—Jurisdiction—Amount in controversy—Addition of interest to
amount of judgment—‘Supreme Court Act”, 10-11 Geo. V., ¢c. 32,
8. 40.

Under the provisions of section 40 of the “Supreme Court Act”, as
enacted by 10-11 Geo. V. ec. 32, interest from the date of the
judgment of the trial court to the date of the judgment of the
appellate court cannot be added to the amount of the judgment
of the trial court, in order to bring the “ matter in controversy” up
to an amount exceeding two thousand dollars.

MOTION by way of appeal from an order of the registrar
dismissing appellant’s motion to affirm the jurisdiction of
this court.

The appellant moved by way of appeal from an order
of the registrar dismissing his motion to affirm the juris-
diction of the court. The action was begun after the 1st
July, 1920. By the judgment pronounced at the trial, the
plaintiff recovered $1,974.57, including interest to the date
of the judgment. An appeal to the Court of Appeal was

*PRESENT:—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodem
and Mignault JJ.
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dismissed. Special leave to appeal was not asked for, and
the defendant gave notice of appeal to this court. The
question was as to the construction of sec. 40 of the
“ Supreme Court Act,” as enacted by 10-11 Geo. V., c. 32,
which reads as follows:

Where the right to appeal or to apply for special leave to appea’
is dependent on the amount or value of the matter in controversy, sucl
amount or value may be proved by affidavit, and it shall not include
interest subsequent to the date on which the judgment to be appealed

. from was pronounced or any -costs.

By sec. 39, it is provided that:

Except as otherwise provided by sections thirty-seven and forty-
three, notwithstanding anything in this Act contained, no appeal shall
lie to the Supreme Court from a judgment rendered in any provincial
court in any proceeding unless,

(a) the amount or value of the matter in controversy in the appeal
exceeds the sum of two thousand dollars; or,

(b) special leave to appeal is obtained as hereinafter provided.

Geo. F.-Macdonnell, for the appellant, contended that
“the judgment to be appealed from ” is the judgment of
the Court of Appeal, and that interest at the statutory
rate from the date of the judgment at the trial to the date
of the judgment of the Court of Appeal should, therefore,
be added to the $1,974.57 awarded by the first mentioned
judgment, which would bring ‘“the matter in controversy ”
up to an amount exceeding the two thousand dollars.

Clarke, for the respondent, argued that, since the judg-
ment of the trial court had been affirmed on appeal, it
was the judgment to be “ appealed from ” within the mean-
ing of section 40, in which Parliament meant to embody
the effect of the decisions of the court in Toronto Railway
Co. v. Milligan (1), and like cases. “The matter is con-
troversy in the appeal” (s. 39, former s. 48¢), was that of
which recovery had been awarded by judgment at the trial
and did not include interest subsequently accrued.

By taE CoURT:
We agree with the position taken by counsel for the
respondent. The motion will be dismissed with costs. -

Motion dismissed with costs.

(1) 119081 42 Can. S.C.R. 238.
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ADEODAT CHAURET (DEFENDANT)...... APPELLANT; 1922
*Qct,. 30, 31.
*]c;ec. 19.
AND

Dame MARIE JOUBERT AND OTHER |

RESPONDENTS.
(PLAINTIFFS) +.vvvverrnnonnnseenans §

‘ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Sale of land—Hypothec—Discharge—Consideration—Transfer of another
hypothec—Second hypothec forfeited—Warranty as to ils existence—
Error—Arts. 992, 1018, 1015, 1020, 1085, 1608, 1611, 1674, 1676,
1693 C.C —Art. 1110 C.N.

“The respondents, being the owners of a hypothec of $5,000 on a certain
lot belonging to appellant, gave the latter a discharge of this hypothec
and accepted in lieu thereof a transfer from appellant of part of a
$22,000 mortgage, being the balance of the purchase price of three
other properties. The transfer of the mortgage by appellant to
_respondents was made “sans autre garantie que celle de I'existence de
la créance,” the respondents also declaring themselves satisfied with
the hypothee securing the sum transferred “aux risques des dites
cessionnaires qui déclarent &tre contentes et satisfaites de I’hypo-
théque garantissant la somme présentement transportée sans s’en
rapporter en aucune facon sur la solvabilité du cédant.” Afterwards,
two of the above-mentioned properties were taken back by a prior
owner by forfeiture proceedings under a resolutory clause and the
third sold for taxes. As a result, both the appellant and the respond-
ents lost their entire claim as mortgagees on these properties. The
respondents then brought action agdinst the appellant to annul the
above-mentioned deeds of discharge and transfer.

Held that, under the circumstances the warranty of the existence of the
debt comprised that of the existence of the mortgage, and as this
mortgage was destroyed by the retroactive effect of the resolutory
condition and of the sale for taxes, the respondents were entitled to
recover the amount for which they had given a discharge when they
accepted the transfer made them by the appellant.

Per Duff and Brodeur JJ. and semble, per Anglin J—The transaction is
" also annullable as being infected by error in substantia.

*PrESENT :—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.

51588—13%
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APPEAL from the judgment of the Court of King’s Bench,
appeal side, Province of Quebec, affirming the judgment
of the Superior Court and maintaining the respondent’s
action.

The material facts of the case and the questions in issue
are fully stated in the above head-note and in the judg-
ment now reported.

] Eug. Lafleur K.C. and Louis Boyer K.C. for the appellant.
P. C. Ryan K.C. for the respondents.

TrE Cuier Justice—For the reasons stated by Mr.

" Justice Mignault in which I conecur, I would dismiss this

appeal with costs.

Ipingron J—I concur in the judgment of Mr. Justice
Mignault in dismissing the appeal herein with costs.

Durr J—This appeal has caused me not a little per-
plexity and I am still far from confident that the decision
I am concurring in is the right decision. Mr. Ryan, who
presented his argument with lucidity as well as the most
commendable candour, in effect supported the judgment
below on one ground. His contention was that the
instrument of transfer, in part by its explicit language and
in part by necessary implication, imports a warranty of the
existence of a hypothec as an effective hypothec on the
lands described in the instrument.

With the greatest possible respect, and with some diffi-
dence because of the difference of opinion upon the point, I
cannot satisfy myself that that is a contention to which
effect should be given. The subject of warranty is expressly
dealt with in a clause of the instrument. The language of
that clause does not in itself admit of doubt as to its
meaning. There is a warranty of the existence of the debt
transferred; that as it stands, I think, necessarily excludes
any warranty on the subject of the hypothec and there is
nothing in the other clauses of the instrument which, in my
opinion, can fairly be held to modify the effect of the war-
ranty clause. The declaration by the transferees that they
are relying on the hypothec rather than on the solvability of
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the debtor, does not, I think, when the context is considered,
import any undertaking as to the hypothec. In the absence
of an express warranty it would, no doubt, import a war-
ranty as to the existence of the hypothec but it does not, I
think, imply, when read together with, as it must be read,
the warranty clause, any modification of that clause.

This view as to the effect of the warranty clause is not
without support from authority; Baudry-Lacantinerie,
Vente, no. 820. The question is, however, I think, a ques-
tion of construction of language, and so treating it the result
is, I think, as I have stated it.

Assuming, however, that a warranty as to the existence
of the hypothec is to be found in the terms of the instru-
ment I am still unable to agree that a right of action is in
consequence vested in the transferees.

For the purpose of discussing the point I concede that
the existence of the hypothee for this purpose means the
existence of a hypothec which affects the lands mentioned
in the instrument. I am unable to agree that such a war-
ranty, if it be found in the instrument, is on the facts un-
fulfilled. Consider the situation; the creator of the hyp-
othec was the owner of the lands under an agreement which
exposed his title to extinction by the operation of a reso-
lutive condition depending upon'the non payment of the
purchase money. The facts necessary to make the con-

dition operative were not in existence at the critical time,

the date of the transfer. The hypothee, it is quite plain,
did in fact at the date of the transfer burden the title of
the grantor of the hypothec, a title which was a title to
the land subject to the resolutive condition. It was in
consequence, in my opinion, an existing hypothec affecting
the lands in question.

As against that it is said that by the law, once the
condition résolutoire went into effect, the title of the owner
subject to the condition is deemed to have been non-exist-
ent ab initio. While this is quite true it is none the less
the fact that at the time of the transfer there was
an existing title which was a right in rem subject to be
divested upon the happening of the condition. I am unable
to follow the reasoning by which it is concluded that in such

2
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circumstances there was not in contemplation of the war-
ranty clause at that time an existing right in the immove-
able in question. ‘

I have examined with care the authorities cited in sup-
port of the proposition and I have been unable to discover
a single statement of the law which supports the proposi-
tion, nor among the numerous illustrations given by the
authors can I find one which supports it by analogy. I find
it laid down again and again that where the specific debt-
which is the object of a sale is after the sale annulled by a
judgment in an action en nullité based upon facts existing at
the time of the sale that the ordinary warranty is exigible.
That is perfectly intelligible. Where by reason of fraud
or mistake the acte juridique upon which the debt is sup-
posed to be founded is annulled and the case of nullity
existed anterior to the sale, it is an intelligible proposition
that in contemplation of the warranty clause the debt was
juridically non-existent; but I can find no statement of the
law In any of the authorities which justifies the proposition
that where the acte juridique itself is unassailable but that
by reason of the terms and conditions of the acte the rights
created are subject to a resolutive condition and are put
an end to by the operation of the condition, I can find no
single statement which treats such a case as falling within
the warranty clause. The distinetion, of course, is the
very clear distinction between the annulling of the acte
juridique in consequence of some vice which affects it with
nullité and the resolution of rights under the provisions of
the contract which in itself is unassailable. Indeed the

" terms in which the subject is discussed by well known

writers shew very clearly that the distinction has not been
overlooked. " See Baudry-Lacantinerie, no. 818.

On the other hand I have not been able to satisfy myself
that I should be justified in dissenting from the view upon
which I understand my brother Brodeur proceeds, the
view namely, that the transaction in question is annullable
as being infected by error in substantid. I find myself
embarrassed in considering the question by the circum-
stance that counsel for the respondent did not press that
view upon the argument and I think I should have no great
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difficulty in reaching the conclusion that if the question
here were to be determined by the Code Napoléon it must
be decided in favour of the appellant. While under the law
it might be very plausibly argued that the existence of the
resolutive condition constituted a fact falling within the
‘operation of the doctrine touching vice caché or vice rédhi-
bitoire (though the terms of the warranty would on that
assumption be conclusive) it could not, I should be inclined
to think, be regarded as coming within Art. 1110 of the C.N.
It may seem an audacious thing to express an opinion upon
a point about which there is so much difference of opinion
among French authors, but the reasoning of M. Wahl
(Revue Trimestrielle, 1914, at p. 13) is, in my humble
opinion, conclusive; and reference may be made also to Dr.
Walton’s book on Obligations, vol. 1, pages 266 et seq.
However, my brother Brodeur has called my attention to
the circumstance that the language of the Civil Code of
Quebec (Art. 992) radically differs from that of the C.N.
(Art. 1110) and the difference in language affords, I think,
satisfactory evidence that the code adopted the view of
Pothier’s doctrine taken by Baudry-Lacantinerie (Obliga-
tions no. 54); and that whatever objections there may be
in theory to the test of error in substantid (described as the
subjective test by the French authors), that is the test
which has been adopted in Quebec by the Civil Code. I
agree that the existence of the condition résolutoire was a
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circumstance which, if it had been disclosed, would in all

probability have been regarded by both parties as a defect
which must be removed as a condition of the bargain which
was made. .

In the course of the argument Mr. Lafleur, in answer to
questions put by myself as to this ground of support for
the judgment below, urged that because the condition had
become operative restitution was impossible and that con-
sequently on that ground rescission could not be sustained.

On the whole, I think with much doubt, that although
in fact there has been a radical change of circumstarces
since that change is due to the operation of the condition,
that is to say, of the undisclosed defect, the right of reseis-
" gion is not lost.
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Jo22 AneLiN J.—It is quite clear that the respondents. were
CHAURET  wholly unaware of the resolutory provision to which the
Joueeer. title of two of the lots on which they were induced by the
Anglin J. defendant to accept a hypothecary security was subject.

—  They took that security from him in exchange for another

on which he was personally liable to them and which it is
admitted in his factum in this court was a perfectly safe
security. It is in my opinion also reasonably certain that
the respondents did not assume any risk as to the legal
efficacy of the hypothec which they were so acquiring as
a charge on the property it purported to cover. They did
expressly acquit the appellant of all responsibility towards
them as guarantor of the sufficiency of the value of that
property as security for their investment and of the sol-
vency of the principal debtor. But nothing was farther
from their contemplation than the acquisition of un contrat
aléatoire. What they intended to buy was an interest in
an absolute and indefeasible hypothecary security—not in
a security subject to the risk of defeasance. "

As the sale of a debt secured by hypothec carries with it
as an accessory the hypothec by which it is secured (Art.
1574 C.C.), so the warranty of the existence of such a debt,
when implied by law (Art. 1576 C.C.), involves a warranty
of the existence of the hypothecary security. (Fuzier-Her-
man, Rep. Vbo. “Cession des Créances no. 392; S. 1857.
1. 602)—especially when as here it is expressly described in
the instrument of transfer as so secured. A conventional
warranty of the existence of a debt secured by hypothee
should, I think, be given the same effect, and, notwithstand-
ing the two cases in the Cour de Cassation in 1873-4, noted
by my brother Mignault, in order to negative such war-
ranty of the hypothec under circumstances such as ihe
present case presents I should require a more explicit
exclusion of it than is involved in the words

gans autre garantie que celle de lexistence de la créance.

The question is wholly one of interpretation on which in
France the decision of les juges des faits is conclusive.
Baudry-Lacantinerie, (3 ed.) “De la vente et de 'échange”,
No. 820, in fine.
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The subject of the sale in the present instance—what
the respondents contracted for—was not merely, nor chiefly,
the personal obligation of the hypothecary debtor; it was
the security for their investment afforded by the charge
of that obligation on certain real property. That charge
was the real “matter of the contract”; they agreed to take
not a debt, but a debt described as affecting certain named
immoveables. That was the thing sold. The transfer of
a debt not so secured was not a fulfilment of the essential
obligation of the vendor. S. 1898. 2. 131.

All the circumstances of the present case make it impos-
sible to believe that the respondents intended to forego the
legal obligation of the appellant as vendor to warrant the
- existence of the hypothec. (Arts. 1508 and 1576 C.C.) The
. stipulation whereby the appellant restricted his warranty—
aux risques des dites cessionnaires qui déclarent &tre contentes et satis-
faites de I'hypothéque garantissant la somme présentement transportée,
sans s'en rapporter, d’aucune facon sur la solvabilité du eédant, en ce qui
concerne la somme présentement transportée, en capital, intérét et acces-
soires
—is, I think, susceptible of meaning either that the pur-
chasers assumed all risks as to the hypothee, including that
of its existence, or merely that they took the risk of the
sufficiency in value of the hypothecated property and of the
solvency of the principal debtor. Where the purchaser did
not know the danger of eviction, a stipulation excluding
warranty does not entitle the vendor to retain the price
unless the purchaser clearly assumed the risk. Art. 1510
C.C.; Baudry-Lacantinerie, Vente et Echange, (3 éd.)
no. 401 in fine. Having regard to its terms and its place
in the contract, and giving due effect to Arts. 1013, 1015
and 1020 C.C, the restrictive stipulation quoted, in my
- opinion, should not be regarded as excluding a warranty of
the existence of the hypothec as a charge on the property
it purported to cover not subject to defeasance by reason
of any inherent defect existing before the sale. If the wider
effect for which he now contends was intended by the de-
fendant I should find it very difficult to aequit him of
purposely entrapping the plaintiffs, which would amount
to fraud. The resolutory provision to which the title of two

1922
——

CHAURET
v,
JOUBERT.

Anglin J.



10 SUPREME COURT OF CANADA [1923]

1922 of the three lots purported to be charged was subject was
CE"_‘,’)‘_‘“ such an inherent defect existing before the sale. Baudry-
Jouserr. Lacantinerie, (3 éd.) “Vente et Echange”’, no. 352. Its
Anglin J.. enforcement resulted in the respondents losing the greater
—  part of their security and in a consequent breach of the
warranty which in my opinion was given them by the ap-

pellant. '

The remaining lot unaffected by the resolutory provision
was inadequate as security and is not now available having
since been sold by the sheriff. The appellant is not in
a position to restore the respondents to their former position
as holders of a hypothec securing $5,000 on lot no. 693.
They have entirely lost that sum of money owing to the
fatal defect to which the title they acquired from the appel-
lant to the hypothecary security sold by him was subject.
He is in my opinion liable to make good that loss.

Bropeur J.—Cette cause présente une multiplicité de
faits qui rendent d’abord un peu difficile la découverte
des points en litige. Il y avait dans Paction des allégations
de représentations erronées et de défaut de considération
qui ont nécessité la preuve d’une foule de dates et de cir-
constances jetées un peu péle-méle dans le dossier. La
cour supérieure a également déeclaré qu’il y avait eu fraude,
et ce jugement a été confirmé par la cour d’appel. Je dois
mentionner cependant que certains juges de la cour d’appel
ont virtuellement écarté la question de fraude. De plus,
devant cette cour, Pavocat des demanderesses a reconnu
que les éléments essentiels de la fraude ne paraissaient pas
avoir été prouvés, et il a déclaré d’ailleurs qu’il n’insistait
pas sur ce point. ‘

Jai lu et relu bien attentivement ce dossier, et je vois
qu’en effet la preuve ne- saurait nous justifier de déclarer
que Chauret s’est rendu coupable de fraude.

Mais, tout en reconnaissant sa bonne foi, j’en suis venu
3 la conclusion qu’il est responsable envers les demanderes-
ses, soit en vertu de la garantie qui incombe & tout vendeur,
soit en vertu de la créance hypothécaire qu’il leur devait
originairement et qu’elles auraient quittancées sans valide
considération. ‘




S.CR. SUPREME COURT OF CANADA

Les faits nécessaires pour I'élucidation de la cause au
double point de vue que je viens de mentionner sont les sui-
vants: )

Dame Marie Joubert et sa fille avaient une hypotheque
de $5,000 sur le lot n° 693 du quartier Saint-Louis, 4 Mont-
réal qui leur avait été consentie par St-Germain, le préte-
- nom de Chauret, comme propriétaire de ce lot de terre. Il
y avait deux autres hypothéques, au montant de $8,500,
qui avaient priorité. Mais comme la propriété valait en-
viron $20,000, les demanderesses avaient raison de considé-
rer leur hypothéque comme bien assurée.

Chauret, le 19 mai 1916, vendait cette propriété n° 693
au nommé Rabinovitch pour la somme de $22,000 et pre-
nait en paiement une égale somme qui était due 4 Rabino-
vitch par une dame Levitt et qui affectait les lots 671, 474 et
475 du méme quartier Saint-Louis.

Comme Chauret avait & libérer le lot n° 693 de I'hy-
pothéque de dame Joubert et de sa fille, il s’est mis en ins-
tances aupres de ces derniéres, par I'entremise de différentes
personnes en qui elles avaient confiance, pour leur faire
accepter en paiement de leur hypothéque une somme de
$5,000 qui serait prise & méme ’hypothéque de $22,000 que
madame Levitt devait 4 Rabinovitech. On a représenté &
dame Joubert et 3 sa fille qu’elles auraient un plus fort taux
d’intérét et que leur créance serait mieux assurée, vu qu’elle
serait hypothéquée sur des immeubles qui valaient environ
$75,000 et qu’il n'y avait que $36,000 ayant priorité. Alors
elles ont signé une quittance libérant le n°® 693 déchargeant
Chauret, et ce dernier leur a cédé et transporté $5,000 &
8tre pris sur la créance Levitt.

Cet acte de transport contient deux dispositions impor-
tantes.

I1 est déclaré d’abord dans cet acte que Chauret céde et
transporte sans aucune autre garantie que celle de Uexis-
tence de la créance 1la somme de cing mille piastres due par
Mme Levitt et affectant les lots n* 671, 474 et 475; et & la
fin de l'acte il est déclaré que cette somme est transportée

aux risques des dites cessionnaires qui déclarent &ire contentes et satis-
faites de I’hypothdque garantissant la somme présentement transportée,
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sans s’en rapporter d’aucune facon sur la solvabilité du cédant en ce qui
concerne la somme présentement transportée en capital, intéréts et acces~
solres.

Par ces actes de quittance et de transport, Chauret se
débarrassait de son obligation personnelle, qu’il avait con-
tractée envers les demanderesses, et il voulait évidemment
éviter la garantie contre I'éviction & laquelle tout vendeur
de créance est tenu.

Ces clauses, que j'ai citées textuellement et qui ont été
soigneusement mises dans ’acte par son notaire, le notaire
Dérome, ont été évidemment insérées, dans ce but. On

“ne les a pas expliquées aux cessionnaires, mais on s'est sim-

plement contenté de leur dire que leur hypothéque de
$5,000 était mieux assurée sur les lots 671, 474 et 475 que
sur le lot n° 693. On s’est bien gardé de leur mentionner
que le créancier antérieur, Joseph Lamoureux, avait le droit
de se prévaloir d’une clause résolutoire qui aurait pour effet
de mettre cette hypothéque 4 néant sur les deux lots 474

et 475.

En effet, Lamoureux, qui était le bailleur de fonds des
lots n® 474 et 475, avait stipulé, dans son contrat de vente
de 1913, que si acheteur ne lui payait pas les intéréts et le
capital du prix de vente, ainsi que les taxes municipales, il
pourrait faire résilier le contrat de vente quil avait con-
senti. Par l'exercice de l'action résolutoire il faisait dis-
paraitre tous les droits réels concédés sur ces immeubles
par des personnes qui n’en étaient devenues propriétaires
que subséquemment.

Ayant, en novembre 1916, exercé le dr01t quil avait en
vertu de cette clause resolut01re Lamoureux obtenait la
résiliation de la vente, redevenant propriétaire des lots 474
et 475, et les hypothéques que dame Joubert et sa fille
avaient sur ces deux lots étaient mises & néant. (4 Aubry
et Rau, p. 80, 4&¢me édition.)

Nous avons & examiner si elles ont un recours en garantie
contre Chauret.

En vertu de la loi, le vendeur d’une créance est tenu de
garantir & 'acquéreur qu’elle existe (art. 1576 C.C.). L’ar-
ticle 1693, qui est l’article correspondant du code Napoléon,
dit que
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celul qui vend une créance doit en garantir existence au temps du trans-
port, quoiqu’il soit fait sans garantie.

Notre article 1576 n’a pas reproduit les mots “au temps du
transport” que nous retrouvons dans l’article 1693 du code
Napoléon. Malgré que l’'article du code Napoléon ne soit
pas aussi explicite que le ndtre, on est d’opinion cependant
en France que cette garantie couvre méme des créances qui
auraient une existence juridique lors du transport mais qui
serait annulée plus tard pour quelques raisons. Guillouard,
Vente, vol. 2, p. 363, n° 829, dit en discutant l’article 1693,
aprés avoir souligné les mots en garantir Uexistence au
temps du transport:

Le cédant est garant de droit, disons-nous, de ’existence de la eréance
au moment de la cession.

11 suit de 13 que si & ce moment la créance est payée, compensée, novée,
prescrite, en un mot éteinte par un mode quelconque, le cédant sera
garant.

11 en sera de méme si la créance a bien une existence juridique lors de

1a -cession, mais qu'elle soit & ce moment atteinte d'un vice qui en fasse
plus tard prononcer la nullité, comme l'incapacité du débiteur ou l'irrégu-
larité du titre.

Il ne peut pas y avoir de doute que si la créance est an-
nulée plus tard le cédant est tenu d’indemniser son acqué-
reur.

Mais Chauret dit: La garantie que j’ai donnée est con-
ventionnelle et ne porte que sur l'existence de la créance:
elle ne touche pas & I'existence de I’hypothéque.

Que comporte la vente d’une créance? Est-ce que cela
comprend les hypothéques? IL’article 1574 C.C. nous dé-
clare que la vente d’une créance en comprend les accessoi-
res, tels que cautionnement, privilége et hypothéque. Le
contrat intervenu entre les parties énoncait que cette cré-
ance vendue était hypothécaire; et il me parait bien évi-
dent, en lisant 'acte et surtout la clause concernant la ga-
rantie, que la convention des parties portait surtout sur
Pexistence -de ’hypothéque et que la garantie légale ne
portait pas seulement sur la créance elle-méme.

Mais, dit le défendeur Chauret, il a été stipulé dans le
contrat que le transport était fait aux risques des cession-
naires qui étaient contentes de 'hypothéque qui garantis-
sait la somme transportée.
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Jo22 Comme je viens de le dire, le cédant qui vend une hypo-
Cmaurer  thdque est obligé en droit de garantir P'existence de cette

.
Jousmrr. hypothéque. La stipulation de non garantie ne portait que

Brodeur J. Sur la suffisance de I'hypothéque et voulait dire que si la
~  propriété ne se vendait pas & une somme assez élevée pour
payer les cessionnaires, ces derniéres auraient & en souffrir;
mais cette stipulation ne saurait affecter I'existence de I'hy-
pothéque elle-méme. Beaudry-Lacantinerie, dans son trai-
té de la vente, au n° 401, 3éme édition, dit que la clause gé-
nérale de non garantie est une dérogation au droit commun
et qu’il faut revenir au droit commun chaque fois que la.

clause de non garantie est douteuse.
Je citeral sur ce point un arrét de la cour d’Orléans con-
firmé par la cour de Cassation (Dalloz, 1859, 1, 125) et qui

ge lit comme suit:

Attendu, en droit, que la vente ou cession d'une créance comprend tous
les accessoires de la eréance, tels que caution, privilége et hypothéque;
que celui qui vend une créance doit garantir 'existence, au moment du
transport, non seulement de la créance elle-mé&me, mais encore de ’acces-
soire 1égal ou conventionnel qui y est attaché; que cette garantie est de
la nature du contrat; qu’elle est due par le vendeur, méme en Pabsence
de toute stipulation, paree qu’il ne peut se dispenser de livrer ce qu'il
a promis sans s’exposer aux conséquences de la condition résolutoire,
toujours sous-entendue dans les contrats synallagmatiques; que si, en
matiére de transport de créances, la simple garantie de droit, exprimée
ou non exprimée, n’emporte pas 'obligation de répondre de la solvabilité
du débiteur, du moins est-il constant que le vendeur est tenu des évie-
tions dont il y aurait une cause ou un germe existant dés le temps du
contrat, soit qu’elles procdédent, soit qu'elles ne procédent pas du fait
du vendeur. . °

Je citerai aussi Aubry & Rau, 4éme édition, p. 442, ot
il dit:

Le cédant est, indépendamment de toute convention spéciale, tenu de
garantir 'existence et la 1égitimité de la créance, ainsi que son droit de
propriété au moment du transport. Il y a donc lieu & garantie, non seule-
ment dans le cas ol la eréance cédée se trouvait déji, au moment du
transport, soit frappée de preseription, soit éteinte par compensation, ou
tout autre mode de libération, et dans celui ol elle n’appartenait pas au
cédant, mais encore lorsque le titre dont elle procéde vient & &tre annulé
ou rescindé.

Voir art. 1545-1088-1085-2038-2081 C.C.

Le droit hypothécaire cédé par le défendeur Chauret aux
demanderesses étant disparu par la résolution du droit con-
ditionnel ou précaire de celui qui avait consenti I’hypothé-~
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que, il en résulte que les demanderesses ont le droit de se
tourner contre leur cédant et d’exercer 'action en garantie.
Elles peuvent obtenir la restitution du prix_ou des dom-
mages (art. 1510, 1511 C.C.). La restitution du prix, dans
le cas actuel, c’est 'hypothéque qu’elles avaient sur le lot
693. Cest ce & quoi Chauret a été justement -condamné
par les cours inférieures.

Méme ¢’il y avait doute sur le droit des demanderesses
d’exercer Vaction en garantie, je considére que les deman-
deresses, dame Marie Joubert et sa fille, devraient réussir
3 faire annuler la quittance et le transport de créance qu’el-
les ont respectivement signés et acceptés.

Comme je I'ai démontré plus haut, les demanderesses ont
quittancé le défendeur et radié leur hypothéque sur le n°
693 parce que ce dernier leur cédait une créance hypothé-
caire sur les n*® 671, 474 et 475. C’était, en d’autres termes,
un échange de créances hypothécaires que les parties fai-
saient et elles avaient en vue 'hypothéque comme étant la
qualité substantielle de 1a chose vendue et cédée. La con-
sidération de la quittance signée par les demanderesses est
done le transport de la créance hypothéeaire que Chauret
avait sur les lots 671, 474 et 475.

Je veux croire que Chauret était absolument de bonne
foi quand il a transporté cette eréance hypothécaire affec-
tant ces derniers lots. Les parties aux contrats étaient tous
sous l'impression que cette hypothéque était valide et n’é-
tait pas sujette & une condition résolutoire. Il me parait
bien clair que si dame Joubert et sa fille avaient connu que
cette hypothéque était sujette & une condition résolutoire
elles n’auraient pas donné leur quittance et elles n’auraient
pas accepté le transport de créance en question. ILeur con-
sentement est done vicié et on doit dire alors que ces contrats
sont annulables pour défaut de considération, ou plutdt
pour cause erronée. Colin et Capitant, vol. 2, pages 293-
296; Pothier, Obligations, n°® 17; Larombiére, Theorie et
pratique des obligations, sur art. 1110.

La jurisprudence en France, dans une cause rapportée
dans Sirey, 1898. 2. 131, a décidé que

le contrat de cession de créance, bien qu’il soit fait sans garantie, emporte
pour le cédant lobligation de délivrer au cessionnaire tout ce qu’il lui a
promis,
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1922 Chauret, dans le cas actuel, avait promis de livrer une
CH“‘F“’ créance hypothécaire. Or, par 'exercice d'une action réso-
Jousrer. lutoire de la part du bailleur de fonds, cette créance est dis-
. Brodeur J. parue et leffet de cette résolution est rétroactif (art. 1085

— C.C.). Il n’a done pas livré ce qu’il avait contracté.
Pour toutes ces raisons, 'appel doit étre renvoyé avec

dépens.

MieyavnT J—Le dossier révele un état de choses assez
extraordinaire et certainement d’une grande complication.

Les intimées, madame Lecompte et sa fille Blanche Le-
compte, avaient une créance de $5,000 assurée par une troi-
. siéme hypothéque sur I'immeuble portant le n° 693 du cadas-
tre du quartier Saint-Louis, &4 Montréal. Le 7 octobre 1915,
cet immeuble fut vendu par le shérif et Pappelant s’en porta
adjudicataire pour le prix de $11,997.10, selon le factum de
Pappelant, le certificat de recherches dit $12,5625.00. Le
titre du shérif porte la date du 22 mars 1916, mais avant
‘cette date, le 7 décembre 1915, I'appelant vendit I'immeuble
n°® 693 au nommé Georges St-Germain, qu'on a dit & V'au-
dition, sans contradiction par I'appelant, avoir été le préte-
nom de ce dernier. Le prix de vente était $12,500.00, dont
$4,000.00 comptant et $8,500.00 payables au vendeur. Le
méme jour, 7 décembre 1915, 'appelant transporta $6,000.00
& prendre sur les $8,500.00 au nommé Médard Théoret.
Le 19 mai 1916, St-Germain revendit le n® 693 & I'appelant
pour le prix de $1,000.00, dit avoir été payé comptant, et
de plus sujet & une hypothéque de $6,000.00, balance des
$8,500.00 susdits. Le méme jour, le 19 mai 1916, 'appelant
vendit le n° 693 au nommé George Rabinovitch, pour
$15,000.00, que le contrat déclare avoir été payés comp-
tant, et de plus & la charge de ladite somme de $6,000.00,
balance des $8,500.00.

Dans sa défense, I'appelant allegue que cette vente a
Rabinovitch nécessitait le dégrévement partiel du n°® 693.
Dans son témoignage, il déclare que St-Germain faisait un
échange avec Rabinovitch lui donnant le n° 693 contre
les numéros 671, 474 et 475 du méme quartier St-Louis.
St-Germain, le 7 décembre 1915, le jour de son achat de
Pappelant, avait consenti, devant le notaire Gratton, une
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obligation hypothécaire de $5,000.00 en faveur des intimés: 1922
sur le n® 693, cette hypothéque devant &tre subséquente & CH‘“:,’;‘ET'
une hypothéque de $8,500.00. Il est & remarquer que la Jouser.
vente de 'appelant & St-Germain, le transport par l'ap- Mignault J.
pelant & Théoret, et I'obligation de St-Germain en faveur
“des intimées ont eu lieu le méme jour.- Il appert au té-
moignage de 'appelant qu’au moment de la vente du shérif

il avait été convenu entre I'appelant et le notaire Gratton,

qui représentait les intimées, que celles-ci, au lieu de récla-

mer sur le prix de vente, consentiraient 4 prendre une hy-
pothéque de $5,000.00 sur le n° 693. Les intimées ont- été
colloquées au jugement de distribution pour $4,030.99, mais

elles ont renoncé & cette collocation pour prendre la garan-

tie hypothécaire susdite. En faisant consentir cette obli-

gation de $5,000.00 en faveur des intimées par son préte-

nom St-Germain, ’appelant échappait done & la nécessité

de payer aux intimées le montant de leur collocation.
> Les intimées avaient encore cette hypothéque lorsque
Pappelant vendit le n° 693 4 Rabinovitch. Mais il fallait,
comme il Vallégue dans sa défense, faire dégrever partiel-
lement cet immeuble. A cet effet, appelant ayant obtenu,

le 19 mai 1916, de Rabinovitch un transport de $22,000.00

4 prendre avec préférence sur une somme de $39,000.00,
portant intérét & 7%, que devait & Rabinovitch une veuve
Levitt, affectant les lots n® 671, 474 et 475 susdits, comme
balance du prix de vente de ces lots, I'appelant fit proposer

aux intimées d’abandonner leur hypothéque de $5,000.00

sur le n° 693 et d’aceepter 4 la place le transport de
$5,000.00 & prendre sur cette somme de $22,000.00, leur
donnant ainsi un intérét de 7% au lieu de 6% que com-
portait I'obligation de St-Germain.

" Malheureusement pour les intimées elles se laissérent
persuader, et ce transport fut fait devant le notaire Dérome

le 23 mai 1916. On peut noter la coincidence des dates, la

vente du n® 693 par St-Germain & I'appelant, la vente de

cet immeuble par l'appelant & Rabinovitch, et le transport

des $22,000.00 par Rabinovitch & I'appelant ayant été faits

le méme jour, 19 mai 1916. L’entente sans doute était que
Pappelant ferait dégrever le n° 693 qu’il vendait 3 Rabi-
novitch. Ceci démontre bien I'intérét de I’appelant, que les

51588—2
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avocats de celui-ci mettaient en doute lors de I'audition, &
faire consentir les intimées & abandonner leur hypothéque
sur le n° 693. Du reste, peu importe I'intérét de 'appelant,
car, telle que je Penvisage, cette cause ne présente qu’une
question de droit, savoir, 'effet de la garantie que appe-
lant a donnée aux intimées.

I1 faut g’arréter un instant & Pacte de vente des numéros
671, 474 et 475, en date du 27 avril 1916, par George Rabi-
novitch & Mme Levitt, passé devant le notaire Dérome,
qui a créé la créance de $39,000 dont $22,000.000 ont été
transportés & 'appelant par Rabinovitch. Cet acte déclare
que les propriétés vendues sont affectées de plusieurs hypo-
theques non déchargées, se montant en tout & $136,916.60,
outre les $39,000.00, balance du prix de vente. Le trans-
port des $22,000.00 par Rabinovitch & -1’appelant n’est pas
au dossier, il n’y en a qu’une note au certificat de recherches,

. et on ne sait pas quelle garantie elle comportait.

C’est avec quelque difficulté que j’ai pu tirer du dos-
sier les renseignements que je viens de donner, car la cause
n’a pas été bien faite. Il faut avoir recours tantdt aux
actes produits, tantdt aux résumés d’actes non produits
mais mentionnés aux certificats de recherches, et surtout
comparer les dates, pour mettre en évidence les faits sail-
lants de cette cause qui, on peut le dire, lui donnent une
physionomie toute particuliere.

C’est dans les circonstances que j’ai relatées, et toujours
dans le but de dégrever le n° 693, ce qui rendait possible la.
transaction entre Rabinovitch et l’appelant, que celui-ci
s’est adressé aux intimées. Madame Lecompte dit qu’on lui
a présenté un acte de transport tout signé: 'appelant n’est
pas siir, mais croit avoir signé avant les intimées, et sa
signature est la premiére & 'acte. Cet acte fut présenté &
Madame Lecompte par le notaire Dérome, qui devait le
recevoir, le notaire Gratton et un jeune avocat du nom

~ d’Allan, ces deux derniers étant supposés étre les “aviseurs

légaux” des intimées. Ces messieurs n’ont pas été entendus
comme témoins, autrement on saurait pourquoi ils ont con-
seillé aux intimées d’abandonner leur hypothéque sur le n®
693. 1l est peut-&tre permis de supposer qu’on leur a repré--
senté que les hypothéques déclarées & ’acte de vente entre
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Rabinovitch et Mme Levitt avaient été radies, car autre- 1922
ment le conseil qu’ils ont donné aux intimées ne serait pas CH‘“JR“T

" le fait le moins remarquable de cette cause assez extraor- Joumemr."

dinaire. . Mignailt J.’
Et quant a ces hypothéques, a I'exception de celle de La- —

moureux qui était le vendeur originaire, Mme Levitt avait

obtenu du juge Bruneau, le 12 mai 1916, un jugement de

radiation, mais, chose assurément bien extraordinaire, elle

s'est désistée de ce jugement, et le 14 juillet 1916, elle fai-

sait rendre par le juge Martineau un jugement lui donnant

acte de son désistement et ordonnant au registrateur de

faire dlsparaltre les radiations faites en vertu du jugement

du juge Bruneau. Lors de Penquéte, Mme Levitt était dé-

cédée et nous n’avons aucune explication du motif de son

désistement.
Les intimées ont accepté 'acte de transport préparé & la

demande de P'appelant et le méme jour, par acte passé de-

vant le notaire Gratton, elles ont donné quittance & St-

Germain, c’est-a-dire 3 Pappelant dont il était le préte-nom,

de I'obligation de $5,000.00 assurée par hypothéque sur le

n° 693. Leur garantie par le transport était une hypothé-

que sur les numéros 671, 474 et 475 du quartier St-Louis.
J’analyserai rapidement cet acte de transport du 23 mai,

1916. L’appelant y comparait et déclare qu’il céde et trans-

porte aux intimées “sans autre garantie que celle de l'exis-

tence de la créance”, la somme de $5,000.00 & prendre aprés

$6,000.00, déja transportés ou a étre transportés & Ludger

Legault sur la somme de $22,000.00 transportée au cédant

par George Rabinovitch et faisant partie du prix de vente

dii & Rabinovitch par dame Jacob Levitt, laquelle somme,

dit ’acte de transport, affecte les immeubles suivants (suit

la description des lots n*™ 671, 474 et 475). L’acte de trans-

port expose que les cessionnaires déclarent avoir pris com-

munication de I’acte de vente entre Rabinovitch et Mme

Levitt, en avoir compris les termes, clauses et conditions et

en étre satisfaits. Et le cédant subroge les cessionnaires

dans tous droits, actions, priviléges et hypothéques résul-

tant des actes relatés jusqu'a concurrence de la somme

transportée,

5158R—2%
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mais aux risques des dites cessionnaires qui déclarent étre contentes et
satisfaites de l'hypothéque garantissant la somme présentement trans-
portée, sans g'en rapporter d’aucune facon sur la solvabilité du cédant.

Suit une acceptation du transport par Mme Levitt.

Mme Lecompte et sa fille Mlle Lecompte affirment qu’on
ne leur a pas donné communication de 'acte de vente entre
Rabinovitch et Mme Levitt. On s’est objecté & cette preuve
pour la raison qu’on ne peut contredire un acte authentique
que par inscription en faux et non autrement. Mais I'acte
de transport se contente de dire que les intimées ont déclaré
avoir eu communication de cet acte de vente, le notaire ne
dit pas qu’il leur a donné cette communication. La preuve
faite ne contredit done pas les déclarations du notaire. mais
seulement une déclaration d’une des parties, et l'inscrip-
tion en faux n’était pas nécessaire.

On le voit, 'appelant prenait toutes les précautions pos-
sibles pour laisser les intimées sans recours contre lui. Mais
il a garanti l'existence de la créance et 'acte déclare que
cette créance affecte les immeubles déerits en I'acte. Du
reste, la garantie de I’existence d’une créance comprend tous
les accessoires de cette créance et partant les hypothéques
qui en assurent le paiement (Baudry-Lacantinerie, Vente,
n° 820). Voyez aussi 'article 1574, code civil.

Mais V'appelant cherche a affaiblir la garantie qu’il a
donnée de I’existence de la créance en invoquant la clause
citée plus haut par laquelle la subrogation aux priviléges
et hypothéques est faite aux risques des intimées. Clest
une question d’interprétation de l’acte, et, toujours en inter-
prétant un acte d’aprés les circonstances de I'espéce, on a
pu décider en France que la clause limitafif 1a garantie &
'existence de la créance ne comsprenait pas la garantie de
P'existence des hypothéques (Dalloz, 1873.1.407; 1874.1.75).
Mais ici les circonstances de 'espéce démontrent que ce
que les parties avaient en vue c’était I’échange d’une garan-

" tie hypothécaire pour une autre garantie hypothécaire, et

Pexistence de cette derniére garantie hypothécaire était la
considération principale du consentement donné par les
intimées & V’échange que leur proposait l'appelant. La
clause de subrogation ol se trouvent les mots “mais aux
risques des dites cessionnaires” ajoute qu’elles se déclarent
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-contentes et satisfaites de Uhypothéque garantissant la somme présente- Q?_?
ment transportée. CHAURET
v

Peut-on soutenir que la garantie de Iexistence de la créance Jousser.
ne comprenait pas, dans lintention des parties, 'existence Mignault J.
de I'hypotheque elle-méme? Je ne le crois pas. —

C’est, du reste, je I'ai dit, une question d’interprétation
de I'acte, et pour ma part,—nonobstant les articles 1013 et
suivants du code civil, qui, comme le disent les codificateurs,
ne sont pas des régles impératives mais seulement l'indica-
tion d’un moyen de déterminer le sens d'un contrat—je ne
puis donner le bénéfice du doute, si doute il y a, & Yappelant
dont la conduite dans toute cette affaire me parait pour le
moins suspecte. L’appelant est un homme de profession et
Pacte a été préparé d’aprés ses instructions et envoyé tout
signé aux intimées qui ne paraissent pas bien expertes en
affaires. J’interpréte donc l’acte de transport comme ga-
rantissant Pexistence de la créance et de ses accessoires,
c’est-a-dire Pexistence de ’hypothéque, mais comme lais-
sant aux intimées le risque de la suffisance de cette hypo-
-théque, si elle existait réellement au jour du transport.

Or voici ce qui est arrivé quant aux immeubles 474 et 475.
:Ces immeubles avaient été originairement vendus par le
nommé Joseph Lamoureux aux nommés Isaac Kauffman et
Louis Raich avec une clause résolutoire déclarant que faute
-de paiement de la balance du prix de vente et de tout ver-
sement d’intérét ainsi que des taxes, la vente serait ipso
facto nulle et de nul effet au choix du vendeur. Le 13
‘novembre 1916, Lamoureux poursuivit Kauffman et Raich,
mettant en cause tous les acquéreurs subséquents, y com-
pris Rabinovitch et les héritiers de Mme Levitt, et deman-
dant, en exécution de cette condition résolutoire, 'annula-
tion de la vente 8 Kauffman et Raich et de toutes les ventes
subséquentes, y comprise la vente entre Rabinovitch et
Mme Levitt. Jugement fut rendu le 15 janvier 1917, an-
nulant toutes ces ventes.

I1 est élémentaire de dire que la condition résolutoire
s’opere rétroactivement. Les ventes sont done annulées dés
I'instant qu’elles ont été consenties, et toutes les hypothe-
ques constituées par ces actes de vente sont censées n’avoir
jamais existé. L’appelant ayant garanti I'existence de la
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1922 créance et de 'hypothéque et cette hypothéque n’ayant
(CHAVRET jamais eu dexistence, il y a ouverture & son obligation de
Jovmer. garantie (Baudry-Lacantinrie, Vente no® 818. On ne

Migg—a_ul-tx J. peut objecter que l'appelant a vendu tout le droit qu’il
T avait, et partant, un droit conditionnel, que ce droit con-
ditionnel existait lors du transport et que son obligation de
‘garantir 'existence de la créance a été remplie par lui
Cette objection ne tient pas compte du principe qui domine
la garantie en matiére de vente, et qui rend le vendeur
garant de ’éviction subséquente & la vente mais dont la
cause lui est antérieure. C’est ainsi que P’'acheteur d’un im-
meuble, évineé par un précédent vendeur qui obtient la
résolution de la vente, a droit & garantie (Baudry-Lacanti-

nerie, Vente n° 352).

Il est vrai qu’il restait encore I'immmeuble n°® 671, mais
cet immeuble parait avoir été vendu pour les taxes muni-
_cipales et avoir été acheté par Lamoureux, qui était le pre-
mier créancier hypothécaire, pour $1,000.00. Il suffit d’ail-
leurs & mon avis que les hypothéques sur les n* 474 et 475
soient inexistantes pour donner lieu & la garantie qui in-
combe & l'appelant.

‘Dans toutes les circonstances de cette cause, je ne puis
donner raison & Pappelant dans P’action intentée contre lui
par les intimées. Il g’est fait décharger d’une obligation
valable contractée pour lui par son préte-nom St-Germain,
et dont les intimées auraient été payées, si elles n’avaient
pas accepté le transport que leur-a fait I’appelant. On
peut dire qu’a la demande de l'appelant, et comptant sur
sa garantie de l'existence de la créance hypothécaire Rabi-
novitch, les intimées ont 14ché la proie pour 'ombre. L’ap-
pelant a peut-&tre été trés habile, mais pas au point, & mon
avis, de priver les intimées de la garantie de l’existence de
la chose qu’il leur transportait. Et cette garantie suffit
pour appuyer le jugement dont est appel.

Je suis d’opinion que Pappel devrait étre renvoyé avec
dépens. )

Appeal dismissed with costs.

Solicitor for the appellant: Louis Boyer.

Solicitors for the respondents: Pélissier, Wilson & Fortier—
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ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA

Will—Codicil—Legacies tn both to same persons—Whether additional or
substitutional. :

By his will, J. N. Henderson gave, amongst other legacies, to the respond-
ent Fraser $20,000 and to the respondent Henderson $10,000. The
testator later made a codicil. The first clause was as follows: “I
hereby ratify and confirm the said will in every respect save in so
far as any part is inconsistent with this codicil.” In the two other
clauses, he bequeathed to each of the respondents a sum of $25,000.

Per Idington, Duff and Anglin JJ—The two bequests in the codicil are
additional to, and not substitutional for, the gifts made to the same
legatees by the will. Davies C.J. and Brodeur and Mignault JJ.
contra.

Judgment of the Court of Appeal affirmed on equal division of this cburt.‘

APPEAL from the judgment of the Court of Appeal for
British Columbia, reversing the judgment of Hunter C.J.
at the trial.

The Montreal Trust Company, trustee under -the will,
made application to the Supreme Court of British Col-
umbia for the determination of the following question
arising out of the construction of the last will and codicil
of the late J. N. Henderson, namely: “Whether the legacies
mentioned in the codicil were cumulative or whether they
were in substitution of the legacies mentioned in the will.”

Hunter C.J. held that the legacies given by the codieil
were substituted for those in the will. The Court of
Appeal, per Macdonald C.J.A. and Martin J:A., reversed
this judgment, McPhillips J.A. dissenting.

The present appellant is a party to the proceedings, both
in his own interest as residuary legatee and as represen-
tative of all other legatees, by virtue of an order made in
these proceedings.

*PRESENT : —er Louis Davies C.J. and Idington, Duﬁ Anglin, Brodeur
and Mignault JJ.
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Tilley K.C. for the appellant: Upon the evidence and

H’”N':)ms“ under the circumstances in this case, the intention of the

Frasme.  testator was to make the legacies in the codicil substitu-

tional.

If any presumption of law arises in this case, it is
rebutted by the following circumstances as stated in the
factum:

(a) The use of the words “I hereby ratify and confirm the said will
in every respect save in so far as any part is inconsistent with
this codicil”, as the first clause in the said codicil, instead of the
usual ratification clause, together with the fact that no change was
made by the codicil in the provisions of the will, except in the

) legacies to the respondents;

(b) The total estate being sufficient to pay legacies in full and leave
a certain amount in the residuary fund if the legacies in the codicil
be taken as substitutional, whereas a large deficiency will be
occasioned if the legacies are held to be cumulative;

(¢) The respondents not being treated alike in the will, but being given
an equal amount in the codicil.

In re A. F. Bryan (1); Russel v. Dickson (2); Hooley
v. Hatton (3); Moggridge v. Thackwell (4); Allen v. Cal-
low (5); Barclay v. Wainwright (6); Bell v. Park (7).

Lafleur K.C. for the respondent. Prima facie the gift in
the codicil is a new gift not substitutional for or revocatory
of the gift in the first.

This presumption is strengthened when the codicil con-
tains no words of revocation.

A clear gift ought not to be taken away except by
expressions so clear as to. leave no reasonable doubt. Wql-
son v. O’Leary (8); Russell v. Dickson (2); Suisse v.
Lowther (9); Watson v. Reed (10); Sawrey v. Rumney

(11).

TaE CaIEF JUsTicE—This appeal has given rise to
much difference of judicial opinion upon the proper con-
struction to be given to a will and codicil, and as to whether
certain bequests of money to two of the nieces of the
testator in the codicil should be held to be cumulative or
substitutionary to those given to the same nieces in the
will.

(1) [19071 P. 125, (7) [1914] 1 LR. 158.

(2) 4 H.L. Cases 293. (8) [1892]1 7 Ch. App. 448.
(3) [1772]1 1 Bro. C.C. 390N. ((93 [1843] 2 Hare 424,

(4) [17921 1 Ves. 465. 10) [1832] 5 Sim. 431.

(5) [179671 3 Ves. 290. (11) [1852] 5 DeG. & S. 698.

(6) [17971 3 Ves. 462.
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- The deceased testator was a bachelor and died at Vie-
toria, B.C., on the 10th August, 1920, leaving a will dated
16th of May, 1919, by which he devised and bequeathed
all his real and personal property to the Montreal Trust
Company upon trust to sell and convert the same into
money and out of the proceeds to pay his debts, funeral
and testamentary expenses and a large number of legacies.
Amongst these were, one to his niece Muriel Edna Hen-
derson, wife of Donald G. Munro Fraser, of the sum of
$20,000, and another to his niece Evelyn G. Henderson,
of the sum of $10,000. There were a number of other
legacies and bequests and a residuary devise to his nephew,
the present appellant. ,

The question to be determined is whether the bequests
to those two nieces in the codicil were cumulative to those
given in the will or were substitutional therefor. That
question must be determined by deciding what the inten-
tion of the testator was. That intention must be gathered
‘from the language of the will and codicil, and from the
conditions surrounding the testator when he made them.
It is not without weight in so determining to find, as is
admitted here, that if the cumulative rule sought to be
followed is adopted the result will be that all of the tes-
tator’s pecuniary legacies to his other beneficiaries will be
cut down 15 per cent, whereas if the codicil bequests are
found to be substitutional, there will be no such abate-
ment. '

Now turning to the codicil and endeavouring to find the
controlling factor from it, namely the intention of the
testator, we find that the codicil was made at Long Beach,
California, and that he had not his will with him at the
time. We can presume this because in the opening para-
graph of the codicil he says he cannot remember the exact
date of his will. -

Then follows the first clause, viz.:

First: I hereby ratify and confirm the said will in every respect save
in so far as any part is inconsistent with this codicil.

Clauses 2 and 3 containing the bequests to each of the
two nieces of $25,000 then follow.

Now it is to my mind absolutely clear that he is thereby
confirming his will in every respect except in regard to the
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two legacies to his two nieces given by the will which by

H”N”E"‘SW his codicil he increased, one from $20,000 to $25,000 and

FRASER

the other from $10,000 to $25,000, thus putting both nieces

The Chief On an equal footing.

Justice

I construe the words

save in so far as any part is inconsistent with this codieil

to mean “not consistent” or “at variance with.” Now “any
part” includes the amount of their respective legacies under
the will and he expressly fails to confirm those, evidently
to my mind showing a clear intention on his part not to
confirm those two previous legacies given in his will. In
every other respect he intends to confirm and does 8o, but
with regard to these two legacies of $20,000 and $10,000
respectively he does not confirm the will. On the contrary,
as I think, he substitutes for them the sums of $25,000
which he bequeaths to his nieces by the codicil.

The cumulative construction seems to me to ignore
absolutely, or at any rate to fail to give any effect to the
words confirming the will

save iIn so far as any part is incongistent with this codieil.

These important words on that construction are left
without any meaning and therefore ignore altogether the
testator’s intention. He confirms the will in every respect
save in so far as the changes made in his bequests to his
two nieces. With regard to them he does not ratify or
confirm his will, but, on the contrary, devises increased
amounts to each, giving each $25,000.

I have not heard any suggestion as to any meaning to
be attached to these words of the codicil confirming his

_Will

save in so far as any part is inconsistent with this codicil,

unless the suggestion is the correct one that his intention
was to ratify and confirm his will in every respect except
with regard to these two legacies each of which he desired
to increase and did increase.

I have read the cases cited below and in argument here
but do not find anything in any of them suggesting that
the cumulative rule regarding legacies in a will and a
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codicil is more than a prima facie one, and one which must
in all cases of course yield to the paramount rule that the
intention of the testator, if it can be found, or determined,
must prevail.

In this case, I think the intention clear that the two
codicil bequests are substitutionary and not cumulative to
those of the will, and that the intention of the testator that
they should be so is also clear from the express words in
the first paragraph of the codicil which ratifies and con-
firms the

will in every respect save in so far as any part is inconsistent with this
codieil,

or as I construe the words, not consistent with, or at
variance with. The only part of the codicil altering or
varying the will is where the two bequests are increased,
‘as I have stated, and so to his mind were inconsistent with
the original bequest made in the will.

On this question of the testator’s intention, if it can be
found, being paramount over the prima facie cumulative
rule, I quote from the speech of Lord St. Leonards in the
case of Russell v. Dickson:

I considered myself at liberty, without trenching upon.any rule
of law, or breaking in upon any decision, to determine this case upon
the intention. There is no rule of law that prevents a court from look-
ing to the intention. Every case that you open says: If you find the
intention, you are at liberty to act upon it; and the simple question in
this case is: Do you or do you not find the intention? Of that I have
already spoken. Then there is the difficulty about the rule of law. There
is no case exactly like this nor is it likely that such a case should
frequently occur. You must depend upon the prineiple. If you can
find within the four corners of the instrument an intention, not that the
legacy shall be cumulative, but that it shall be substitutionary, you are
at perfect liberty to act upon the intention, you are not only at perfect
liberty, but you are bound by law to give effect to it, provided only
that it does not contravene any existing rule of law.

Ipineron J—I cannot add much, if anything, useful to
that which has been said by the learned judges constituting
the majority determining the result now in appeal herein.

Counsel for the appellant has fairly presented in his
factum the results of the leading cases which I have con-

[18531 4 H.L.C. Cases, 293, at pp. 310-311.
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sidered but which by no means convince me that the codicil
in question was not intended to be cumulative according
to the prima facie effect to be given thereto.

Undue importance seems to me to be attached to the
word “inconsistent”.

I may add that seeing an item of $32,097.27 for real
estate in value according to those appraising for the
imposition of succession duties, suggests the possibility
that the testator attached a much higher value thereto and
thus the basis for appellant’s conjecture is quite unfounded.

I observe he was careful to suggest due care in the dis-
position thereof and suggested his brother, who was the
father of those benefiting most largely by this will, should
be consulted as to his family affairs.

That suggests much to me that might explain the view
taken by the testator.

At all events I cannot see my way to reverse the prima
facie rule to be adopted.

I would dismiss the appeal without costs save as to those
of the executors or trustees, while theirs between solicitor
and client must be paid out of the estate.

Durr J—The point for decision on this appeal can be
stated in a sentence or two. The testator by his will left

to his niece Muriel Edna Henderson a legacy of $20,000

and to his niece Evelyn G. Henderson a legacy of $10,000.
By a codicil he gave to each of these nieces a legacy of
$25,000. The question upon which we are. to pass is
whether or not in each case the gift by the codicil is in
substitution for the gift by the will or whether on the other
hand the gifts by the two instruments take effect cumulat-
ively.

In order to appreciate the argument on beha,lf of the
appellant it is necessary to read the whole of the codicil
which is in the following terms:

I, Joseph Newlands Henderson, of the city of Vancouver, Brifish
Columbia, in the Dominion of Canada, but temporarily residing at Long
Beach, California, United States of America, hereby declare this to be:
a codicil to my last will and testament which last will and testament

I made during the months of May and June, 1919, the date of which

I do not remember.
First: I hereby ratify and confirm the said will in every respect save:-
in so far as any part is inconsistent with this codieil.
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Second: I hereby give and bequeath to my niece Murie! Edna Hen-
derson, wife of Donald George Munro Fraser, said Muriel Edna Hen-
derson being the daughter of my brother Thomas Morrison Henderson,
the sum of twenty-five thousand dollars ($25,000).

Third: I give and bequeath to my niece, Evelyn Gladys Henderson,
‘the daughter of my brother Thomas Morrison Henderson, the sum of
twenty-five thousand dollars ($25,000).

In witness whereof I have hereunto set my hand and seal this fifteenth
day of January, in the year of our Lord one thousand nine hundred
and twenty.

Joseph Newlands Henderson (Seal).

The general rule of construetion being that prima facie

- ‘where by a will and a codicil two legacies whether of the
same or of different amounts are given to the same persons,
the legacy given by the codicil is presumed to be additional
to that given by the will; the ground from which Mr. Tilley
directs his attack on the judgment of the Court of Appeal
is that the introductory clause or rather the first paragraph
of the codicil means and overcomes this presumption.

Now although it may be, as argued on behalf of the re-
spondent, that the first paragraph is in a sense otiose
because the publication of the codicil is in itself a republi-
cation of the will as of the daté of the codicil, still it is
undeniable that paragraph does contain a solemn declara-
tion by the testator of his intention that the dispositions
made by the will shall be undisturbed save in so far as the

_provisions of the codicil are inconsistent with them. And
that by implication-does of course sufficiently disclose an
intention in fact on the .part of the testator that in the
case of such inconsistency and to the extent of such incon-
sistency the dispositions of the codicil are to prevail over
the dispositions of the will.

The real question is: How far does this carry us? I
am unable to agree that it follows as a consequence from
this premise that the legacies given by the codicil are to
be substituted for those given by the will. And for this

- reason, ex hypothest, there is substitution if there is incon-

sistency and there is no substitution unless there is incon-
sistency and the question therefore necessarily turns on
the point, is there or is there not inconsistency? And
touching that point the presumption against substitution
rests upon the foundation that there is no incompatibility
and no inconsistency involved in the giving considered in
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1922 jtself of a pecuniary legacy by codicil to a legatee to whom
H"fo“sm“ a legacy has already been given by the will. We need
Frase. not go into the reasons for the presumption. It seems to
Duff . be founded in good sense; and such great masters of judi-
—  cature as Lord Cairns and Lord Justice James gave effect
to it without hesitation and without doubt. Prima facie,
at least, therefore Mr. Tilley is not assisted by the first
paragraph. Prima facie there is no inconsistency between
the provisions of the codicil in relation to the legacies in

question and the relevant provisions of the will.

Mr. Tilley meets this by the argument that, conceding’
this to be the prima facie construction of the paragraph, it
is not its true construction. You must, he says, read the
first paragraph with its context, in other words you must
read it as an addendum to each of the two remaining para-
graphs, the two paragraphs giving the legacies under con-
sideration. And read with its context in this way he con-
tends that the fair meaning, if not the necessary meaning,
of it is that the provision made by the codicil for each
of the beneficiaries mentioned is the provision, that is to
say, the only provision the testator is making for those
beneficiaries by way of pecuniary legacy.

There is no doubt weight in the contention that the first
paragraph should be read as a part of the whole text of the
codicil and I think this is so notwithstanding “one’s pre-
disposition to look upon it as a stereotyped form. But the
argument does not, I think, earry the appellant the whole
distance. If it appeared that the paragraph on the con-
struction which has been given to it in the Court of Appeal
was without operation, we should have a very different
case. It is impossible I think, to contend that because,
while there is no inconsistency between the legacies in the
codicil and the legacies given to the same legatees in the
will, there is inconsistency between the codicil and. the
disposition of the residue by the will and therefore the
first paragraph is not in any view wholly nugatory.

The sum of the matter, as will already have been
apparent according to my view, is that the appellant’s
argument is really an attack, when it is closely analysed,
upon the presumption against substitution and as such,
I say this of course with the greatest respect for those who
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take another view, I cannot help thinking that in its effect
it is an appeal to the court to substitute one’s impression
as to the probable intention of the testator for the con-
clusion one is driven to as to the result of a faithful
adherence to the language the testator has employed. A
passage is cited in the respondent’s factum from a judg-
ment of Lord Justice James in Wilson v. O’Leary (1),
which I cannot forbear quoting:

I would only add this that I cannot help feeling that this case has
occupied more time than it would have done if I had throughout con-
fined myself strictly to that which is my legitimate duty, that is, if.
instead of endeavouring to find out what the testator meant I had con-

fined myself to endeavouring to ascertain what was the meaning of the
testamentary papers which he left behind him. - &

The appeal should be dismissed.

ANGLIN J—There is nothing in the codicil which ean
be said to give expression to an intention to revoke the
legacies given to the two respondents in the will. There
is no inherent “inconsistency” between the gifts to them
in the will and the gifts to them in the codicil—nothing: so
incompatible that both may not take effect. On the other
hand the residuary bequest in the will would certainly be
cut down by the legacies given in the codicil. The con-
firmation of the will was subject to this modification.

I attach no significance to the fact that under the will
the bequests to the two legatees were of unequal amounts,
whereas the legacies given to them by the codicil are each
of the same amount. We have no clue to the motives that
actuated the -testator on either occasion. Without some
knowledge of them any inference of intent that the new
legacies should be substitutional would be unsafe and
- unwarranted. Prima facie, therefore, the gifts under both
instruments are to be regarded as cumulative. Russell v.
Dickson (2); Hurst v. Beach (3).

The only extraneous circumstances relied upon to sup-
port the inference- of a contrary intention on the part of

the testator is the fact, now apparent, that, after debts and

succession duties have been satisfied, if the bequests in
question are cumulative, all the testator’s pecuniary legacies

(1) 7 Ch. App. 448 at p. 456.
(2) 4 HL. Cas. 203 (3) [1819] 5 Madd. 851, at p. 358.
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must abate 15 per cent, whereas, if the gifts by the codicil

HEN’:,ER“N are substitutional for those in the will, no abatement will

FRASER.

Anglin J.

be requisite. No doubt if it were clear that that fact had
been present to the mind of the testator its significance
might be cogent. Yet, even under such circumstances, I
can scarcely conceive of the testator, if he meant that there
should be a revocation of the gifts made to the respondents
in the will, expressing that intention in his codicil by the
clause,
I hereby ratify and confirm the said will in every respect save in s0
far as any part is inconsistent with this codieil.
He almost certainly would have employed some such phrase
as “instead of (in lieu of, or in substitution for) the gifts
made to them in my will, I give and bequeath, etc.”

But it is by no means improbable that the deficiency in
the estate, now ascertained, was quite unknown to the
testator. His assets consisted inter alia of several parcels
of real estate, the actual worth of which must have been
problematical, and of various stocks and shares, many of
them highly speculative in character and of very uncertain
value. It is quite a usual thing for an owner to be opti-
mistic in respect to the value of his own property. Then
again the testator may not have realized that his debts
would amount to over $13,800, or that succession and
probate duties would deplete his assets by a sum exceeding
$26,000. In a word, it must be pure conjecture whether
the testator appreciated that the additional bequests of
$25,000 apiece to his two nieces would more than exhaust
the residue of his estate bequeathed by his will to the
appellant. As James L.J. said in Wilson v. O’Leary:

Where there is a positive rule of law of construction such as exists in
these cases, that is to say, that gifts by two testamentary instruments
to the same individual are to be construed cumulatively, the plain rule
of law and construction is not to be frittered away by a mere balance
of probabilities.

In the case at bar I fail to find even a balance of prob-
abilities in favour of the view urged by the appellant.

In my opinion no case can be made for taking the two
bequests in the codicil before us out of the ordinary rule

’_7 Ch. App. 448, at p. 454,
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that they should be regarded as additional to, and not as
substitutional for, the gifts made to the same legatees by
the will. Jarman on Wills (6th ed.) p. 1123; 28 Halsbury
L. of Engl. no. 1432,

Bropeur J.—We are called upon to decide whether the
legacies mentioned in the codicil are cumulative or whether
they are in substitution of the legacies of the will.

In his will the testator had made several legacies to his
ten nephews and nieces, ranging from $2,000 to $20,000.
The two respondents, who are nieces, were legatees to the
extent of $10,000 and $20,000 respectively. The will had
been made in British Columbia on the 16th of May, 1919.
A few months later the testator went to California where
he made a codicil on the 15th of January, 1920, and
died a short time later. By this codicil he declared at
first that he ratified and confirmed his will in every respect
“save in so far as any part is inconsistent with this codicil”;
and then he gave $25,000 to each of his nieces to whom he

had given previously by his will $20,000 and $10,000

respectively. _
If the $50,000 disposed of by the codicil is to be con-
sidered as an addition to the $30,000 given to these legatées
by the will, the estate will not be large enough to pay in
full the other legatees. If, on the contrary, the legacies
to these two nieces are substitutional, all the legacies could
be paid in full. -
There is not much in the evidence before us to guide
us in the construction of this will. We may fairly assume
that the testator knew the value of his fortune; and we
could hardly say that his intention was to deprive the other
legatees of the amount which he had given them, since he
confirms everything he has done in his will and the only
incongistencies and differences which are to be found
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between his codicil and his will are in the legacies which

he gives to his nieces. .

I consider that his evident intention was to increase the
legacy which he had previously mentioned and to sub-
stitute in one case $25,000 for $10,000, and $25,000 for
$20,000 in the other.

51588—3
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/

For these reasons, the appeal should be allowed, the costs

HENI:)F:‘RSON to be paid by the estate.

FRASER.

Mignault J.

MieyavLT J—The only question here, and it is a ques-
tion of much nicety, is whether the bequests which the late
J. N. Henderson made by his codicil to his two nieces, the
respondents, were in substitution for or in addition to the
legacies which he had given them by his will. The will
was executed before witnesses at Vancouver on May 16th,
1919, and, among a number of legacies to relatives of the
testator, he gave to the respondent Muriel Edna Hender-
son, wife of Donald Fraser, $20,000, and to the respondent,
Evelyn G. Henderson, $10,000. The testator was in Long
Beach, California, when, on January 15th, 1920, he made
a codicil to his will which evidently he did not have in
his possession, for he says he does not remember its date.
By this codicil, after stating in clause one that he ratifies
and confirms his said will in every respect,
save in so far as any part is inconsistent with this codicil,
he bequeaths to each of the respondents, by separate
clauses, the sum of $25,000.

The first court held that these, last legacies were sub-
stitutionary; the Court of Appeal, Mr. Justice McPhillips
dlssentlng, that they were cumulative. The appellant, the
residuary legatee——a,nd there will be no residue but a
deficiency if the bequests are cumula,tive—-—now appeals to
this court.

_ As stated by Lord Cranworth in Russell v. lecson

where a legacy is given to the same party in each of two different instru-
ments, a will and codicil, prima focie you must treat them as two gifts.
That 'is sn obvious proposition. If the party has twice said he glves,
he must be tmderstood to mean to give twice, but of course there may
be circumstances to show that the prima facie construction is not, in the
particular case, the construction to be adopted. What the circumstances
are that are sufficient to,outweigh the prima facie presumption, is
extremely difficult to ‘be-determinéd by any rule of a prioré reasoning.
Very small circumstances have.sometimes been acted on as sufficient to

' take the case out of the general rule.

. The- test is, of course, what the testator really intended,
and no case better shows than Russell v. Dickson (1). that
when. the intention sufficiently appears to substitute the
later legacy for the former, effect will be given to that

(1) 4 HL. Cas. 293 at p. 304.
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intention. As Lord St. Leonards said, in the same case, at
p. 310:

If you can find within the four corners of the instrument an intention,
not that the legacy shall be cumulative, but that it shall be substitution-
ary * * * * you are bound by law to give effect to it.

" So in Russell v. Dickson (1) the testator, in a codicil
~ executed a few days before his death, began by the words:

Not having time to alter my will and to guard against any risk, * * *
and this language, among other circumstances, was con-
sidered as indicating his intention to substitute the legacy
contained in the codicil for that made by his will.

Here the testator hdad in mind that what he was going
to do by his codicil would be inconsistent with some parts
of his will, which otherwise he wished to ratify and confirm
in every respect, and to the extent of such inconsistency he
desired to alter his will. There could be no, what I might
call intrinsic, inconsistency, by which I mean legacies which
cannot be carried out cumulatively, between the will and
the codicil, because the bequests in both were of sums of
money. Nevertheless the testator, when he said

save in so far as any part 4s inconsistent with this codicil

was not dealing with a possible, but with an actual, incon-
sistency assumed by him to exist between the will and
the codicil, and in my judgment this is a most important
consideration to determine whether the testator intended
to add these large legacies to the quite substantial amounts
he had already given to his nieces. So the inconsistency
contemplated here was one existing in the mind and inten-
tion of the testator, as he understood his testamentary
provisions, and resulting from something contained in his
codicil.

Were the two bequests to these two sisters, the respond-
ents, of $25,000 each, by the codicil, inconsistent with the
bequest to them of unequal sums by the will, to wit,
$20,000 to Mrs. Frager, and $10,000 to Miss Henderson?
Perhaps not intrinsieally, in the sense in which I have used
the word, but the real question is whether the testator
considered the one inconsistent with the other. And equal
treatment of these two legatees in the codicil would

51588—3% (1) 4 H:L. Cas. 203.
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certainly be inconsistent with unequal treatment towards
them in the will. If the intention of the testator in making
his codicil, in other words if the scheme of the codicil, was
to remove this inequality-—and the codicil deals only with
these respondents—certainly there would be an incon-
sistency in his mind between the will and the codicil.
Giving effect to the will and codicil cumulatively would
leave the inequality; treating the legacies in the codicil as
substitutionary for those in the will would remove it.

I have therefore reached the conclusion that in the
intention of the testator, which of course must be deter-
mined by inspection of the instrument, the legacies made
by the codicil were inconsistent with the legacies to the
same legatees in the will and that therefore they should
not be given cumulative effect.

The appeal should be allowed and the trial judgment
restored. Costs out of the estate.

Appeal dismissed.

Solicitors for the appellant: Bowser, Reid, Wallbridge,
Douglas & Gibson.

Solicitors for the respondénts: O’Brian & M. cLofg.
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HIS MAJESTY THE KING............... APPELLANT;
| AND
THE MANITOBA GRAIN CO............ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Appeal—Leave by Supreme Court—Criminal Case—R.8.C. [1906]1 c. 139,
ss. 36 and 41—9-10 Geo. V, c. 32—Canada Grain Act, 2 Geo. V, ¢. 27,
s. 216 (D). .

Though sec. 41 of the Supreme Court Act empowers the court to grant
leave to appeal “in any case whatever” in which any of certain

specified matters are in controversy the right is limited to cases in'

which an appeal may lie as provided in sec. 36.

A conviction for contravention of sec. 215 of the Canada Grain Act the
penalty for which is fine or imprisonment is a conviction in a “crim-
inal cause” and not appealable under sec. 36 of the Supreme Court
Act.

MOTION for special leave to appeal from the Judgment
of the Court of Appeal for Manitoba (1) holding that sec.
215 of the Canada Grain Act is ultra vires.

The defendant was convicted for selling grain on com-
mission without a licence, in contravention of section 215
of the Canada Grain Act. His conviction was quashed by
the Court of Appeal, which held section 215 of the Grain
Act to be ulira vires of the Dominion Parliament. An
application for special leave to appeal to the Supreme
Court of Canada was refused by the Court of Appeal on
the ground that the case fell within the decision of the
Judicial Committee in The King v. Nat Bell Liquors (2)
-and that there would, therefore, be no jurisdietion to enter-
tain the appeal if leave were granted.

Taylor K.C., for the appellant contended that by the
proviso to section 41 (1) of the Supreme Court Act the
Supreme Court of Canada is empowered to grant special
leave to appeal “in any case whatever”, if the validity of
an Act of Parliament (inter alia) will be involved in the

(1) 32 Man. R. 52. (2) [19221 2 A.C. 128.

*PresENT:—8ir Louis Davies C.J. and fdington, Duff, Anglin, Brodeur
and Mignault JJ.
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appeal, and that the court can, therefore, grant leave in
cases in which the provincial appellate court could not do

v. .
Tae MaNTE- SO. .

TOBA GRAIN
Co.

The defendant was not represepfced.
The Judgment of the Court was delivered by:

Tare Camer JusTicE—The majority of the court is of
the opinion that the proposed appeal would be an appeal
in a criminal cause within the exception in section 36 of
the Supreme Court Act. The proviso to section 41 (1)
enabling this court to grant special leave to appeal only
“if special leave to appeal has been refused by the highest
court of final resort in the provinee” implies that the appli-
cation of the proviso is limited to cases in which the pro-
vinecial court might properly have given such leave and-is,
therefore, notwithstanding the generality of the words “in-
any case whatever”, restricted to cases within section 36..

The application is accordingly refused. No costs.

Motion Dismissed without costs.
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GEORGE LANDELS AND OTHERS ) 1922
APPELLANTS;  +«q 18
(DEFENDANTS) e § 2ot 18,

AND

THOMAS R. CHRISTIE axp HERBERT] ,
O. CHRISTIE (PLAINTIFFS)......... f *ESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA

Negligence—Loss by fire—Finding of trial judge—Inference from facts—
Concurrent judicial findings—Interference on appeal.

In an action claiming damages for loss of property by negligence the trial
judge held that “the facts proved are more consistent with negligence
¥ * * than with a mere accident.” His judgment for the plaintiffs
was affirmed by the full court.

Held, that the circumstances disclosed on the trial were such that the
courts below were justified in drawing the inference they did and
this second appellate court should not disturb the conclusion they
reached. ,

APPEAL from a decision of the Supreme Court of Nova

Scotia affirming the judgment at the trial in favour of the

plaintiff.

The facts of the case and the question for decision on
the appeal are sufficiently indicated by the head-note.

Jenks K.C. and McKenzie K.C. for the appellants. The
cause of the fire can only be conjectured and is not proved
by direct evidence. See Montreal Rolling Mills v. Cor-
coran (1); Canada Paint Co. v. Trainor (2).

It is'not a case of res ipsa loquitur. Grand Trunk Ry.
Co. v. Griffith (3); McArthur v. Dominion Cartridge Co.
(4).

Milner K.C. for the respondents. TUnder the facts
proved the inference as to the cause of the fire and the
consequent negligence of the defendants is almost irresist-
ible. See Swansea Vale v. Rice (5) per Lord Loreburn
Richard Evans & C’o v. Astley (6) at page 678.

(1) 26 Can. S.C.R. 595. " (4) [19051 A.C. 72.
(2) 28 Can. S.C.R. 352. (5) [1912] A.C. 238.
(3) 45 Can. 8.C.R. 380. (6) [1911] A.C. 674.

~ *PrEsENT:—Sir Louis Davies CJ. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.
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TR CHIEF JUSTICE.—After hearing the argument at
bar I felt very doubtful whether the plaintiffs respondents
had established their case.

A careful readmg of the ev1dence did not remove my
doubts.

The trial judge dismissed the action as against Landels,
one of the original defendants, and from that dismissal
there was no appeal. As against the other two defendants
the trial judge found

that the facts proved were more consistent with negligence on their part
than with a mere accident,

and that

there was sufficient evidence of negligence to enable the plaintiffs to
recover.

I confess that if I had been trying the action in the first
instance, I would have found great difficulty in reaching
such a conclusion, but the case was appealed to the
Supreme Court of Nova Scotia sitting en banc and four of
the five judges who heard the appeal dismissed it, and so
confirmed the judgment of the trial judge on the ground,
as I understand their judgments, that.the trial judge’s
decision

that the available facts were such that an inference of negligence was
more reasonable than that there was no neghgence

was correct.

I do not feel, however, so clearly convinced that this
inference drawn by the two courts was such an improper
one as to justify me in reversing it and allowmg the
appeal.

IpingToN J—I think this appeal should be dismissed with
costs.

Durr J—I cannot agree that the learned trial judge
had not before him facts capable of supporting a finding
against the appellants. There was. evidence which, if
believed, supplied a possible explanation of the origin of
the fire in the probability of there being hot ashes in the
boiler room. The dismissal of the action as against Landels
presents a difficulty but the trial judge seems. to have
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treated the action against Landels as |based upon the
assumption that he was a party to the contract of hiring
and consequently as failing when that sla,ssumption fell.

Other explanations were suggested but there was nothing
in the facts pointing to any of them as dn agency actually
or probably operative and my conclusion is that there is
sufficient preponderance of probablh’cyi in the ecircum-
stances proved in favour of the trial _]udge s conclusion
to cast the burden of explanation upon; the appellants—
- a burden of which the trial judge held they have not
acquitted themselves.

The appeal should be dismissed with costs.

AneLiN J—With some doubt I concur in the dismissal
of this appeal. I am not satisfied that| the learned trial
judge and the majority of the learned [judges on appeal
were clearly wrong in holding that, upon such facts as
the evidence discloses, it is a more reasonable inference
that the fire, which destroyed the pla!mtlff’s mill, was
attributable to some negligence of the ; defendant’s than
that it was due to some cause for Wh1ch ‘blame cannot be
imputed. If the matter were res integra the contrary
view taken by the learned Chief Justic:e of Nova Scotia
would not improbably commend itself to my judgment.

Bropeur J.—The appellants as lessees éf the mill belong-
ing to the respondents Christie were bound to exercise care
and see that no risk would, in the ordinary course of events,
ensue. The fire which destroyed this mill is due to circum-
stances which render the cause of it unknown. But the
evidence in the record is such that a reasonable inference
leads us to the conclusion that the fire is due to the
negligence of the lessees. ’

It is the conclusion reached by the trlal judge and by
the majority of the court en banc.

The lessees had left live ashes on the ﬂoor which could
easily be carried by the wind to the place where the
fire was first seen. No person was left there to look
after the building. I would not go so far as to say that

the doctrine of res ipsa loguitur should apply, because all .

the surrounding circumstances are not entirely within the
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defendants’ control and the fire might be the result of a
simple accident or the work of an incendiary. But the
facts available are such that negligence on the part of the

‘defendants is the more reasonable inference (Halsbury,

Laws of England, vol. 21, p. 752).
This appeal then should be dismissed with costs.

Mienavur J.—This case comes here after two courts
have found the appellants, Fauquier and Porter, liable for
the destruction by fire of respondents’ mill at River Hébert,
N.S. In the appellate court the learned Chief Justice dis-
sented, but the other judges, not however without express-
ing some doubt, confirmed the judgment of the trial judge
who sat without a jury.

The respondents claimed from George Landels and from
Gilbert E. Fauquier and Johnson P. Porter, carrying on
business under the firm name of Fauquier and Porter,
$158 for the use of a saw mill in sawing 316,000 feet of
lumber, and damages for the destruction by fire of another
saw mill belonging to the respondents, alleging further
that the appellants had agreed to rebuild the mill. Lan-
dels, acting on behalf of Fauquier and Porter, had entered
into an agreement with the respondents for the use of
their mill to saw lumber belonging to Fauquier and Porter
for the price of 50 cents per thousand feet. This mill was
destroyed by fire on November 27th, 1917, while in the
occupation of the appellants. The latter paid for the lum-
ber which they had sawn up to the time of the fire, and
the following spring erected a new but smaller mill on the
same location where they cut some 316,000 feet of lumber.
Regardmg the new mill as belonging to the respondents
by annexation to the freehold, the learned trial judge con-
demned Fauquier and Porter to pay. $158 for this sawing,
and $2,757 as damages for the destruction of the mill, in

all $2,915. The action was dismissed as to Landels because

he had acted as agent for Fauquier and Porter, the learned
trial judge apparently not considering whether or not he
was personally liable for the destruction of the mill. The
respondents did not appeal from the dismissal of the
action Wlth respect to Landels. '
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I see no reason for disturbing the judgment as to the
item of $158 for use of the new mill wﬂich must be con-
sidered as belonging to the respordents. |

The difficulty is as to the damages granted for the de-
struction of the old mill. The responden;ts alleged in their
statement of claim that the appellants so negligently con-
ducted themselves, or their agent and S({awant Landels so
negligently conducted himself, as to cause a fire in the
mill by reason of which it was totally destroyed. As I
have said, the action was dismissed as to Landels and no
appeal was taken from that part of the judgment. The
appellants contend that if Landels is not liable for ne-
gligence his principals cannot be so held. I would not how-
ever deal with the case on so narrow a ground, for the
liability of Landels was not considered by the learned trial
judge, and the other defendants could! have been sued
without there being any necessity to make their agent a
party to the proceedings.

As to the other defendants, I think the onus was clearly
on the plaintiffs to prove negligence. ' Apparently the
plaintiffs considered that it would be sufficient to establish
the mere fact of the fire, for that is a]l they did. The
learned trial judge however refused to dismiss the action
at the close of the plaintiffs’ case, probably because some
proof had been made of a promise by the defendants to
rebuild the mill. The defendants then célled witnesses to
testify to the circumstances of the fire and it is on that
evidence alone that their liability must now be détermined.

The conclusions of the learned trial Judge on the issue
of negligence may be given in his own words:

Mr. Milner contends that the defendants are liable for the loss of
the mill; that this is one of the cases where thg occurrence is itself
evidence of negligence; and moreover, that the defenda,nts were neghgent
in not having proper appliances to put out fires, and in not having a
watchman on duty durmg the night. Mr. McKenzie for the defendants
claims that the maxim res ipsa logquitur does not apply and that there
is no evidence of negligence on the part of defendants. Taking all the
circumstances into consideration, I think the facts proved are more con-
sistent with negligence on the part of the defenda.nts than with a mere
accident. I think that there is sufficient evidence of negligence to enable
the plaintiffs to recover.

This passage of the learned trial ,]udges reasons for
judgment was much discussed at bar, but I think a fair
!
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construction is that in the opinion of the learned judge,

LAI;‘)DELS taking all the circumstances into consideration, the ne-
Cmrsrm  gligence of the defendants was more consistent with the
Mignault 7, Proved facts than that the fire was caused by a more

accident. It is true that there is no finding as to the
specific act of negligerice which caused the fire, but that
is no reason why the whole evidence should not be care-
fully. examined to see whether the learned trial judge could

- find it more consistent with the liability of the defendants

than with the theory that the fire was an accidental one.

None of the learned judges in the appellate court
thought that the mere fact of the fire was prima facie
evidence of negligence and I quite agree with them. This
disposes of the so called rule res ¢psa loquitur as applicable
to a case like the one under consideration. And had the
learned trial judge, at the close of the plaintiff’s case,
decided the issue of negligence in favour of the defendants, -
I would have thought that his judgment could not have
been assailed. Of course the evidence adduced by the
defendants must be considered on this appeal.

We have now before us all the circumstances of the fire
and both courts have inferred negligence therefrom. The
defendants had been in possession of the mill for about
a week, Landels having been placed in control of their
sawing operations. The boiler with its furnace was in a
shed alongside the main building and the engine room was
in the centre of the mill. There were no lamps and the
men worked as long as daylight permitted. On the even-
ing in" question the men left the mill between five and
half-past five. Avard Christie, the fireman, went away
with the others but returned about six o’clock, or a little
later, and filled the boiler with water. Landels went to
the mill at about a quarter to nine. He says he went into
the boiler (probably the boiler room) as far as the injector
and had a look around. He found that the boiler was
warm and that everything was quiet. He then left to go
to the cook house but being called by Mr. Christie, one
of the plaintiffs, he went into his house, and had been
there but a few minutes when Mr. Christie looked out the
window and said the mill was on fire. They ran out and
first saw the fire at the back of the boiler on the side of
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the mill proper. Nothing could then be ,done to save the
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all over.

CHzISTIE

The impression which the evidence leaves on my mind wgignault J.

is that the fire was caused by the hot: ashes which the
practice, McClary, the engineer, testlﬁes was to leave in
front of the furnace, right in the buildin‘g, after throwing
water on them to extinguish the flames. These ashes were
not carried outside as it would have been prudent to do.
The night of the fire was quite windy and the mill was
all open, McClary says, so the wind no doubt could reach
the pile of ashes and scatter embers abm‘;t. The fire was
first seen at the back of the boiler, and ;the fact that no
other cause of fire is suggested renders |it probable that
the fire was ignited by the hot ashes. The furnace had
been cleaned out some time that day, the usual practice
as to the ashes no doubt having been follbwed
Under these circumstances, the inference appears reason-
able that the fire was caused by these hot ashes. It was
negligence to leave them at night where they were and
where the wind could scatter them aboutg. My conclusion
therefore is that the courts below could i:nfer that the fire
was caused by the negligence of the defendants. The
appeal should be dismissed with costs. |
Appeal dzsmzssed with costs.
Sohcltor for the appellants: John S. szley

Solicitor for the respondents: H. A. Purdy.
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THE DOMINION CANNERS LIMITED,)] A
PPELLANT;
(DEFENDANT) ........... . {

AND

HORACE COSTANZA AND OTHERS,]
RESPONDENTS.
(PLAINTIFFS) . .\vvinveeiiiiinaaannnn !

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
' COURT OF ONTARIO

Workmen's Compensation—Ezclusive Jurisdiction of board—Injury by
accident—Action against employer—Jurisdiction of court—Acquies-
ence in proceedings—Evidence—Certificate of board—Ezxz parte
application R.8.0. [1914] ¢. 25, ss. 60 (1) and 64 (4)—b Geo. V, c. %4,
8. 8(0).

See. 60 of the Ontario Workmen’s Compensation Act gives the Com-
pensation Board “exclusive jurisdiction to examine into, hear and
determine all matters and questions arising under this Part (Part
I) * * * and the action or decision of the Board thereon shall be
final and conclusive and shall not be open to review in any court.”
Sec. 15 in Part I as enacted by 5 Geo. V, s. 8, provides that the right
of compensation shall be in lieu of any action by a workman against
his employer in respect of injury by “accident” and that “no action
in respect thereof shall hereafter lie.” By seec. 15 (2) any party to
an action may apply to the Board for a decision as to whether or
not the right of action is taken away by the Act “and such adjudica-
tion and determination shall be final and conclusive.”

Held, that the Board is the only tribunal competent to decide whether
or not a common law action can be maintained by a workman against
his employer in respect to personal injury sustained in the course of
his employment. .

Held, also, Duff J. dissenting, that where such an action is brought the

_ court is free, if not obliged, proprio moty if want of jurisdiction is
not pleaded, to take cognizance of the provisions of the Act and stay
- the proceeding until the right to maintain it is determined by the
board.

Per Duff J. The question whether or not the plaintiff can maintain his
action must be raised by way of defence or exception. If the defend-
ant does not plead it or does not ask for a stay he is bound by the
judgment given. 2

The court in an action by a workman will not take cognizance of a
decision of the board that the plaintiff’s injury did not result from
“accident” and did not entitle him to compensation .under the Act
when such decision is given on an ex parte application in the ordinary
course and not under sec. 15. Evidence of such decision, if admitted,
would not be conclusive. Idington and Duff JJ. contra.

*PresENT:—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.
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Where in such an action the defendant submitst to the trial judge

the question of the right to maintain it and does so in the
belief that the court has jurisdiction to deal with such question the
decision of the trial judge is not that of a quasi-arbitrator and so
non-appealable ‘as it would be if the issue was Q‘ubmitted with know-
ledge of the lack of jurisdiction and the parties assent to the judge
acting virtually as an arbitrator.

Judgment of the Appellate Division (51 Ont. L.R. 166), not dealt with.
’ .

APPEAL from a decision of the Apppllatfe Division of the
Supreme Court of Ontario (1) affirming %the judgment at
the trial in favour of the plaintiff. |
The facts of this case are stated in the above head-note.
The plaintiffs sued for damages in consequence of having
contracted typhoid fever from drinking the water supplied
by their employers. The trial judge held that the injury
was not caused by “accident” and that pli@intiffs could not
proceed under the Workmen’s LCompensatibn Act. A judg-
~ment for damages was entered against the defendant and

affirmed by the Appellate Division. l

Lynch-Staunton K.C. and Hobson K.C. fior the appellant.
Bain K.C. and Peter White K.C. (Duggmiz with them) for

the respondents. !
, |
Tur CHIEF JusTice—~I concur with MII‘ Justice Anglin.

IpingTron J—The respondent having claimed to have
suffered from typhoid fever attributable to the use by some
of them of water received from a well of appellant in such
a condition as to constitute it a nuisance v&irithin sections 73
and 74 subsection (e¢) of the Public Health Act, and which

alone served the domestic needs of respondents as dwellers,

in a tenement of appellant, brought this action on the 14th
December, 1920, and served its statement iof claim on 12th
- January, 1921, to which appellant pleaded on 31st January,
1921.
On the 12th February, 1921, the appellant’s solicitor
served notice that on the trial defendants would move to
amend said defence by adding the followin}g paragraph:

The statement of claim discloses no cause of actf.ion and the defend-
ants will so contend at the trial. If the plaintiffs uffered the damages

(1) 51 Ont. L.R. 166.
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alleged then the plaintiffs should apply to the Workmen’s Compensation
Board and are not entitled to maintain this action as same is barred by
the provisions of that Act.

On the trial thereof on the opening which ‘began on
the 4th of April, 1921, the learned trial judge allowed said
amendment and at the same time allowed respondents to
amend their statement of claim by making specific references
to the said Public Health Act and the Factories Act, being
R.8.0. 229, sec. 43.

The trial then proceeded and lasted till the 7th April,
1921, when the sole question of negligence and said stat-

“utes relied upon by plaintiffs’ amended statement of claim

were left to the jury and a verdiet was rendered for the
plaintiffs (now respondents) and judgment was entered
accordingly without any objection thereto.

Appellant gave on the 18th April, 1921, notice of appeal
to a divisional court and that was heard before the
Appellate Division on the 22nd and 23rd of December. °
1921, and judgment was given on the 24th of November,
1921, dismissing said appeal with costs.

In that notice of appeal eight grounds of appeal were
taken of which the 4th was as follows:— ’

4. That as to.the plaintiffs, Mary Costanza, Ph111p1ne Costanza and
Horace Costanza, Jr., who were in the employment of the defendant,
their remedy if any was to have applied to the Workmen’s Compensation
Board, and this action is barred by the Workmen’s Compensation Act.

The respondents’ counsel, either by reason thereof or in
consequence of something which transpired during the
argument thereof made an application on their behalf to
the Workmen’s Compensation Board which resulted in the
following finding by the board:—

Friday, 25th November, 1921.

Present:—
Samuel Price, Cha.u'man
H. J. Halford, Vice-Chairman.
George A. Kingston, Commissioner.

In the matter of—

Claim 217246 Matilda Shereno.
217247 Phillipina Costanza,
217248 Mary Costanza.
217249 Horace Costanza.
217250 * Rosario Tasca.
217251 Mamie Tasca.
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' 217252 Fannie Tasca.
217253 Lena Tasca.
217254 Antone Tasca.
217255 Rose Dispenza. \
217256 Bessie Tasca. I
217257 Cosimo Pecoraro.
217258 Russell Pecoraro. i
217259 Lucy Pecoraro. '{

217260 Florence Pecoraro. ‘-

Upon consideration of the above mentioned claims, the papers, letters
and other material filed, the Board finds that the }above mentioned claim-
ants did not sustain personal injury by accidenf; arising out of and in
the course of their employment with Dominioq Canners Limited, and
the said claims are hereby disallowed. |

S. Ptice,
! Chairman.

The appeal was taken to this court b}% the present appel-
lant by notice dated 14th day of February, 1922.

It was set down for hearing, by order‘;, at the foot of the

Ontario list, May Term, and heard on the 1st day of June,
1922, }
Thereafter on the 10th day of October, 1922, a direction
was given for re-argument on the question of jurisdiction
-and was so partly re-argued, but that re-argument ended in
a direction to counsel to file supplementjary factums, which
were delivered on or about the 13th November, 1922.

During all the time since the action was launched, at
least until judgment at trial entered, it was, by section 64
of the workmen’s Compensation Act, subsection 4 (R.S.0.

1914, c. 25), which reads as follows,

4. Where an action in respect of an injury \is brought against an
employer by a workman or a dependent the Board shall have jurisdic-
tion upon the application of the employer to éetermine whether the
workman or dependent is entitled to maintain the 'action or only to com-~
pensation under Part I, and if the Board determines that the ‘'only right
of the workman or dependent is to such compensation the action shall be

forever stayed, :
open for appellant to have applied to thi:a board within the

terms thereof to have said action stayed.
It has never had the courage to apply either thereunder
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or under subsection (2) of section 15 of said Act as amend- -

ed, and has evinced no intention of dohlg so.
The respondents, on the contrary, had done so as already
stated, before the appeal to the Appellate Division had

been finally disposed of, with the result above set forth.
51588—4 |
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The counsel for respondents tendered on argument the
said result duly certified as an answer to the appellant’s
argument so far as rested upon the said amended plea in the
statement of defence as allowed at the trial.

Some one objected that we had decided in Red Moun-
tain Railway Company v. Blue (1), that we could not
receive any such evidence or look at any evidence save that
adduced at the trial.

If any one will read said report they will see that though
the then Chief Justice so held in regard to what was ten-
dered and there in question, the remaining members of the
court had agreed with the judgment of Mr. Justice Duff
therein holding that there should be a new trial because
the learned trial judge had misdirected the jury and hence
all else in that case was but obiter dicta.

For my part I see I took the express precaution of de-
c¢lining to pass upon the question now raised.

And I pass no opinion now upon the question so broadly
put as if only an ordinary question of hearing evidence is
involved.

Section 60, subsection (1) of the Act now in question
reads as follows:—

60. (1) The Board shall have exclusive jurisdiction to examine into,
hear and determine all matters and questions- arising under this Part and
as to any matter or thing in respect to which any power, authority or dis-
cretion is conferred upon the Board, and the action or decision of the
Board thereon shall be final and conclusive and shall not be open to
question or review in any court and no proceedings by or before the
Board shall be restrained by injunction, prohibition or other process or
proceeding in any court or be removable by certiorart or otherwise into
any court.

Surely we are bound to ta.ke judicial notlce of any such
proceeding and not stand upon any decisions such as are
cited by the former Chief Justice in his said judgment and
which are also cited in some of said factums.

I respectfully submit we must exercise a little common
sense in applying any judicial expressions of opinion or
decision.

It is proposed in defiance of the board to stay all pro-
ceedings herein notwithstanding the imperative language

(1) 39 Can. S.C.R. 390.
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of the above quoted subsection declaring it shall not be open
to question or review and that no proceedings by or before
the board shall be subject to any proceeding in any court.

If the converse had been declared on an ex parte applica-
tion by appellant at any time prior or up to the trial judg-
ment and the learned trial judge had had it brought to his
notice, I venture to say he never would for a moment have
thought of proceeding further than to make a note of such
order.

And if such a thing is conceivable as his doing otherwise,
and in due course such a case brought here, what would we
have done? And if we had conceivably ordered judgment
to be entered—well, I will not pursue that inquiry.

Nor need I say that much as I esteem the due obsérvance
of the maxim audi alteram partem, there are many things
which are judicially done ex parte.

And if T understand correctly the daily practice of the
board in discharging its duties, it must of necessity do many
things of its own motion. It is not a court where counsel
is heard. The aim of the whole Act is to eliminate the
litigious struggle and strife and the judicial peculiarities in
mode of thought and applying the law.

A perusal of the statement of claim indicates, as counsel
first conceived its nature to be, that respondents founded
this action upon something as remote from the nature of
an accident, within the meaning of the Workmen’s Com-
pensation Act, as would be an action by one of respondents
for an assault and battery by his or her employer.

I am not surprised, therefore, that counsel for appellant
in first pleading thereto failed to set up the Act.

One is sorely tempted to surmise that the doing so was
an afterthought to try it on the court. It seems to have
turned out an astute and confusing move. 7

Indeed when the trial proceeded after the pleading had
been amended no further attention seems to have been paid
~ to the point raised thereby, save counsel for respondents
filing a letter from a member of the board which indicates
that the well in question had been before it in other cases
somewhat like unto those in question hereln for said letter
reads as follows:— |

51588—4} :
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1922 Referring to our telephone conversation to-day, I beg to say that
m those alleged typhoid cases which came before the Board for considera-
DominioN tion were all employees of a firm of contractors—Newman Bros., Limited
CANNER8 —who were I understand erecting some structure on the property of the
» Dominion Canners Co. The names of the parties whose claims were con-

ClosT. axza Sidered were:

— J. T. Welsh. Norton E. Schurr.
Idington J. Wmn. J. Schurr. Norman W. Rymer.
I Lloyd R. Rymer. ) George W. Taylor.

These claims were all rejected on the ground that the circumstances
did not point to injury by accident within the meaning of the Work-
men’s Compensation Act.

This clearly indicates the correct conception the board
had formed of such a disease and its relation to the said
Act.

Nor in the questions submitted by the trial court was any
question put to the jury bearing upon the relations between .
the plaintiffs and the defendant, such as should have been
if that question were before the court in the sense pleaded.

I respectfully submit that upon such a record of facts as
I have recited this court is not warranted in directing a stay
of proceedings unless and -until appellant applies for and
procures, and files, a certificate from the board.

Of course the appellant may possibly, astutely in line
with its past two years course, abstain from further troubl-
ing anybody in this case. Meantime the respondents are
unjustly, as I respectfully submit, hindered and delayed.

We should, in the absence of any such application by
the appellant for two years during which it had deliber-
ately refrained from applying, proceed to deliver judgment
in the appeal in the absence thereof, unless that which
respondent’s counsel has presented will do justice herein.

Prima facie this court is seized of this case, on the evi-
dence presented at the trial, and on the facts so found has
no foundation for doing otherwise.

I doubt very much if either section 64, subsection (4),
or section 15, subsection (2), was ever intended to extend
the time for making such an application as contemplated .
thereby to the board, beyond a reasonable time or to pro-
ceedings in this court.

But in any case I am decidedly of the opinion that in
face of the decision of the board, already made, the matter
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ends, or should end. And I most respectfully submit that
we have no right to criticize or assume that such decision
was, or even may have been, arrived at without duly con-
sidering the question at every angle, merely because their
methods of investigation do not follow our legal forms of
doing so. It was to get away from such like forms and
methods, and all implied therein, that the statute was
enacted.

The past experience of the members of the board, no
doubt was sufficient guide and we should at least give them
credit’ therefor, and knowledge, by this time, of the Act,
superior, I imagine, to ours.

Durr J—The result of my examination of the Workmen’s
Compensation Act is this. Where an action is brought
against an employer by one of his employees alleging the
right of reparation arising out of circumstances which may
constitute an accident within the meaning of the Act, it is
a complete answer to the action that the circumstances do
constitute such an accident and that in respect of the aceci-
dent a right of compensation. is given to the workman by
the statute. I think it may be an arguable question whe-
ther or not it is sufficient to establish that the circum-
stances do constitute such an accident but it is unnecessary
to dwell upon that.

I think the proper inference from the provisions of the
statute is that where the employer raises such a defence the
authority to pass upon the issue thereby created is solely
vested in the Workmen’s Compensation Board. The em-
ployer may, if he be so minded, apply for a decision upon
the point at the earliest stage and if the decision is in his
favour it is the duty of the Supreme Court or other tribunal
before which the action is pending to stay the action. He
may, I think also, raise the defence by plea and establish it
by producing proper evidence of the decision by the board.

On the other hand it is open to the workman to apply
for and obtain such a decision the momert his writ is
issued.

My view, however, is that the contention that no action
lies because the matter is one for compensation under the
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Act, in other words, that the right of action is taken away
by the statute, is strictly matter of defence or exception.
If the defendant permits the action to proceed to judgment
without having raised the defence or without having ap-
plied for a stay then he is concluded by the judgment as
with regard to other exceptions and defences, unless on
appeal the Court of Appeal sees fit, in the exercise of its
discretion, to permit the defence or exception to be raised
there.

So much by way of conjectio causae. ' The autonomy of
the board is, I think, one of the central features of the
system set up by the Workmen’s Compensation Act. One
at least of the more obvious advantages of this very prac-
tical method of dealing with the subject of compensation
for industrial accidents is that the waste of energy and
expense in legal proceedings and a canon of interpretation
governed in its application by refinement upon refinement
leading to uncertainty and perplexity in the application of
the Act are avoided. . ‘The purport of s.s. 1 of 5. 60 (ascrib-
ing to the words their minimum scope) seems to be that as
regards any proceeding before the board and for the pur-
pose of any such proceeding in relation to a matter in re-
spect of which jurisdiction is given to the board, that juris-
diction is exclusive and the mastery of the board over its
own proceedings is supreme. The act or decision of the
board in such a case, to use the language of the section,

" ghall not be open to question or review in any court.

Language could not be plainer. Therefore where the board
(for example) makes an order for the payment of money and
under s.s. 3 the order becomes a judgment of the County

Court, it becomes a judgment of that court only for the

purpose of enforcing it. Therefore, with great respect, I
am unable to agree with the judgment of the majority of
the Court of Appeal in Manitoba delivered by the Chief
Justice of that Court in Canadian Northern Ry. Co.v. Wil-

son (1), in which the opinion is expressed that an order of-

the board for the payment of compensation having been
made a judgment of the Court of King’s Bench under the

corresponding section of the Manitoba Act, that court may, -

(1) 290 Man. R. 193; 43 D.L.R. 412 at page 425.
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if informed that some fundamental prineciple of procedure
such, for example, as audi alteram partem, has been dis-
regarded by the board, decline to permit the process of the
court to be used for the enforcement of the order. Nobody
indeed can too strongly assert the importance of observing
the rules of natural justice in all legal proceedings. Nobody
could imagine for a moment that the legislature contem-
" plated the possibility of the board in exercising its judicial
or quasi-judicial functions disregarding the rudimentary dic-
tates of fair play. But what seems perfectly clear is that
the legislation proceeds upon a confident assurance that a
tribunal constituted by the Government for the purposes of
the Act could be relied upon not to disregard such prin-
ciples in its proceedings. And I can hardly believe that any
‘tribunal composed of professional men is likely in discharg-
ing responsibilities such as those cast upon the board to fail
to appreciate the importance of preserving a judicial temper
and of performing its duties “conscientiously with a proper
feeling of responsibility” to quote Lord Moulton’s phrase
in a passage of his judgment in Local Government Board
v. Arlidge (1) at page 150 which received the approval of
the Judicial Committee in Wilson v. Esquimalt & Nanaimo
Ry. Co. (2), at page 211.

The exclusive authority of the board in respect of proceed-
ings upon an application for compensation or in dealing
with a question of assessment or the like is, indeed, quite
manifest; but one must admit that the point is not so
obvious when one is considering what may be called perhaps
for want of a better phrase the auxiliary jurisdiction of the
board, the jurisdiction to pass upon a given question for the
purpose of determining an issue in a proceeding before
another tribunal. It may well be argued that “questions

arising under Part I” is not very apt phraseology for de-

scribing an issue presented to the Supreme Court in an aec-
tion brought by a workman in consequence of a defence
-based upon an allegation that the plaintiff’s only remedy
is the statutory remedy given by the Workmen’s Compen-
sation Act. More apt and precise language could no doubt
have been used and one might perhaps have expected more

(1) [19151 A. C. 120. (2) 119221 A.C. 202.
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apt and precise language if s.s. 1 of s. 60 was truly aimed
at such questions and the decision of them. Something is
to be said, moreover, as to the effect of s.s. 4. In terms,
at all events, that subsection covers all cases to which s.s.
1 applies, and yet it is difficult to believe that the legisla-
ture intended to give to the board authority to revoke &
decision given upon an application made by a defendant
in an action in the Supreme Court that the action is or is
not maintainable. A provision having such effect might

- conceivably lead at times to a very regrettable confusion.

Again, if you are to ascribe to the language of s.s..1 a scope
which brings every question as to the construction and effect
of any enactment of the Act within the exclusive jurisdic-
tion of the board, using “exclusive” in its ordinary sense,
some results would be produced which would to say the
least, be startling. For example, a question under section
56 as to the qualification of a member of the board would
become exclusively cognizable by the board itself.

Nevertheless I think the argument in favour of the view
that the jurisdiction of the board is an exclusive jurisdic-
tion to deal with the defence as to the right to maintain a
particular action in the Supreme Court, or rather the ques-
tion whether or not in a particular case such right has been
taken away by the provisions of the Workmen’s Compen-
sation Act, may be put upon very solid grounds. The
answer is a new answer. It is an answer given by this sta-
tute and by this statute a procedure is prescribed or rather
a procedure is created by means of which the answer can
be made good. It does not, I think, necessarily follow that
where a defence or exception is newly created by statute
and a procedure is created for putting it forward, that the
defendant who desires to avail himself of it must adopt
the statutory procedure. I do not think the presump-

" tion that the statutory remedy is intended to be the sole

remedy is quite so strong as that which arises where a
new right is created by statute and a statutory remedy is
given. On the other hand when, in addition to the cir-
cumstance that the defence or exception is a new one
and to the fact that the statutory procedure for estab-

_ lishing it is newly created, there are obvious considerations
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to be drawn from the object and policy of the enactment
pointing to the conclusion that the procedure provided for
determining the issue is intended to . *he exelusive pro-
cedure, then I can see no reason why effect should not be
given to that conclusion unless at all events there are prac-
tical considerations which forbid it. -

Now it is quite true that when an action is brought by a
workman against his employer in a particular case the
question whether or not the action is excluded by the sta-
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tute is in that particular case a question which concerns the

workman and the employer alone; that is to say, it is a
question and solely a question whether or not the workman

is entitled to be paid and the employer is bound to pay a -

sum of money. On the other hand, if the question as to
what does or does not constitute an “accident”, if the ques-
tion whether on a given state of facts an accident has or
has not occurred in the course of the workman’s employ-
ment, or whether the accident does or does not arise out of
the workman’s employment, if such questions are general-
1y to be passed upon by the Supreme Court with the usual
concomitants by way of appeal, it is easy to see the pos-
sibility of a jurisprudence arising marked by the not very
happy characteristics of that which has grown up out of the
English Workmen’s Compensation Act. Add to that the
possibility of conflict between the decisions of the courts
and those of the board and you have potentialities which,
at all events, could not be supposed to add to the favourable
prospects of the system set up by the statute. Without
elaborating the matter further I think there are excellent
practical reasons for assuming that the legislature did not
contemplate such a duplication of jurisdiction in respect
of these questions. |

On the other hand I am quite unable, with great respect
to those who take a different view, to escape the conclusion
that the statute as originally framed put upon the defend-
ant, the employer, the responsibility of taking the neces-
sary steps to enable him to raise the defence. In other
words, that the onus was upon him to invoke the jurisdic-
tion given by section 64, subsection 4. There is not a syl-
lable in the statute which suggests that a defendant raising
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the question by plea, for example, could thereby deprive
the Supreme Court of jurisdiction to dispose of the action.
The statute gave the defendant the right to get a decision
upon the issue raised by such a defence from the board and
it would be the duty of the Supreme Court obviously to
give the defendant due opportunity to exercise his right.
But the general jurisdiction of the court over the action
remains untouched, in my opinion. The statute declares
that in given circumstances the action does not lie, not that .
the courts have no jurisdiction to deal with it, an obviously -
different thing. The amendment of 1915 was designed no
doubt (in addition to giving a defendant in an action affect-

- ed by section 9 an opportunity of applying to the board and

obtaining a decision upon the question whether the action
had been taken away) to give to the plaintiff the opportun-
ity of ascertaining whether or not his action was maintain-
able. But I am unable to give my adherence to the view
that the effect of the amendment of 1915 was to shift the
burden from the employer to the workman, a result which
I very much fear must follow from the decision of the ma-
jority of the court on this appeal. A workman suing in
the Division Court, for example, who goes to court with
his witnesses would be exposed, according to that view, to
the risk of having his suit stayed because, notwithstanding
the absence of any contention to that effect on the part
of the defendant, it might appear to the judge that possibly
there was a case within the Workmen’s Compensation Aect.
I think there is nothing in the Act which justifies a con-
struction exposing the workman to such embarrassment in
pursuing his legal rights,

Nor (it is a point which I will not elaborate) do I think
there is any reason for assuming that the legislature intend-
ed to place such an embarrassing responsibility upon judges.
There are cases in which the law casts responsibility upon
the judge to act ex mero motu where some illegality, for
example, is disclosed by the evidence; but these are cases
where some public interest is concerned. I am quite unable
to understand what conceivable public interest can be af-
fected by the fact that the employer has failed to raise the
defence that the plaintiff’s right is taken away by the sta-
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tute. In such circumstances there is no decision upon the
construction or effect of the Act and no possibility of con-
flicting interpretations. The administration of the Aet is
not touched, the interest involved is the interest of the
parties and theirs alone.

I cannot conceive why such a responsibility should be
placed upon the judge. l

As to the disposition of the present appeal, the parties

concurred in leaving the question whether the action would .

lie, first to the trial judge and then to the Appellate
Division. In the ordinary case of an issue being passed
upon by a judge of first instance in a manner extra cursum
curias there is no appeal from the judgment. But a party
having taken part -in an appeal from the first judgment
without objection is not generally permitted to raise the
objection that the matter is not further appealable. Bur-
gess v. Morton (1) at page 142. But where the matter
passed upon is one which by statute is committed to the
decision of another tribunal I think different considerations
apply and I think the appeal from the decision of the
Appellate Division on this question ought not to be heard.
And as the parties have taken their chances on a favour-
able decision from the court itself, I think the matter must
be deemed to be concluded by what has occurred.

This is sufficient to dispose of the appeal except as to one
point, namely, the question of the plaintiff Horace Cos-
tanza’s right to recover in respect of loss of services and ex-
penses. On that point I shall express no opinion until the
~ moment arrives for the delivery of final judgment upon the
appeal by the court as a whole.

AncrLin J—The defendants appeal from the judgment
of a Divisional Court of the Appellate Division, confirming,
by a majority, the judgment for the plaintiffs rendered after
trial before Rose J. and a jury. Three of the plaintiffs sued
to recover damages for injuries sustained by them as the
result of having contracted typhoid fever from drinking
the water from a contaminated well on the defendants’
premises while in their employment. The other plaintiff,

(1) [1896] A.C. 136.
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Horace Costanza, sued for consequential damages suffered
by him as husband of one and father of two of his co-
plaintiffs.

Several grounds of appeal were urged based on alleged
insufficiency of the evidence to support the jury’s findings
that the illnesses of the plaintiffs were due to the cause
assigned and that the condition of the well was ascribable
to negligence of the defendants. But counsel for the appel-
lant chiefly relied upon the plea, set up by amendment at
the opening of the trial, that (except as to Horace Costanza)
the present action does not lie because the case is one for
compensation under the Ontario Workmen’s Compensation
Act (4 Geo. V., c. 25) and the right of action to recover
damages is thereby taken away (s. 15 (1)). That question
was determined adversely to the defendants by the learned
trial judge and by a majority of the learned judges in the
Divisional Court, who were of the opinion that the
plaintiffs had not sustained injury “by accident” within
the meaning of 8. 3 (1) of the Workmen’s Compensation
Act. Apparently no objection was taken to the compe-
teney of either tribunal to dispose of that question. Indeed
no difficulty on that score was suggested during the original
argument here.

In the course of their consideration of the case, however,
it seemed to the members of the court that there was a

- serious question whether the jurisdiction of the courts to

determine whether or not the action is one the right to
bring which has been taken away by the statute had not
been ousted by the provisions of s. 60, which confers on
the-board A :

exclusive jurisdiction to examine into, hear and determine all matters
and questions arising under this Part and as to any matter or thing in
respect to which any power, authority or decision is conferred upon the
Board, and the action or decision of the Board thereon shall be final and
conclusive and shall not be open to question or review in any court.

Part I of the statute embraces secs. 3 to 104 inclusive.
By section 15 as originally enacted, subject to three excep-
tions, any right of action against his employer for damages
to which a workman would otherwise have been entitled is
taken away wherever the statute confers on him a right
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to compensation, i.e., where, in any employment to which
Part I applies the workman has suffered

personal injury by accident arising out of and in the course of his employ-
ment B

(8.3 (1)). By s. 64 (4), which was in the original Act, an
employer-defendant in any action is authorized to apply
to the Workmen’s Compensation Board to determine
whether the plaintiff can maintain the action or is entitled
to statutory compensation, and if the board should decide
that his only right is to such compensation the action is
“forever stayed”. By s.8."(2) of s. 15 (added in 1915), “any
party to an action” is authorized to
apply to the Board for adjudication and determination of the question
of the plaintiffs’ right to compensation under this part, or as to whether
the action is one the right to bring which is taken away by this part, and
such adjudication and determination shall be final and conclusive.

It seems to be quite clear that the question of the plain-
tiffs’ right to bring and maintain this action “arises under”
Part I and also that it is

a matter or thing in respect to which power, authority or discretion is
conferred on the Board. .

In my opinion by giving to the board
exclusive jurisdiction to examine into, hear and determine

all such matters and questions the legislature intended to

oust and did oust the jurisdiction of the ordinary courts to.

- entertain them, and required that they should be exam-
ined into, heard and determined solely by the board.

In reaching this conclusion I have not forgotten that the
jurisdiction of superior courts is not taken away unless by
express language in, or necessary inference from, a statute.
Balfour v. Malcolm (1); Oram v. Brearey (2). I find here
a positive and clear enactment that the jurisdiction of the
board shall be “exclusive”— and nothing to warrant a
refusal to give to that word its full effect.

* The purpose of the legislature apparently was to secure
uniformity in the determination of what classes of cases fall
within the operation of the Compensation Act by having a
single tribunal deal with that question, and also to ensure

(1) [1842] 8 Cl. & F., 485 at p. 500. (2) [1877]1 2 Ex. D. 346 at p. 348.
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that no workman injured in the course of his employment
should find himself in the position of having been denied
damages by the courts because he was, in their opinion,
entitled to compensation under the Act, and refused com-
pensation by the board because he was, in its view, not
so entitled.

Under the Act as originally drawn only the defendant was
empowered to obtain the adjudication of the board on the
question of the plaintiff’s right to maintain his action. Sec.
64 (4). With the statute in that plight there might have
been plausible ground for contending that the intention
probably was to require the defendant, as a condition of
being allowed to plead the provisions of s. 15 in bar of the
action, to obtain an adjudication of the board that the
plaintiff was entitled only to statutory compensation and
not to maintain the action. If, with the statute in that
condition, the court should- stay the action until the
board should have disposed of the question of the
right to bring it, the defendant could scarcely be ex-
pected to make the application; the plaintiff was power-
less to do so. But a construction of s. 64 (4) that
would require the court, in the absence of a-certificate
from the board that the case is one for compensation and
that the workman is therefore not entitled to maintain the
action, to assume the contrary is scarcely consistent with
the explicit and unqualified language of s. 15 (1), the appli-

~cation of which is in no wise made dependent upon its pro-

tection being invoked by the defendant. If the defendant
does not plead the statutory bar but facts stated in the
pleading or adduced in evidence at the trial indicate that
the case might fall within s. 3 (1) of the statute and that ss.
15 (1) and 60 (1) might therefore apply, the court would,
I think, be if not obliged certainly free proprio motu, to
take cognizance of those provisions and stay further pro-
ceedings in the action until the question whether the right
to maintain it had been taken away by the Act should be
determined by the only competent tribunal. In re Robin-
son’s Settlement (1) at pages 727-8; Coburn v. Collins (2)

(1) [19121 1 Ch. 717. (2) 56 Law Times 431.
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at page 434; Crossfield v. Manchester Ship Canal Co.
(1). Again the defendant would have no interest to
have such stay removed. It was probably to meet these
d]ﬂicultles that s.s. 2 was added to s. 15 in 1915 enabling
“any party to an action” to apply for the board’s adjudica-
tion upon the question whether the action is one the right
“to.maintain which is taken away by the statute.
Under the amended statute, in my opinion, whenever
this question arises as a substantial issue in the course of

- . an action the proper course to take is to stay proceedings

in the action until it has been adjudicated upon by the
board. Simpson v. Crowle (2) at pages 250, 255. In view
of the provisions of s. 20 the workman-plaintiff will be well
advised in every case where there is any conceivable
ground for contending that his claim falls within the Act
to seek the determination of the board at the earliest
possible date.

In Scotland v. Canadian C'artmdge Co. (3) this ques-
tion did not arise. The plaintiff’s claim to compensa-
tion had there been rejected by the board before the
action was begun on the ground that he had not been injured
“by accident” within the meaning of that term as used
in 8. 3 (1). This decision had been reconsidered by the
board at the instance of the defendant. Certificates of the
" board’s determination of both applications had been put
in without objection. The right of the courts to deal with
the action and to decide whether the plaintiff was entitled
to recover was not questioned. In two recent cases before
the Privy Council referred to by the appellant—M cMillan
v. Canadian Northern Ry. Co. (4), and McColl v. Cana-
dian Pacific Ry. Co. (5)—their Lordships dealt with
the appeals as submitted. The question now under con-
sideration was not presented in either case. In the Mec-
Millan Case (4) owing to the doctrine of common em-
ployment there was no right of action under Ontario
law apart from the Workmen’s Compensation Act, and
it gives only a right to compensation recoverable on appli-
cation to the board: in the McColl Case (5) the Com-

(1) [1904]1 2 Ch. 123. (3) 59 Can. S.CR. 471.

(2) 119211 3 K.B. 243. (4) 39 Times L.R. 19.
(5) 39 Times L.R. 14.
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1922 pensation Board had determined that the case fell within

Dog;-;ﬁ the Act and that any right of action had been taken away,

Canners  and its decision was aceepted as conclusive in so far as the
Lﬁ?‘ right of action was diibject to ptovincial control.

Cosranza  The plaintiffs have applied to be allowed to put in a cer-

Anglin J. tified copy of the decision of the board that they

did not sustain personal injuries by accident arising out of and in ‘the
course of their employment with Dominion Canners, Limited,

and accordingly disallowing claims made by them to eom-
pensation under the statute, as conclusive that their right -
to bring this action was not taken away by the Workmen’s
Compensation Act. They maintain that this document is
admissible, notwithstanding any rule or practice of this
court to decline to receive evidence that was not before the
court from which an appeal is taken (Red Mountain v.
Blue (1); Michigan Central v. Jeannette, 13th Decem-
ber, 1918), because it bears on the question of the jurisdic-
tion of the court of first instance to proceed with the trial
of the action and of the Divisional Court and of this court
to deal with it on appeal without a determination by the
board that it is not barred by s. 15 (1), and is therefore out-
side of the stated case on which the appeal is taken (Sup.
Ct. Aect, 8. 73).

The decision of the board appears to have been rendered _
on the 25th of November, 1921, three weeks after the
judgment of the Divisional Court had been delivered
and considerably more than a year after the happening of
what the plaintiffs allege to have been the accident or acci-
dents which caused them personal injuries, i.e., some time
after any claims they could have to statutory compensa-
tion had been barred (s. 20 (1)). Ez facie it is a decision
rejecting a claim for compensation and not an adjudication
by the board upon an application made to it under s. 15
(2). Counsel for the respondent further stated, without con-
tradiction, that the decision of the board had been made
ex parte and without notice having been given to his client
and he produced a letter from the Chairman of the board
stating that its decision of the 25th of November, 1921, was
made in disposing of the claims before it in the ordinary

(1) 39 Can. S.C.R. 390.
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course and not upon an application under section 15 (2),
the board’s practice on such latter applications being to
have the opposite party to the litigation notified. On these
grounds counsel for the respondent objected to the certified
copy of the board’s decision being received. He also con-
tended that if admitted it would not be conclusive for the
purposes of s. 15 (1) of the statute.

With the latter contention I am disposed to agree. The
board in determining that the right of action asserted by
a plaintiff has or has not been taken away by s. 15 (1) of the
Act or that a plaintiff is or is not entitled only to compen-
sation under the statute, whether on application made under
s. 15 (2) or under s. 64 (4), acts judicially. It is empowered
to adjudicate upon and finally to dispose of certain rights
of the parties.

It is one of the first principles in the administration of justice,

said Erle CJ., in In re Brook and Delcomyn (1) at p. 4186,

that the tribunal which is to decide must hear both sides and give both
an opportunity of hearing the evidence upon which the decision is to
turn * * * [ find the master minds of every century are consentaneous
in holding it to be an indispensable requirement of justice that the party
who is to decide shall hear both sides giving each an opportunity of
hearing what is urged against him.

Seneca’s couplet:

Quicunque aliquid statuerit, parte inaudita altera,

Aequum licet statuerit, haud aequus fuit,
has often been quoted with approval by learned judges.
R. v. Archbishop of Canterbury (2), at p. 559, per Lord
Campbell; Smith v. The Queen (3) at p. 624, per Sir R.
Collier; Marcoux v. L’Heureuz (4) at p. 283 per Duff J.
Unless dispensed with by statute, this rule of elementary
justice is of universal application. Bonaker v. Evans (5)
at p. 171.

The laws of God and man both give the party an opportunity to
make his defence, if he has any,

said Fortescue J. in Dr. Bentley’s Case (6) at p. 567.
Nor is the application of the principle that no man

(1) 118641 16 C.B.N.S. 403. (4) 63 Can. S.C.R. 263.
(2) 1 E. & E. 545. (5) 16 Q.B. 1862.
(3) 3 App. Cas. 614. (6) 1 Str. 557.

515885

65
1922

[

TaE
DomMINION
CANNERS

Lrn.

v.
CosTaNza

Anglin J.



66 ’ SUPREME COURT OF CANADA [1923]
1922 ghall be deprived of his rights without an opportunity of

DOEE;N being heard, limited to strictly judicial proceedings. Cooper
Cannms V. Wandsworth Board of Works (1) at p. 189.

Lf,n.‘ “Under section 60 of the Workmen’s Compensation Aect,
Cosranza which makes the Board’s jurisdiction exclusive and its ac-
An—g_la J. tion-or decision final and conclusive, the board is empowered

not merely to
determine all matters and questions arising under this Part, ete.,

but “to examine into, hear and determine” all such matters
and questions, ete. There is here at least an implied direc-
tion that before determining any matter or question the
board shall examine into and hear it. This involves the
hearing of all parties interested. The judgment of Lord
Lyndhurst in Capel v. Child (2) at pp. 573-4 is instruct-
ive on the import of examination and hearing. The de-
cision of the board tendered by the plaintiff was ex parte
and was not rendered in the exercise of the special juris-
diction conferred by s. 15 (2) and s. 64 (4) of the Work-
men’s Compensation Act. In my opinion it should not be
accepted as conclusive of the right of the plaintiff, not-
withstanding the 'provision in 8. 15 (1), to maintain the
action, if otherwise well founded. The board is given
explicit authority to reconsider any matter with which it
has dealt and to rescind, alter or amend any decision or
j order previously made: s. 60 (3)

During the course of the argument it was suggested that
the defendant having submitted for trial by Mr. Justice
Rose the issue whether the plaintiff’s right of action had
been taken away by the statute and having taken the chance
of its determination by a tribunal lacking jurisdiction must
accept the judgment rendered as the decision of a quasi-
arbitrator and therefore non-appealable. Burgess v. Morton,
(3). Lack of jurisdiction to pronounce it deprives a judg-
ment of any effect whatever (Archbishop of Dublin v.
Trimleston (4) at p. 268, even as against the party who
invoked the determination. Toronto Ry. Co. v. Toronto
(5) at p. 815. Where a court is deprived of jurisdiction over
a subject by statute no acquiescence—not even express con-

(1) 14 CB.NS. 180. (3) 118961 A.C. 136.

‘2) 118321 2 Cr. & J. 558. (4) [18491 12 Ir. Eq. R. 251.
(5) [1904]1 A.C. 809.
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sent—can confer jurisdiction upon it. The remedy against
such an excess of jurisdiction by an inferior court is either by
appeal, if there be provision for an appeal, or otherwise by
prohibition; in the case of the High Court by appeal.
Burgess v. Morton (1). This right of appeal is not lost
unless relinquished either expressly or .by asquiescence
such as is found when parties with knowledge of the lack
of jurisdiction in the court assent to the judge hearing and
determining the matter virtually as an arbitrator.

Here there was no intention that there should be any
determination of the matter extra curiam .such as would
exclude a right of appeal. The proceedings in the trial
court and in the Divisional Court were carried on under
the belief and on the assumption that those courts
were entitled to take cognizance of, and had jurisdiction
to adjudicate upon, the issue raised by the plea based on
section 15 (1) of the Workmen’s Compensation Act. The
parties clearly meant to keep themselves in curia; the
trial judge and the Divisional Court so understood the
position; and both courts and parties thought an appeal
was open. This is not a case of mere deviation from
the cursus curiae in dealing with a subject-mattér over
which the court had jurisdiction—a case in which the
taking of an intermediate appeal without challenging the
original jurisdiction might preclude its being questioned on
further appeal. Bickett v. Morris (1); Cornwall v. Ottawa
& N.Y., Ry Co. (2). On the contrary, it is a case in which
the courts have been divested by statute’ of jurisdiction
over the subject-matter, and in which they have assumed
the duty of another tribunal. Pisani v. Attorney General
(3) at p. 522, The plaintiffs are therefore not entitled to
have the judgment which they hold treated as unappeal-

able and conclusive in their favour, Simpson v. Crowle (4)

at pages 250, 252-3, 255, 257, as they would have been had

there been conscious assent to the question whether the

action was one which the statute had taken away their right

to maintain being dealt with by the trial judge extra curiam.
(1) [1896] A.C. 136. (3) 52 Can. S.C.R. 466.

(2) LR. 1 HL. 8C. 47. 4) LR. 5 P.C. 516.
(5) 119211 3 K.B. 243.
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The judgment of the Divisional Court is a final judg-
ment appealable to this court under s. 36 of the
Supreme Court Act; it is our duty to pronounce the de-
cision at which the Divisional Court should have arrived
(s. 51, Sup. Ct. Act); and that court in turn should have
dealt with the question now before us as the trial judge
should have done. Ont. Judicature Act, s. 27 .(1).

Making the order which the trial judge, in my opinion,
should have made when the issue under s. 15 (1) came to
his notice, I would direct that proceedings upon the pend-
ing appeal should be stayed to permit of an application
being made to the board under s. 15 (2) for its.

adjudication and determination * * * as to whether the (present)
action is one the right to bring which is taken away by

Part I of the Workmen’s Compensation Act. I see no rea-
son why a certificate of the board’s decision should not be

" filed with the registrar. The appeal may then be disposed

of.
BRODEim J—I concur with Mr. Justice Anglin.
Mievavrr J—I concur with Mr. Justice Anglin.
Proceedings stayed. .

Solicitors for the Appellant: Lees, Hobson & Co.

Solicitors for the Respondents: Bain, Bicknell, Macdonell
& Gordon.
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1922
VERA CECIL, EXECUTRIX OF THE)] *Nov.2,3.
ESTATE OF HENRY CECIL, DE- !Arpmrane; “Nov- %%
CEASED (PLAINTIFF) ...ovneenennnn J
AND

CONRADE WETTLAUFER (DEE_‘E‘NDANT). .RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ONTARIO

Contract—Commission—Sale of shares—Commission dépendent on pay-
ment—Insolvency of buyer—Purchase of assets by seller—Payment
or equivalent.

W. having agreed to sell shares in the eapital stock of the Orr Gold Mines
Co. to the Kirkland-Porphyry Gold Mines Co. entered into a con-
tract to pay W. a commission for services in effecting the sale. The
purchase price of, the shares was to be paid as follows: $100,000 on
transfer to the purchaser and the balance by instalments at specified -
dates and the commission was to be paid out of the respective instal-
ments. A clause in the contract provided that if the payments were
not made by the purchaser W. would be under no liability to pay
the commission. The initial payment of $100,000 was made and the
commission thereon paid to C. When the next payment fell due
the purchaser ‘defaulted and shortly after was placed in liquidation
under the Winding-Up Act. The liguidator offered the assets for
sale and accepted the tender of W. and HW., a creditor who had
advanced money to the insolvent company for its operations. The
successful tenderers received all the assets of the estate including the
stock sold by C. and other stock in the Oir Co. and paid the claims
of the other creditors. In an action by C. for the balance of his
commission there was no evidence that the assets had a cash value

" equivalent to the amount of the unpaid purchase price of the shares.

Held, Idington J. dissenting, that W. had not received payment for the
shares sold to the Kirkland Co. and the commission was not earned.

Per Duff J. By the transaction with the liquidator the contract sale of
the shares to the Kirkland Co. was virtually rescinded and the
evidence fails to show that what C. received in purchasing the assets
was Ieceived or given in the performance by the Kirkland Co. of its
obligation under the contract of sale of shares.

Held, also, that there is nothing on the record to show that C..did any-
thing to prevent the contract for sale of the shares from being carried
out. :

Per Idington J. There should be a reference to ascertain the value of the
assets purchased from the liquidator.

*PresENT:—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.
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12 APPEAL from a decision of -the Appellate Division of

CEvCHf the Supreme Court of Ontario affirming the Judgment at
WerrLavres the trial in favour of the respondent.

The facts are fully stated in the above head note.
Slaght K.C. and G. F. Macdonnell for the appellant.
Glyn Osler K.C. and Munnoch for the respondent.

Tae CHiEr JusTice—After giving full consideration to
the argument at bar of Mr. Slaght for the appellant, I re-
main of the conclusion I reached at the close of the argu-
ment that the appeal should be dismissed with costs.

The reasons for the unanimous judgment of the Court
of Appeal, affirming the judgment of the trial judge,
‘Middieton. J., were stated by Mr. Justice Ferguson. In
these reasons the learned judge reviewed all of the some-

. what complicated facts out of which this litigation has
arisen. 1 do not think it of any advantage to restate these
facts as I fully concur in his conclusions.

The pith of the learned judge'’s reasons is contained in
the latter part of them, which I quote in full:

Having read the evidence, I am of the opinion that mone of the
parties to the purchase and sale between Wills and Wettlaufer on the
one part, and the liquidator on the other part, looked upon the trans-
action as a cash sale for $611,000 cash, that none of them considered the
bonds and the assets pledged therefor as securities or properties that
could be sold or dealt with so as to realize $600,000 cash, or anything
like that sum, and unless we must give effect to the form and disregard
the substance, I do not think it .could be reasonably suggested, let alone
found, that the bonds held by the defendant were realized upon in cash
—or in something which the defendant voluntarily elected to take instead
of cash; the defendant had to save as much as he could from the wreck,
and make the most of a difficult situation—and I do not think that in
doing so he can, because of the form of his offer, be held to have realized
cash or been paid in cash as was contemplated he should be paid before
the plaintiff became entitled to commission under the agreement sued
upon. It was for the conversion of the plaintiff’s property into cash that
the plaintiff was to be paid.

Admittedly the shares have mot been converted into cash, and I can
find nothing in the evidence to suggest that anything the defendant did
prevented such a conversion. What the defendant got by his purchase
was merely salvage of a part of his property, but not cash.

Ivineron J. (dissenting).—Since this action was in-
stituted and tried, Henry Cecil, the plaintiff therein and
later appellant, has died and been succeeded, as appelant
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herein, by his widow who is executrix of his last will and 1922

testament. ' CECIL
~ The said late Henry Cecil and respondent entered into WerrtAvrm
the following agreement: .. Tdington J.

This agreement made this Fifth day of September, 1918.
Between:—

CONRAD E. WETTLAUFER, of the City of Buffalo, in the State

of New York, hereinafter called
The First Party;

and

HENRY CECIL, of the City of Toronto, in the County of York
hereinafter called

The 8econd Party.

WITNESSETH that in consideration of the efforts of the said Second
Party in making the sale of stock of Orr Gold Mines, Limited, the First
Party agrees to pay to the said Second Party Ten per cent (10%) upon
five hundred and thirteen thousand two hundred and 40/100 dollars, the
purchase price thereof, out of the proceeds of said sum as follows:—

(a) Five thousand -dollars ($5,000) to-day in cash out of the first
payment under an agreement made between the First Party hereto and
Kirkland-Porphyry Gold Mines Limited. The receipt of whlch is hereby
acknowledged.

(b) Ten thousand dollars ($10,000) out of the second payment to be
made under said agreement on the 1st day of September, 1919, when such
payment shall have been made; and

(c) Thirty-six thousand three hundred and twenty and 40/100 dol-
lars ($36,320.40) out of the third payment under said agreement of three
hundred and thirteen thousand two hundred and 40/100 dollars, when
such payment shall have been made.

Should said payments not be made by the said Kirkland-Porphyry
Gold Mines Limited, the First Party shall be under no liability to the
Second Party for the payment of any eommission by reason of said sale.

THIS AGREEMENT shall enure to the benefit of and be binding
upon. the parties hereto, and their respective heirs, executors, admin-
istrators and assigns. .

IN WITNESS WHEREOF the parties hereto have hereunto set
their hands and seals. '

Signed, sealed and delivered - Conrad E. Wettlaufer  (Se é,l) ’
‘in the presence of o .,
Wm. J. Magavern. H Cecil. . . (Beal)..

This action was brought, on the 22nd of July, 1922, to
recover from respondent the balance due in respect of the

$46,320.40, balance of commission due under said agree-
ment. '
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The respondent and said Kirkland-Porphyry Gold Mines

Cﬂ;}m Limited, on the same date as the above agreement was
Werreaveee Tnade, entered into a long agreement in writing whereby
Idington J. Said respondent agreed to sell and did sell to said company,

which agreed to buy and did buy from him, 873,000 shares
of Orr Gold Mines, Limited, for $513,200.40, payable as
follows:—

“(a) One hundred thousand dollars {$100,000.00) on the
transfer of the shares referred to in paragraph 1 hereof.

(b) One hundred thousand dollars ($100,000.00) on or
before the 1st day of September, 1919; and

(¢) The balance of three hundred and thirteen thousand
and two hundred 40/100 dollars ($313,200.40) on or before
the first day of September, 1920.” ' ‘ '

The said first payment thereunder, $100,000.00, was made
and the late Cecil then got the $5,000.00 mentioned in
above quoted agreement on account of his said commission,
but the second and third payments were not made by the
said company. They had been secured, not only by the
terms of the said agreement, lastly mentioned, but by the

. promissory notes of the said company, and the collateral

security bonds of said company to the amount of $420,000.00
charged upon all the assets of -the Kirkland-Porphyry Gold
Mines Limited, which, of course, would bind the stock
transferred to it in the Orr Gold Mines, Limited, and fur-
nish a controlling interest therein. Practically the re-
spondent thus and thereby got not only the control of the
Kirkland-Porphyry Gold Mines Limited for the full amount
of this balance of $413,200.40 due him, but also, indirectly,
of the Orr Gold Mines, Limited.

The remarkable thing happened, however, that he formed
an alliance with one Wills, which I suspect originated
before the event of liquidation of the company, on which

_ this case has turned in the courts below.

Though the said Wills had put into the said Kirkland-
Porphyry Gold Mines Limited, at and after the time of
said agreements and later to develop its resources, a total
someétimes stated to be $190,000.00 and at other times said
to be $290,000.00, yet he put it (according to the statemerit
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of the case herein) into liquidation shortly after the first 1922
of said promissory notes became due. CEC“*
Thereupon in due course of time an offer was made by Werravrer
the respondent and said Wills which led to the liquidator 1gington J.
transferring to them the entire assets of the said company —
which as already stated practically meant the control of
and, I imagine, practically the entire assets of the Orr Gold
Mines, Limited, save a possibility not cleared up of rights of
its remaining shareholders.
This successful tender was, so far as respondent’s share
thereof is concerned, based entirely on the surrender of his
bonds held as collateral security for the payment of the
balance due him.
The learned trial judge held he could not, on his con-
struction of the agreement above quoted, see how the plain-
tiff then before him could rest at all on the result of said
purchase from the liquidator. The price had not been paid
by the company and thus the matter ended unless in the
case of fraud, which was not charged.
In somewhat like terms the Appellate Division of the
Supreme Court of Ontario dismissed the appeal thereto
and characterized that got as wreckage.
With great respect, I submit that the true interpretation
and construction of the agreement above quoted in full is
not, though I admit quite capable of such a construction
as given it, been correctly construed and applied in light
of the relevant facts and surrounding circumstances.
If to be read in an exceedingly narrow sense and, in the
last analysis, effect only to be given to the clause which
reads as follows, :

should said payments not be made by the said Kirkland-Porphyry
Gold Mines, Limited, the First Party shall be under no lability to the
Second Party for the payment of any commission by reason of said sale,

I can, though not agreeing therewith, quite understand the
conclusion of one so reading it.

I should not be surprised to find now-a-days a contract
expressly so constituted and be quite agreeable to enforcing
it. But it would be of such an unusual character that I
would expect it to be framed in other terms than that be-
“fore us.
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I interpret that in the circumstances presented quite
otherwise. It, to my mind, clearly intended not the actual

Werrtavrme payment of dollars on the dates specified, but the realization
Idington J. Of that which would produce in equivalent dollars the stat-

ed values.

If the respondent chose to take in exchange another gold
mine worth, beyond dispute, double the sum specified, I
do not think he could, under this agreement, escape pay-
ment of this commission by any such subterfuge. And if
the undisputed evidence is to be our guide, that is prac-
tically what he has done.

It was not the actual dollars to be paid but the amount
in actual dollars to be realized that in fact was present to
the minds of the contracting parties now in dispute herein.

The commission was to be derived “out of the proceeds
of said sum’” which I interpret to mean as the words imply.

And the concurrent agreement between. the respondent
and the company clearly indicates this was what the parties
had in view for the respondent was given a predominant
power over the operations of the company to whom he was
selling, in section 9 thereof, as follows:—

9. IT IS EXPRESSLY AGREED as a condition precedent to the
entering into of this agreement, that all expenditures made by the Second
Party for salaries, development, mill and plant shall be approved of by
a majority in number of a committee of three, two of whom shall be
appointed by the First Party and one by the Second Party; it being
agreed, however, that one of the consenting members of said committee
shall be the nominee of the Second Party. It is also further agreed
that the Second Party shall deliver to the said committee all of the bonds
of the Company, except those referred to in clauses 2 and 8 of this agree-
ment, such bonds so delivered to the said committee to be released by
a majority in number thereof, of whom one shall be the nominee of the
Second Party, only as required for financing the Second Party in its
operations. It is further agreed that none of the treasury shares of the
Second Party shall be sold or disposed of without the approval and
consent of the majority in number of said committee, one of whom shall
be the nominee of the Second Party. This committee shall exist with full
authority in the premises until the notes given to the First Party for
four hundred and thirteen thousand two hundred 40/100 dollars
($413,200.40) are fully paid.

It was out of the operative results so produced or other-
wise in the course of events to be developed that he expected

to be paid and out of that payment be obliged to pay the
late appellant his commission.
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It is in that light I should look at, interpret and construe
this contract.

And hence in the events which have ensued the respond-
ent should pay on the basis of his successful use of that
he got and agreed to pay a commission upon.

What that result is appears from the uncontradicted
evidence of the late plaintiff, which is as follows:—

Q. How close to the lines of the Orr property is shaft of the Kirk-
land Gold?

A. 60 feet. I sunk it there for the purpose of proving their property.

Q. Sixty feet from the boundary line of the Orr?

A. Yes.

Q. Is it a vertical shaft, or nearly so?

A. Tt is so.

Q. And on the 12th of June, 1920, when Wills and Wettlaufer bought
the assets, to what depth had this shaft on the Kirkland claims adjoin~
ing, what depth had that shaft been sunk?

A. Over 900 feet. -

Q. Had there been much lateral work done on that property?

A. Oh, yes, a great deal. They had about two years and a half of
ore in sight.

Q. Have you been underground and familiar with it?

A. Yes.

Q. And what were the results and depth on the adjoining property,
the Kirkland Claim Gold Mine, at the time in June, 1920—had it proven
to be valuable?

A. Tt would have doubled the value of the Orr, absolutely doubled
their value. .

Q. It would have doubled the value of the Orr—you mean the ore
in the ground, or what?

A. The shares of the Orr, or the exposure of the ore, would have
doubled the value of the price of stock or the price of the mine.

Q. Would have doubled the value of the price of the mine, I should
have asked you before we left it—take the Orr Mine itself that you have
told us about, being 400 feet down, and lateral work done, did the values
—were there rich values or otherwise, at the 400 foot level on the Orr
property?

A. Yes, we had about $23.80 across twelve feet.

Q. $23.80 across twelve feet—$23.80 to the ton?

A. To the ton. . .

Mr. Osler: That is on the Kirkland.

Mr. Slaght: No, on the Orr?

A. On the Orr.

Q. On the Orr itself, yes?—A. On the hanging wall of that there is
six inches of stuff that would go over $700, not included in that assay.

It seems quite clear that out of the pitiable wreckage the
Appellate Division could only see there is much more
in sight and probably by this time realized.
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Jo2z T should therefore direct a reference as to the facts and
Cﬁ;)cm if so found declare the respondent’s obligation to pay under
WerrLavrer 8aid agreement.
Idington J. 1 that is not the practical meaning of the results of the
—  contract in question I fail, with great respect, to understand
why so much time and labour was wasted upon it in the
courts below.

If to be valued by the last clause alone and the terms
of the concurrent contract for bringing about which the
commission was to be paid must be discarded and only cash
to be considered no more can be said; for then no use of
all the effort of respondent’s counsel at the trial and in
appeal to justify the course of his client.

If that is the meaning of the contract the case is of the
simplest character for no one pretends that the actual dol-
lars were ever received.

I would direct a reference to ascertain if the fore-
going statements of the late plaintiff are true in substance
and in fact, or what are the actual facts.

If as the result thereof it be found that the sale by him
to the said company has produced the receipt by respond-
ent of that which is beyond all doubt such as to render him
in justice liable to pay said balance of commissions the
court on further directions should so declare, and I would
reserve such further directions and costs in order that the
proper remedy be given.

If the respondent at any stage had got in lieu of cash,
let us say, for example, victory bonds or the like unexcep-
tionable assets, in his dealings with what bonds as were
given him as collateral security could he thereby escape the
payment of the balance of commission now in question
because he had not received actual cash?

I submit not and I question much if the manipulations
he has joined in have not produced the equivalent of such
victory bonds.

I respectfully submit our law is not so poverty stricken
as to render it impossible to produce justice in such a case.

The learned trial judge at the trial ruled out any such
evidence expressly on the ground that it would be admissi-
ble only upon a reference.
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I may remark that the question of any set-off arising out = 1922
of the previous dealings and claims so made does not seem CE;’IL
to me open in this case for whatever may be the facts the Werrravres
assignment thereof to respondent was made two days after 14ington .
the writ was issued in this case and seems out of the case. —_

There is another aspect of that and it is this, if an ac-
count were taken thereof it would involve not only the
ghare of this commission but all the dealings between the
deceased and Wills, or him and another.

Surely there has been enough invoked of what is or'is
not relevant, if the simple reading of this contract is all that
ig in question and so clear as found by the courts below, to
settle the matter.

I cannot accede to that reading of the contract and there-
fore would allow the appeal and direct the reference I sug-
gest to ascertain the actual facts as to the value of what
the respondent has got as the proceeds of what he bargained
for and if it is such as in justice to entitle appellant to claim
the promised commission and reserve further directions and
costs.

The facts so far as developed shew that what was got
in the way of assets by the bargain of respondent and Wills
with the liquidator, was six mining claims, assignment of
lease made by Orr Gold Mines, Limited, to Kirkland-Por-
phyry Gold Mines Limited, and $29,000 worth of plant,
besides the 873,334 shares of stock in the Orr Gold Mines,
Limited.

The result was further so manipulated between them that
respondent got immediately after the sale of the three first
items of said assets to the Orr Gold Mines, Limited, not
only his 873,334 original shares therein but also a further
issue of treasury stock of said company in Whmh he shared
to a large amount.

It would require such a reference as I suggest to clarify
all these manipulations and determine the actual resultant
value of what respondent got therecut as the proceeds of
the said sum referred to in the above quoted bargain for
cominission.

Durr J—By the agreement which is the foundation of
the appellant’s claim the respondent undertakes to pay 10%
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of $513,240, the purchase price of certain shares of stock
in the Orr Gold Mines, Limited, out of the proceeds of the
sale, in a fixed series of instalments, $5,000 in cash out of
the first payment of purchase money, $10,000 out of the
second payment and $36,000 odd out of the third payment.
The appellant has received only the sum of $5,000 first
payable and sues to recover the balance. It is admitted
that the second and third instalments of purchase money
were never in fact paid conformably to the provisions of
the agreement of sale; -and there can be no doubt that
according to its literal terms the last clause of the agreement
between the appellant and the respondent (which reads as
follows

should said payments not be made by the said Kirkland-Porphyry Gold

Mines Ltd.,, the First Party shall be under no liability to the Second
Party for the payment of any commission by reason. of said sale),

-would come into operation.

It was contended, however, by Mr. Slaght in a forcible

.argument that, although the purchase money had not been

paid strietly in pursuance of the terms of the agreement of
sale, the respondent had accepted in satisfaction and in
effect in payment of bonds received by him from the pur-
chaser, the Kirkland-Porphyry Company, as security for
the payment of the purchase money certain assets of that
company and that this must be regarded as payment of the
purchase money for the purpose of giving effect to the con-
tract for commission. Alternatively Mr. Slaght contended
that the respondent by his conduct had prevented the exe-
cution of the agreement for sale or at all events had inter-
fered with it in a material way and that consequently ac-
cording to the principle of Burchell v. Gowrie and Black-
house Co. (1), and Upper Canada College v. Smith (2),
the plaintiff was entitled to succeed in the action. As to
the second of these grounds, I may say at once I can find
no evidence to justify a finding that anything done by the
respondent seriously dugmented the improbability that the
sale would be carried out. -

As to Mr. Slaght’s first point, the appellant could, I think,
succeed only by establishing one of two things, either a real

(1) [1910] AC. 614. (2) 61 Can. 8.C.R. 413.
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“conversion of the property which was the subject of the 1922
sale into money, or the acceptance by the purchaser in sub- Cﬂgm‘
stitution for cash of something that was truly considered by Werrravres
the parties to be the equivalent of cash. Duft J.

Now Mr. Slaght rightly pressed upon us the fact that the —
bonds held by the respondent as collateral security for the
performance of the purchaser’s obligations under the agree-
ment for sale were, by the very terms of the arrangement
with the liquidator, treated as paid and discharged. But
while prima facie important this fact ceases to be of any
decisive significance when it becomes reasonably clear, as
I think it is, that in substance, by the transaction with the
liquidator, the sale instead of beihg carried into effect was
put an end to. It istrue that the transaction did not assume
the form of rescission. Moreover another purchaser was
interested with the respondent and another property was
involved, but I agree with the court below that it is im-
possible to find on the evidence that what the respondent
received was received or given as performance by the pur-
chaser of its obligation under the contract of sale. It seems .
sufficient to say that it appears to me to be beyond con-
troversy that the transaction with the liquidator did not
involve “payment” of the purchase money in any sense
contemplated by the contract upon which the action is
brought.

The appeal should be dismissed with costs.

AncLiN J—In my opinion the conditions of the contract
under which the appellant asserts the right to recover a
balance of commission have not been fulfilled. The portion
of the proceeds of sale out of which alone such balance of
commission was made payable never came to the hands of
the respondent. Excluding all idea of fraud or collusion,
of which there is not the slighest evidence, I find it a little
difficult to appreciate how a transaction by which the ven-
dor took back the subject-matter of the sale can be regarded
as the carrying of that sale to completion. Neither has it
been demonstrated that the assets of the purchasing com-
pany, which the vendor acquired, had a cash value equi-
valent to the unpaid balance of the purchase price. Nor
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am I convinced that satisfactory proof on that point would
have entitled the appellant to recover.

On the other aspect of the case I see nothing to warrant
a conclusion that the insolvent Kirkland-Porphyry Com-
pany would or could have paid, or been made to pay the
balance of purchase money due to the respondent if he and
Wills had not taken over its assets.

I would dismiss the appeal.
Broprur J.—I concur in the result.

Mienavrr J.—The appellant’s argument was directed to
show if possible, that the facts here come within a well
known rule of law which ‘may be stated in the words of
Willes J., in Inchbald v. Western Neilgherry Coffee Planta-
tion Co. (1) at page 741:

‘Whenever money is to be paid to another upon a-given event, the
party upon whom is cast the obligation to pay is liable to the party who
is to receive the money, if he does any act which prevents or makes it
less probable that he should receive it.

The appellant entered into an agreement in writing with
the respondent on September 5th, 1918, whereby he was to
be paid by the latter a commission of five per cent on the
payment to the respondent by the XKirkland-Porphyry
Gold Mines Limited, of the purchase price of 873,000 shares
of Orr Gold Mines, Limited. These shares were on the
same date sold to the Kirkland Company by the respondent
for $513,200.40, of which $100,000 was paid immediately
on the transfer of the shares, $100,000.00 was made payable
on September 1st, 1919, and the balance, $313,200.40 on
September 1st, 1920. The agreement between the appel-
lant and the respondent was that the latter would pay the
former’s commission out of the proceeds of the purchase
price, and the appellant received $5,000.00 out of the cash
payment of $100,000.00. The contract contained the follow-

ing clause:

Should said payments not be made by said Kirkland-Porphyry Gold
Mines Limited, the First Party (the respondent) shall be under no
liability to the Second. Party (the appellant) for the payment of any
fzommission by reason of said sale.

(1) 17 CB. N8. 733.
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The last two instalments were never paid by the Kirk- 1922
land company, which, on the petition of one Hamilton B. CF%S“J
Wills, who had advanced it considerable sums of money, and Werrravrms
notably the money for the first payment of $100,000.00, was Mlgnault I
put in liquidation as being insolvent. :

The appellant’s claim for his commission under his con-
tract is based on what happened subsequently to the liquid-

ation proceedings.

Wills and the respondent were both large creditors of
the Kirkland company and held between them some
$600,000.00 (nominal value) of its bonds. The respondent
by the agreement which he made with the Kirkland com-
pany on September 5th, 1918, for the sale of the Orr Mines’
shares, had received as collateral $420,000.00 (nominal
value) of the company’s bonds, this of course being to the
knowledge of the appellant who signed the agreement as
president of the company. And Wills also held bonds of
the company as security for his advance.

When the Kirkland company went into hqmdatlon the
liquidator, Mr. Clarkson, advertised its assets for judicial
sale, and Wills and the respondent tendered for the same
at an amount equivalent to the liabilities of the company,
which they stated they understood to be in the neighbour-
hood of $610,000.00 or $611,000.00. They added that they
were bond creditors in the amount of about $600,000.00,
having filed their claims therefor.

This tender was accepted by the official referee on the
advice of the liquidator, and a formal agreement was en-
tered into between the liquidator and Wills and Wettlaufer
for the sale to them of the assets of the Kirkland company
(which included the Orr Mines’ shares) at an amount suffi-
cient to pay the expenses of the winding-up proceedings
and the creditors’ claims against the company. These
expenses and claims, outside of those of Wills and Wettlau~
fer, amounted to some $11,000.00 which was paid in cash,
the purchasers, of course, not having to pay over money
which represented their own claims.

It is evident that this was not a payment by the Kirk-
land company to the respondent of the balance of the price

of the Orr Mines’ shares. The condition of the contract
51588—6
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between the appellant and the respondent was therefore
never fulfilled, and under the express terms of the con-

Warrtavems tract the respondent was under no liability for payment
Mignault 5. Of the appellant’s commission.

Did the respondent do any act which prevented or made
it less probable that the appellant should receive the money
payable under the above condition?

It is conclusively demonstrated that the Kirkland com-
pany was hopelessly insolvent and could never have met

" these payments. What money it ever had, as well as the

money used for the first payment to the respondent, was
furnished by Wills who was under no obligation to continue
to finance the company. \

But the appellant urges that the respondent used the
company’s bonds of the nominal value of $420,000.00, which
he had received as collateral, to purchase jointly with Wills
the. assets of the Kirkland company comprising the Orr
Mines’ shares.

The answer is that these bonds were given to the re-
spondent as collateral in order to secure the payment of
the balance of the price of the Orr Mines shares, to wit,
$413,200.40, and he could have disposed of them under a
contract which he made with the Kirkland company con-
temporaneously with the sale agreement and which the
appellant signed as president of the company. It is not sug-
gested that these bonds ever had any value. There cer-
tainly was no payment by the company of the amount
which it owed the respondent, and which it was unable to
pay, but at the most a taking back of the property for which
it had not paid and a surrender of the collateral security
the respondent had received. And in no way did the re-
spondent prevent his debtor from paying for the Orr Mines’
shares. No other offer was received for the purchase of the
assets than that made by the respondent and Wills, and
it seems perfectly idle to contend now that a better arrange-
ment could have been made.

It is entirely beside the question to say that Wills and
the respondent have made money out of their purchase of
the assets of the Kirkland company, and still have the Orr
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Mines shares and that these shares have increased in value. 1922,
The appellant had a conditional contract the condition of CE:H‘
which was never fulfilled and the respondent did nothing Werraurss
to prevent its fulfilment. There is no basis for the appel- Mlgnault 7.
lant’s action.

I would dismiss the appeal with costs.
Appeal dismissed with costs.
Solicitor for the appellant: Arthur G. Slaght.

Solicitors for the respondent: Blake, Lash, Anglin &
Cassels. ‘ )

53568—1
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PREMIER LUMBER COMPANY

(PLAINTIFF) ......cvevvnneinnns e } APPELLANT;

AND

GRAND TRUNK PACIFIC RAILWAY

CO. (DEFENDANT) ...vuvvvernnnnn.n. } RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA

Carriers—R aillways—Misdelivery—Liability— Loss "—Meaning—Absence
of Notice.

The appellant had purchased at Vancouver lumber from the G.W.M. Co.
and had sold it to the U.S.L. Co. of Portland, Oregen. The lumber
was shipped from Prince Rupert, B.C. to Minneapolis by the G.W.N.
Co., consigned to itself, to be carried by respondent’s line of railway
to Winnipeg and thence to destination by that of the Canadian Pacific
Railway Company. The bills of lading were in the standard form
known as a “straight bill of lading” approved by the Board of Rail-
way Commigsioners for Canada. Fach bill was indorsed as follows:
“Deliver to Premier Lumber Company, (sgd.) the G.W.N. Co.” The
bills of lading were held in Vancouver by the Standard Bank of Can-
ada, from whom the appellant had borrowed money, to be handed
over to the purchaser on payment being made. The C.P. Ry. Co.
without requiring or obtaining surrender of the bills of lading, allowed
possession of the lumber to be taken by, or on behalf of, the U.SL. Co.
The appellant company, not having been paid by the U.8.L. Co. for
the lumber seeks to recover the price of it from the respondent com-
pany, the original carrier, as being responsible under the conditions
of the bills of lading for the fault or misfeasance of the second carrier
in wrongfully handing over the lumber. The main defence was the
failure of the appellant company to give notice of loss which by the
bills of lading was made a condition of the respondent’s liability.

Held, that the respondent company was not liable.

Per Davies, C.J. and Duff and Brodeur JT . -Upon the evidence, the U.SL.
Co. obtained delivery of the lumber, without presenting the bill of
lading, to the knowledge and with the consent of the appellant com-
pany.

The second section of the conditions indorsed on the bills of lading pro-
vided that “the carrier * * * ghall be liable for the logs * * *

caused by, or resulting from, the act, neglect or default of any
* % ¥ cgyrier ¥ ¥ ®7

*PrEseNT :—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.
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Per Duff J—Loss by reason of mis-delivery is “loss” within the meaning
of section 2 for liability by the initial carrier. Anglin J. contra.

The 4th section of the conditions endorsed on the bills of lading provided
that “notice of loss, damage or delay must be made to the carrier
at the point of delivery, or to the carrier at the point of origin,
within four months after the delivery of the goods, or in the case
of failure to make delivery, then within four months after a reason-
able time for delivery has elapsed. Unless notice is so given the
carrier shall not be liable.”

Per Davies C.J. and Idington, Brodeur and Mignault JJ—The absence
of notice of loss is fatal to the appellant’s claim.

Per Duff J—The notice clause although applicable in the circumstances
of the case would afford no defence because after the carrier under
a certain clause in the bill of lading had become liable as warehouse-
man; any “failure to make delivery” could only be a failure after
demand by or on behalf of the consignee, and “a reasonable time for
delivery” could only mean a reasonable time after demand; there is
no evidence of any demand having been made except by the persons
to whom delivery was made and consequently the time prescribed
never began to run.

Per Anglin J—“Loss” in sections 2 and 4 means physical loss of the goods
as by accident during transit, or through negligence, or by theft, but
does not cover non-delivery due to an intentional parting with the
goods by the carrier amounting to a wilful misfeasance. The second
carrier having wilfully handed over the goods to a party not entitled
to receive them, the respondent cannot assert any right to the pro-
tection of the notice clause in respect to such an act of misfeasance
which did not cause a “loss” within section 2 of the conditions.

Judgment of the Court of Appeal ([19221 2 W.W.R. 181) affirmed.

APPEAL from the judgment of the Court of Appeal for

British Columbia (1) affirming the judgment of the trial |

court and dismissing the appellant’s action.

The material facts of the case and the questions at

issue are fully stated in the above head-note and in the
judgments now reported.

Eug. Lafleur K.C. for the appellant..
D. L. McCarthy K.C. for the respondent.

Tee CHIEF Justice—For the reasons stated by my

brother Brodeur, in which I fully concur, I would dismiss
this appeal with costs.

(1) [1922]1 2 W.W R. 181.
53558—1%
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Not only do I think that the action fails because no
notice was given to the carrier at the point of origin,
namely the Grand Trunk Pacific Railway Company, within
the four months prescribed by the bill of lading in order
to maintain an action against the carrier for the alleged
failure to make delivery, but the evidence and the exhibits
disclose to my mind, that a business custom and practice
existed between the Premier Lumber Company and the
United States Lumber and Box Company and the Soo
Railway Company which fully justified the Soo Railway
Company, as between ‘it and the Premier Lumber Com-
pany, in delivering the five cars of lumber in question to
the United States Lumber and Box Company, or their
nominees, without the production of the bills of lading. On
this point, see specially the letter from the Premier Lum-
ber Company to the United States Lumber and Box Com-
pany where the latter company is instructed to communi-
cate directly to the Soo Railway Company the destination to
which they were to forward the lumber and mentioning at
least two of the cars now being sued for on the ground of
misdelivery as awaiting such forwarding instructions.

IpingroN J.~—This is an appeal from the Court of Appeal
for British Columbia maintaining the judgment of the
learned trial judge who dismissed the action of the appel-
lant against the respondent.

The action was brought by appellant claiming to recover
damages for breaches of several contracts to carry a car
load of lumber to Minneapolis, Minnesota, each entered
into by the respondent with the G. W. Nickerson Co., Ltd.,
and each evidenced by a bill of lading made pursuant to the
form approved by the Board of Railway Commissioners
for Canada, by order no. 7562 of the 13th July, 1909, and
subject to the conditions indorsed thereon. These were
what are known by the terms of said order of the board
as straight bills of lading—original-—not negotiable.

The said Nickerson Company nevertheless indorsed these
several bills of lading to the appellant company, which
claims to have bought the lumber in question five or six
months before shipment from the said Nickerson Co.
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The appellant company in turn, shortly after said pur-
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chase, had agreed to sell same to the United States Lumber fgmmﬂ

and Box Company of Portland, Oregon.

Co.

These five carloads were but a fractional part of the grp Ry

entire transactions so respectively entered into between the

Co.

said several parties, for each sale so made covered in all IdingtonJ.

something like two hundred and fifty cars.

As the bills of lading in question were of the kind above
described and declared to be not negotiable, I imagine the
objection, amongst others, taken in argument herein, that
the appellant could not recover is rather a formidable
obstacle in the appellant’s way of recovery herein; but
upon the conclusion I have reached, it is not necessary I
should deal therewith.

It is admitted that these five carloads passed, shortly
after reaching Minneapolis in July, 1920, into the pos-
session of the said United States Lumber & Box Co., of
Portland, Oregon, as did many other like shipments,

The first condition indorsed on each of said bills of lading
is as follows:—

Sec. 1.—~The carrier of any of the goods herein described shall be
liable for any loss thereof or damage thereto, except as hereinafter pro-
vided.

One of these exceptions appears in the 4th condition
indorsed, and the part thereof so providing is as follows:—

Notice of loss, damage or delay must be made in writing to the carrier
at the point of delivery, or to the carrier at the point of origin, within four
months after the delivery of the goods, or in the case of failure to make
delivery, then within four months after a reasonable time for delivery
has elapsed. Unless notice is so given the carrier shall not be liable,

No such notice was given until the 4th of February, 1921,
and the learned trial judge held that the failure to give
same was fatal to the claim of the appellant.

There is abundantly well founded inference of fact, to be
' drawn from evidence in the numerous letters and telegrams

adduced in evidence which satisfies me that a reasonable

time for delivery had elapsed more than four months be-
fore the inquiry, dated the 4th February, 1921, could have
reached the respondent at Prince Rupert, B.C., where it
was addressed to, from Vancouver, even if that otherwise
could be held such a form of notice as required.
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For example, the appellant wrote on the 24th August,
1920, to the United States Lumber & Box Co. that the
Canadian Pacific Ry. Co. had advised the appellant that
certain cars named had reached destination Minnesota
Transfer, and are awaiting instruetions, and said,

this also applies to car G.T.P. 312071—shipped July 26th.

This latter is one of the five cars now in question and
appears in a list given in a long letter of 16th October,
1920, from appellant to said United States Lumber & Box
Co., which list is preceded by the following sentence:—

Now the situation yesterday previous to receiving these remittances
from you this morning was that the following cars shew unpaid on our
books, that is unpaid for in full, although heavy payment had been made
against them by trade acceptances and in various ways.

Cars nos. 23479, 308798 and 207350, which are others of
the five sued for, also appear on same list.

This gives rather an unpleasant impression of the hon-
esty of the claim now made against the respondent.

I need not say that that impression is deepened by read-
ing the letter of the 22nd September, 1920, from the said
United States Lumber & Box Co. to appellant relative to
car no. 708798, and reply by appellant thereto of the 27th
September, 1920.

The letter from the United States Lumber & Box Co. to
appellant of the 12th September, 1920, relative to no.
87370, one of those sued for and referred to therein and in
argument as the “Huttig Car” and the reply thereto by the
appellant dated 13th September, 1920, demonstrate how
little the latter had to complain of the holding of the courts
below, or of anything relative thereto.

The truth would seem to be that the appellant after
making claims, possibly unsuccessfully on others, conceived
the idea that it could use the possession of respondent’s
bills of lading as a means of extorting from it what it had
looked to others for.

I do not think I need follow out in detail all the in-
ferences to be drawn from these letters or dwell upon the
telegrams that it chose to ignore, pretending it did not
know who Hodson, wiring on behalf of the Canadian Pacific
Ry. Co., was

I think this appeal should be dismissed with costs.
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Durr J.—The first question for consideration is whether
or not there was a breach of duty by the Soo Line in re-
spect of which the respondents would be responsible to the
appellants, if notice had been duly given.

Under this head I shall consider whether, assuming there
was a misdelivery constituting a breach of contract or an
actionable wrong on part of the Soo Line, the respondents
are responsible for it. By the contract which is called a
“straight bill of lading” the respondents undertook to carry
the goods shipped to “its usual place of delivery” at the
destination mentioned

if on its road, otherwise to deliver to another carrier on the route to said
destination.

And it was further agreed by section 2 of the conditions as
follows:—

See. 2—In the case of shipments from one point in Canada to an-
other point in Canada, or where goods are shipped under a joint tariff,
the carrier issuing the bill of lading, in addition to its other liability here-
under, shall be liable for any loss, damage or injury to such goods from
which the other carrier is not by the terms of the bill .of lading relieved,
caused by or resulting from the act, neglect or default of any other car-
rier to which such goods may be delivered in Canada, or under such
joint tariff, or over whose line or lines such goods may pass in Canadas,
or under such joint tariff, the onus of proving that such loss was not so
caused or did not so result being upon the carrier issuing the bill of lading.
The carrier issuing this bill of lading shall be entitled to recover from the
other carrier on whose line or lines the loss, damage or injury to the
said goods shall have been sustained the amount of such loss, damage or
injury as may be required to pay hereunder, as may be evidenced by any
receipt, judgment or transcript thereof. Nothing in thigs section shall
deprive the holder of this bill of lading or party entitled to the goods
of any remedy or right of action which he may have against the carrier
issuing this bill of lading or any other carrier.

lBy section 6 of the conditions it is also stipulated :—

Sec. 6—Goods not removed by the party entitled to receive them
within forty-eight hours (exclusive of legal holidays) or in the case of
bonded goods, within seventy-two hours (exclusive of legal holidays) after
written notice has been sent or given, may be kept in the car, station or

place of delivery or warehouse of the carrier, subject to a reasonable .

charge for storage and to the carrier’s responsibility as warehouseman
only, or may at the option of the carrier (after written notice of the
carrier’s Intention to do so has been sent or given), be removed to and
stored in a public or licensed warehouse at the cost of the owner, and
there held at the risk of the owner and without liability on the part of
the carrier, and subject to a lien for all freight and other lawful charges,
including a reasonable charge for storage.
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Jo22 Tt is admitted that the goods in question were delivered

E}%ﬁ; conformably to the terms of the contract to another carrier

Co. .(the Soo Line), en route to the destination named in the
QTP Ry contract. It is essential therefore to the right of the appel-
Co. lant to recover that the language of section 2 is com-

Duff J. prehensive enough to impose upon the respondents liability
—  for “loss” by misdelivery by the Soo Line. Before entering
upon a critical examination of section 2 it will be con-
venient first to notice that by section 6 once a notice of the
arrival of the goods at their destination has been given or
rather within 48 hours after the giving of such notice, ex-
cept in the case of bonded goods, the responsibility of the
Soo Line for such goods “in car, station or place of delivery
or warehouse of” its own is to be measured by the re-
sponsibility of a warehouseman. Notice was duly given
and the responsibility of the Soo Line therefore was the
responsibility of a warehouseman at the time of the mis-
delivery, which, as above mentioned, I am assuming took
place. The responsibility of a railway company as ware-
houseman for goods received at their destination and held
by the company awaiting the consignee’s demand for them
seems to include responsibility for misdelivery. As Bram-
well L.J. said in Hiort v. London & North Western Ry. Co.

(1),

a misdelivery by a carrier was a conversion. I cannot see therefore why
a misdelivery by a warehouseman is not a conversion.

The dictum of Bramwell L.J. is supported by a decision of
the Queen’s Bench in Devereux v. Barclay (2). In such
circumstances the railway company is not an involuntary
bailee responsible only as regards misdelivery for ordinary
care on part of its servants. It is an act in breach of its
contract of bailment, to deliver possession of the property
the subject of the bailment to anybody but the bailor or
somebody acting with the authority of the bailor.
Accordingly, on the assumption that there was mis-
delivery, that is to say, assuming the United States Lum-
ber & Box Company had no right to possession either deriva-
tively from the appellants or otherwise, there was a breach
of duty by the Soo Line. Ig this a breach of duty in re-

(1) [1879] 4 Ex. D. 188 at p. 194. (2) [1819] 2 B. & Ald. 702.
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spect of which a responsibility under the terms of the bill of
lading falls also upon the respondent? That depends, as
I have said, on the scope and effect of section 2 of the con-
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reason of such misdelivery constituting “loss * * * *

caused by or resulting from the act, neglect or default” of
the Soo Line. “Loss” may mean the being deprived of, or
the failure to keep something or the fact that something
can no longer be found or, on the other hand, it may mean
the detriment or disadvantage involved in being deprived
of something, or simply pecuniary detriment or disadvant-
age. I am giving in substance the pertinent dictionary
definitions from the “Oxford Dictionary.”

Now it is quite clear that “loss” here means loss of the
goods; it does not mean loss in the sense of pecuniary dis-
advantage sustained by the shipper by reason of the car-
rier'’s default. I do not see any reason why it should not
be read in the sense of “being deprived of”; and I see no
reason why the scope of the phrase should be so restricted
as to exclude “loss” in that sense by reason of misdelivery.
T think therefore that loss by reason of misdelivery may be
“loss” within the meaning of section 2. To hold otherwise
indeed would be inconsistent with a dictum of Lord Black-
burn and with a decision based upon it as long ago as 1888.
In Morritt v. North Eastern Ry. Co. (1), Blackburn J. (as
he then was) had to consider the effect of the exemption
in the “Carrier’'s Act,” 11 Geo. IV and 1 Wm. IV, ch. 68,
sec. 1, under which no stagecoach proprietors and other
common carriers were exempted from liability for “the loss
of or injury to” certain enumerated kinds of articles unless
certain conditions existed which were not present in that
case and at p. 308 he says:—

It was urged by counsel for the plaintiff that in several cases it had
been decided that if a carrier delivered goods to the wrong person by
mistake, this was a conversion, and that it followed therefore that the
“Carriers Act” did not protect him. I do not think this follows at all.
It seems to me that if the Act protects the carrier from loss or injury,
it should protect him whether the liability is charged in an action on the
case, or in an action of trover, or in an action on the contract. I think
this is fortified by considering that he is still liable for anything done
feloniously. If it could be maintained that carriers were not protected

(1) [1876] 1 Q.B.D. 302 at pp. 306-8.
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where the act was done negligently so that a railway company were to
be answerable if their servant honestly forwards goods to the wrong
person, it would be unnecessary to say that they are to be answerable
if the servant hands them to another for the purpose of stealing them.

This expression of opinion was followed by a Divisional
Court in 1888 (in the case of Skipwith v. Great Western
Ry. Co. (1)). In that case it was held that the railway
company having received at its cloak-room a certain bag
for safe custody (on the terms that the company was not

in certain circumstances to be answerable
for loss or detention of or other injury to any article or property exceed-
ing the value of 5 pounds)

was responsible for the loss occasioned by the delivery of
the bag to a person not entitled to receive it. I think
therefore that if there is “loss” of the goods in consequence
of a misdelivery the respondents are responsible for that
“loss” under section 2 of the contract.

An important question arises however whether such
“loss” has been proved.

The goods were consigned to Nickerson & Co. who had
authorized the appellants to receive them. Prima facie
the appellants, I agree, proved a case of misdelivery and
consequent “loss” (within the sense above mentioned) by
proving the failure of the company to deliver on demand
coupled with the admission indeed made by counsel that
the lumber had been delivered to the United States Lum-
ber & Box Co. Priina facie the appellants thereby brought
their case within the conditions of liability under the con-
tract.

Other facts, however, developed during the course of the
trial, the effect of which it is necessary to consider. The
United States Lumber & Box Co. were the purchasers of
the goods in question and while as between the railway
company and themselves the appellants retained possession
of the goods by having them consigned to Nickerson and
deliverable to themselves it seems probable that the pro-
perty had passed to the United States Lumber & Box Co.
The five cars in respect of which the dispute arises were
only five out of 250 sold by the same shippers to the same
purchasers, all of which were delivered by the railway com-

(1) [1888] 59 L.T. 520.
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pany to the United States Lumber & Box Co. There is
some documentary evidence that with the knowledge and
acquiescence of the appellants goods shipped under similar
bills of lading were delivered to the United States Lumber
& Box Co. without the production of the bills of lading and
without any special direction from the appellants. I think
the proper inference from the whole of the evidence is that
the claim against the railway company followed as a result
of unsuccessful efforts to obtain payment from the United
States Lumber & Box Co. after possession had to the know-
ledge of the appellants passed to the purchasers by de-
livery by the Soo Line. The bills of lading, it must be re-
membered, are not bills under which the company agreed
to deliver the goods shipped to the order of the consignee
and in consequence they are not in any sense negotiable
ingtruments. The railway company was entitled to deal
with the person entitled to possession of the goods in the
absence of notice of some dealing affecting that person’s
rights.

I think the circumstances in evidence rebut the prima
facie case made by the appellant because I think they point
to the conclusion that assuming there was technically a
misdelivery it was a misdelivery from which no “loss”
would have resulted within the meaning of the conditions
but for the assent of the appellants to what was done.

In this view it is not necessary to consider the question
whether the clause in respect of notice applies. But as the

other members of the court have dealt with it T shall give

my opinion upon it.

The contention grounded upon the principle of London
& North Western Ry. Co. v. Neilson (1), and the decisions
of which it is the culmination seemed at first sight well
founded but reflection has convineed me that effect should
not be given to it. It is always a question whether or not
the language employed is sufficiently cledar. The exception
contained in the contract in question in Neilson’s Case (1)
was to go into effect only when

loss, damage, misconveyance, misdelivery, delay or detention (of the
goods) during any portion of the transit or while left in the possession

(1) 19221 2 AC 263.
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of the railway company. The goods were diverted from the
course of the agreed transit and the word “misconveyance”
was chiefly relied upon. The question was treated in the
House of Lords as Lord Sumner observed as “a matter of
construction” (p. 279). Lord Dunedin said that the con-
tention of the railway must fail unless the word “miscon-
veyance” was to

be given a meaning so wide as to override the idea of the agreed
transit

(p. 271). The question is here has the word “loss” in the
notice clause a meaning wide enough to “override the idea”
of the “agreed” delivery to the consignee?

It was argued that here delivery to the consignee or some
other person authorized by the consignee to receive the
goods is fundamental, is an essential element in the per-
formanece of the contract; and that loss by reason of failure
in respect of this essential term is not “loss” against which
the earrier is protected by the condition. The cases already
cited were cases in which in general terms the defendant
was protected against liability for “loss” of the goods and
loss was considered to include loss in consequence of mis-
delivery.

Treating the question as a matter of construction, what
is the natural meaning of the word “loss” in the notice
clause? By the first section the carrier is made liable for
“loss or injury to the goods;” the phrase “loss or injury to
the goods” is repeated in the second section and more than
once through the contract. The first section is an affirma-
tion of the liability of the carrier at common law but it is
nevertheless an express declaration of his responsibility and
I have the greatest difficulty in holding, indeed I am un-
able to find any satisfactory ground upon which I ean hold,
that the word “loss” in the notice clause has a signification
less comprehensive than the same word in section 1 and
section 2.

A somewhat analogous case is presented in a series of de-
cisions culminating in the decision of the House of Lords
in Atlantic Shipping & Trading Co. v. Dreyfus (1). The

(1) [19221 2 A.C. 250.
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decision of the House of Lords is relevant only as shewing
(see the judgments of Lord Dunedin and Lord Sumner)
that the House approved of the principle of the judgments
in an earlier decision of the Court of Appeal given in Bank
of Australasia v. Clan Line Steamers (2). The dispute
arose there with respect to the interpretation of a clause
in a bill of lading in these words,

no claim that may arige in respect of gocds shipped by this steamer will
be recoverable,

unless made at a stipulated place and within a stipulated
time. It is settled that such a stipulation is subject in its
operation to the underlying condition of the bill of lading
which is that the shipowner shall furnish a ship reasonably
fit to perform the contract of carriage, in other words, that
stipulation has no application to a claim arising in con-
sequence of damage which is due to the fact of the ship
being unseaworthy. This is settled, that is to say, where
the claim of the shipper rests upon the condition of sea-
worthiness attached by law to the bill of lading. The ques-
tion considered by the Lords Justices was the question
whether (the responsibility of the shipowner in respect of
unseaworthiness having been explicitly declared in the bill
of lading) a claim based upon an allegation of unsea-
worthiness could be treated as outside the scope of the
clause whose construction was in dispute; and the view
taken, the view which I have already said was afterwards
approved by the House of Lords, was that the clause relied
upon must be read as applying to all claims based upon
the explicit provisions of the bill of lading. At p. 53 Pick-
ford L.J said:—

The first part of the clause does not seem to me to do more than
express in terms what would be the obligation if it were not there, and
it may be said, and it has been said with some force, that that cannot
make any difference. If you write in what otherwise must be taken as
impliedly written in, it is exactly the same as if you had not written at
all. There is great force in that argument, but I do not think it is really
sound because I think the effect of writing it in, instead of leaving it to
be implied, is that it makes it an express term of the bill of lading which
was not so in either of the cases to which I have referred and, making
it an express term of the bill of lading, it is more likely that the meaning

of the bill of lading exception is that it shall apply to the term which
is expressly put into the bill of lading.

(2) [1916] 1 K.B. 39.
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The decision of the Court of Appeal, of course, is not
strictly an authority upon the question of the meaning of
the bill of lading which it is our duty to pass upon but a
similar process of reasoning applied in this case leads to a
similar result.

The principal difficulty I have felt with respect to the
application of the notice clause arises in this way. The
goods in question undoubtedly did arrive at the destina-
tion signified. We must assume that notice was duly given
within section 6 and after the expiration of 48 hours after
notice the carrier became responsible as warehouseman.
Any “failure to make delivery” after that could only be a
“failure” after demand by or on behalf of the consignee
and a reasonable time for delivery could only mean a
reasonable time after demand. It seems singular (the
goods having arrived at destination, notice having been
given of their arrival and demand made by the consignee)
that further notice should be required of the fact of non-
delivery in consequence of that demand. Still there is no
practical difficulty in putting the clause into operation in
such circumstances, there is no absurdity, there is no re-
pugnancy and I think one must hold that the clause does
apply after arrival at destination and notice to the carrier,
in other words, that “delivery” means not delivery at des-
tination but delivery to the party entitled to receive the
goods.

In the result the notice clause although applicable in
the circumstances of the case would afford no defence be-
cause there is no evidence of any demand having been
made except the demand by the purchasers and con-
sequently the time prescribed never began to run.

The appeal should be dismissed with costs.

Axerin J.—The plaintiff sues as indorsee of five bills of
lading issued by the defendant company at Prince Rupert
to the G. W. Nickerson Company as shippers and con-
signees of five cars of lumber to be transported, one to
Minneapolis and four to Minnesota Transfer. The cars
were hauled by the defendant company to Winnipeg and
were there delivered to the Canadian Pacific Railway Com-
pany to be taken to their respective destinations.
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The plaintiff company had sold the lumber to the United
States Lumber & Box Co. but had not been paid for it.
The bills of lading were held by the Standard Bank to be
handed over to the purchasers on payment being made.
The Canadian Pacific Railway Company, without requiring
or obtaining surrender of the bills of lading and, so far as
the evidence discloses, without any direction either from
the G. W. Nickerson Co. or the plaintiff company, allowed
possession of the lumber to be taken by, or on behalf of,
the United States Lumber & Box Company,who in turn sold
it to its customers by whom it was eventually taken over.
The plaintiff company now seeks to recover the price of the
lumber from the defendant railway company asserting that
under section 2 of the conditions of the standard bills of
lading it is responsible for the fault or misfeasance of the
second carrier which resulted in the wrongful handing over
of the goods and the loss to it of the price thereof.

The chief defence made to the action is the failure of the
plaintiff company to give the notice prescribed by the
following clause in the bills of lading:

vSec. 4. Notice of loss, dgmage, or delay must be made in writing to the
carrier at the point of delivery, or to the carrier at the point of origin,
within four months after delivery of the goods, or, in case of failure to
make delivery, then within four months after a reasonable time for de-
livery has elapsed. Unless notice is so given, the carrier shall not be
liable.

It may be assumed that more than four months after a
reasonable time for delivery had elapsed before any notice
of loss or claim was given by the plaintiff company. In the
trial court and on appeal failure to give this notice was held
to afford a complete defence to the action.

It is in my opinion at least very doubtful whether upon
the facts of this case it falls within the purview of the
clause I have quoted. It is not in respect of every “failure
to make delivery” that this clause is applicable, but only
where the failure to deliver is due to “loss,” total or par-
tial, of the goods. The notice must always be of “loss,
damage or delay.” There is no suggestion that this case is
one of “damage” or of “delay” since under these terms de-
livery either in an injured state or after an undue lapse of
time is contemplated. Here there was no delivery what-
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ever. I have no doubt that “loss” in this clause means
physical loss of the goods and not money loss suffered by
the plaintiff. It means loss of the goods either by the car-
rier or to the owner or the person entitled to delivery. If
the loss be temporary only, it may result merely in delayed
delivery. But I am not satisfied that the case is one of
loss within the stipulation for notice, where, as here, the
inability of the carrier to make delivery is due to his having
by the act of himself, or of his servants acting on his be-
half, wilfully divested himself of the charge of the goods.
“Loss” within the meaning of the stipulation may occur by
accident during transit, or it may happen through negli-
gence from which the element of wilfulness is absent, or
even by the theft committed either by employees or by
strangers. But I doubt that this term, if fairly construed,
covers non-delivery due to an intentional parting with the
goods by the carrier or his servants amounting to a wilful
misfeasanee. The provision under consideration applies
alike to the case of loss, damage or delay due to the fault
of the original or of a later carrier and both are equally
entitled to the benefit of it. I find it very difficult to be-
Lieve that it was intended to enable®a carrier who wilfully
hands over freight to a person not entitled to receive it to
agsert a right to the protection of this notice clause in re-
spect of such an act of misfeasance. Goods which have
been thus deliberately disposed of by the carrier and of
which the situation after such disposition is fully known
would not commonly be spoken of as having been “lost.”
Bayley J. in delivering the judgment of the Court of King’s
Bench, so indicated in Garnett v. Willan (1), determined
over 100 years ago. I am by no means convinced that there
was a “loss” of the goods here in question within the mean-
ing of the stipulation for notice.

But was there a “loss” of them within the meaning of
that term as used in the second section of the conditions
indorsed on the bills of lading?

Sec. 2—In the case of shipments from one point in Canada to an-
other point in Canada, or where goods are shipped under a joint tariff, the

carrier issuing this bill of lading, in addition to its other liability here-

(1) [1821] 5 B. & Ald. 53.
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under, shall be liable for any loss, damage or injury to such goods from
which the other carrier is not by the terms of the bill of lading relieved,
caused by or resulting from the act, neglect or default of any other
carrier to which such goods may be delivered in Canada, or under such
joint tariff, or over whose line or lines such goods may pass in Canada,
or under such joint tariff, the onus of proving that such loss was not so
caused or did not so result being upon the carrier issuing this bill of
lading * * *

In my opinion this is not a case of “loss” within- the
meaning of that provision. The preposition “of” has been
carelessly or accidentally omitted after the word “loss.” I
have no doubt that physical loss (in this instance by the
carrier) of the goods themselves is the case dealt with and
not pecuniary loss sustained by the owner of them. This
is a provision which subjects the original or issuing carrier to
a greater burden than the common law would impose upon
him. Moreover, the section contains an unusual stipula-
tion as to the burden of proof casting not on the plaintiff
but on the defendant, the original carrier, the onus, in the
.case of loss, of proving that it was not caused by the act,
neglect or default of any other carrier engaged in the trans-
portation.

Prima facte, in my opinion, the word is here used in the
sense of “mislaying” or of “deprivation of possession by
misadventure or mere negligence.” It may well be that it
was thought proper in framing the standard bills of lading
which are approved by the Board of Railway Commission-
ers, to impose on the original carrier liability for loss of the
goods in that sense occurring through the fault of the sub-
sequent carrier but not responsibility for the consequences
of the latter wilfully parting with the possession of them
to a person not entitled to delivery. In construing this
clause we should not, I think, treat it as imposing so wide
a liability unless upon a fair reading of it the intention to
create such an extended responsibility is adequately ex-
pressed. In my opinion it is not, and the defendant is on
that ground entitled to succeed.

Taking this view of the scope of section 2 does not result
in any real hardship to the owner or consignee of the goods.
It merely prevents his pursuing an original carrier who has
fully discharged his own obligations and leaves unaffected
whatever redress the common law may afford him against
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the later carrier to whose fault is attributable the non-de-
livery of which he complains.

I would, on this ground, affirm the judgment dismissing
this action. '

Bropeur J.—In July, 1920, the Grand Trunk Pacific
Railway Co. issued straight bills of lading for five cars of

" lumber consigned to the G. W. Nickerson Company in

Minneapolis, Minnesota, or in the Minnesota transfer
which is near Minneapolis.

These bills of lading were on forms approved by the
Board of Railway Commissioners in 1909,

The routes mentioned in the bills were the G.T.P. and
the C.P.R. Soo line.

These bills, though not negotiable, were indorsed by the
consignees in favour of the Premier Lumber Co. and were
transferred to a bank in Vancouver which seems to have
kept them.

It is in evidence that the Premier Lumber Co. had a con-
tract with a United States company called the United
States Lumber & Box Co. for a very large number of cars,
about 250, and the shipping of these cars was made in
different ways. Some. were shipped on straight bills of
lading not negotiable; some others were carried on order
bills of lading negotiable.

The five cars in question in this case were issued on
straight bills of lading which should not have been negoti-
ated by indorsement. But they were however transferred
to the bank in Vancouver and kept there.

When the cars arrived at the point of destination, the
C.P.R., on whose line they were, then notified the Premier
Lumber Co. of their arrival and asked for delivery instruec-
tions for some of them, if not for all; and the Premier
Lumber Co. simply transferred this notice to the United
States Lumber & Box Co. which obtained from the railway
company the delivery of the cars. Some correspondence
was later on exchanged between the Premier Lumber Com-
pany and the purchaser of the lumber, the United States
Lumber & Box Co., as to some shortage which was found
in these cars.
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These facts shew very conclusively that the appellant
company intended that these cars tshould be handed over
to this United States Company.

Some difficulty arose later on between these two lum-
ber companies as to the payment for these cars. Then the
Premier Lumber Co., the shipper, gave, in February, 1921,
notice to the G.T.P. that they were holding the bills of
lading for these five cars and that they wanted to know
what had happened to them. They later on, in Sep-
tember, 1921, instituted the present action against the
G.T.P. for the price of these five cars.

The defendant railway company pleaded that they were
not liable for the value of these cars, that they were duly
delivered to the C.P.R. Co. and that under the bill of lading
the plaintiff was bound to give notice in writing for any
loss within four months and that their failure to give such
notice prevents them from making any claim.

The action was dismissed by the trial judge and his
judgment has been confirmed by a majority judgment in
appeal.

The case turns largely upon the provision of the bills
of lading concerning the notice. This provision reads as
follows:—

Notice of losg, damage, or delay must be made in writing to the car-
rier at the point of delivery, or to the carrier at the point of origin, within
four months after delivery of the goods, or in case of failure to make
delivery, then within four months after a reasonable time for delivery
has elapsed. Unless notice is so given the carrier shall not be liable.

The circumstances of this case are such that the claim
made by the Premier Lumber Co. does not look to me as
being a very honest claim. They knew that these cars had
arrived at destination and it was their duty to take delivery
of them from the C.P.R. in presenting the bills of lading
if they were negotiable. But though these bills of lading
were not negotiable, they had advances made on these bills
by their bank. They would have to reimburse the bank
for these advances in order to obtain.possession of these
bills of lading. They virtually suggested to their purchaser,
the United States Lumber Co. to obtain delivery of these
cars without presenting the bills of lading. Their pur-
chaser obtained delivery to their knowledge and with their
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consent, and several months later they tried, in view of
some trouble which arose as to payment of this lumber to
claim its value from the original carrier.

If, by the acts of the consignee, the shipper is misled as
to the person to whom delivery should be made, the carrier
should be excused from liability for a misdelivery caused
thereby. Corpus Juris, vol. 10, p. 267.

The railway company is entitled to plead the failure
of notice within four months after a reasonable time for
delivery has elapsed.

The shipper being aware that the goods had been handed
over to his purchaser should have in due time protested
against the railway company making delivery of the cars
to the United States Lumber Co. But they did nothing of
the kind. On the contrary, they concocted plans with their
purchaser for deceiving to a certain extent the bank which
had made advances on these cars.

They rely on certain decisions in England where the
courts had to consider bills of lading in which the carriers
endeavoured to limit the general liability cast upon them
as carriers by inserting special exceptions; these ex-
ceptions were very rigidly construed and, in ecase of
doubt, were construed against the carrier who had
stipulated. It is to be noted that in Canada the bills of
lading at issue were promulgated by the Board of Railway
Commissioners under the authority of the law and should
be construed according to the spirit of fairness which the
board intended to establish in the relations between the
shipper and the carrier.

I do not think then that these English decisions could
always be invoked in the construction of the Canadian
bills of lading which are the result of a quasi judicial enact-
ment.

The appeal fails and should be dismissed with costs.

Migwavrr J—The question here is as to the liability of
the respondent on- five bills of lading covering the ship-
ment of the same number of cars loaded with lumber and
which the appellant alleges were not delivered in accord-
ance with the bills of lading.
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The appellant, a.company carrying on business at Van-
couver, had purchased this lumber from the G. W. Nicker-
erson Company, Ltd., and had sold it to the United States
Lumber and Box Co., of Portland, Oregon. The bills of
lading were in the standard form known as a “straight
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Board of Railway Commissioners for Canada, and they
stated that the lumber was shipped from Prince Rupert,
B.C., by the G. W. Nickerson Co., Ltd., and consigned to
that company. Each bill was indorsed as follows:

Deliver to Premier Lumber Co., Ltd. (Sgd.) the G. W. Nickerson Co,,
Ltd., M. F. Nickerson.

Four of these cars were to go to Minnesota Transfer and
the fifth to Minneapolis, both places in the State of Min-
nesota, the carriage being by the respondent’s line of rail-
way to Winnipeg and thence by what is known as the Soo
line of the C.P.R. The appellant had sold and shipped
some 200 or 250 cars of lumber to the said United
Lumber & Box Co., certain of these shipments having been
made on open bills of lading, and the lumber was sent to
Minneapolis or to Minnesota Transfer; in order that the
purchasers might ship the cars to their customers in differ-
ent parts of the United States. The bills of lading in ques-
tion remained in Vancouver and were in the hands of the
Standard Bank from whom the appellant had borrowed
money, and the appellant expected that the United States
Lumber & Box Co. would pay for the lumber there and
thus get possession of these bills of lading.

The five cars arrived at their destination in August,
1920, and so far as the record shews they were delivered to
the United States Lumber & Box Co. by the C.P.R. with-
out the bills of lading having been obtained and produced
by the former company. How and under what circum-
stances this delivery was made is not disclosed, but I can-
not doubt that the appellant was aware of the arrival of
the cars, and I also think (as shewn by telegrams and let-
ters received by the appellant from the Lumber & Box Co.,
complaining of shortage) that the appellant must have

known that the United States Lumber & Box Company -

had obtained delivery of at least two of these cars. Un-
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{ﬁﬁfg‘ would pay for this lumber, but it not having done so, this
Co. action was taken against the respondent more than a year

G,T,UP', Ry. after the shipment. The substance of the complaint is
Co that the respondent did not deliver the lumber to the appel-

Mignault J. lant, and the demand is for the value of the goods, to wit,
~ $6,903.54.

The fault here was admittedly that of the connecting .
carrier, the C.P.R., and the appellant seeks to render the
respondent responsible for this fault under section 2 of the

* bills of lading, the effect of which, in cases where as here
the shipment is made under a joint tariff, is to make the
initial earrier liable for any loss, damage or injury to the

- goods from which the connecting carrier is not relieved by
the terms of the bill of lading, caused by or resulting from
the act, neglect or default of such carrier. And this con-
dition gives the initial carrier the right to recover from the
connecting carrier the amount which he may be required
to pay for the loss, damage or injury to the goods sustained
on the line of the connecting carrier. This liability of the
initial carrier for the fault of the connecting carrier is of
course in addition to that which he incurs for loss, damage
or injury sustained on his own line.

The principal defence is that no notice of loss or fallure
to deliver in accordance with the bills of lading was given
as required by the fourth paragraph of section 4 of the
bills of lading which is as follows:—

Notice of loss, damage or delay must be made in writing to the car-

* rier at the point of delivery, or to the carrier at the point of origin,

within four months after delivery of the goods, or in case of failure to

make delivery, then within four months after a reasonable time for de-

livery has elapsed. Unless notice is so given the carrier shall not be
liable.

This condition is' eminently a reasonable one, especially
where, as here, the fault is that of the connecting carrier,
in view of the 11ab111ty for that fault of the initial carrier
who should have prompt notice thereof in order to secure

. his right of indemnity against the connecting earrier. And
(it is obviously important that he should be afforded the
opportunity to inquire into the circumstances surrounding
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the loss or want of delivery of which he may well have had =~ 1922
no knowledge. PRBMIER
But the appellant refers us to a long line of decisions CO
whereby it has been held that the carrier cannot rely on GTP.Ry.

conditions limiting or taking away his common law liability, Co.
where he has not carried out the contract of carriage, but MignaultJ.
the loss was sustained while he was doing something
different from what he had contracted to do. The rule may

be stated in the language of Scrutton L.J. in the recent case

of Neilson v. London & North Western Ry. Co. (1).

Wﬁen a carrier seeks to protect himself by exceptions, unless they are
so worded as to indicate clearly a contrary intention, they only apply
where the excepted events happen in the course of his carrying out the
contraet, and do not apply where they happen while he is doing some-
thing which he has not contracted to do * * * If a carrier wishes to
protect himself from liability for the negligence of his servants, he must
do so in clear and unambiguous language.

The cases where the carrier has not been allowed to rely
on a notice posted up in his office or a condition of the con-
tract restricting his common law liability are cases of gross
negligence or of a departure from the contract of carriage,
and no case had been cited where the condition, as here,
was not a limitation of the common law liability of the
carrier, but merely the requiring of a notice of loss as a
condition of a claim against the carrier. _

Here the appellant has not shewn under what circum-
stances the lumber which was carried over the prescribed
route to the point of destination, was delivered to the pur-
chasers, 80 no case of gross negligence or of departure from:
the contract of carriage is established. And, as I have said,
the condition as to notice is not a limitation of the common .
law liability of the carrier, but a most reasonable require-
ment of the contract of carriage. If any intimation can be
said to have been given to the respondent that the lumber
had not been delivered in accordance with the bills of
lading, it was only on February 4, 1921, more than four
months after the arrival of the goods and a reasonable time
for delivery had elapsed, when the appellant wrote to the
respondent asking what happened to these cars. This, in
my opinion, is a bar to the action of the appellant. '

(1) 119221 1 X.B. 192 at p. 201.



106 SUPREME COURT OF CANADA [1923]

1922 A question has arisen during consideration of this case
Eﬁﬁfg whether what happened to these five cars can properly be
Cq?- described as a “loss” of the goods, so as to bring it under
G.TP.Ryv. the operation of the condition requiring notice. The word
0 “oss” is also contained in section 2 of the bills of lading
Mignault J. on which the appellant’s action is based, and it would not
" help the appellant to exclude the condition as to notice, if
section 2 would also be inapplicable, by reason of there not
having been a “loss” within the meaning of the section. It
is difficult to believe that the ‘“loss” contemplated is not of
the same nature in the condition requiring notice as in
section 2. If I am wrong therefore in thinking that the
condition can fairly be applied in this case as a bar to the
appellant’s action, it would follow that section 2 does not
give the appellant the right of action which it has asserted.

In any event the appellant could not succeed.

I would dismiss the appeal with costs.
Appeal dismissed with costs.
Solicitors for the appellant: Mayers, Stockton & Smith.

Solicitor for the respondent: B. W. Hannington.
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ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ALBERTA

Practice and procedure—Action to set aside judgment—Statement of
claim—Allegation of perjury—New evidence.

In an action to set aside a judgment obtained in the same ecourt, the
statement of claim merely alleged that the judgment “was obtained
by the false and untrue statements made by the defendant” on
material matters of fact at the former trial. In dismisgsing the action,
the trial judge said “that to hear evidence would only leave me in
the position that the judge was in when he tried the first action.”
Counsel for the appellant in this court declined to give any assurance,
or even to state, that any evidence materially different from that
given at the original trial would or could be adduced. The trial judge
dismissed the action and the Appellate Division affirmed his judg-
ment. '

Held, Duff J. dissenting, that a new trial should be refused.

Per Davies C.J. and Anglin J—The dismissal of the action may be re-
garded as equivalent in effect to an order perpetually staying it as
frivolous and vexatious and an abuse of the process of the court,
which under the circumstances, should not be interfered with.

Per Idington and Brodeur JJ.—The statement of claim does not
sufficiently disclose a cause of action. Duff J. contra.

Per Idington J—The trial judge rightly refused to rehear substantially the
same evidence and to review the judgment rendered upon it at the
former trial. '

Per Idington and Brodeur JJ—The sufficiency of the allegations in a
statement of claim is a matter of practice and procedure and the
jurisprudence of this court is not to interfere in such matters.

Per Duff J. (dissenting) —Where the plaintiff’s statement of claim
sufficiently alleges a cause of action and the plaintiff appears at the
trial ready to proceed with his evidence in support of his claim, the
trial judge could not properly dismiss the action except upon some
admission on behalf of the plaintiff shewing his claim to be unfounded
or unforceable. To dismiss the action as an abuse of the process
without hearing the evidence in such circumstances would be un-

*PresEnT:—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.
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1922 . precedented and contrary to the course of the court. The trial judge

M AE)’O—.’;IALD did not so proceed but dismissed the action on the ground that the

v. statement of claim shewed no cause of action, and as he erred in this,
Prer. there should be a new trial.

Per Mignault J—When it became evident to the trial judge at the second
trial that no other evidence than that offered at the former trial would
be tendered he was justified in dismissing the action.

Judgment of the Appellate Division ([1922] 1 W.W.R. 1208) affirmed,
Duff J. dissenting.

APPEAL from the judgment of the Appellate Division
of the Supreme Court of Alberta (1) affirming the judg-
ment of Ives J. at the trial and dismissing appellant’s
action.

The material facts of the case and the questions in issue
are fully stated in the above head-note and in the judg-
ments now reported.

Lafleur K.C. for the appellant. The statement of claim
discloses a good cause of action. All the material and neces-
sary allegations to constitute an action for fraud were
made and particulars of the fraud were given. The plain-
tiff should have been allowed to proceed and to have his
case tried, and evidence heard to show that the statements
complained of were in fact untrue. Then the trial judge
would have been in a position to decide whether the court
at the former trial could in fact have been misled by such
statements. Flower v. Lloyd (2); Abouloff v. Oppen-
heimer (3); Birch v. Birch (4).

Geo. H. Ross K.C. for the respondent. The Supreme
Court of Canada should not interfere with matters of prac-
tice and procedure.

The statement of claim does not disclose a good cause
of action.

Tee Czier Justice.—For the reasons stated by my
brother Anglin, in which I concur and to which I have
nothing useful to add, I would dismiss this appeal with
costs.

(1) [19221 1 W.W.R. 1208. (2) 118787 10 Ch. D. 327; 46 L.J.

Ch. 838.
(3) [1882] 10 Q.B.D. 295.
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IoineroN J.—The appellant by his amended statement — 1922
of claim sets forth that respondent recovered judgment, MACDS_NALD
on the 22nd December, 1920, against him for the sum of  Pme.
$4,500.58 and the costs of the action. Tdington J.

In the third, fourth and fifth paragraphs of said state- ——

ment of claim he alleges as follows:—

3. The said judgment was obtained by the false and untrue state-
ments made by the defendant in giving his evidence before this honour-
able court.

4, The defendant made such statements knowing them to be false
and untrue, and with the intent that they should be acted upon by this
honourable court, and this honourable court being misled and deceived
by acting on such false and untrue statements caused judgment to be
given in favour of the defendant in the said action to the loss and detri-
ment of the plaintiff in the action.

5. The following are the false and untrue statements made by the
defendant in giving his evidence before this honourable court on the 28th
day of October, 1919.

Then follow over six pages of the printed appeal case
herein what appears to be a copy of the respondent’s
evidence in that case; mostly trivial questions and answers
and a few which may or may not have been the material
matters upon which the decision of the learned trial judge
or the referee to whom some questions had been referred,
turned.

And following such copy of evidence is the plaintiff’s
(now appellant’s) prayer for relief as follows:—

(a) That the said judgment of this honourable court be set aside and
vacated.

(b) Judgment against the defendant for the said sum of $5,673.82.
(¢) His costs of this action.

The statement of defence by present respondent thereto
denied the allegations in the said fourth and fifth para-
graphs of the said statement of claim and further alleged
that he would have been entitled to the judgment given
in said action even if none of the evidence complained of
in the statement of claim herein had been given at the
trial; and again that all the statements complained of were
litigated in said action and decided against appellant who
then unsuccessfully appealed to the Appellate Division.
That the plaintiff instituted original proceedings against
the defendant for false swearing at the said trial, which
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J922 proceedings resulted in the acquittal of the defendant; and
MACD;’NALD that there is no evidence available to the plaintiff which
Pmr.  Was not available to him at the time of the said trial, and
Idington J. 8t the time the appeal was taken therefrom; and that if
—  plaintiff now knows of any evidence which he -did not
produce at the trial, it was wholly due to his failure to
exercise reasonable diligence in his preparation for the trial

and the appeal taken therefrom.

The final paragraph of the statement of defence was as
follows:—

(8) The statement of claim does not disclose a cause of action and
is bad in law.

No reply to all this or even formal joinder of issue is to -
be found in the case presented to us.

The appellant’s counsel opened the trial hereof by calling
appellant and after his examination had proceeded so far as
to show what a wide range of irrelevant matter was pos-
sible under such pleadings, objection was taken after the
record of the former trial had been produced, including the
opinion judgments of the learned trial judge thereof and
of the referee, that the action could not be maintained,
and that the statement of claim herein did not show a good
cause of action for different reasons and that evidence
along that line could not be properly tendered.

To this the learned trial judge remarked as follows:—

The court: Well, I don’t know, it occurs to me that if false statements,
false evidence is given at a trial and it can be shewn that the evidence
so given induced the judgment, and upon shewing that evidence was
false, that it did induce the judgment, that that judgment can be set

, aside. Now have you any authority against that proposition?

Thereupon there ensued an argument of some length of
which there is no record, but merely marks indicating that
the reporter made no note of what passed between counsel
and the court.

At the conclusion thereof the learned trial judge said
he had made up his mind on the issue of law so raised, but
if it would save expense and trouble he was willing to pro-
ceed, but if counsel insisted he was entitled to judgment
now. -

Counsel for defence insisting, he delivered his judgment
as follows:
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The court: Well this action as at present constituted will be dis-
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missed on the ground that the pleadings disclose no cause of action. I MacDoNALD

think that to hear evidence would only leave me in the position that
the judge was in when he tried the action of Pier v. MacDonald and
upon which he has decided.

This being the result it is quite clear to me that the
learned trial judge having the correct conception of the
law as expressed before the said argument had concluded
from all that appellant’s counsel had presented to him,
that he was not in a position to do more than ask him to
re-hear substantially the same evidence as adduced at the
trial of the other case, with nothing materially new and
hence he had no right to review the case and reverse the
learned judge in the former trial.

In all of this I think the learned trial judge in this case
was right and the Appellate Division was therefore right
in dismissing the appeal therefrom. ‘

It is elementary law that a judgment obtained by fraud
can be vacated and surely perjury, which produces that
fraud, falls within such a proposition. And as I read the
elaborate opinions of the learned judges of the Appellate
Division, none deny the law to be so but four out of five
agree that such a case is not properly stated herein. Mr.
Justice Beck would allow an amendment by plaintiff if
he saw fit. I submit, as I suggested on the argument
herein, that therefore there is nothing involved in this
appeal but questions of practice and procedure and hence
. 1t should not have been entertained if we followed, as we
should, the settled jurisprudence of this court in that
regard.

The statement of claim herein by no means makes any
such case in such a proper manner that any court could
or should listen to as a means of enforcing the law which
does not permit of such a mode of re-trial and acting upon
simply a different view of the facts from that taken respect-
ively by the learned trial judge and referee in the first
action.

It is to be observed that the learned trial judge of such
action was a member of the Appellate Division who heard
the appeal now in question herein, and agreed with Mr.
Justice Stuart.

v,
P1ER.
Idington J.
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T submit that a statement of claim in such a case as

—
MACD;)NALD this should, when relying alone upon alleged perjury of

Pier.

Idington J.

the respondent, as the basis of the fraud alleged to have
been practised, at least be quite as conecise and definite in
pointing out each of the essential statements claimed to
have been perjury, as would be required in an indictment
for perjury.

Can any one imagine any court trying, or even listening,
to an indictment for perjury framed in the way this state-
ment of claim presents the appellant’s case?

Again the claim to vacate a judgment on the grounds of
perjury cannot succeed unless by new evidence and shewing
that the aggrieved party could not by reasonable diligence
have been able to discover and bring forward at the trial
such new evidenece as desired to be presented in the action,
and the statement of claim should so allege and give some
good reason for such failure.

The statement of claim in question herein entirely fails
in this regard and thereby, as well as on other grounds
entitled the learned trial judge to rule as he did.

Again one may surmise that one of the substantial
features intended to have been relied upon by appellant
was what the respondent had stated before the referee
relative to the rate of compensation to have been due the
appellant by the respondent.

The referee states these parties were in conflict in the
evidence given; and that by reason of appellant never
having claimed, in the course of the business more than
five per cent, contended for by the respondent, and having
rendered accounts for several years on that basis without
making any reservation that he should go beyond, and then
he (the referee) was influenced thereby to accept that as
correct.

If I am correct in my surmise as to this item, surely there
was not so much basis connected therewith for reaching
any such charge as possibly intended to have been made
herein relative thereto.

This statement of claim is sueh a curiosity that I am
not surprised that neither party has been able to cite any
precedent exactly fitting it; but the many cases cited here
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and below do show that when the plaintiff fails to present 1922

a clear and definite case, he must fail. MACDSNALD
And I submit that our courts should always, when any  Pmz.

pretensions set up as herein, rigidly adhere to the clear and Idington J.

definite requirements of the law in that regard and thus

discourage any suitor from hoping to re-litigate any case

unless he has used the utmost care and diligence in the

preparation of his case or defence and done everything

possible to help the trial court to determine aright. I

think this appeal should be dismissed with costs.

Durr J. (dissenting).—The learned trial judge and the
majority of the judges of the Appellate Division came to
the conclusion that the statement of claim did not in sub-
stance disclose a cause of action. Had I come to the same
conclusion I should have been prepared to dismiss the
appeal on the ground, if on no other, that no adequate
reason had been presented for setﬁng aside the judgment
of the Alberta courts. The Supreme Court of Alberta has
authority to strike out any pleading disclosing no reason-
able cause of action in addition to its inherent authority
to stay or dismiss actions which on good grounds the court
is satisfied are frivolous and vexatious.

An application made invoking the jurisdiction of the
court to strike out a pleading as disclosing no reasonable
cause of action or defence, as the case may be, ig an appli-
cation which must be determined upon an examination
of the pleadings alone, while on the other hand, an applica-
tion addressed to the inherent jurisdiction of the court to
exercise its control over proceedings initiated in abuse of
the process of the court is one with which the court deals
after being fully informed of the facts and in which
evidence may and commonly is offered and received pro
and con from both sides. After a case has come on for
trial, it would, I think, be without precedent, the plaintiff
being there with his witnesses and ready to present his
evidence in support of his case, in support, that is to say,
of a claim resting upon allegations disclosing a good cause
of action on the face of it—it would, I think, be an unheard
of thing for a trial judge in such circumstances to dismiss
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1922 the action as frivolous and vexatious except at all events
MACDSNALD upon the strength of some admission deliberately made
Pmr. by counsel and establishing that the case made upon the
put J. Pleadings could not be supported; even in such a case it
—  would be an unusual thing to dismiss the action without the
consent of the plaintiff’s counsel. Thirty years ago it was
held by the Court of Appeal in Fletcher v. London and
North Western Railway Company (1), that a trial judge
had no power to non-suit a plaintiff without his consent
upon the ground that on the opening statement of his
counsel, it must be held that the plaintiff had no cause of

action.

But the trial judge in the present case took no such
course. He took a course which, having regard to the view
of the law expressed by him was, I think, not open to
criticism. Taking, as I have said, the view that the state-
ment of claim did not allege the facts constitutive of a
right of action to set aside the previous judgment as
obtained by fraud he held that the pleading ought to be
struck out and the action dismissed accordingly.

That is quite evident from the report of the proceedings
at the trial. The learned judge explicitly says:

This action as at present constituted should be dismissed on the
ground that the pleadings disclose no cause of action.

It is true he goes on to say:

I think, that to hear evidemce would only leave me in the position
that the judge was in when he tried the action of Pier v. Macdonald and
upon which he has decided.

But the learned judge was evidently under the impression
that the plaintiff must not only produce evidence which
had not been produced at the former trial but that such
evidence must be set out in his pleadings or that, at all
events, he must in his pleadings allege the discovery of
fresh evidence; and that in the absence of such an allega-
tion the plaintiff would not be permitted to offer any
evidence other than that which had been produced before
the judge who pronounced the judgment impeached. I
cannot help saying, with great respect, that this position

(1) [1892] 1 Q.B. 122.
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of the trial judge appears to be logically unassailable. If 1922
it was necessary that the plaintiff should allege that fresh MACD:;NALD
evidence had been discovered as a condition of the pro-  Pms.
duction of such evidence then it is quite obvious that under pug 7,
the pleadings as they stood such evidence could not be —
produced and the learned judge was quite right in think-

ing that in the absence of such additional evidence the

trial would be a waste of time. The majority of the judges

of the Appellate Division dealt with the case, I think, in

a similar way and on similar grounds. The principal ratio

of the judgment of Mr. Justice Stuart and quite clearly

the conclusion at which he arrived was that the allega-

tions in the statement of claim were not in substance
sufficient to entitle the plaintiff to the relief demanded.

His remarks as to the proceedings being vexatious do not
convey to my mind the idea that in the absence of any
explicit admission by counsel and in the absence of any
application to the court to dismiss the action as frivolous

and vexatious on the ground that the statement off claim,
assuming it to disclose a cause of action, could not be sup-

ported by evidence (a proceeding which. would have
required the plaintiff to make answer and to disclose to the

court the nature of the case he was prepared to make)—

I do not get the impression, I say, that in the absence of

any such admission or any such proceeding calling for an
answer from the plaintiff by way of affidavit or otherwise

Mr. Justice Stuart would have considered it the proper way

to deal with an action based upon a good statement of

claim to dismiss it in the middle of the trial as an abuse

of the process. The observations of the learned judge are,

of course, quite ad rem in relation to the point to which

he is addressing himself, namely, whether in the circum-
stances the dismissal of the action should stand or the
plaintiff should be given an opportunity to amend and pro-

ceed to a further trial; and again, let me say that having

taken the view he did as to the allegations necessary to
support such an action I think the ultimate conclusion to

which he came to is one with which I am not at all disposed

to disagree.

53568—3
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Jo22 The action was an action to set aside a judgment on the
MACDSNALD ground that the judgment had been obtained by fraud, the
Pme.  fraud being the fraud of the plaintiff in producing before
Dut J. the court his own perjured evidence. It will help to
— elucidate what I have to say if I quote at the outset the

first paragraph of Lord Cairns’ judgment in Patch v. Ward
(1).

The bill in this case is filed to set aside a decree absolute for fore-
closure made as long ago as the month of March, 1849, and enrolled
a few years subsequently. Being a decree signed and enrolled, the matter
covered by it has become solemnly res judicata between the parties to
the suit, and the decree must remain unless it can be set aside either
upon the ground of error apparent upon the face of if, upon the ground
of new matter subsequently discovered or upon the ground of fraud. If
it is to be impugned upon the ground of error apparent upon the face
of it, or for new matter relevant to the issues in the cause, that must
be done by bill of review, the bill of the former case being filed without
any leave of the court, in the latter not without leave, and in order to
obtain that leave the applicant must satisfy the court that the new
matter is relevant to the issues and could not with reasonable diligence
have been earlier discovered. There is here no error apparent upon the
face of the decree, neither has any leave been applied for or obtained to
file a bill of review upon the ground of new matter discovered. The
third ground alone remains, and it is that on which the bill is filed, that
the decree was obtained by fraud.

I quote this passage because it shows that a supplement-
al bill claiming a rehearing on the ground of the discovery
of fresh evidence is a very different thing from a bill to
set aside a judgment on the ground of fraud. I can find
no authority anywhere in the books to show that in an
action to set aside a judgment on the ground of fraud it is
necessary for the plaintiff to set out in his statement of
claim the evidence or the nature of the evidence upon
which he relies in support of the claim. It is one of the
elementary rules of pleading that the pleading is not to
allege evidence but that it is to allege the facts which are
constitutive of the cause of action. In Sir James Stephen’s
language, it must allege facta probanda, not the evidence
by which the facts are to be proved. In view of the very
able argument presented by Mr. Ross, I think it is right
to point out what this does not mean. It does not mean
that in an action to set aside a judgment on the ground

of fraud consisting of perjury by one of the parties that

(1) [18671 3 Ch. App. 203 at p. 206.
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strength of the evidence which was before the judge who MACEONALD

tried the case in which the judgment impeached was pro-
nounced. Upon that point the law is quite clear but it
does not follow that notice of the additional evidence must
be given in the pleadings or that it is necessary that the
pleadings should mention the evidence or refer to the
evidence which the plaintiff intends to offer. It is not
necessary just as it is not necessary in a case in which
corroboration is required by law of the plaintift’s testimony.
It would be bad pleading to set out in the statement of
claim the manner in which the plaintiff proposed to cor-
roborate his own testimony.

The authorities which influenced the minds of the judges
in the court below are the judgment of Lord Selborne in
Boswell v. Coaks (1), and a .judgment of the Court of
" Appeal in Birch v. Birch (2) as well as the judgment of
James L.J. in Flower v. Lloyd (3).

Lord Selborne’s judgment deals with an application to
dismiss an action as frivolous and vexatious. He.points
out that assuming evidence to have been withheld from
the court at the former trial from improper motives that
conduct was not in itself a sufficient ground for setting
agside the judgment unless the evidence withheld was
something “material” to “disturb” the judgment im-
peached, and he comes to the conclusion that the evidence
upon which the plaintiff proposed to rely could not be said,
on the facts presented, to be material. There are certain
observations in Lord Selborne’s judgment relied upon by
Mr. Ross which, it ought to be noticed, relate only to pro-
ceedings in the nature of a bill of review in respect of which
under the old practice it was necessary to obtain leave of
the court before filing the bill. It is quite clear that no
such leave was necessary where the bill was an original
bill impeaching a decree as obtained by fraud. That is
clear from the passage already quoted from Lord Cairng’
judgment as well as from the discussion of the subject in
Milford on Pleadings pp. 101-114 (where such bills are

(1) [1894] 6 R. 167. (2) [1902] P. 62, 130; 71 L.J.P.
58; 86 L.T. 364; 18 Times L.R. 485.
(3) 10 Ch. D. 327.
53558—3}

Pixg.

Duff J.
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clearly distinguished from a bill impeaching a judgment

MAcDONALD on the ground of fraud), as well as from Maddock’s Chan-

PIER

Duft J.

cery Practice (vol. 2, p. 709). Lord Selborne’s whole
judgment proceeds upon the view that in passing upon the
evidence offered in proof of the allegation that a judgment
has been obtained by fraud the court is bound to act in
the spirit of the observations of Lord Justice James in
Flower v. Lloyd (1), and that the plaintiff could only
succeed by producing evidence discovered since the former
trial in proof of fraud and that on a summary application
to dismiss the action as being without foundation the court
would examine the facts with care and in order to see
whether there had been

a new discovery of something material in this sense that prima facie it

would be a reason for setting the judgment aside if it were established
by proof.

Lord Selborne’s observatlons indeed have very little direct’
bearing upon any question in controversy on this appeal.
The fraud charged there was the concealment of evidence
with the object of misleading the court; and the gist of the
decision consists in this, that such an allegation in itself
even if fully established, would not be a ground for
setting aside the judgment but that the plaintiff must go
further and show that the facts withheld were material
to the issues in controversy in the proceeding resulting in
the judgment. If the plaintiff’s action was based on these
grounds it was, of course, necessary for him to allege first
the concealment of the facts, and secondly, such other facts
as might be necessary to make them appear material and
of faects of this kind his Lordship says there was neither
allegation nor proof. Birch v. Birch (2) is also a case of
an application by the defendant to deal with an action
on the ground that it was frivolous and vexatious. The
Court of Appeal according to the practice heard evidence
pro and con for the purpose of ascertaining whether or
not there was such probability of success as to entitle the
plaintiff to proceed with his case. It was held that in the
circumstances the plaintiff was really seeking a re-trial of
issues already passed upon.

(1) 10 Ch. D. 327. (2) [1902] P. 62, 130.
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the jurisdiction of the court to deal with vexatious pro- MACDSNALD

ceedings. The plaintiff was required and permitted to
place before the court the evidence upon which his claim
was founded and the court scrutinizing the evidence held
it in both cases to be too slight to afford any foundation of
the plaintiff’s claim. In the present case no such applica-
tion was made, the action had proceeded to trial, the plain-
tiff was proceeding with his evidence in support of his
claim and offered to lay before the court the whole of the
evidence which he proposed to adduce. The action was
dismissed, not on the ground that the evidence which he
was neither called upon to produce nor allowed to produce
was insufficient, but on the ground that no cause of action
was disclosed by the pleadings, that there was no issue on
the record which if found in his favour would entitle him
to judgment.

The discussion of Flower v. Lloyd (1) I postpone for the
moment.,

We come at once to the question whether or not an
action lies to set aside a judgment on the ground that the
judgment was obtained by perjury of one of the parties.
I quote in full the language of Lord Justice James which
shows how grave is the issue presented when the juris-
diction of the court is invoked to set aside a judgment on
the ground that it has been obtained through perjured
evidence. I quote from pp. 333 and 334 in the report of
Flower v. Lloyd (1):

But we must not forget that there is a very grave general question
of far more importance than the question between the parties to these
suits. Assuming all the alleged falsehood and fraud to have been sub-
stantiated, is such a suit as the presemt sustainable? That question
would require very grave consideration indeed before it is answered in
the affirmative. Where is litigation to end if a judgment obtained in
an action fought out adversely between two litigants sui juris and at
arm’s length could be set aside by a fresh action on.the ground that
perjury had been committed in the first action, or that false answers
had been given to interrogatories, or a misleading production of docu-
ments, or of a machine, or of a process had been given? There are
hundreds of actions tried every year in which the evidence is irrecon-
ciliably conflicting, and must be on one side or other wilfully and cor-
ruptly perjured. In this case if the plaintiffs had sustained on this appeal

(1) 10 Ch. D. 327.

Pm;z.

Duff J.
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the judgment in their favour, the present defendants in their turn might

M ACD.ONAID bring a fresh action to set aside that judgment on the ground of perjury

v,
Pier.

Duff J.

of the principal witness and subornation of perjury, and so the parties
might go on alternately ad infinitum. There is no distinction in prin-
ciple between the old common law action and the old chancery suit,
and the court ought to pause long before it establishes a precedent which
would or might make in numberless cases judgments supposed to be final
only the commencement of s new series of actions. Perjuries, falsehoods,
frauds when detected, must be punished and punished severely; but, in
their desire to prevent parties litigant from obtaining any benefit from
such foul means the court must not forget the evils which may arise
from opening such new sources of litigation, amongst such evils not the
least being that it would be certain to multiply indefinitely the mass
of those very perjuries, falsehoods and frauds.

As T have already mentioned Lord Selborne refers to
these observations in Boswell v. Coaks (1) and the passage
in which he does it is worth quoting:

I say that, not by any means dissenting from the spirit of the obser-
vations made in Flower v. Lloyd (2) by that great judge, Lord Justice
James, and conecurred in by Lord Justice Thesiger, that the court ought to
be even more than usually cautious how it attends to all sorts of reasons
which may be brought forward plausible upon the face of them, for
disturbing such a solemn judgment, having regard to the enormous mis-
chief of unsettling the principle on which the doctrine of res judicata is
established.

Now Lord Selborne explicitly says that he has no doubt
that a judgment may be set aside on the ground of fraud and
it is to be noted that the observations of Lord Justice
James are not confined in their application to cases where
the fraud charged consists of perjury; false answers to
interrogatories, misleading production of documents, sub-
ornation of perjury are all pointed out in the passage
quoted above, and I think that notwithstanding Lord Sel-
borne’s expressed approval of the spirit of those observa-
tions and notwithstanding the weight and force of the

observations themselves one is constrained to the con-

“clusion upon an examination of the authorities that there

is jurisdiction in the court to entertain an action to set
agside a judgment on the ground that it has been obtained
through perjury. The principle I conceive to be this; such
jurisdiction exists but in the exercise of it the court will
not permit its process to be made use of and will exert the
utmost care and caution to prevent its process being used

(1) 6 R. 167. (2) 10 Ch. D. 327.
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determined, of an issue which transivit in rem judicatam MACDUONA”’

under the guise of impugning a judgment as procured by
fraud. Therefore the perjury must be in a material mat-
ter and therefore it must be established by evidence not
known to the parties at the time of the former trial. Mr.
Ross in his very able argument on behalf of the respondent
relied upon Baker v. Wadsworth (1), a decision of a divi-
sional court in which some countenance is no doubt given
to the proposition I am now discussing but I am not per-
fectly clear that in Baker v. Wadsworth (1) Mr. Justice
Wright and Mr. Justice Darling intended really to decide
anything more than the point that the case was not clear
enough to justify an order for judgment in default of
.defence. At all events in Cole v. Langford (2), decided in
the same year, another divisional court declined to follow
Baker v. Wadsworth (1). Cole ¥. Langford (2) was fol-
lowed by McCardie J. in Gordon-Smith v. Peizer (3). The
subject is discussed in two cases before the Court of Appeal.
Abouloff v. Oppenheimer (4) and Vadala v. Lawes (5). The
principle upon which both these cases proceeded is that,
to quote the judgment in the Duchess of Kingston’s case

(6):

Although it is not permitted to show that the court was mistaken
it may be shown that it was misled.

Where the court is misled by the fraud of the parties that
is something which vitiates the most solemn proceedings
of courts of justice and as Lord Coke says, it avoids all
" judicial acts ecclesiastical or temporal. In the very nature
of things as Lord Coleridge C.J. said in Abouloff v. Oppen-
heimer (4) at p. 302, the question whether the court was
misled in pronouncing judgment never could have been sub-
mitted to them, never could have been in issue before them
and therefore never could have been decided by them. Brett
L.J. at p. 307 discusses the judgment of James I.J. in

(1) 67 L.J.Q.B. 301. (4) 10 Q.B.D. 295.
(2) [1898]1 2 Q.B. 36. (5) 25 Q.B.D. 310.
(3) 65 Sol. J. 607. (6) 2 Smith Leading Cases, 8th

ed. 754 at p. 794.

.

PiEr.

Duft J.
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Flower v. Lloyd (1) and he expressly dissents from the

MacDonatp proposition that there can be any doubt that the fraud of

v.
Przg.

Duft J.

the party to the action committed before the court for the
purpose of deceiving the court is a ground for setting aside
the judgment. In the second of the above quoted cases
the subject is discussed in a very instructive way by Lind-
ley L.J. The action was an action on a foreign judgment
and the defence was that the court pronouncing judgment
had been imposed upon by the shuffling of some documents
and the substitution of genuine documents for forged docu-
ments in such a manner as to deceive it. Lindley L.J.
points out that there are two propositions which are to be
reconciled.. It is the law that a party to an action can
impeach the judgment given in that action for fraud.
There is another general proposition that when you sue.
on a foreign judgment it is not open to the defendant to go
into the merits which have been decided in a foreign court
and after examining the judgments in Abouloff v. Oppen-
heimer (2) he comes to the conclusion that, where the fraud
alleged consists in misleading the court by evidence pro-
duced by a party knowing the evidence to be false, it may
be that for the purpose of establishing the fraud it is
necessary to try over again issues already passed upon and
that if so, then it is competent to the court before which
the judgment is impeached to re-try the merits.

Now it is quite true that in both of these cases the court
was dealing with an action on a foreign judgment but it
is equally true that no distinction appears to be drawn for
this purpose between the status of a foreign judgment and
that of a domestic judgment. There is, it is true, a tech-
nical difference. A domestic judgment is a contract of
record, a foreign judgment gives rise only to a simple con-
tract obligation, but given the jurisdiction of the court.a
judgment in a foreign court is conclusive against the
parties to the litigation to the same extent as a domestic
judgment and for my own part I find it difficult to com-
prehend any ground of distinction for our present purpose
between the two classes of judgment.

The appeal should be allowed.

(1) 10 Ch. D. 327. (2) 10 Q.B.D. 295.
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Axcuin J.—After hearing some evidencé given by the 1922
plaintiff and arguments of counsel, the learned trial judge MacDoxarp
dismissed this action, saying: ' Pms, '

This action as at present constituted will be dismissed on the ground An;n- J
that the pleadings disclose no cause of action. I think that to hear —
evidence would only leave me in the position that the judge was in
when he tried the action of Pier v. MacDonald, and upon which he
decided.

The same view prevailed with at least two of the learned
judges who constituted the majority in the Appellate-
Division, the third member of the majority of that court
basing his judgment on the view that the materiality of
the impeached evidence did not sufficiently appear. Under
these circumstances the plaintiff comes before this court
without offering any assurance, or even alleging, that, if
the case be sent back for a new trial, any evidence different
from or in addition to that adduced at the original trial
before Mr. Justice Scott will be forthcoming.

On this aspect of the matter being drawn to his atten-
tion, counsel for the appellant, no doubt because without
instructions enabling him to do so, did not offer any such
assurance to the court. He did not even state that he was
instructed that the evidence at the new trial would in any
respect differ from that passed upon by Mr. Justice Scott.

A legitimate, and I think the proper, inference is that
the plaintiff has no additional evidence to offer and is
unable to put before the court anything which would make
it in the least probable that his allegation of perjury on
the part of the defendant can be maintained.

Having regard to all that has transpired, including the
important fact that a criminal prosecution for the same
alleged perjury has already failed, without expressing an
opinion as to the cause of the action disclosed by the state-
ment of claim, I think it would be quite improper for this
court to interfere with the judgment dismissing this action,
which, though differing in form, is in substance and
effect the same as an order perpetually staying the action
as frivolous and vexatious and an abuse of the process of
the court. Birch v. Birch (1); Lawrence v. Norreys (2);
Reichel v. Magrath (3).

(1) [1902] P. 62. (2) 15 App. Cas. 210-219. (3) 14 App. Cas. 665-668. °
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Broprur J.—The question in this case is whether the

—
MACI%ONAU’ allegations of the statement of claim are sufficient.

PIE'R.

A judgment which has been obtained by fraud can be

Brodeur J. impeached by means of an action. But in such action the

particulars of the fraud should be given and should relate
to matter which prima facie would be a reason for setting
the judgment aside.

The sufficiency of the allegations is in this case a matter
of practice and procedure and the constant jurisprudence
of this court is that we do not interfere in such matters
with the disposition of the case by the courts below. Fer-
rier v. Trépannier (1); Higgins v. Stephens (2); Russia v.
Proskouriahoff (3).

The plaintiff has had several opportunities to amend his
statement of claim in order to show that the evidence
which he would adduce would not be the same as the one
on which the first action was decided but he has failed to do
80.

The appeal fails and should be dismissed with costs.

Mienavrr J.—This is an action to have vacated and set
aside a judgment whereby, in an action by the present
respondent against the present appellant, the latter was
declared accountable to the respondent on certain trans-
actions between them. The appellant alleged, in his state-
ment of claim, that the judgment was obtained by reason
of false and untrue statements made by the respondent
in giving his evidence, which statements were untrue to
the knowledge of the respondent and were made with the
intention that they should be acted upon by the court.
Issue was joined on this statement of claim and the trial
began, the appellant’s counsel having called his client as
his first witness. After some questions had been put to
the appellant and answered, the respondent’s counsel
objected that his adversary had no right to offer the
evidence of the appellant to make out a case of perjury
against the respondent. A discussion took place between
counsel on this objection and finally the learned trial judge

(1) 24 Can. S.C.R. 85. (2) 32 Can. S.CR. 132,
(3) 42 Can. S.C.R. 296.
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reached the conclusion that the pleadings disclosed no 1922
cause of action and that, should he hear evidence, he would MacDoxzp
find himself in the same position as the judge was when P,
he tried the former case. The action was therefore dis- ppignaqrt J.
missed. —_
I am not at all ready to say that the plaintiff’s statement
of claim disclosed no cause of action, but it must have been
evident to the learned trial judge that the evidence being
tendered would be the same as in the previous case. Coun-
sel for the appellant never suggested that he had any other
evidence of the fraud and perjury which he had alleged
as the basis of his action. And before this court counsel
for the appellant could give no assurance that any evidence
.was available to the appellant other than that adduced in
the first trial.

Under these circumstances, no useful purpose would be
served in sending back the case for trial and I concur in
the judgment dismissing the appeal.

Appeal dismissed with costs.

Solicitors for the appellant: Lougheed, McLaws, Sinclair &
Redman.

Solicitors for the respondent: Short, Ross, Selwood, Shaw
& Mayhood.
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C. L. DUFORT (PLAINTIFF)............. APPELLANT;
AND

MARIUS DUFRESNE (DEFENDANT)....RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH , APPEAL SIDE,

PROVINCE OF QUEBEC

Contract—Partnership—Dissolution—Profits—Division—Art. 1013 C.C.

In 1909, the respondent, carrying on on his own account the practice of

a civil engineer, employed the appellant as his assistant. On the 1st Sep-
tember 1912, the respondent entered into a contract by private writing
with the appellant and one Héroux to carry on the same undertaking
under the name of “Marius Dufresne.” The agreement provided inter
alia that the profits realized (“bénéfices réalisés”) at the expiration of
each year should be divided, 80 per cent to the respondent and 10
per cent to each of the others. The agreement was silent as to what
was to become of the fruits of work done during the term of the
partnership that should remain uncollected upon its expiration. On
the 3lst of December, 1912, all moneys received during the four
months of the existence of the partnership, including those paid on
account of work done by the respondent before the 1st September,
1912, were distributed between the partners. At the date of the dis-
solution of the partnership, on the 31st December, 1916, a new agree-
ment was passed between the appellant and the respondent by which
the former was hired by the latter for the year 1917 at a salary of
$150 a month plus 10 per cent of the “bénéfices realisés” during that
year. The appellant, over two years after the first agreement had
terminated, claimed 10 per cent of the moneys collected by the re-
spondent after the dissolution of the partnership for work done during
its existence.

Held, that, as the meaning of the provisions of the written agreement is

not free from obscurity, the intention of the parties may be ascertained
by taking into consideration the surrounding circumstances and by
examining the conduct of the parties themselves in so far as it throws
light on the interpretation they have placed upon their contractual
rights. The contract so interpreted gives the appellant no claim on
the profits realized after the expiration of the agreement.

APPEAL from the judgment of the Court of King’s Bench,
appeal side, province of Quebee, reversing the judgment of
the Superior Court at Montreal Duclos J., and dismissing
the appellant’s action.

The material facts of the case are fully stated in the

above head-note and in the judgments now reported.

*PrEsENT :—Idington, Duff, Anglin,. Brodeur and Mignault JJ.
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Chs. Laurendeau K.C. and Arthur Brossard K.C. for the

appellant.
Eug. Lafleur K.C. for the respondent.

IpinagroN J.—The respondent had carried on hig business
of a civil engineer, land surveyor and architect for some
years in the town of Maisonneuve. :

The appellant served him as an assistant in 1909, and
up to the formation of the contract presently to be referred
to, getting such compensation from time to tirne as his
services were mutually agreed to be worth.

On the 1st September, 1912, respondent and appellant
and one Héroux entered into a contract by private writing
to carry on the said business under the name of respondent
and, unfortunately, the said writing was so ambiguously
expressed that it has given rise to this action of the appel-
lant, in February, 1919, over two years after the said agree-
ment had terminated as it did, and at the end of 1916 every-
thing seemed to have been settled to the mutual satisfac-
tion of all concerned and the appellant had entered into
and served respondent, under another agreement in
writing, for over a year, without making the claim now set
up. .
The mode of compensation of the appellant and said
Héroux, by said respondent, was expressed in said first
mentioned writing, as follows:—

Les bénéfices réalisés seront partagés & l'expiration de chaque année
dans la proportion suivante: les dits Héroux et Dufort prendront chacun
dix pour cent (10%) de ces bénéfices et le dit Marius Dufresne prendra
14 balance, soit quatre-vingt pour cent (80%).

Chacun des associés prélévera sur les recettes de la société 3 titre de
salaire, pareille et égale somme de cent cinquante piastres ($150) par
mois.

The salaries thus provided for were paid and, at the end
of each year, 1912, 1913, 1914, 1915 and 1916, respectively,
a settlement was made on the basis thus specified, and of
the account book kept by the respondent, or rather a com-
petent person whom he was bound to employ for the pur-
pose of keeping said book.

127

1922

S —*
DurorT
V.
DUFRESNE

Tdington J.



128 SUPREME COURT OF CANADA [1923]

J922, Statements were made out at the end of each of the years

DUFSRT 1912, 1913, 1914, 1915, and 1916, which included all the

Durzzsne  receipts which had come into the hands of respondent for

Idington J. €2ch of said years derived from the earnings of his business,

— not only for each current year but the previous years as
well, and settlements made on that basis.

The appellant pretends herein that, notwithstanding
that mode of dealing and the said express language of the
agreement, he is entitled to an accounting by respondent
for anything earned during said period and to share there-
in.

The learned trial judge acceded to such pretension, but
upon appeal to the Court of King’s Bench that judgment
was reversed. '

If ever there was a case in which the interpretation and
construction of the agreement could and should be helped
by steps leading up to the contract and that done by the
parties concerned therein after the business provided for by
the contract had been entered upon, I think this is one.

We find that those so concerned in this contract began
by a literal adherence to its terms at the end of the year
1912, and that the cash received by respondent during the
entire year of 1912, for work previously done as well as
for the year 1912, was brought into the account and the
percentage allowed and paid appellant and Héroux re-
spectively, as provided by the above quotation from the
agreement, though the time they had worked under same
had only been for four months of the said year.

The Court of King’s Bench was guided largely by this
conduct of the parties as the correct interpretation of their
contract and in doing so was, I think, absolutely right.

Numerous other like features of this case which appear
in the evidence, and especially the yearly settlements in
subsequent years as if final up to the respective times when
made, tend to confirm me in the opinion that the judgment
appealed from is right.

The appellant in argument and in his factum especially
seems to incessantly repeat that as this agreement used the
word “société” therefore all that appears relative to what
the bargain governing this société really was, must be dis-
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carded because usually the terms of sﬁch an agreement in

fact are different and the law relevant \thereto would work

out a different result.

The law does not prohibit parties | from makmg any
agreement they choose, even for a société. And as this
agreement even if taken to be for such a contractual relq—
tion was terminable by either of the three parties thereto
giving three months’ notice, it was the duty of the appel-
lant to have taken, at the end of 1912; the objection he is
now taking, :

Parties can measure the share they are to receive out of
the operations of a partnership by any‘ rule they choose to
lay down and to alter same if they se¢ fit, and their con-
duct is often in any case the evidence of a contract.

The clear intention of the parties so manifested herein
was that all the appellant or Héroux ever were expected to
get out of the business in question Wafs the $150 a month
each, and the percentage of net receipts as settled at the end
of each current year in the manner1 provided for and

adopted.
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In justice to Heroux I may say that vTe are told he makes _

no pretension to the contrary.

Any other claim such as made herem might by virtue
of the mode of reasoning put forward!‘ as well have been
made to a third of the profits beyond that specified and in
the way specified.

The appeal should be dismissed Wlth \costs throughout.

DUFF J.—The agreement of the 1st September 1912, un-
questionably is framed in such a way as to give rise to diffi-
culties of construction. The respondent Marius Dufresne
had been carrying on on his own afccount practice as
engineer, surveyor and architect and the document before
us was brought into existence for the purpose of recording
the arrangement between himself and the appellant Dufort
and another engineer Héroux whom he Was associating with
himself in his practice. The document begins with a
declaration that all parties consent

de nous mettre en société comme ingénieurs GIVI’IS arpenteurs géomatres
et architectes sous la raison sociale de “MARIUS DUFRESNE” avec
bureau & Maisonneuve susdit, aux conditions sulyantes * ¥ %

|
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It is agreed that each shall give his whole time to the

affairs of the “société” that each is to receive a salary of
$150 a month and that at the end of each year “les béné-
fices réalisés” shall be divided, the respondent receiving 80
per cent, and each of the others 10 per cent of such “béné-
fices.” It was stipulated that the partnership should con-
tinue for an indeterminate period with the right of any
one of the partners to retire upon giving three months’
notice and finally it was agreed:
En cas de décés ou d’abandon des affaires par 'un des associés, ses in-
téréts dans la présente ‘société cesseront immédiatement, mais la somme
représentant sa part des bénéfices réalisés jusqu’alors demeurera dans la
société pour lui étre payée seulement & lexpiration de l’année alors
courante.

The furnishings of the office and the professional instru-
ments were to be supplied by the respondent and were to
be his property. On the face of it the instrument appears
to deal only with the cash receipts from the business during
the partnership period. The instrument is silent on the
subject of partnership accounts in respect of work done
during the partnership period, but not collected until the
expiration of it and does not explicitly deal with moneys re-
ceived on account of work done by Dufresne before the date
of the so-called partnership.

I think it may fairly be said that as regards these points
the provisions of the written instrument are not so un-
equivocal as to be entirely free from obscurity.

The rule of interpretation for such a case (in substance
it is the same in the province of Quebec as in France),
seerns to be well settled. Where the language of a private
convention is doubtful or obscure, to quote Hue, Commen-
taire du Code Civil, vol. 7, Art. 175,

le juge doit, avant toutf, rechercher quelle a été la commune intention
des parties pourvu cependant que cette intention paraisse douteuse.
Cette intention peut d’ailleurs &tre recherchée, en dehors de l’acte, dans
d’autres écrits et les circonstances de la cause. Comme aussi 1’éxécution
donnée par les parties & une convention en sera souvent le meilleur in-
terpréte.

The authorities recognize in the most explicit way the

principle adverted to in the concluding words that the con-
duct of the parties in the execution of a contract expressed
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in doubtful language affords a very irﬁportant clue to their
real intention. Thus Demolombe, Code Civil, vol. 25, par.
36:

36. Il faut encore mettre au rang des régles les meilleures d’interpré-
tation, quoique notre code ne la mentionne pas, celle que fournit 'éxécu-
tion qui & été donnée par les parties de la clause de leur convention, dont
le sens est maintenant controversé entre elles.

L’exécution de la clause, c’est I'interprétation vivante et animée.

C’est, en quelque sorte, 'aveu de la partie, et & moins qu’elle ne
prouve que 'exécution, qu'elle y a donnée, a été le résultat d’une erreur,
il est logique et équitable qu’elle ne soit pas, en général, admise & revenir
contre son propre fait:

Talis enim prosumitur preecessisse litulus, qualis apparef wusus et
POSsEssio.

Tels sont les termes, dans lesquels on pourrait, d’aprés Dumoulin,
poser notre régle.

To the same effect is Laurent, vol. 16, no. 504:

504. Toullier remarque, d’aprés Dumoulin, que le moyen le plus sir
de fixer le véritable sens d’une convention est de g'attacher & la possession,
& linterprétation que les parties ont faite elles-mémes de l'acte, par la
manidre dont elles 'ont exéeuté. La jurisprudence a consacré cette
maxime. “Lorsque les actes présentent quelque incertitude, dit la cour
de cassation, l'interpréte le plus sfir en est l’exécution volontaire, formelle
et réitérée que leur ont donnée les parties intéréssées, qui se rendent
ainsi non recevable & méconnaitre ensuite leurs propres faits.” Dans
Yespéce il s'agissait de fixer la contenance d’une forét soumise & des droits
d'usage. Cette contenance, mal précisée dans le titre de concession, se
trouvait déterminée dans les plans et cartes topographiques postérieurs,
dressés en présence des usagers at approuvés par leur exécution volon-
taire et réitérée. La cour de Metz adopta cette délimitation. Pourvoi
en cassation fondé sur le violation du titre constitutif. Le pourvoi fut
rejeté, parce que la cour n’avait fait qu'interpréter le titre par l'exécution
‘que les parties contractantes lui avaient donnée.

The passage in Toullier to which Laurent refers is in vol.
6, no. 320. In 1840, it may be added, la Cour de Cassa-
tion (8., 40. 1. 789) laid it down that
lorsque les actes présentent quelque incertitude Yinterpréte la plus
slir en- est ’exécution volontaire, formelle et réitérée ‘que leur ont donné
les parties intéréssées, qui se rendent ainsi non recevable & méconnaitre
ensuite leurs propres faits.

The passage cited above from Demolombe was quoted
and applied by Mr. Justice Girouard in The City of Quebec
v. The North Shore Railway Co. (1), and this principle was
the basis of a judgment of this court in Cliche v. Roy (2)
where Mr. Justice Girouard, speaking for the court, adopted

(1) [1896] 27 Can. S.C.R. 102, at (2) [1907] 39 Can. S.C.R. 244.

pp. 124 and 125,
535568—4
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the reasons for judgment given by Lacoste C.J. of the Court
of King’s Bench which proceeded upon the ground that

DUFRESNB Jes parties elles-mé&mes ont interpreté I'acte dans ce sens la.

Idington J. T agree with the finding expressed in the considérants of

the Court of King’s Bench in the following words:

Considérant que seuls les deniers percus pendant Vexistence de I'arrange-
ment devaient tomber dans le fonds & partager, et que c’est l'interpréta-
tion que les parties ont elles-mémes donnée & leurs conventions, en par-
ticulier lors du premier partage.

The fair meaning of the document of the 31st December,
1916, is, I think, that under the agreement expressed in
that document the cash receipts from the 31st December,
1916, were to be divided as therein specified. The fact that
the parties entered into this arrangement taken together
with the disposition of the proceeds received during the
partnership term for services rendered and business done
by the respondent before the partnership arrangement was
made sufficiently, I think, support this considérant em-

bodying the unanimous opinion of the Court of King’s
Bench. '

The appeal should be dismissed.

AncLiN J—It may be conceded that the parties to the
agreement of the 1st September, 1912, contemplated a part-
nership of some description. Nevertheless the terms of
that partnership and the rights of the partners to share in
its profits are defined, with more or less exactitude, in their
agreement. The distribution of profits realized—“béné-
fices réalisés,”—which I would translate “net cash re-
ceipts,” is explicitly provided for. The agreement is silent
as to what is to become of the fruits of work done during
the term of the partnership that should remain uncollected
upon its expiry. Taking into consideration, however, as
I think we should, the clause of the contract which deals
with the rights of a retiring partner or the representstives
of a deceased partner and the agreement made between the
parties to this action to take effect from the 31st of Decem-
ber, 1916, the date of the dissolution of the partnership
constituted by the agreement of September, 1912, I find
enough doubt as to the meaning of the parties to the latter
agreement to bring it within the purview of Art. 1013 C.C.
I know of no better means of sclving that doubt than the
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conduct of the parties themselves in so far as it throws
light on the interpretation they have placed upon their
contractual rights. The inclusion in the “bénéfices réali-
sés” distributed amongst the partners between the 1st Sep-
tember, 1912, and the 31st of December, 1916, of all monies
received during that period on account of work done by
Marius Dufresne before the former date makes it reason-
ably clear why no provision was made as to the distribu-
tion of monies due for work done during the term of the
partnership but uncollected when it expired. Such monies
were not meant to form part of the funds to be divided be-
tween the partners, but were to belong to Dufresne, no
doubt to offset the monies earned by him before the part-
nership began but included, by arrangement of the parties
within the “bénéfices réalisés” in which they participated.

Mr. Justice Dorion has expressed views very similar to
" those which I entertain and have endeavoured to state.

The appeal, in my opinion, fails,

Bropeur J.—I1 s’agit dans cette cause d’une convention

que Dufort appelle un acte de société et que Dufresne
* désigne un contrat .de louage de services.

Dufresne exercait seul depuis plusieurs années sa pro-
fession d’ingénieur civil et d’arpenteur, et il avait & son
service le demandeur Dufort et un nommé Héroux qui
étaient aussi tous deux ingénieurs civils. Désireux d’améli-
orer la situation de ses aides et profitant d’une grande pros-
périté dans ses affaires, Dufresne décida de les faire par-
ticiper dans ses bénéfices, et ils firent tous les trois & cette
fin la convention qui nous est soumise et qui est faite sous
seing privé.

133
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Ce contrat, qui est daté du ler septembre 1912, comporte '

que Marius Dufresne, Dufort et Héroux “consentent” 3 se
mettre en société comme ingénieurs “sous la raison sociale
de ‘ Marius Dufresne,’ ” que chagun des associés prélévera
sur les recettes de la société & titre de salaire “$150 par
mois,” que les bénéfices réalisés

seront partagés & l'expiration de chaque année dans la proportion sui-
vante: les dits Héroux et Dufort prendront chacun 10% et Dufresne pren-
dra la balance 80%; (que) la société. est contractée pour un temps in-

déterminé, chacun des associés ayant le droit de se retirer
53558—4}
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en donnant trois mois d’avis, que le mobilier du bureau et
les instruments d’arpentage seront fournis par Dufresne et.
seront sa propriété, que ce dernier verra seul aux finances
et signera les chéques; et le contrat se termine par la clause
suivante, qui est la plus importante pour la décision du
litige et qui se Iit comme suit:

En cas de décés ou d’abandon des affaires par I'un des associés, ses
intéréts dans la présente société cesseront immédiatement, mais la somme
représentant sa part des bénéfices réalisés jusqu’alors demeurers dans la
société pour lui 8tre payée seulement qu’y l'expiration de l'année alors
courante. ‘

A la fin de la premiére année, les parties ont réglé les
bénéfices réalisés et on a fait entrer dans les recettes non
seulement ’argent pergu pour la valeur des travaux exécutés
depuis le ler septembre 1912, date de la convention, mais
aussi les deniers percus pour les travaux exécutés avant le
ler septembre 1912. En d’autres termes, on a fait entrer en-
ligne de compte des travaux dont Dufresne, sans la con-
vention, était incontestablement le seul et unique béné-
ficiaire. Dufort et Héroux se sont trouvés par ces régle-
ments de fin d’année & profiter non-seulement des travaux
qui avaient été faits depuis leur convention, mais aussi de
ceux faits antérieurement. Les opérations financiéres de
Pannée ont done été acceptées par les part1es pour déter-
miner les bénéfices réalisés par la “société.”

La convention a pris fin en décembre 1916, sur notifica-
tion de Dufresne. Ce dernier a voulu déterminer les “béné-
fices réalisés” suivant les recettes et les dépenses de 'année.
Mais Dufort demande par sa présente action de faire entrer
dans ces bénéfices la valeur des travaux qui ont été exécutés
depuis la convention de 1912 et pour lesquels aucun argent
n’a encore été versé dans la caisse.

Afin de décider ce litige, il s’agit d’abord de savoir si la
convention doit étre considérée comme un acte de société.

Il me semble que les parties ont bien voulu considérer
leurs conventions comme constituant un acte de société.

Ils ont formé une raison sociale et ils ont & diverses re-
prises au cours de Pacte parlé de relations qu’ils ont quali-
fiées de relations sociales. Le contrat réunit les éléments
essentiels de la société, c’est-a-dire qu’il est pour le béné-
fice common des associés et que chacun d’eux y apporte son
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habileté et son industrie et qu’il y a participation dans les
profits (Arts. 1830-1831 C.C.)

Je sais que la nature d’un contrat ne doit pas étre déter-
minée par la qualification que les parties ont donnée a un
acte quand il est certain que cette qualification est con-
traire au véritable caractére de la convention; mais nous ne
devons nous écarter du sens littéral des mots que lorsqu’il
est certain que les parties les ont pris dans une acception
impropre. (Baudry-Lacantinerie, 2éme édition, nos. 556-
557).

Dans le cas actuel, les parties, ce me semble, ont bien
entendu exprimer leur volonté de former une société; et,
en réalité, le litige ne porte que sur Vactif qui doit y entrer
ou en étre exclu.

Cela nous raméne alors & examiner la question qui est
de savoir si la valeur des travaux faits avant la formation
de la société mais payés durant son existence fait partie de la
société: et si, par contre, les travaux faits pendant la société,

- mais non payés & sa dissolution, doivent étre pris en con-
sidération pour déterminer les “bénéfices réalisés” dont
parle le contrat.

S’il y a doute & ce sujet, nous trouvons dans la conduite
des parties contractantes la véritable intention qu’elles
avaient. Ainsi dans le premier réglement qui s’est fait en
1912 et dans les années subséquentes, on a ecalculdé les
“bénéfices réalisés” sur les recettes et les dépenses de chaque
année sans rechercher si ces recettes et ces dépenses cou-
vraient la valeur des travaux exécutés avant Pexistence de
la société ou non. Si Dufresne a perdu le bénéfice des
travaux qu’il avait exécutés lui-méme, il me semble juste et
équitable qu'’il ait également & la dissolution, le bénéfice des
travaux qui ont été exécutés pendant la société mais dont
cette derniére n’avait pas percu la valeur.

D’ailleurs l'intérét du demandeur serait bien minime, car
un contrat de louage de services fait entre Dufort et Du-
fresne en 1917 donne & Dufort de nouveau 10 pour cent sur

les honoraires pergus durant année par Dufresne, déduc-
tion faite des dépenses et salaires payés. Si plusieurs
comptes sont restés impayés pendant I'année 1916, il est
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a présumer qu’ils ont dii étre pergus en 1917 en grande
partie et que Dufort aura alors sa part dans ces comptes.

Pour ces raisons 1’appel doit étre renvoyé avec dépens.

MieNavnr J—Les parties sont des ingénieurs civils et
arpenteurs-géomeétres et elles ont pris cette qualité dans le
contrat du ler septembre, 1912, invoqué par chacune
d’elles. Elles paraissent aussi avoir agi comme architectes,
avec ou non le droit de le faire, peu importe. Le ler sep-
tembre, 1912, Pappelant et l'intimé ont signé, avee M.
Joseph P. Héroux, un contrat préparé par eux.

Une des questions soulevées est de savoir si ce contrat
constitue un contrat de société; lappelant le soutient,
Pintimé, au contraire, dit ‘que c’est un contrat de louage
d’ouvrage. L’appelant avait été & l’emploi de 1l'intimé
avant le ler septembre 1912. L’arrangement de cette
date a duré entre les trois parties jusqu'au 31 décembre
1916. Aprés cette date il y a eu un contrat de louage
d’ouvrage pour une année entre 'appelant et Pintimé, le
premier louant ses services au second. )

Aprés avoir examiné le contrat du ler septembre 1912,
je suis d’avis que c’est un contrat de société. Les parties
déclarent expressément qu’elles consentent & se mettre en
société, et les mots “société” ou “associés” sont répétés
presque & chaque clause. Sans doute les termes dont les
parties se servent pour désigner le genre de contrat fait par
elles ne constituent pas toujours un indice infaillible de Ia
nature juridique de ce contrat, mais cela aide beaucoup &
découvrir quelle a réellement été leur intention, et si les
conventions peuvent se concilier avee la de§cription que les
parties en ont faite, cet indice peut &tre accepté comme
décisif par les tribunaux. Le contrat en question renferme
tous les éléments du contrat de société, car la convention
de partager dans les pertes, qui manque ici, découle de la
stipulation de partage dans les bénéfices, et la loi la sous-
entend (Art. 1831 C.C.). Il y a done eu société.

La solution de cette premiére question en faveur de
Pappelant n’entraine pas nécessairement la conséquence
que son action était bien fondée. Il reste 3 déterminer
quelle part Pappelant devait retirer dans cette société. i
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cette part, outre le salaire qui a été payé, est seulement dix 1922
pour cent des bénéfices réalisés pendant la société, 'appe- DUFOBT
lant a recu tout ce qui lui revient et I'action en reddition DUFRESNE
de compte qu’il intente & V'intimé se trouve sans objet.  wignault J.
Une difficulté m’a d’abord frappé. Dans la clause ou il ~ —
est question du partage des bénéfices, les trois associés sont
placés sur le méme pied, sauf que I'intimé recoit quatre-
vingt pour cent de ces bénéfices et Vappelant et Héroux
dix pour cent chacun, les sommes & étre retirées par les
trois associés pour leur salaire étant égales. On n’a pas
pourvu au partage de ce qui pourrait étre payé aprés la fin
d’une année pour I'ouvrage fait pendant cette année. Tant
que la société a duré il ne pouvait y avoir de difficulté, car
les sommes ainsi payées pour services antérieurs comptaient
parmi les bénéfices réalisées pendant l'année ol elles
avaient été percues et la clause de partage s’y appliquait.
Mais la prétention que souléve Pappelant est de partager
dans les sommes recues par l'intimé depuis 1a dissolution
de la société pour des ouvrages faits pendant son existence.
11 dit que chaque fois que la société faisait un ouvrage pour
le compte d’un de ses clients, elle acquérait un droit de
créance contre ce client et chaque associé avait le droit de
partager dans cette créance quand elle était payée, que ce
fit pendant la société ou apreés sa dissolution.
On répond que par les partages annuels que les parties
ont faits, elles ont autrement interprété leur contrat; que
dans les quatre derniers mois de 1912, la société ayant com-
mencé le ler septembre de cette année, on a divisé parmi
les associés tous les bénéfices regus sans égard au temps ol
Pouvrage avait été fait, donnant ainsi 3 'appelant dix pour
cent pour des travaux exécutés par I'intimé avant le com-
mencement de la société; et que cette méthode a été suivie
durant toute l'existence de la société, les associés n’ayant
partagé que les sommes actuellement regues pendant
Pannée. Et on dit que les parties ont ainsi démontré que
dans leur intention rien que les bénéfices actuellement recus
ou réalisés durant 'existence de la société ne pouvait entrer
dans la masse & partager entrer entre les associés.
Ce raisonnement qui a prévalu devant la cour d’appel ne
me satisfait pas. Il est probable que 'intimé a laissé entrer
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dans la somme partagée en décembre 1912 quelque chose
qui n’aurait pas dii y figurer, mais il n’en résulte pas, & mon

" Domssn avis, que les parties aient eu l'intention d’interpréter leur
Mignault J. acte de société. Les autres partages annuels ne fournissent

aucun argument & l'intimé, car on n’a partagé que ce qui
seul pouvait étre divisé, c’est-a-dire le surplus des recettes
apreés le paiement des dépenses.

Mais un argument bien plus formidable résulte du con-
trat que P'appelant a fait avec I'intimé aprés la dissolution
de la société. Ce contrat, qui devait durer une année &
compter du 31 déecembre 1916, n’est pas daté, mais I'intimé
dit qu’il a été fait & la fin de janvier ou au commencement
de février 1917; il y est déclaré que
Mr. Leroux Dufort recevra & la fin de l'année dix pour cent des
bénéfices réalisés durant I’année; les bénéfices seront établis de la maniére-
suivante, le surplus des honoraires pergus durant I'année déduction faite
des dépenses et salaires payés durant ’année.

L’appelant, en vertu de ce contrat qui est un louage de
services, devait recevoir de 'intimé, outre son salaire, dix
pour cent des bénéfices réalisés durant I'année, c’est-a-dire
dix pour ecent du surplus, déduction faite des dépenses, des
honoraires percus durant 'année. Il devait &tre évident,
quand ce contrat a été fait, que ce surplus d’honoraires
comprendrait des honoraires payés, durant I'année 1917,
pour des travaux exécutés auparavant, c’est-a-dire pendant
Pexistence de la société. La stipulation par lappelant,
comme employé de l'intimé, d’un pourcentage sur les re-
cettes de 1917 sans distinguer les honoraires pour travaux
anciens de ceux pour travaux nouveaux, indique & mon
avis qu’il reconnaissait qu’il n’avait plus rien & réclamer,
comme associé, sur des honoraires qui seraient payés aprés
la dissolution de la société pour des travaux antérieurs. Et
un tel contrat fait immédiatement aprés la dissolution de
1a société est & mon avis une interprétation des econventions
sociales qui lie 'appelant, et un abandon par lui de toute
prétention & autre chose que les bénéfices réalisés pendant
existence de la société. _

Il ne faut pas oublier non plus que c¢’était toujours le
bureau de l'intimé qui continuait avant, pendant et aprés
la société. En d’autres termes, I'intimé, qui avait établi un
bureau pour U'exercice de sa profession, s’est associé I'appe-
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lant et Héroux pendant un certain temps, mais ¢’était tou-

jours le bureau “Marius Dufresne” qui subsistait. Cela

répond & I'objection de 'appelant que ¢’il n’a pas droit aux
sommes pergues apres la dissolution de la société pour des
travaux antérieurs, 'intimé lui-méme n’y a pas droit, car
la clause de partage s’applique aux trois associés et ne leur
donne le droit qu’aux bénéfices réalisés durant I’année.
D’ailleurs, si 'intimé a payé & I'appelant tout ce qui revient
a ce dernier comme associé, peu importe ce qu’il fait du
résidu, car ce résidu n’appartient certainement pas &
Pappelant. Ce serait quelque chose qui n’aurait pas été
mis dans la société.

Je crois que l'appel doit:étre renvoyé.
Appeal dismissed with costs.
Solicitor for the appellant: Arthur Brossard.

Solicitor for the respondent: J. A. Bonin.

139

1922
[

DurorT
V.

DuUrrESNE

Mignault J



140

1922

——
*Qct, 17
*Deec. 19.

SUPREME COURT OF CANADA [1923]

JOSEPH P. MORIN (PLAINTIFF)........ APPELLANT;
AND

THE HAMMOND LUMBER COM-

PANY (DEFENDANT) .............. }RESPONDENT-

ON APPEAL FROM THE APPEAL DIVISION OF THE SUPREME
" COURT OF NEW BRUNSWICK

Contract—Sub-contract—Default of contractor—Recission—Arrangement
with sub-contractor—New contract or guarantee—Statute of frauds.

A lumber company gave G. a contract to eut and drive logs and a sub-con-
tract for part of the work was given to M. Before his contract was
completed G. absconded and the company treated his contract as
abandoned and took possession of the logs ecut. M., to whom nothing
was due by G. at that time, had an interview with the president of
the company, who said to him: “You will keep on with the work
exactly as you were to do with G.; you will finish your contract.
Put your wood where you expected to put it with G, I will pay
you. You are not dealing with G. any more, you are dealing with
us. Make your drive and I will pay you. I will pay you your con-
tract as G. was supposed to pay you.” M. completed his contract but
payment was refused.

Held, that the undertaking by the company to pay M. was not a con-
tract to answer for a debt of G. which the Statute of Frauds required
to be in writing but was a new and independent contract entailing
liability on the company when performed.

APPEAL from a decision of the Appeal Division of the
Supreme Court of New Brunswick affirming the judgment
at the trial in favour of the defendant company.

The facts are sufficiently stated in the above head-note

P. J. Hughes for the appellant. The company made a
new contract with appellant and not one to answer for a
debt of another. See Guild v. Conrad (1), Conrad v. Kap-
lan (2), Leake on Contracts (7 ed.) 165.

Stevens K.C. for the respondent referred to Fitzgerald v.
Dressler (3), Williams v. Leper (4).

*PreESENT :—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.

(1) 63 LJ.QB. 721. (38) 7 CB.N.S. 374.

(2) 18 D.L.R. 37. (4) 3 Burr. 1886.
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Tars Cmier JusticE.—For the reasons stated by my 1922
brother Duff, in which I fully concur, I would allow this MOSIN

appeal with costs. Hammonp
Luwnmser Co.

Inineron J—The respondent, having a right to cut tim- Idina;l I
ber on a basis of paying therefor according to terms set
forth in the agreement giving such right, entered into a
written contract with one. Grandmaison to cut about five
million feet thereof; haul the logs so cut to a point or
points on certain rivers, and then to drive such logs as were
floating on the said respective streams to certain other
points. Said Grandmaison sub-let the work to the extent
of about a million feet to the appellant by another writ-
ten contract embodying all the terms of the first, so far as
fitting such a sub-contract, but on such terms as apparently
to produce a profit to Grandmaison.

In the contract between him and respondent there was
nothing binding the latter to make advances to aid the
contractor, though evidently such was contemplated as
likely to become necessary, and advances were made from
time to time. '

The last of said advances was $12,000 with which Grand-
maison absconded.

The respondent then availed itself of the power given it
in the contract to stop operations thereunder, and to take
possession of the logs cut and all the equipment used up
to that time in the execution of the contract by Grand-
maison.

This unexpected condition of things led appellant, ac-
companied by three of the assistants he had helping him to
carry out his sub-contract, to go to Van Buren where re-
spondent’s headquarters were, to find out what was to be
done by each of the parties hereto under the circumstances.

The president of respondent, on its behalf, and appellant
verbally agreed that appellant should go on and complete
the work he had agreed with Grandmaison to do. It is
upon that verbal agreement that this action is brought.
The said parties differed very widely in the terms thereof.

The appellant’s story practically amounted to a substitu-
tion of respondent for Grandmaison, as appellant’s pay-
master, under the sub-contract, including both what had
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been done and that already named but not done, for.that
which yet remained to be done.

The respondent contended that it incurred no such
Liability but only to pay for cost of work to be done and
a per diem wage to the appellant.

The jury was asked to find which story was true and
adopted the appellant’s version, the result of which was
a verdict for plaintiff, now appellant, of $10,000.

The objection was taken throughout, in pleadings and
at the trial, that this agreement so far as relative to the
work done up to the making thereof, was void under the
Statute of Frauds because it was not reduced to writing.

That view” was upheld by the learned trial judge who
dismissed the action on that ground. And on appeal there-
from to the Appeal Division of the Supreme Court of New
Brunswick, the majority of that court, consisting of the
Chief Justice thereof and Mr. Justice Grimmer, dismissed
the appeal.

Mr. Justice Crocket, dissenting therefrom, held that the
appeal should be allowed. '

The learned trial judge, and Chief Justice Hazen who
wrote the opinion which prevailed in appeal, seem, I most
respectfully submit, to attach too much importance to the
persistent contention of counsel for appellant that, short
of an actual novation of contract, whereby the original

> debtor would be absolutely discharged, no contract in-

volving an obligation for the payment of the debt of an-
other could be maintained unless reduced to writing.

I cannot assent to such a proposition. There are
numerous cases—indeed too numerous to mention—con-
flicting entirely therewith.

If there-happens to be an actual novation of contract of

.course that ends all doubt or difficulty. But by no means

do the cases resting thereon decide that there must be nova-
tion of contract before liability can arise on a verbal con-
tract which involves the obligation of payment of another’s
debt.

The question raised herein I submit is whether or not

 this case falls within the true meaning of the decision in
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the case of Sutton v. Gray (1), where Lord Esher expresses 1922
himself, on page 288, as follows: M°1‘)‘m

Hammonp
If he is totally unconnected with it except by reason of his promise I,yymrr Co.

to pay the loss, the contract is guarantee; if he is not totally unconnected
with the transaction, but is to derive some benefit from it, the contract Idmgton J.
is one of indemity, not of guarantee, and section 4 does not appl’y.

Even this, from so careful an authority in the use of
language, may be interpreted too widely.

The case of Davys v. Buswell (2), illustrates how far it
was attempted to be strained. :

In these cases, as authorities on which they respectively
rest or were sought to be rested, there are cited the leading
" cases which turned on the distinction between the words
of the statute being a special promise to answer for the
“debt, default or miscarriage of another” and the manifold -
ways in or by which a contract of indemnity may be called
into existence, and yet not be that kind of special promise,
within the Statute of Frauds.

In this case now in hand we will be, I submit, if we allow
this appeal, far within the line drawn in Couturier v.
Hastie (3), or Sutton v. Gray (1), just cited, and not in-
vading the law as laid down since.

I therefore think this question, upon the Statute of
Frauds as defence, should be decided accordingly.

There are other features of the case, such as the liens
against the logs in question, that might, I suspect, have
been made more effective in answering the objections rest-
ing upon said Statute of Frauds than was done at the trial.

The Woodman’s Lien Act was cited to us on the argu-
merit and there were men engaged in the appellant’s part
of the work who were entitled under said Act to have made,
at the time the agreement in question was entered into,
good their claim under said Act. And I find three of these
men were those who accompanied appellant to Van Buren
on- the occasion when the agreement in question was
entered into, and returned satisfied with the assurance

given appellant by respondent’s president to help complete
the work appellant had undertaken.

(1) [1894] I Q.B. 285. (2) 11913] 2 KB. 47.
(3) 8 Ex. 40.
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One of these at the trial swore that $850 was still due
him for such services.

Another giving evidence put his claim yet due for similar
services at $1,783. ’

Such possibilities, including that of appellant’s own claim
(for subsection 2 of section 2 of the Act seems wide enough
to support a fairly arguable claim on his behalf in that re-
gard) may have been discarded for good reasons arising
out of the local jurisprudence in applying the Act.

But whether such claims are absolutely well founded in
law or not, they, or the possibilities thereunder, were likely
to have presented to a business man’s mind the actual
situation in such a way as to render the assumption of
Grandmaison’s indebtedness not such an improbable thing
as the learned trial judge and the learned Chief Justice in
appeal seem to have thought.

And if the claims against appellant by his men were such
as could have been registered under the said Act at the time
this agreement was entered into, then there existed another
possible feature of this case bringing it absolutely within
the decision in the case of Fitzgerald v. Dressler (1).

Perhaps it is in principle within the ruling in that case.
I need not, for obvious reasons, already stated, follow that
line of thought.

I cannot find the answers of the jury so inconsistent and
conflicting as is urged upon us as to render the verdict
worthless. Indeed the outstanding features of the case,
that the contract of respondent with Grandmaison was for
a higher figure than the basis of appellant’s with him, and
the profit implied therein stood against' any probable loss
in the assumption thereof instead of the original liability
to Grandmaison under his contract especially in light of
the one-sided kind of contract that was giving respondent
every possible means of protecting itself, guided by an ex-
perience of forty years as its president claimed to have had.

Once the $12,000 was got back from Grandmaison, and
that no doubt counted on, respondent does not seem to
have made any such improbable sub-contract with appel- -

(1) 7 CB.N.S. 374.
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lant as the learned trial judge and the majority in the court 1922

below seemed to hold the jury had found. MOf,IN

It is only as to the probabilities, or improbabilities if you L%;}:g;‘;fgg.

please, that any of these features are worthy of considera- i
" tion and that only before the jury. gron

There is no plea of fraud presented. And the alleged
want of consideration presented as an argument here and
below, has nothing to rest upon as a matter of law if the
story found true by the jury is correct, or the finding of the
jury. Elementary English law does not, unless in case of
fraud, require or enable the courts to pass upon the
measure of consideration if there is in truth a consideration
as herein is presented.

In deference to the argument presented I have made
many of the foregoing suggestions. I feel myself, however,
so much in accord with the reasoning in Mr. Justice
Crocket’s judgment that I adopt same and need not pro-
ceed further than to say I would allow the appeal with
costs throughout.

Durr J—Grandmaison had a contract to cut and drive
the respondent company’s logs and the appellant had a sub-
contract with Grandmaison for the execution of part of this
work. Grandmaison, on becoming insolvent, absconded,
while the appellant’s sub-contract remained unexecuted in
part. . Under some arrangement with the respondent the
appellant finished driving the logs he had cut under his sub-
contract. The jury found that the appellant’s account of
this arrangement was the true one; but the Appeal Divis-
ion have held that accepting that account, the arrange-
ment amounted to a guaranty of the obligations under-
taken by Grandmaison under the sub-contract with the

"appellant and that the arrangement, not being evidenced
in compliance with the 4th section of the Statute of Frauds,
was unenforceable. The evidence of the appellant accepted
by the jury was to this effect:—

Grandmaison has gone away; you will keep on with the work exactly
the same as you were to do with Grandmaison; you will finish your con-
tract. Put your wood where you expected to put it with Grandmaison
at the mouth of Little Forks. I will pay you. You are not dealing with
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Grandmaison any more, you are dealing with us. Make your drive and
I will pay you. I will pay you your contract as Grandmaison was sup-
posed to pay you at the mouth of the brook.

I concur with the conclusion of Crocket J. that the
evidence interpreted in light of the situation establishes the
existence of a new and substantive undertaking by the re-
spondents and not a contract of suretyship.

Grandmaison by the terms of his contract agreed to com-
plete the work in the spring of 1921, and payment for it
was due on the 1st April, 1921, but the contract expressly
declared that cash or supplies and equipment to the estim-
ated value of the work done might be advanced as the
operation progressed and that such advances should be
used only for the purposes of earrying out the contract, and
that any diversion of them should be deemed an act to de-
fraud the company. It was further provided that the com-
pany might “stop operations” at any time should the con-
tractor be indebted to it in excess of the value of the work
done or if the contractor should fail to fulfil any of the
conditions of the contraect. Up to the 1st of April the re-
spondent had advanced $81,000 to Grandmaison, including
the sum of $12,000 advanced on the 31st March with which
Grandmaison absconded leaving New Brunswick and going
to. Quebec where he deposited part of the money in his
son’s name in a bank. This the respondents treated as a
breach of the contract and they accordingly took possession
of the logs cut by Grandmaison himself as well as by his
sub-contractors, including the appellant.

Obviously in these circumstances it became impossible
for the appellant to carry out his sub-contract with Grand-
maison without the consent at least of the respondents.
The terms of the appellant’s sub-contract were virtually
the same, mutatis mutandis, as those of Grandmaison’s
contract with the respondent. The contract price was pay-
able by Grandmaison on the 1st June, 1921, as an entirety
although the contract contemplated advances in cash and
supplies if necessary during the course of its execution.
These, however, Grandmaison was under no legal obliga-
tion to make. The appellant no doubt immediately, as a
result of the respondent’s act in taking possession of the
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logs, acquired a right of action against Grandmaison on
the principle of Inchbald v. Neilgherry Coffee Co. (1);
that is to say, he became entitled to treat the contract as
at an end and sue for work and labour done instead of
suing for damages for breach of contract. Lodder v. Slowey
(2). ,

He also became entitled to sue for damages for breach
of Grandmaison’s implied undertaking not to prevent or
hinder the performance of the work he had centracted to
do. United States v. Peck (3); Mackay v. Dick (4).

In these circumstances it is quite clear of course that the
appellant and the respondents might have arranged that
the appellant should proceed with the execution of his sub-
contract with Grandmaison, and that, treating that con-
tract as still on foot, the respondent should become respon-
gible to the appellant for the performance of Grandmaison’s
obligations under it. But on the other hand the respond-
ents were entitled to stipulate that the appellant in driving
their logs should do so only under the arrangement with
them, and not as a sub-contractor with Grandmaison, and
indeed they might very well consider it in the circum-

“stances important that they should not in any way recog-
nize any of Grandmaison’s sub-contracts. It is agreed on
both sides, notwithstanding differences in other vital mat-
ters, that the appellant was to “have nothing more to do
with Grandmaison,” that he was to deal exclusively with
the respondents; in other words, it was the basis of the
arrangement between the appellant and the respondents
that Grandmaison’s contract was to be treated as re-
scinded.

Such being the facts, it seems clear that the undertaking
by the respondent to pay was an independent undertaking
and not a contract of suretyship. A contract of guaranty
necessarily presupposes the existence of a principal obliga-
tion. As the sub-contract with Grandmaison was treated
as rescinded, there remained in the contemplation of the
parties no obligation under that contract to pay the con-
tract price in whole or in part, in other words, no prineipal
obligation to which a contract of guaranty could attach.

© (1) 17 CB.NS. 733. (3) 102 USR. 64.
(2) [1904] A.C. 442 at p. 452. (4) 6 App. Cas. 251.
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1922 The appeal should, for these reasons, be allowed and
Moriv— iudgments given with costs in all courts for the amount of

Hammono the verdiet.
Luwmser Co.

ADEI_IEJ; AxgrLiN J.—The jury was quite within its right in
accepting the plaintiff’s version of his arrangement with
the defendant company rather than that of its president.
Nor do I find any such inconsistency in the answers of the
jury as would justify setting them aside. Mr. Justice
Crocket has, in my opinion, satisfactorily dealt with these
aspects of the case. '

While I am also prepared to accept the conclusion of
that learned judge that the Statute of Frauds is inapplic-
able, I am not satisfied with the soundness of the view, on
which I understand him to base that conclusion, that the
defendant’s ownership of the logs and its interest in the
Grandmaison contraet for taking them out suffice to ex-
clude the application of the statute under the test
stated in the note (I) to Forth v. Stanton (1). The
evidence discloses no liability on the part either of the
defendant or of his property for any sum due by Grand-
maison to the plaintiff except such as arises from the ex-
press promise sued upon. Davys v. Buswell (2). If the
plaintiff had a lien on the defendant’s logs which he had
taken out for Grandmaison the case would fall within the
test under consideration and the statute would not apply.
But a case of lien was neither presented nor established.

Assuming that the contractual liability of Grandmaison
to the plaintiff continued and that it was that liability that
the defendant undertook to meet in consideration of the
plaintiff completing his contract, I would feel obliged to
hold the statute applicable notwithstanding the absolute
and unconditional promise to pay made by the defendant.
Beattie v. Dinnick (3). On such an assumption I think
the plaintiff’s case could be put more strongly on the
ground that the immediate and main object of the agree-
ment between Morin and the defendant company was to
have the logs, cut by the former and of which the latter

(1) 118711 1 Wm. Saun. 233. (2) [19131 2 KB. 47.
(3) 27 0. R. 28
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had taken possession, driven to the mouth of the river and
thus made available for its purposes, and that payment of
any debt of Grandmaison to Morin was a mere incident or
ulterior consequence of the arrangement. Harburg India
Rubber Co. v. Martin (1); Sutton v. Grey (2); Emerson
v. Slater (3).

But, as is pointed out by my brother Duff, the effect of
the jury’s finding accepting the plaintiff’s version of his
agreement with the president of the defendant company
is that the contract of the latter with Grandmaison and
that of Grandmaison with the plaintiff were treated as
having been abandoned. Grandmaison had absconded;
the defendant company had taken possession of the logs;
the plaintiff had no money to complete his drive, even if
the defendant would have allowed him to do so under his
contract with Grandmaison; without its consent he could
do nothing further. On the other hand, no debt was due
to Morin by Grandmaison; under the terms of the con-
tract between them none could be due for several months
after the completion of the drive. I agree with my learned
brother that the defendant company did not undertake to
become responsible to Morin for the fulfilment of Grand-
maison’s obligation under his contraet, but, on the con-
trary, they insisted on Grandmaison’s contract and sub-
contract being entirely superseded and entered into an
original and independent undertaking to pay the defend-
ant certain moneys, regardless of any liability of Grand-
maison, in consideration of the plaintiff undertaking to
drive the logs cut by him to the mouth of the river. I
agree with Crocket J. that this formed an independent con-
sideration sufficient to support the defendant’s promise to
pay Morin,

I also incline to agree with my brother Duff that there
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Anglin J.

was no principal obligation of Grandmaison in the nature

of a debt within the fourth section of the Statute of Frauds
which the parties contemplated should be guaranteed by

the defendant. Both contracts with Grandmaison were.

(1) 119021 1 K.B., 778, 786. (2) 60 L.T., 354, 855; [1894] 1
K.B. 285, 288.
(3) 22 How. (US.) 28, 43.

53558—53%



150 SUPREME COURT OF CANADA [1923]

1922 treated as having been abrogated and the basis of the new
M°;“N arrangement was that Morin should have nothing more to

Hammoxe do with him.
Lumeer Co. ™ k

Brodeur J. - : 3 ni
rofewr Broprur J.—I entirely concur with the opinion expressed

by Mr. Justice Crocket in his dissenting judgment in the

court below, and it would be useless for me to add any-

thing to what he has so ably said on the question of law as

well as on the interpretation of the findings of the jury.
As it is said in Halsbury, vol. 15, p. 462,

the true test whether the Statute of Frauds applies is to see whether the
person who makes the promise is, but for the liability that attachesto him
by reason of the promise, totally unconnected with the transaction, or
whether he has an interest in it independently of the promise.

If the promise is made by a person connected with the
business, then the Statute of Frauds does not apply. This
principle has been enunciated in several decisions.
Couturier v. Hastie (1); Sution v. Gray (2).

In the present case, I am not surprised as to the defend-
ant company making the agreement alleged by the plain-
tiff and undertaking that the latter should complete his
contract and that he would be fully paid for all the work
which he had done; otherwise the defendant might be
exposed to very serious damages. It must have made
some sales of the lumber which was being cut during the
winter on its timber limits. There were some liens on this
timber. It could not take possession of the logs without
discharging these liens. Law suits could have been brought -
by different persons and could have stopped the driving
of the logs during the short time which is available for
that purpose. It could experience a great deal of trouble
in finding the large number of men necessary to complete
delivery of the logs, since all this organization had been
made through its principal contractor who had absconded.
Then instead of acting as a madman, as it has been sug-
gested, I find that it has acted very wisely in simply con-
tinuing the sub-contracts which had been made by Grand-
maison.

(1) 8 Ex. 40. (2) 118941 1 Q.B. 28s.
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For these reasons, I am of opinion that the verdict of the
jury in favour of the appellant should stand and that the
judgment of the court below should be reversed with costs
throughout and that the plaintiff’s action should be main-

tained.

MigxavrT J—I have no difficulty in reconciling the
answers made by the jury to the questions put to them,
and may simply refer to the judgment of Mr. Justice
Crocket on this point.

In my view, following the breach by Grandmaison of
the contract between him and the respondent and of the
sub-contract between him and the appellant, both these
.contracts were treated by the appellant and the respondent
as being at an end. The arrangement made by them,
whether the plaintiff’s or the respondent’s evidence be
dccepted, was an entirely independent contract, and in no
way a promise to answer for Grandmaison’s debt. The jury
believed the appellant’s testimony as to this arrangement,
and I agree with the reasons of my brothers Duff and
Anglin for considering it entirely outside the Statute of
Frauds. '

I would allow the appeal with costs throughout and give
judgment to the appellant for the amount of the jury’s

verdict.
Appeal allowed with costs.

Solicitor for the appellant: J. E. Michaud.

Solicitors for the respondent: Stevens & Lawson.
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IN RE J. H. ROBERTS.

Jurisdiction—Habeas corpus—Applicant in custody under provincial Act
“BN.A. Act)” [1867] s. 92 (14), s. 101—"Bupreme Court Act” (D)
38 V,c 11; R.8.C. 1908, c. 139, ss. 8, 35, 62—(Q) 13 Geo. V., c. 18.

The appellant in custody in the city of Quebec under the authority of a
special Act of the legislature for an alleged offence against the privi-
leges, honour and dignity of the provincial legislature of Quebec asked,
pursuant to section 62 of the “Supreme Court Act,” for the issue of
a writ of habeas corpus. '

Held that, owing to the absolute limitation imposed by the concluding
words of section 62 “under any Act of the Parliament of Canada,”
the judge of the Supreme Court of Canada is without jurisdiction to
grant the application.

MOTION by the applicant for the issue of a writ of habeas
corpus.

The facts are fully stated in the judgment of Mr. Justice
Anglin, ,

Armand Lavergne K.C. and Lucien Gendron (Antoine
Rivard with them) for the applicant.

Chas. Lanctot K.C. and Aimé Geoffrion K.C. for the
Attorney-General for Quebec.

AxcLIN J—By s. 92 of the “B.N.A. Act” exclusive legis-
letive jurisdiction is conferred upon the legislature of each
province in relation to
(14) the administration of justice in the province, including the con-

stitution, maintenance and organization of provincial courts both of
civil and of eriminal jurisdiction.

By s. 101 of the same Act it is enacted that

the Parliament of Canada may, notwithstanding anything in this
Act, from time to time provide for the constitution, maintenance and
organization of a general Court of Appeal for Canada and for the estab-
lishment of any additional courts for the better administration of the
laws of Canada.

In 1875, under the power thus conferred upon it, the
Dominion Parliament established the Supreme Court of
Canada as a Court of Common Law and Equity and a court

*PrEseNT :—Mr. Justice Anglin in Chambers.
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of record, (38 V. e. 11). The Supreme Court continues to
exist to-day as

a general court of appeal for Canadsa snd as an additional Court for the
better administration of the laws of Canada

(“Supreme Court Aect,” R.S.C. [1906] c. 139, s. 3). Both
in its constitution and in its jurisdiction, the Supreme
Court is a purely statutory court. It

has, holds and exercises an aippella,te, civil and ecriminal jurisdietion
throughout Canada

(s. 35), subject to certain qualifications and restrictions
specified in other sections of the “Supreme Court Act.”
Notwithstanding the comma after the word “appellate”

8. 35 (not found in the original s. 15 of the statute of 1875,
c. 11), that section relates only to the appellate jurisdic-

tion of the court. An attempt to confer on it general,.

original, civil and criminal jurisdiction would hopelessly
transcend the power given by s. 101 of the “B.N.A. Act,”
and would seriously impinge upon provincial legislative
jurisdiction under s. 92 (14) of the “B.N.A. Act.” From
the. appellate jurisdiction are specially excluded, inter-alia.
proceedings for or upon a writ of habeas corpus * * * arising out of
a criminal charge.
As to the purview of the term “criminal charge,” vide Mit-
chell v. Tracey (1); Nat Bell Liquors v. The King (2).
The original jurisdiction of the court, in order to keep
within the limits prescribed by s. 101 of the “B.N.A. Act,”
is confined to “the. better administration of the laws of
Canada.” Hence the restriction imposed by s. 62 of the
“Supreme Court Act” which confers on

every judge of the court, except in matters arising out of any cla.lm for
extradition under any treaty, concurrent jurisdiction with the courts or
judges of the several provinces to issue the writ of habeas corpus ad sub-
jiciendum for the purpose of an inquiry into the cause of commitment
in a criminal case under any Act of the Parliament of Canada.

The limitation imposed by the concluding words of this
section is absolute. Re Sproule (8); Ex parte MacDonald
(4); Re Potvin’ (5), and Re Dean (6). Except for the pur-

(1) [1919] 58 Can. S.C.R. 640. (3 [1886] 12 Can. S.C.R. 140.
(2) [1921] 62 Can. S.C.R. 118; (4) [18961 27 Can. S.C.R. 683,
[1922] 2 A.C. 128 at pp. at p. 687. .
166-8. (5) Cass. Dig. (2 ed.) 327.

(6) [19131 48 Can. S.C.R. 235.
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1922 pose of inquiry into commitments in criminal cases under
In Be an Act of the Parliament of Canada, a judge of this court
RoBERTS. . . . .

——  possesses none of the original powers and is subject to none
Anglin J. ¢ the duties in regard to habeas corpus of the ordinary
courts of common law, whether arising under the common
law itself or conferred by Imperial or by provincial statutes.
“For the better administration of the laws of Canada” such
powers are not requisite. Not only have they not been
conferred on this statutory court either explicitly or by
necessary implication, as would be necessary, but the
implication from the terms of s. 62 negativing their exist-

ence is irresistible. FExpressio unius est exclusio alterius.
The applicant, Roberts, as appears by his petition, is
held in custody at Quebec for an alleged offence against
the privileges, honour and dignity of the provincial legis-
lature of Quebec and under the authority of special legis-
lation enacted by it. (13 Geo. V, c. 18). The cause of his
commitment is that Aect of the legislature. There is, in
my opinion, no ground whatever for suggesting that it is

in a criminal case under any Act of the Parliament of Canada.

On that simple ground I am satisfied that I am without
jurisdiction to entertain the present application for the
issue of a writ of habeas corpus ad subjiciendum. Enter-
taining this opinion without any doubt, I think I should
not exercise the discretionary power of referring this appli-
cation to the court. Rule 72; In re Gray (1).

If advised that I am mistaken the applicant is not with-
out redress. Section 62 gives him a special right to appeal
to the court from my refusal of the writ.

The application will be dismissed, but, as is customary
[Cameron, S.C. Prac. (2 ed.) p. 300], without costs.

Motion dismissed without costs

(1) [1918]1 57 Can. S.C.R. 150.
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THE CANADIAN PACIFIC RAILWAY) 1922
COMPANY .............. e, [ AFFSLANTS aovar.

AND

THE DEPARTMENT OF LANDS
AND FORESTS OF THE PROVINCE RESPONDENT.
OF ONTARIO ..................... J

ON APPEAL FROM THE BOARD OF RAILWAY COMMISSIONERS
FOR CANADA

Railway company—Highway crossing—Cost of construction and main-
tenance—=Seniority—Existing and potential highways.

The Dept. of Lands and Forests, Ont., applied to the Board of Railway
Commissioners for orders directing the C.P. Ry. Co. to construct at
its own cost an overhead crossing over its right of way at a point
in the Township of Eton and a highway crossing in the Township
of Aubrey. The board granted both applications and gave leave to
the company to appeal to the Supreme Court of Canada. The order
for leave stated that the title of the company was obtained under
authority «of the Provincial Aet, 59 Viet. c. XI, and was expressly
made subject to the provisions of sec. 2 thereof, namely, “such trans-
fer * * * ghall not be deemed * * * to affect or prejudice
the rights of the public with respect to common and public highways
existing at the date hereof within the limits of the land hereby
intended to be conveyed.” It also stated that when the Act was
passed there were existing common and public highways across the
lands intended thereby to be conveyed but none at either of the
points in question and none laid out in the area covered by the
Townships of Eton and Aubrey. Further that by an order in council
passed in 1866 in respect to lands on the northerly shores of Lakes
Huron and Superior an allowance of five per cent of the acreage
should be reserved for roads and the right was reserved to the Crown
to lay out roads where necessary.

Held, per Davies CJ. and Duff, Brodeur and Mignault JJ., that the phrase
“rights of the public with respect to common and public highways
existing at the date hereof” should receive its ordinary grammatical
construction, namely, rights of the public in" existing highways; and
that as there were highways existing on the right of way the rights
of the public were only protected in respect thereto. Canadian Pac.
Ry. Co. v. Dept. L. and F. (58 Can. S.C.R. 189) expl.

Per Duff J. The lands transferred being occupied by a railway constructed
by the Dominion Government, the transfer of the latter was not one
of the kind contemplated by the order in council which primarily
related to patents granted under the Ontario Land Acts.

*PreseNT :—Sir Louis Davies C.J. and Idington, Duff, Anglin. Brodeur
and Mignault JJ.
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Per Anglin J. The legislature could not have intended that sec. 2 of 59
Vict.,, ¢. XI, would only protect public rights in the scattered trails
over the hundreds of miles covered by the right of way in question
and must have meant to protect such rights which were in posse under
the order in council when the Act was passed; but as the order in
council only applies to lands on the northerly shores of lakes Huron
and Superior, and the townships of Eton and Aubrey are not so situ-
ated, there is no reservation of rights in respect to the highways in
question on this appeal and the province of Ontario has no right
reserved to construct crossings over the railway.

Idington J. did not deal with the merits of the appeal, being of opinion
that the order of the board did not present such a stated case as
required by law to give this court jurisdiction.

APPEAL from the decision of the Board of Railway Com-
missioners for Canada that the cost of constructing cross-
ings of the Canadian Pacific line of railway in the Kenora
Distriet should be borne by the company. '

The order of the board granting leave to appeal from its

decision reads as follows:—
Order No. 32294

THE BOARD OF RAILWAY COMMISSIONERS FOR
CANADA

Wednesday, the 12th day of April, A.D. 1922.

HON. F. B. CARVELL, K.C., Chief Commissioner.
S. J. McLEAN, Asst. Chief Commissioner.
J. G. RUTHERFORD, C.M.G., Commissioner.

In the matter of the application of the Department of
Lands and Forests, Northern Development branch, pro-
vince of Ontario, hereinafter called the “Applicant,” for
an order directing the Canadian Pacific Railway Company,
hereinafter called the “Railway Company,” to provide and
construet an overhead crossing, at its own expense, over
its right of way on the line between Lots 6 and 7, Con-
cession 1, in the Township of Eton, District of Kenora,
Provinee of Ontario;

And in the matter of the apphcatlon of the applicant,
under section 256 of the Railway Act, 1919, for an order
d1rect1ng the Railway Company to provide a suitable high-
way crossing where its railway intersects the line between
Lots 10 and 11, Concession 6, in the Township of Aubrey,
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District of Xenora, Province of Ontario, mileage 73 of the 1922
Railway Company’s Ignace sub-division, file Nos. 30870 | T=E
CaNapian
and 28140. ; Pacrric
Upon the application of the Railway Company, and SALWAT
upon consideration of the submissions made on behalf of  »-.
Tue
the Railway Company and the apphcant and upon its DeparrMENT
appearing that the Railway Company’s railway through o fANDS
the townships in question was constructed in the year 1883, —
and that the right of way on which the said railway was
constructed was conveyed to the Railway Company by
Letters Patent issued under authority of the Dominion of
Canada, dated 29th March, 1904, having been previously
conveyed to the Dominion of Canada by an order in coun-
cil made by the Lieutenant-Governor in Council of On-
tario, dated 3rd June, A.D. 1897, and issued under the
authority of the statute of the province, 59 Victoria, chap-
ter XT;
And upon its appearing that at the time of the passing
of the said statute, 59 Victoria, chapter XI, there were
existing common and public highways arvoss the lands in-
tended to be conveyed by that Act, but no such highway
was in fact located at either of the points now in question,
nor were any highways laid out in the area covered by the
townships of Eton and Aubrey which were then unsur-
veyed ;
And upon its appearing that the Railway Company’s
title was, under the terms of the said order in council dated
June 3, 1897, made expressly subject to the conditions and
limitations contained in section 2 of the said provincial
Act, which section provides—
“Such transfer shall be deemed to be subJect to any
agreement, lease, or conveyance affecting the same made
by the Government of Ontario before the passing of this
Act, as well ag to the limitations and conditions, if any,
in the order in council making the transfer, and the
order in council shall not be deemed to have conveyed,
or to convey, the gold or silver mines in the lands trans-
. ferred, or to affect or prejudice the rights of the public
with respect to common and public highways existing at
the date hereof, within the limits of the land hereby in-
‘tended to be conveyed’—
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And upon its appearing that, under the terms of the
order in council, made on the recommendation of the Com-

missioner of Crown Lands, dated August 6, 1866, it was
provided that in respeet of lands on the northerly shores

of lakes Huron and Superior, an allowance of five per cent

Tar
Deearrment Of the acreage be reserved for roads, as is done in Lower

oF LANDS
AND FoRresTS.

Canada, and that a clause be inserted in letters patent for
the lands accordingly, also reserving the right of the Crown
to lay out roads where necessary;

And upon its appearing that the townships of Eton and
Aubrey are situated upwards of 200 miles westerly of Fort
William;

And whereas the time within which an appeal herein
from this Board to the Supreme Court of Canada might be
made, was extended until the 18th day of April instant;

And whereas, in the opinion of the Board, a question of
law ariges as to the effect of the above statute and orders
in council—

It is ordered that leave be, and it is hereby, granted the
Railway Company to appeal to the Supreme Court of Can-

-ada upon the following question of law, namely;

“Whether, upon the facts stated by the Board, the title
of the Railway Company is subject to a prior right re-
served in the Crown to construet and maintain public
crossings over the Railway Company’s right of way, as
applied for by the applicant herein.”

(Signed) F. B. CARVELL,

Chief Commissioner,
Board of Railway Commissioners for Canada.

7/

The reasons for the decision of the board were prepared
by Mr. McLean, Assistant Chief Commissioner, and were
concurred in by Commissioner Rutherford. He held that
the order in council of 1866 is still in force, that the points
in question on the railway are on the northerly shores of
Lakes Huron and Superior, and that public rights in cross-
ings on highways laid out under authority of the order in
council are preserved by sec. 2 of 59 Viet., e. XI.

Tilley K.C. for the appellant. .
F. E. Titus for the respondent.
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Tar Caier Justice—This case comes before us by way
of appeal, granted by the Board of Railway Commission-
ers, from two orders of the board authorizing the construc-
tion of highways across the railway in the Township of
Aubrey and Eton and ordering that the construction and
maintenance should be borne by the railway company.

The facts stated by the board were that,—

Upon its appearing that the railway company’s railway through the
townships in question was constructed in the year 1883, and that the
right of way on which the said railway was constructed was conveyed to
the railway company by letters patent issued under the authority of the
Dominion of Canada, dated 29th March, 1904, having been previously
conveyed to the Dominion of Canada by an Order in Council made by
the Lieutenant Governor in Council of Ontario, dated 3rd June, A.D.
1897, and issued under the authority of the statute of the province, 59
Victoria, chapter XI;

And upon its appearing that at the time of the passing of the said
statute, 59 Victoria, chapter XI, there were existing common and pub-
lic highways across the lands intended to be conveyed by that Act, but
no such highway was in fact located at either of the points now in ques-
tion, nor were any highways laid out in the area covered by the townships
of Fton and Aubrey which were then unsurveyed;

And upon its appearing that the railway company’s title was, under
the terms of the said Order in Council, dated 3rd June, 1897, made ex-
pressly subject to the conditions and limitations confained in seection 2
of the said provincial Act, which section provides—

“Such. transfer shall be deemed to be subject to any agreement, lease,
or conveyance affecting the same made by the Government of Ontario
before the passing of this Act, as well as to the limitations and conditions,
if any, in the Order in Council making the transfer, and the Order in
Council shall not be deemed to have conveyed, or to convey, the gold
or silver mines in the lands transferred, or to affect or prejudice the rights
of the public with respect to common and public highways existing at
the date hereof, within the limits of the land hereby intended to be con-
veyed’—
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And upon its appearing that under the terms of the Order in Coun-'

cil made on the recommendation of the Commissioner of Crown Lands,
dated August 6, 1866, it was provided that in respect of lands on the
northerly shores of Lakes Huron and Superior, an allowance of five per
cent of the acreage be reserved for roads, as is done in Lower Canada,
and that a clause be inserted in letters patent for the lands accordingly,
also reserving the right of the Crown to lay out roads where necessary;

Tt is ordered that leave be, and it is hereby granted, the railway com-
pany to appeal to the Supreme Court of Canada, upon the following
question of law, namely:

“Whether upon the facts stated by the Board, the title of the rail-
way company is subject to a prior right reserved in the Crown to con-
struct and maintain public crossings over the railway company’s right
of way, as applied for by the applicant herein.”
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The admitted fact found by the board that at the time
of the passing of the statute of the province, 59 Vict., c.
X1, there were common and public highways existing across
the lands intended to be conveyed by that Act, appears to
me to be the controlling factor in determining the true

Drerarrment meaning and intent of the statute and order in couneil

orF LaNDS

AND FoREsTS.

The Chief
Justice

under which the railway company obtained its title.

That title was, under the terms of the order in council,
dated 3rd June, 1897, made expressly subject to the con-
ditions and limitations contained in sec. 2 of the provincial
Act which provided, inter alia, that the

Order in Council making the transfer shall not be deemed to affect
or prejudice the rights. of the public with respect to common and public
highways existing at the date hereof, within the limits of the land hereby
intended to be conveyed.

It is admitted that there were such highways then exist-
ing and in my opinion the language of the section cannot
be construed as applicable to the highways now in ques-
tion and which are only now sought to be opened and pro-
vided.

Reference was made at the argument to the case, known
as the “Kirkpatrick Case,” before this court (1) Canadian
Pac. Ry. Co. v. Dept. of P.W. of Ontario, where it was held
that in view of the finding of fact by the board in that case,
that there were no highways in the district when the rail-
way company acquired title, the condition of sec. 2 of the
Act must be construed as meaning

the rights of the public existing at the date hereof in common and public
highways,

and as including rights in highways to be laid out under
the reservation for roads by the order in council of 1866.
As these potential highways existed before the crossing
(agked for), the company being the junior occupant was
properly charged with the expense.

Under the facts stated in that case and on which the
decision of the court was based, namely, that there were no
highways in the district when the railway acquired title,
the decision of the court seemed to be the only one that

(1) 58 Can. S.C.R. 189.
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could be given. I may be pardoned for quoting a para- 1922
graph from my own judgment in that case: CaE

. . ) ) Pacrric
I confess that if I had to answer the question submitted to us with- Ramway

out regard to the findings on the questions of fact of the Railway Board, Company

I should hesitate a good deal before answering in the affirmative * * * T?{E
If there were no public highways laid out at the date the statute was DEPARTMENT

passed, it would be without meaning or effect unless it (the statute) was op Lawps
held to apply to potential highways which might be opened from time Anp Forests.
to time under the reservation of the five per cent area provided for in Th aief
the order in council of 1866. If there are two meanings which may be J?xstice.
given to the language of a public statute one of which would render o
the statute meaningless and ineffective for the purposes it was meant to
cover and the other which would give effect to the statute, I take it the
latter must be adopted.

In the case now before us it appears that the court in the
Kirkpatrick Case (1) was misled as to the determining
factor whether or not there were any existing highways
when the statute was passed.

It is now stated that there were such existing highways
and in my judgment the language of section 2 cannot apply
to potential and non-existing highways such as we now
have to deal with in this case and the language of the
section must be given its plain and natural meaning and
confined to then existing common and public highways and
as not having in view, or being applicable to, non-existing
highways.

I would allow the appeal, with costs.

Ipingron J. (dissenting).—This is an appeal from the
Board of Railway Commissioners for Canada upon what
is alleged to be a stated case pursuant to the provisions of
the Railway Act in that regard.

Counsel for appellant in his argument herein suggested
that some of us, if not all, in the case of Canadian Pac. Ry.
Co. v. Department of Public Works of Ontario (1), had
misapprehended the facts. )

I suggested that that furnished a good reason for going
back to the board and having their case properly stated
inasmuch as it did not appear to me to be so.

I suggested the same to counsel for the respondent.

My suggestion met with no response.

(1) 58 Can. 8.C.R. 189.
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I found then that the so-called stated case in the previous
submission, above cited, was in substance identical in its
terms with that now submitted herein, save in the differ-
ence in township and district in which the respective high-
ways in question were situated.

Indeed this case as submitted would seem to have been

Anp Forests, copied from the other.

Idix;gt-o—n J.

What are the facts as found by the board?

Are we to travel through the judgment of the board to
find same, as argument of counsel seemed to indicate was
intended?

I most respectfully submit not, in face of the dispute
relative thereto and the suggestion of a misapprehension
of same when similarly stated in a case of much less com-
plicated character. ‘

And if we turn to the order which stated the case and
should contain a concise statement of the relevant facts
giving rise to the application of the question of law sup-
posed to be raised by the case, are we to speculate at large,
as it were, upon what may be the question of law arising,
and are we to assume as a matter of fact that the order
in council of 1866, before confederation in fact, related to -
those lands now in question?

I need not enlarge, for any one looking at the map must
be puzzled as to that. It is either relevant or it is not.
Yet it is a question of fact which might well affect the
dubious language of the Act and the grant made there-
under.

I may point out that the cases such as Bischop v. Toler
(1), and In re County Council of Cardigan (2), shew, as
do many others to be found in Boulton’s Law and Practice
of a Stated Case, how far this case as stated falls below
what is required.

I must therefore hold it should be dismissed for that
reéason alone.

Durr J—This appeal raises a question touching the con-
struction of certain words of an Act of the Legislature of

(1) 59 J.P. 807; 73 L.T. 402. . (2) [18901 54 J.P. 792.
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Ontario, c. 11, 59 Viet. I think it will be convenient to set
out the statute in full. It is in these words:—

Her Majesty by and with the advice and consent of the Legislative
Assembly of the Province of Ontario, enacts as follows:—

1. The Lieutenant Governor in Council may in his diseretion trans-
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fer to the Dominion of Canads any lands heretofore taken and oceupied ppp prmEnT

by the Canadian Pacific Railway for the road-bed, stations, station
grounds, and other purposes of the said railway and included in the plans
of the railway deposited by the company in the office of the Minister of
Railways and Canals, the same being so transferred to enable the Gov-
ernment of Canada to fulfil its obligations to the said company in that
behalf with respect to the railway. The lands so transferable shall be the
lands lying between the terminus of the Canada Central Railway near
Nipissing known as Calendar Station, and the western boundary of the
province of Ontario, near Rat Portage and between the junction at Sud-
bury on the main line of the Canadian Pacific Railway for the Algoma
Branch and the River Saint Mary.

2. Such transfer shall be deemed to be subject to any agreement,
lease or conveyance affecting the same made by the Government of On-
tario before the passing of this Act, as well as to the limitations and con-
ditions, if any, in the Order in Council making the transfer, and the Order
in Council shall not be deemed to have conveyed or to convey the gold
or silver mines in the lands transferred, or to affect or prejudice the rights
of the public with respect to common and public highways existing at
the date hereof within the limits of the lands hereby intended to be con-
veyed.

3. Such transfer by Order in Council shall be as binding on the province
of Ontario as if the same were specified and set forth in the Act of this
legislature.

Subsequently by order in council (under this statute)
of the 3rd June, 1897, the land occupied by the C.P.R. for
road beds, stations and station grounds and other railway
purposes between Fort William and Cross Lake were vested
in the “Government of the Dominion of Canada’” subject to
certain conditions not material and
subject to conditions and limitations specified in section 2 of the (Act
of 1896.) :

The point in dispute arises in this way. By an order in
council of the 6th August, 1866, certain provisions were
made in respect of a survey of “lands on the northerly
shore of Lakes Huron and Superior” and for the establish-
ment of roads in that part of the country. And it was
provided for that purpose that

an allowance of 5 per cent of the acreage of lands be reserved for the
roads, as is done in Lower Canada, and that a clause be inserted in the

53558—6
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letters patent for the lands accordingly, also reserving the right of the
Crown to lay out roads where necessary.

It is stated in the case submitted that at the time of the

Comeany passing of the Act of 1896, there were existing highways;

v.
THE

DEPARTMENT
oF LANDS

but it is now contended by the province that the effect of
the statute is to reserve to the Crown in right of the pro-

axp Forests, Vinee the right

Duff J.

to construet and maintain public crossings over the railway company’s
right of way

in eonformity with the spirit of the order in council of
August, 1866. Whether this right is reserved or not is the
question to be decided on this appeal.

On behalf of the province it is argued that the statute
preserves not only the rights of the public in existing high-
ways but that it reserves a right to the Crown to lay out
and construct highways over the lands granted.

The more natural construction of the section appears to
be that which treats the words

existing at the date hereof within the limits of the lands hereby intended
to be conveyed

as an adjectival phrase qualifying highways and the words
within the limits of the lands hereby intended to be conveyed

as an adverbial element qualifying “existing.” This
appears to be the grammatical construction of the lan-
guage. -

I can see no reason for departing from the grammatical
and ordinary sense of these words. I do not forget Lord
Macnaghten’s language in Vacher & Sons v. London
Society of Compositors (1) at p. 118, where he says that
in the absence of a preamble as a rule there are only two
cases in which it is permissible to depart from the ordinary
and natural sense of the words in an enactment; those two
cases being, 1st, where the words taken in their natural
sense lead to some absurdity, and 2nd, where there is some
other clause in the body of the enactment inconsistent with
or repugnant to the clause in question construing in the
ordinary sense the language in which it is expressed.

(1) [1913] A.C. 107.
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I am unable to discover any absurdity or repugnancy 1922
arising from reading the words according to their natural AI;I'HE
sense nor indeed can I, without straining the language to Pacmric
a degree for which there appears to be no justification, find Goypany
anything in the statute which reserves to the provincial ol
government the right which is now claimed. DEPARTMENT

Read as they stand, without any kind of distortion, the OF AN
words seem quite apt to reserve the rights of the public _—

. . . . . . Duff J.
in respect of existing common and public highways, the ~— .
rights of the public (that is to say the rights of His
Majesty’s liege subjects) to use such highways for what

may be called highway purposes, rights not vested in the

Crown as proprietor but generally under the.guardianship

of the Crown as parens patrie. As applied to highways

existing at the time, that is to say, at the critical time, the

date of the passing of the Act, the language seems to be

clear, precise and apt.

Let us consider the effect of the statute under the alter-
hative construction proposed. The right claimed is, as
already mentioned, the right to construct and maintain
public crossings over the railway company’s right of way.

Now the rights reserved to the Crown by the order in coun-
cil cited above obviously become operative only when a
title has passed from the Crown to a grantee. Strictly the
right reserved to the Crown is a right to lay out highways
over the lands granted and to assume such part of those
lands as may be necessary without compensation up to 5
per cent of their area. It may be conceded that these
rights reserved to the Crown are rights which do not de-
pend upon the terms of the patent but in all cases to which
the order in council applies they exist by virtue of the
order in council itself whatever the terms of the instrument
of grant may be; and I think it would not be an exagger-
ated or non-natural construction of the phrase used in the
second section of the statute of 1896 (“rights of the pub-
lic””) to read it as comprehending these rights of the Crown
exercisable in respect of lands granted for the purpose of
providing highways. The language is not very apt for
such a purpose it is true, but I think that would not be
an inadmissable construction. But it is a very different

53558—61
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matter to treat this order in council as giving rise to rights
in the “public” in the sense above mentioned (all His
Majesty’s subjects) in land still ungranted and still vested
in the Crown. :

The whole allodial title in such a case is in the Crown

Dresrrment ald, except as regards highways established by law, that

oF LANDS

AND FogresTs:

Duff J.

title is burdened by no “rights of the publi¢” in any accur-
ate sense of the term in relation to highways. As a famous
American judge recently said that “such words as ‘right’
are a constant solicitation to fallacy.” Jackman v. Rosen-
baum (1), at page 8 per Holmes J. It is the duty of public
officials charged with the administration of Crown lands
to act according to law; and the “public”’ using the term
as denoting the body of citizens in whom reposes what Mr.
Dicey calls the “political sovereignty” of the province, has
perhaps in some loose sense a “right” to have this duty
observed. But even here “public” has not the same mean-
ing as it has when one speaks of the “rights of the public”
in a highway. )

There is no good reason I apprehend for aseribing to
the phrase “rights of the public” used in this statute any
such vague indefinite import; “rights of the public” as
applied to such a subject as highways means according to
the ordinary signification of the words rights of a class
known to the law and capable of legal protection at least
in some proceeding by the Crown ad vindicatam publicam.
I can see no reason why they should not be given effect to
according to that meaning.

Again the lands conveyed by the statute were already
in occupation for the purposes of the railway already con-
structed by the Dominion Government under the author-
ity of statute in execution of the undertaking given by
the Dominion in the British Columbia terms of wunion.
Under the Expropriation Act the proper Dominion officials
had authority in so far as the Dominion Parliament could
grant such authority, to enter upon the Crown lands of
the province for the purpose of constructing public works,
the procedure for doing so being laid down in the Act. The
Lake Superior section of the railway was built almost

* wholly through the Crown lands of the provinee with the

(1) 67 L. ed. (USR.) 7.



S.CR. SUPREME COURT OF CANADA 167

knowledge of everybody in Canada and it must be assumed, 1922
after the lapse of forty years, that the Government pro- CAIE‘AII:?AN
ceeded either in conformity with the procedure laid down Pacwc

by statute or that it did so with the consent of the pro- CALWAY
vincial government. That the Dominion had authority to o
enter upon and take provincial lands for this purpose DeparrmenT
seems to be the necessary result of the decision of the .7 L{Jo;l;gis
Privy Council in Attorney General of British Columbia v. ey
Canadian Pac. Ry. Co. (1). Whatever may be thought as ~—~
to the general scope of the principle laid down in that case
it is conclusive upon this point at least, that the Dominion
in execution of the agreement with British Columbia in
relation to the construction of the Canadian Pac. Ry. had
authority to enter upon and take the Crown lands of a
provinee for the purpose of constructing the railway agreed
upon. One has no difficulty in understanding the desire of
the company to have a conveyance from Ontario in order
to set at rest any possible question as to the regularity of
its title but for the purpose of the present question it must
be taken that the lands were lawfully in the occupation of
the railway for railway purposes; and in such ecircum-
stances authority to construct and maintain a highway over
the railway could only be given by the Dominion Parlia-
ment. Attorney General of Alberta v. Attorney General
for Canada (2).
I can find nothing in the order in council which makes
it applicable to such a case. It is an order in council prim-
arily applying to lands granted to a subject by letters
patent. It is not an instrument framed in contemplation
of the transfer of lands to a Government department or
other public authority for the purpose of constructing a
government railway or other public work. Nor can I see
anything in the statute of 1896 pointing to an intention to
reserve to the Provincial Government a right to construct
and maintain works which could only be exercised under
authority given by the Dominion Parliament.
The previous decision presents no difficulty. It pro-
ceeded upon a misapprehension of fact.

The question should be answered in the negative.

(1) 119061 A.C. 204. (2) 19151 A.C. 363.
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Jo22 AngLiN J—By leave of the Board of Railway Commis-
CA;PAHD‘IEAN gioners, given under section 52 (3) of the Railway Act,
Pacrric 1919, the Canadian Pacific Railway Company appeals to

RAILWAY  this court on the following question of law:—

’I?ﬁm ‘Whether, upon the facts stated by the Board, the title of the railway

DEPARTMENT company is subject to a prior right reserved in the Crown to construct

OF LANDS gnd maintain public crossings over the railway company’s right of way,
AND ]E‘E_ESTS‘as applied for by the applicant herein.

Anglind. The decision of the board being final on questions of fact

which it has determined (s. 52, s.s. 6 and 10 (a)) and the
submission being “upon the facts stated by the board” we
look to the order granting leave for the facts upon which
we are to proceed. Inter alig it is therein stated that the
right of way of the appellant consists of property conveyed
to it by Dominion letters patent (1904) which had been
previously conveyed to the Dominion by order in council
of the Lieutenant-Governor of Ontario (27th of May,
1897—a date probably erroneously given instead of the
3rd of June, 1897) issued under the authority of the statute
of the provinee, 59 Vict., ¢. XI (assented to on the 7th of
April, 1896), and that

the railway company’s title was * * * made expressly subject to the
conditions and limitations contained in section 2 of the said provinecial
Act.

Although the Dominion letters patent of 1904 now be-
fore us omit the clause, found in the letters patent of other
lands granted in 1906 (which were before the court in the
Kirkpatrick Township Case (1) at page 194), making the
title thereby conferred on the railway company expressly
subject to
the limitations and conditions and the reservations set forth in the Order
in Council of the Lieutenant Governor of our said province of Ontario,
dated, etc.,
in my opinion the facts stated by the board preclude the
contention addressed to us that the appellant obtained by
the grant of 1904 rights authority to confer which is vested
in the Dominion for railway purposes and which are para-
mount to and override any conditions, limitations or reser-
vations that accompanied the transfer of the provincial

- (1) 58 Can. 8.CR. 189.
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title to the Dominion as prescribed by section 2 of the 1922

provincial statute. Upon “the facts stated by the Board,” . Tus
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which constitute the hypothesis upon which the question Pacmic

of law is submitted to us, what we are asked to determine (AmvAT
is whether the statutory declaration that any transfer made T
under the authority of the 59 Viet., ¢. XI, DEPARTMENT

or LaNDs
shall not be deemed * * * to affect or prejudice the rights of the AND Formsts

public with respect to common and public highways existing at the date Anglin J.

hereof ) —
reserved to the Crown the

right to construct and maintain public crossings over the railway com-
pany’s right of way, as applied for by the applicant herein,
—nothing else and nothing more.

Upon the statement of fact made by the board in the
submission of the Township of Kirkpatrick Case (1), that

no highway was laid out across the said railway before title to its right
of way was acquired,

this court there determined that the words,

rights of the public in common and public highways existing at the date
hereof,

in section 2 of the Act, 59 Viet., ¢. XTI,

must be construed as meaning “the rights of the public existing at the
date hereof in common and public highways” and as including rights in
highways to be laid out under the reservation

of 5 per cent for roads made in the survey of the township
pursuant to the policy established by an ante-confedera-
tion order in council of 1866 of the late province of Canada
made under the authority of C.S.C, c. 22, 5. 7.

We are now confronted with the statement of fact, made
in the board’s order granting leave to appeal,
that at the time of the passing of the statute, 59 Viet., ¢. X1, there were
existing common and public highways across the lands intended to be
conveyed by that Act.

This new statement of fact, no doubt, takes away the
ground on which the judgment of the majority of this court
proceeded in the Township of Kirkpairick Case (1) and 1
agree that the court is not bound to regard the construc-

(1) 58 Can. S.CR. 189.
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1922 tion there put upon the language of the reservation made

c Tae  in section 2 of the 59 Viet., . XI (O.) as at all conclusive
ANADIAN

Pacrric  in the case now presented.

RaAmwAY  But with respect for the views of my colleagues who are
v. of a contrary opinion, I remain unconvinced that in pro-

DEPA':I[;UI.‘{I\EZENT viding for the transfer to the Canadian Pacific Railway
— %‘ﬁ}gi& Company of a right of way over provincial Crown lands
Anglin J. from Calendar to the Manitoba boundary, a distance of
——  many hundreds of miles, the only public rights of crossing
which the legislature and Government of Ontario intended
to protect were in respect of the few scattered trails which
the railway then intersected and that they meant to forego,
so far as they might effect the railway right of way, what-
ever rights it had been provided should be reserved for the
construction of public highways by the order in council of
1866. Merely to avoid repetition, on this aspect of the
matter I refer to what I said in the Township of Kirkpat-
rick Case (1). In the whole area of the townships of Eton
and Aubrey with which we are now dealing, and through
which the railway runs for 123 miles, the fact, as now
stated by the board, is that no highways were laid out at

the date of enactment of 59 Viet., c. 11,

These townships were surveyed after the passing of that
statute. The fact that in them a reservation of 5 per cent
for highways has been made is therefore in itself of no
significance. If the territory included in them should be
regarded as part of the “lands on the northerly shore of
Lakes (sic.) Huron and Superior” dealt with by the order
in council of 1866 (as the township of Kirkpatrick was
admitted to be in the former case (1) at pp. 191 and 195)
the same “rights of the public” which prevailed there must,
I think, have been respected here. I should perhaps add
that a reservation by the Crown of the rights of the public
in regard to highways actually existing would scarcely seem
to have been necessary, whereas in regard to highways not
located, but for the sites of which there was provision in
the 5 per cent reservation directed to be made in surveys,
such a reservation would be eminently proper and reason-
able.

(1) 58 Can. S.C.R. 196-7.
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But in the present case the applicability of the order in 1922
council of 1866 to the territory included in the townships . T=E

... . R CANADIAN
of Eton and Aubrey is in issue. It is not affirmed in the RPACIFIC
order granting leave to appeal. On the contrary, while the Coypany
order in council is recited in that order and is also included g

as one of the documents in the case, the recital of it is Deeaprmaxt

immediately followed by the statement that L FI‘;);l::{s):s

the townships of Eton and Aubrey are situated upwards of 200 miles An'ga;'].
westerly of Fort William. —_—
An Ontario departmental map put in with the case shews
that the District of Rainy River, in the province of Ontario
“and part of the State of Minnesota, lies between those
townships and Lake Superior. The eastern boundary of
the townships of Aubrey and Eton will, if produced south-
erly, extend through the District of Rainy River into the
State of Minnesota and will never reach Lake Superior,
but will pass many miles west of its extreme western end.
Notwithstanding these facts the learned Assistant Chief
Commissioner in his reasons for judgment held that the
territory comprised in these townships fell within the de-
scription “lands on the northerly shore of Lake Huron and
Superior.” 1 was for some time disposed to think that we
should accept that finding as “final” under s. 52 (10a) of
the Railway Act, because the recital of the order in council
of 1866 in the board’s order granting leave to appeal would
seem to imply its relevancy. On further consideration,
however, in view of the omission from the board’s order of
the explicit finding on that point contained in the learned
commissioner’s opinion, of the specific statement that the
two townships are situated 200 miles west of Fort William,
and of the fact that the question to be determined by us
is whether there has been a reservation of rights to the
Crown covering the points at which the applicant has
applied for the construction of public crossings, I now re-
gard the applicability of the order in council of 1866 to
these localities as one of the matters involved in the ques-
tion submitted, no other reservation of rights than that
made by such order in council having been suggested.
With very great respect, I am of the opinion that the
territory comprised in the townships of Aubrey and Eton
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cannot be regarded as “lands on the northerly shore of Lake
Huron and Superior,” and that the order in council of
1866 therefore does not apply to it. No other reservation
of right in regard to highways in that territory, before the
7th April, 1896, having been preferred, it follows that upon
the case as now presented it must be held that no

right reserved in the Crown to construct and maintain public crossings
over the (appellant) railway company’s right of way, as applied for by
the applicant,

has been shown: and if no such right, of course no such
“prior right.”

I would for these reasons answer the question submitted
in the negative and would therefore allow the appeal.

Broprur J—This is an appeal from the Board of Rail-
way Commissioners on a question of law under the pro-
visions of the “Railway Aect.”

The question which the board has given leave to submit
reads as follows:

‘Whether upon the facts stated by the Board the title of the company
is subject to the prior right reserved in the Crown to construct and main-
tain public crossings over the company’s right of way, as applied for by
the applicant herein.

In order to fully understand the bearing of this question
it is necessary to state briefly what are the facts and the
circumstances which have given rise to the present appeal.

In 1866, an order in council was passed by the govern-
ment of the day directing that out of the lands on the
northerly shore of Lakes Huron and Superior an allowance
of five per cent of the acreage of lands be reserved for roads
and that a clause be inserted in letters patent for the lands
accordingly, also reserving the right of the Crown to lay
out roads where necessary.

In 1883, the Canadian Pacific Railway was built in the
northwestern part of Ontario under Dominion legislation.
At that time the townships of Eton and Aubrey, in which
the crossings in issue in this case are situated, were not pro-
claimed; and it was only in 1896 and 1897 that they were
surveyed in accordance with the provisions of the order in
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council of 1866. No road allowances were laid on the sur- 1922
vey plans, but in the grants of lands subsequently made CA;TAJ;?AN
five per cent was reserved for roads. PAcIFIC

As it was contended by some that the Dominion Parlia- SAmveY
ment could not authorize the taking of provincial Crown

. . . . HE

lands for the construction of a Dominion Railway (Attor- Deparrmext
ney General of British Columbia v. Canadian Pacific Ry. & fimms
Co. (1), it was suggested that legislation should be passed | ——

. . . .. Brodeur J.
by the province of Ontario for the purpose of setting this =~ —
contention at rest; and, in 1896, the legislature of this
province authorized the transfer of the lands occupied by
the Canadian Pacific Railway on the condition that the
grant should not

affect or prejudice the rights of the public with respect to common and
public highways existing at the date hereof.

In 1897 the Ontario Government vested in the Dominion
of Canada the lands occupied by the Canadian Pacific Rail-
way from Fort William to the western boundary of On-
tario, which included the rights of way through the two
townships above mentioned. This grant of the Ontario
Government was made on the condition above quoted of
the statute of 1896.

It has now become necessary to open highways in these
townships and the Railway Board has decided that the
right of way of the railway company being subject to the
rights of the publiec with respect to the common and publie
highways existing means that the condition covers not only
existing highways, but potential highways.

This question is not a new one; it came before us in
1918 in a case concerning the construction of a crossing in
the township of Kirkpatrick (1). In this Kirkpatrick
Township Case (1) the majority of the court came to the
conclusion, on the construction of facts stated by the board,
that there were no highways in the district when the rail-
way company acquired title and that the rights of the pub-
lic included rights in potential highways to be laid out
under the reservation for roads by the order in council of
1866.

In the facts now submitted to us, it is formally stated
that there were highways existing in the district.

(1) 119061 A.C. 204. (1) 58 Can. S.C.R. 189.
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I did not then concur in the view expressed by the
majority of the court. It seemed to me impossible that it
could be suggested that from the District of Nipissing to
the western boundary line of Ontario there were not
highways existing when the law of 1896 was passed; and I

Tae
DEPABfMENT quoted different Ontario statutes which, according to my

or LANDS

AND FoREsTS.

Brodeur J.

mind, would controvert this suggestion. I was of the view
that the statute of 1896 had to be construed according to
the ordinary grammatical rule ad proximum antecedens
fiat relatio and the words

rights of the public with respect to common and public highways exist-
ing at the date hereof

mean not rights then existing with respect to highways, but
rights of the public with respect to highways then existing.
The participle “existing” qualifies not the substantive
“rights” but the substantive ‘“highways,” because it is
nearer the latter than the former. My construction of the
facts submitted to us and of the statute did not prevail and
I was, with my brother Mignault, in the minority.

With the facts which are now submitted to us by the
board, it is evident that the legislature of Ontario did not
intend to refer in its legislation of 1896 to potential high-
ways, but to the highways built and established at the time
it was passed.

For these reasons the appeal should be allowed with costs
and we should answer negatively the question submitted
to us; and we should state that the title of the railway
company is not subject to the prior right reserved in the
Crown to construct and maintain a public crossing over the
railway company’s right of way.

Mienavrr J.—In the case of The Canadian Pacific Ry.
Co. v. Department of Public Works of Ontarto (1), referred
to in the judgment appealed from as “The Kirkpatrick
Case,” I expressed the opinion that the question of senior-
ity should be decided in favour of the railway company.
My brother Brodeur was of the same view, but the major-
ity of the court decided otherwise, holding that the high-
way and not the railway company was senior. In that

(1) 58 Can. S.C.R. 189.
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case, the statement of facts on which the judgment of the 1922

court was based declared expressly that Tas
. . iy . o CaANADIAN
no highway was laid out across the said railway before title to its right ~pcrmrre
of way was acquired under the said Order in Council. &Anﬁvzﬁi
. . V.
Here the case submitted by the Railway Board states  Tre
that ~ DEPARTMENT
a oF LAxDs
AND FoRESTS.

at the time of the passing of the said statute, 59 Victoria (Ontario), chap- —_—
ter XI, there were existing common and public highways across the lands Mignault J.
intended to be conveyed by that Act, but no such highway was in fact B
located at either of the poinfs now in question, nor were any highways

laid out in the area covered by the townships of Eton and Aubrey which

were then unsurveyed. .

The Ontario statute here referred to authorized the
Lieutenant Governor in Council of Ontario to transfer to
the Dominion of Canada certain lands occupied by the
Canadian Pacific Railway between Calender Station, at
the eastern extremity of Lake Nipissing, and the western
boundary of Ontario, and in the former case I said that I
could not assume that there were no highways in this large
tract of land covering several hundred miles. It now turns
out that there were highways across the lands intended to
be conveyed by the Act, and the case stated for the opinion
of this court expressly so declares.

I think this difference of statement of fact sufficiently
differentidtes this case from the previous one and leaves
me free to decide (as I think it should be decided) the
question of seniority in favour of the company without it
being necessary to repeat what I said in the former case.
I feel all the less hesitation in distinguishing the two cases
because the portion of railway over which it is proposed to
carry the highways in question was originally built by the
Dominion of Canada under the authority of the Dominion
statute, 37 Viet., c. 14. For the purpose of this work Par-
liament could and did authorize the Dominion Government
to take provincial Crown lands; Attorney General for
British Columbia v. Canadian Pacific Ry. Co. (1). And
the grant of this portion of the railway, to wit the portion
between Fort William and Manitoba, made by the Domin-
ion to the appellant on the 29th March, 1904, under the

(1) [19061 A.C. 204.
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1922 authority of the Dominion statute, 44 Viet., ¢. 1, is in no

Tue  wise based upon the Ontario statute above referred to, and
CANADIAN

Pacric  contains no restrictions whatever in respect of highways.

Qunwey 1 would allow the appeal with costs and answer the

o question submitted in the negative.

DEPARTMENT - ]
oF LaNDs Appeal allowed with costs.
AND ForEsTs.

Mignault-J. Solicitor for the appellant: W. N. Tilley.

Solicitor for the respdndent: F. E. Titus.
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THE ROYAL BANK OF CANADA......APPELLANT; 1922

——
*Qct. 16, 17.
AND *Dec. 19.

THE EASTERN TRUST COMPANY...RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA

Bankruptcy—Authorized assignment——-Railway Co-—Prior assignment’ of
book debis—(D) 9-10 Geo. V, c. 36, s. 80 (1); 10-11 Geo. V, c. 8.

A company incorporated as a railway and mining company entered into
an agreement with the purchaser of the property of a similar com-
pany under which it operated, for a few months, the short line of
railway covered by the purchase. The purchaser having, then, made
default in his payments, the former owners resumed possession of
the property. Shortly after the company which had so operated,
made a voluntary assignment under the Bankruptecy Act.

Held, Idington and Brodeur JJ. dissenting, the said company was not a
“railway company” within the meaning of sec. 2 (k) of the Bank-
ruptey Act and its assignment was authorized under the provisions
of that Act. -~

Shortly before going into bankruptcy the company made an assignment
of its book debts which under sec. 30 (1) of the Act was void if the
assignor did not comply with the requirements of provincial legisla-
tion as to registration, notice and publication thereof.

Held, that the assignment was void as against the trustee in bankruptey
though there was no such provincial legislation.

APPEAL from a decision of the Supreme Court of New
Brunswick on a case stated between the parties hereto.

Case stated to the court on the application of The East-
ern Trust Company, trustee in bankruptey of the estate of
the Inverness Railway and Collieries Limited.

1. The Inverness Railway & Coal Company is a body
corporate, incorporated by special Act of the legislature
of Nova Scotia for the purpose of owning and operating a
mining undertaking at Inverness and elsewhere in the
county of Inverness and for the purpose of owning and
operating a railway in said county and the said company
had duly built a railway from Canso to Inverness and had

*PresENT :—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.
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operated the same in the carrying of freight and passen-
gers and had operated mines at Inverness up to the 20th
day of July, 1920. ‘

2. The National Trust Company, Limited, is a body cor-
porate and the mortgagee of the entire railway and min-
ing undertaking of Inverness Railway & Coal Company
and trustee for bondholders under a trust deed.

3. By agreement in writing, which appears in schedule
“A” hereto, and which was dated the 16th day of June,
1920, said Inverness Railway & Coal Company, Limited,
and the National Trust Company, Limited, agreed to sell
the entire undertaking of the said Inverness Railway &
Coal Company to Myron E. C. Henderson upon the terms
therein expressed and in pursuance of said agreement said
Myron E. C. Henderson entered into possession of the
properties therein described on the 20th day of July, 1920.

4. The Inverness Railway & Collieries, Limited, is a body
corporate, ineorporated under the provisions of the Nova
Scotia Joint Stock Companies Act on the 28th day of July,
1920, for the purpose of carrying on a mining and railway
undertaking. In accordance with the provisions of the
Railway Act, Revised Statutes of Nova Scotia,- 1900, and
amendments thereto, said Myron E. C. Henderson notified,
copy of which notice is hereto annexed as schedule “B”,
the Commissioner of Mines on the 20th day of July, 1920,
that he had purchased the said properties, but no notifica-
tion was ever given the said Commissioner of Mines by or
on behalf of the Inverness Railway & Collieries, Limited,
of that company’s intention to run or operate a railway.
On the 21st day of July, 1920, said Myron E. C. Hender-
son and Inverness Railway & Collieries, Limited, entered
into the agreement hereto attached as schedule “C”,

5. Said Inverness Railway & Collieries, Limited, as
agents of said Myron E. C. Henderson operated the said
railway from on or about the 21st day of July, 1920, up to
and until the 7th day of February, 1921, when the said
Inverness Railway & Coal Company and the National
Trust Company re-entered into possession of the properties

- on default having been made by said Myron E. C. Hen-

derson under his agreement.
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6. The Royal Bank of Canada, on the 27th day of De-
cember, 1920, received an assighment of book debts from
Inverness Railway & Collieries, Limited, and a copy of such
assignment is hereto attached as schedule “D”.

7. For the purposes of this application only (and not de-
barring or estopping the trustee of the Inverness Railway
& Collieries, Limited, from denying or disputing the fact
in any other or subsequent proceeding and specially reserv-
ing to the trustee its rights, if any, to set aside said assign-
ment of book debts as having been given without adequate
or any consideration) it is admitted the Royal Bank of
Canada gave present cash value on taking such assign-
ment of book debts.

8. On the 26th day of February the Inverness Railway
& Collieries, Limited, made an assignment under the pro-
visions of the Bankruptcy Act to The Eastern Trust Com-
pany, trustee in bankruptey.

9. Two questions are raised for the consideration of the
judge in bankruptcy:

(a) Whether the assignment made by the Inverness
Railway & Collieries, Limited, to The Eastern Trust Com-
pany was authorized under the provisions of The Bank-
ruptey Act;

(b) Assuming such assignment be valid, whether the
general assignment of book debts to the Royal Bank is
void as against the trustee in bankruptey.

The Judges of the Supreme Court of Nova Scotia were
equally divided in opinion as to the answer to be given the
first question. The second was answered by the majority
in the affirmative.

A. W. Stewart for the appellant. The Inverness Ry. &
Collieries Co. was a railway company and not subject to
The Bankruptey Act. See International C’oal Co. v. County
of Cape Breton (1).

Jenks K.C. for the respondent.

Tae CHigr Justice—This appeal is from a judgment
of the Supreme Court of Nova Scotia on a stated case sub-

(1) 22 Can. 8.C.R. 305.
53558—7
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mitted to that court in which two questions were asked as
follows:

(a) Whether the assignment made by the Inverness Railway & Col-
lieries, Limited, to the Bastern Trust Co. was authorized under the pro-
visions of the Bankruptcy Act;

(b) Assuming such assignment to be valid, whether the general as-
signment of book debts to the Royal Bank is void as against the Trustee
in Bankruptey.

The learned judges were equally divided upon the answer
to be given to the first question which consequently was
not answered. The second question was answered by three
of the justices in the affirmative and by Mr. Justice Russell
in the negative. I am of the opinion that both questions
should be answered in the affirmative.

My brother Anglin in his reasons for judgment has ex-
pressed my views and conclusions on both these questions
and I have nothing useful to add to those reasons.

Respbndent company should have its costs.

Ipinaron J. (dissenting).—This is an appeal from the
Supreme Court of Nova Scotia which heard a stated case,
submitted by the respondent to the judge in bankruptcy
who in turn submitted it to the said Supreme Court, where-
by answers were sought to the following questions:—

(@) Whether the assignment made by the Inverness Railway & Col-
lieries, Limited, to The Eastern Trust Company was authorized under the
provisions of the Bankruptcy Act;

(b) Assuming such assignment to be valid, whether the general as-
signment of book debts to the Royal Bank is void as against the Trus-
tee in Bankruptey.

The said court was equally divided as to the first ques-
tion and formally declared it to be unanswered, but, by a
majority, answered the second question in the affirmative.

The case is brought here by leave consented to by the
parties hereto.

For the reasons assigned by Mr. Justice Chisholm in
the court below, I would answer said first question in the
negative.

It seems to me that in light of such an answer by the
majority of this court the second question should not be
answered for it ends all possibility of invalidating the
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Act and there is no other ground pretended before us upon THERovar

‘which it ean be held to have been void. )
I submit, therefore, the appeal should be allowed, with
costs, if claimed.

Durr J.—The judgment of Mr. Justice Mellish presents
the considerations governing the disposition of this appeal
exactly as I conceive them. I can usefully add nothing to
what he has already said.

AngriN J—The material facts of this case are detailed
by Mr. Justice Mellish. Upon them I am satisfied that the
Inverness Railway & Collieries, Limited, was not a “rail-
way company”’ within the purview of the exception in the
definition of the word “corporation” in the Bankruj)tcy
Act. T also agree with the unanimous view of the learned
judges of the Supreme Court of Nova Scotia that the appel-
lant bank is an “other person” within the meaning of that
term as used in section 30 (1) of that statute.

On what I may call the main question, I am of the
opinion that section 30 (1) clearly avoids, as against the
trustee in bankruptcy of the assignor, every general as-
signment of book debts so far as they remain unpaid at
the date of an authorized assignment in bankruptey by
such assignor, except in cases where provsion is made by
provincial legislation for the registration, notice and pub-
lication of such assighments of book debts and there has

Bank or
Canapa
.
TaE
EasTERN

TrusT
ComMPANY.

Idington J.

been compliance therewith. If the intent of the Bank-

ruptey Act had been to avoid general assignments of book
debts only where provincial statutes providing for regis-
tration, notice and publication have not been complied
with, section 30 (1) would certainly have been expressed
in very different terms—if, indeed, it would have found a
place in the statute at all. I cannot conceive of Parlia-
ment expressing the intent for which the appellant con-
tends in the terms found in subsection 1 of section 30. I
entertain no doubt whatever that as against the trustee in
bankruptey of the assignor such a general assignment as
that made to the appellant bank is avoided as to all debts

53558—7%
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covered by it which remained unpaid at the date of the
authorized assignment in bankruptey.

The appellant, in my opinion, derives no assistance from
section 32, which, as I read it, is expressly subject inter
alia, to the provisions of section 30 (1) found under the
caption “Settlements and Preferences.”

Both questions submitted by the special case should be
answered in the affirmative.

The respondent is entitled to its costs.

Brooeur J. (dissenting).—The first question of the
stated case is whether the assignment made by the Inver-
ness Railway and Collieries, Limited, to the Eastern Trust
Company was authorized under the provisions of “The
Bankruptecy Aect.”

Prior to the 20th July, 1920, the Inverness Railway
and Coal Company, a body incorporated by special
Act of the Nova Scotia Legislature for the purpose of own-
ing and operating a mining undertaking at Inverness and
elsewhere in the county of Inverness and for the purpose
of owning and operating a railway in the said county, had
duly built a railway from Canso to Inverness and had
operated the same in the carrying of freight and passen-
gers, and had also worked a coal mine at Inverness. It had
mortgaged its entire railway and mining undertaking to
the National Trust Company, Limited, as trustee for
bondholders under a trust deed. On the 16th of June, 1920,
the Railway Company and the National Trust Company

- entered into an agreement to sell the entire undertaking of

the former company to Myron E. C. Henderson, who took
possession of the properties described in the agreement on
the 20th July, 1920, the agreement having been approved
on the day previous by a judge of the Supreme Court of
Nova Scotiar

In accordance with the Nova Scotia Railway Act,
section 269, Henderson, on the 20th July, 1920, notified the
Commissioner of Public Works and Mines that he had pur-
chaged the railway and intended to operate it.

" The Inverness Railway and Collieries, Limited, was in-
corporated under the Nova Scotia Joint Stock Companies
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Act on the 28th July, 1920 (this date is inconsistent with

the date given as the 21st July, 1920, for the agreement Tre RDYAD

between Henderson and the Inverness Railway and Col-
lieries, limited, but both dates are taken from the record)
for the purpose of carrying on a mining and railway under-
taking.

On the 21st July, 1920, an agreement was entered into
between Henderson and the Inverness Railway and Col-
lieries, Limited, whereby the former conveyed to the latter
all his rights, powers and privileges under the agreement
of sale to him by the Inverness Railway and Coal Company
and the trustees for the bondholders, with power to use the
name of the vendor (Henderson), and it was agreed that
the Inverness Railway and Collieries, Limited, would as-
sume all Henderson’s obligations under the said agreement
of sale, that it would pay him $200,000, which he had paid
to his vendors, that Henderson would thereafter hold the
railway and any letter of licence which might be issued to
him as trustee for the Inverness Railway and Collieries,
Limited, and would permit the latter to operate the rail-
way as hig agent, and that the parties would promote and
endeavour to obtain from the legislature any necessary
legislation, the expense thereof to be borne by the com-
pany.

The stated case alleges that, as agent for Henderson the
Inverness Railway and Collieries, Limited, operated the
railway from the 21st July, 1920, until the 7th February,
1921, when the Inverness Railway and Coal Company and
the National Trust Company re-entered into possession of
the properties on default having been made by Henderson
under his agreement.

On the 26th February, 1921, the Inverness Railway and
Collieries, Limited, made an assignment under “The Bank-
ruptey Act” to the Eastern Trust Company, trustee in
bankruptey.

The question submitted is whether this assignment
was authorized under “The Bankruptcy Act.”

By section 9 of that Act it is provided that any insolvent
debtor, whose liabilities to creditors provable as debts
under the Act exceed $500, may make to an authorized
trustee appointed pursuant to section 14 with authority in
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the locality, an assignment of all his property for the gen-
eral benefit of his creditors, and this assignment is referred
to in the Aect as an “authorized assignment.”

The word “debtor” is defined in the Act (section 2, sub-
section (0)) as including

any person, whether a British subject or not, who, at the time when any
act of bankruptey was done or suffered by him, or any authorized assign-
ment was made by him, (a) was personally present in Canada, or (b)
ordinarily resided or had a place of residence in Canada, or (¢) was
carrying on business in Canada personally or by means of an agent or
manager, or (d) was a corporation or member of a firm or partnership
which carried on business in Canada.

And the subsection goes on to say that where the debtor
is a corporation as defined by this section, the Winding-up
Act shall not extend or apply to it.

This definition of the word “debtor” makes it necessary
that we should refer to the definition of the word “corpora-
tion” (subsection (%)), which is as follows:

“Corporation” includes any company incorporated or authorized to
carry on business by or under an Act of the Parliament of Canada or of
any of the provinces of Canada, and any incorporated company, where-
soever incorporated, which has an office in or carries on business within
Canada, but does not include building societies having a capital stock,
nor incorporated banks, savings banks, insurance companies, trust com-
panies, loan companies or railway companies.

I may merely advert to subsection (ae) stating that
“person” includes corporation and partnership. In my
opinion, it does not help in this inquiry.

Therefore, to fall under “The Bankruptcy Act” a “cor-
poration” must be a company incorporated or authorized to
carry on business by or under an Act of Parliament or of
a provincial legislature, or a company wheresoever incor-
porated having an office or carrying on business within
Canada, but must not be, inter alia, a “railway company.”

The Bankruptcy Act does not define the term “railway
companies” which we find in subsection (k). These words
therefore should be given their ordinary meaning, and
would eertainly include a company incorporated for the
purpose of carrying on a railway undertaking. It is true
that the Inverness Railway and Collieries Co. had two pur-
poses, a mining and a railway undertaking, but the latter
purpose was not, we were informed, a subsidiary one. The
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railway is some 61 miles in length, it carries freight
and passengers. Of course, the otlier purpose of the
company, coal mining, would not take it out of the opera-
tion of “The Bankruptecy Act.” But, if one may hazard
the surmise, the intention of Parliament was probably
to prevent the operation of a railway, which is in the
the public interest, from being hampered by proceed-
ings under The Bankruptey Act. And if this company can
be said to be a “railway company,” notwithstanding its
other purposes, it is excepted from the Act.

I have duly considered Mr. Jenks’ contention that this
company, while having the capacity, has not the authority
to operate a railway, under the Nova Scotia Railway Act
which, in the case of the sale of a railway, requires that the
purchaser, who
has not any corporate powers authorizing the holding and operating
thereof,
should give notice to the Commissioner of Public Works
and Mines, and thereafter obtain legislative authority to
hold, operate and run the railway (sections 269, 270, 271).
If T may say so, the construction advocated by Mr, Jenks,
and which would restrict the natural meaning of the words
“railway companies,” appears to me forced and artificial.
And, even supposing that section 269 applies to a company
incorporated for the special purpose of operating a railway,
which seems rather doubtful, would such a company be any
the less a “railway company” because it had to give some
notice before it operates a railway? A similar construction
might take this company entirely out of the definition of
a “corporation,” for it could be asserted that until it gives
this notice it is not a company authorized to carry on busi-
ness. Surely the character of a company should be deter-
mined by reference to its charter of incorporation. I may
add that a full consideration of the facts stated here and
of the agreements entered into has convinced me that there
was operation in fact of the railway, and therefore the
carrying on of business as a railway company, with pos-
sibly the use of Henderson’s name as a shield. But in every
way the company appears to have acted as a railway com-
pany and no doubt incurred liabilities as such. It there-

185

1922
[—

Tae RovaL
BANK oF
CANADA
V.
THE
EASTERN
TRUST
COMPANY.

Brodeur J.



186

1922

—
Tae RovaL
Bank or
CANADA

V.
Tae
EASTERN

TrusT
CoMPANY.

Brc;ie—ur J.

SUPREME COURT OF CANADA [1923]

fore was excepted from the operation of “The Bankruptey
Act” and could not make an assignment under section 9
of that Act. I would answer question 1 in the negative.

As to the second question submitted by the stated case
it is not necessary for me to answer it. The main question
on this appeal, according to my mind, is whether the Inver-
ness Railway and Collieries, Limited, was authorized to
make an assignment under the provision of The Bank-
ruptcy Act. As I have come to the conclusion that this
company does not come under the purview of the latter
Act, it is useless to consider whether some assignment of
book debts which the company made to the Royal Bank
is valid against the trustees in bankruptey. This question
involves the consideration of an Act which does not apply
to this company.

In view of my conclusion on the first question, the second
one becomes merely academie. ‘

The appeal should be allowed with costs and the first
question answered in the negative.

Mienavrr J—I take no part in this judgment.
Appeal dismissed with costs.
Solicitor for the appellant: W. A. Henry.

Solicitor for the respondent: L. A. Lovett.




S.C.R. SUPREME COURT OF CANADA

HEDLEY SHAW (DEFENDANT)...... ... .APPELLANT;
AND
A. L. MASSON (PLAINTIFF).....co000vnn RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ONTARIO

Action—Specific performance—Contract—Fraud—Money paid under con-
tract—Right to rescission.

The court will not decree specific performance of a contract obtained
by fraud of the plaintiff even when the defendant has not offered
to return money received under the contract.

Per Duff J. In this case the money was paid on account of an admitted
debt and the debtor could not impose conditions.

APPEAL from a decision of the Appellate Division of the
Supreme Court of Ontario reversing the judgment at the
trial in favour of the defendant.

In an action for specific performance of a contract the
trial judge held that it was obtained by fraud and dismissed
the action. The Appellate Division concurred in the find-
ing as to fraud but decreed performance of the contract on
the ground that defendant had not offered to return money
paid as required by its terms-and could not therefore obtain
rescission nor restore land transferred to him which had
been sold for taxes. The defendant appealed to the
Supreme Court of Canada.

H. J. Scott K.C. for the appellant.
W. L. Scott K.C. for the respondent.

IpingToN J.—The respondent bought from one E. S.
Blain lot 18, block 176, according to a plan of record in
the Land Titles Office for the Saskatoon Land Registra-
tion District as plan Q-3, for the sum of $45,000.

Thereafter, on the 16th November, 1912, by an agree-
ment of that date made between the said Blain of the first
part, said Hedley Shaw of the second part and the said re-
spondent of the third part (which recited said purchase and

*PreseNT:—Idington, Duff, Anglin, Brodeur and Mignault JJ.
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that there was then still owing and unpaid under the
articles of agreement, witnessing said purchase, the sum
of $22,500, with interest thereon at the rate of 8 per cent
per annum from the 10th day of October, 1912, to said
Blain and that he had agreed to assign all his interest
therein and in the said lands and al! moneys still owing and
unpaid under said purchase agreement, to the said Hedley
Shaw) the said Blain assigned the said agreement for pur-
chase and all moneys owing thereunder and said lands to
the said Shaw.

The said Blain covenanted thereby that in default of
said respondent Masson paying said balance of purchase
money, he, Blain, would pay same and the interest as
specified.

The respondent also by said tripartite agreement coven-
anted therein with said Shaw to pay him the said balance
of purchase money and interest as aforesaid.

The said security was thus acquired through the firm of
MeCallum and Vénnatter, brokers in Saskatoon, acting for
said Blain.

Shaw resided in Toronto and, when an instalment of
$11,250 of said principal, and interest on the whole for six
months, was about to fall due, forwarded his said security
through the Imperial Bank to Saskatoon for collection by
it. When doing so he wrote Mr. McCallum of said firm of
brokers a brief note, dated 29th March, 1913, in regard
thereto and another security of the like character, stating
the amounts respectively due, the one on the 12th of April
and the other on the 10th of April, and that he was notify-
ing the said parties of his sending said documents to the
Imperial Bank for collection. And then, by the last sen-
tence of *his said letter, said:

I would like if you would also notify them that these payments
must be met, and if you should have any good agreements offered you
about that time you might advise me.

On the 29th they replied that they had notified said
parties, and ended by saying that they would try and get
an agreement of about the “right size to submit to you as
soon as the money is paid.”
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On the 7th of April they wrote Shaw that they had a
letter from Masson stating that he expected to be in Sas-
katoon early in April “and would be prepared to make his
payment on the Blain agreement.”

Meantime they had submitted another investment to
him and in regard thereto he replied by saying

I will do nothing with this until the agreements that are now due
are paid.

On the 19th April, 1913, Shaw wrote McCallum as fol-
lows:

I received your letter of the 7th instant, also your wire of the
11th. I have had no word from the Imperial Bank that either one
of the agreements has been paid, and the parties interested have not
even written about them.

I will notify the bank that if these agreements, also Irving’s Mort-
gage are not paid by the Ist May, to take the necessary proceedings
immediately to collect same.

And on the 1st of May, 1913, McCallum & Vannatter,
writing in regard to other matters, say as follows:—

Mr. Masson from Oftawa has not arrived yet, but in talking to
a friend of his he stated that he expects Mr. Masson daily, and under-
stand he expects to make his payment as soon as he reaches here, which
will also be turned over to you.

As soon as we collect some more money for you, will submit an
agreement, but will not do so until we get the money out of your Sas-

katoon agreements, when we hope to put up something to you which you
will consider favorably. :

When Masson did arrive a few days later he does not
seem to have been quite as prepared to pay as his evidence
pretends he was, if another letter from MecCallum, on the
6th May, 1913, to Shaw is to be relied upon, amongst other
things announcing arrival of Masson, but saying:

He is not positive whether he will be able to make the full pay-
ment or not as he is expecting some money and has not received it yet.
In any case he will be able to pay a goodly portion of it.

Such was the situation when the following telegrams

passed between MeCallum and Shaw:—
May 6th, 1913.
Hedley Shaw,
¢/o Maple Leaf Milling Co.,
Toronto, Ontario. )
Have interviewed Masson, and he wishes to obtain title to Lot 18,
Block 176. To do this he offers agreement for sale covering 50 feet of
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good business property south side of river sold April 30th to good eastern
parties for $25,000. On this there was a cash payment made of $6,250,
leaving a balance due of $18,750 in three equal payments in six, twelve
and eighteen months with interest at eight per cent. In addition to
this agreement he will pay $5,750 cash. Can recommend security in
property offered and all parties good. This pays 23 per cent without
deducting any bonus on October payment due by Masson to you. Wire
at once if ean accept.
D. J. MecCallum.

Toronto, Ont., May 7th, 1913.

D. J. McCallum:—

To-day’s value Masson agreement twenty-three thousand five hun-
dred and fifty, with twelve thousand, two hundred and fifty now due,
balance due in five months. Prefer getting money as can use to good
advantage elsewhere. However, if Masson will pay six thousand and
you say agreement and parties are as good security as agreement giving
up, you may close.

Hedley Shaw.
May 8th, 1913.
Hedley Shaw, Esq.,
Toronto, Ontario.

Arranged proposition according our wire excepting cash will be $6,000.
Consider new agreement good and you will still hold Masson’s covenant.
Will write you fully to-morrow.

D. J. McCallum.

So far from agreement of Easton offered in exchange
being, as stipulated by Shaw in his said telegram of 7th
May, 1913, as good security as agreement he was asked to
give up, it seems to me quite clear that was not the case.

The agreement he wags asked to give up (of which I have
set forth above the facts it evidences) was for only half the
purchase price of the land securing it, whilst that Easton
agreement was for three-quarters of the purchase price of
the land.

How such an audacious misrepresentation came to be
made (if made in the sense respondent contends for) by
the parties making it passes my comprehension, unless
moved by a fraudulent purpose.

It turned out that the Faston contract which was ten-
dered was not in fact the real contract which then existed
between Easton and Masson.

That had been entered into between Masson, as vendor,
and Easton, as purchaser, and was negotiated for Masson
by the said McCallum & Vannatter in the previous Octo-
ber when the cash payment of $6,250 was made, and in-
terest on the balance of $18,750, at 8 per cent per annum
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had fallen due with an instalment of $6,250 of principal,
on the 30th of April, 1913, when it was well known to both
Masson and said firm that Easton could not meet his pay-
ment then due.

Under such circumstances they were driven to substitute
another contract as if entered into on the 30th of April,
1913, at which date instead of in the previous October, the
cash payment was pretended to have been made, and this
substituted contract was executed by Masson but not by
Easton until some time after appellant Shaw had become
suspicious and had repudiated the transaction set forth in
above quoted telegrams.

Exactly when it was executed by Easton does not appear
in evidence. He was unable through illness to attend the
trial.

Ingram who is supposed to have attested his signature
was not’called as a witness.

But we have in the correspondence a letter from McCal-
lum & Vannatter, dated 7th June, 1913, to Shaw trying to
induce him to reconsider his determination not to carry out
the proposal, in which they tell him they had sent the
papers to Renfrew, where Easton resided, to be completed.

I think this is much more cogent evidence than what
counsel before us, driven to despair apparently, suggested
was to be found in some remarks of Mr. McCarthy when
arguing one of the many points discussed at the trial, hap-
pened to refer to it as if it had been executed in May.

He was neither intending to make an admission of that
kind nor, in what he was arguing then was the exact date
of execution by Easton an essential feature—so long as the
matter he was referring to indicated the signing by Easton
was after what had transpired and was being put forward
as a completed contract, when in fact it was not.

It was this - pretended Easton agreement of 30th of
April, 1913, that was made the basis of the assignment by
Masson to Shaw, and is sought herein to be made the
material part of the basis of this action for specific per-
formance.

But curiously enough (though one of the reasons which
McCallum, or MacCallum & Vannatter, persistently
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1922 pressed on Shaw in their letters trying to inducé him to

S=aw  accept this assignment and thus carry out the alleged agree-

Massox ment to exchange the Easton agreement for that of Blain,
Idington J. Was the value of Masson’s covenant for due payment by
——  FEaston) Masson now pretends herein that such a covenant
was a fraud upon him and ought to be deleted from said
assignment.

The existence of such a covenant binding Masson for the
due payment by Easton, is the only respectable excuse for
the said firm assuring Shaw that the one security might
be taken as the equivalent of the other, but even that could
not justify it, for Masson’s means of payment seems to
have been dependent on his wife’s will and means to pay.

Even if otherwise, I am unable to see how an exchange
of securities, which in their essential feature depended on
the value of the land, securing either, such misrepresenta-
tions as impliedly made relative to their being of equal
value, can be in any way justified or in any respect held to
have been a due fulfilment of the express condition of Shaw’s
reply: “And you say agreement and parties are as good
security as agreement giving up, you may close.”

It was clearly expected McCallum could say so honestly.
Indeed, curiously enough, McCallum did not in his reply
expressly venture so far. The parties never were in fact
ad idem when telegrams duly scrutinized.

It seems to me absurd to call the securities that would
be afforded for payment of the $17,500 balance on land,
bought only for $25,000, as the equivalent of $18,500, or
even $23,400 on land bought for $45,000. I assume, as no
evidence to the contrary, these prices represent what was
then believed to be respective value of each.

I have no hesitation in holding that an assurance given
Shaw to that effect was not given in good faith, or within
the terms of the conditions he had imposed as basis for
such temporary and conditional assent as he gave.

I agree with the finding of the learned trial judge that
the whole dealing was vitiated by the fraud carried out in
the substitution of the actual Easton agreement by another
fabricated transaction.

Indeed I cannot help coming to the conclusion that the
whole transaction was so saturated with fraud that even if
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MeCallum & Vannatter could be held to have been agents
of Shaw whilst so deceiving him, the case would fall within
the rule laid down in Mortlock v. Buller (1), and followed
by many cases since, and hence no relief by way of specific
performance can be properly founded thereon.

But it seems clear beyond any doubt that the firm of
MecCallum & Vannatter was the agent of respondent Mas-
son, and merely, so far as Shaw was concerned, a means of
communication used by respondent in his dealings in ques-
tion herein with the said Shaw, who was in Toronto, whilst
Masson and his agents were in Sagkatoon. What was said
in the telegram by Shaw to said agents might as well have
been said direct to.the party making the proposal, and if
he receiving it had so replied, and thereby falsely assured
the other of the facts as to value, there would be no basis
thus furnished for a binding contract.

MecCallum, the senior member of said firm, had died in
November, 1915, and hence the only actual witness who
could speak to the relations between Masson and said firm
was Vannatter, and he swears distinctly that they got two
hundred dollars from Masson as commission for their ser-
vices in bringing about the alleged agreement now in ques-
tion and never got nor pretended to claim from Shaw any
commission. .

It was suggested in argument that said firm had been
acting as agent for Shaw in other matters, and hence an
inference might be drawn as to the actual relation between
them. In like manner they had been acting previously for
Masson in bringing about the sale to Easton.

A perusal of the entire evidence including the correspond-
ence leads me to the conclusion that they were, so far as
Shaw was concerned, merely brokers selling securities of
the class in question and looked to their clients, offering
securities such as those in question herein, for their com-
mission.

Of course such a relationship would naturally give rise to
much correspondence between them and investors like
Shaw, tending to give their relation another colour.

(1) 10 Ves. 202,
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We have a fairly good test in this very case of how Shaw
looked upon their relations.

Although he had bought the Blain security now in ques-
tion from Blain through them, when it came to a question

‘of collecting same he entrusted that to, and sent the docu-

ments to, the bank, and at the same time writing to them
respectively and acquainting their agents of his having
done so, and asking that they call and pay what was due.

At the same time, as I infer, it was by way of mere
courtesy to the brokers that he notified them of what he
had done.

 Be all that as it may if there was anything beyond what
I suggest there was no evidence adduced directly bearing
upon the point, except that of Vannatter who seems to
have given his evidence fairly and without prejudice.

I cannot see how Masson can escape the consequences of
what was done on his behalf and to which he was an actual
party in the framing up of the deceptive substitution of the
Easton agreement by another which was, I hold, fraudu-
lent.

For these reasons alone I submit the judgment of the
learned trial judge is correct and the Appellate Division in
error in setting same aside. .

In deference to what is said in the said appellate court’s
judgment, I respectively submit that there being fraud,
which is not denied therein, no relief should have been
given by way of specific performance.

What seems to me, I most respectfully submit, to be un-
doubted law is the statement of the relevant law in Fry’s
Specific Performance, 4th ed. at page 306, par 703, that
where there is fraud in the obtaining of the contract or in
the course of its performance, there is ground for the can-
cellation of the contract and, a fortior:, that it presents to
the party defrauded a complete defence to an actlon for
specific performance.

This aspect of the law seems, I most respectfully sub-
mit, to have been overlooked by the majority in the
Appellate Division, which treated the action as one for
rescission and reversed the learned trial judge’s judgment,
although Mr. Justice Middleton in his brief dissenting
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judgment, pointed out how he deemed the fraud to be an
impossible barrier to relief sought.

Notwithstanding the fact that Shaw had in his letter to
MecCallum, ¢/o McCallum & Vannatter, of the 29th May,
1913, pointed out some reasons for suspecting the value of
the Easton agreement as a security, and after getting their
explanations, on the 11th of June, 1913, had sent the fol-
lowing telegram to them,

Toronto, Ont., June 11th, 1913.
D. J. McCallum,

care McCallum & Vannatter,
Saskatoon.

Your letter June 7th received, don’t consider property new agreement
good security, don't care to take new agreement unless substantial pay-
ment say twenty-five hundred dollars made on property, please adyise.
Hurst balance money due must be paid immediately.

H. Shaw,
and that he had thus distinctly refused to carry out the
alleged arrangement unless so modified as therein required
the respondent failed to bring any action until this one, on
the 17th November, 1917. Four years and a half seems,
under such circumstances, rather a long time to wait be-
fore bringing an action such as this.

Meantime the Easton property was sold for taxes appar-
ently in 1915 and 1916, and Easton had failed entirely to
meet his payments according to the terms of his agreement
in question, and the respondent had failed to meet his
obligations under his covenant in the assignment by him
to Shaw on Easton’s default, or to tender Shaw payment
of same.

That presents rather a remarkable case of non-
observance of the rule laid down by Lord Alvanley in Mql-
ward v. Earl Thanet (1), that

a party cannot call for specific performance unless he has shown himself
ready, desirous, prompt and eager
which has in substance remained good law to the present
day.

Then if we try to apply herein common law to this
alleged contract its fraudulent character still remains a
good defence. -

(1) 5 Ves. 720n.
53558—8
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Jo22 And if there were no such defence available damages

SI;E;*W would be the only relief, in which case the duty of the re-

Masson spondent would have been to minimize the damages by

Idington 7. Such other steps as available to him in way of reselling the

- ——  thing he alleges he had sold, to say nothing of his express
covenant to pay on Easton’s default.

Not the least curious of the many features presented by
this case is the attempt to delete that covenant although
the evidence is that such is the usual form of contracts in
Saskatchewan, in transferring such like securities as the
Easton agreement.

Indeed that was brought home to the respondent, if he
never knew before, by the assignment of his own contract
with Blain by the latter, to which he was a party, and
wherein Blain had to give his covenant to pay on Masson’s
default.

The printed forms are identical except for a few im-
material words.

That covenant of the respondent was part of the agree-
ment tendered by his agents McCallum & Vannatter in
execution of the-alleged agreement now sued on and is thus
part of the foundation of this action. .

Yet the judgment appealed from retains for respondent
the right to insist, in a modified way not clear, on his
peculiar contention when before the Master in Ordinary.
I need not pursue this matter further than to point out
that Shaw uniformly adhered to his imperative condition
that there must be at least $2,500 added to the original
proposal for exchange in order to bring the Easton security
up to the standard of equality he had insisted on in his
telegram giving a conditional assent to the respondent’s
proposition.

The correspondence, after his refusal to carry out the
proposal as made by respondent through his agent McCal-
lum & Vannatter, does not seem to me to help or hinder
either party.

It discloses that respondent’s said agents hoped to secure
such further payments by Easton as would reduce the
amount of his lability and thereby induce Shaw to look
upon the securities sought to be exchanged as nearly
equivalent in substantial value.
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I am of the opinion that for the foregoing reasons this
appeal should be allowed with costs here and in the appel-
late division and the judgment of the learned trial judge be
restored.

Durr J—The appeal turns upon two telegrams in the

following terms:—
May 6th, 1913.
Hedley Shaw,
¢/o Maple Leaf Milling Co.,
Toronto, Ont.

Have interviewed Masson, and he wishes to obtain title to Lot 18,
Block 176. To do this he offers agreement for sale covering 50 ft. of good
business property on south side of river sold April 30th to good Eastern
party for $25,000. On this there was a cash payment made of $6,250,
leaving a balance due of $18,750 in three equal payments of six, twelve
and eighteen months with interest at 8 per cent. In addition to this agree-
ment he will pay $5,750 cash. Can recommend security in property offered
and all parties good. This pays 23 per cent deducting any bonus on Octo-
ber payment due by Masson to you. Wire at once if can accept.

D. J. McCallum.

Toronto, Ont.,, May 7th, 1913,
D. J. McCallum:—

To-day’s value Masson agreement twenty-three thousand, five hun-
dred and fifty, with twelve thousand, two hundred and fifty now due,
balance due in five months. Prefer getting money as can use to good
advantage elsewhere. However, if Masson will pay six thousand and
you say agreement and parties are as good security as agreement giving

up, you may close.
Hedley Shaw.

The authority given to MecCallum was an authority to
accept the terms of May 6th. MeCallum professed to enter
into an arrangement of a very different character. In fact
he attempted with Masson’s approval to use his authority
in a manner which both of them must have known was not
consistent with good faith towards Shaw. Shaw on dis-
covering this was entitled to repudiate the whole thing as
a fraud upon him, which he did. 1In the circumstances the
agreement was not an enforceable one.

The point chiefly insisted upon was that Shaw could not
retain the moneys paid by Masson and at the same time

repudiate the agreement which MecCallum professed to

make with Masson. This argument plainly fails of effect
when the relations between Shaw and Masson are remem-
bered. Masson was the debtor to Shaw who held as
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1922 gecurity a lien upon lands which Masson had purchased

,SEZAW from him. Masson proposed that Shaw should accept in
Masson exchange for this security a lien upon other lands and
Du 7. certain additional payments. Shaw consented subject to the
—  condition that Masson’s debt to him should be reduced by
a named amount. The debt was overdue. The moneys
. paid by Masson were paid in performance of his obligation
to Shaw and were applied in reduction of the debt.
Shaw’s right to retain the moneys paid was an uncon-
ditional right on two grounds, in the first place, and this
of course is quite conclusive, it was paid in reduction of the
existing debt, in performance of the existing obligation and
not in execution of any fresh obligation to be undertaken
by Masson. In the second place, the common law rule is
quite plain that the general principle solvitur in modo sol-
ventis is subject to an exception in cases in which the
money paid is admitted by the payer to be due. The
authorities are conclusive that a debtor paying an admitted
debt cannot lawfully attach conditions to the payment;
and that the creditor receiving the money does nothing
wrongful in retaining it, although he disregards the con-
ditions. Miller v. Davies referred to by Lord Esher in Day
v. McLea (1) at page 612; Ackroyd v. Smithies (2); Day
v. McLea (1). The retention of the money in such a case
is not a trespass; a count for money had and received
would not lie because the view of the law is that where the
money is admitted to be due there is nothing contra equum
et bonum in retaining it.
The appeal should be allowed and the action dismissed
with costs.

AncLiN J—The plaintiff sues for specific performance
of a contract whereby, in consideration of making a cash
payment of $6,000 and transferring to the defendant all
his interest in a sale agreement whereby one Easton had
purchased from him certain property in Saskatoon, the de-
fendant, who had acquired the interest of one Blain, as
vendor, under.an agreement for the sale of certain other
property, agreed to convey such latter property to the
plaintiff and to relieve him from liability for payment of

(1) 22 Q.B.D. 610. (2) 54 L.T. 130.
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the purchase price thereof. The plaintiff also claimed that
the contract sued upon should be reformed by the excision
from it of a personal guarantee by him of the Easton pay-
ments. The defendant denied the making of the contract
sued on and, by amendment, pleaded that, if given, his
assent thereto had been procured by fraud.

The learned trial judge found that a condition upon
which the defendant had, by his telegram of the 7th of
May, 1913, authorized acceptance of the plaintiff’s offer—
namely, that McCallum and Vannatter, agents at Sas-
katoon, should assure him that the Easton agreement and
parties were as good as the Blain agreement and the parties
to it—had not been fulfilled; and he also maintained the
charge of fraud. As stated by Meredith, C.J.O., the de-
fendant
had no knowledge of the true nature of the transaction between the
plaintiff and Faston until it was divulged by the plaintiff in giving his
testimony at the trial.

The action was accordingly dismissed in the trial court.

The Appellate Divisional Court agreed that the fraud
alleged by the defendant had been established. It found,
however, that there had been a binding acceptance of the
plaintiff’s proposal and that, inasmuch as the defendant re-
tained and made no offer to refund $5,000 of the $6,000
cash payment which he had received and the Easton pro-
perty had been sold for taxes in the interval, the defendant
was not entitled to rescission of the contract and should
be ordered to carry it out. The reformation asked by
the plaintiff was not granted. Specific execution of the
contract as drawn was accordingly decreed at the instance
of the party held to be chargeable with fraud in procuring
it. Such a result is startling, to say the least.

While disposed to agree with the construction put by the
Appellate Court on the telegram of the 7th of May and to
regard what took place as a fulfilment of any conditions
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difficulty in regard to the making of the contract sued upon
lies deeper—that it consists in the non-existence of the sub-
ject matter in respect to which the defendant intended to
contract. The proposition made to him and of which
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acceptance was authorized by his telegram of the 7th of
May was for the transfer to him of an agreement by Easton
for the purchase of land dated the 30th of April, 1919,
already made. There was in fact no such agreement at
that time. The plaintiff never contemplated the taking
of an agreement which was yet to be made, and was in fact
made only on the 8th of May.

But the finding of fraud imputable to the plaintiff, con-
firmed by the Appellate Divisional Court, rests upon
evidence quite adequate to ensure its not being disturbed
in this court, and upon that finding this action in my
opinion must fail. It would indeed be an extraordinary
case in which specific execution of a contract so tainted
could be decreed. It may be that as a pre-requisite to
seeking rescission the defendant would have been obliged
to proffer restitution of the money paid him by the plain-
tiff. But fraud is a personal bar to specific performance
which may be set up by a defendant not entitled to rescis-
sion. Fry on Specific Performance (5 ed.) section 749.
The defendant is not seeking the aid of the court either to
obtain rescission or for any other purpose. He is merely
resisting a demand for specific performance. The plaintiff
owed him more than $11,000 upon a contract still in his
hands. I cannot see that the application by the defendant
in reduection of that indebtedness of the $5,000 paid him
precludes his contesting the plaintiff’s claim in this action.
I am rather inclined to take the view that commended
itself to Mr. Justice Middleton as to the essence of the
transaction between the parties and the nature and effect
of the fraud perpetrated. But in any aspect of the matter
the plaintiff is not entitled to the relief for which he sues.

There is no counter claim. The judgment must there-
fore be confined to a dismissal of the plaintiff’s present
action leaving either party to assert such further rights and
claim such other remedies as he may be advised.

Bropreur J.—1 concur in the result.
Mienavnr J—Both the learned trial judge and the

Appellate Divisional Court found that a fraud was com-
mitted by the respondent in representing to the appellant
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that the agreement of sale between the respondent and
Faston was made on April 30, 1913, whereas it had really
been made on October 30, 1912, and Easton had failed to
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meet the payment on account of capital which became due Mignault J.

on April 30, 1913, to wit, $6,250. Easton had applied for
.an extension of time to effect this payment, and McCal-
lum and the respondent conceived the idea of making a
new sale agreement between the respondent and Haston,
dated six months after the real one, in order to induce the
appellant to accept it and to agree to “switch ” the Blain
agreement of sale to Masson, which had been transferred
to the appellant, for the Masson agreement of sale to
Baston. I think this fraud has been brought home to the
respondent, whether or not McCallum was his agent, for
the learned trial judge believed the statement of Vannatter,
McCallum’s partner, that the respondent was aware of the
contents of McCallum’s telegram to Shaw of May 6, 1913,
wherein the false and fraudulent representation as to the
date of the Easton agreement was made.

The appellant thus deceived had authorized MeCallum
to accept the Easton agreement for the Blain agreement,
subject to the payment by the respondent of $6,000. Me-
Callum obtained a cheque for $5,200 from the respondent,
and sent to the appellant $5,000 to be credited on the pro-
posed exchange of agreements, retaining $200 for com-
mission. He subsequently collected $1,000 from Easton, to
wit, $750 for interest due Masson and $250 paid by Easton
for a time extension, and this $1,000 he held to be paid to
the appellant when the latter would have signed (which he
never did) a transfer of the land covered by the Blain
agreement. ‘

Notwithstanding that the Appellate Divisional Court
concurred in the trial judge’s finding of fraud, it appears
to have looked at the case as if the appellant had asked
for the rescission of the agreement on which the respond-
ent’s action was based. And for the reason that the appel-
lant could not obtain rescission without returning the
$5,000 he had received from the respondent, and which he
did not offer to return, and without also returning the land
the respondent had agreed to sell to Easton, and which had
been sold for taxes, the appellate court granted specific
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1922 performance of the agreement between McCallum and re-

SH;W spondent.
MassoN The respondent had indeed prayed for the specific per-

Mignault J. formance of this agreement, but the defendant did not
—  counterclaim and was content to ask for the dismissal of
' the action. There was therefore no demand for rescission,
but only one for specific performance, which was met by
a denial of the alleged agreement. The appellant dis-
covered the fraud only at the trial and amended his state-
ment of defence by setting up that by reason of this fraud
the respondent was not entitled to ask for specific perform-

ance of the agreement.

The question is therefore whether the respondent can
obtain specific performance of an agreement procured by
fraud. The only answer in my opinion should be in the
negative. The respondent’s action therefore fails. What-
ever other rights the respondent may have in view of the
appropriation of the $5,000 by the appellant for a purpose
other than that for which it was paid to him, it is clear that
he cannot come before the court and ask that it exercise
its equitable jurisdiction by decreeing specific performance
of an agreement tainted by fraud.

I would therefore, with respect, allow the appeal and
restore the judgment of the learned trial judge which dis-
missed the action, leaving to the parties such other
remedies, if any, to which either of them may be entitled.
The appellant should have his costs here and in the Appel-
late Divisional Court.

Appeal allowed with costs.
Solicitors for the appellant: Millar, Ferguson & Hunter.

Solicitors for the respondent: FEwart, Scott, Kelley &
Kelley.
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Negligence—Master and servant—Liability—Machine throwing off steel
particles—Guard—Goggles—Arts. 1058, 1064 C.C.—Art, 1384 C.N.

The respondent, a skilled and experienced workman, employed by the
appellant company, was in charge of a lathe for paring down steel
rods. From the machine, when normally operated, particles of steel
dangerous to the eyes flew in different directions. A steel shaving
having struck respondent’s right eye and ruptured the eye-ball, neces-
sitating the extraction of the eye, the respondent brought action for
$5,000 damages.

Held, Davies C.J. dissenting, that as the injury had been caused by a
thing under the appellant’s care without human agency intervening,
the case fell within the purview of article 1054 C.C.; the consequent
prima facie liability was defeasible only by the appellant “establishing
that it was unable by reasonable means to prevent the act (le fait)
which had caused the damage ”; and, upon the evidence, the appellant
had failed to do so. Quebec R.LH. & P. Co. v. Vandry ([1920] A.C.
662) and City of Monireal v. Watt & Scott ([1922] 2 A.C. 555)
followed.

Davies C.J. dissenting—The respondent had the onus of affirmatively
establishing that a guard upon the machine was feasible and prac-
ticable having in view the efficiency of the machine and therefore
was a reasonable means of preventing the injury, which he failed to
discharge. )

Pe

3

Per Duff J.—Any physical object handled or directed can be a cause of
damage within the meaning of article 1054 C.C.; an automobile,
for example, containing within itself its own forces of propulsion
causing harm by impact is a “thing” causing “ damage” within the
meaning of that article.

Per Duff J.—As between the appellant and the respondent, it cannot be
assumed under article 1054 C.C., but must be proved, that the
machine which the respondent was operating was a thing in the care
of the appellant.

Per Brodeur J.—The appellant is also liable under article 1053 C.C.
Judgment of the Court of King’s Bench (Q.R. 32 K.B. 443) affirmed,

Davies ©C.J. dissenting.

*PresENT:—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.
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APPEAL from a judgment of the Court of King’s Bench,
appeal side, province of Quebec (1), affirming the judgment
of the Superior Court, Martineau J. and maintaining the
respondent’s action for $5,000.

The material facts of the case and the questions in issue
are fully stated in the above head-note and in the judg-
ments now reported.

‘Cook K.C. and Heney for the appellant. The use of
goggles by the appellant’s workmen in connection with the
operation in question was impracticable and unnecessary.

In any event, the appellant complied with its legal duty
in regard to goggles by providing the same for the use of
its skilled mechanics who thoroughly understood the char-
acter and dangers of the work in which they were engaged.

No legal duty was placed on the appellant to force its
expert workmen to wear these goggles.

The use of a guard over the cutting tool of the lathe was
impracticable, unnecessary and unknown, and the failure
of the appellant to devise such a guard which nobody else
had devised or used on a machine which had safely been
operated for over three years would not in law constitute
an act of negligence attaching legal responsibility for
injury.

The determining cause of the accident was the fault and
negligence of the respondent himself in placing his head
too close to the machine while the same was in operation
and in not properly attending to his duty.

Ogden K.C. and Popliger for the respondent. Under Art.
1054 C.C., as interpreted by the Privy Council in Quebec
Ry. LH. & P. Co. v. Vandry (2), it was incumbent upon
the appellant to exculpate itself by affirmative proof that
it could not have prevented the accident, which evidence
had not been made.

Tas CHIEr Justice (dissenting).—After reading the
evidence in this case, I am not prepared to hold that the
suggested guard upon the machine which the plaintiff was
operating when he was injured was practicable having

(1) [1922] Q.R. 32 K.B. 43. (2) 119201 A.C. 662.



S.CR. SUPREME COURT OF CANADA

regard to the working efficiency of the machine. There is

no evidence which affirmatively establishes that proposition’

and it appears to me that the absence of such evidence is
fatal to the plaintiff’s claim.

The plaintiff, himself a skilled workman, aged about 28
admitted that it was not customary in factories for guards
to be placed on machines of the kind he was operating
when injured. No one else stated that such guards were
customary or known. The machine manufacturers had
never supplied them. The provincial inspectors had never
suggested their use. Neither in Canada nor elsewhere were
they shewn to have been used.

- I think the duty of proving that such a guard was feas1b1e
and practicable, having in view the efficiency of the ma-
chine, lay upon the plaintiff, and that the defendants could
not be held liable for such an accident as happened to the
plaintiff unless such evidence was given.

In the late case of City of Montreal v. Watt & Scott (1),

. their Lordships of the Privy Council explained what was
meant by them in the case of the Quebec Railway Light,
Heat & Power Co. v. Vandry (2) as to the proper con-
struction of article 1054 of the Quebee Civil Code, namely,
that the words “ unable to prevent the damage ” meant

unable by reasonable means to do so and did not denote an absolute
inability.

It becomes then a vital question as to Whether the sug-
gested guard, having regard to the necessary efficiency
of the machine being operated, was a reasonable means of
preventing such damage as the plaintiff suffered here. In
other words, was it practicable?

No evidence was given to shew that it was. And the
universal absence of its use anywhere on similar machines
would, it seems to me, lead to the conclusion that it was
not.

As to the conclusion that it was the duty of the defend-
ants to have compelled the workmen to wear goggles, the
learned judge found that their use was impracticable and

(1) [1922] 2 A.C. 555. (2) 119201 A.C. 662.
556476—1%
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that no fault could be imputed to the defendants in that
regard. I can only say that I agree with him and the
learned dissentient judges of the Court of King’s Bench
on that point.

. For these reasons, I would allow the appeal and dismiss_
the action.

IpingToN J—For the reasons assigned by the learned
trial judge, and those in appeal agreeing therewith, I would

“dismiss this appeal with costs.

Durr J—As regards the merits of the appeal as a whole
I do not dissent from the conclusion at which the court has
arrived. There are points, however, of great importance
raised in the course of the discussion and to some extent
considered in the judgments of the Court of King’s Bench
which eannot, I think, properly be passed over without an
observation or two. ,

And first, I am unable to agree with the suggestions
which have been advanced as to the limited scope of Art.
1054. By that article there are three conditions of respon-
sibility. One is that the plaintiff shall have suffered dam-
age, another is that the damage shall have been caused
by a “thing” and the third is that the “ thing” causing
the damage shall have been under the care of the defend-
ant or of some person for whose conduct he is responsible
vis @ vis the plaintiff. The responsibility is the legal result
of the concurrence of these factors unless the defendant
brings himself within the exculpatory clause by shewing
that the damage could not have been avoided by him
through the use of means which he might reasonably have
been expected to employ.

I confess I am unable to understand the contention that
a physical object handled or directed (as an automobile,
for example), cannot be a cause of damage within the
meaning of Art. 1054. This view seems to me to involve the
assumption that the more complete the control the defend-
ant has over the physical object which is the cause of -the
harm the less cogent is the presumption against him of re-
sponsibility. I cannot understand why, for example, an
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automobile containing within itself its own forces of pro-
pulsion causing harm by impact may not be a “thing”
causing “ damage ”’ within the meaning of Art. 1054.

It is quite true that until recently the courts in France
seem to have been committed to the doctrine which limits
the application of Art. 1384 to cases of damage caused by

the “ fait autonome ” of the thing. That doctrine appears, -

however, to have been discarded. and it is worth while I
think to. quote in full the note of M. René Demogue in
20 Rev. Trim. at p. 734 in the following words:

La Cour de Cassation (ch. civ. 6 nov. 1920, D. 1921. 1. 189) a rendu .

un arrét qui marque une étape dans la théorie de la responsabilité du
fait des choses. Un incendie éclatant dans une gare est alimenté per des
résines qui s'y trouvaient et il gagne des installations voisines. La cour
a déclaré “ qu’il n’est pas nécessaire que la chose ait un viee inhérent
4 sa nature susceptible de causer le dommage, 'art. 1384 rattachant la
responsabilité & la garde de la chose, non & la chose elle-méme.” Aussi
a-t-elle cassé Parrét qui, pour refuser d’appliquer I’article 1384, déclarait
que la cause du dommage doit résider dans la chose et que la résine
n'avait pu s’enflammer spontanément. Cette solution est en opposi-
tion avec la jurisprudence antérieure des cours d’appel (v. Bordeaux, 26
oct. 1909, S. 1914, 2. 214 en note; Paris, 23 mars, 1911, S. 1913, 2. 302),
La portée de 'arrét actuel est considérable. On pourra linvoquer pour
obtenir indemnité si un incendie se communique du mobilier d’une maison
3 la maison voisine, si un objet manié ou dirigé cause un dommage. Ce
sera donc la conséceration de cette idée sociale: quiconque a le profit d’une
chose mobiliére doit supporter le dommage qu’elle occasionne. Cette base
donne & cette innovation une chance trés sérieuse de se consolider.

L’arrét précise un autre point. La responsabilité de l'article 1384 ne
peut étre détruit que par la preuve d’un cas fortuit ou d’une force
majeure non imputable au défendeur. Il ne suffit pas de prouver que
on n’a commis aucune faute ou que la cause du dommage est inconnue.
Ainsi se trouve condamnée I'opinion d’un arrét antérieur qui se contentait
de l'impossibilité de déterminer la cause de I'accident (Req. 30 mars, 1897,
8. 98, 1. 65) 11 faut prouver un fait déterminé: ainsi le terme de présomp-
tion de faute parait insuffisante. Il y a une responsabilité légale ne com-
portant que des causes précises d’exonération. Par 13 encore la responsa-
bilité se trouve étendue.

This note by the eminent commentator may well serve
as a warning against the risk of adopting too readily as a
guide for the application of Art. 1054 C.C. the decisions of
the French courts on the subject of responsabilité.

The note also brings into relief the fact that the develop-
ment of la jurisprudence on this subjeet in France has
gradually come under the influence of a definite doetrine
of social responsibility, a doctrine on its legal side known
as le risque créé. 1t cannot be too rigorously insisted upon
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that the natural meaning of the language of Art. 1054 can-
not properly be expanded in deference to any such doctrine.
Art. 1054 lays down a rule of the law and the scope of the
rule must be ascertained by the usual means of interpreta-
tion. ,
That brings me to a point raised by this appeal in respect

- of which there has been no discussion but which I think

it is my duty to mention. And that is the question,
whether or not, as between the appellant company and
Smith, the machine which Smith was operating was a thing
in the care of the appellant company. In France it has
been assumed that in such circumstances the machine was
in the care of the employer, but the assumption rests upon
an application of the doctrine above referred to—the
doctrine that the person who derives the profit from the
operation of a movable thing must incur the loss in-
cidental to the operation of it. That is not an admissible

_ground upon which a similar view as to the effect of Art.

1054 can be based.

Whether or not in the particular circumstances of this
case the conclusion that the machine was in the company’s
care within the meaning of this article is .a point upon
which I express no opinion. We have had no argument
upon it.

AxcLiN J.—In my opinion this case falls within the pur-
view of Art. 1054 C.C. It is a case of damage caused by
a thing under the defendant’s care. Not only is all con-
tributory fault on the part of the plaintiff negatived, but
human intervention, either by him or by any other person,
was not a factor in the causation of the injury. Monireal
Tramways Co. v. Frontenac Breweries (1). The plaintiff
was operating the defendant’s lathe in the normal way
necessary for the work on which he was engaged: the flying
off of the metal chips was an inevitable consequence of such
operation. As put by Mr. Justice Dorion:—

Si Paction de louvrier n’a éé pour rien dans l’accident, c’est done

le fait de la machine qui I’a causé, et il incombe au gardien de la chose
de se disculper.

(1) [19211 Q.R. 33 K.B. 160.
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That he can do, as held by their Lordships of the Judicial
Committee in Quebec Railway, Light, Heat and Power Co.
v. Vandry (1) only by

establishing that he was unable to prevent the act (le fait) which has
caused the damage

—which, as their Lordships’ later judgment in City of
Montreal v. Watt & Scott (2), explains, implies “ unable
by reasonable means.”

The burden of establishing this exculpation falls on the

defendant. The learned trial judge found that the plain-
tiff had affirmatively established that the absence of a
guard on the machine constituted fault sufficient to entail
responsibility under Art. 1053 C.C. The majority of the
learned judges of the Court of King’s Bench approved of
that finding-and also held that failure of the defendant
to insist on the workman operating the machine in question
using goggles amounted to actionable fault. There is
evidence in the record to support both findings. The
efficiency of the precautions which were found to have been
wrongfully omitted is probably established; their prac-
ticability seems to be much more open to question. I am
by no means satisfied that I should have found that it had
been affirmatively established. -On the other hand, giving
to the findings made below the weight to which they are
entitled, I am not prepared to say that it is so clearly
proven that the defendant was unable by the use of one
or other of these means—both certainly reasonable in them-
selves if efficient and practicable—to prevent the act (le
fait) that caused the damage for which the plaintiff seeks
to recover that the judgment in his favour, affirmed on
appeal, should be set aside here.

BrobeEur J.—Que cette cause soit décidée sous I'autorité
de Y’article 1053 ou de l'article 1054 du code civil, je suis
d’opinion que la défenderesse, la compagnie Vickers, a
engagé sa responsabilité.

Y a-t-il eu faute de la part de la compagnie? Je n’hésite
pas a dire que oul.

(1) [1920] A.C. 662. (2) [1922] 2 A.C. 555.
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Cette machine 3 laquelle travaillait Smith était incon-
testablement dangereuse. La preuve a été contradictoire
sur ce point, mais le juge qui présidait au proces a ordonné
une expertise; et ’expert, dont la compétence ne saurait
8tre mise en doute, vu qu’il est & la téte de 1’école technique,
a fait fonctionner cette machine et a rapporté que dans
sa marche normale elle pouvait causer I'accident dont le
demandeur Smith a été le victime.

Le patron d’un établissement industriel est obligé de
protéger ses ouvriers contre les dangers qui peuvent étre la
conséquence de leur travail; il doit prévoir non-seulement
les causes habituelles mais méme possibles des accidents,
et il doit prendre les mesures propres & les écarter. Sirey,
1878. 1. 412.

Dans le cas actuel, il est en preuve que cette machine
dont se servait Smith a projeté de menues parcelles ou
brindilles d’acier qui lui ont atteint I'ceil et qui en ont
nécessité I'ablation.

La compagnie aurait d{ installer un écran ou un appareil
qui aurait pu protéger I'ouvrier contre ce danger. Elle ne
I'a pas fait.

Elle a prétendu que l'installation de cet appareil n’aurait
pas permis une production aussi considérable. Cette pré-
tention ne saurait la relever de sa responsabilité. KEst-ce
que la vie ou la santé de 'ouvrier ne demande pas une pro-
tection constante de la part de son patron; et ce dernier
a-t-il le droit de sacrifier son ouvrier pour avoir une pro-
duction plus considérable? C’est 14 faire parade d'un
égoisme qui ne saurait avoir grice devant les tribunaux.

Le patron doit veiller & la slireté de son employé.

Mais le patron dit: Nous n’avons jamais eu d’accidents
sur cette machine, et ’écran qu’on me demande d’installer
n’est en usage dans aucune usine. Sur ce point, il y a con-
flit dans la preuve. Le demandeur a prouvé que pour des
machines semblables offrant le méme danger, on se servait
d’une couverture ou d’un écran. De plus, il a demandé de
rouvrir son enquéte pour prouver que des machines absolu-

. ment semblables étaient munies de cet appareil protecteur.

Le juge n’a pas cru nécessaire d’accorder cette demande,
étant convaincu évidemment que la preuve était déja assez
forte pour donner gain de cause au demandeur.
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Si cette cause doit étre décidée sous Pautorité de l'article
1054, si le dommage a été causé “ par une chose qui était
sous la garde ” de la compagnie Vickers, il incombait & cette
derniére de prouver qu’elle n’a pu empécher le fait qui a
causé le dommage. La présomption de faute édictée dans
ce cas ne peut étre détruite -que par la preuve d'un cas
fortuit ou de force majeure ou d’une cause étrangére qui ne
lui soit pas imputable. Dalloz, 1920.1.169.

La défenderesse n’a pas été en position de détruire cette
présomption de faute qui était édictée contre elle. Elle
a, je crois, mis au dossier tous les faits qu'il lui était possible
d’invoquer. Et cependant, non-seulement elle n’a pas été
capable de repousser cette présomption, mais le poids de la
preuve est plutét en faveur du demandeur et est & Veffet
qu’il y a eu négligence de la part de la défenderesse.

Pour ces raisons, son appel doit étre renvoyé avee dépens.

Mienavrr J.—The case established here clearly falls
within Article 1054 of the civil code as construed by the
Judicial Committee in Quebec Railway, Light, Heat &
Power Co. v. Vandry (1), and City of Montreal v. Watt &
Scott (2), being a damage caused by a thing under the
care of the defendant. The lathe which caused the injury
was in perfect order and was operated as it should have been,
the plaintiff being a skilled and experienced workman. In
the proper and normal use of the lathe, particles of steel,
the evidence shews, would fly in all directions from the
eccentric rod which was being pared down, and one of these
particles struck the plaintifi’s right eye and it had to be
removed. The damage here was therefore caused by the
thing, to wit the lathe, which the defendant had under
its care, and not by any human agency negligently setting
the thing in motion. See the distinction made by my
brother Anglin in Curley v. Latreille (3), in which I fully
concur. ‘

In the Watt & Scott Case (2), their Lordships explained
the meaning of their decision in the Vandry Case (1), and
these two decisions should be read together. It is there-

(1) 1920 A.C. 662. (2) [1922] 2 A.C. 555.
(3) [19203 60 Can. S.C.R 131 at p. 140.
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fore authoritatively determined that article 1054 estab-
lishes, for damages caused by a thing which a person has
under his care, a liability which is defeasible only by proof
of inability to prevent the damage. Further, in the Watt
& Scott Case (1), in addition to the views they had ex-
pressed in the Vandry Case (2), their Lordships stated that
“unable to prevent the damage complained of ” means “ unable by reason-
able means.” It does not denote an absolute inability,

It will be interesting to compare the construction placed
by the Judicial Committee on article 1054 of the Quebec
code with probably the latest pronouncement of the Cour
de Cassation in France as to the effect of article 1384 of
the French code. See Cass. civ., 16th November, 1920,
Dallox, 1920.1.169. with annotation by Mr. R. Savatier.
The first paragraph of article 1384 is construed as establish- -
ing a presumption of fault which the defendant can only
rebut

par la preuve d'un cas fortuit ou de force majeure ou d’une cause étrangére
qui ne lui soit pas imputable. Il ne suffit pas au gardien de prouver qu’il
n’a commis aucune faute, ni que la cause du dommage est demeurée
inconnue.

The exculpatory paragraph of article 1384 C.N. is by its
terms restricted to the specific cases therein mentioned, In
Quebec, in a matter coming within the first paragraph of
article 1054, it suffices for the defendant to prove that he
was unable, by reasonable means, to prevent the damage
complained of.

Was this defendant unable by reasonable means to pre-
vent the damage complained of? The learned trial judge
thought that the defendant should have placed a guard
over the lathe to prevent the chips from flying in the oper-

. ator’s face. It is urged that to do so would have been im-

practicable, that it would have interfered with the proper
working of the lathe. I would be very slow to hold that
the person having machinery under his care should resort
to impracticable or unreasonable means to prevent injury
occurring by reason of the normal working of the ma-
chinery. But having carefully read the evidence, I think
it stops short of clearly shewing that it would have been
impracticable to place a guard over this lathe to stop the

(1) 119221 2 AC. 555. (2) [19201 A.C. 662.
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flow of clippings. The non-use of- goggles was not con- 1922

———r

sidered as a fault by the learned trial judge, and it is un- %‘NAMAN
ICKERS,

necessary to say whether it would have afforded a reason-  Lm.
able means of preventing the injury. In my opinion, the .
defendant has not sueceeded in placing itself within the . ——

. . ignault J.
protection of the exculpatory paragraph of article 1054. —_

I would dismiss the appeal with costs.
Appeal dismissed with costs.
Solicitors for the appellant: Cook & Magee.

Solicitor for the respondent: G. Popliger.
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J922  C. GROSS (PLAINTIFF) ................. APPELLANT;
*Nov. 13.
*Nov. 27. AND
H. D. WRIGHT (DEFENDANT).......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA

Contract—Agreement—Breach—Party wall—Narrowing of well contrary
to agreement—Proper remedy—Injunction—Specific performance.

A party wall agreement between appellant and respondent provided that
respondent might build the wall two feet or more in thickness, half
. on each property, the middle line to coincide with the boundary line.
The respondent built a wall the foundation, basement and first
story of which were in accordance with the agreement, but he nar-
rowed the second story by four inches on his own side of the wall,
and the third story by a further four inches, keeping the wall on the
outside (appellant’s side) perpendicular. After it had been erected
for some years and formed a wall of respondent’s building, the appel-
lant, alleging he had recently discovered the breach of agreement.
sued for a mandatory injunction to compel the respondent to pull
down that part of the wall not erected in compliance with the agree-
ment and for specific performance of same.

Held, that these facts did not constitute merely a breach of contract
for which recovery of damages would be a proper remedy, but a tres-
pass, and that the appropriate remedy is to grant a mandatory injunc-
tion as prayed for by the appellant.

Per Idington J. The appellant has also the right to ask for specific per-
. formance of the agreement, and the respondent should be ordered
to rebuild the wall of the same thickness of two feet.

Judgment of the Court of Appeal ([1922] 2 W.W.R. 1028) reversed.

APPEAL from the judgment of the Court of Appeal for
British Columbia (1), reversing the judgment of Clement
J. at the trial and dismissing the plaintif’s action.

The material facts of the case are fully stated in the
above head-note and in the judgments now reported.

*PrEsENT :—Sir Louis Davies CJ. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.

(1) {19221 2 W.W.R. 1028,
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Tae CriEr Justice.—For the reasons stated by my Tdington J.
brother Anglin, with which I fully concur and to which I —
have nothing useful to add, I would allow this appeal with
costs.

IpineToN J.—The appellant owned lot 11, and respond-
ent Wright lot 12, in a certain survey on Hastings street,
one of the best business streets in Vancouver.

The appellant had built on his said lot a frame building
which in the rear part thereof was found to have encroached
upon said lot 12,

In 1908 the said respondent Wright desired to build upon
his said lot 12.

The foregoing circumstances seem to have led to the said
parties entering into an agreement dated 31st January,
1908, whereby appellant, by the first operative clause
thereof, bound himself to remove from the eastern bound-
ary of said lot 11 so much of his said building as should
be necessary in order to enable said respondent Wright
to build the party wall thereinafter provided for at his own
expense as and when required by him for the purpose of
constructing his said building and the proper building and
construction of the said party wall.

The second operative clause reads as follows:—

2. The party of the first part may build a party wall of brick or
other material two feet or more in thickness on any part or the whole
of the boundary line between the said lots Nos. 11 and 12, and under
the sidewalk on Hastings street from the northern boundaries of said
lots, which the party of the second part shall have the right to use as
herein provided, the middle line of which shall coincide with the said
boundary line, and the said party of the first part shall have the right to
enter in and upon said lot No. 11 and build and construet the said wall and
when any portion of the wall so to be built by the party of ‘the first part
shall be used by the party of the second part his heirs or assigns, the
party of the second part, his heirs or assigns, shall forthwith pay to the
party of the first part, his heirs or assigns, one half of the cost price of
the building and construction of the whole thickness of the portion of
such wall so used by the party of the second part, his heirs or assigns,
and in estimating the portion of such wall so used, the cost thereof shall
be estimated on the cost of the whole height of the wall for the width
used from the foundation to the top thereof, and the sum of money to
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be paid by the party of the s;acond part, his heirs and aséigns, to the
party of the first part, his heirs and assigns, shall, until paid, remain a
charge upon the said land of the party of the second part, and shall be
an incumbrance and charge upon said land, being lot No. 11.- The party .
wall to be constructed by the party of the first part to be approximately
as shewn upon the sketched plan annexed to this agreement, subject to
such alterations therein as the party -of the first part may see fit from
time to time to make. In case of total destruction of the said party wall
by fire or otherwise this agreement and all covenants and agreements
herein contained shall terminate. And it is agreed that the covenants
herein contained shall run with the land, but no covenant herein con-
tained shall be personally binding on any person except in respect of
breaches during his or their seizin or title to the said lands.

The third operative clause provided that though one
half of the said wall should be situated upon appellant’s
land, it should remain and be the property of respondent
Wright until such time as appellant should use and pay re-
spondent therefor as same would be so used and then the
Iatter should own that portion of the wall so used and
paid for ~
but the same shall remain intact and be for the mutual enjoyment and
benefit of both of the parties.
thereto and until then the said respondent Wright in the
meantime should have the use, benefit and enjoyment of
the whole of said wall.

Then followed a clause relative to chimneys, which is
not material for our consideration herein, and a further
clause for reference to arbitration as to value of price men-
tioned above, not important herein.

The 6th clause is as follows:—

6. And it is further agreed that the wall built by virtue of this agree-
ment shall be of good materials and workmanship, and when built shall
be and remain a party wall.

Some few months after these parties had duly signed and
sealed the said agreement the respondent had begun the
building of a four-story brick building on his said lot 12,
using in the foundation of the western wall thereof the
agreed space assigned for such use as a party wall between
him and appellant, the said owner of lot 11. ’

That foundation was a little over the two feet in thick-
ness named in the agreement. Mr. Watson, the said re-
spondent’s architect (whose evidence I take as absolutely
reliable) tells that before beginning the said foundation of
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the said party wall the ground was surveyed by competent
surveyors and the line drawn between the said lots 11 and
12, and a pin driven into the ground at the street line in
front to mark and indicate said division line, and such line
so determined was rigidly observed in laying the said
foundation wall, so that one half of it was on the appel-
lant’s said land and the other half on the said respondent’s
lot.

That wall, in order to conform with the terms of said
agreement, should have been carried up to the top of the
four stories, intended to be and actually built by the said
respondent, in such manner and form that each foot up-
wards should have rested equally on the respective pro-
perties of said parties to said agreement.

Whether it might have been contracted in thickness as
to be less than two feet as it reached the upper stories I
need not say.

The respondent Wright directed the contractor and
architect when reaching the second story so to contract
the thickness of the wall after reaching the top of the
-ground floor in height that instead of being two feet or
more in thickness it should be, as it became under his
directions, as testified by Watson the architect, as fol-
lows:—

Q. How was the wall on the right side?—A. It is set back.

Q. Set back on what stories?—A. On the first floor and second floor.
The plans were prepared for a three-story building but we built four
stories.

Q. Both walls in the basement are perpendicular?—A. The basement
and ground floor is perpendicular, 2 feet 1 inch thick. The next floor is
1 foot 9 inches; the wall on the next floor 1 foot 4 inches; the next floor
a brick and a half, 12 inches.

Q. With a little mortar would make it?—A. A brick and a half.

On the western side, being that next and upon appel-
lant’s lot 11, the wall is absolutely perpendicular and in
the result in the fourth story rests entirely, or substantially
80, upon appellant’s said lot.

The space thus secured by respondent for use on his own
side is said to be the equivalent of a room ten by twelve
feet. ‘ .

If that had been all that needed to be herein considered
we might let the judgment below stand, but it is very far
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from being the gravest or chief cause of concern to the
appellant herein. He never discovered the trick thus
played upon him until ten or twelve years later when he
had decided to build upon his lot 11 a brick building which
for the first time would involve the use of the party wall,
in the sense in which I read it. Then he certainly was
confronted with a number of very serious problems. If .
he wished to use the wall to go beyond the second story

" he could not do it conformably with the city by-law in that

regard.

The respondent suggests that the thickness of the wall
to conform with the city by-law could be obtained by
adding to that now existent by means of building up inside
and on lot 12 the necessary additional thickness.

The inspector of buildings, called to give evidence on
this suggestion, did not seem disposed to say so or at least
properly refused to pass thereon until such a concrete case
was presented for his consideration.

There is another class of expert evidence on the point

“which clearly demonstrates to my mind that the adding of

a new wall to attain the desired thickness would not add
to the strength of the wall because the old wall having been
up so many years had settled, and the new supplemental
wall would settle and not adhere to the old wall.

Hence it seems to me quite impracticable to rely and
act upon the suggestion made and obtain any satisfactory
results.

The learned trial judge acted upon the submission
of trespass made by the pleadings and gave nomi-
nal damages, but at the same time granted an in-
junction restraining the respondents from continuing the
said trespass, but allowed two years in which either to
complete the wall in question so as to make it conform
with the said agreement and the said order restraining the
respondents. »

He relied upon the case of Stollmeyer v. Petroleum De-
velopment Co. (1), which was a case of nuisance.

The Court of Appeal by a majority reversed ‘the said

| judgment; held that substantial damages ‘were the only

(1) 119181 87 L.J.P.C. 83.
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remedy and directed a new trial. Mr. Justice McPhillips
would simply have dismissed the appeal. 4

I respectfully submit that specific performance of the
agreement, which is prayed for by appellant’s pleadings,
and recognized in the judgment of the learned Chief Jus-
tice in appeal as a remedy, is the only appropriate remedy.

The remedy by way of damages, from any angle I can
look at it, seems entirely inadequate.

They could only be adequate if the appellant should
receive damages equal to the value of the part of lot 11
which respondent Wright has used, and the abandonment
by appellant of his title thereto, and he or his assigns so
driven to build a wall of his, or their, own; and the further
cost of breaking up his building already built two stories
high and using, pursuant to the agreement, the present
wall as a party wall. In short a new agreement being made
damages might suffice.

There is a peculiarity in the agreement which seems, I
respectfully submit, to have been overlooked by the courts
below. It is this: That it is in a sense absolutely unilateral
for it gives no rights to the appellant unless and until the
respondent has exercised the option given by the second
clause of the same which provides that the said respondent
Wright may build a party wall, but nowhere binds him to
do so. »

Having done so the agreement has been so far part per-
. formed by him that the occupation of the appellant’s land
by him, pursuant thereto, enables us to act upon the prin-
ciples relative to specific performance in a way that
absolute justice can be done between the parties which can-
not be effectively obtained in any other way.

The theory of trespass does not fit the actual case as
presented. ‘ '

The appellant, much less his assignees, cannot, as is
usual in party wall agreements, enter, by virtue of this
peculiar agreement, upon the said land and do anything to
protect his rights in his own property. The agreement, in

effect, forbids that, or any effective remedy except specific-

performance.

55476—2
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It was suggested that the appellant having used one
part of the wall and refusing to pay therefor had disentitled
himself to relief.

The respondent never having built even that so far used,
as his agreement bound him to, is not in a position to set
up such contention, and cannot claim active relief in that
regard, unless and until he has performed his obligations
under the agreement.

It has been suggested also, that as the appellant has
no present intention of building further, he is not injured
and hence has no claim for damages.

Surely that is a most effective answer to the pretention
that damages would be an effective remedy.

It is just by such a mode of reasoning that respondent
would hope to escape paying adequate damages or a court
be disabled from giving what would be adequate relief. So
much would be dependent upon speculative estimates that
appellant is entitled to have the contract specifically per-
formed in a way which would add something tangible and
appreciable to the market value of the remainder of appel-
lant’s property.

It is no unusual thing for a man possessed of vacant pro-
perty, adjoining other vacant property on which the owner
desires to build, to enter into an agreement of this kind.
If the party wall that is to be erected on such terms is
completed and the parties have agreed then there is created
an inducement for others seeking for a site to build on to
buy the vacant lot with the right to use said party wall and
build thereon, but exactly what such an asset is worth is
most speculative in its character. When such an agree-
ment is not in fact carried out but the property left by a
trick of respondent in the situation this is, the remedy by
specific performance being applied, adequate compensa-
tion either way may incidentally thereto be given in a way
to do approximate justice between the parties.

The respondent Wright claimed in his evidence the right
to build two storys additional to the four he had built, and
evidenced an intention to do so, but later admitted as fol
lows:—
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Q. Is the interior structure of the first and second stories such that
you could erect two additional stories on your building?—A. What “do
you mean by first and second?

Q. The ground floor and the next floor?—A. It may have to be rein-
forced from the first story.

Q. It may have to be reinforced right from the basement?—A. No,
I think not.

I assume that under the agreement he may have the
right to add two stories provided the foundation, and up-
ward, of the party wall is carried up the two feet or more
in thickness.

- But his idea of reinforcement by a new wall is entirely
contrary to what the evidence already referred to esta-
blishes, and is impossible unless the wall is demolished
entirely down to the point where the two feet in thickness
was departed from.

Unless respondents distinctly abandon such right and
intention, and appellant agrees to his doing so, I conclude
that the wall must be demolished down to the part where
the two feet thickness of wall was departed from and the
respondents be ordered to rebuild same of the said thick-
ness of two feet as specified in the agreement and that on
or before the 21st October, 1923, according to the specifica-
tion in the agreement.

“And in such event the appellant should pay the respond-

- ents then or so soon as determined the half of the cost

price of the construction of the said party wall so far as
used by the appellant up to said date.

If, however, the appellant is content to refrain from in-
sisting upon the terms named in the agreement and satis-
fied with a wall twenty-one inches in width from the point
where the wall was reduced as originally built from two
feet to twenty-one inches in thickness, that then the exist-
ent wall shall be demolished down to that point to the top
of the four existent stories and in accordance with the terms
otherwise specified in said agreement.

In such event as that the wall so carried up will not be in
conformity with the original agreement and the same will
rest upon the land conceded by the appellant in a greater
proportion than upon the respondent’s land, due eompen-
sation should be made by them for the difference to be

55476—23
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determined by the local registrar of the court or other
party those concerned may select in settling the minutes
of judgment herein.

Such wall of reduced thickness shall be available for the
use of the appellant or his successors in title according to
the terms specified in the agreement as if of the agreed
thickness therein contemplated but subject to the foregoing
reduction as provided for above.

Of course this suggestion adopting with compensation to
appellant for the use of a greater part of his land than
would be contributed by respondents can only be acted
upon if a twenty-one-inch wall for such a four-story build-
Ing as existent, or a six-story building as contemplated by
respondent, can be made conformable with the city by-law
relative to party walls.

Little authority has been cited us by either side but the
only case cited by respondents, Weston v. Arnold (1),
seems so far from touching anything involving the prin-
ciples applicable to this case that one is surprised to find
such a citation supposed to be useful herein.

On the other hand the only case cited by appeliant,
Shelfer v. City of London Electric Lighting Co. (2), is in
point as to the question of preferring the application of
the recognized principles of equity jurisprudence relative to
specific performance in lieu of damages.

The paucity of citations of authorities is no doubt owing
to the extraordinary methods the respondent Wright
adopted and pretended to be founded upon a very plain
agreement which he chose to violate, though pretending such
violation was in pursuance of the terms of the agreement,
which gave him contrary to the usual terms of a party wall
agreement, a free hand, except in one plainly specified
option which he chose to exercise in a most unjustifiable
way.

The right to specific performance, so far as the contract
in question is concerned once the respondent actually
accepted and acted upon the contract so as to render it
operative, seems to me elementary law unless so far as met
by the contention that damages are an adequate remedy

(1) 118731 8 Ch. App. 1084. (2) [1895] 1 Ch. 287.
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if this case can be brought within any such case as the
courts have so held as a reason for refusal thereof.

The cases on which I rely for the application I am
making of the law relative to specific performance being
granted when damages are an inadequate remedy, are to
be found in Fry on Specific Performance, at p. 26 and fol-
lowing pages, and Dart on Vendors and Purchasers, chap-
ter on Specific Performance and especially at pp. 989 et
seq. of 5th ed. and cases cited therein.

And as to the application of compensation see Fry on
Specific Performance, Part V, ¢. 3 (6th ed.).

But one case, Powell v. The South Wales Ry. Co. (1) (to
which I am indebted to Dart in Vendors and Purchasers,
cited at p. 990 of the 5th ed. thereof) decided by V. C.
Wood, seems in principle to cover the whole ground herein
both as to the execution of a work, in that case a -drain,
and the question of compensation.

I regret that we have not had on this branch of the case
as I have dealt with it, any argument.

I would therefore suggest, if my views are agreed upon
by the majority of the court, that if the parties concerned
cannot agree, the minutes may be spoken to.

I would allow the appeal and decree specific perform-
ance on the foregoing terms, with costs to the appellant
throughout.

Durr J—The appellant and the respondent are owners
of adjoining building lots in Vancouver and in 1908 they
entered into an agreement by which, among other things,
the respondent was given the privilege of erecting a wall,
described as a party wall, not less than two feet in thick-
ness upon any part of the whole of the boundary line be-
tween the two lots, the middle line of the wall to coincide
with the boundary line, and the respondent was to have
certain rights in relation to this wall when so constructed.
The respondent proceeded in due time to build a wall
properly placed in conformity with the terms of the agree-
ment, one half on each side of the boundary line and he
proceeded in this way to the height of 12 feet. The
wall was raised to a further height of 36 feet but with

(1) 118551 I Jur. N.S. part 1, 773,
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the thickness reduced progressively at different stages
to 124 inches at the top. The whole of this reduction
of thickness was made on the respondent’s side, the
wall on the appellant’s side presenting an even surface
from top to bottom. The appellant having, years after-
wards, discovered what had taken place, the action out of
which this appeal arises was brought. The learned trial
judge granted an injunction directing the demolition of
the wall down to the point at which the dimensions of it
ceased to econform to the specification of the agreement but
stayed the operation of the injunction for two years to
enable the parties to arrange matters. The Court of Appeal
reversed this judgment substituting an inquiry as to
damages. The question on the present appeal is whether
or not the judgment of the trial judge should be restored.
"I am unable to agree with the view of the case taken
by the Court of Appeal. That view was that the plaintiff’s
sole ground of complaint was that there had been a breach
of contract and that as°it was not a case in which the court
would, according to its practice, order the contract to be
specifically executed, the plaintiff’'s only right was to re-
cover damages. I am unable to agree with this because it
seems to me quite clear that the conduct of the respondent
was tortious. His authority to enter upon the appellant’s
land was an authority strictly limited. It was for the pur-
pose of constructing a wall which should be placed half on
his side of the line and half on his neighbour’s side. This
term of the agreement as to the situation of the wall is
not a mere incident, it is of the very essence of the licence
granted to the respondent. The moment he began to re-
duce the thickness of the wall on his own side of the line
while maintaining unreduced its thickness on the other side
be became a trespasser. He became a trespasser because
having authority to enter upon his neighbour’s property
for a certain purpose he was using it for another purpose
for which he was not authorized to enter. The principle
is well illustrated in the cases touching abuse of rights of
way. Dowvaston v. Payne (1). I may add that treating the
reciprocal rights and duties of the parties to this agree-

(1) 2 H.BL 527.



S.C.R. SUPREME COURT OF CANADA

ment as within the domain of contract alone it is quite clear
that the respondent came under an implied undertaking
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- land thicker than the part resting on his own.

In these circumstances what is the appropriate remedy?
Lord Justice Scrutton has recently pointed out in a case
in which the subject of mandatory injunction was a good
deal discussed how difficult it is to discover in the decided
cases any definition enabling one to draw a line exactly
between the conditions in which & mandatory injunction
will be granted and the circumstances in which it will not
be granted. Kennard v. Cory (1). In that case the Court
of Appeal sustained an order made by Mr. Justice Sargant
requiring the defendant to execute certain works in the
nature of repairs. The order was made upon an applica-
tion under leave to apply reserved in the judgment given
at the trial and the case largely turned upon the scope of
the inquiry as to damages which had been granted and
that of the original injunction and leave. The original in-
junction as interpreted by the Court of Appeal was an
exercise of jurisdiction of a somewhat unusual character
and affords a more than ample precedent for the order of
the trial judge in the present litigation.

The circumstances of this case indeed seem to bring it
within the analogy of more than one well marked class of
cases in which the Court of Chancery exercised its juris-
diction by granting specific relief without hesitation. I
must premise before particularizing that it seems quite
clear that the trial judge proceeded on the view that the
appellant remained in ignorance down to the time the
proceedings were taken of the fact that the agreement had
been violated by the respondent. My own conclusion is
that the fact was concealed. The suggestion made by the
respondent himself that although he knew what was being
done he had no design of infringing the appellant’s rights
is one that postulates a degree of indifference to the rights
of others which a court of equity could not treat as
innocent. In such matters standards must be objective
standards.

(1) 119221 2 Ch. 1 at p. 21.

Duff J.
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Jo22 The case therefore_ falls within the class dealing with the

GR;)SS responsibilities of persons who, having obtained an ad-

Wewcer. vantage on faith of an undertaking to do something for the

put 5. benefit of another, seek to retain the advantage while

——  escaping the obligation through some technical loophole.

Equity has always in such cases insisted upon the per-

formance of the duty where the advantage could not be

surrendered or on the surrender of the advantage where

it would not compel the performance of the duty; and an

excellent illustration is to be found in those cases in which

a railway company having taken lands from a landowner

on terms of performing certain works, the court in depart-

ure of its general practice to refuse orders for the construec-

tion of works has required the railway company to carry

out its undertaking. Wolverhampton and Walsall By Co.

v. London and North-Western Ry. Co. (1). The case is

within that principle in its general features for the respond-

ent has taken advantage of an authority conferred upon

him for a strictly defined purpose clandestinely to use it

in violation of the good faith of the agreement. Again

the work complained of was constructed in breach as we

have seen of the explicit terms of the agreement and it is

within the analogy of those cases in which it has been held

that the court will grant a mandatory injunection to restrain

the violation of such an agreement. Morris v. Grant (2);
McManus v. Cooke (3); Manners v. Johnson (4).

The case moreover is within the principle of Goodson v.
Richardson (5). The defendant in that case had without
the consent of the owner of the soil laid certain water
pipes under a highway and Lord Selborne at p. 224 said:—

I cannot lcok upon this case otherwise than as a deliberate and un-
lawful invasion by one man of another man’s land for the purpose of a
continuing trespass, which is in law a series of trespasses from time to
time, to the gain and profit of the trespasser, without the consent of the
owner of the land; and it appears to me, as such, to be a proper subject
for an injunction.

There can be no distinction in principle between getting
possession clandestinely and getting possession by agree-
ment for a given purpose and then surreptitiously using

(1) [1873] L.R. 16 Eq. 433. (8) 118871 35 Ch. D. 68L.

(2) [1875] 24 W.R. 55. (4) [1875] 1 Ch. D. 673.
(5) [18741 9 Ch. App. 221.
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the possession so acquired for another purpose. There is
no doubt, as laid down by the Lords Justices in Kennard
v. Cory (1), that the primary point for consideration in
every case where the question is injunetion or no injunction
is whether or not the wrong complained of is a wrong “ for
which damages are the proper remedy,” to use the phrase
of Lindley L.J. in London & Blackwall Ry. Co. v. Cross
(2), that is to say a complete and adequate remedy; and
I have no doubt that it would have been competent to
the court to direct an inquiry as to damages wide enough
to include damages suffered by reason of diminution of the
value of the appellant’s land. See judgment of the Master
of the Rolls in Kennard v. Cory (1) at p. 13, and of War-
rington L.J. at p. 18. But on the other hand as Lord Sel-
borne and the Lords Justices point out in Goodson v. Rich-
ardson (3), a very important element in the value of land
may be the right to exclude a particular trespasser or the
right of the owner to have specific works erected as in the
Wolverhampton Case (4). It is quite clear that the trial
judge did not think that damages ascertained according
to any principle upon which it would be feasible
to assess them would afford an adequate remedy. I am
unable to say that the Court of Appeal disagreed with this
because the Court of Appeal proceeded upon a basis which,
with great respect, as already mentioned, was not, I think,
the right basis. I am unable to say what view the Court
of Appeal would have taken if they had agreed with the
trial judge that the conduct of the respondent amounted
to an actionable wrong. Being myself far from satisfied
that damages would afford adequate reparation, I think the
appeal should be allowed and the judgment of the trial
judge restored.

AxGLIN J—By an agreement made between the parties
in 1908 the defendant obtained the right to enter upon and
utilize 12 inches of the plaintiff’s land for the erection of
a party wall of not less than 24 inches in thickness of which
the centre line should coincide with the boundary line be-
tween their respective properties. The defendant built the

(1) [1922] 2 Ch. 1. (3) 9 Ch. App. 221.

(2) 118861 31 Ch. D. 354 at p. (4) LR. 16 Eq. 433.
* 369.
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wall. It was in substantial compliance with the agreement as
to the basement and the first or ground floor story. For the
second story the wall was only 21 inches in thickness—
12 inches on the plaintiff’s land and 9 inches on the defend-
ant’s land. For the third story the total thickness was
164 inches of which only 4} inches was on the defendant’s
land. For the fourth story the wall had a thickness of
124 inches of which only one-half an inch was on the de-
fendant’s land. A fire parapet carried above the roof and
9 inches thick was wholly on the plaintiff’s land.

The wall was perpendicular on the outside, or the plain-
tiff’s side, and he remained unaware that from the second
story up it did not conform to the contract until shortly
before he brought this action. Nothing amounting to
acquiescence, or even to laches such as might disentitle him
to relief by injunction has been shewn.

Upon the evidence it is reasonably clear that the exist-
ing wall ecannot be added to by further construction on the
defendant’s property so as materially to strengthen it or
make it at all equivalent to a wall originally built according
to the requirements of the contract. While it seems prob-
able that the wall as constructed would have sufficient
strength to serve as a party wall for a four-story building
of comparatively light construction, such as an office build-
ing, to be erected on the plaintiff’s land, it has not been
shewn that under the existing by-laws of Vancouver the
plaintiff would be allowed to utilize it as a party wall for
such a structure. Moreover, it is quite clear that it would
not suffice as a party wall for a warehouse or for any other
building intended to carry a heavy weight, and probably
not for a building of lighter construction of more than four
stories in height. Even if in a position to make some use
of the wall as a party wall the plaintiff would therefore
find himself restricted in the use to be made of his land to
an extent materially greater than would have been the case
had the party wall been built as agreed upon.

The evidence of the architect, Watson, shews that the
departure from the terms of the agreement was decided
upon by the defendant when the plans for his building
were in course of preparation and before work on the party
wall had begun.
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Upon these facts the learned trial judge held that a tres-
pass had been committed on the plaintiff’s land by the
erection of the narrowed wall above the top of the first
story, and enjoined the continuance of such trespass, but
suspended the operation of the injunction for two years
to enable the defendant to make the wall conform to the
agreement.

The Court of Appeal (Maedonald, C.J.A., Galliher and
Eberts JJ.A., McPhillips, J.A. diss.) being of the opinion
that there had been no trespass but merely a breach of

agreement, and that the wall as erected

is a good and sufficient wall for the purpose for which it was built,

set. aside the judgment of the trial eourt and substituted
for it a judgment awarding the plaintiff such damages (if
any) as he had sustained by the defendant’s breach of
contract,

the amount of such damages, if any, to be arrived at by ascertaining the

value to the respondent (plaintiff) of the space the use of which he hag
been deprived of by the appellant, Wright, building the said wall

as he did, and a new trial to assess such damages was
directed. :

The plaintiff appeals and asks the restoration of the
judgment of the learned trial judge. There is no cross-
appeal by the defendant, who, on the contrary concedes
that the wall is not built according to the terms of the
agreement and, with a view to escaping an immediate in-
‘junction, offers either to strengthen it by additional con-
struction on his side, or, if that he not feasible, to rebuild
from the second story up such portion of it as the plaintiff
may desire to use as a party wall whenever he shall be pre-
pared to carry on his building,.

With great respect, if damages should be the appropriate
remedy, the measure of them should not be restricted to
the value of the space lost to the plaintiff by the wall
being narrowed wholly on the defendant’s side instead of
equally on both sides. In the first place the perpendicular-
ity of the wall on the plaintiff’s side was in strict con-
formity with the contract. That caused no loss of space to
which he was entitled under its terms. What should be
allowed as damages would be such sum as would, as nearly
as money compensation could do so, place the plaintiff in
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the same position as he would have held had the wall been
erected according to the terms of the contract.

But is his remedy properly restricted to the recovery of
damages? Is he not entitled to the mandatory injunection
which the learned trial judge granted him?

Whatever might have been the case had the original
entry been lawful—i.e., had the defendant when he began
to build the wall intended to construct it according to the
terms of the agreement and determined to narrow it, as
he did, only while it was in course of construction,—
whether or not upon that state of facts the view taken by
the Court of Appeal, that the cause of action is not for
trespass but only for breach of agreement, or, perhaps
more accurately, for an abuse of licence, would have been
correct, (The Siz Carpenters’ Case (1); Smith’s Leading
Cases, (12 ed. 146, 156) the defendant, having obtained a
licence to enter upon the plaintiff’s land only for a defined
purpose, his entry for a different purpose was in my opinioun
clearly a trespass, which he continued by erecting the walk
as he did and still continues by maintaining it. The de-
termination to build the wall otherwise than as agreed
upon having been arrived at before the work was begun,
the original entry itself was not authorized by the licence
given by the agreement.

Again, the evidence satisfies me that the departure from
the agreement was intentional and deliberate and was
made for the purpose of securing to the defendant such
additional space as he would thus obtain and probably also
in order to save him a portion of the cost of constructing
a party wall of 24 inches in thickness from top to bottom.
The positive testimony on this point given by the architect,
Watson, should, I think, be accepted rather than the
plaintiff’s denial. This case seems to present an instance
of wanton disregard of a plaintiff’s rights, and perhaps
also of an attempt to steal a march on him. Colls v.
Home & Colonial Stores, Ltd. (2) ; Jones v. Tankerville (3).
To quote the language of Lord Selborne L.C. in Goodson v.
Richardson (4):

(1) [18261 8 Co. 148a. ) (35 [1909]1 2 Ch. 440 at p. 446.
(2) [1904] A.C. 179, at p. 193. (4) 9 Ch. App. 221, at pp. 224-5.
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I cannot look upon this case otherwise than as a deliberate and un-
lawrul invasion by one man of another man’s land for the purpose of a
continuing trespass, which is in law a series of trespasses from time to
time, to the gain and profit of the trespasser, without the consent of the
owner of the land; and it appears to me, as such, to be a proper sub-
jeet for an injunection.

The plaintiff has therefore established an invasion of
his legal right not trivial either in its character or in its
consequences—if indeed the latter need be considered in
a case of trespass such as this, Goodson v. Richardson (1).
No doubt, unless under circumstances of peculiar aggrava-
tion, (Kerr on Injunctions, 5th ed., pp. 43-4) the juris-
diction to grant a mandatory injunction, especially where
it involves subjecting the defendant to such serious loss
as the tearing down of the party wall must in this instance
entail, should be exercised with great caution and only if
the remedy by damages is inadequate. Colls v. Home &
Colonial Stores (2). But the jurisdiction itself is un-
doubted even when the injury has been completed before
action is brought, Durell v. Pritchard (3); City of London
Brewery Co. v. Tennant (4), and such an order has more
than once been made. Bazter v. Bower (5); Attorney Gen-
eral v. Parish (6). It seems to be the remedy to which a
plaintiff is entitled where the defendant has deliberately
placed an unauthorized erection on his iand. Holmes v. Up-
ton (7).

Here we have a case of wilful trespass involving sub-
stantial injury, adequate compensation for which it is
almost impossible to estimate—so much so that the re-
moval of the wall so far as it is not in compliance with the
agreement appears to be the only remedy by which jus-
tice can be done to the plaintiff. Shelfer v. City of Lon-
don Electric Lighting Co. (8). The court has not the right
to compel the plaintiff to part with his exclusive legal
right over his own land for something different from that
for which he bargained as the consideration for foregoing

(1) 9 Ch. App. 221, at p. 224. (5) [18751 23 W.R. 805; 44 L.J.
(2) [1904] A.C. 179, at pp. 193, Ch. 625.

212, . (6) [1913] 57 Sol. J. 625.
(3) [18661 1 Ch. App. 244. (7) 9 Ch. App. 214n.

(4) 118731 9 Ch. App. 212, at p. (8) 118951 1 Ch. 287, at pp. 310-
219. 11, 322.
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it. Cowper v. Laidler (1). That in effect will be done
if the mandatory injunction sought be refused. Any
damages which the plaintiff could reasonably expect to
recover would not give him full compensation for the
injury done him should the wall be allowed to remain as
it now stands.

Under these circumstances, although the expense to
which the defendant will be put may be considerably
greater than any actual benefit the plaintiff may derive,
the plaintiff insisting on the relief of a mandatory in-
junction to restrain continuation of the trespass is in my
opinion entitled to it. Woodhouse v. Newry Navigation
Co. (2).

The defendant at the trial and again in this court
offered, if allowed for the present to retain the wall as it
stands, an undertaking to rebuild it so as to conform to
the contract from the top of the first story upwards when-
ever the plaintiff should determine to carry up the one-
story building now erected on his land. But such an un-
dertaking would not be satisfactory; nor, if put in the form
of a judgment, would it afford the plaintiff adequate relief.
The agreement is registered against his land. He may at
any time desire to sell it and an outstanding question as
to the party wall would probably have an adverse effect,
if not on the prospect of sale itself, at least on the price
obtainable. ,

The defendant has not so conducted himself as to be an
object of sympathy. If the mandatory injunction to be
granted will entail serious loss to him he has only himself
to thank for the situation in which he is placed. I accept
the view of the late Mr. Justice Clement that a stay of the
operation of the injunction for a period of two years is
reasonable in view of the fact that the plaintiff appears to
have no present intention either of proceeding with his
building or of selling his land.

The appeal should be allowed with costs here and in the
Court of Appeal and the judgment of the trial judge re-
stored, modified, if necessary, so that demolition above the

(1) 119031 2 Ch. 337 at p. 341. (2) 118981 1 Ir. R. 161, at pp.
173, 174.
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point at which the wall ceases to be not less than 24 inches
in thickness will be directed, as the learned judge no doubt
intended.

Bropeur J—The parties in this case, who are owners of
adjoining lots, agreed in 1908 that a party wall of at least
two feet in thickness should be built by Wright one-half
on each lot. The first story was built according to the
agreement; but in the upper stories Wright narrowed the
wall on his side and kept it perpendicular on Gross’ side.
In that way, Wright gained some space for his own pro-
perty. ‘

Gross, having recently discovered that Wright had not
properly fulfilled the agreement, took the present action
for trespass, for demolition and for specific performance.

The trial judge maintained the action, but the Court of
Appeal decided there was no trespass but simply a breach
of agreement which entitled Gross to damages for the loss
of space occasioned by the wrongful building. Gross
appeals from this judgment.

It is in evidence and it was so found by the trial judge
that the wall as it now exists is of sufficient strength to
carry any structure Gross is ever likely to put on his lot;
and if I could satisfy myself that Wright was in good faith
. in constructing the wall as he did and in giving to himself
more roomy space, I would be inclined to leave the wall
as it is upon payment of reasonable indemnity (Delorme v.
Cusson (1) ). But the evidence of Wright’s architect, shows
that he was instructed to construct the wall as he did in
order that he (Wright) would have more room on the in-
side. Damages could be substituted for a mandatory in-
junction; but where, as Xerr on Injunctions, 5th ed. p. 44
says,
the defendant has been guilty of sharp practice or unfair conduct or has
shewn a desire to steal a march upon the plainj;iﬂ',
then the remedy should be by injunction. The courts are
not instituted for legalizing wilful wrongful acts; and, as
it is stated in Shelfer v. City of London (2),

(1) [18971 28 Can. S.CR. 66. (2) [1895] 1 Ch. 287.
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1&%_% the court has always protested against the notion that it ought to allow
Gross a wrong to continue simply because the wrongdoer is willing and able to

v. pay for the injury he may inflict.
WRIGHT.

Brodems 1. Wright, in virtue of his contract with Gross had a
——  licence or authority to enter on his neighbour’s property
for a certain purpose; but this did not justify an entry for
another purpose and the doing of acts not authorized by

the license. (Cye, vol. 38, p. 1061.)

The law is to the effect that if a land is subject to a
certain right, a person who unlawfully uses such land for
any purpose other than that of exercising the right to which
it is subject is a trespasser. (Halsbury, vol. 27, p. 847.)

Applying these principles to the present case, it seems to
me that the action instituted by Gross should be main-
tained, fhat the defendant should be considered as a tres-
passer and that all the wall which is not in conformity
with the contract should be demolished.

The appeal should be allowed with costs of this court
and of the Court of Appeal and the judgment of the trial
judge should be restored, with a modification which would
make the formal judgment clearly carry out the decision
of the judge as expressed in his notes.

MienavLT J—In my opinion, in building his wall as he
did, the respondent committed a trespass on the appellant’s
land for which the only adequate remedy is an injunction
to the effect indicated in the reasons for judgment of the
learned trial judge. I would allow the appeal with costs
throughout.

Appeal allowed with costs.
Solicitors for the appellant: McInnes & Arnold.

Solicitors for the respondent: Guwillim, Crisp & McKay.
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THE MUNICIPALITY OF THE CITY A .
OF PORT COQUITLAM (DEFENDANT). PPELLANT;

AND
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AND
DOLSON CRAIG AND OTHER (PLAINTIFFS) RESPONDENTS.

ON APPEAL PER SALTUM FROM THE SUPREME COURT OF
BRITISH COLUMBIA

Negligence—Mumnzcipal corporation—Fire originating in fire haltl—Damage
to adjoining property—Liability—Presumption of negligence—Onus—
Misdirections of jury—Part of fire hall occupied by fire chief—Breach
of municipal by-law in constructing chimney—Directions at @ mnew
trial in compliance with a judgment of an appellate court not appealed
from—Res judicata or acquiescence.

The appellant municipality owned a wooden building described as a fire
hall, in which a fire broke out which spread and destroyed . pro-
perty belonging to the respondents. The appellant, in preparing
rooms for one McK., its chief of police and fire chief, had em-
ployed a plumber and paid the cost of installing a stove pipe,
bought by the appellant, extending from the kitchen stove, which
was the property of McK. The pipe passed through a wooden ceiling,
thence through an attic and thence out of the building through a
wooden roof. A municipal by-law required that in such a case the
pipe should be “enclosed in brick or tile walls with a space of at
least three inches between the enclosing walls and the smoke pipe
from bottom to top.” Non-compliance with this by-law and that
compliance would have prevented the escape of fire were admitted.
Some time before the fire oceurred, the stove had been removed by
McK. and another substituted, and one of the sections of the pipe

*PresgNT:—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.
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was shortened in a manner which, it was alleged, added to the risk
of fire. The trial judge directed the jury that the fact that a fire
first broke out in appellant’s premises was prima facie evidence of
negligence and that the onus was on the appellant to acquit itself
of liability by showing that the fire began accidentally; but he
refused to direct that the appellant municipality was not liable for
anything resulting from the act of McK. in making the pipe less

" safe. The verdict of the jury involved a finding that the fire origin-
ated from cinders or sparks escaping from the stove pipe into the
attic.

Held, Mignault J. dissenting, that the appellant municipality was liable.

Held, also, Mignault J. contra, that there had not been misdirection as
to the appellant’s liability for the act of its servant McK. The
appellant being responsible for the setting up in the first place of the
stove, it was within the normal scope of McK.s duty as appellant’s
servant to take notice of anything caleulated to make the use of it
a source of danger; McK.s knowledge of what was done when the
stove was changed was the knowledge of the municipality because
his occupation was their occupation, and therefore McK,’s negligence
was appellant’s negligence.

Held, further, that owing to the jury’s finding as to the cause of the fire,
in view of the existence of its own by-law and of the fact that the
fire would not have occurred if the by-law had been complied with,
the appellant was prima facie liable for not having taken reasonable
means to prevent harm to its neighbours by the escape of the fire
it had authorized and that the charge of the trial judge, if textually
open to eriticism, was in substance unassailable. Mignault J. contra.

Per Idington and Mignault JJ—The fact that directions given to the
jury conformed to views expressed by the Court of Appeal in setting
agide a former judgment dismissing this action and ordering a new
trial does not prevent their correctness being challenged on appeal
from the judgment based on the verdict at such new trial.

APPEAL per saltum from the judgment of the Supreme
Court of British Columbia maintaining the respondents’
actions.

The material facts of the case and the questions at issue
are fully stated in the above head-note and in the judg-
ments now reported.

Farris K.C. for the appellant.
Lafleur K.C. for the respondent.

Tur Caier Justice—For the reasons stated by my
brother Duff, in which I eoncur, I would dismiss this appeal
with costs.
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IvingroN J—Three actions were brought against appel- 1922
lant for damages alleged to have arisen from a fire origin- mgﬁim
ating in its fire hall, by reason of the negligence of said .
appellant, its servants or agents, and so spreading there-
from as to destroy real and personal property of each of IdingtonJ.
the respective plaintiffs.

An order was made that the first of said actions should
be tried as a test case and the others be stayed meantime,
and I presume abide the result of such trial.

That case was accordingly tried and the verdict of the
jury was for the defendant which upon appeal to the
Court of Appeal for British Columbia was set aside and a
new trial directed.

"~ Upon the second trial which took place before Mr. Jus-
tice Morrison, the verdict of the jury was for the plaintiff
and judgment entered accordingly with a direction that
the damages should be determined by the registrar of the
court. ' :

Judgment was also entered in each of the others of the
three cases in the same terms as in the case so tried.

Thereupon a motion was made before the Court of
Appeal for leave to appeal to this court per saltum and
such leave was given covering all the judgments in each
of the three cases in question.

The objection was taken from the bench in course of the
argument herein that the judgment in the action tried by
granting a new trial overruled the direction of the learned
trial judge on the first trial and as there was no appeal
therefrom to this court it had the effect of creating a res
judicata fatal to this appeal.:

I cannot so hold for I think our decision in the cases of
Western Canada Power Co. v. Bergklint (1), Lavin v.

Gaffin (2), and Kinney v. Fisher (3), rather seem to ignore
such a ground, though maintained by my brother Mr. J us-
tice Duff.

I am on record in the second of these cases, if not all, as
holding that the record of the judgment merely granted
a new trial and did not pretend to definitely decide any
point raised in argument.

Wisox.

(1) 54 Can. S.C.R. 285. @) 61 Can 8.C.R. 356, at p. 360.
(3) 62 Can. S.C.R. 546 at p. 554.

55476—3%
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And in the lastly mentioned of these cases I pointed out
that if the court below had so intended it could have so
declared and put upon the party concerned the burden of
appealing here before raising 1t again in the course of the
new trial.

I still adhere to that view and in this case more decidedly
so for the reason that Mr. Justice McPhilips, with whom
Mr.: Justice Eberts concurred, constituting the majority
deciding, specifically declared that even if he erred in the
view taken by him as to the direction of the trial judge, he
explicitly held and declared that the verdict then in ques-
tion was against the weight of evidence and perverse, and
for that reason there must be a new trial, which left the
whole matter open on the second trial and it was clearly
conducted accordingly.

The material before the court hereln upon which the
Court of Appeal gave leave to appeal per -saltum here, does
not appear in the printed case before us.

Incidentally to my investigations of the point thus raised
another of more serious import occurred to me as to the
power to make such an order since the recent amendment
to our Act. But as no such point taken in the argument
I do not see that it should now be raised even if worth
arguing. '

Counsel before us did not seem to me desirous of taking
the position suggested and above dealt with and I suspected
felt bound by a possible assent when before the Court
of Appeal to the course of coming here per saltum in hopes
of ending the litigation at less expense.

In argument, however, counsel for- appellant seemed
desirous of giving to the charge of Mr. Justice Morrison
the complexion that he was taking the view that he was
bound by everything Mr. Justice McPhillips had said.

A perusal of the charge does not so impress me and I
think it was clearly intended to apply the correect view
of the law and that he succeeded therein.

And if a single sentence therein quoted by counsel for
appellant is capable of the construction that he sought to
place thereon—namely that, if a fire lawfully existing on
the premises spread without any negligence, to the property
of the plaintiff, then the defendant was liable unless and
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until he the defendant established it was accidentally that
it spread.

No such construction, I respectfully submit, can fairly
be attributed to what the learned trial judge said.

The case was tried throughout, as it was claimed by the
pleadings to rest, upon the negligence of the defendant
(now appellant) or that of its servants for whom it must
be held responsible and was so presented to the jury by
the learned trial judge.

The appellant in preparing a place for its fire chief to
live in by day and night, so that he would be close to the
fire engine and other apparatus for extinguishing a fire,
saw fit to use a bare stove pipe, reaching from the kitchen
stove, up through a board floor above, and thence up to
the roof of the attic, and unprotected in any way, such
as directed by its own by-law which was in accord with
common sense and ordinary procedure.

This was done by the tinsmith or plumber, whom the
appellant employed to do the work, and paid therefor.

The by-law in question provided, amongst other things,
as follows:—

Metallic chimneys or smoke pipes shall not be used inside any build-
ing in such a way as to pass through the floors or roof of the same unless
such metallic smoke pipe or chimneys are enclosed in brick or tile walls
with an air space of at least three inches, between the enclosing walls
and the smoke pipe from bottom to top. All outside metallic smoke
stacks to be thoroughly anchored and guyed.

This is the rule which was laid down by appellant for
others to follow and anything short of its observance by
the appellant, unless something equally as safe, was in my
opinion, gross negligence, such as should not, I submit, be
tolerated or palliated by any court of justice, in such a case
as this.

Jf the three-inch air space that section provides for
between the metal and the brick or tile walls to enclose it,
had existed, there never would have been that accumula-
tion of soot on the part in question where the fire origin-
ated, and there would have been no fire such as in ques-
tion. -

The confusion apt to be created by telling about a new
stove being brought in and substituted by the fire chief
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for the one first placed there, is all beside the question that
was to be tried. He may or may not have made matters
worse when so substituting one stove for another, but if
he did he was the servant of the appellant in charge of that
place and especially for the purpose of protecting the
respondents and others from fire and his acts of negligence
in that connection are such as his employer, the appellant,
was in law responsible for,

Confusion is again apt to arise from the argument of
counsel for appellant as to the law relevant to actions
founded on a by-law.

It is not necessary to rest on any such right of action,
nor was that contemplated by the learned judge’s charge.
The by-law is cogent evidence against appellant of what
kind of eare should be taken when a stove pipe is passed
up through an attic board floor and thence to the roof to
prevent such use of a stove pipe unless and until guarded
in some such way as the by-law indicated.

This action is rested in the statement of claim solely
upon negligence.

I am by no means to be taken as holding that it might
not have been rested on that by-law alone for I have not
seen why I should pass an opinion on such an irrelevant
suggestion, though there might have been found serious
objection if that had been the ground taken.

We have not the entire by-law before us as it would
doubtless have been, and should have been, if any such
attempt had been made to enable the court to apply the
law as laid down by Lord Cairns in the leading case of
Atkinson v. Newcastle & Gateshead Waterworks Co. (1),
where he held that it must depend to a great extent on the
purview of the particular statute in question.

The learned judge’s charge heard by counsel was objected
to briefly on a single point made by counsel for plaintiff
and .that explained without further objection and then
appellant’s counsel, he says, handed up some written mem-
orandum not produced, of his objections.

The learned trial judge then took up the three points
so made, point by point, and answered same to the appar-

(1) 2 Ex. D. 441.
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ent satisfaction of the counsel, for nothing more was said
by counsel anent same. If there was error in such explana-
tion it was the duty of counsel to have pointed it out.

The second might have been more happily expressed but
I can see no likelihood of it in any way having misled the
jury.

If he had used the word “ evidence” in support of the
cause of action, instead of simply cause of action, when say-
ing he could only repeat his explanation and so expressing
what he said, it would perhaps have been better.

But no one could properly be misled by what was said.
We must bear in mind the charge as a whole and its mean-
ing so read, and credit the jury with common sense.

The third point in explanation was in substance a mode
of putting in plain English which the jury could under-
stand what lawyers and judges, when speaking to each
other, refer to in latin as res ipsa loquitur, a perfectly well
understood principle of law relative to evidence of neg-
ligence.

I see nothing in any of these, or other objections, to
justify setting aside a verdict obtained on very clear
evidence of negligence once the jury had got over the
really difficult part of the case raised on much conflicting
evidence to determine whether the fire originated from
causes internal or external in relation to the fire hall.

Once they decided in favour of the former proposition
the case was a simple one.

And with regard to this finding appellant does not now
complain. ,

I think therefore the appeal should be dismissed with
costs.

Durr J.—The argument on this appeal touched upon
heads of the law under which there are points still un-
settled and in respect of which there is room for consider-
able difference of opinion; but the case before us is, I think,
without difficulty once the facts and proceedings are clearly
understood. The appellant municipality had a wooden
building, described as a fire hall, in which a fire broke out
in August, 1920; the fire spread and destroyed some pro-
perty of the respondent. The building was primarily used

241

1922
——

Porr
CoQurTLAM
v.
WILSON.

Idington J.



242

1922
——

Pogrt
CoquiTrAM
v.
WiLson.

Duff J.

SUPREME COURT OF CANADA [1923]

as a place for keeping the fire engine and other apparatus
for fire extinguishment used by the municipality. One
McKinley, who was the chief of police and fire chief was
in charge of the building for the municipality, occupying
with his family certain rooms. In one of these rooms there
was a stove which was the property of McKinley to which
was attached a pipe that passed through a wooden ceiling,
thence through an attic and thence out of the building
through a wooden roof. This pipe was supplied by the
municipality and the municipality paid the expense of
putting it in. Some time before the fire broke out the
stove was removed and another substituted and one of the
sections of the pipe was shortened in a manner which, it
was alleged, added to the risk of fire.

The principal controversy of fact at the trial was whether
the fire which destroyed the building originated from
cinders or sparks escaping from the stove pipe into the
attic or from cinders alighting on the roof emanating from
some source outside the premises. It is quite clear, I think,
and it was not disputed on the argument that the verdict
of the jury necessarily involved a finding that the fire
originated from the stove.

At the time the stove and the pipe were set up there was
in force a by-law requiring certain precautions to be taken
to reduce the risk of fire from metal stove pipes or chim-
neys passing through a wooden or plaster partition or
roof. The by-law required that in such cases the metal
pipe should be surrounded by a casing of brick and it
was not disputed that if the directions of the by-law had
been complied with the precautions prescribed would have
afforded sufficient protection in the circumstances in which
the fire arose.

The responsibility of the occupier of a building or other
premises for damage caused by a fire lighted there and
escaping was from the earliest times governed by a rigor-
ous rule.

The law imposed (says Mr. Holdsworth, 3 Hist. of English Law at p.
309), a duty upon all householders to keep their fires from damaging
their neighbours. Hence if a fire arose in a house by the act of any of
the servants or guests, and damage was caused to the house of others,
the owner was liable. He could only escape from liability if he could
shew that the fire had originated from the act of a stranger.
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The phrase “act of a stranger” is explained by the
language of the authority cited by Mr. Holdsworth, Y.B.
2 Hy. IV Pasch, pl. 6:

Mes si home de hors ma meason encounter ma volunte boute la fewe
en le straw de ma meason * * * de ceo jeo ne serra pas tenus de
responder a eux.

A stranger is a person who is not one of my household
either as guest or servant and who acts against my will.
Act of God would no doubt also have been an answer.
Tuberville v. Stamp (1), per Holt C.J. Indeed the law on
this head might be considered an application to a special
case of the principle which afterwards came to be recog-
nized as the rule in Rylands v. Fletcher (2). It is true that
the old form of declaration ran quare negligenter custodivit
ignem suum tn clauso suo, but negligenter here does not
mean negligently in the sense of modern law. The import
of it was that the defendant has failed to observe his legal
duty to prevent his fire escaping and damaging others.
Lord Canterbury v. The Queen (3), per Lord Lyndhurst.
The law was changed by the statute of Anne and again
by the statute of 14 Geo. III, e¢. 27, sec. 86) which no
doubt is in force in British Columbia, and by which it was
provided:

No action, suit, or process whatever, shall be had, maintained or prosecuted
against any person in whose house, chamber, stable, barn or other build-
ing, or 'on whose estate any fire shall Kok % accidentally begin.

There are points still unsettled as to the effect of this
statute. It was held in Filliter v. Phippard (4), that a fire
is not accidental within the statute if it begins through neg-
ligence and it may be taken to be the law that fires inten-
tionally lighted and fires arising through negligence are
outside the statute and that responsibility in respect of
them is governed by the common law. On principle, since
the statute creates an exception to the general rule, the
onus ought to be upon the defendant alleging that the
statute applies to shew that the fire did accidentally begin;
but the point is no doubt an arguable one with the weight
of dicta probably in favour of an answer in the opposite
sense,—the view accepted by Maecdonald C.J., in this case.

(1) (1697) 1 Salk. 13. (3) 12 L.J. Ch. 281.
(2) L.R. 3 HL. 330. (4) 18471 11 Q.B. 347.
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It is not necessary I think to pass upon the point for the
purposes of this appeal. Again the judgments of the Lords
Justices in the recent case of Mosgrave v. Pandelis (1),
suggest some interesting questions; whether, for example,
a fire which originated in a coal or cinder escaping from a
domestie stove is, for the purpose of applying the statute,
to be treated as beginning with the lighting of the fire in
the stove or with the fire kindled through the agency of
the escaping fragment. The effect of the statute as con-
structed by Filliter v. Phippard (2) is to impose upon the
occupier of premises in which a fire is lighted at the very
lowest the duty to take all reasondble precautions to pre-
vent the fire getting beyond his own premises and doing
injury to others; and an obligation to take reasonable pre-
cautions in dealing with such a dangerous element as fire is
an obligation to take special care, Ellerman v. Grayson (3).
The dictum of Atkin I.J. was expressly approved in the
House of Lords by the Lord Chancellor as well as by Lords
Finlay and Parmoor. To express this concretely in its
application to the case before us the appellant municipal-
ity owed (at least) an obligation to its neighbours to take
special care that the fire lighted by its servant in the stove
should not, through the emission of cinders or otherwise,
cause a fire to start in some unprotected part of the build-
ing which might spread beyond the premises and expose
the neighbouring property to the risk of injury. If the
view of Sir Henry Duke expressed in Mosgrave v. Pandelis
(2) be the correct view the obligation was higher than this;
1t was an obligation 1o compensate a person suffering dam-
age as the result of the escape of a fire intentionally lighted
by their servant in the stove.

The jury having found that the fire originated through
the escape of burning material from the stove and it being
undisputed that the injurious consequences of the escape
of such material would probably have been avoided if the
precautions prescribed by the by-law had been observed,
it is doubtful indeed whether a verdict in favour of the
municipality by the jury could, given these premises, have
been sustained as a reasonable finding. The municipality

(1) 119191 2 K.B. 43. (2) 11 Q.B. 347.
(3) [1919] 2 K.B. 514.
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by its council had in execution of statutory powers imposed
the duty upon the owners of buildings to take the pre-
seribed precautions. In so doing they had formally de-
clared not only that these precautions ought reasonably to
be expected from owners but that the considerations in
favour of the adoption of them were so cogent and so
obvious as to justify the council calling into play its legal
authority in order to make the observance of them legally
obligatory. I am unable to understand by what process the
conclusion could be arrived at that the municipality taking
neither these precautions nor any other precaution in sub-
stitution for them was taking all reasonable means to pre-
vent harm by the escape of the fires it had authorized.

It seems at least to be beyond dispute that when the
learned trial judge told the jury that prima facie the failure
to observe the precautions laid down by the by-law was
negligence he was giving a direction of which the munieci-
pality had no ground to complain,

These considerations afford also a complete answer to the
objection that the learned trial judge misdirected the jury
in telling' them, as it may be conceded for the purpose of
discussion he did, that the onus was on the municipality
to acquit itself of the responsibility for the fire. I must
observe in passing and I think it is quite clear that the
learned trial judge stated in effect to the jury that they
must first satisfy themselves that the fire originated on
the appellant’s premises. Assuming that to be found
against the municipality, a finding involving, of course, the
conclusion that the fire was caused by the escape of burn-
ing matter from the stove, the learned trial judge would
have been quite right in directing the jury on any theory
of the law that on the admitted facts (the existence of the
by-law and the absence of the precautions prescribed by
the by-law) the onus was on the municipality to acquit
itself of responsibility; and even assuming on this point
that the charge is open to some criticism textually it isim-
possible, I think, to assail the substance of it successfully.

Mr. Farris in his able argument dwelt upon the part
played by McKinley, the fire chief, and argued that the
jury should have been directed that the municipality was
not responsible for anything resulting from what MecXKin-
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ley did in making the pipe less safe when the change of
stoves occurred. I think the trial judge was right in refus-
ing to give that direction. The responsibility of the muniei-
pality was as occupier of the fire hall. It was admitted that
as regards the room in which the stove was McKinley was
in occupation of it as the servant of the municipality as
“ fire chief.”

That the premises should be sufficiently heated to make
them habitable was a necessary incident of MecKinley’s
occupation. The municipality was indisputably respons-
ible in fact as well as in law for the setting up in the first
place of a stove with metal pipes. It would be within the
normal scope of Mc¢Kinley’s duty as servant of the munici-
pality to permit the use of the stove for the purpose of
heating the apartment. It would be within the normal
scope of his duties as “fire chief ” to take notice of any-
thing calculated to make the use of the stove for heating
purposes a source of danger to the building or the contents
of the building; if he had observed, for example, that
sections of the pipe had become disconnected in such a
way as to constitute a manifest danger when thé fire was
lighted; so when the first stove was replaced by the second
if the manipulation of the pipe created a danger or was
likely to create a danger, then it was his duty as caretaker
to see to it that the stove was not thereafter used until the
defect was remedied. This was his duty and his know-
ledge of what was done when the pipes were changed was
the knowledge of the municipality because his occupation
was their occupation. MeKinley’s negligence therefore in
permitting the stove to be used after the change was mads
was the negligence of the municipality.

On the assumption that the relevant fire is the fire that
started in the attic, the question was this, was this fire
ignited by matter escaping from the stove through the neg-
ligence of the municipality, that is to say, through the
negligence of somebody for whom the municipality is re-
sponsible? Now the fire was put in the stove by or by per-
mission of the servant of the municipality who was occupy-
ing the premises for the muniecipality who was aware of the
ex hypothesi negligent setting up of the pipes which had
taken place some time before. As between the municipal-

)
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ity and the caretaker, the caretaker was no doubt guilty
of a grave dereliction of duty on this hypothesis in
lighting a fire in circumstances which exposed the building
to the risk of being burned but he was nevertheless about
the municipality’s business and for the negligent conduct
of that business it is responsible.

The old authorities lay down in general terms that the
occupier of a house is responsible for fires set by his guests
and by his servants. For example, in the authority cited
above from Mr. Holdsworth’s book, vol. ITI, it is stated at
p. 309:

Si mon servant ou mon hosteller mette un chandel en un pariet, et le
chandel eschiet en le straw, et arde tout ma meason et le. meason de mon
vicine auxi, en cest case jeo respondra al mon vicine del damage que il
ad, quod concedebatur per curiam.

And in Crogate v. Morris (1), it is said:

If my friend come and lie in my house and set my neighbour’s house on
fire the action lieth against me.

On the other hand it has been laid down that the occupier
is not responsible for the fire brought about by the act of
a servant who is doing something entirely outside his em-
ployment, McKenzie v. McLeod (2); the theory appar-
ently being that the act of the servant in such circumstances
is the act of a “ stranger.”

But here we have a servant who admittedly as servant
occupies for his master and whose occupation is therefore
his occupation and who moreover as incidental to his
occupation has his master’s authority to light fires. An
interesting case having a general similarity to the present

came before the High Court of Australia a year or two ago. .

Bugge v. Brown (3). The defendant who was the owner
of grazing land employed a servant who was entitled as
part of his remuneration to be supplied with cooked meat.
On one occasion the servant was supplied with raw meat
with instructions to cook it at a certain house. Notwith-
standing his instructions he lighted a fire in the open and
by his negligence it escaped and damaged the plaintiff’s
land. It was held that the defendant was responsible on

(1) 1 Brownl & G. 197. (2) 10 Bing. 385.
(3) 26 CLR. 110.
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the principle that where the act done is one of a class of
acts which in given circumstances would be part of or
incidental to the servant’s duty the master is responsible
unless the servant so acts as to make him a stranger in
relation to his master with respect to the act he has com-
mitted so that what he does is the unauthorized act of a
stranger. The same principle was applied in Black v.
Christ Church (1). The present case presents even less
difficulty because of the admission that McKinley’s occupa-
tion was the occupation of the municipality.

What I have said is sufficient to dispose of the grounds
upon which the appeal is based and I do not refer to the
other questions discussed on the argument.

The appeal should be dismissed with costs.
Axcrin J—I concﬁr with my brother Duff.
Brooeur J:—I concur with my brother Duff. -

Miewavrr J. (dissenting).—There are three cases here
which were tried together and consolidated for the pur-
poses of this appeal. ,

The appellant obtained from the Court of Appeal of
British Columbia special leave to appeal per saltum, under
section 37 of The Supreme Court Act (Canada), from three
judgments of Mr. Justice Morrison giving effect to a gen-
eral verdict of a jury in favour of the respondents in three
actions claiming damages for the destruction of their
buildings and furniture by a fire which started on the appel-
lant’s property.

The trial before Mr. Justice Morrison was the second
trial of the respondents’ actions. A first trial had taken
place before Mr. Justice Murphy and a jury, and the
verdict being in favour of the present appellant, judgment
was rendered accordingly. The present respondents
appealed from these judgments to the Court of Appeal
on the ground of misdirection to the jury by the trial
judge and also on the ground that the verdict was against
the weight of evidence, and they succeeded in their appeals.
The judgment of the court was rendered by Mr. Justice

(1) [18941 A.C. 48 at p. 55.
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MecPhillips, with whom Mr. Justice Eberts concurred, the 1922
Chief Justice dissenting. In his reasons for judgment, Mr. Cog;);im
Justice McPhillips found error in the direction given to v.
the jury in that the jury were told that the onus of proving WiLsox.
negligence was on the plaintiffs and not on the defendant MignaultJ.
in whose building the fire originated, and against whom
therefore there was established a prima facie case of neg-
ligence. Mr. Justice McPhillips further expressed the
opinion that in not constructing its chimney in the man-
ner required by its by-law, the defendant committed a
breach of a statutory condition which imported negligence,
and that the trial judge erred on this point in his charge to
the jury. He also said that the defendant was liable for the
condition of the building and for the acts of its servant,
McKinley, in whose premises the fire originated. The con-
clusion of Mr. Justice McPhillips was that the learned trial
judge had misdirected the jury, but that at all events the

verdict of the jury was against the weight of evidence and
~ perverse, and he ordered a new trial.

No appeal was taken from the judgment of the Court
of Appeal, but a new trial took place and the learned trial
judge (Mr. Justice Morrison) charged the jury in sub-
stantial compliance with the judgment of the Court of
Appeal as rendered by Mr. Justice McPhillips, possibly
adding thereto when he told the jury that where a thing is
shewn to be under the management, control or custody of
the defendant or its servants, and the accident is such as
in the ordinary course of things does not happen if those
who have the management use proper care, it affords
reasonable evidence, in the absence of explanation by the
defendant, that the event arose from want of care on the
part of the defendant (see Scott v. London and St. Kather-
ine Docks Co. (1).

The verdict this time having been against the present
appellant, the latter now appeals by leave directly to this
court and the grounds of its appeal are solely that the
learned trial judge misdirected the jury. The direction
here in question having been given to the jury in sub-
stantial compliance with the judgment of the Court of

(1) 3 H. & C. 59.
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1922 Appeal, this appeal really questions the soundness of the

Cog;:)[l;im latter judgment from which the appellant did not appeal.

v.  The question now is whether it should be allowed to do
WﬂN' S0. .

Mig’i‘ﬂt 3. The respondent objects that there is res judicata against
the appellant; that the direction given to the jury in the
second trial was the proper direction; or at least that the
appellant having acquiesced in the judgment of the Court
of Appeal and taken the chances of a new trial cannot now
complain that the jury were charged in compliance with
that judgment.

I do not think that the doectrine of res judicata applies
here. What was decided was that the first judge mis-
directed the jury and the first trial was set aside. A seconid
trial took place and the second judge charged the jury sub-
stantially as the Court of Appeal decided the first judge
should have done. The appellant now claims that the
second judge misdirected the jury. Nothing was deter-
mined, unless it could be said to have been determined in
advance, with respect to the correctness and legality of the
charge to the jury in the second trial, but at the most there
was an expression of opinion as to the proper direction to
give the jury in a case such as that disclosed by the evidence
adduced in the first trial. This does not therefore bring
the matter within the rule of res judicata.

The objection of acquiescence by the appellant, or, more
properly expressed, the objection that the appellant is now
estopped from contending that directions given to the jury
in substantial compliance with the judgment of the Court
of Appeal, are misdirections in law,—is certainly a much
stronger one. I have carefully looked at the cases, but have
failed to find any case where a judgment ordering a new
trial was held to estop a party from afterwards contending
in the new trial that the jury should not be charged as the
appellate court held that the first judge should have
charged them. It may however be noted that Halsbury
(Laws of England) vol. 13 vo. Estoppel, no. 463, says:

Provided a matter in issue is determined with certainty by the judg-
ment, an estoppel may arise where a plea of res judicata could never be
established * * * A party is precluded from contending the contrary
of any precise point which, having been once distinctly put in issue, has
been solemnly found against him.
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But none of the decisions referred to in the notes were 1922
in connection with new trials. There are however two Cozﬁﬁ;\m
decisions of this court in which a somewhat similar ques- v.
tion arose in reference to the effect of an order for a new V5N
trial. Mignault J.

In Western Canada Power Co. v. Bergklint (1), Mr. Jus-
tice Duff, at p. 299, said:—

There is some authority indicating that where a court of appeal in
granting a new trial decides a substantive question in the litigation, that
question, for the purposes of that litigation, is to be taken to have been
conclusively determined as between the parties. I refer without further
discussion to the observations of Lord Macnaghten in Badar Bee v.
Habib Merican Noordin (2), and to tbeir Lordships’ decision in- Ram
Kirpal Shukul v. Mussumat Rup Kuari (3), (see .especially p. 41 as to
the effect of determinations in interlocutory judgments upon the rights
of parties in the suits in which the judgments are given). It seems
quite clear that for this purpose we are not confined to the formal judg- -
ment Kali Krishna Tagore v. Secretary of State for India (4), and Pether-
permal Chetty v. Mumandi Servai (5).

I have carefully examined the cases cited by my learned
brother but in none of them had a new trial been granted,
the question being as to the effect of a former judgment in
proceedings between the same parties.

But in Kinney v. Fisher (6) a new trial of a libel action
had been ordered and all the judges of the appellate court
had expressed the opinion that the letter containing the
alleged libel was written on a privileged occasion. The
head-note of the report of the decision of the appellate
court (7) is misleading, for it assumes that the action was
dismissed. The report itself shows however that the court
was evenly divided, as to the dismissal of the action, and
. in the result, which the report does not mention, a new
trial was ordered. At the new trial the action was dis-
missed at the close of the plaintiff’s case and on a second
appeal the appellate court, again expressing the opinion
that the occasion was privileged, sent the case back for re-
trial on the issue of malice. The defendant then appealed
to this court, but his appeal was dismissed by a majority

(1) 54 Can. S.C.R. 285. (4) 15 Ind. App. 186 at p. 192.
(2) [1909]1 A.C. 615 at p. 623. (5) 85 Ind. App. 98, at p. 102,
(3) 11 .Ind. App. 37. (6) 62 Can. S.C.R. 546.

(7) 53 N.STR. Ep. 406. ‘
55476—4 !
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E%E, on the ground that as the first order for a new trial was
Porr  without restriction and the evidence given on the former
CoqQUuIrLAM . . . 7s
o trial was not before the court, there was no res judicata on
WIsoN.  the question of privilege. Mr. Justice Duff dissented from
Mignault J the judgment in this court, relying on the opinion he had
" expressed in the Bergklint Case (1).

Kinney v. Fisher (2) would seem therefore to support the
argument that no question of res judicata can arise here,
nor would it leave room for the contention that independ-
ently of res judicata there is ground for estoppel, for the
order for the new trial, in this case as in Kinney V.
Fisher (2), was made without restriction. It is proper to
add that here the new trial was ordered not merely because,
in the opinion of the appellate court, the trial judge had
misdirected the jury, but because it was considered that
the verdict was against the weight of evidence. It would
have been, to say the least, very unlikely that this court
would have set aside an order for a new trial under these
circumstances, (Cameron’s Practice and cases cited, vol. 1,
p. 197 et seq.), and the failure of the defendant to appeal
from the judgment of the court of appeal does not neces-
sarily shew that it acquiesced in all the reasons for which
a new trial was ordered.

Coming now to the merits of the present appeal, which
is brought here solely on the ‘ground of misdirection by the
learned trial judge, the appellant, in its factum, particular-

izes the alleged misdirections as follows:

1. In directing the jury that there was a presumption of negligence
against the defendant if the jury found that the fire originated ‘on- its
premises.

2. In directing the jury that “where the thing is shown to be under
the management, control or custody of the defendant or its servants
* % * gnd the accident or incident is such as in the ordinary course
of things does not happen if those who have the management use proper
care it affords reasonable evidence in the absence of explanation by the
defendant that the event arose from want of care on the part of the
defendant.”

3. In directing the jury in effect that this presumption could only
be rebutted by showing it was “pure accident,” namely, that it was due
to “some extraneous circumstance or condition over which the agent or
servant or employee of the municipality had no control.”

4. In directing the jury that the municipality was liable for the acts
of its servant (the chief of police) in changing the stoves.

(1) 54 Can. S.C.R. 285. (2) 62 Can. S.C.R. 546.
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5. In directing the jury that the breach of the building by-law was &2}’
the breach of a statutory duty prima facie giving a right of action to the  Porr
person injured. COQUITLAM

I will deal with each of these alleged misdirections in Wsos.
the order mentioned. : , i Mlgnault J.

1. Consideration of the first point raises the important
question of the liability of a person for damage caused
by a fire which originates on his premises.

A short but authoritative statement of the law, before
it was changed by statute, may be found in-the judgment
of Lord Tenterden C.J., in Becquet v. MacCarthy (1):

By the law of this country before it was altered by the statute 6 Anne
c. 31, 8. 6, if a fire began on a man’s own premises, by which those of his
neighbour were injured, the latter, in an action brought for such an injury,
would be bound in the first instance to shew how the fire began, but the

presumption would be (unless it were shewn to have originated from some
external eause) that it arose from the neglect of some person in the house.

The change made by statute (sée 14 Geo. III, ch. 78,
sect 86) was as follows:

86. No action, suit or process whatever shall be had, maintained, or
prosecuted against any person in whose house, chamber, stable, barn or
other building, or on whose estate any fire ghall * * * accidentally
begin, nor shall any recompense be made by such person, for any damage
suffered thereby, any law, usage or custom to the contrary notwith-
standing. .

The object of the statute is to relieve a person from
liability when the fire begins acecidentally, and it is of the -
nature of an exception to the general rule of liability. It
would seem to follow that the onus of shewing that the
fire did begin accidentally is on the person who claims
the benefit of the statute in order to escape from the legal
presumption of negligence. In other words, the statute
affords a defence, and it is not for the plaintiff to shew, in
the first instance, that the fire did not begin accidentally;
he can rest on the presumption until the defendant has re-
butted it by shewing that the fire began accidentally.

I think therefore there was no misdirection as to the
first point.

2. The words which the appellant quotes from the
learned judge’s charge are taken from the judgment of

(1) 2 B. & Ad. 951.
55476—43
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Erle C.J., in Scott v. London & St. Katherine Dock Co.
(1), and are generally considered as expressing the rule
res ipsa logquitur. This rule admits of a presumption of
negligence similar to the one just adverted to. Inasmuch

Mignault J. a5 by law the person in whose premises a fire begins is

liable for the damage it causes to neighbouring property
unless he shews that it began accidentally, no prejudice
could be caused by stating to the jury the rule in the terms
of Scott v. London & St. Katherine Dock Co. (1), which
is very largely to the same effect as the other rule. This
ground of alleged misdirection therefore also fails.

3. Taken with the context, I do not think that the few
words quoted by the appellant amount to misdirection.
The learned judge correctly stated that there is a pre-
sumption of negligence against the person on whose
premises a fire originates. He then added that it is for
such person to show that the fire was accidental. The dis- -
tinction between “ accident ” and ‘ pure accident ” is per-
haps a difficult one for the jury’s understanding. Never-
theless I do not consider that the jury were misled. The
learned trial judge had previously told them that it was
for the defendant to satisfy them that he was not, -as
charged by the plaintiff, negligent in the handling of that
fire. Subject to what I will say on the question whether
the defendant here is liable for the acts of McKinley who

- occupied the premises where the fire originated, I think
" this objection to the finding of the learned trial judge is

not well taken,

4, The fourth objection is that the learned trial judge
misdirected the jury in telling them that the municipality,
that is to say this defendant, was liable for the acts of its
servant, Mc¢Kinley, in changing the stoves.

MecKinley was an employee of the appellant, being chief
of police and fire chief. With his wife and child, he lived
in rooms at the rear and on the second story of the fire
hall, one of these rooms being the kitchen where the stove
in question was installed. The free occupation of these
rooms as a dwelling was granted by the appellant to
McKinley probably as one of the considerations of his con-

(1) 3 H. & C. 598.



S.CR. SUPREME COURT OF CANADA

tract of employment, and this, I think, is the scope of the
appellant’s admission that as a servant of the appellant
McKinley was in lawful occupation or possession of the
room in which the said stove or range was situate, for the
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admission cannot mean that that as a servant of the appel- Mignault J.

lant McKinley kept house for his wife and child in these
rooms. The evidence justifies the conclusion that McKin-
ley was in as full control of these rooms as he would have
been had he rented a house from the appellant. The
municipality had paid for the installation of the stove
pipe, but the stove was furnished by McKinley, and the
new stove or range put in during the preceding winter,
which necessitated the shortening of the pipe, was paid
for by McKinley, who had no authority from the appel-
lant to effect this change. In respect to this point, there

was a material difference between the two trials because

~ an admission made in the first trial that the appellant had

paid for the erection of the stove and pipe was withdrawn
with the permission of the court in the ‘second trial.

In my opinion, the.relation of mastér and servant be-
tween the appellant and McKinley did not extend to, or
engender liability for, acts performed by the latter in keep-
ing house for himself and his family in his own dwelling,
whether this dwelling was a part of the fire hall or a
separate building belonging to the appellant. In other
words, nothing he did in his own dwelling for the purposes
of housekeeping was in the course of McKinley’s employ-

ment as a servant of the appellant. I may add that in the.

decisions dealing with the legal presumption of negligence
where a fire is communicated from a building in which it
originates to another building belonging to a different
owner, I have found no case where this presumption was
asserted against the owner or lessor as distinguished from
the occupier or tenant of such a building. It seems to me
that the foundation of the presumption is occupation of
the premises where the fire originates and if, as here, the
owner does not occupy the building or part of building
where the fire took place he would seem to be outside the
rule. But it is probably sufficient to decide here that when
McKinley installed or changed his stove and shortened the
stove pipe, and when he lit the fire, he was not acting in
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1022 the course of his employment as a servant of the appel-
Cog’;LM lant, and with respect, I think the learned trial judge
v. should have so directed the jury. This objection, there-
WiLson. ]
“— " f{ore, appears to me to be well taken.

Mignault J. 5 The learned trial judge directed the jury as a matter
of law that the non-performance of the statutory duty
imposed by the building by-law, causing injury to a mem-
ber of the class for whose benefit the by-law was imposed,

. prima -facie gives a right of action to the person injured.
There might be no quarrel with an abstract proposition
of this kind (Groves v. Wimborne (1)), but the difficulty

. is to determine whether the by-law, of which we have only
three extracts, is a by-law of this character. In the absence
of the whole by-law, and in view of what I have said as to
the fourth objection of the appellant, I do not think it
necessary to express any opinion with respect to the direc-
tion of the learned trial judge on this point.

I have however reached the conclusion that there was
material misdirection of the learned trial judge in instruct-
ing the jury that the appellant was, as McKinley’s em-
ployer, responsible for the latter’s act in changing the stove
or stove pipe, and on that ground I think the verdict can-
not stand.

‘T would allow the appeal with costs and order a new
trial. '
Appeal dismissed with costs.

Solicitor for the appellant: G. A. King.

Solicitors for the respondents: Bird, McDonald & Co.

(1) [1898] 2 Q.B. 402 at p. 407.
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. HIS MAJESTY THE KING (DEFENDANT) . .APPELLANT; 1022
) *Qct. 13, 16.
AND Feb. 6.
J. 8. ZORNES (SUPPLIANT)........00.... RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ALBERTA '

Crown—Liability of—Government Telephone System—Person injured by
driving into loose wire—Negligence of Croun’s servants—“ The Pub-
lic Utilities Act” (Alta.) 8. (1915) ¢. 6—* Interpretation Act” (Alta.)
. 8. (1906) c. 3—Alta. 8. (1917) . 8, 5. 80.

Section 2 (b) of the Alberta Public Utilities Act provided that “the
expression ‘public utility ’ means and includes every -corporation
*# % * 2. and in 1917, the following words were added by the legis-
lature (e. 3, 5. 30): “also the Alberta Government telephones, now
managed and operated by the Department of Railways and Tele-
phones.” Section 31 (2) of the same Act provides that “ the public
utility shall be responsible for all unnecessary damage which it causes
In carrying out, maintaining or operating any of its said works.” -

Held, Davies CJ. and Mignault J. dissenting, that the Crown, as rep-
resented by the Government of Alberta, is liable in damsges, upon
proceedings by petition of right, for personal injuries sustained by
reagon of the negligence of its servants in allowing a loose wire form-
ing part of the Government Telephone System to fall and lie upon a
public highway. '

Judgment of the Appellate Division ([1922] 1 W.W.R. 907) affirmed,
Davies C.J. and Mignault J. dissenting.

APPEAL from the judgment of the Appellate Division
of the Supreme Court of Alberta (1), reversing the judg-
. ment of the trial judge, Ives J., and maintaining the re-
spondent’s petition of right.

The respondent in his petition alleged that he was
driving over a public highway along which the Crown
through the Minister of the Department of Railways and
Telephones of the Province of Alberta owned and oper-
ated a telephone line subject fo the provisions of “The
Public Utilities Act, 1915, c. 6, and that he was injured
by reason of his automobile becoming entangled in a loose

*PppseNt:—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ. ‘

i

(1) 11922] 1 WWR. 607.
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192 wire which the department, its officers or servants, had
Trn UKING negligently, carelessly and illegally allowed to lie upon the
Zoenzs. highway. A fiat had been granted by the Attorney-Gen-
—  eral under “The Alberta Petition of Right Act, 1906, <.
20,” but when the case came on for trial and before any

evidence had been taken, the objection raised by counsel

for - the Crown that no action could lie for a tort was
sustained, and the action was dismissed with costs. The
Appellate Division reversed this judgment and ordered a

new trial.

Eug. Lafleur K.C. and R. A. Smith for the appellant.
S. R. Wallace and Louis C6té for the respondent.

Tee Crmr JusTicE (dissenting).—I concur with Mr.
Justice Mignault and would allow the appeal.

‘Ivinagron J—I am of the opinion that subsection 2 of
“ section 31 of the Public Utilities Act of Alberta, which reads
as follows

the public utility shall be responsible for all unnecessary damage which
i it causes in carrying out, maintaining or operating any of its said works.
means just what it says, and.that it was intended to mean
‘that, and to furnish a remedy for such like incidents as in
guestion herein, when arising from want of due care and

hence causing unnecessary damage.

I do not see why a remedy for daxhages arising from want
of due care in the operation of any public utility, should be
something which appellant, in his wide sphere of activities
in Alberta, should be advised against providing, or refused
the consent of the Legislative Assembly therefor.

I therefore assume the needed remedy was furnished in
said language and its obviously legal effect, if to be given
any, is that I have above suggested.

Some effect is usually sought to be given the language
used by the legislature, and I can see nothing more apt
to apply such language to, when found in such relation as
it is, than to furnish the needed remedy I suggest.

I do not see any reason for disturbing the learned trial
judge’s findings of fact and, agreeing as I do with the reason-
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ing of Mr. Justice Stuart and Mr. Justice Beck as well as
that of the learned trial judge presented respectively in
the proceedings below, when finding, in said subsection 2 of
section 31 above quoted, a remedy for what is complained
of, I need not say more than I have done, except to add
that I think this appeal should be dismissed with costs.

Durr J.—This appeal raises a question touching the
effect of section 31 (2) of the Alberta Public Utilities Act:

The public utility shall be responsible for all* unnecessary damage
which it causes in carrying out, maintaining or operating any of its
works. -

Assuming that “ public utility ” comprehends the pro-
vince of Alberta (His Majesty the King in right of his
province of Alberta) as owner of the Alberta Government
Telephones, I can only say, with the greatest respect for
other opinions, that this enactment does not (on that
assumption) appear to me to be of doubtful meaning.
“ Responsible ” in such a context in a statutory enactment
can, I think, be no less comprehensive than “ responsible
in damages.” There is moreover ample evidence that the
default through which the respondents suffered the damage
complained of was a default in “ carrying out, maintaining
or operating ” the telephone system.

That being so, it follows, I think—still proceeding upon
the same assumption that “public utility” comprehends
the province in its character as owner of “ Government
Telephones ”—that petition of right is the appropriate pro-
cedure for asserting the Crown’s responsibility. Normally
petition of right does not lie for tort; but that rests upon
the ground that in point of substantive law the Crown is
not liable, that is to say, the Crown owes no duty to the
sufferer to make reparation for the torts of its servants.
Section 31 (2) creates the duty to make reparation with
its correlative right; and ubi jus ibi remedium. One can-
not conceive the legislature 'va,inly creating an unenforce-
able right to recover damages. It is implied that the courts
of the province have jurisdiction to enforce the right and
to do so by the appropriate procedure. The law in such
cases makes the necessary implications to avoid the in-
justice and the scandal of the denial of substantive rights
because of technical defects in procedure.
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The objection that petition of right does not lie for the

Tae KING enforcement of statutory rights is without substance. The

Zomms

Duﬂ J.

Petition of Rights Act gives jurisdiction to the court to
award damages and I think that should be construed as
extending to all cases in which a duty reposes upon the
Crown by law to pay damages.

The critical question, therefore, is this: Does “ public
utility ” in section 31, ss. 2, bear a sense which imposes
upon the province—the Crown in right of the province—
the responsibility established as against such bodies gen-
erally by the subsection? And this is the point upon which
naturally Mr. Lafleur directed the weight of his argument.
The question subdivides itself into two branches.

The first, is whether “ public utility ” in this context
and construed with reference to the interpretation section
(section 2, s.s. b) does, upon a fair interpretation of these
provisions, denote among other “ corporations, firms and
persons ” to which it applies, the province of Alberta in
its character of owner of the “ Alberta Government Tele-
phones ”’; and the second branch of the question is whether,
assuming that to be so, there is here in this provision, when
it is read in light of the Act as a whole, a clear and plain
manifestation of legislative intent to impose such a re-
sponsibility upon the Crown.

These points may be considered in the order in which
I have stated them. Subsection (b) of section 2 must be
quoted in full. These are the words:—

(b) The expression “public utility ” means and includes every cor-
poration other than municipal corporations (unless such municipal cor-

- poration voluntarily comes under this Act in the manner hereinafter pro-

vided), and every firm, person or association of persons, the business and
operations whereof are subject to the legislative authority of this pro-
vince, their lessees, trustees, liquidators, or receivers, appointed by any
court that now or hereafter own, operate, manage or control any system,
works, plant or equipment for the conveyance of telegraph or telephone
messages or for the conveyance of travellers or goods over a railway, street
railway or tramway, or for the production, transmission, delivery or fur-
nishing of water, gas, heat, light, or power, either directly or indirectly,
to or from the public; also the Alberta Government telephones, now man-
aged and operated by the Department of Railways and Telephones.

The last clause is due to an enactment of 1917 (section
30 of c. 3 of the statutes of that year). This enactment
simply added the words
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also the Alberta Government Telephones now managed and operated by
the Department of Railways and Telephones.

By a statute of 1906 (the general Interpretation Act)
“ Alberta Government” means, generally speaking, His
Majesty in right of the province of Alberta, and the phrase
“the Alberta Government Telephones” is virtually the
equivalent of “the Telephones of His Majesty in right
of the province,” The only admissible view, I think, of
the effect of this enactment of 1917 is that the Provincial
Government Telephone System is added as a concrete addi-
tion to the “ systems, works, plants, equipments,” com-
prised in the general description immediately preceding. I
think that is the correct reading of the enactment because
the only alternative reading is to treat the enactment as
directing the construction of the phrase ““ public utility ”
wherever it appears in the Act, in such a manner as to
include “ the Alberta Government Telephones ” as a “ pub-
lic utility.” This alternative is forbidden, I think, because
as regards a considerable number of the most important
provisions of the statute, the effect of such a substitution
would be to make nonsense of the provision unless we are
to treat the amending enactment as conferring upon the
Government system legal personality, an implication which
I think would not be ‘justified. Section 20, for example,
which defines the jurisdiction of the board uses “ Public
Utility ” in subsections b, ¢, d, e, f, and g, in a sense neces-
sarily implying in the object denoted by the phrase, a legal
entity, capable of acting juridically, capable of being a
party to legal proceedings, a party to contracts, and gen-
erally of ownership of property and of being the subject
of rights and duties. If the Province as owner of a tele-
phone system falls within the operation of these clauses as
a “public utility ” then no difficulty arises in respect of
the application of them. On the other hand, if it is the
system as a system which is brought by the amendment
* within the class denoted by “ public utility ” the alterna-
tives are obvious. Either the system has been endowed
with legal personality in which case the language of the
clauses would be sensible with reference to the system or,
on the other hand, the system is entirely excluded from the
operation of them. To give to the enactment of 1917 such
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1922 3 construction as to exclude “ the Government telephones
Tae 'IfING from these provisions of the Act, would be to render the
Zoenws. enactment of 1917 largely nugatory and the courts will go
put 5. Very far in supplying omissions in elliptical phraseology
— and in discarding redundancies in order to avoid such a

- regult. Salmon v. Duncombe (1). '

The other alternative, the alternative of implying the
creation of a legal personality must, as I have already said,
also be rejected.

If the enactment is read in the manner which I havs
suggested the “ corporations, persons and firms” compre-
hended within the class “ public utility ” are, by this read-
ing, made to include the corporations or persons owning or
operating “the Government telephones,” and the words
“ Alberta Government ”’ having by statute the significance
above pointed out, no techniecal or other difficulty arises in
reading the word corporation or the word person as includ-
ing His Majesty in right of the Province. The Crown is
technically a corporation sole, and is of course in the legal
gense a person capable of being a subject of rights and
duties.

There is some ineptitude in the phrasing of the amend-
ment of 1917, but for the reasons I have mentioned the
reading is, I think, amply justified.

I come now to the question upon which the appeal really
turns. Looking at the provisions of the statute as a whole,
is an intention manifested with sufficient clearness to bring
the Provincial Government within the scope of s.s. 2 of
section 31 to satisfy the rule of construction, a rule based
upon good sense and upon inveterate legislative practice
as well as judicial authority, that responsibility is not to
be deemed to be imposed upon the Crown by legislative
enactment, unless the intention to do so has been expressed
in language which is unmistakable? 1 quite agree that
even though the argument on the exegetical side were more
rigorous than it is, still if from the purview of the statute
as a whole, sufficient evidence of a contrary intention
appeared to create a real doubt as to the effect of the
section when read in light of the other parts of the Act,
the answer to the question just propounded must be in

(1) [1886]1 11 App. Cas. 627.
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the negative. The question is one by no means free from
difficulty. Mr. Lafleur did, I think, make good his point
that there are many provisions of the statute, and in par-
ticular those relating to the enforcement of orders of the
board for the payment of money and those relating to
penalties which obviously could not be put into operation
against the Crown.

This is a circumstance of weight which, however, is nét
conclusive. The definitions of the interpretation clause are
not applied when such application produces inconsistency
or absurdity and in the sections referred to such would be
the result of the literal application of the definition of pub-
lic utility in its entirety. No such difficulty arises respect-
ing section 31 (2). There is nothing absurd or even start-
ling in bringing the Crown in its character of owner of
such enterprises within the scope of such a provision.

At this point s.s. (a) of section 3 becomes very significant.

The Act is thereby declared to be apphcable to “ public

utilities ”’ as defined

which are now or may hereafter be oWned or operated by or under the
control of the Government of the province.

A statutory corporation, therefore, consisting of members
nominated by the Government, or a joint stock corporation
controlled by the Government through ownership of its
shares, if answering the definition of “public utility ” is
not to be excluded from the provisions of the Aect, and I
can see no reason why, in such a case, the provisions of
the Act generally (including section 31, subsection 2)
should be held not to be operative. This is evidence, I
think, that the scheme of the Act proceeds upon the policy
that “public utilities ” fairly coming within the deserip-
tion furnished by the interpretation section are, except
where the context or the subject matter of the provision
otherwise requires, to be subject to each of the provisions
of the Act. This again throws light upon the enact-
ment of 1917, and I think the proper inference is that the
Government telephones were brought within the orbit of

the system established and that the provisions of the Act.

must be held to be operative in relation to the Government
telephones and to the Crown as owner of them according
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to the natural meaning of the words in which they are
framed with the exception of those provisions in which
some absurdity or inconsistency would thereby be pro-
duced.

The appeal should be dismissed.

Ancuin J—For the reasons stated by Mr. Justice Stuart

in his opinion of the 22nd June, 1922, I am satisfied that
the finding of the trial court that the injury sustained by
the plaintiff was due to negligence in the maintaining and
operating of the Government telephone lines cannot be
disturbed. There appears also to have been a breach of the
duty imposed by section 31 (c) of the Public Utilities Act
(1915, c. 6), which prescribes that
all poles shall be as nearly as possible straight and perpendicular.
A consequence of such negligence and breach of statutory
duty was an undue interference with the public right of
travel in contravention of section 31 (a), resultmg in the
injury of which the plaintiff complains.

In my opinion, the damage suffered by the plaintiff was
“ unnecessary damage ” caused in maintaining and oper-
ating a work which would have entailed responsibility
under section 31 (2) of the Public Utilities Act on the
public utility controlling it, if a private person, firm or
body corporate. I cannot accede to the view that the
application of section 31 (2) is confined to cases in which
there has been an exercise of statutory powers in excess of
what is reasonably necessary for the accomplishment of
the purpose for which they are conferred. I see no reason
for so restricting the operation of that provision. Though
not required to fix any other “ public utility ” with respon-
sibility for injuries caused by negligence, it is necessary for
that purpose in the case of Government telephones, and,
for the reasons indicated by Mr. Justice Beck, I think it
should be so applied. Where telephone wires of a public
utility fall because of negligence either in maintaining or
replacing, or in failure to replace in due season the poles
wwhich carry them, or because of a breach of clause (c) of
subsection 1 of section 31, and as a result injury is caused
to persons using a highway, we have a case of damage
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caused in the maintaining or operating of the works of the
telephone system and, in my opinion, the fact that the
falling of the wires and allowing them to interfere with
" traffic on a highway was due to negligence or to breach of
a statutory duty necessarily implies that the damage there-
by caused was “ unnecessary.” If the application of sub-
section 2 should be confined to cases of damage caused by
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a breach of one of the clauses of subsection 1 of section 31, "

such a case is here presented. There was a breach of clause
(e) which at least contributed to the fall of the pole and
the consequent presence of wires on the highway in contra-
vention of clause (a). . ‘

The wording of the concluding clause of the definition
of “ public utility ”. (s. 2 (b))

also the Alberta Government telephones now managed by the Depart-
ment of Railways and Telephones

is no doubt awkward and unsatisfactory. But a perusal
of the Public Utilities Act makes it reasonably cer-
tain that the effect given to those words by Mr. Jus-
tice Stuart in his opinion of the 22nd of February, 1922,
as meaning not telephones operated by the Government,
but the Alberta Government itself and therefore “H.M.
The King in his right as exercised by the province
of Alberta,” must be what the legislature meant them

to have. It was never intended, for instance, to create

a liability in rem in the case of the Government Tele-
phone System (s. 31 (2)). Sections 20 (¢) and 40
further indicate the difficulties that would ensue from a
strict construction of the concluding clause of the defini-
tion such as the appellant contends for. Moreover upon
that construction s. 3 (a) would seem to be quite super-
fluous. Applying s.s. 7 of s. 7 of the Interpretation Act
(c. 3 of 1906) as we should, we-have in s.-31 (2) of the

Public Utilities Act an enactment that “ HM. The King

acting for the Province ” of Alberta shall be responsible
(i.e. answerable to a person injured whether in body or in
property) for damage caused by the negligent carrying
out, maintaining or operating of (inter alia) the Alberta
Government telephones in my opinion sufficient to over-
come the prerogative exemption of the Crown from lia-
bility for torts of its servants recognized at common law.
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TaE KING which, though probably not designed to confer a right to

ZORNES

Anglin J.

recover from the Crown in respect of torts, are quite wide
enough to furnish a procedure by which such a right, when
otherwise created, may be exercised. As Mr. Justice Beck
points out we have in the Privy Council decisions in Attor-
ney General of the Straits Settlement v. Wemyss (1),

“and Farnell v. Bowman (2), the highest authority for the

utilization of the procedure by petition of right to obtain
relief to which the Public Utilities Act confers the right.

I find it unnecessary to express any opinion upon the
question whether a consequence of the Dominion or a
Provincial Government engaging in a commercial enter-
prise is a pro tanto abrogation of the prerogative exemp-
tion from responsibility for tort: The Queen v. McLeod
(3); Farnell v. Bowman (2); Attorney General of Straits
Settlements v. Wemyss (1).. The Crown, when empowered
by statute to enter upon an undertaking, does so subject to
the limitations, restrictions and conditions which the legis-
lature has imposed upon the carrying of it out. Attorney
General v. De Keyser's Royal Hotel (4).

The appeal in my opinion fails.

Brooeur J.—The respondent Zornes has presented a
petition of right claiming that he has suffered damages on
account of the negligent construction and operation of
the telephone system owned by the Alberta Government.

The latter denies liability on the ground that the King
could not be sued in tort.

That is the issue which is now submitted to our con-
sideration.

As a general proposition, there is no remedy against the
King for compensation in damages; but they can be
obtained from the officer who did the wrong. Canterbury
v. Attorney General (5).

But in many countries and provinces the governments

-are in the habit of undertaking works which are usually

performed by private individuals and companies; and it

(1) [1888]1 13 App. Cas. 192.. (3) 18821 8 Can. SCR. 1.
(2) [1887] 12 App. Cas. 643. (4) 119201 AC. 508 at p. 540.
(5) 12 LJ. Ch. 281.
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is then found expedient to provide remedies for injuries
suffered in the course of these works. Attorney General
of Straits Settlement v. Wemyss (1).

The telephone system in Alberta was operated for some
years by a private company. But the legislature decided
to acquire this telephone system and to have it operated
by the government; and it was put under the manage-
ment of the Department of Railways and Telephones.

In 1915 the Public Utilities Act was passed and a board
of Public Utility Commissioners was created; and it was
declared that the Alberta Government telephones would
be considered as a “ public utility.”

Section 31 of the Act provided that any public utility
having for its object the construction, working and. main-
taining of the telephone lines should be submitted to the
orders of the Commission and should not interfere with
the public right of travel, that the wires should not be less
than 16 feet above any highway; that all the poles should
be as nearly as possible straight and perpendicular; and
an article was added as subsection 2: ’

The public utility shall be responsible for all unnecessary damage which
it causes in carrying out, maintaining or operating any of the said works.

It is alleged in the petition of right and found in the
verdict rendered after trial that the Alberta Govern-
ment telephone has been the cause of damage to the
respondent on account of a defective wire which broke
and became loose on the road, and that there were tele-
phone poles down on the road which had caused the acci-
dent in question.
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Taking into consideration the general proposition which

I have enunciated above concerning the liability of the
Crown for tort, I am of the view that the provisions of
The Public Utilities Act, and mainly of s. 31, create a lia-
bility affecting the Government and rendering the latter
responsible for the torts which it caused in the carrying
out of its telephone system. If some governments want
to undertake works which are not considered of a govern-
mental purpose, it is no wonder that the legislature
should apply to those governments the same liability which
is applied to private individuals or companies carrying

on the same works. It is clear to me that the legislature
(1) 13 App. Cas.,.192.
55476—>5
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of Alberta has imposed upon the government the liability
for damages which is now claimed by the respondent.

For those reasons the appeal fails and should be dis-
missed with costs.

Mieyavrr J. (dissenting).—All of the judges of the
court below were of the opinion that the claim of the
respondent against the Crown, being of the nature of an
action in tort, could not be justified under the provisions
of the Alberta Petition of Right Act (e. 20 of the sta-
tutes of 1906). In this I agree. The Petition of Right
Act provides a remedy where liability of the Crown exists
by law and creates no new responsibility. There being no
liability of the Crown for a tort committed by its servants,
and the latter alone being responsible for the consequent
damages, such a tort confers no right of action which can
be asserted against the Crown by means of this remedy.

The majority of the appellate court however considered
that the Alberta Public Utilities Act (c. 6 of the sta-
tutes of 1915) created a liability which could be invoked
against the Crown by petition of right. With this con-
clusion I find myself unable to agree. _

It is of course a fundamental principle of law that the
Crown is not bound by a statute unless it be specially
mentioned therein. (Beal, Legal Interpretation, 2nd ed.,
p. 292). And in Alberta the statute of which the object
is to give to the subject a right of action against the
Crown by petition of right, does not include the right to
sue the Crown in tort, and it thus differs from the Exche-
quer Court Act, sec. 20, which expressly confers on the
Exchequer Court jurisdiction to hear and determine,
among other matters, every claim against the Crown
arising out of any death or injury to the person or to
property resulting from the negligence of any officer or
servant of the Crown while acting within the scope of his
duties or employment upon any public work. It would
therefore seem surprising, may I say so with all possible
deference, that the right of an action ex delicto against the
Crown, which the Petition of Right Act does not confer,
should be found in another statute the object of which is
certainly not to enlarge the remedies of the subject against
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the Crown. I will therefore very carefully examine this 1922
statute in order to see whether it is open to the construction T=e KTNG
which has been placed upon it. Zouwes.
The Alberta Public Utilities Act is a type of statute Mlgnault 1.
which is derived, I believe, from the United States, but
which has been widely adopted in the different provinces
of Canada. Its object is to deal with certain public ser-
vices in which the community at large has a great interest,
such as transportation, telegraph or telephone lines, and
the furnishing of water, heat, light or power. The statute
defines the words “public utility >—I abbreviate—as
meaning and including corporations, firms, persons or
associations of persons that own, operate or control any"
system or works for the conveyance of telegraph or tele-
phone messages, or for the conveyance of travellers or
goods over a railway, street railway or tramway, or for the
production or furnishing of water, gas, heat, light or power
to or for the public. The statute creates a board known
as the Board of -Public Utility Commissioners, which has
jurisdiction over these public services or public utilities,
the powers of which utilities are carefully restricted, the
whole for the better protection of the public. It would
certainly seem most unlikely that in such a statute should
be found any interference with, or modification of, the con-
stitutional principle that the King can do no wrong.
But in Alberta, as well as in some of the other provinces,
the provincial government has undertaken to carry on
some of the public services to which I have referred. In
1908 a statute (c. 14) was passed by the Alberta Legis-
lature empowering the Government to purchase, lease,
construct and operate telephone or telegraph systems, and
we are informed that under this authority the Govern-
ment took over the Bell long distance telephone line, so
that, outside some municipal or local lines, the telephone
service of the province is practically controlled and earried
on by the Government.
So when the Public Utilities Act was adopted in 1915
the definition of “ public utility ” in section 2 was made
to include '

also the Alberta Government telephones now managed and operated by
the Department of Railways and Telephopes.

55476—5%
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1922 And the argument is that inasmuch as by subsection 7 of
Tmzs fﬁNG section 7 of the Interpretation Act (Alberta) c. 3 of the
Zornes. Statutes of 1906 the expression “ Government,” “ govern-
Mignault 3. Ient of the province” or “Alberta Government” used
— in any Act whenever enacted means His Majesty the King
acting for the province, the words I have quoted from
the definition of “public utility ” must be read as if the
definition said “also His Majesty’s telephones in Alberta
now managed and operated by the Department of Rail-

ways and Telephones.”

It is sometimes fallacious to rely too strongly and with-
out sufficient discrimination on a statutory definition for,
as 1s expressly stated in section 2, such a definition does
not apply where the context otherwise requires. And
when this Public Utilities Act is carefully read, it becomes
obvious that in many of its sections the expression “ pub-
lic utility ” cannot be construed as meaning the Alberta
Government telephones, or His Majesty’s telephones in
Alberta. I could give a number of instances, but will
mention only a few. Thus sections 33 and 75 refer to
municipal corporations owning or operating any public
utility within the meaning of this Act. This obviously
cannot mean the government telephone system. Sections
51 and following deal with orders made by the Board of
Public Utility Commissioners, which may be orders for -
the payment of money to be levied by the sheriff, and
which when registered shall constitute a lien and charge
upon the lands of the party ordered to pay. This clearly
seems inapplicable to government property. Moreover
penalties are provided by sections 80 and following against
persons and public utilities affected by orders of the board,
and it can scarcely -have been contemplated that these
penalties could be levied from the Crown by reason of
anything contained in the definition of “ public utility ”
in the Act.

We now come to section 31 by which it is claimed that
the Crown’s liability to answer for the torts of its servants
has been expressly enacted by. the legislature. I will
quote the whole section down to and including subsection 2.

In the case of a public utility which has for its object the construc-
tion, working or maintaining of telegraph, telephone or transmission lines,
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or the delivery or sale of water, gas, heat, light or power, the following
conditions shall be fulfilled, over and above those which may be prescribed
by the board, that is to say:—

(a) The public utility shall not interfere with the public right of
travel, or in any way obstruct the entrance to any door or gateway or
free access to any building;

(b) The public utility shall not permit any wire to be less than six-
teen feet above such highway or public place, or erect more than one Iine
of poles along any highway;

(¢) All poles shall be as nearly as possible, straight and perpendicular;

(d) The public utility shall not unnecessarily cut down or mutilate
any shade, fruit or ornamental tree;

(e) The opening up of any street, square or other public place, for the
erection of poles, or for the carrying of wires underground, shall be sub-
ject to the supervision of such person as the municipal council may
appoint, and such street, square or other public place, shall, without un-
necessary delay, be restored as far as possible to its former condition;

(f) If, in the exercise of the public right of travel, it is necessary
that the said wires or poles be temporarily removed by cutting or other-
wise, the public utility shall, at its own expense, upon reasonable notice
in writing from any person requiring it, remove such wires and poles;
and in default of the public utility so doing such person may remove
such wires and poles at the expense of the public utility.

(2) The public utility shall be responsible for all unnecessary damage
which it causes in carrying out, maintaining or operating any of its said
works.

This section is in the part of the statute bearing the
title “Restriction on powers of public utilities.” Sub-
section 2 assumes that in carrying out, maintaining and
operating any of its works the public utility may cause
some damage or inconvenience, and its responsibility only
begins when the damage caused is “ unnecessary,” that is
to say in excess of any damage which may be incident to
the carrying out or operation of the work. In so far as
public utilities generally are concerned, no such provision
is required to render them liable for their torts, or for
the negligent exercise of their.statutory powers. These
powers are not charters to ecommit torts, and so, even in
the absence of the subsection, there is no doubt that under
the common law the plaintiff, in a case like this one, would
have an action against the public utility which the latter
could not defeat by pleading the statute.

The question, however, is whether he has such an action
against the Crown when it operates a public utility, and
whether subsection 2 of section 31 takes away the King’s
prerogative of not being liable for the torts of his servants.
Bearing in mind that the prerogatives and rights of the
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Crown are not affected by a statute unless they are
specially mentioned therein, I would not be disposed to
give to s.s. 2—even considering the Alberta Government
Telephones as comprised in the meaning of the term
“ public utility ”—the effect of conferring a right of action
ex delicto against the Crown, the more so as this sub-
section in no way refers to claims against the Crown, but
merely, and probably unnecessarily, makes public utilities
generally responsible for unnecessary damage caused by
their operations. This distinguishes this case from the
decisions of the Judicial Committee in Farnell v. Bowman

(1), and Attorney General of the Straits. Settlement v.

Wemyss (2), where a statute dealing expressly with claims
against the Crown was construed as giving a right of action
in tort.

It is suggested that when the Crown undertakes a com-
mercial enterprise it should be subject to the same liability
as private individuals. This, however, is a matter of policy
for the consideration of the legislature, for, without appro-
priate legislation, the court is powerless to interfere. In
the court below it was considered that sec. 31 gave a right
of action in tort against the Crown, for the learned judges
recognized that there must be apt legislation to permit of
such action. With regret, for the respondent’s claim
seems to be a meritorious one, I am unable to place this
construction upon the statute.

I therefore see no escape from the conclusion that the
appeal should be allowed with costs throughout and the
respondent’s action dismissed.

Appeal dismissed with costs.

Solicitor for the appellant: R. Andrew Smith.

* Solicitors for the respondent: Joseph A. Clarke & Co.

(1) 12 App. Cas. 643. (2) 13 App. Cas. 192.
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AND

THE DANIEL J. McANULTY REALTY R
CO. (PLAINTIFF) ....uvvneinreeeennn. BSPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
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Ezxpropriation—Subdivision lots—Five lots taken for municipal sewage
plant—Damages to remaining lots—Compensation—Nuisance—Fees of
counsel and expert witnesses—Art. 407, 1689 C.C.—Monireal City
Charter, (Q) 62 V, ¢. 68, s. 421.

In 1911, the respondent bought a block of land, 347 arpents in superficies,
which it laid out as a residential building subdivision containing about
fifteen streets and over 3,300 lots, which was treated as one holding.
For the benefit of this subdivision the respondent, in contracts of
sale or agreements to purchase lots, imposed conditions prohibiting
uses of the lots which might depreciate adjoining parts of the pro-
perty and, with the exception of one street, restricting the buildings
to be erected thereon to residential buildings constructed at least ten
feet from the front of the lots. During 1912, 1913, and 1914, about
a third of the lots were disposed of subject to these restrictions. In
February, '1916, the city of Montreal gave public notice of the
expropriation of five of these lots required for the construction of an
Imbhoff tank, which is a sewage filtration plant. A board of arbitrators
having been named in accordance with the provisiong of the city
charter, the respondent claimed before it compensation in respect of,
first: the actual value of the lots taken; and secondly damages aris-
ing from the expropriation because of the consequent reduction in
the selling value of the other lots unsold. The allowance of $896.66

. for the value of each of the five lots was not contested; but the
arbitrators having declined to recognize the claim under the second
head and also having refused to allow the respondent what it has
paid for counsel fees and expert witnesses, the respondent brought
action to set aside the award.

Held, that the respondent was entitled, over and above the actual value
of the five lots expropriated, to compensation for consequent deprecia-
tion in the value of its adjacent lands. Although there was as much
connection between the lots taken and those still owned and con-
trolled by the respondent as existed between the lands taken and
those left in the hands of the expropriated owners in the Cowper
Essex Case (14 App. Cas. 153) and the Sisters of Charity Case ([1922]
2 A.C. 315), (the Holditch Case ([19161 1 A.C. 536, being there-
fore quite inapplicable), the decision in the present case should
not rest upon these decisions owing to differences in language

*Prrsent:—Sir Louis Daviés C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.
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between the relevant clauses of the governing statutes. (Brodeur J.,
however, expressing no opinion on such differences). The respond-
ent’s right to compensation for injurious affection of land must
be decided by applying the principles of the general law of
the province of Quebec contained in article 407 C.C. which carries
that right unless it is excluded by special laws (Art. 1589 C.C.);
and such right is assumed by Article 421 of the Montreal City
Charter, paragraph 1 of which confers the right to expropriate lands
“required for any municipal purposes whatsoever,” paragraph 2
authorizing the arbifrators to take into consideration any increased
value of the lands still remaining with the owner and setting the same
off against the “inconvenience, loss or damages resulting from expro-
priation,” and paragraph 3 prescribing the rule or measure by which
indemnity for expropriation is to be ascertained and providing that
the compensation shall include “damages resulting from the expro-
priation.”

Held, also, that in view of the provisions of the c¢ity charter, s. 436, as
amended by (Q) 4 Edward VII, c. 49, s. 21, the respondent was not
entitled to claim, as part of its compensation, counsel fees and the
costs of .expert witnesses.

APPEAL from the judgment of the Court of King’s Bench,
Appeal side, province of Quebee, affirming the judgment
of the Superior Court and maintaining the respondent’s

" action.

The material facts of the case and the questions in issue
are fully stated in the above head-note and in the judg-
ments now reported.

Chs. Laurendeau K.C. and G. St. Pierre K.C. for the
appellant.

Geo. H. Montgomery K.C. and Paul St.-Germain K.C.
for the respondent.

TaE CHIEF JUSTICE—I concur with my brother Anglin,

Ipineron J.—The respondent, as its name implies, be-
ing a company engaged in buying and re-selling at a profit,
if possible, had acquired a large tract of land for the pur-
pose of re-selling subdivisions thereof under a scheme
whereby it was clearly designed to create a residential dis-
trict free from any of the undesirable results likely to flow
from the acquisition by any one of any part *thereof, and
using that so acquired for purposes of a character likely
to be obnoxious to others, merely wishing to acquire and
use for purposes of dwelling there.
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Such a scheme is sometimes aided by city by-laws and,
short of that, is generally carried out by restrictive co-
venants binding him acquiring any part from using that
he acquires in a way to destroy, or tend to destroy, the
residential character so desired to be created.

Needless perhaps to say that such a scheme generally
enhances the prices at which the lands would be sold in
separate subdivisions and also facilitates the ready sale
thereof.

The respondent had continuously and consistently acted
upon this scheme and secured its due execution by selling
only with such restrictive covenants on the part of each
purchaser of any part of the subdivisions as to secure such
result.

In course of doing so it had sold over a thousand lots
each and every one of the purchasers being so bound. It
thus became a very valuable asset in connection with the
remaining lots in the way of selling same.

When matters stood in that position the appellant saw
fit to use its powers of expropriation for the purposes of
acquiring five of said subdivisions to be used for the con-
struction of an Imhoff Tank in connection with the city
sewerage and in obedience to the representations of the
Provincial Board of Health and surrounding muniecipali-
ties against the city’s mode of dealing with its sewage.

The Board of Commissioners having charge of the com-
pensation to be awarded the respondent in respect of such
expropriations, by a majority refused to allow anything
to respondent in way of compensation or damages in re-
spect of this invasion of its rights in the premises impair-
ing the efficacy of said scheme and tending to destroy the
selling value of its remaining property.

The respondent then brought this action in the Superior
Court to restrain the homologation of the award and set
same aside unless and until due consideration given by the
board to the respondent’s right in said regard.

There was another but minor item of complaint in regard
to expenses to which I will later refer.

Meantime I wish to deal only with the measure of com-
pensation or damages arising from what I have above
referred to.
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The article 421 of the City Charter, which governs the
rights of the parties in that regard, is as follows:—

Indemnity, in case of expropriation, shall include the actual value
of the immoveable, part of immoveable or servitude expropriated and
the damages resulting from the expropriation but, when fixing the in-
demnity to be paid, the commissioners may take into consideration the
increased value of the immoveables from which is to be detached the
portion to be expropriated and offset the same by the inconvenience,
loss or damage resulting from the expropriation.

It is to be observed that the language used herein is not
that of the English Lands Clauses Consolidation Act of
1845 which has given rise to so very much litigation to
determine the meaning of the words “ injuriously affected.”

The words “ and the damages resulting from the expro-
priation ”’ are more elastic and comprehensive than in the
said English Act or our own Canadian Railway Act.

If given a rational interpretation the language used in
this article can be made to do justice between the parties
concerned.

The learned trial judge in said action, and the King’s
Bench in appeal, have, in my opinion, in this regard, taken
the correct view. From the latter’s judgment this appeal
is taken.

The case of Canadian Northern Ontario Railway Com-
pany v. Holditch (1), and in the appeal from our deci-
sion (2), upholding the judgment of this court, is much
relied upon by appellant.

I most respectfully submit that there is no resemblance
in principle between the cases. There the question was
the broad one that if a railway had expropriated a single
or several lots in no way connected with the other lots in
the same survey, or the ownership thereof, the proprietors
of these lots, so expropriated, could not claim anything in
respect of the others.

I may be herein permitted to quote from what I said
in that case. I said at p. 272 of the said reports as fol-
lows:— :

The second of these sections, 193, is as follows:
“103. The notice served upon the party shall contain:

“(a) a description of the lands to be taken, or of the powers intended
to be exercised with regard to any lands therein deseribed; and,

(1) (1914) 50 Can. S.C.R. 265. (2) [1916] 1 A.C. 536.

f
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“(b) a declaration of readiness to pay a certain sum or rent as the
case may be, as compensation for such lands or for such damages.”

Read this as if both lands and power were combined though appar-
ently disjoined, and whence can we draw the power of the arbitrators
to assess and award damages in respect of other lands? Each lot taken
by appellant is an independent, separate and complete property in itself.
It is easily conceivable that a number of such properties might be so
united together as to render them one compact whole, but that is not
what in fact exists here.

In the Act upon which the Cowper-Essex Case (1) turned, it will be
observed that the injuries to “lands held therewith” and “other lands”
than taken and the “severing” of those from lands taken, are expressly
provided for as subjects of compensation. '

I abide by these expressions of opinion and applying
them to the case in hand I do find, as set forth above, a
connection between the ownership of those lots of which
the compensation for, or damages resulting from, the ex-
propriation thereof, has to be determined, and the other
lots yet unsold.

And I may also quote from the opinion of Lord Sumner,
delivering the judgment of the Judicial Committee, as
follows:—

They were sold out and out. No restrictive covenants were taken.
There was no building scheme other than the lay out shown on the regis-
tered plan, and this derived its fixity from the legislation affecting it, and
not from any notice to the purchaser or any private obligation entered
into by him. It is plain that, so far as in them lay, the proprietors of
this building estate had parcelled it out in lots, made an end of its unity
(other than bare unity of ownership) and elected once for all to treat
this multitude of lots as a commodity to trade in.

The basis of a claim to compensation for lands injuriously affected
by severance must be that®the lands taken are so connected with or
related to the lands left that the owner of the latter is préjudiced in his
ability to use or dispose of them to advantage by reason of the sever-

ance.
® k% ¥ K %k

There was one owner of many holdings, but there was not one hold-
ing, nor did his unity of ownership “conduce to the advantage or pro-
tection” of them all as one holding. '

This language of Lord Sumner not only makes clearer
than I had what might be such a conngcting link between
that expropriated and what remained unexpropriated as
to allow consideration thereof as basis for such like claims
as set up herein.

(1) [1889]1 14 App. Cas. 153.

271

1922
—

Tae
Crry oF
MONTREAL

V.
McANvLTY
REearry Co.

Tdington J.



278

1922
——

THE
Crry oF
MoNTREAL

V.
McANvurry
Reavry Co.

Idington J.

SUPREME COURT OF CANADA [1923]

I cannot see what the question (seriously discussed by
counsel for appellant herein) of whether or not a servitude
has been created, has to do with this case.

The respondent has acquired rights he may enforce and
protect his purchasers by way of injunction, whether a
servitude exists or not.

There is another principle applicable to all such cases
and which needs not to rely upon such narrow distinetions
as may be said to be involved in that view. "

It is this, that the compensation must be based on what
the land is worth to him from whom it is taken and thus
include such incidental bases of compensation as may be
here in question by virtue especially of the language in
art. 421 above quoted. And it is very usual in such cases
of most ordinary character to add 10 per cent to the valua-
tion to cover much less important items than respondent
sets up herein and the former has in many cases been
maintained by this court.

This case may not need to be rested at all, from that point
of view, upon the term “ damages” alone, or as inter-
preted in other cases depending upon other statutes.

The law and the relevant decisions thereupon may be
found set forth in Cripps on Compensations, at pages 102
et seq. of the 5th edition.

I am suggesting these alternatives not so much that I
feel the judgment below needs them for its support, as
that I see in the results ahead a possible world of litiga-
tion for the parties concerned according to the view taken
of the relevant law upon which the respondent’s claim is
rested.

The judgment appealed from is, in my opinion, in this
regard, absolutely correct whichever way we look at it.

The cross-appeal on the other question of costs of pre-
paration and at the trial before the board, I would dis-
pose of by saying that it has been correctly disposed of
by the court below. Possibly if in that court I might not
have given general costs of the appeal when the party
appellant failed in what seemed to me the substantial
grounds of appeal but our jurisprudence is against
meddling with decisions merely as to costs.
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I would give no costs of this cross-appeal but I would
dismiss the appeal herein with costs.

Durr J.—This appeal presents a question as to the

application of sec. 421 of the Montreal Charter which, so

far as material, is in the following words:—

421. (62 Victoria, chapter 58, as amended by 3 George V, chapter 54,
section 20)—The city of Montreal may hereafter even without any previous
application from the proprietors or other interested parties, but on a
report from the Board of Commissioners, approved by the absolute
majority of the members of the council, acquire by mutual agreement
or by expropriation of any immovable, part of immovable or servitude
situated within the limits of its territory or outside of the same, which
it may require for any municipal purposes whatsoever, including the
© opening, widening and extension of its streets through the territory of
another municipality, and, to that end, may acquire the land it may deem
suitable by mutual agreement or by expropriation, by following the pro-
cedure indicated in the charter.

Indemnity, in case of expropriation, shall include the actual value of
the immovable, part of immovable or servitude expropriated and the
damages resulting from the expropriation; but when fixing the indemnity
to be paid, the commissioners may take into consideration the increased
value of the immovables from which is to be detached the portion to be
expropriated and offset the same by the inconvenience, loss or damages
resulting from the expropriation.

The respondent company is the owner of a property
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known as “ Montreal Park,” a property consisting of some .

347 acres which was divided into some 3,300 lots and
placed upon the market. Sales ceased about 1914, up to
which time about one-third of the property had been sold.
In February, 1916, the appellant municipality gave public
notice that it would apply for the appointment of com-
missioners to determine the price and indemnity to be
paid for certain immovables which the city proposed,
under section 421 et seq. of its charter to acquire for the
construction of an “Imhoff Tank.” The immovables
described included four of the lots forming part of -Mont-
real Park and, at a later date, a fifth of these lots was
added. The respondent company claimed compensation
in respect of first: the value of the lots taken, and 2nd,
damages arising from the expropriation in consequence of
the reduction in the selling value of other lots in Montreal
Park. The arbitrators declined to recognize the claim
under the second head. Mr. Justice Maclennan, of the
Superior Court, whose judgment was affirmed by the
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Court of King’s Bench, sustained the claim of the respond-
ent holding that damages ought to have been assessed
under that head. The corporation appeals. The undis-
puted fact is that the market price of some, at all events,
of the unsold lots of Montreal Park have suffered and will
suffer depreciation by reason of the municipal work. And
the question is whether this loss is something in respect
of which the respondent company is entitled to compen-
sation as comprised within the elements of damage denoted
by the phrase “ the damages resulting from expropriation.”

Mr. Laurendeau on behalf of the appellant municipal-
ity, contending for a negative answer to this question, puts
his case in this way. Art. 421, he argues, defining the
measure .of the compénsation the owner of an expropri-
ated immovable is entitled to receive, limits such compen-
sation to the damages arising “ from the expropriation ”
in addition to the “ actual value” of the immovable; and
this does not, he says, include a right to compensation in
respect of the use of the property taken, that is to say, for-
damages occasioned by the execution of the municipal
purpose for which it is taken. The execution of the muni-
cipal purpose may or may not involve something which is

.an actionable nuisance. If it can be lawfully carried out

by the municipality without calling into play any author-
ity other than that lawfully exercisable by a proprietor,
then the right of the municipality to carry it out is merely
one of its rights as proprietor and in respect of doing so
no compensation is justly payable beyond the actual
market value of the land. .

On the other hand, he argues, if the municipality in
order to execute the municipal purpose is obliged to do
something constituting as against its neighbours an action-
able wrong, they have their legal remedies and the expro-
priated owner among them with reference to any injury
he may thereby suffer in relation to the property retained
by him. There is nothing, he argues, in art. 421, abridg-
ing the legal rights of the municipality’s neighbours. In

-a, word, Mr. Laurendeau contends that in the circumstances

of the present case the arbitrators rightly took the view
that the respondent company stands, with respect to the
use to which the property taken is to be put by them, in
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precisely the same position as that of any other neigh-
bouring proprietor, no better, no worse.

This contention raises a most important question and
I shall first consider it exclusively with reference to the
language of this article 421, read, of course, in the light
of the Civil Code and of principles which must be taken
from authoritative decisions to govern the character of
the right to compensation under the law of Quebeec. The
right to compensation is given by art. 407 of the Civil
Code, an article which reproduced art. 545 of the Code
Napoléon which in its terms is merely declaratory of a
settled principle of the ancient law of France. It is in
these words:—

407. No one can be compelled to give up his property except for
public utility and in consideration of a just indemnity previously paid.

Art. 421, then, proceeds upon the fundamental assump-
tion that the expropriated owner is entitled to a *just
indemnity.” Now there is one principle of compensation
law affecting the question as to what is comprised in a
just indemnity which is well settled in the Province of
Quebec. It is stated in these words by Lord Buckmaster
‘in Fraser v. Fraserville (1);

the value to be ascertained is the value to the seller of the property in
its actual condition at the time of expropriation with all its existing
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advantages and with all its possibilities, excluding any advantage due to °

the carrying out of the scheme for which the property is compulsorily
acquired

The Privy Council was here applying art. 5795 of the
Revised Statutes of Quebeec (The Cities and Towns Act)
where the arbitrators are directed to ascertain the

value of the immovable together with whatever goes in compensation
of the value of such immovable;

and he is stating a principle which had been adopted and
acted upon by the Court of King’s Bench following the
judgment of the Privy Council in Cedar Rapids Manufac-
turing & Power Co. v. Lacoste (2), in which Lord Dunedin
dealing with a case in which the compensation provisions
of the Dominion Railway Act applied, said:

(1) 119171 A.C. 187 at p. 194 (2) [1914] A.C. 569, at p. 576.
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The law of Canada as regards the principle upon which compensation for
lands taken is to be awarded

(it should be carefully noted that Lord Dunedin’s obser-
vation is limited to the case in which land is actually
taken)

is the same as the law of England * * * * (and he proceeds) the

value to be paid for is the value to the owner * * * * not to the
taker

It seems almost too obvious for remark that if the pub-
lic authority desiring property for a public purpose and
treating with an owner for the purchase of a part of a
property owned by him to be devoted to that purpose, a
consideration of greater or less importance according to
the circumstances entering into the determination of the
price may be the nature of the purpose for which the part
to be taken is required. If it is to be taken for a gas works,
for example, the owner will naturally require a price which
will, in some degree at all events, compensate him for the
depreciation in value to his other property which remains
in his hands. If he is in a position to dictate terms, nobody
would call it an unreasonable thing that an owner in such
circumstances should exact a price which would fully com-
pensate him for the depreciation in value suffered by the
property retained.

Without analyzing too -closely the phrases “actual
value” in art. 421 and “damages resulting from expro-
priation,” I cannot escape the conclusion that these words,
read in the light of the article quoted above and of the
principle that the value to be ascertained is the wvalue
“to” the owner, are sufficient to evince an intention to
provide in such circumstances for full compensation; and
it appears to me, moreover, not to be doubtful that such
elements of depreciation as I have indicated, are elements
which enter into the account for the purpose of determin-
ing the amount of such compensation. It is of little
importance whether you bring such elements under the
head of “actual value” as being an indemnity for depriv-
ing the owner of the power which his ownership in itself
confers upon him to prevent the execution of the public
work upon his land, or whether you treat it as falling
under “damages resulting from expropriation.”
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It is true that this article itself makes no provision
apparently for compensation to persons whose lands are
not taken but who nevertheless suffer injury in their
business or property by reason of the execution of a muni-
cipal work; but that can afford no sound reason for
declining to give effect to the principle embodied in the
article of the code according to the measure defined by the
article of the charter.

The argument on behalf of the appellant municipality
proceeds indeed upon the postulate that “ expropriation ”
within the meaning of art. 421 is employed in the restricted
sense of signifying merely the transfer of title from the
proprietor of the immovable to the municipality.

I shall briefly indicate some of the reasons which appear
to me to forbid acceptance of that view. The authority
given is an authority to take for some municipal purpose
and in assessing compensation it must be assumed that
the municipality is not abusing its power, but will devote
the property taken to the purpose for which it is author-
ized to take it. The nature of the project is published to
the world and the mere fact of taking the property for a
given purpose may by reason of the public anticipations
in respect of the nature of the work which is to be carried
out have such an effect in giving character to the locality
as to diminish or enhance the value of adjoining property.
It matters not, as the Law Lords point out in Cowper-
Essex Case (1) that such a result may be due to an unrea-
sonable prejudice against localities subjected to the pre-
sence of such works. Undesirability and consequential
depreciation of value arising from such circumstances is a
common experience and such depreciation is something
which can be quantitatively estimated. And I can think
of no reason why, being as it is one of the consequences of
the process of “expropriation,” using “expropriation” in
the sense of the process of taking the property for the
municipal purpose for which it is required—it should be
excluded from the class of damages falling within the pur-
view of the article. The extent of such depreciation is, of

(1) 14 App. Cas. 153.
55476—6
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course, a question of fact, and as such a question for the
arbitrators.

This view is confirmed—it receives indeed the strongest
confirmation from the proviso in the second paragraph of
art. 421, authorizing the Commissioners to take into con-
sideration the increased value of the immovable still
remaining in the possession of the owner resulting from
the expropriation, and setting the same off against the
“ inconvenience, loss or damages resulting from expropria-
tion.” Expropriation here is evidently not used in the
sense merely of translation of title,—indeed it seems to
include not only the process of expropriation as above
mentioned (the process of taking for a stated municipal
purpose) but apparently the execution of that purpose as
well. .

The appellant municipality invokes as against this view

~ the law laid down by Lord Sumner in delivering the judg-

ment of the Judicial Committee in Holditch’s Case (1).
Before discussing the effect of that judgment I think it is
convenient to consider a little the question how far some
of the principles and specific rules laid down by the courts
in England in the application of statutes relating to com-
pulsory purchase of land are pertinent to questions arising
under art. 421.

At the outset it may be noted that there is an important
distinction to be drawn between the particular rules
deducible from such decisions resting upon special pro-
visions of the English statutes and the reasoning upon
which great judges like Lord Cairns, Lord Watson and
Lord Macnaghten have proceeded in applying general
principles of compensation to particular circumstances.
Whether or not specific rules are binding must depend
upon the provisions of the statute to be construed; but the
reasoning by which these great judges: have governed
themselves in the application of general principles to par-
ticular cases, can hardly fail to afford some measure of
guidance in parallel cases where cognate principles come
into operation.

Many years ago the Dominion courts, the courts of
Ontario and the courts of Quebee began to treat the specific

(1) [19161 1 A.C. 536.
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rules laid down with reference to the construction and
effect of statutory provisions such as the proviso to section
16 of the Railway Clauses Act, 1845, and sections 49 and 63
of the Lands Clauses Act, 1845, as applicable to the con-
struction and application of Canadian statutes dealing with
the subject of expropriation. This practice rather widely
prevailed, but I shall limit myself to a reference to the deci-
sions. upon two statutes, viz., the Dominion Railway Act
and the Dominion Expropriation Act; and to the two
propositions established in Hammersmith and City Ry. Co.
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v. Brand (1).and The Duke of Buccleuch v. The Metro-

politan Board of Works (2), respectively, viz., 1st: that “in-
jurious affection ” caused to land no part of which is taken
for the purpose of a railway arising from the mere use of
the.railway as distinguished from the construction of the
work does not give rise to a claim for compensation under
the Railway Clauses Act, 1845, and 2nd: that where
land is taken, a claim for compensation may arise under
secs. 49 and 63 of the Lands Clauses Act, 1845, in respect
of “injurious affection” of the part not taken by reason
not only of the construction, but by reason also of the
anticipated user of the authorized works as well.

These two propositions were long ago held to govern
the application of the compensation eclauses of the
Dominion Railway Act notwithstanding the fact that there
were obvious differences in language between those clauses
and the clauses of the English statutes out of which the
rules developed. In Holditch’s Case (3) Lord Sumner
refers to this course of decision and observes that the dif-
ferences in language between the compensation clauses of
the Dominion Act and the proviso to sec. 16 of the Rail-
way Clauses Act of 1845 are of no importance. Lord
Dunedin, as I have pointed out, in 1914 in Cedar Rapids
Manufacturing & Power Co. v. Lacoste (4) treated it as
settled ‘that generally speaking the principles governing
the right of compensation under the Dominion Railway

Act were the same as those which were established in Eng-

land under the Lands Clauses Consolidation Act.

(1) 118681 L.R. 4 HL. 171. (3) [19161 1 A.C. 536, at p. 544.
(2) 118681 L.R. 3 Ex. 306. (4) [1914] A.C. 569.

55476—6%
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As regards the effect of the compensation clauses of the
Dominion Railway Act then, the authority of the English
decisions affirmed by these judgments of the Privy Coun-
cil, rests upon a solid foundation, a virtual similarity
between the two systems of legislation and a settled course
of decision by the courts of this country under which the
English decisions were given effect to as pertinent and
binding.

The other statute to which I shall refer is the Expro-
priation Aect, ¢. 143, R.S.C. That statute assumes a
right to compensation for lands taken and for lands “ in-
juriously affected by the construction” of public works
(secs. 22 and 26) and provides a procedure for assessing
such compensation. There is nothing in this statute
authorizing compensation for “ injurious affection ” arising
from use as distinguished from construction. There is
nothing, in other words, in the statute itself explicitly
dealing with the case covered by secs. 49 and 63 of the
Lands Clauses Act, 1845, of “injurious affection” of an
owner’s land by reason of construction and user of a public
work upon lands formerly held therewith and severed
therefrom. Nevertheless in the case of the Sisters of
Charity of Rockingham v. The King (1), Lord Parmoor,
delivering the judgment of the Judicial Committee, ap-
plied the decisions in England under sections 49 and 63 of
the Lands Clauses Act, 1845, and in particular the decisions
in Cowper-Essex’s Case (2) and in the Stackport Case (3),
in order to determine the right of an owner to compensa-
tion in respect of injurious affection arising from the run-
ning of a railway upon a part of the land of the owner
which had been severed from the rest. In that case it had
been explicitly stated by the learned judge of the Exche-
quer Court in delivering judgment and it had been assumed
in all the judgments delivered in this court that the English
decisions might properly be resorted to for determining
the application of the KExpropriation Act,.and this was
founded upon the circumstance mentioned by the learned
judge of the Exchequer Court and emphasized by Lord .
Parmoor, that in a series of cases extending over a number

(1) 119221 2 A.C. 315. (2) 14 App. Cas. 153.
(3) 33 LJ. (QB.) 251
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of years the decisions in England had been treated as
_binding upon the courts in applying the Act. _

As regards these two statutes then, the Dominion Rail-
way Act and the Dominion Expropriation Aect, the law is
settled; but, of course, it does not follow that the decisions
upon the two English statutes mentioned can be treated as
providing a code of rules governing the application of every
expropriation statute passed by a legislature in this coun-
try. In England they would not be regarded as controlling
section 308 of the Public Health Act and in Fletcher v.
Birkenhead Corporation (1) the Court of Appeal declined
to follow the decision in Brand’s Case (2) as governing the
construction of sections 6 and 17 of the Waterworks
Clauses Act of 1847. In City of Toronto v. Brown (3), I
had occasion to examine the whole subject for the purpose
of passing upon a contention that section 437 of the On-
tario Muniecipal Act, requiring municipal councils to make
“due compensation” to the owners of land taken or
‘“injuriously affected by the exercise of the powers” of a
council, was limited in its application by reference to the
rule laid down as above mentioned in Brand’s Case (2);
and the decision of this court was that the plain language
of the Ontario statute giving a right of compensation for
the injurious consequences of the exercise of the powers of
the municipality could not be restricted in its operation by
a reference to a rule derived by the House of Lords from
the proviso to section 16 of the Railway Clauses Act, 1845.

Coming now to article 421; it is limited, of course, in
its application to cases in which property is taken, but I
can find nothing in the article which requires us in apply-
ing it to enter upon such considerations as necessarily arise
or must be taken into account in applying sections 49 and
63 of the Lands Clauses Act of 1845. There is nothing
here limiting damages arising from expropriation to such
matters as might properly be described as “ injurious affec-
tion ” of other lands, still less to the “ injurious affection
of lands from which the lands taken are severed or with
which the lands taken have been held, and there is no

(1) [19071 1 X.B. 205. (2) LR. 4 HL. 171
(3) [19171 55 Can. S.CR. 153.
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1922 course of decision such as that affecting the construction

Cg?% . of the Expropriation Act or of the Railway Act. I t,hinkl
Monmezan it is important that one should be cautious in attempting
McAnprry 1O €Xpress an opinion not necessary to the decision in the
Reaury Co. cage before one, as to the scope of such general expressions -

Duff J. as are to be found in this article, and I refrain from doing

——  so, but it follows, I think, from the circumstances just
mentioned that the rule pronounced by the Judicial Com-
mittee in Holditch’s Case (1) is not a rule which the courts
are bound to apply in passing upon a claim to compensa- -
tion under article 421.

On the other hand, I am bound to say that if one were
entitled to govern oneself by Holditch’s Case (1), Cowper-
Essex’s Case (2) and the case of the Sisters of Charity (3),
there appears to be abundant evidence of the existence in
relation to Montreal Park of that unity of possession and

- control, conducing to the advantage or protection of the
property as one holding, which was held to exist in Cow-
per-Essex’s Case (2), and to be absent in Holditch’s Case
. . ~
The appeal should be dismissed with costs.

AxcuiN J—Are the respondents, from whom five lots
forming part of a residential building subdivision in the
city of Montreal have been expropriated by the appellant
municipality for the construction of a sewage tank, entitled
to compensation for consequent depreciation in the value
of their adjacent lands, which also form part of such build:
ing subdivision? This question is the subject of the main
appeal. ’ )

Are the respondents entitled to recover from the munici-
pality their outlay for counsel fees, witness fees, and other
costs incurred in maintaining their claim to compensation
before the Board of Commissioners—a right accorded them
by the Superior Court but denied them by the Court of
King’s Bench? This question is raised by a cross-appeal.

' The allowance of $896.66 made to the respondents by the
commissioners for the actual value of each of the five lots
expropriated is not contested.

(1) [1916] 1 A.C. 536. (2) 14 App. Cas. 153.
. (8) [1922] 2 A.C. 315.
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In disposing of the controversy as to the right of the
respondents to compensation for depreciation in the value
of their adjacent property the courts below have treated
the English decisions on the Lands and Railways Clauses
Consolidation Acts of 1845 (notably the Cowper-Essezx Case
(1) ), and on the Dominion Railway Act, to which the prin-
ciple of those decisions has been held to apply (Holditéh v.
Canadian Northern Ry. (2); Sisters of Charity of Rocking-
ham v. The King (3) ), as governing authorities on the con-
struction of the relevant provisions of the charter of the
city of Montreal.

If the principles of those English decisions should be
applied, in my opinion upon the facts in evidence there
was sufficient connection between the lots taken and other
lIots in the building subdivision still owned and controlled
by the respondents to bring this case within the authority
of the Cowper-Essex Case (1), and the very recent Sisters
of Charity of Rockingham Case (3), and to render inapplic-
able the decision in the Holditch Case (2).

The lands taken (were) so connected with or related to the lands
left that the owner of the latter is prejudiced in his ability to use or dis-
pose of them to advantage by reason of the severance.

The respondents

retained such control over the development and use alike of the parcels
sold and the parcels unsold as made a real and prejudicial difference
between (their) ability to deal with what remained to (them) after the
compulsory taking of land and (their) ability to deal as a whole with
both it and the land taken before such compulsory taking.

See also Toronto Suburban Railway Co. v. Everson (4)

The freedom of the five lots after their expropriation from
the restrictions, which it was the policy of the owners to im-
pose upon all lots purchased in the building subdivision,
necessarily affects detrimentally the value of some, if not
all, other lots in the subdivision. The public use to which it
is proposed to put the lands so taken, and upon which the
statutory authorization for such taking depends is cal-
culated to cause further depreciation, which, I agree, is
matter that the commissioners must take into account in
determining the compensation to be allowed. To that

(1) 14 App. Cas. 153. (3) [1922] 2 A.C. 315, at p. 322
(2) [1916] 1 A.C. 536. (4) [1916] 54 Can. S.C.R. 395.
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1922 extent the views expressed in the Cowper-Essex Case (1)

CgﬂF as to what should be included in compensation for injurious
Mo~meear,  affection, especially by Lord Macnaghten, at p. 177, are in
McAwozry POINt, if such compensation is recoverable under the pro-
Reaury Co. vigions of the Montreal City Charter.

Anglin .  But, with great respect, I am of the opinion that the
~  English decisions relied upon afford little assistance in
determining the rights of expropriated landowners under
that charter to compensation in respect of injury to
adjacent property held by them. The right to expropriate
lands “required for any municipal purposes whatsoever ™
is conferred on the city of Montreal by paragraph 1 of
article 421 of its charter (62 V., c¢. 58). The right to com-
pensation or indemnity for such expropriation is given by

article 407 C.C.:

No one can be compelled to give up his property éxcept for public
utility and in consideration of a just indemnity previously paid.

The right to indemnity for expropriation is assumed by
the City Charter, which, by the 3rd paragraph of article 421
(a “special law” within article 1589 C.C.), prescribes the
rule or measure by which such indemnity is to be ascer-
tained—what it is to include—the manner or method of the
expropriation being likewise preseribed by other articles of
section XX of the charter. Paragraph 3 of article 421
reads as follows:

Indemnity, in case of expropriation, shall include the actual value of
the immoveable, part of immoveable or servitude expropriated and the
damages resulting from the expropriation; but, when fixing the indemnity
to be paid, the commissioners may take into consideration the increased
value of the immoveables from which is to be detached the portion to
be expropriated and offset the same by the Inconvenience, loss or damages
resulting from the expropriation.

The language of that enactment differs widely from that
of the statutory provisions dealt with in the English cases.
We find nothing in article 421 at all resembling the phrase,
“lands injuriously affected by the execution of the works ”
(section 68 of the Lands Clauses Act, 1845), or the phrase
“injuriously affected by the construction thereof ” ie., of
the railway (section 6, Railways Clauses Act, 1845), which
form the basis of the English decisions that injury to the
claimant’s property (apart from any particular use to

(1) 14 App. Cas. 153.
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which it may be put or any personal inconvenience suffered
by the owner) must be shewn. Ricket v. Metropolitan
Railway Co. (1). Here, in addition to “ the actual value ”
of the property taken, paragraph 3 of article 421 provides
that the compensation shall include “damages resulting
from the expropriation.”

Again we find in article 421 of the Montreal Charter
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neither such words as “lands held therewith,” i.e., with the

lands taken (section 49 of the Lands Clauses Consolida-
tion Aect, 1845) nor language such as that contained in
section 63 of that Act—

the damage, if any, to be sustained by the owner of the lands by reason
of the severing of the lands taken from the other lands of such owner.

In the English TLands and Railway Clauses Consolida-
tion Acts lands taken and lands injuriously affected form
the subjects of separate provisions; in the Montreal charter
the value of the property expropriated and “damages re-
sulting from the expropriation ” are covered by the same
sentence—uno flatu. By the Montreal charter one of the
city recorders becomes ez-officio president of the board;
the city council nominates two of its assessors as additional
members; and, although their names are to be suggested
by the landowners, the city alone is empowered to apply
for the appointment by the Superior Court of the two other
members required to constitute the board (article 429).
Under the English Acts the landowners may take all the
steps necessary to obtain compensation. But a more radical
difference, I think, exists in regard to the basis of the right
to compensation for what is known in English law as
injurious affection. Whatever may be the case in regard
to the right of the owner under the English common law
to be paid for land taken from him for a public purpose
by due authority of law (Attorney General v. De Keyser’s
Royal Hotel (2); Commissioner of Public Works v. Logan
(3); Western Counties Ry. Co. v. Windsor & Annapolis
Ry. Co. (4) ), the right, where it exists, to additional com-
pensation for injurious affection of other land held with that

S

(1) [1867] L.R. 2 H1. 175. (3) [19031 A.C. 355, at p. 363.
«2) [19201 A.C. 508. (4) (1882) App. Cas. 178, at p.
189.
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taken, like the more restricted right of a proprietor whose
property has been injured by a public undertaking but
from whom nothing has been taken, is in England purely
statutory.

If persons in the position of the appellants, acting in the execution
of a public trust and for the public benefit, do an act which they are
authorized by law to do, and do it-in a proper manner, although the act
so done works a special injury to a particular individual, the individual
injured cannot maintain an action. He is without remedy unless a remedy
is provided by statute. East Fremantle v. Annois (1).

Article 407 of the Quebec Civil Code is a textual produc-
tion of article 545 of the Code Napoleon (which embodied
and somewhat enlarged the principle of the French con-
stitution of 1791), and expresses a fundamental principle
of the common law of France (Merlin Rep. vbo. Retrait
d’utilité publique), which “ pourrait méme étre considéré
comme un principe de droit public,” (Baudry—Lacantmene
(3 ed.) Des Biens no. 214).

That law prevailed in Lower Canada before the enact-
ment of the Civil Code, Mayor of Montreal v. Drummond
(2). Under article 407 C.C., as under article 595 C.N., the
“ just indemnity ” to which an expropriated owner is
entitled must cover not merely the intrinsic value of the
portion of that owner’s property actually taken but also
that of advantages attached to its possession of which the
expropriation will deprive him (8.36.1.12; S.72.2.25) and
especially any diminution in value of the rest of the pro-
perty not taken. 5.36.2.127; S.75.1.428 and n.1l.; 8.77.1.277,
Although these decisions deal more particularly with the
laws of 1833 and 1841, they merely apply to them a prin-
ciple well recognized, “ La jurisprudence et la doctrine sont
fixées dans ce sens,” 8.77.1.277, n.3; Picard, Expropriation,
L’'indemnité, pp. 292-3, 299.

“Juste,” c'est-a-dire suffisante pour - cbmpenser le prejudice subi par
Pexproprié; autrement, ’expropriation sera une spoliation. Baudry-Lacan-
tinerie, ibid.

It would therefore seem to be unnecessary in Quebec to
look in 2 statute authorizing expropriation for a special

provision for compensation for injurious affection of land

(1) [1902] AC. 213, at p. 217.  (2) [1876] 1 App. Cas. 384%at p. 403.
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held with that taken. Art. 407 C.C. carries that right unless
it is excluded by the special law (Art. 1589 C.C.). There
is no similar statutory provision of universal application
in English law.

But quite apart from this important difference the
whole scheme and arrangement of the indemnity provisions
of the English Lands and Railways Clauses Act of 1845 on
the one hand and those of Art. 421 (3), ete., of the Mont-
real charter on the other, are so different and the terms
in which they are respectively couched are so unlike that
it would be quite unsafe to treat decisions on the former
as governing the construction of the latter.

In North Shore Ry. Co. v. Pion (1), in dealing W1th the
Quebec Railway Act of 1880, a statute much more nearly
tn pari materia with the English Lands Clauses and Rail-
way Clauses Consolidation Acts than is the Montreal City
Charter, their Lordships of the Judicial Committee said:—

The provisions and structure of that Act are too widely different from
those of the English Lands Clauses and Railway Clauses Consolidation
Acts to enable their Lordships to derive aid from the cases which have
been decided upon those English Acts. In the English Acts special and
separate provision is made for lands not taken, but injuriously affected,
and the procedure for obtaining compensation, applicable both to lands
taken and to lands injuriously affected, is defined so as to enable the
landowner, as well as the company, to take, or cause to be taken, in all
cases the necessary steps for that purpose. But in the Quebec Act of
1880 this is not so.

I am for these reasons, with great respect, of the opinion
that in determining whether under Art. 407 C.C. and par.
3 of Art. 421 of the Montreal Charter the respondents are
entitled to compensation in respect of depreciation in the
value of other lots in the subdivision owned by them due
to the expropriation of the five lots taken by the appellants
for a sewage tank we cannot look for guidance to the Eng-
lish cases so much discussed at bar and relied upon in the
courts below. We have to construe the words “ damages
resulting from the expropriation ” in the setting in which
they occur in Art. 421, and having regard to the scope and
purpose of that legislation and the general law of the
province of Quebec as to compensation or indemnity in
cases of expropriation.

(1) (1889) 14 App. Cas. 612, at p. 624.
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In Cité de Montréal v. Robillard (1), the court of
Queen’s Bench held that “ damages resulting from the

Monteean  expropriation ” are confined to damages sustained by the
McAnopre OWDEr whose lands are taken. I see no reason to question
Reavry Co. the soundness of that decision. The terms of Art. 429

Anglin J. —compensation to be paid to the proprietor whose building or land is to

be expropriated—

seem to confirm this view, which also appears to have
been held by the Judicial Committee in Mayor of Mont-
real v. Drummond (2). On the other hand the damages
to be compensated for must “result from the expropria-
tion.” They do not extend to injurious affection “ by the
exercise of the (other) powers” conferred by the statute.
(Compare ss. 49 and 63 of the Lands Clauses Consolida-
tion Aect, 1845, and ss. 6 and 16 of the Railways Consolida-
tion Act, 1845.) In Robillard’s Case (1), however,
although the Court of Queen’s Bench expressed the fur-
ther view (p. 303) that the damage to be compensated for
must be

such as is directly connected with the land expropriated,

it added that “ other damage caused by the expropriation,”
while restricted to that sustained by the party expropri-
ated, is not limited to the land taken and its actual value
but includes damages caused to his remaining land as, in
their opinion (p. 304), Art. 421 of the Montreal Charter,

-is a similar provision to that embodied in the statutes for railway expro-

priation here, under which we held in Wood v. 4. & N.W. Ry. Co. (3),
that a party expropriated was entitled not only to the value of his land
taken but to damage caused to bis remaining lands by the operation of
the train service.

Without conceding the similarity of paragraph 3 of Art.
421 of the Montreal Charter to the compensation pro-
visions of the Railway Act construed in the Wood Case (1),
and without expressing any view on the question whether
the scope of the words “ and damages resulting from the
expropriation ” is or is not exhausted thereby, under the
circumstances here in evidence, those words in my opinion
certainly cover such depreciation in value as the taking

(2) [1806]1 Q.R. 5 Q.B. 292. (2) 1 App. Cas. 384, at p. 405.
(3) [1893] Q.R. 2 Q.B. 335.
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of the five lots for a sewage tank has caused to other lots
comprised in the same subdivision still held by the
respondents after the expropriation. That depreciation
was ‘“damage caused by the expropriation,” and is
- “directly connected with the land expropriated.” The
view that this is the proper construction of par. 3 of Art.
421 is strengthened by its concluding provision that

the Commissioners may take into congideration the increased value of the
immoveable from which is to be detached the portion to be expropriated,
and offset the same by the inconvenience, loss or damage resulting from
the expropriation.

If an inerease in the value of adjacent immovables due to
the expropriation is to be taken account of, it would seem
only reasonable that depreciation in the value of the same
immovables likewise caused should form part of the loss
or damages against which such increase in value may be
offset.

Nor is it necessary in my opinion that the restrictive
covenants taken by the respondents from purchasers should
have the effect of subjecting the respective lots sold to a
servitude in favour of the rest of the property comprised
in the subdivision. If such a servitude were created and
some of the lots already sold had been taken by the appel-
lants the respondents might have had a claim for “the
actual valué¢ of the * * * gervitude expropriated.”
What they are claiming for is “ damages resulting from the
expropriation ” to their remaining property. No question
of servitude is involved. The sole matter to be determined
is whether depreciation in the value of such adjacent land
caused by the expropriation is damage resulting therefrowm
within the purview of paragraph 3 of article 421. Under
the circumstances in evidence I think it is.

Nor is the fact, pressed at bar, that the maintenance of
the proposed sewage tank is likely to be only temporary
now material, if substantial injury has been caused by
taking part of the respondents’ land for it. While that fact
may affect the quantum of, it cannot entirely defeat the
. right to, compensation. Lingké v. Mayor, etc., of Christ-
Church (1).

(1) [19121 3 X.B. 595.
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1922 In estimating the compensation it must of course be

Tmm  gggumed that all proper precautions will be taken to pre-
Crry oF . . .
Moxntrea  vent the use and operation of the tank becoming a nuisance

McAnoiry 10 the neighbourhood. While any omission of due care

Ruaury Co. resulting in injury would probably be actionable, it cannot -

Angling. afford a ground for statutory compensation since it would
™  be an abuse of the statutory power and without its protec-
tion. - , :

In determining how far, under the Montreal Charter,
the purposes for which the municipality is expropriating
should be taken into account in estimating “ the damage
resulting from the expropriation,” I prefer to adopt the
reasoning of Lord Macnaghten in the Cowper-Essex Case
(1), already referred to, and the line of decisions in Bel-
gium mentioned in Picard on Expropriation, I’indemnité
(vol. 1, pp. 293-8), rather than the narrower ideas ex-
pressed in such works as De Lalleau on Expropriation (vol.
1, no. 302), though the latter are no doubt founded on
French jurisprudence. Crépon, Code annoté de I’'Expro-
priation, p. 253, nos. 164, bis., et seq.—s.v. nos. 143 and
152,

For the reasons stated by Martin and Rivard JJ. in the
Court of King’s Bench, I.am satisfied that the right to
recover counsel fees, witness fees, etc., asserted by the re-
spondents has been expressly taken away by article 436 of
the City Charter, as enacted by 4 Edward VII, c. 49.

Both the appeal and the cross-appeal should be dismissed
with costs.

Broprur J.—La premidre question qui nous est soumise
est de savoir si les arbitres auraient dii indemniser 1a com-
pagnie MecAnulty pour les dommages résultant de ce
qu’elle appelle le morcellement de sa propriété.

La cité de Montréal prétend qu’il n’y a pas de morcelle-
ment de propriété par P'expropriation, qu’elle n’est tenue
de payer que pour les cinq lots exprOp'riés/ et que les autres.
lots pour lesquels l’expropriée réclame une indemnité ne
font pas partie de ces cing lots, qu’ils en ont été effective-
ment détachés par un cadastre de subdivision qui avait été
fait par l'expropriée plusieurs années auparavant.

(1) 14 App. Cas. 153.
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- La compagnie McAnulty prétend, au contraire, que tous
ces lots ne forment qu’une seule exploitation qui donne lieu
. au cas d’expropriation de quelques-uns d’entr’eux & l'in-
demnité résultant du morcellement.

La preuve constate que tous ces lots de terre formaient
originairement une ferme en culture, que la compagnie
MecAnulty s’en est portée acquéreur en 1911, qu’elle a payé
une partie du prix de vente comptant, que la balance du
montant d’achat est restée hypothéquée sur tout I'immeuble,
que la propriété a été subdivisée par la compagnie Me-
Anulty en plus de trois mille lots 4 batir que ont été placés
en vente sur le marché sous le nom de “ Montreal Park,”
et que T'on dispose de ces lots par promesses de vente qui
contiennent des restrictions quant & la maniére dont ils
devront étre construits et exploités.

Les commissaires chargés de fixer 'indemnité ont décidé
~ de ne pas accorder de dommages ou d’indemnité pour les
autres lots que les cing qui avaient été expropriés.

-J1 me parait bien évident que l’expropriation a causé des
dommages sérieux et appréciables aux autres lots. La cons-
truction de cette fosse Imhoff qui a motivé 'expropriation
est destinée & traiter les égouts et déprécie nécessairement
la valeur des terrains avoisinants. '

L’article 407 du Code Civil énonce le principe général
que nul ne peut étre contraint de céder sa propriété pour
cause d'utilité publique & moins qu’il ne soit justement
indemnisé.

Que doit comprendre 1'indemnité?

- La valeur du terrain exproprié et les dommages acces-
soires résultent directement de lexpropriation; et I'on
range généralement dans cette derniére catégorie la
dépréciation provement du morcellement de la propriété;
Particle 421 de la charte de la Cité de Montréal, sous
laquelle les arbitres procédaient, énonce le méme principe
en disant que l'indemnité doit comprendre la valeur réelle
de Yimmeuble ou partie d’immeuble exprOprié “et les
dommages résultant de I'expropriation.”

Sommes-nous en présence d’'un immeuble exproprié ou
de partie d’un immeuble exproprié? En d’autres termes,
ces terrains du “ Montreal Park ” forment-ils une seule
exploitation? §’ils ne forment qu’une seule exploitation,
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alors I'expropriation des cing lots en question constituerait
un morcellement (severance). -

11 est bien vrai que la subdivision des terrains et leur
cadastrage peut former en soi un morcellement de la pro-
priété et lui enlever dans certain cas le caractére d’exploita-
tion unique. C’est ce qui avait été dit dans la cause de
Canadian Northern Ry. v. Holditch (1). Mais dans cette
cause de Holditch la subdivision avait eu lieu sans aucune
réserve, le propriétaire de ces différents lots avait donné i
chacun d’eux une existence distincte et séparée qui leur
avait fait perdre le caractére de seule et méme exploita-
tion. Aussi le Conseil Privé (2), appelé 4 examiner notre
décision, disait par la bouche de Lord Sumner, en discutant
les faits de cette cause de Holditch:

They (the lots) were chiefly distinguished by the numbers assigned
to them and the name of the street on which they fronted. .They were
sold out and out. No restrictive covenants were taken. There was mo
building scheme, other than the lay-out shown on the registered plan,
and this derived its fixity from the legislation affecting it, and not from
any notice to the purchaser or any private obligation entered into by
him. It is plain that, so far as in them lay, the proprietors of this build-
ing estate had parcelled it out in lots, made an end of its unity (other
than bare unity of ownership) and elected once for all to treat this multis
tude of lots as a commodity to trade in.

A la page 543, Lord Sumner continue en parlant des
terrains Holditch:—

There was one owner of many holdings, but there was not one hold-
ing, nor did his unity of ownership “conduce to the advantage or protec-
tion” of them all as one holding. '

Sous quelques rapports, les faits de la cause de Holditch
(2) ressemblent & ceux de la présente cause. Dans les deux
cas, il y a achat de terrains pour opérations spéculatives et
subdivision des lots; mais les dissemblances se manifestent
quand, dans le cas Holditch, les terrains sont vendus sans
conditions, et qu’il n’y a pas de plan d’ensemble pour la
construction des bétisses. Dans le cas de la propriété
MeAnulty, les terrains sonf vendus avec des restrictions,
les batiments doivent avoir une certaine uniformité, et le

tout constitue une étendue de terre connue sous le nom de
Montreal Park.

(1) 50 Can. S.C.R. 265. (2) [1916]1 1 App. Cas. 542,
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Il me ‘semble alors que la décision Holditch ne peut
pas. étre avantageusement invoquée par la cité de Mont-
réal. Les faits que ont été prouvés dans la cause de Cow-
per-Essex v. Acton Local Board (1) me paraissent plus
conforme & ceux que nous constatons dans la presentte
cause.

Dans cette cause de C’owper—Essex (1), le propriétaire
conservait sur 'amélioration et l'usage des parties vendues
et non vendues un controle tel, quil éprouvait, comme
disait Lord Summer

a real and prejudicial difference between his ability to deal with what
remained to him after the compulsory taking of the land and his ability
to deal as a whole with both it and the land taken before such com-
pulsory taking.

Pour ces raisons, I'appel doit étre renvoyé aveec dépens.
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La somme réclamée par la compagnie McAnulty parait -

& premiére vue trés élevée; mais il ne faut pas oublier que

les Commissaires ont le droit, en fixant I'indemnité, de -

prendre en considération la plus-value donnée au terrain
par Youvrage projeté (art. 421 Charte). Je présume que
cette fosse Imhoff pour la construction de laquelle on a
pris certains lots facilitera 'égout de tous les lots pour
" lesquels on réclame des dommages.

Une autre question a eté soulevée par un contre-appel ‘

c’est de savoir si la compagnie McAnulty a droit d’étre
indemnisée pour ses dépenses de procureurs et de témoins.

Cette question avait été décidée en 1892 dans un sens
favorable & l'indemnmitaire dans une cause de Sentenne v.
Cité de Montréal (2). Mais en 1899 la legislature a déclaré
que la cité de Montréal n’était pas tenue de payer aucun
frais de témoins, de sténographe ou d’avocats dans les pro-
cédures en expropriation. Cette disposition de la loi est
‘tellement formelle qu'il n’y a pas lieu d’appliquer la déci-
sion Sentenne.

Ce contre- appel est done mal fondé et doit étre renvoye
avec dépens.

Mienavnr J—Two questions are involved under the
appeal and the cross-appeal in this case.
1. Were the expropriation commissioners justified in

(1) 14 App. 163. (2) 118921 QR. 2 QB. 297.
554767
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refusing compensation for depreciation of the respondent’s
lots not taken because these lots are distinct and separate
from the expropriated lots and because, in the opinion-oi
the commissioners, the depreciation would not result from
the expropriation, but from the establishment and operation
of an Imhoff tank on the expropriated lots? o

2. Were the commissioners justified in refusing to com-
prise in the compensation counsel fees and the charges of
the expert witnesses produced by the expropriated party?

These two questions are questions of law and the parties
might have avoided the considerable expense of printing
the voluminous testimony before the commissioners by
agreeing on the statement of facts contained in the judg-
ments and which they do not dlspute This is a remark

. that could be repeated in many cases where points of law

alone are involved and where the parties could notably
reduce the cost of the proceedings by sensibly agreeing on
the essential facts.
I will now examine these two questlons, the first being
the subject of the appeal, the second of the cross-appeal. |
" First question. The right of the respondent to damages
for depreclatlon of its lots ‘which Were not taken, turns. on

. the proper construction of the: expropr1at1on provisions of

the Montreal C1ty Charter.,

In the two courts below it ‘was. apparently consudered
that this questlon involved a choice between the decisions
of the House. of Lords and of the Judicial Comm1ttee
respectively in Cowper-Essex v. Local Board for Acton (1),
and Holditch v. Canadian Northern Ontario Railway Co.
(2). I do not mean, when I use-the word “choice,” that it was

'thought that these decisions were in conflict, but merely

that they applied to different circumstances. In: the for-
mer case, as well as in the recent case of The. Sisters of
Charity of Rockingham v. The King (3), the exproprle,ted
party, a portion of whose land was taken, was held to be

~ entitled to compensation for the depreciation of the residue,

not taken, of his land due to the anticipAate‘d' legal use of
works which might be constructed upon the lands taken.
I may perhaps be permitted to add that the Judgment in

(1) 14 App. Cas. 153. @) [1916] 1 AC 536
(3) [1922] 2 AC. 315
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the Sisters’ Case (1) contains a very useful and compre- — 1922
hensive ‘statement of the English case law in matters: of CIE"YHEOF
compensation. In the Holditch Case (2) compensation was MoNTrEAL
refused for injurious affection by noise, smoke or vibration McA;rJ"U'LTy
to lands separate and disjoined from those taken. Ruarry Co.
‘With respect I think that the expropriation provisions Mlgmmlt J.
of the Montreal City -Charter sufficiently differ from the
enactments considered in.the three cases above mentioned
to.leave us free to place a construction on these provisions
uncontrolled, I do not say not aided, by the English decis-
ions on The Land Clauses Consolidation Act, 1845; The
Railway Clauses Consolidation Act, 1845, as well as by
decisions of the Judicial Committee in compensation cases
arising under the Railway Act of Canada.
The expropriation provisions under which the appellant
took the respondent’s lands are contained in sections 421
and following of the Montreal City Charter, as enacted by
3 Geo. V, ch. 54, section 20. Section 421 allows the
city to expropriate lands for any municipal purpose, and
paragraph' 3 is very explicit as to the indemnity to which

theé owner is entitled:

. Indemnity, in cass of expropriation, shall include the actual value of
the immoveable, part of immoveable or servitude expropriated and the
damages resulting from the expropriation; but, when fixing the indemnity
to be paid, the commissioners may take into consideration the increased
value of the immoveables from which is to be detached the portion to
be expropriated and offset the same by the inconvenience, loss or damages
resultmg from the expropriation.

Two. elements therefore make up thls “indemnity.”

1. The actual value of the immovable expropriated, and
there is no dispute as to this value;

2. The damages resulting from the expropriation.

“ Damages resulting from the expropriation” is a very
wide and comprehensive term and would include damages
from severance or from injurious affection. It can no
doubt be considered that the law-makers of the province
of Quebec, when enacting expropriation provisions, have

in mind the cardinal principle of Quebee property law, Art.
407 C.C., that
no. one can be compelled to give up his property, except for public utility

and in consideration of a just indemnity previously paid.
- (1) [19221 2 AC. 315 - ’ (2) [19161 1 A.C. 536.
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But, standing by itself, paragraph 3 of section 421 amply
suffieces to determine any question with regard to the re-

spondent’s right to compensation, which as stated com-

McAwonre Prises, besides the actual value of the immovable, the
Reavry Co. damages resulting from the expropriation.
Mignault J.  The facts here, according to the judgment of the learned

trial judge, are that in 1911 the respondent bought a bloek
of land, 347 arpents in superficies, which it laid out as a
residential building subdivision containing about 15 streets
and over 3,300 lots, which was treated as one holding. For
the benefit of this subdivision the respondent, in contraets
of sale or agreements to purchase lots, imposed conditions
prohibiting uses of the lots whieh might deteriorate ad-
joining parts of the property, and restricting, with the
exception of one street, the buildings to be erected there-
on to residential buildings constructed at least 10 feet from
the front of the lots.. Whether these restrietions did or
did not constitute real servitudes appears to me immaterial,
for they undoubtedly gave the réspondent a control over
the whole subdivision even after the alienation of seme of
the lots. During 1912, 1913 and 1914, about a third of the
lots were disposed of subject to these restrictions. In
February, 1916, the city of Montreal gave pubhc notice of
the expropriation of five of these lots required for the con-
struction of an Imhoff tank, whieh is a sewage filiration
plant. The learned trial judge found that the faet alone
that the purpose of the expropriation was for the con-
struetion and operation of a sewage plant 1n3ur10usly
affected the remaining lots, diminished their value and
made their sale more difficult, if not impossible, and spe-
cially as regards the lots in the immediate vicinity of the
expropriated property.

With this finding of fact there can be no difficulty in
coming to the conclusion that this depreciation of the
iremaining lots is a “ damage resulting from the expropria-
tion ” and should have been considered by the commission -
ers. I therefore agree with the judgment of the two courts

setting aside the award.

Second question—Whatever might have been the right
of an expropriated party to claim as damages resulting
from the expropriation, counsel fees and the cost of expert
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witnesses, the Quebec legislature has expressly enacted by
section 436 of the Montreal City Charter, as amended by
4 Edward VII, ch. 49, sec. 21, that

the city is not bound to pay the fees of counsel or witnesses or any
incidental costs or disbursements, other than those hereinafter mentioned,
for proceedings before the commissioners or before the courts, either for
the appointment of commissioners or the homologation of their report
or for the withdrawal on behalf of the person indemnified of the sums
of money deposited in the prothonotary’s office.

The commissioners, appointed by the court and by law shall be
entitled to fees as follows:

For appraising vacant immovable property, hearing witnesses,
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and making award: for each immovable......... [ $10 00 -

For appraising immoveable property, containing buildings, hear-
ing witnesses, and making award: for each immoveable.... 15 00
For appraising tenants’ claims: for each award........... ... 10 00
This enactment is somewhat obscure on account chiefly
of its defective punctuation. The original section 436, as
contained in 62 Viet., ch. 58, clearly stated that no fee for
witnesses, stenographers, advocates or counsel for any
proceedings before the commissioners should be payable
by the city. In the substituted section the legislature was
dealing with both the non-liability of the city for fees of
counsel and witnesses, and with the right of the commis-
sioners to charge certain fees, and, saving the expressly
mentioned costs, it imposes no liability on the city to pay
for fees of counsel or witnesses. I have no hesitation
whatever in adopting on this point the reasoning of the
learned judges of the court of appeal. _
For these reasons I would dismiss the appeal and the
cross-appeal with costs.
Appeal dismissed with costs.

Solicitors for the appellant: Jarry, Damphousse, Butler d&
St. Pierre. ‘

Solicitors for the respondent: Brown, Montgomery &
McMichael.
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THE CITY OF OTTAWA........... .....APPELLANT;
AND
SIR HENRY K. EGAN................ RESPONDENT.

(Four APPEALS)

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ONTARIO

Assessment and taxes—Assessment on income—Industrial company—Dis-
tribution of funds—Assessment for current year—Consideration of
previous year's income—Assessment Act, R.8.0. [1914] c. 195, s. 11 (2).

Section 11 of the Ontario Assessment Act provides for taxes on income
and by subsection 2 “ where such income is not a salary or other fixed
amount capable of being estimated for the current year the income
of such person for the purposes of asseéssment shall be taken to be
not less than the amount of his income during the year ending on
the 31st day of December then last past.” In 1921 the shareholders
of an industrial company were assessed in respect of moneys received
from the company in 1920. On appeal it was established that no
similar amounts were paid them in 1921 and the Appellate Division
deducted said amount from the ,assessable income for that year.

Held, that the income to be taxed is that of the current year; that the
income of the preceding year is only a basis from which to estimate
the former when subsection 2 applies; and that the income to be
assessed for 1921 was properly reduced.

APPEAL from a decision of the Appellate Division of the

Supreme Court of Ontario reversing the judgment of the

Ontario Railway and Municipal Board in favour of the

appellant. :

The question for decision and the statutory provision
giving rise to it are stated in the-above head-note.

Frank B. Proctor for the appellant.

Tilley K.C. and Wentworth Greene K.C. for the respond-

ents.

Tae Caier JusTicE.—IL am of the opinion that this
sppeal should be dismissed with costs. I concur generally
with the reasons stated by Sir Wm. Meredith, the Chief
Justice of Ontario, when delivering the unanimous judg-
ment of the First Divisional Court in favour of the re-
gpondents. .

I am also in full accord with the reasons for judgment
of my brothers Anglin and Mignault and do not, therefore,
deem it necessary or desirable to repeat these reasons.

*PrEsENT :—Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ.
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IpineTon J.—The appellant seeks herein to reverse four
judgments of the Appellate Division of the Supreme Court
of Ontario, reversing the judgments of the Ontario Railway
and Municipal Board, which had reversed the judgments
of the late County Judge of Carleton, who had allowed the
appeals, respectively taken, by each of the respondents, or
those whom they respectively represented, against their
respective assessments under the Ontario Assessment Act,
by those acting on behalf of appellant.

Each of these appeals depends on the same essentially
relevant facts and law, and hence are consolidated for the
purposes of this appeal. .

The respondents, or those they respectively represent,
are pretended to be assessed in respect of income derivable
from rights held by each; or those they respectively re-
present, as shareholders in a company incorporated as The
Hawkesbury Lumber Company, by 52 Viet., c. 98, with
. a nominal capital of $200,000.

The power to assess is given by section 11 of the Assess-
ment Act, c. 195 of R.S.C. [1914], which reads as follows:—

11. (1) Subject to the exemptions provided for in sections 5 and
10:—

(a) Every person not liable to business assessment under section 10
shall be assessed in respect of income;

- (b) Every person although liable to business assessment under section
10 shall also be assessed in respect of any income not derived from the
business in respect of which he is assessable under that section, and

(¢) Every person liable to business assessment under clause (f) of
subsection 1 of section 10 shall also be assessed in respect of the income
derived by him from his business, profession or calling, to the extent to
which such income exceeds the amount of such business assessment.

(2) Where such income is not a salary or other fixed amount capable
of being estimated for the current year, the income of such person for
the purposes of assessment shall be taken to be not less than the amount
of his income during the year ending dn the 3lst December then last past.
4 Edw. VII, c. 23, s. 11.

Income is defined by section 2, subsection (e) of said Act,
as follows:—

(e) “Income” shall mean the annual profit or gain or gratuity
whether ascertained and capable of computation as being wages, salary,
or other fixed amount or unascertained as being fees or emoluments, or
as being profit from a trade or commercial or financial or other business
or calling directly or indirectly received by a person from any office or
employment, or from any profession or calling, or from any trade, manu-
facture or business, as the case may be; and shall 1nclude the interest,
dividends or profits directly or indirectly recelved from money at interest

55476—8%
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upon any security or without security, or from stocks, or from any other
investment, and also profit or gain from any other source.

The dominant member of this definition is that in the
words “the annual profit or gain or gratuity” derivable
from either that ascertained and capable of computation
or unascertained from various specified gsources which may
not be so. '

The appellant’s commissioner of assessment having dis-
covered that in December, 1920, the said Hawkesbury
Lumber Company had made a distribution amongst its
shareholders out of some surplus assets accumulated over
g0 long a period as fifteen years, or more, prior to the end
of the year 1916, and called it a dividend, came to the con-
clusion, somewhat hastily, I respectfully submit, that it
must be considered assessable income of that year, 1920,
and acted accordingly, and directed the several parties
receiving part thereof to be assessed in the assessment roll
of 1921, prepared as the basis of taxation for 1922.

I cannot understand how that which clearly was no part
of “the annual profit or gain” in the year 1920, can be
taken as the measure of what was to determine the assess-
ment for 1921 in default of other means of determining
same.

The word “dividend” used in the latter part of the
definition of income is clearly .restricted to dividends or
profits received from money at interest, or other form of
such like character, and in no sense intended as a repetition
of that found as the expression relative to manufacturing
industries such as this lumbering industry or its like.

And when one turns to the charter of the Hawkesbury
Lumber Company which in express terms includes all the
powers given by the Companies’ Clauses Act (save and
except section 18 and anything else inconsistent with said
charter) as then in force and so recently enacted, and con-
siders all so invoked, it seems, if possible, more obvious
that dividends such as it was empowered thereby to declare
might well include capital no longer needed as well as
profits. ‘

The dividend now in question might well have been of
that character; especially so when we find that special pro-
vision was made for the private business concerns of several
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of those promoting the company’s incorporation becoming
the property of the company.

It might well be that the assets so acquired might turn
out in the course of time to far exceed in value the modest
capital stock of the company and produce more capital
than needed and hence the basis of distribution by way of
dividends such as the directors were given power to de-
clare.

The rise in value of timber lands, held only by virtue
of mere licence, may also have largely contributed to the
value of the company’s assets and have become a subject
of distribution by way of dividend by the year 1916, or
any of the fifteen preceding years. Such increase of value
is not part of what is taxable as income.

In such an elastic and comprehensive charter as this
company had there was ample room for the actual capital-
ization of even more profits as contended for by counsel
for respondent.

But inasmuch as that may not have been declared in &
formal way I may be permitted to suggest that the fore-
going reasons I have assigned founded on the history of
said company by virtue of its charter and all implied there-
in presents in a more cogent light the insuperable difficulty
of maintaining appellant’s pretensions herein.

All T am concerned with is that in any way one can
look at the meaning of the word “dividend ” relied upon
by appellant, it does not justify the assumption that the
dividend in December, 1920, was part of the income of the
respondent for that year, and thus a basis within the mean-
ing of subsection 11, subsection (2) above quoted from the
Assessment Act. '
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There has been, at least ever since A.D. 1853, an income -

tax in force in Upper Canada later known as Ontario. It
was included for many years under the term * personal
property ” ag defined in the several Aects in the earher years
of said period.

And when, as of necessity, the income of the previous
year had to be taken as basis it was generally referred to
as that for the past year, and in one of the Acts seemed
to refer to it as fixed by the assessment of the past year.
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It was not until 1904 that income was defined as it is
now, as above quoted. I suspect that before and even
since the assessment of income under said Act when a
previous year had to be used as a basis the actual fact was
got from the previous year’s assessment roll.

And T respectfully submit that due insistence on the part
of municipal officers would have brought forward the actual
facts and an honest basis for assessment of respondents,
or those they respectively represent, based on the previous
year, quite within the limits of subsection 2 of section 11,
instead of the adoption of a dividend which was the
accumulation of fifteen years previous to a period three
or four years anterior to the year now in question.

If, however, I am mistaken in my suggestion and the
parties concerned should in face of such insistence as open
to appellant’s officers have taken the ground that they were
not bound to submit to such taxation until the money had
been got, then they might have been within their legal
rights. And if a shareholder in an industrial concern is not
liable until paid the part that is paid in and for the last
year previous. to the assessment is all that in any court
chould be acted upon.

It is a clear and express principle of law apphcable to
the construction of taxing statutes that express language
in same is indispensable.

I would refer to the language of Lord Cairns in Cox v.
Rabbits (1), where he said that

a taxing Act must be construed strictly; you must find fixed words to
impose the tax, and if words are not found which impose the tax it is
not to be imposed.

I think the application of this language of Lord Cairns,
which expresses that which is undoubted law, to the facts
presented by this appeal, should dispose of this appeal, and
observance of which should have averted this appeal from

“the Appellate Division.

Can distribution of capital or bequests or heirship in-
heritance which have come in during the year be taxed as
income?

It is not that received but that earned or gained by indus-
try that alone seems to be taxable, if those items are main-
tainable.

(1) {18701 3 App. Cas. 473 at p. 478.
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There were many other objections submitted in argu-
ment and others again which oceur to me as cogent in the
way of appellant, which I have left aside lest the foregoing
reasoning, presenting what seems to me insuperable, might
be confused therewith and thereby be impaired.

The reference to English decisions on very differently

framed Acts, as a glance at the Imper1a,1 Act of 1918.

shews, is rather far fetched.
I hold the appeal should be dismissed with costs through-
out.

Durr J.—The principle of income assessment and taxa-
tion clearly expressed in the legislation which comes under
consideration on this appeal is that it is the income for the
current year which is assessable. That is impliedly declared
in section 11, subsection 2, expressly declared in section 19
(b) as well as in the form of return preseribed under'the
authority of section 18, subsection 1 (a). In certain cir-
cumstances (where the income is not a “ fixed amount ”
and where it is not “ capable of being estimated for the
current year””) the income of the preceding year is made
to furnish the standard or evidence for fixing the minimum
income for the current year, but it is only as evidence (con-
clusive it is true up to a certain point) that the income of
the preceding year becomes relevant to the question of
assessment. Mr. Proctor’s principal contention, which he

presented with both force and candour, was that, accord-

ing to the scheme of the legislation, incomes are divided
into two classes, one class being incomes of “ fixed amount ”
of which salaries and wages are to be taken as the type,
while the other embraces all other descriptions of income.
As regards the first class, the amount being “ fixed ” at the
critical time, according to Mr. Proctor’s suggestion, no
difficulty could arise, but as regards all other descriptions
of income the assessable amount is determined by the in-
come of the previous year. The scheme of the legislation,
as Mr. Proctor thus conceives it, is no doubt a more prac-
ticable and workable scheme than that which in my view
the legislation does in fact embody, but there are fatal
objections to "that contention. In the first place the
language of the sections already mentioned is too plain
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to admit of doubt that the income of the preceding year
is, as I have already said, to be treated only as evidence
for the purpose of fixing the minimum amount of the
assessment; and in the next place this view of the legisla-
tion is quite incompatible with the language of section 19
(b) which contains not a word about salary or wages and

. directs a reference to the income of the previous year when

the income for the current year cannot be estimated.
Section 19 (b) was enacted as an amendment and must be
taken, I think, to govern the construction of section 11,
subsection 2.

The fundamental principle of the statute being that it
is the income of the current year that is to be assessed and
to be estimated, I concur with-the view of the Chief Justice
of Ontario that it is not an unreasonable implication that
the assessing authority in determining the assessable
amount in any given case is bound to proceed upon the
facts known to it at the time the question comes up for
determination. ‘

The Ontario Municipal Board was therefore bound in
giving judgment on the municipality’s appeal to take into
account the fact then known that no income had been re-
ceived in respect of the shares in question in the year
1921.

This is of course conclusive of the appeal. I express no
opinion upon the other questions argued.

Ancrin J—Having regard to the definition of * income
in section 2 (e) of the Assessment Act, to the provisions of
sections 11 and 13, according to which the assessment roil
in respect to income was directed to be prepared (s. 22 (3),
col. 20), and to the declaration required from an income
taxpayer (section 19¢) and the note in the form (mo. 2)
of return prescribed by section 18, I agree with the
unanimous opinion of the Divisional Court, as stated by
the learned Chief Justice of Ontario, that the assessment
roll in question made in 1921 was an assessment roll for
that calendar year and that the taxable income to be in-

~cluded in it was the income of that year.

It may have been legitimate for the assessor when pre-
paring the roll for 1921 to have included in the assessable
income of the several respondents in respect of prospective
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dividends from their holdings in the Hawkesbury Lumber
Company amounts equal to the sums received by them
from that source during the year 1920, if such latter sums
should be regarded as income. Although the respondents,
who had knowledge on the subject not available to the
assessor, had made returns of income for 1921 which shewed
no income to be received from the Hawkesbury Lumber
Company, the assessor may have been within his right in
declining to accept these returns (s. 20 (1)) and in apply-
ing the provisions of s. 11 (2) when preparing the roll. He
did not, necessarily, then know that the respondents would
not receive any income from the Hawkesbury Lumber
Company during the entire year 1921. But, as is pointed
out by the Chief Justice of Ontario, the object of the re-
hearings of assessment appeals provided for by the statute
by the Judge of the County Court, the Ontario Railway
and Municipal Board and the Divisional Court, before
each of which “ the whole question of the assessment "’ may
be re-opened, is that

the accurate amount for which the assessment shé)uld be made * * *
may be placed upon the roll by such Judge, Board or Court (s. 82).

As the learned Chief Justice says:

When the appeal was before the Ontario Railway and Municipal
Board the year 1921 Kad expired, it was demonstrable and was demon-
strated that the income for which it is sought to assess the appellants
was not received in 1921, and in my view it was the province of each
tribunal to which an appeal has been made, to apply the test provided
by section 11 (2), and when the appeal was before the Board, and as it
is now before us, not only was the income of 1921 not incapable of being
estimated but it was actually and definitely ascertained.

I also respectfully agree that it is
open to an appellant at every stage until the final tribunal of appeal (the
Divisional Court) is reached, and indeed before it, to show what the
amount for which he is to be assessed is.

Assuming, therefore, in the appellant’s favour, but with-
out so deciding, that the moneys received by thé respond-
ents in 1920 from the Hawkesbury Lumber Company were
‘““income ” within the purview of the Assessment Act, they
were income for 1920, not for the current year 1921, in
and for which the roll in question was prepared. It having
been conclusively shewn before the Ontario Railway and
Municipal Board (which heard the appeal on the 23rd of
January, 1922), that the respondents had in fact derived
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no income from that source during the year 1921, I agree
that the assessment roll was properly “ corrected ” by the
Divisional Court and that “the accurate amounts” of the
assessable incomes of the respondents were properly in-
serted therein in lieu of the supposititious amounts which
had been fixed by the assessor acting under s. 11 (2).

It may be that the omission from the Assessment Act
of some provision for a special assessment in any year of
income received after the roll for that year had been com-
pleted, similar to that made by (s. 9 (2)) for the case of
transfer of exempted land, was purely accidental. But it is
no part of the duty of a court to supply such deficiencies
in legislation. What is sometimes called an equitable con-
struction is not admissible in a taxing statute. In order
to justify taxation upon it the subject of assessment must
be brought clearly within the provisions of the Act. Part-
ington v. Attorney General (1); Tennant v. Smith (2);
Attorney General v. Milne (3).

I would for these reasons dismiss this appeal with costs.

Broprur J.—The respondents are shareholders in the
Hawkesbury Lumber Company. This company had a
capitalization of $200,000. It was very successful and had
accumulated large surpluses which, after paying some
dividends, were appropriated to capital purposes. It was
found however by the Dominion taxing officer that if the
profits earned previously were not paid out to the share-
holder before the end of 1920 he would have to make a
special levy on these profits. Then the shareholders of
the company decided to make, in December, 1920; the dis-
tribution suggested by this taxing officer. Such a distribu-
tion was called in the resolution of the company a “ divi-
dend.” : :

In the.year 1921 the shareholders, respondents in this
appeal, made their return to the municipal taxing officer
and did not include therein any reference to the large
“ dividend ” which they had received in the previous year.

The municipal assessor claims that such an amount
should have been included in that return and that the
respondents should be assessed accordingly.

(1) LR. 4 HL. 100 at p. 122. (2) [1892] A.C. 150 at p. 154.
(3) [1914] AC. 76F at p. 771.
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The respondents, on the other hand, contend that they
cannot be assessed in 1921 for that alleged dividend re-
ceived in 1920, and their contention was maintained by the
Appellate Division.

The Assessment Act provides that every person not
liable to business assessment shall be assessed in respect
of his income; and the income is defined by the Act as
meaning the annual profit or gain and includes the divi-
dends or profits received (section 2, paragraph (e) and
" section 11, paragraph (a)).

It is also provided in subsection 2 of section 11 that when
the income

is not a salary or other fixed amount capable of being estimated for the
current year, the income of such person for the purposes of assessment
shall be taken to be not less than the amount of his income during the
year ending on the 31st December then last past.

It is pretty evident under these different provisions of
the law that what should be assessed would be the income
‘of the current year. In the present case the assessment
which is at issue is the assessment for the year 1921. The
taxpayer, in making his return, and the assessor, in making
his assessment roll, should insert therein the amount of
the income which could be estimated.

If, however, the amount cannot be estimated then the
income of the taxpayer for the previous year can be used
as a basis for the fixing of the income.

The whole question is whether the amount of the in-
come could be estimated or not.

It seems to me very clear that the large amount received
in the year 1920 as a “dividend ” from the Hawkesbury
Lumber Company could not be estimated as being likely
to be received during the year 1921. Nobody could suggest
such ‘a thing possible that the shareholders of this company
were to receive in 1921 the same amount as was received
by them the year previous. On the other hand, their in-
come could easily be ascertained or estimated, and then
there was no occasion to apply the provision of subsection
2 of section 11.

For these reasons, the appeal fails and should be dis-
missed with costs.
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1923 Micevavrr J—There are four appeals here from the
Cg;ﬂ:fm Appellate Divisional Court of Ontario, the question being
Orrawa a8 to the validity of the assessment, under The Assessment

Eonw. Act (Ontario), of the four respondents for income for the

—— _ year 1921, and against which assessment the respondents -
Brodeur J.

——  appealed.

On the 22nd December, 1920, each of the four respond-
ents received a large sum of money from The Hawkesbury
. Lumber Co., being a dividend of 875 per cent which, by
resolution adopted at an extraordinary general meeting of
the shareholders of the company, held on the 15th Decem-
ber, 1920, was declared payable to the shareholders of
record on that day out of an accumulated cash surplus in
the hands of the company. In the return made to the
appellant for purposes of assessment for 1921 the respond-
ents, who had duly paid the tax on their assessed income
for 1920, made no mention of this sum which was received
by them in 1920 and not in 1921; but the assessing author-
ities of the city of Ottawa nevertheless included it in the
income tax assessment for 1921. The respondents un-
successfully appealed to the Court of Revision, but suec- -
ceeded in their appeal to the County Court, before the
late Judge Gunn, where the amount thus added to the
assessment was struck out. The city took an appeal to the
Ontario Railway and Municipal Board which decided in
its favour, this judgment however being reversed by the
Appellate Divisional Court. The city of Ottawa now
appeals to this court.

Income assessment under The Assessment Act is for the
current calendar year, whereas the Dominion income tax
is levied on the income received during the preceding year.
No little of the difficulties of this case come from the very
arduous problem which the legislature endeavoured to
solve when it decided to levy the tax on income not already
received but estimated for the year current at the time of

_ the assessment. B '

As defined by section 2, subparagraph (e), “income ” is
the annual profit or gain or gratuity, whether ascertained
and capable of computation as being wages, salary, or
other fixed amount, or unascertained as being fees or
emoluments, or as being profits from a trade or commercial
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or financial or other business or calling directly or indirectly
1eceived by the person subject to the tax, and it includes
dividends or profits directly or indirectly received from
stocks or from any other investment.

Subsection 2 of section 11 states that where such income
is not a salary or other fixed amount capable of being
estimated for the current year, the income of such person
for the purposes of assessment shall be taken to be not less
than the amount of his income during the year ending on
the 31st December then last past.

Section 19a provides that in ecities having a population
of not less than 100,000 (which would comprise Ottawa),
every person in receipt of an income liable to assessment
shall within the time fixed. by by-law of the council for-
ward to the assessment commissioner a statutory declara-
tion showing his total income from all sources during the
current year and in ascertaining such income subsection 2
of section 11 shall apply. The respondents duly forwarded
this declaration within the time prescribed by a by-law
of the counecil.

The form of statutory declaration authorized by the Act

" contains a note which is to the same effect as subsection 2
of section 11, and it is on this form that the respondents’
declarations were prepared.

Assuming for the moment, but not deciding, that the
amount received by the respondents in December, 1920,
could properly be described as “income,” the appellants’
main contentions are based on this subsection. It must
be observed however that it is only when the assessed’s
income is not a salary or other fixed amount “ eapable of
being estimated for the current year,” that his income is
taken to be not less than the amount of his income during
the previous calendar year. Inasmuch as the taxation is
imposed upon an income to be received during the year
of assessment, and which must be estimated before it is
actually received, if this income can be estimated sub-
section 2 does not apply. And it does not follow that an
income cannot be “ estimated ” because it consists in whole
or in part of dividends paid periodically year after year,
for these dividends may well be of a fixed amount which
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is paid at regular intervals, although, of course, on account
of unforeseen events, they may vary or even fail to be paid.
When the respondents made their declarations for. 1920,
these declarations no doubt contained an estimate of divi-
dents to be received from stocks as do their returns for
1921. The 1920 declarations could not estimate extraordin-
ary receipts like the dividend of 875 per cent on the
Hawkesbury Lumber Company’s stock declared in Decem-
ber. The declarations for 1921 could however estimate the
respondents’ incomes to be received during that year, and
no criticism is made by the appellant as to this estimate,
the claim being that, under subsection 2 of section 11, the
declaration should have included, as income for 1921, a
sum which admittedly was received in 1920 and was not
again received in 1921. The sufficiency of the 1921 declara-
tions is now questioned and not the sufficiency of the
declarations made for 1920, and so far as any income
really received in 1921 is concerned the declarations for
1921 are not attacked.

It is not claimed that the respondents acted otherwise
than in perfect good faith, or that the dividend of 875 per
cent was declared in December, 1920, with the view to
enable the respondents to escape municipal taxation there-
on. The Hawkesbury Lumber Company had consulted the
commissioner of taxation under the Dominion income tax
law, and was informed by him that if dividends were de-
clared and paid out of surplus before the 31st December,

- 1920, such dividends would be considered to be non-taxable

in the hands of the shareholders. No inference can be
drawn from this that an attempt was made to evade taxa-
tion under the provincial Act. But the appellant objects
that if this dividend cannot be included in the respondents’
incomes for 1921, the respondents will escape taxation on
the large amount which they received late in December
1920. And in its factum it says:—

The dividends could not have been charged to income tax upon the
assessment rolls prepared in 1920, for the reason' that certain of these
rolls were finally revised prior to the date upon which the dividend was
declared. Others were completed shortly afterwards. The rolls had been -
completed by the assessor and had been turned over by him prior to the
30th day of September, 1920.

The assessor had no knowledge which would have enabled him to
enter these amounts upon the assessment rolls under preparation in 1920.
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In no way would he foresee that a dividend of 875 per cent would be
declared towards the end of December, 1920, long after his assessment
rolls had gone before the court of revision.

It is not suggested that the respondents could have fore-
seen this dividend, when they made their statutory declara-
tions in 1920, but really the ecriticism of the appellant
points to a casus omissus in The Assessment Act, a case
which neither the legislature nor these parties had foreseen,
and it is impossible for the court to add to this taxation
law in order to provide for it. And I also think that sub-
section 2 of section 11 cannot be extended to cover it.

The Assessment Act did not provide for the preparation
of a supplementary roll to include income actually received
after the preparation of the regular roll but not included
therein. Nor did it require a supplementary declaration
from persons receiving unforeseen income after the
preparation of the roll. I have said that it is a very arduous
problem to devise a complete scheme of taxation on income

to be received during the year of assessment, and this case

shews how difficult the problem really is. The legislature
.may well provide for such a contingency, but in my opinion
it hag not yet done so. I refer of course to the statute as
it stood at the time of these proceedings.

I may complete what I have to say on this branch of the
case by referring to section 118 which provides for the re-
mission or reduction of taxes by the court of revision on
the petition of a person who has inter alia been overcharged
by reason of a gross and manifest error in the roll, or who
has been assessed for income but has not received such in-
come. It does not go any further and does not authorize
the making of a supplementary roll in a case like the one
under consideration.

In my opinion therefore, the appellant’s contention
based on subseetion 2 of section 11 is unfounded. This sub-
section can be applied to the case of persons having a
fluctuating income which cannot be estimated in advance
and to my mind this is its object and scope.

In view of what I have said it is unnecessary to de-
termine whether the dividends received by the respondents
are properly described as “income” as defined by The
Assessment Act.
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1923 There is the further ground that under sections 82 and
Tue 83 of The Assessment Act, on an appeal upon any ground
Crry oF .
Orrawa  against an assessment, the County Court Judge or the On-
Fons.  tario Railway and Municipal Board or a divisional court
— _ may re-open the whole question of the assessment so that

Mignault J. omissions from, or errors in, the roll may be corrected, and
may determine the accurate amount for which the assess-
ment should be made. The Appellate Court has exercised
this power and I respectfully concur in the reasons given
by the learned Chief Justice of Ontario for exercising it.

In my opinion therefore the appeals fail and should be
dismissed with costs.
Appeal dismissed with costs.

Solicitor for the appellant: Frank B. Proctor.
Solicitors for the respondent: Greene, Hill & Hill.




S.C.R. SUPREME COURT OF CANADA 319

RIORDON COMPANY, LIMITEDI APPRLLANT: 1923
(PETITIONER) ... .vvuiiinnneennnn. j ’ Mzrﬁ, go.
AND i
JOHN W. DANFORTH COMPANY

REsSPONDENT.
(RESPONDENT) .+ .vvvvreennnnennnnns

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Practice and procedure—Stay of proceedings—Debtor—Extension of credit
by unsecured creditors—Approval by Bankruptcy Judge—Privileged
claim—Action to enforce—Right of judge to grant stay—C.C. Art.
2018 et seq—* The Bankruptcy Act” as amended by (D) 11-12 Geo.
V,c 17,52 (g9.), 6,7, 9, 10, 11, 13 (15), 13a, 42, 45, 46, 61, b2.

The appellant company, being financially embarrassed, but before any
assignment made, submitted to its unsecured creditors a proposal for
an extension of credit of one year, pursuant to section 13 of the
Bankruptey Act. Such proposal was accepted by the majority of the
unsecured creditors and duly approved by a judge in bankruptey
according to the provisions of the Act. The respondent, having a
claim against the appellant for work done and materials supplied,
caused to be registered a privilege, under articles 2013 et seq. C.C,,
upon the property on which work had been performed and, within
the delay mentioned in the code, brought action to realize its security.
The appellant then petitioned the court in bankruptey for a stay of
proceedings in such action until the expiry of the extension of credit.

Held that the judge in bankruptey had no jurisdiction under the pro-
visions of the Bankruptey Act to grant such stay.

Per Duff, Anglin and Brodeur JJ.—The court in bankruptey had no
inherent power to stay action.

Held, also, that the respondent company was a “secured creditor ” within
the meaning of section 2, subsection gg. of the Bankruptey Act.

APPEAL from the judgment of the Court of King's
Bench, Appeal Side, province of Quebec, reversing the
judgment of the court in bankruptcy, Maclennan J. and
dismissing the petition made by the appellant for an order
staying an action instituted by the respondent against the
appellant.

The material facts of the case and the questions at issue
are fully stated in the above head-note and in the judg-
ments now reported.

Lafleur K.C. and Montgomery K.C. for the appellant.
The judge in bankruptey was competent to stay the action
of the respondent, as the Bankruptey Act does not entirely

*PrEseNT :—Idington, Duff, Anglin, Brodeur and Mignault JJ.
57041—1
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oust the jurisdiction of the court to restrain proceedings
by a secured creditor, when such eourt is of the opinion that
the interests of the creditors generally, secured and
unsecured, would be seriously prejudiced by the continu-
ance of the proceedings.

The respondent was not a “ secured creditor ” within the
meaning of the relevant sections of the Bankruptey Act.

Geoffrion K.C. and De Witt K.C. for the respondent.

Ipinaron J.—The respondent having a claim against the
appellant for work done and materials supplied in the erec-
tion of a mill owned by it, registered a lien or privilege in
respect thereof under article 2013 and subsequent articles
of the Civil Code of Quebec.

The appellant became insolvent in 1921 and before any
receiving order or assignment under the Bankruptey Act,
or its amendments, -had been made, applied under said
Act and some of said amendments to its creditors for
an extension of time to pay its debts and was, on the
1st December, 1921, granted same for a year, and after
the said extension was granted the réspondent instituted
an action to enforce its said lien or privilege and realize the
security thereby afforded it. That action was on the 2nd
February, 1922, specifically ordered by a learned judge of
the Superior Court to be stayed.

The question raised in this appeal is whether or not the
respondent is, by virtue of said lien or privilege, a secured
creditor within the meaning of the relevant section of said
Bankruptey Act and its amendments.

The learned judge who granted the order, thus staying
respondent’s action, recognized that secured creditors were
expressly excepted from the operation of any such exten-
sion of credit but by a process of reasoning which seeks
to distinguish between such a security as respondent enjoys
under the code and that of other secured creditors, satis-
fied himself that the latter could be protected whilst the
other should not be.

The said learned judge then founds his right to stay upon
section 7, section 13, subsection 15, and subsection 13a

(2).
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The Court of King’s Bench reversed said judgment and
set aside said stay with costs.

The notes of judgment by Mr. Justice Greenshields set
forth in such complete and satisfactory manner the various
aspects of the relevant law bearing upon the questions
raised, that I need not repeat same here for I agree in all
the essential features thereof as did the majority of his
colleagues.

I may, however, remark here concisely that, of the
sections specifically relied upon by the learned judge grant-
ing the stay, section 7 must be read in connection with
section 6; that subsections 15 and 13 ecannot justifiably sup-
port the order, and that section 13¢ makes any such order
as grants an extension of time subject to the rights of
secured creditors to realize upon: or otherwise deal with
their securities. :

In short, in my view, I respectfully submit that the onl
ground which can, at all plausibly, be presented (and that
only at first blush) in support of the said staying order,
is the distinction which the learned judge makes between
the classes of securities business men had long been accus-
tomed to refer to as such and those furnished by the
respective statutes of the several provinees in favour of
those doing work or supplying material for the purpose of
improving the value of the debtor’s property.

Why in reason and common sense those doing so should be
excluded from the benefits given other classes of securities
passes my understanding. They contract with the sup-
posed owner of land on the faith of the legislation which
aims at giving them a lien thereon, to the extent by which
they thereby add to its value. And surely they are quite
as worthy and in need of protection as a mortgagee or other
creditor of that kind. All they get back in way of security
is that which they gave on faith of being secured to the
extent in value which the debtor got. They may have
given much more but only get secured to the extent by
which the debtor is enriched and his unsecured creditors
suffer nothing of which they have a right to complain.

But this need not be elaborated for I submit that the
express language of section 2, subsection (gg) of the Bank-
ruptey Aect, which reads as follows:

57041—1%
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“ Secured creditor ” means a person holding a mortgage, hypothec, pledge,
charge, lien or privilege on or against the property of the debtor, or any
part thereof, as security for a debt due or accruing due to him from the
debtor

seems to answer the distinction made and all implied
therein.

Clearly it is for the class of unsecured creditors, who are
all on the same footing and by this legislation are given an
opportunity of coercing a small minority of that class, and
no other, to do what the majority may deem advisable in
the interest of the entire class.

The scope of such legislation and its obvious purpose is
what ought to be looked at and govern us, instead of ignor-
ing all that by following methods akin to splitting hairs
and guessing at the possible meaning of certain words and
thereby doing a palpable injustice.

Why should those who chose to deal blindly, without
security, be entitled to use the property of others to recover
something for themselves?

And, above all, why should they be permitted to impair
and possibly destroy that property of others?

That given as security is pro tanto the property of others
than the debtor or his unsecured creditors.

I think this appeal should be dismissed with costs.

Durr J.—In the fall of 1921 the appellant company
became financially embarrassed; and on the 11th October
of the same year the company requested Mr. Scott, an
authorized trustee in bankruptey, to call a meeting of its
creditors to enable it to submit a proposal for an exten-
sion of credit, the proposal being that credit should be
extended up to the 19th of November, 1922.

There was accordingly on the 17th of November, 1921,
a meeting of the unsecured creditors of the appellant
sufficient in number and as to the amount of their claims
to satisfy the conditions of section 13 of the Bankruptcy
Act, which accepted the proposal. On the 5th December,
1921, approval was given by a judgment of the Judge in
Bankruptey to this proposal.

It was before the year 1921 that the respondent com-
pany entered into its contract with the appellant company
out of which the respondent corapany’s claim arises. By
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that contract the respondent company undertook to con-
struct works of a permanent nature on property belong-
ing to the appellant company in the province of Quebec.
Prior to the proceedings above mentioned the appellant
under acticle 2013 (f) C.C. caused to be registered a state-
ment by which it claimed a privilege upon the property in
respect of the sum of one hundred thousand dollars, the
contract price. Due notice of this claim having been given,
an action was commenced within the period prescribed by
the code against the appellant company, praying a con-
demnation in respect of the personal obligation of the com-
pany and a declaration of the validity of its privilege as
registered and of its right to be paid by preference the

amount of its judgment out of the sale of the property. The

respoindent company having disputed the appellant com-
pany’s claim by its pleadings, the action was set down for
trial on the 9th of February, 1922.

On the 31st January, 1922, the appellant company peti-
tioned the court in bankruptey asking for a stay of pro-
ceedings in this action until the 19th November, 1922; on
the 2nd February of the same year the Judge in Bank-
ruptcy granted the stay.

On appeal this order was set aside and the appellant
company by leave given under the Bankruptcy Act now
appeals to this court. There are two questions. The first
of these in their natural order is whether the respondent
company is a secured creditor within the meaning of the
Bankruptey Act. This is contested by the appellant com-
pany. It is not denied however that the respondent com-
pany would be entitled in liquidation proceedings to a
preference out of the property of the company over and
above creditors possessing no such security as that which
the respondent company possesses, the argument presented
on behalf of the appellant company being that the respond-
ent company, while entitled to priority over the general
body of creditors possessing neither security nor privilege
in the distribution of the proceeds of liquidation, is not
within the scope of the provisions of the Act giving special
rights and a special status to creditors described as
“secured ” creditors but that its right is strictly limited to
the right of preferential payment conceded. I may say at
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1923 once that I am unable to accept this view for a number of

RI%R:ON reasons.
v First of all the rights of the appellant company under
DANé"gf‘TH article 2013 C.C. and the subparagraphs of that article are
Dok 1 rights which appear clearly enough to constitute a security
— within the ordinary meaning of the word. It is true that
' for the purpose of realizing this security the respondent
company must first obtain judgment against the appellant
company in respect of the appellant company’s personal
obligation to pay, but having done that it is entitled to
bring the property subject to the privilege to sale and to
rank upon the proceeds of the sale in priority over other
claimants to the extent, at all events, to which the value
of the property has been enhanced by the execution of the
works giving rise to the obligation. Such rights, I repeat,
seem to me to constitute a security and a creditor possess-
ing such rights is, I think, in the ordinary meaning of the
words a secured creditor. Then if we look at the definition
of secured creditor, which is to be found in s. 2, s.s. (gg), we
find that “ secured creditor ” is defined as meaning a per-

son holding any of a number of things, among which is 2
privilege on or against the property of the debtor or any part thereof

as “security for” his debt. I concur with the view
expressed by Mr. Justice Greenshields in the court below
that “hypothec” and “ privilege” have been brought
within the scope of the definition for the purpose of includ-
ing therein securities characteristic of the law of the pro-
vince of Quebec; and prima facie at all events it seems to
me that privilege in this definition must include every
privilege given by the law of Quebeec which is of such a
character that it can properly be said to be held “as
security for” a debt.

There seems to me to be great force also in Mr.
Geoffrion’s contention that there is no provision in the Act
if the holder of such a privilege be not a “ secured creditor ”
for the recognition of the security. Section 51 seems to
provide for the distribution of the property of the bank-
rupt among his creditors par: passu, due provision having
been made pursuant to the provisions of the Aect for secured
creditors.
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I have not failed to consider and weigh the arguments
presented by Mr. Lafleur and Mr. Montgomery based upon
the suggestion that a privilege of this character cannot be
given effect to in a practical way under the provisions of
the Act relating to secured creditors. One must admit that
difficulties are likely to arise, but precisely the same diffi-
culties would arise in dealing with a claim under the
Mechanies Lien Act in force in the various provinces by
which the holder of a mechanic’s lien is entitled to priority
over a prior mortgagee in respect of the plus value arising
from the work or the materials supplied upon which the
lien is founded. My conclusion is that on this point the
appellants fail.

The next question is whether, assuming the respondent
company to be a secured creditor within the meaning of the
Act in respect of the privilege mentioned, the Judge in
Bankruptey had jurisdiction to make the order which he
did make granting a stay of proceedings. The jurisdiction,
if it existed, must have arisen from the express provision
of s.s. (1) of sec. 13a or from the inherent powers of the
Bankruptey Court. As to s.s. (1) of s. 13a, that subsection
appears very clearly (whatever may be said with regard
to 8. 7) to limit the express authority to grant a stay to
the period during which the ecreditors are considering the
proposal “made or to be made.” I must say it seems
impossible to escape this construction of s.s. (1). At the
expiration of that period, that is to say after an order has
been made approving the proposal and the acceptance of
it, then a stay automatically takes place except in the case
of proceedings by secured creditors to assert their rights.
Assuming there may be grounds for doubt as to the con-
struction of s. 7, we are not concerned with that section,
and I cannot think that any real doubt can exist that the
jurisdiction given by s.s. (1) of s. 13¢ is limited in the man-
ner I have stated.

The only remaining point is whether the jurisdietion to
make the order can properly be aseribed to the inherent
powers of the Bdnkruptey Court. I think Mr. Geoffrion’s
contention on that point is sound, namely, that the Bank-
ruptey Judge was not professing to exercise any inherent
power of the Court of Bankruptey to control its proceed-
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ings but was professing to act under the powers explicitly
conferred upon him by the statute, but there is another
objection, and although it may be strictly unnecessary to
deal with the point, I think it is better to do so. In my
opinion the jurisdiction must be taken to be defined by s.s.
(1) of s. 13a in respect of the subject matter with which
that subsection deals and consequently the Court of Bank-
ruptey possesses no authority under the circumstances in
which the subsection comes into play to grant a stay of
proceedings which is not compatible with the exercise by
secured creditors of their rights “ to realize or otherwise
deal with their securities.”
The appeal should be dismissed with costs.

Axcuin J—In this case no receiving order has been pro-
nounced nor has any assignment been made or petition in
bankruptcy presented. What has occurred is that the
appellant company, desiring to make a proposal to its
creditors for an extension of time for payment of its debts,
had a meeting of such creditors convened by an authorized
trustee; the proposal submitted was accepted by the pre-
scribed majority of the creditors; and on the report of the
authorized trustee, the extension so agreed to was approved
by the Court in Bankruptey. All this was done under the
authority of s. 13 of the Bankruptey Act.

The respondent is admittedly a privileged creditor under
the provisions of articles 2013 C.C. et seq., and is proceed-
ing by action to realize its security. Invoking as the
authority for doing so ss. 7, 13 (15) and 13a (2), Mr. Jus-
tice Maclennan, sitting as Judge in Bankruptcy, on the
application of the appellant made an order staying that
action. The Court of King’s Bench (Greenshields, Flynn,
Tellier and Bernier JJ., Guerin J., dissenting), reversed that
order, and from its judgment the present appeal is brought
by leave under s. 74 (3) granted by my brother Duff.

The staying of proceedings by creditors for the purpose
of facilitating, or aiding to make effective, an extension
proposed or approved is dealt with specifically by section
13a enacted in 1921 (c. 17, s. 14). I am accordingly of the
opinion that, notwithstanding the provisions of ss. 15 of
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8. 13, s. 7 cannot be invoked to support the order made
by the learned Judge in Bankruptey. Subsection (1) of s.
7 applies only “after the presentation of a bankruptey
petition,” and s.s. (2) only “ on the making of a receiving
order.” ;

Subsection (1) of s. 13a, as the side note indicates, deals
only with the staying of proceedings

pending consideration of proposal of a composition, extension or scheme
of arrangement.

It provides for the case of intended efforts to effect an
extension being imperilled and for a stay until action is
taken by the court on the trustee’s report. The learned
Judge in Bankruptcy evidently realized the inapplicability
of this subsection, as he invokes only subsection (2), which
applies “on the making * * * of an order approving
a proposal of a composition, extension or scheme of arrange-
ment.” But ss. (2) does not provide for any action by the
Bankruptey Court. By it such proceedings as fall within its
geope are automatically stayed upon the order approving
of an extension being made. Moreover, the operation of
" the subsection is expressly declared to be “ subject to the
rights of secured creditors to realize or otherwise deal with
their securities.”

By statutory deﬁmtlon, a person holding 8
lien or privilege on or against the property of the debtor,
or any part thereof, as security for a debt due or accruing
due from the debtor ” is a “ secured creditor.” The respond-
ent is such a person. I am quite unable to appreciate the
grounds on- which it sought to restrict the term * secured
creditor ” thus defined to a person holding physical pos-
session of the property which forms his security, or some
estate in it, such as the mortgagee under the English system
enjoys. The privileged creditor under the law of Quebec
occupies much the same position as the lien-holder in the
English law. Both are alike covered by the definition., On

#* * *

this aspect of the case I concur in the views expressed by

Mr. Justice Greenshields. The respondent, in my opinion,
is a “secured creditor ” within the meaning of that term
in ss. (2) of s. 13a of the Bankruptey Act. On that ground,
and also because it does not contemplate a stay by action
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of the court, that subsection does not support the order of
the learned Judge in Bankruptcy.

But it is said the court must have inherent discretionary
jurisdiction to stay this action. No doubt the Superior
Court in which the action was brought has such a dis-
cretionary power under some circumstances, but I would
question the existence of such inherent power in the Judge
in Bankruptey over the proceedings in any other court, or
in the court of which he is a member which for this pur-
pose may be regarded as another court, even if the explicit
provisions of the Bankruptey Act dealing with the subject
of staying proceedings do not imply its exclusion. More-
over, no such inherent discretionary jurisdiction was exer-
cised. If it exists for any purpose I am not satisfied that
it would justify the making of the order which the appel-
lant seeks against the respondent, who is merely exercising
hig legal right to realize on his security and is in nowise
abusing the process of the court in seeking to enforce that
right. The extension was sought on the footing that it
should “not bind or affect secured creditors,” and the order

of approval expressly provides that the extension
is approved subject to the rights of secured creditors to deal with their
securities according to law.

I am for these reasons of the opinion that the judgment
appealed from was right and should be maintained.

Broprur J.—I concur with my brother Duff.

Mie~vavnr J.—The question here is whether the court
can stay an action by a creditor of an insolvent debtor
who has obtained an extension of time under section 13
and 13a of The Bankruptcy Act, when such creditor
asserts a privilege or lien against the whole or part of the
debtor’s property.

The respondent had taken an action against the appel-
lant claiming $100,720.50, and alleging that it was entitled
to a builder’s privilege on the appellant’s mill at Temiska-

-ming, Que., for, we were informed, plumbing work and

supplies. The appellant had obtained, under sections 13
and 13a of the Bankruptey Aect, an extension of time from
its creditors and on its application the Superior Court sit-
ting in bankruptey (Maclennan J.) stayed the respond-
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ent’s action. This judgment was reversed by the Court 1923
of King’s Bench, Mr. Justice Guerin dissenting, and the RI%R;)ON
appellant now appeals with special leave to this court. v.

The question submitted is a most important one, and if DA%F(‘)’_BTE
the judgment appealed from is right the respondent’s . -—

. .. ignault J.
action could not be stayed even if a receiving order or an = —
authorized assignment had been made, the provisions of
the Act as to the staying of such an action being practi-
cally to the same effect in all these cases.

In reversing the judgment of the Superior Court, the
Court of King’s Bench refused to follow a previous decision
of its own court, differently composed, in'a case of La Com-
pagnie du Boulevard Pie IX v. Damphousse (1). Perhaps I
may be permitted to say with great respect that the incon-
venience of a court thus disregarding its own judgment in
a previous case is too obvious for discussion. However,
the Damphousse Case (1) is not binding on us and the
effect of our judgment, if it be followed as it should be, will
be to put an end to any confusion or uncertainty which may
arise. '

The respondent claims to be a “ secured creditor ” under

subsection gg of section 2 of the Act which is as follows:—

(gg) “secured creditor ” means a person holding a mortgage, hypothee,
pledge, charge, lien or privilege on or against the property of the debtor,
or any part thereof, as security for a debt due or accruing due to him
from the debtor.

The respondent contends that this definition is wide
enough to include such a claim as it asserts on the appel-
lant’s mill for work done thereon. It has undoubtedly a
privilege under Quebec law, but this privilege is only on
the increased value given to the property by reason of the
work done or materials supplied, to be established after a
judicial sale of the property and a relative valuation of
the property and the work done (Arts. 2013, 2013b C.C.).
To give effect to this privilege the property will have to
be sold. ) _

Before dealing with the statutory definition of the term
“secured creditor,” it will be useful to consider several
other provisions of the Act. ' ’ '

To rank against the estate of an insolvent debtor claims
must be proved, hence the term “ provable debts” which

(1) 67 D.L.R. 385.
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is found in several sections of the Act. The mode of prov-
ing debts is described in section 45, and in section 46 there
are elaborate provisions as to the proof of debts and
valuation of securities by secured creditors. Briefly, the
secured creditor may realize his security and prove for the
balance due him, or he may surrender his security and
prove for his whole debt, or he may in a statutory declara-
tion place a value on his security, and the trustee then
can redeem the security at its assessed value or require
that the property comprised in the security be sold. The
creditor may require the trustee to elect whether he will
redeem the security or require it to be realized, failing
which the equity of redemption or any other interest in
the property comprised in the security vests in the
creditor and his debt is reduced by the amount at which
the security was valued. When the secured creditor does
not comply with section 46, he is excluded from all share
in any dividend.

Section 51 deals with the priority of claims on the estate,
the general order being: 1, the fees and expenses of the
trustee; 2, the costs of the execution creditor, including
sherifi’s fees and disbursements; 3, wages, salaries, com-
missions or compensation of clerks, servants, travelling
salesmen, labourers or workmen. Debts proved in bank-
ruptey or under any assignment are paid par: passu. Sec-
tion 52 states that the right of the landlord to distrain or
realize his rent shall cease after the receiving order or
assignment, but the landlord has the right to be paid by
preference an amount not exceeding the value of the dis-
trainable assets and not exceeding three months’ rent. I
may add that, for the purpose of voting at meetings of
creditors, a secured creditor, unless he surrenders his
security, must state in his proof the particulars of his
security, its date and its value, and can vote only in re-
spect of the balance due him. He is not entitled to vote
until he has proved his claim and valued his security
(section 42). .

We now come to sections 6 and 7, dealing with the effect
of a receiving order, which are impertant in connection
with the question at issue.
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Section 6, subsection 1, states that on the making of a
receiving order the trustee is constituted receiver of the
property of the debtor, and thereafter, except as directed
by the Act, no creditor to whom the debtor is indebted in
respect of a debt provable in bankruptcy has any remedy
against the property and person of the debtor in respect of
the debt, or shall commence any action or other legal pro-

ceeding without leave of the court. It adds this proviso:—

But this section shall not affect the power of any secured creditor to
realize or otherwise deal with his security in the same manner as he would
have been entitled to realize or deal with it if this section had not been
passed.

Section 7 enacts that the court may, after presentation
of a bankruptcy petition against a debtor, order that any
action, execution or other proceeding against the person
or property of the debtor, pending in any court other than
the court having jurisdiction in bankruptey, shall stand
stayed until the last mentioned court shall otherwise
order; and the court in which any such proceedings are
pending may likewise, on proof that a bankruptcy peti-
tion has been presented against the debtor, stay such pro-
ceedings until the first mentioned court shall otherwise
order.

Subsection 2 of section 7 is as follows:—

(2) On the making of a receiving order, every such action, execution
or other proceeding for the recovery of a debt provable in bankruptey
shall, subject to the provisions of the next preceding section as to the
rights of secured creditors, stand stayed unless and until the court shall,
on such terms as it may think just, otherwise order.

Sections 9 and 10 deal with the authorized assignment,
the latter section stating that its effect is to vest in the
trustee, subject to the rights of secured creditors, all the
property of the assignor at the time of the assignment.

Section 11 contains general provisions relating to re-
ceiving orders and authorized assignments and directs
(subsection 1) that they shall take precedence over,

(a) all attachments of debts by way of garnishment, unless the debt has
been actually paid over; and

(b) all other attachments, executions or other process against property,
except such thereof as having been completely executed by payment to
the execution or other creditor, and except also the rights of a secured
creditor under section six of this Act.

(This last exception was added by the 1921 amendment.)
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I may note briefly that subsection 3 of section 11 directs-
the sheriff or other officer of the court having seized pro-
perty of the debtor under execution, attachment or other
process, upon receiving a copy of an assignment or receiv-
ing order, to forthwith deliver to the trustee all the pro-
perty of the execution debtor in his hands, upon payment
of his fees and charges and the costs of the execution
creditor. And subsection 10 states that after its registra-

* tion the receiving order or the assignment shall have pre-

cedence over all certificates of judgment, judgments oper-
ating as hypothecs, executions and attachments against
land, within the registration office or distriet or county,
subject to a lien for the costs of registration and sheriff’s
fees.

Section 13 deals with compositions, extensions of time
and schemes of arrangement of the insolvent debtor’s
affairs, which when approved by the court are binding on
all the creditors. Section 13a is important in view of this
controversy, but is very unskilfully drafted. I will cite it in
full:—

13a. (1) The court, at any time after a debtor has required an author-
ized trustee to convene a meeting of creditors to consider a proposal of
a composition, extension or scheme of arrangement, may, on the ez parte
application of the trustee and his affidavit disclosing the circumstances
and stating his belief that the success of the intended efforts to bring into
effect a composition, extension of time for payment, or scheme of arrange-
ment of the debtor’s affairs and obligations will be imperilled unless,
pending consideration by the creditors of the proposal made or to be made
the existing conditions as to litigation of claims against the debtor is pre-
served, order that any action, execution or other proceeding against the
person or property of the debtor pending in any court other than the
court having jurisdiction in bankruptey shall stand stayed until the last-
mentioned court, upon or before report made of the result of the dealings
between the debtor and his creditors, shall otherwise order, whereupon
such action, execution or other proceeding shall stand stayed accordingly;
and the court in which any such proceedings are pending may likewise,
on like application and proof, stay such proceedings until the court having
jurisdiction in bankruptcy shall otherwise order.

(2) On the making of an authorized assignment or an order approving
a proposal of a composition, extension or scheme of arrangement
every such action, execution or other proceeding for the recovery
of a debt provable in authorized assignment or eomposition, extension
or scheme of arrangement, proceedings under this Aect shall, sub-
ject to the rights of secured creditors to realize or otherwise deal with
their securities stand stayed unless and until the court shall, on such terms
as it may think just, otherwise order.
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Coming back now to the definition of “secured creditor” . . —
Mignault J.

in section 2, subsection gg, it is certainly wide enough to —
comprise a builder who, under articles 2013 and 2013f C.C.,

has acquired, and has taken an action to enforce, a privi-

lege on the immovable on which he performed work.

The taking of such an action within six months is neces-

sary for the preservation of the privilege.

The respondent being therefore a “ secured creditor,”
can his action be stayed?

The general scheme of the Bankruptcy Act appears to
be that secured creditors are considered as creditors of the
insolvent debtor, for all purposes such as proving claims,
voting at meetings of creditors and receiving dividends,
only after deducting the value of their security. They
may keep their security and remain entirely outside the
bankruptey proceedings. Under section 46 they may sur-
render their security and prove their debt for the whole,
or realize it and prove for the balance, if any, of their debt;
they have the further -option of valuing their security
which the trustee may redeem at its valuation or require
it to be offered for sale, and the secured ereditors rank only
for the balance. Where they have done none of these
things they are excluded from all share in any dividend.
The case of the landlord is a special one and is dealt with
in section 52.

While there may no doubt be difficulties caused by
some provisions of the Act such as the offering for sale,
under section 46, of a privilege like that asserted by the
respondent, I think that it follows, from what I have
described as the general scheme of the Act, that the secured
creditor (I do not refer to the landlord) should not be
impeded in his attempt to realize his security. Our Act
appears even more emphatic in this respect than the Eng-
lish Act, for while the proviso of section 6 copies verbatim
subsection 2 of section 7 of the latter Act, subsection 2 of
section 7 of the Canadian Act is not found in section 9 of
the English Aect, and sections 13 and 13a of our Act are
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not in the English Bankruptey Act, nor in the English
Deeds of Arrangement Act, 1914.

It may be that by asserting certain general privileges
under the Quebec law, which apply to the whole of the
personal or real property of the debtor (arts. 1993, 1994,
2009 C.C.), creditors may cause some embarrassment in
the administration of the Bankruptcy law, but these privi-
leges are generally for small amounts and could be.re-
deemed by the trustee. And, if necessary, Parliament can
provide for the difficulty by an amendment of the Aect.

I would therefore not disturb the judgment appealed
from and would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Lafleur, Macdougall, Mac-
farlane & Barclay.

Solicitors for the respondent: De Witt & Howard.
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THE W. MALCOLM MACKAY COM-I APPELLANT: 1928
PANY (PLAINTIFF) ................. f ’ *1:\*/1:;.1_%‘:7.
AND —_

THE BRITISH AMERICA ASSUR- R
ANCE COMPANY (DEFENDANT).... ESPONDENT.

ON APPEAL FROM THE APPEAL DIVISION OF THE SUPREME
COURT OF NEW BRUNSWICK

Insurance, fire—Lumber—Statutory conditions—V ariation—condition or
description—Inspection of lumber—Knowledge of insurer—Estoppel.

A policy insuring lumber against loss or damage by fire contained the
following clause: “ Warranted by the insured that a clear space of
300 feet shall be maintained between the property hereby insured and
any standing wood, brush or forest and any sawmill or other special
hazard.”

Held, that this clause was not merely deseriptive of the property but was
a condition of the.contract of insurance and void as not being in the
form required for an addition to, or variation of, the statutory con-
ditions contained in the Fire Insurance Policies Act of New Bruns-
wick (3 Geo. V, ch. 26.) Curtis’s & Harvey v. North British and
Mercantile Ins. Co. ([19211 1 A.C. 303), and Guimond v. Fidelity-
Pheniz (47 Can. S.C.R. 216) dist.

Prior to the issue of the policy an expert in that class of insurance in the
insurer’s employ examined the lumber and the locality in which it
was piled and reported to the insurer that none of it was within 300
feet of standing wood, brush or forest. On the trial of the action on
the policy the jury found that some of it was within that distance
at the time of the inspection but none was so placed afterwards.

Held, that the policy was issued and accepted in the belief that the inspec-
tion truly represented the fact and the insurer was estopped from
maintaining the contrary. )

APPEAL from a decision of the Appeal Division of the
Supreme Court of New Brunswick affirming the judgment
on the trial in favour of the defendants.

Two questions for decision were presented on the ap-
peal. The first was whether the clause in the policy set
out in the head-note was a condition or merely descrip-
tive of the property. The other depended on the following
facts.

No written application for the policy was presented.