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VOL. IV.] SUPREME COURT OF CANADA,

NOE CHEVRIER .....cvevvenvevnveenrsoennnnn JAPPELLANT ; 1879

*Feb'y.18,22.
AND —_—
1880
HER MAJESTY THE QUEEN............ RESPONDENT. et
arc .

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Petition of Right—Demurrer—9 Vic., ¢. 37—Right of the Crown
to plead prescription—10 years prescription—Good faillh—
Translatory title—Judgment of confirmation—Inscription en
Javx—Improvements, claim for by incidenial demand—Aris,
2211, 2251, 2206, C. C. (L. G.) ; Art. 473, C. P. C. (L. C))

N. C, the suppliant, by his petition of right, claimed, as represent-
ing the heirs of P. W. Jr. certain parcels of land originally
granted by Letters Patent from the Crown, dated 5th January,
1806, to P. W. Senr., together with a sum of $200,000 for the
rents, issues and profits derived therefrom by the Government
since the illegal detention thereof.

The Crown pleaded to this petition of right—Ist, by de-
murrer, defense au fonds en droit, alleging that the description
of the limits and position of the property claimed was insuffici-
ent in law ; 2nd, that the conclusions of the petition were in-
sufficient and vague; 3rd, that in so far as respects the rents,
issues, and profits, there had been no signification to the Gov-
ernment of the gifts or transfers made by the heirs to the sup-
pliants.

These demurrers were dismissed by Sérong, J.,and it was
Held, That the objection taken should have been pleaded by ex-
ception @ la forme, pursuant to art. 116 C. C. P., and as
the demurrer was to all the rents, issues and profits as well
those before as those since the transfer, it was too large and
should be dismissed, even supposing notification of the transfer
necessary with respect to rents, issues and profits acerued previ-
ous to the sale to him by the heirs of P. W. Jr.

This judgment was not appealed against.

* PrpsenT.—Ritchie, C, J., and Fournier, Henry, Taschereau
and Gwynne, J. J.
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A a'a Y4
CHEVRIER

v.
ToE QUEEN.

SUPREME COURT OF CANADA. [VOL. IV.

As to the merits the defendant pleaded—Ist. By pre-emptory
exception, setting up title and possession in Her Majesty under
divers deeds of sale and documents ; 2nd. Preseription by 30, 20
and 10 years. An exception was also fyled, setting up that these
transfers to petitioner by the heirs of P. W. Jr. were made
without valid consideration, and that the rights alleged to have
been acquired were disputable, droits litigieux. The general
issue and a supplementary plea claiming value of improvementsv
were also fyled. '

To first of these exceptions the petitioner answered that the
parties to the deeds of sale relied upon had no right of property
in the land sold, and denied the legality and validity of the
other documents relied upon, and inseribed en fauz against a
Jjudgment of ratification of title to a part of the property ren-
dered by the Superior Court for the district of Aylmer, P, Q.
To the exception of prescription the petitioner answered, de-
nying the allegations thereof, and more particularly the godl
faith of the defendant. To the supplementary plea, the peti-
tioner alleged bad faith on the part of defendant. There were
also general answers to all the pleas.

On the issues thus raised, the parties went to proof by an
enquéte had before a Commissioner under authority of the
Court, granted on motion, in accordance with the law .of the
Province of Quebec.

The case was argued in the Exchequer Court before J. 7' Tasche-
reau, J., and he dismissed the suppliant’s petition of right with
costs. Whereupon the suppliant appealed to the Supreme Court
of Canada. :

Held, (Fournier and Henry, J.J., dissenting,) 1. That before the
Code, and also under the Code (art. 2311), the Crown had, under
the laws in force in the Province of Quebec, the right to invoke
prescription against a subject, which the latter could have in-
terrupted by petition of right. \

2. That in this case the Crown had purchased in good faith with
translatory titles, and had, by ten years peaceable, open and
uninterrupted possession, acquired an unimpeachable title.

3. That in relation to the Inscription en faux, the Art. 473 of the
Code of Procedure is not so imperative as to render the judg-
ment attacked an absolute nullity, it being registered in the
Register of the Court.

4, That the petitioner was bound to have produced the minute, or
draft of judgment attacked, but having only produced a certified
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copy of the _]udvment the mscmpinon aga.mst the Judgment falls 1879

to the ground. CHEVRIER

5. That even if 8. 0's title was un tifre précaire, the heirs by their .
own acts ceded and abandoned to L.all their rights and preten- THE QUEEN.
sions to the Iand in dispute, and that the petitioner C.was bound ™

¥ Dby their acts,

Held, also, That the impenses claimed by the incidental demande of
the Crown were payable by the petitioner, even if he had suc:
ceeded in his action.

Per H. E. Taschereau and Gwynne, J.J., Thata deed, taken under 9

Vie., c. 37, sec. 17, before a notary (though not under the seal
of the Commissioniers) from a person in possession, - which
was subsequently confirmed by & judgment of ratification of a
Superior Court, was a valid deed, that all rights of property were
purged, and that if any of the auleurs of the petitioner failed to
urge their rights on the monies deposited by reason of the cus-
tomary dower, the ratification of the title was none the less
valid,

APPEAL from a judgment rendered by Mr. Justice
J. T. Taschereau in the Exchequer Court of Canada, dis-
missing appellant’s petition of right with costs.

The suppliant, as representing the heirs of one
Philemon Wright Jr., by his petition of right, claimed
from Her Majesty certain parcels of lands forming part
of lots Nos. 2 and 3 in the 5th range of Hull, held by
the Government of the Dominion of Canada, and includ-
ing portion of the works, booms and canals, known as
the Gatineau works, and demanded $200,000 for rents,
issues and profits derived therefrom by the Government
since their illegal detention thereof. The petition set
up Letters Patent from the Crown to Philemon Wright
Senr., a transfer from Philemon Wright Senr. to Phile-
mon -Wright Jr.; the marriage of Philemon Wright Jr.
to Sally Olmstead without marriage contract; the death
of Philemon Wright Jr., in Dec., 1821, leaving 8 child-
ren, issue of his marriage with Sally Olmstead ; the
right of dower in the widow, called customary dower,
consisting in the usufruct for the wife and ownership
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for the children, after death of the husband, of

Crmveme the Teal estate held by Philemon Wright Jr., at the
The &EEN_ time of his marriage with Sally Olmstead ; and the dona-

tions and transfers by the children of Philemon Wright
Jr. to the suppliant, executed in favor of the suppliant
after the death in 1871 of their mother, who, subsequent
to the death of Philemon Wright Jr., had married one
Nicholas Sparks.

The crown pleaded to this petition of vight: 1st, by
demurrer, defense en droit, because the petition failed to
describe by a clear and intelligible description the
limits and position of the lots in question, as in the
possession of Her Majesty ; and, also, because the peti-
tion was insufficient in law in so far as the petitioner
had failed to allege any signification to Her Majesty of
the deeds of gift or transfer in virtue of which he
claimed the said property and said rents, issues and
profits, which he estimated to amount to $200,000. ,

These demurrers were argued before Strong, J., and the
following judgment wasrendered, and was not appealed
from :—

“The Courthaving heard the parties on the demurrersby
thesaid defendant firstly, secondly and thirdly pleaded.
Considering that as to the said demurrer in the canse

firstly pleaded the objection thereby taken to the peti-

tion, should, pursuant to article 116 of the Code of Civil
Procedure of the Province of Quebec, have been taken
and set forth by way of exception to the form of the
petition, and not by way of demurrer. And consider-
ing further, that the position, boundaries and extent of .
the land of which the petitioner prays to be declared
proprietor are set forth with sufficient certainty and
particularity in the petition, doth dismiss the said de-
murrer first pleaded with costs, distraits to the Attorney
for the said petitioner.

“And considering, with respect to the demurrer in
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this case by the said defendant secondly pleaded, that 1879
the said second demurrer is addressed to the whole of Cn;v;m
the petitioner’s claim to the rents, issues and profits of g, QUEEN
the lands in the petition mentioned, and that by virtue -—
of article 1,498 of the Civil Code of the Province of
Quebec, the petitioner is entitled to recover so much of
the said rents, issues and profits as have accrued since
the sale and transfer to him the petitioner as alleged,
without shewing any notice or signification to have
been made of; the said deeds of sale, and transfer to the
Crown or its officers, whereby it appears that, assuming
the pretention of the defendant to be right- as regards
the rents, issues and profits, acerued prior to the date of
the said deeds of sale and transfer, the conclusion of the
said second demurrer is too large, and covers a portion
of the petitioner’s conclusions in respect of which ke is
entitled to recover, doth dismiss the said demurrer
secondly pleaded with costs, distraits to the Attorney
for the petitioner.

“And as to the demurrer in this cause thirdly pleaded,
considering that the grounds of the said demurrer are
the same as those severally comprised in the first and
second demurrers, for the reasons already given as to
the first and second demurrers doth dismiss the said de-
murrer so thirdly pleaded with costs, distraits to the
Attorney for the said petitioner.”
. As to the merits the defendant pleaded—1st. Prescrip-
tion by 80 and 20 years; 2nd. Prescription by 10 years;
3rd. By exception, setting wup title and possession in
Her Majesty under divers deeds of sale and documents
to the Crown, the deeds relied upon being a notarial
deed from Sally Olmstead, 12th Sept., 1849, to Her
Majesty, of 21 acres, 1 rood and 25 perches of the pro-
perty claimed by suppliant; two notarial deeds by one
Andrew Leamy et uz., dated respectively 27th March,
1854, and Tth May, 1855, of 65 acres and 2 perches of
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the property, and a deed of sale and quit claim, dated
8rd Feb., 1853, and registered after the fiat was granted,
-alleged to have been executed by some of the heirs in
“favor of Leamy; 4th. By exception, alleging that by 9
Vic., e. 87, the Commissioners of TPublic Works
were authorized to take possession of the lands and
water-courses necessary, in their judgment, for the con- .
struction of Public Works, and to contract and agree
with all persons, guardians, {utors, &c., and all such
contracts and agreements, and all conveyances and’
other instruments made in pursuance thereof, were
declared to be valid and effectunal to all intents and
purposes whatever, and provision was thereby made
for the payment of the compensation to be paid for
such land and waters, to the owner and owners, occu-
pier or occupiers thereof; that in conformity with said
statute, and the law in force in that behalf, the said
Commissioners of Public Works caused the said titles
or conveyances to Her Majesty the Queen to be
deposited with the Prothonotary of the Superior Court,
in the District of Ottawa, said Court representing the
Court "of Queen’s Bench, and fully complied with all
and every the requirements of said statute and of Iaw,
in order to obtain the confirmation of said several deeds
or conveyances; and that by judgments in due form of
law, rendered in said Court, and now in full force and
effect, the said titles and conveyance were confirmed

 and the claims of the persons under whom petitioner

set up title were thereby barred.

An exception was also fyled, setting up that the
donations to petitioner were made without legal and
valid consideration, and by concert and collusion with
the donors and with knowledge of the titles and pos-
sessions of the Crown, and that the rights alleged to
have been acquired by -the donations were uncertain,
disputed, and disputable, droits litigieux.
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A défense en fail, or general issue; was also fyled. 1879 -
'The answers to the pleas of prescription denied that CrmvRIER
Her Majesty the Queen and her auteirs had been ing QueEx.
possession, use and occupation of the land in said peti- ——
tion mentioned, peaceably, openly, uninterruptedly, and
in good faith, and with good and sufficient title, and
alleged specially that Sally Olmstead had no right to
convey the property referred to, having only a usufruct;
that the judgments of ratification could not affect the
rights of the real owners; that the judgment of con-
firmation had been entered in the Register from a pre-
tended draft of judgment illegally made, and signed by
the Prothonotary, and was null and void; and that
Leamy had only an usufructuary possession derived
from Sally Olmstead.
A motion for an Inscription en fauxr was made by
petitioner against the judgment of ratification of title
and against the draft of the judgment, and also against
the register in which the judgment was registered.
An incidental demande was put in on behalf of the
Crown, setting up that improvements had been made
on the property since the occupation by defendants,
and that the value of these improvements should be set
off pro tanto against any rents or revenues.
Issue was joined on this incidental demande, and an
admission given as to certain improvements having
been made. And the incidental demande came up for
© hearing with the merits of the case.
The other allegations of fact.in the pleadings and the
oral and documentary evidence given at the trial, suffi-
ciently appear in the judgments hereinafter given.
The case was argued on the merits in the Exchequer
Court before J. T. Taschereau, J., who delivered the
following judgment ;.
“ Le pétitionnaire :réclame en cetie cause contre Sa
Majesté la Reine;
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“lo. La propriété d’une étendue de terre que Sa
Majesté posséde comme formant partie des Lots. 2 et 8,
du 5e rang du township de Hul/, enla Province de
Québec ;

“ 20, Une somme de $200,000 comme fruits et revenus
de cette étendue de terre qu’il allégue étre illégalement
détenue par le gouvernement de Sa Majesté.

“ Le pétitionnaire fonde sa’ réclamation sur un grand
nombre de titres, et notamment sur plusieurs actes de
donation produits en cette cause comme émanant des
héritiers de feu Philémon Wright, concessionnaire origi-
naire de ces lots de terre en vertu de lettres patentes
en date du 8 janvier 1806.

“Sa Majesté en réponse & cette pétition a plaidé :

“ lo. Insuffisance dans la description de I'étendue et
du site actuel des parties de lots de terre en question et
comme possédés par Sa Majesté.

“2o0. Insuffisance dans la pétition, en autant qu elle
n’allégue pas que le pétitionnaire ait signifié aun gou-
vernement de Sa Majesté les divers actes de donation,
cessions ou transports en vertu desquels il (le pétition-
naire) réclame la propriété des lots et les fruits et revenus
quil estime & la somme de $200,000 et la propriété
des dits lots de terre.

“ 80. DPar exception péremptoire en droit, Sa Majesté a
plaidé prescription de 10 et 20 ans, et de plus celle de
trente ans (30 ans).

“40. Sa Majesté a invoqué au soutien de sa défense
divers documents, entre autres :

“Jo. Un acte de vente fait et passé pardevant Mtre.
R. A. Young et confrére, notaires, le T mai, 1855, consenti
par Andrew Leamy et Erexina Wright, son épouse, au
gouvernement du Canada, contractant par la ministére
de W. F. Coffin et Thomas McCord, Ecr.;, pour et au nom
du Commissaire des Travaux Publics.

“ 20, Un acte deratification (dudit acte de vente), passé
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a Québec, devant Mtre, Petitclere et confrére, notaires 1879
publics, le 19 mai, 1855, des deux lots de terre vendus CHEyRIER
a Sa Majesté par l'acte ci-dessus mentionné comme por- THE'&EEN‘
tanl date 7 mai, 1855. _—

“30. Que cetacte de vente du 7 mai, 1855, fut déposé
au bureau du Protonotaire de la Cour Supérieure pour
le District d’Ottawa, conformément 3 un statut de la
Législature du Canada, 9 Vie. ch. 87, établissant les
Travaux Publics et que cet acte a été confirmé par juge-
ment de cette dite cour, prononcé le 8 juillet, 1856, et
quen conséquence, en vertu des diverses sections du dit
statit et du dit jugement, tout droit de propriété, hypo-
théque, droit de mineurs, et méme dowuaire non ouvert, si
aucuns existérent, ont ét€ purgés et entiérement éteints,
quant aux immeubles acquis par le gouvernement de Sa
Majesté.

“40. Sa Majesté a également invoqué un titre de dona-
tion fait et passé & Hull, le 6 février, 1865, devant -
Larue et confrére, notaires, par lequel acte, Andrew
Leamy et la dite Erexina Wright, vendirent au gou-
vernement de Sa Majesté, représenté. par I'Honorable
Charles Chapais, en sa qualité de Commissaire des Tra-
vaux Publics, un certain lot de terre y désigné et en a
obtenu un jugement de confirmation aux mémes effets
que celui ci-dessus énoncé.

“50. Sa Majesté a également invoqué en sa plaidoirie
divers autres actes pour appuyer sa défense et elle en
allégue l'enregistrement, conformément a la loi.

“ La pétitionnaire Chevrier a répliqué, spécialement,
que lejugement de confirmation du 8 juillet, 1856, parla
CourBupérieure du District d’ Ottawa,était faux, et il s’est

" inscrit en faux contre cet acte et a plaidé mauvaise foi
a ’encontre des diftérentes prescriptions invoquées par '
Sa Majesté, et a prétendu que les divers titres d’acquisi-
tion ci-dessus énumérés, n'étaient pas dans la forme pre-
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scrite par le 9 Vie. ch. 87, et quen conséquence Sa
Majesté n’en pouvait tenir aucun avantage.

“Comme l'on voit, cette cause est trés compliquée
et souléve nombre de questions importantes. Et
j'avoue que la plaidoirie orale des habiles avocats
des parties m’a beaucoup aidé dans le délibéré.
Je suivrai dans le cours de mes observations, autant
que possible, l'ordre dans lequel les différents points de
la demande et de la défense, m’ont été présentés.

“ Insuffisance des allégations de la déclaration ou péti-
tion,

“Le pétitionnaire dit que le gouvernement de Sa
Majesté est actuellement en possession de 159 acres de
terre, situés dans les Nos. 2 et 8, du be rang du Town-
ship de Hwll, y compris un étang (a pond) ; il ne donne
pas les tenants et aboutissants de ces 159 acres, ni-
I'étendue ou superficie de I'étang ; cette irrégularité, si

“elle efit été plaidée par exceptiona la forme serait fatale

et aurait indubitablement entrainé le renvoi de la péti-
tion quant a présent et sauf & se pourvoir; mais Sa
Majesté n’a pas plaidé par exception a la forme, mais
bien par une défense ordinaire en droit. Tout l'effet de
cette derniére défense a été de metire le Requérant sur
ses gardes, et §'il elit demandé & amender cette partie de
sa pétition ab initio, ou méme pendant l'instance, je lui
aurais accordé ce droit d’aprés la régle 57, Cour d'Echi-
quier, page 231 du Manuel de Mr. Cassels, mais le péti-
tionnaire n’en a rien fait, pas méme lors de la plaidoirie
devant moi. Aujourd’hui, si javais & prononcer en
faveur du pétitionnaire, je ne pourrais savoir niindiquer
out se trouvent les 159 acres de terre en question, y com-
pris le pond (étang), dans le 2 ele 8e rang, je ne sais ou
arréter au nord comme au sud, a ’est comme & l'onest.
Je serais dans Pimpossibilité de prononcer d’'une ma-
niére certaine avec une base si incertaine. Pourrais-je
méme anjourd’hui renvoyer les parties a rectifier cette
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irrégularité ? Cest possible, mais cet amendement n'obli-
gerait-il pas le pétitionnaire 3 recommencer 'enquéte
ab initio aprés une plaidoirie nouvelle de la part de Sa
Majesté, car jene puis d’avance prévoirles conséquences
d'un tel amendement sur la plaidoirie. Mais je crois
qu’'a cet étage dela cause le pétitionnaire n’a pas droit de
demander a faire cet amendement: je considére que le
droit d’'amendement qu’accorde la régle 57, (page 231,
Manuel Cassels), ne s’applique qu'au temps de I'instruc-
tion de la cause et non au temps de la plaidoirie (argu-

ment) de la cause, aprés que les parties l'ont terminé.
* Drailleurs le requérant n’a fait aucune demande de per-
mission, ce qui met fin a la question.
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“Ainsi, en supposant pour un instant que sur tous les-

autres points, je serais convainca de la'1égalité des péti-
tions du pétitionnaire, je suis d’opinion qu’il devait
faillir relativement & cette irrégularité a laquelle il n’a
pas voulu y remédicr et quia pour effet de rendre impos-
sible un jugement en sa faveur.

“Sa Majesté a plaidé que le pétitionnaire n'est pas
saisi d'un droit d’action contre elle, tant pour la pro-
priété réclamée que pour les fruits et revenus au mon-
tant de $200,000, parce qu’il n’a pas signifié a Sa Majesté
avant de produire sa pétition de: droit, ni en aucun
temps depuis, les actes de donation sur lesquels il fonde
cette pétition. (Pest un principe incontestable d’apreés le
Code Civil, que le cessionnaire de droits de créances et
de droits d’actions n’a pas de possession utile a l’en-
contre des tiers tant que l'acte de vente n’a pas été
signifié et qu’il n’en a pas été délivré copie au débiteur.
De fait il n’est pas saisi du droit d’action, il ne peut
poursuivre sans avoir au pi1éalable effectué cette significa-
tion, son droit n'est pas né et n’existera que lors de cette
signification des transports, ou donations, qn'’il tient des
prétendus héritiers, ou représentants, de feu Philémon
Wright. '
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“ Les décisions de nos plus hauts tribunauxsonten ce

’ sens, surtout depuis les articles 1570, 1571 du Code Civil

Canadien.

“ Les articles 1689 et 1690-du Code Napoléon dont la
rédaction est en termes équivalents & cenx de notre
Code Civil Canadien, et M. Troplong en son traité de la
vente, No. 909, démontre que les actions, méme de droits
immobiliers, ne peuvent étre cédées qu’a la charge d'une
signification du titre de cession.

“Mr. Toullier, Vol. 17, continuation de Duvergier,
page 215, No. 18, énonce cette méme doctrine, méme
quant aux cessions de droits -d’actions immobiliers.
Telle est la loi, surtout en la Province de Québec, depuis
le Code Civil Canadien.

“I1'n’y a aucun doute que les actes de donation, ou
cession, que lui ont faits les représentants Wright ne
contiennent ;—

lo. Qu'un transport de fruits et revenus;

20. Qu'une cession de droits d’action pour recouvrer
ces fruits et de droit d’action contre'Sa Majesté pour re-
couvrer certains immeubles. Or, tout cela est transport
de droits d’action, exigeant signification au débiteur -
pour que le cessionnaire en soit 1également saisi et puisse
les exercer en justice.

“Le pétitionnaire prétend que le titre principal que Sa
Majesté invoque, et cité en sadéfense comme vente par
Andrew Leamy et Erexina Wright, son épouse, exécuté
le 7 mai, 1855, par-devant Young et collégue, est nul et
ne peut produire les effets que Sa Majesté prétend en
résulter.

“Cet acte d’acquisition est évidemment basé sur la 9
Vic. ch. 87, et le pétitionnaire invoque la section 17 de
cet acte comme contraire 4 la validité de ce contrat, sur
le principe que cet acte n’a pas été exécuté sous le seing
du commissaire. Cet acte n’est pas un &crit sous seing
privé; il a été exécuté en premiére instance par-devant
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notaires, entre Messieurs W. F.Coffin et T. McCord, comme 1879
se portant fort du commissaire-en-chef, et promettant de Crzyares
le faire ratifier par acte de mai, 1855, passé & Québec par- TuE é’;mm
devant Mtre. Jos. Petitclere et collégue, notaires, et anssi —
contresigné par Thomas Begley, Secrétaire du Bureau
des Travaux Publics. Le pétitionnaire prétend que cet
acte est nul parce qu’il n’a pas été scellé du scean du
Commissaire, mais il me semble que le seul objet de
cette section 17 de la 9 Vic. ch 37, exigeant le sceau du
Commissaire, était pour éviter toute erreur sur l'inter-
prétation a donner & aucun écrit sous seing privé dn
Commissaire, comme une lettre que I'on pouvait, ou
voudrait, interpréter comme un contrat liant le gou-
vernement.

“Indubitablement la 1égislature ne pouvait avoir en
vue de prohiber comme contrat I'acte le plus solennel
en la Province de Québec, savoir celui recu et exécuté
par des officiers publics aussi bien connus que les
notaires publics. Il me semble que le fait seul d’ex-
écuter de tels actes par-devant des notaires publics, leur
donne un caractére d’authenticité beaucoup plus pro-
noncé que s'ils étaient passés sous seing privé, quoique
revétus du sceau du commissaire. Je considére cette
section 17 comme suggestion d’'un mode de contrat, mais
non exclusive de toute autre maniére de contracter
suivant les lois de la Province de Québec. De plus, on
voit & la section 8 de cet acte 9 Vic., ch. 37, que 'em-
ploi des actes passés par-devant des notaires est admis
comme valable. Cette section 8 déclare que ces con-
trats notariés seront exemptés de la formalité de l'enre-
gistrement, admettant évidemment, la forme du contrat
notarié. = Cet acte de vente et ceux de méme nature que
Sa Majesté a invoqué dans sa défense ont dit étre
soumis au procureur général et &tre approuvés par lui,
puisque les applications pour leur confirmation ont été
faites en son nom pour Sa Majesté la Reine, et j'avoue
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que je trouve en ces circonstances une haute autorité a
Tappui de la 1égalité des titres en question en cette
cause, et notamment de celui du 7 mai, 1855.

“De plus, ces titres ont été approuvés par le tribunal
de la Cour Supérieure, qui les a confirmés, et personne
ne s'en est plaint, que plus de vingt ans apres, et cette
plainte vient de la part d’'un acquéreur de droits liti-
gieux. Ces actes me paraissent parfaitement légaux, et
il ne me reste sur cette branche de la cause qu'a con-
sidérer 'effet qu’ils pourraient légalement produire vis-
a-vis des auteurs du pétitionnaire.

La Législature par son statut, 9 Vie, ch. 87, a
décrété emphatiquement que de tels actes suivis
d'un jugement de confirmation par la Cour Supé-
rieure écarterait a toujours en faveur de Sa Majesté
toute réclamation - hypothécaire, tout droit de pro-
priété quclconque, méme le douaire non-ouvert, lais-
sant aux créanciers, ou propriétaires du fonds, a faire
valoir et exercer leurs droits sur le prix de vente déposé
entre les mains du DIrotonotaire de la Cour Supérieure.
Tout ceci a eu lien. Cette législation peut paraitre ex-
orbitante de prime abord, mais elle est sage et conforme
aux exigences du service public qui ne doit pas souffrir
des délais. Si les auteurs du pétitionnaire n’ont pas
Jjugé a propos de se présenter pour recevoir leur créances
comme représentant le douaire coutumier, ils n'ont
qu’eux-mémes & blamer. Mais & ce propos je vois que
Mzr. Andrew Leamy et son épouse, Erexina Wright, les
vendeurs, ont recu sur la distribution des deniers du
prix de vente une somme de £933 2s. 4d., et jeremarque
dans le dossier de la cause qu’il se trouve nombre de
documents sous forme de transports, ou cessions, (quit-
claims) parles héritiers Philémon Wright, 3 Mr. A. Leamy,
constatant que Leamy et son épouse étaient aux droits
de ceshéritiers, oureprésentants, Philémon Wright, ce qui
expliquerait probablement I'esprit de libéralité avec le-
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quel ils ont fait donation sans garantie au pétitionnaire
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de ces prétendus droits ou réclamations qui, pour une Cgeveier

cause ou une autre étaient sortis de leurs mains.
remarque aussi qu'un autre créancier, John O’ Meara, a
recu £480 14s. 2d. et que plusieurs des héritiers, ou re-
présentants légaux de feu Philémon Wright, qui étaient
parties opposantes a la confirmation du titre de Sa
Majesté, du 7 mai, 1855, ont retiré leur opposition. Si
les autres intéressés ne se sont pas présentés pour re-
cevoir leur part du douaire, ils n’ont qu’eux seuls a
blamer et leurs droits sont & jamais perdus, si le juge-
ment de confirmation du titre de Sa Majesté et de la
distribution des deniers n’est pas déclaré faux, tel que
le pétitionnaire le demande en cette cause.

“ En abordant cette branche de la cause qui se rapporte
a Uinseription de faux que le pétitionnaire a formulée
contre le jugement du 8 juillet, 1856, disons de suite,
que le moyen principal du pétitionnaire, et en réalité le
seul qu'il puisse invoquer est celui tiré du fait que le
projet (draft) ou minute de ce jugement n’est pas para-
phé par le ou les deux juges qui I'ont prononcé, car
du reste le dossier de la cause est complet, le jugement
incriminé est entré au dossier, il a &té réguliérement
enregistré au bureau d’enregistrement du comté d’Ottawa
14 jours aprés sa reddition, et ce dans le livre B, Vol. 6,
p. 554, sous No. 416, sous 'le certificat du régistrateur,
lequel certificat n’est pas attaqué, et ce n’est que vingt
ans aprés tout-cela, que I'on se réveille pour contester
lauthenticité de ce jugement. J'ai dit que le régistre de
la Cour Supérieure constate toute la procédure de la
cause et méme 'entrée da jugement, mais il semblerait
que cette entrée n’aurait été faite que longtemps aprés.
Je diral méme que le régistre a été tenu avec une négli-
gence bien regrettable, quoique toute la procédure y soit
complétement entrée depuis le dépét de I'acte de vente
jusqu’au jugement final. Il ne manque donc que la

v,
Je THE QUEEN,
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paraphe du juge sur la minute, et ici §’éléve la question
de savoir si 'article 473 du Code de Procédure du Bas-
Canada est tellement impératif que la cour y doive
trouver une cause de nullité insurmontable; s’il n’est
pas observe a la lettre ? Je ne le crois pas, 4 moins que
Particle le prononce en termes formels. Cet article est,
suivant moi, suggestif plutét qu'impératif. Le juge ou
le greffier par suite de cette négligence peuvent étre
blamés, et méme condamnés a des dommages sérieux, a
défaut par 'un d’avoir paraphé la minute, et par Pautre
d’avoir entré au régistre un jugement dont le juge n’a
pas paraphé la minute. Dire que le plaideur souffrira de
la négligence d’un officier public au point d’en étre
ruiné, et ce soit par oubli ou négligence, c’est ce que je
ne puis admettre, surtout dans un cas comme celui-ci, our
il ne manque que cette paraphe et que le dossier est ré-
gulier et constaté par son enregistrement au bureau du ré-
gistrateur du district d’Otcawa. M. Poncet, ler vol. Traité
des Jugements, pages 228, 229, 230 et suivantes, traite
cette question en maitre, et je suis heureux de le trouver
de mon opinion. Sans doute la loi est stricte et elle
doit I'étre, mais son caractére principal est celui de
I’équité et de la justice, et je le demanderai a tout esprit
impartial, dans un cas comme celui qui nous occupe,
pourrait-on légalement ruiner un simple individu par
suite d’'une telle omission. Je dis non avec toute con-
fiance.

“ Le pétitionnaire Chevrier a beaucoup insisté sur le
fait que la minute du jugement (draft of judgment) n’a
pas été signée ou paraphée par le ou les juges qui l'ont
prononcé le 8 juillet, 1856, mais la preuve de cette omis-
sion me parait insuffisante. °

“En effet ce document (la minute), produit sous le No.
26 des exhibits de Sa Majesté, n’est pas paraphé par le
juge, mais le pétitionnaire aurait dfi noter que ce
document No, 26 n’est qu'une copie du projet (draft
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of judgment) puisqu’elle est ainsi produite et certifiée 1879
comme telle copie. Le pétitionnaire aurait di faire Camymes
produire la minute elle-méme; ce n’est que contre une &inmx.
copie qu'ils s’est inscrit en faux; et pour réussir —
dans la preuve de son faux il aurait d& demander

a la cour d’ordonner aux avocats de Sa Majesté de pro-

duire la minute méme. (’est une mesure de toute néces-

sité qu'il aurait dii prendre, et & défaut son inscription

de faux dirigée contre la minute doit étre renvoyée. Il

aurait pu a cet égard examiner le greffier de la Cour
Supérieure du District d’Ottawa, lequel vit encore, et

qui aurait pu produire la minute ou jetter sur la
matiére quelques nouvelles lumiéres. Sa Majesté, ni

ceux qui la défendent aujourd’hui, se trouvant sur la
défensive, n’avaient rien & produire, leur position

était celle de la défensive. Je considére cette
objection comme insurmontable et comme mettant fin

a Dlinscription de faux, quant i ce qui concerne la
minute, car cette minute n’a pas vu le jour sous cette
inscription. Laminuten’étant pas produite, 'inscription
contre elletombe, et par contre-coup celle contre 1a copie

du jugement entrée au registre doit éprouver le méme

sort, puisqu’en réalité la seule chose que I'on pht repro-

cher au jugement consistait en I'absence de la paraphe

du juge sur la minute et qui n’est pas nécessaire sur la

copie du jugement tirée du régistre. Cette objection peut
paraitre futile; je la considére pour le moins aussi im-
portante que celle de l'omission de la paraphe du juge

‘sur la minute d’un jugement entré au régistre, accom-
pagné de toutes les autres formalités de la reddition d’un
jugement, suivi de I'enregistrement de ce jugement et -

de plus de vingt ans de possession sans trouble, si ce

n'est celni que lui caunse le pétitionaire qui ne se présente

ici que comme acquéreur de droits litigieux, qualité que

les tribunaux ont mission de ne pas accueillir aveuglé-

ment.
2
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“ Suivant les prétentions du pétitionnaire, le jugement
qu’il attaque n’aurait jamais été prononcs, il serait un
faux, mais il ne peut nier que la cause dans laquelle ce
jugement est allégné avoir été prononcé a existé et il
existe encore; le greffier actuel le dit, et 'a prouvé claire-
ment, or je me demande, quelle serait la conséquence
d’un jugement que je rendrais aujourd’hui, ou que tout
tribunal, en appel par exemple, et que maintiendrait
I'inscription de faux contre le jugement de confirma-
tion ? Serait-ce de donner gain de cause au pétitionnaire
sur tous les points et de faire condamner Sa Majesté a
Iindemniser ? Non, indubitablement, si ce n’est quant
aux frais de I'inscription et & la déclaration du faux du
jugement. Je ne pourrais condamner Sa Majesté a
remettre les terres réclamées au pétitionnaire. La seule
conséquence serait que la cause serait reportée a I'état
ou elle était avant le jugement du 3 juillet, 1856. Le
dossier de cette cause, dans la gquelle la demande de rati-
fication a eu lien au nom de Sa Majesté, est encore en
existence, et son instance n’a pas été affectée par la pé-
remption. et'si aujourd’huile jugement était déclaré faux
la cause pourrait étre continuée jusqu'a jugement final
sur nouvelle demande, ou application, que Na Majesté
ferait d'un plaidoyer depuis darien-continuance, et alors
Sa Majesté pourrait faire suivre ce plaidoyer d'un juge-
ment dont on aurait soin de ne plus oublier la paraphe
sur la minute. .

“Je crois que je pourrais me dispenser de tout com-
mentaire ultérieur, vu que les divers titres de pro-
priété en cette cause suivis de leur ratification en
Jjustice, comme je I'ai déja fait remarquer, assurent a
Sa Majesté un droit incontestable a la propriété de ses
divers terrains, mais comme les parties en cette cause
ont traité la question de prescription, je dois en dire
quelques mots.

“Je dirai d’abdrd que la couronne comme tout indi-
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vidu peut prescrire. Larticle 2211 du Code Civil 1879
Canadien le déclare en termes formels, et de plus Crmvems
consacre ce droit comme ancien, en ces termes : Tag &'U —

“ Le Souverain peut user de la prescription. Lemoyen —
qu'a le sujet pour P'interrompre est la pétition de droit
outre les cas ot la loi donne un autre reméde.

“ La Législature, en adoptant cet article comme droit
ancien, a tranché une question qui a pu étre douteuse,
mais qui se trouve définitivement réglée aujourd’hui.

“D’abord, quant a la prescription de dix ans, il est in-
contestable que Sa Majesté ayant été de bonne foi dés
le moment de ses diverses acquisitions dont elle ignorait
les vices, si toutefois ces vices existérent, a par l'espace
de dixans 3 compter des diverses dates de ses titres
d’acquisition, a 1'encontre du prétendu douaire coutu-
mier de Sally Olmstead, dont le mari est mort le 28
novembre, 1812, époque & laquelle le douaire s’est ouvert
quant 4 la mére et aux enfants, avec cette différence
que la prescription contre la mére a couru a compter
du décés de son mari, et contre les enfants i compter de
" leur majorité, méme du vivant de leur mére, suivant
Tarticle 1449 du Code Civil Canadien. Or tous ces en-
fants étaient majeurs depuis plus de dix ans a
Tépoque des acquisitions de Sa Majesté des terrains en
question en cette cause. :

“S'il existait un vice dans la possession de Sa Majesté
il ne lui a pas été dénoncé par interpellation judiciaire
(ou pétition de droits) conformément a I'article 412 du
Code Civil Canadien qui régle cette question comme
ancien droit: ¢ Le possesseur est de bonne foi lorsqu’il
posséde en vertu d’un titre dont il ignore les vices ou
Yavénement de la cause résolutoire qui y met fin. Cette
bonne foi ne cesse néanmoins que ‘du moment ou ces
vices ou cette cause lui sont dénoncés par interpellation
judiciaire” L’Honorable Juge Loranger a admis ce

2
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principe dans la cause de Lepage vs. Chariier (1), savoir,
qué pour prescrire par dix ans contre un douaire et faire
les fruits siens il suffit que le tiers acquéreur ait été de
bonne foi au moment de son acquisition, et que la connais-
sance subséquente du vice de son titre ou de celui de son
prédécesseur ne peut lui préjudicier. Je ne voisrien au
dossier de cette cause pour me faire croire un instant a
la mauvaise foi du Gouvernement de Sa Majesté, an
moins 3 I'époque de la passation des divers actes d'acqui-
sition que Sa Majesté invoque en cette cause. Inutile
de remarquer ici que la plaidorie en cette cause de la
part de Sa Majesté n’énonce pas que cette possession
de dix ans avec titres ait été enire présents et non-
absents, car c’était matiére d’exception chez le pétition-
naire, le principe étant que dans ces cas la preuve de
I'absence incombe 4 I'excipient. Je crois également
que Sa Majesté a prouvé son plaidoyer de prescription
de trente ans. En effet elle posséde les terrains en
litige en verin d’acquisition a titres singuliers, elle peut
invoquer sa possession en vertu de ses titres, ce qui lui
donne vingt-six ans de possession, et elle peut y joindre
celle d'Andrew Leamy et Erexina Wright, qui a été
d’environ trois ans, et celle de Madame Sparks elle-
méme. On a prétendu que le titre de Madame Sparks
était précaire et sa possession infectée de ce vice et ne
pouvait servir a Sa Majesté pour compléter, environ
deux ans manquant pour accomplir les 80 ans de pres-
cription.

“ Je suis porté & croire quele titre de Madame Sparks
en est un non-attaché de précarité, jel’interpréte comme
un arrangement de famile entre elle et ses enfants, par
lequel cette femme, Sally Olmstead, a renoncé a son
droit & un douaire sur une étendue de plus de
591 acres sur lesquels elle pourrait réclamer 295 acres
en usufruit pour s’en tenir & la propriété pleine et

(1) 11 I. C. Jur. 29,
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entiére de 159 acres, plus Dlétang (pond) dont il est 1879
ci-devant question, et qu'elle vend le 29 septembre, 1858, Crzvams
“comme & elle appartenant, suivant l'acte exécuté par- . é’l}mx,
devant R. A. Young et confrére, notaires, & Aylmer. Le ———
fait que cette vente ait été faite sans autre garantie que
celle de ses faits et promesses, ne milite pas contre les
droits de la couronne: elle a usé de ces 159 acres de
terre comme a elle appartenant, et elle pourrait les ven-
dre ainsi aprés les avoir possédés depuis le partage ou
arrangement de famille du 5 mars, 1888, ce qui don-
nerait & Sa Majesté le bénéfice d’une prescription tren-
tenaire plus six ans.
“ En supposant pour un instant que le titre de Madame
Sparks fut précaire, ce que je ne crois pas, les héritiers
de Philémon Wright et de Madame Sparks ont effectué
en faveur de M. Leamy dés 1886 et 1888, des cessions et
abandons de tous leurs droits et prétentions aux terrains
réclamés en cette cause, et en ce moment leur cession-
naire en ayant cause, M. Chevrier, est 1ié par les actes
de ses auteurs et prédécesseurs et surtout par les dé-
clarations et désistements (quit-claims) des prétendus
douariers représentés par M. Chevrier; ces actes de
désistement (quit-claims) constituent une rénonciation au
douaire de leur meére. ‘
¢ La rédaction de ces actes de désistement, rénoncia-
tions et quit-claims, peut laisser quelque chose a désirer,
mais ce qu'il y a de bien certain en ces actes c’est l'in-
tention d’abandonner a M. Leamy et & ses successeurs
tous les droits et prétentions qu’ils pouvaient avoir a
aucun titre sur les terrains en question en cette cause,
“Maintenant, le grand nombre de ces enfants, petits-
enfants, ou représentants de Philémon Wright ont-ils
prouvé leur généalogie, ou méme droits successifs ?
C'est une question tres-problématique et dans la discus-
sion de laquelle il vaut mienx ne pas entrer, et ce dans
Vintérét de ces enfants.
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1879 “Je passe par-dessus nombre de questions d’assez faible
Camvame 1ntérét, croyant en avoir déja dit assez pour motiver le
Tag &UEEN‘ renvoi de la pétition ; cependant je signalerai une autre
— seule difficulté que le pétitionnaire aurait & surmonter:
elle n’a pas 6té signalée par la défense, mais que je me
considére tenu d’indiquer ici, vu qu’elle est trés-sérieuse
et que si le jugement que je vais prononcer était porté
en appel, comme j'ai tout lieu de croire qu'il Ie sera,
Pobjection pourrait y étre soulevée et le requérant pris
par suprise. Cette difficulté vient de ce que le pétition-
naire n'a pas prouvé ou méme essayé de prouver ’enre-
gistrement des droits desuccession des descendants dans
les immeubles en question. Cette formalité est essentielle
et formellement requise par I'article 2098 du Code Civil
Canadien qui énonce : ‘Que la transmission par succes-
sion doit &tre enregistrée au moyen d’une déclaration
énoncant le nom de I'héritier, son degré de parenté avec
le défunt, le nom de ce dernier et la date de son déces,
et enfin la désignation de I'immeuble, et que jusqu’a ce
que l'enregistrement du droit de I'acquérenr ait liew,
I'enregistrement de toute cession, transport, hypothsque
en droit par lui consenti affectant I'immeuble est sans

effet.’

« Ainsi les cédants ou donateurs de M. Chevrier,
n’ayant jamais fait enregistrer leurs droits successifs tel
que requis par cette article, ils n’en étaient pas légale-
ment saisis de maniére a céder & M. Chevrier ces mémes

~  droits; 8. Chevrier n’a donc qu'un vain titre a ces pro-
priétés, il ne pouvait les réclamer sans montrer que les
donatenrs s’étaient soumis a cette forme de. transmis-
sion par succession impérativement exigée par cet article
2098 du Code Civil Canadien. M. Chevrier n’a done
qu'un titre sans effet, il ne peut donc pas espérer un
jugement favorable.

“ Disons de suite & propos des fruits et revenus de
ces terrains au montant de $200,000 que M. Chevrier
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réclame, que supposant pour un instant que Sa Majesté 1879
dir étre condamnée & remettre & M. Chevrier ces terrains, CHEvRIEE
Sa Majesté ne pouvait étre condamnée a les payer, vaq, C’i;m“.
que Sa Majesté a possédé en vertu de bons titres, justes ——=
titres et de bonne foi depuis le moment de ses acquisi-
tions de ces terrains, car suivant l'article 412, ayant un
titre valable, en ignorant les vices, surtout an moment
de ses acquisitions, elle a fait les fruits siens et ne peut
étre condamnée a les remettre.

“ Lt qnant aux impenses que Sa Majesté a réclamées &
un montant trés-élevé, elle devrait dans tous les cas lui
étre payées par le pétitionnaire, dans le cas ou il aurait
réussi a établir ses droits aux terrains en question. Le
renvoi pur et simple de la pétition me semble étre une
conséquence inévitable des objections que j’ai indiquées
dans les pages précédentes, et en conséquence je renvoie
la pétition de droit de M. Chevrier et je le condamne 3
payer les dépenses encourues par Sa Majesté sur la
défense en cette cause.”

" From this judgment the suppliant appealed to the
Supreme Court of Canada.

Mz. Fleming for appellants :

~ The defendant demurred to the petition on the ground
of insufficiency of the description of the property, and
want of notification to the Government of the transfer
of the rights ofthe heirs to the suppliant. These demur-
rers were all dismissed by Strong, J. This judgment is
sound in law. See arts. 116, 119 and 52 C. P. C. L. C,,
Pothier Procédure Civile (1), Pigeon Procédure
Civile (2); Cameron v. O'Neill (8); C. C. L. C. art.
1570 and 1571; Code Nap. art. 1689, 1690 ; Laurent
Code Civil (1).
Moreover, Mr. Justice Strong’s judgment has not been .

(1) 3 Vol. p. 123. (3 1L C. R, 160.
(2) 1 Vol. p. 140, (4) Vol. 24 p. 141, No, 496,
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appealed against by way of a cross appeal, and it there-
fore remains in force.

The first plea relied on by respondent is that of thirty
years’ prescription. To complete the time of this pre-
scription, the defendant has to join the possession of
Leamy and Mrs. Sparks. Now, the possession of Mrs.
Sparks was that of a dowager, douairiere, only, and she
could not prescribe against her title, and Leamy having
only acquired the usufruct could not prescribe either,
and consequently there was no prescription during their
occupation of which the Crown might avail itself, and
its own possession was too short.

The quit claims produced show nothing contradictory
of the property being held by Sally Oimstead, as dower.
‘With respect to her share the expression is “allotted
to her use.” Now, this exactly coincides with the rights
of a dowager—which is the use or enjoyment of the
property subject to dower.

Had the quit claims simply said “allotted to Olm-
stead,” there would be nothing contradictary to the
right of dower, it would be merely an omission of the
mention of the title by which that portion was to be
held, and consequently the character of the title must
be held to be in accordance with the rights of the per-
son to whom it was alloited ; if an heir, then she would
hold as heir; if it had been community property, then
as commune ; if left to her by will, then as legatee ; but
as no other title than that of dowager is shewn, then
the allottment must be considered to have been made to
her, according to her only apparent rights, viz.: that of
dowager. '

That it was given to her in any other way is more-
over contradicted by her own statément in the deed of
the Tth December, 1852, by which she sells to Leamy
her right of dower on the property.

The next point I will take up has reference to the
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title which Her Majesty got through the Commissioners 1879

of Public Works under 9 ¥ic., ch. 87. CHEVRIER

The defendant, by exception, sets up the sale THE &EEN.
by Leamy and wife to Her Majesty, represented by the ——
Commissioner of Public Works, before Young & Col-
league, notaries public, on the 7th of April, 1855, pur-
porting to convey the land in question in this case,
along with other pieces, and also a deed of donation of
the 6th February, 1865, by which A. Leamy and wife
made a donation to the Crown of a certain piece of land
forming part of lots Nos. 2 and 3 in the 5th concession
of Hull, and two- judgments of confirmation of these
deeds, one rendered on the 8rd July, 1856, and duly
registered in the registry office for the county of Ottawa,
and the other on the 14th February, 1866, and also duly
registered, and that these judgments, rendered under
the provisions of the 9th Vic., ch. 87, sec. 9, forever bar-
red all rights of property in the land mentioned in the
deed thereby confirmed.

First the suppliant submits that the title in itself is
not in the form required by the statute 9th Vic., ch. 87,
sec. 17; to render it valid the deed must be signed by
the Commissioner, countersigned by the Secretary, under
the seal of the Commissioners, “and no other deed shall
be held to be the act of the Commissioners.”

Then also Leamy does-not come within the category
of persons mentioned in the Act, and thereby authorized
. to convey property not their own—viz. ; tutors, cura-
tors, administrators, and others holding a representative
character: the Act shows the confirmation could
only be applied for with respect to contracts made either
with the persons above mentioned, or persons holding as
proprietors; whereas Leamy was not one of the class
enumerated in the Act, and held only as usufructuary,
not as proprietor, and the property was not dealt with
as belonging to an unknown proprietor.
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Moreover, the judgment of confirmation was only au-
thorized by the Act with respect to lands which could
have been expropriated, to wit, to such portions of the
lands which were included in plans submitted by the
Commissioners to the Legislature, and approved of, as
the Commissioners might deem necessary for the con-
struction of public works.

Until the Legislature had thus authorized the con-
struction of a public work and designated the site of
it, the Commissioners were destitute of authority to
expropriate, and consequently could not ask for or obtain
a valid judgment of confirmation, and there was no evi-
dence, nor even any allegation, that such plan had ever
been submitted to, or approved of by the Legislature.

. Upon this point the appellant cited the following
authorities :—Abboét on Corporations (1); Green’s Brice
ultra vires (2); Pothier Venlte (3); Guyot, Repertoire de
Jur. (4); Potler’'s Dwarris on Stats. (5)

Supposing, however, that the deed was not so abso-
lutely null as to be unsusceptible of ratification, still it
isnot a title of which Her Majesty can be presumed to
have any knowledge.

Her Majesty is presumed to be cognizant of all acts
legally performed by her agents acting within the scope
of their authority, and of no others.

But in this case, as it has been clearly shown, the deed
itself was illegal and a contract wltra vires, and conse-
quently Her Majesty cannot be reputed cognizant of it.
See Pothier, Prescription (6).

Her Majesty’s commissioners must therefore be con-
sidered as holding possession by virtue of the law
which allowed them to take possession without a title,
rather than under a title which is null. This proposi-

(1) P. 214, No. 60. (4) Vo. Ratification Vol. 14, p.
(2) P. 867, sec, 1. 455,
(3) No. 31, (5 P. 381.

(6) No. 30,
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tion is almost self-evident, and hardly needs authorities 1879
to support it. See Dunod, Prescription (1). CHEVRIER
The next proposition which the appellant will sub- . (Simmm
mit is that until the Civil Code was passed there was ——
no petition of right in the Province of Quebec by which
a subject could interrupt prescription.
[TAscHEREAU, J.: The Privy Council have declared
that the Code has the effect of a declaratory law as to -
what was the cld law.]
I think I will be able to show that the Court has the
right to say what was the law previous {o the Code ; that
isonly a matter ofopinion. I will admit that theoretically
the petition of right has always existed, but there was
no machinery in existence ; and even up to this day in
the Province of Quebec, bills providing for such machin- ~
ery have always been rejected by the Legislature. Then
when you cannot bring an action conire non valentem
agere nulla currit prescriptio.

" As to the prescription of ten years the appellant con-
tends that the Crown, in order to avail itself of this pre-
scription, should have held the property under a just
title, in good faith, openly and publicly as proprietor.
The good faith required is a belief that the party from
whom the property was acquired was the real proprietor
of it ; the just title is a title which would be a valid trans-
fer, if the person making it was the legal proprietor.
In this case, the title set up from the Crown, not being
under seal as was required by the Act 87 Vic., chap. 87,
sec. 17, which provides that these deeds shall be so exe-
cuted, and that no others shall be held to be the act of the
Commissioners, was null, and consequently could not be
the bage of prescription. Moreover, the agents of the
Crown®were aware of the defect in Leamy's title, as is
proved in the first place by the letter of Mr. Merrill, Su-
perintendent of Public Works,Ottawa, to Thomas Begley,

(1) Part 1 chap. 4 p, 22,
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Secretary of Board of Works, under date of the 14th
April, 1858, in which he states Leamy has only a right
of dower on part of the property, and gives the names of
the heirs of Philemon Wright as proprietors ; 2nd,
by the deed of 4th April, 1855, from Leamy to Com-
missioners, in which it is stated that difficulties may
arise respecting his title, and security is exacted from
him; Thirdly, by the correspondence between the
officers of the Department of Public Works here and at
Quebec, in which it is repeatedly stated that with
respect to that part part of the property which Leamy
obtained from Sally Olmslear, he had only alife interest.

The third plea of prescription, viz., twenty years, is
merely that of ten years applied to absentees—it is open
to the same objection as those urged against that of ten
years, and it is therefore unnecessary to discuss it.

The Crown is not accused of being a trespasser, it is

merely contended that the Crown took possession with
the consent of Leamy, who had a right to hold or trans-
fer possession during the lifetime of Mrs. Sparks.
" The Crown subsequently got from Leamy and wife
what its agents supposed to be a valid title, during Mrs,
Sparks' lifetime. In reality, the Crown holds without a
title. )

As the agents of the Crown were aware that Leamy'’s
title would expire at Mrs. Sparks’ death, they knew they
could not legally hold the property after that date;
the Crown is consequently bound to account for the
rents, issues and profits from that date.

The fifth exception sets up the deed of 1849 from
Nicholas Sparks and wife to the Crown ; deeds of 1855
from Leamy and wife to the Crown ; alleges that Her
Majesty was in possession under these deeds, and that
donations to petitioners were made collusively with
intent to defraud Her Majesty, of whose titles the parties
thereto were well aware.
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With respect to this plea, I cannot see how the dona- 1879
tions could injure Her Majesty, as the petitioner claimed Cruvems
no greater rights than the parties from whom they held, Tam &EEN‘
and, consequently, it made no difference to Her Majesty
whether these rights were urged by the petitioner or
by the heirs.

The petitioner expressly denies the execution of the
alleged sale by the four heirs of Philemon Wright Jr.,
in February, 1853, impugning it as a forgery.

The document in question was never produced, nor
registered when Leamy’s title was questioned by the
agent of the Crown, and if it had been genuine Leamy
would surely have then produced it.

One of the subscribing witnesses was dead, and the
other, being examined, said he did not know whether
he was present at the execution of it or not, or whether
it ever was executed by the alleged parties to it. More-
over, two of these parties, Philemon Wright and Sally
Wright swore positively that they never signed it; of
the other two, one was dead, and the fourth, Mrs. Leamy,
could not be affected by it, as she could not contract
with Leamy, her husband.

By the seventh exception the defendant alleged that
the rights transferred to petitioner were litigious, and
prayed that the petition should be dismissed.

The petitioner contends that the rights are not liti-
gious, that, even supposing they were, the defendant
could only ask to be subrogated in the right of the peti-
tioner, paying all cost and charges, and, consequently,
the conclusion of this exception was wrong, and
moreover, this plea should have been urged iz limine
litis, and could not be pleaded as a subsidiary plea.

I will now take up the inscription en faux :

The petitioner inscribed en fauz against the copy
of the alleged judgment of confirmation of title of the
8rd July, 1856, and against the register from which the
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1879 gaid judgment was copied, and the pretended draft of
Crmvemr judgment, all of which he said were false, no such judg-
Tas &UEEN' ment having ever been rendered.

_— On this issue the parties went to proof, and it was
established : that according to the entriesin the minute
book the case had been inscribed for hearing inlaw on
the 1st July, 1856 ; that it never was inscribed for hear-
ing on the merits; that no judgment had ever been
rendered ; that according to the judge’s diary, the last
proceeding in the Court was the hearing on law, on
which the case was taken en delibéré. With respect to
the book called a register, it was shown that it was
never seen by the prothonotary until four years after his
appointment ; it was delivered to him by the former
prothonotary, who, in the interval, had been entering
up judgments.

The only draft of judgment to be found in the record
was produced by the present prothonotary; and was
not paraphed by the judge by whom it purported to be
rendered.

The initials or paraph of the judge on draftis the
only legal evidence of the rendering of the judgment.
. Now, even supposing other evidence could have been
adduced to show that a judgment had been rendered in
this case, no evidence has been brought by the otherside,
for the sham register, being a book, made up out of the
office of the Prothonotary, by a person having no autho-
rity to keep a register, can have no more probative effect
than if they had fyled a copy of Scott’s Waverly Novels.

On the necessity of the signature of the Judge, and
its necessity to establish the rendering of a judgment,
the following authorities were cited :—Code of Civil
Procedure, art. 478 and art. 474; Ordinance 1667,
Titre 26, art. 5 ; Code de Procédure Napoléon, art. 138 ;
Denizart Vo. Minute (1) ; Bornier Procédure Civile (2).

(1) Vol. 3, p. 350, No. 12. (2) Vol. 1, Nos. 778 and 779:
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The ordinance of 1667, title 26, art. 6, abolished the 1879
formality of the pronunciation of judgment, but main- CrevarEs
tained the dictum which was also called the arrété. Tem 5’U _—

But in Canada the Courts have not observed the rule —
with respect to the dicfum, and the only record recog-
nized by law and the jurisprudence of the Courts has
been for many years the minute or draft paraphed by
the Judge and the transcript or copy of that minute
entered in the register.

It is the duty of a Judge, when a judgment has been

rendered, to sign or paraph the draft. The presump-
tion of the law is that the Judge performs his duty ;
consequently, if the draft is not paraphed, that no
judgment has been rendered. To controvert this pre-
sumption the strongest evidence would be required.
But so far from this being the case, the other original
registers of the Court, namely, the “Réle de Droit,”
minute-book and diary, all show that not only was no
judgment rendered, but that the case was not even in-.
scribed for final hearing.

Now all these books are recognized registers of the
Court (vide Rules of Practice, S. C. No. £0), and, as such,
authentic, and entitled to more credit than the register
of judgments, as they are originals, whereas the latter is
only a transcript. Where, then, is the proof of the ren-
dering of the judgment ?

Mr. Laflamme, Q. C., followed on behalf of the
appellant :— ‘ \

As to the want of signification, the various French
anthors show that the objection could only be urged by
a person prejudiced by not having been notified, and
that in this case the defendant did not even pretend to
have suffered, or to be liable to suffer any prejudice
thereby.

Moreover, the formal notice or signification required
by the law of the Province of Quebec could not be car-
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ried out in this Province; substantially, notice has been
given by the submission of the petition, and the docu-
ments on which it wasbased, by Her Majesty’s Attorney
Greneral, and the sufficiency of that notice has been -
admitted by the fiat of the Administrator of the Gov-
ernment thereon.

The learned counsel referred on this point to Troplong
De la Vente (1) ; Marcadé (2); Duvergier (3).

Then as to prescription :

The title deed relied upon principally by the Crown
is that of the Tth May, 1855. We contend that this deed
was not at the time of its execution a perfect deed, and
therefore cannot be relied on for prescription. By the
Act creating this corporation the commissioners are ob-
liged to affix their seals to all documents, writings, &c.
We do not say they could not execute a deed before a
notary, but that they should comply with the require-
ments of the 17th sec. of 9th Viec., c. 87, in notarial
deeds as well as in other writings. Analogous provi-
sions exist in the law of the Province of Quebec, viz. :
Donations, if not executed before notaries, were an abso-
lute nullity and produced no effect whatever. Then,
could the Crown prescribe until this petition of right
Act was passed. If subjects had the right of interrupt-
ing prescription by petition of right, it certainly was an
error communis that such a right did not exist in the
Colony, and the anthorities quoted show that where
there is a reasonable obstruction, prescription does not
run. Then has the Crown purchased in good faith.

Bona fides, says Pothier, nihil aliud est quam justa
opinio quesiii domini. Voét expresses the same idea.
Bona fides est illesa conscientia putantis rem suam esse.
‘We find that there is in these ideas a view comprehend-
ing more than the third party whose property is pre-

(1) P. 390, on art. 1690. (2) Vol. 6, p. 339.
(3) Vol. 2, No. 206, p. 239,
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scribed. The possessor must be conscious of the validity 1879
of his title, as to the right and capacity of the one with Curyrres
whom he treats. For without this how could he be-q . o0 o0
lieve himself proprietor of the thing. —

These therefore are the conditions which the possessor
must combine to enable him to have that undoubted
belief which is called good faith. He must first have
no knowledge that any one but the person who trans-
fers the thing is proprietor. Secondly.—Be convinced
that the one who conveys had the right and capacity
to alienate. Thirdly.—Receive it by a contract free of
fraud and of any other vice. See Toplong on Prescrip-

- tion (1).

There can be no doubt that at the time the Government
purchased from Leamy, in 1854, they had doubts as to
the validity of his title, and before the deed of the 7th
May, 1855, they were officially informed of the rights
of the heirs of Philemon Wright Jr.

The question therefore is, can the Crown prescribe
against a subject on more favourable conditions than a
subject can prescribe against a subject ? If a subject
could not take the property with such knowledge, how
can it be said that the officer of the Crown or a Board
of Works could do so?

Mzr. Robertson, Q. C., for respondent :—

It is undoubted, that a Judge, at the hearing on
the merits, may revise the decision of a Judge of the
same Court, previously given on a défense en droit, and
also that on an appeal from a final judgment, the merits
of the judgment on such défenses come np for adjudica-
tion. The Supreme Court therefore can legally decide
on the three défenses fyled generally to the portion of
the petition claiming to have plaintiff declared proprie-
tor of all the land now held by Government, on lots 2
and 8; and as to the necessity of signification upon the

(1) 2 Vol., Nos, 915, 927, 930, and 931,



34
1879
CHEVRIER

0.
TeE QUEEN.

SUPREME COURT OF CANADA. [VOL. IV.

Government of the deeds of donation and transfer, so
far as respects the rents, issues, and profits.

Reference was then made to Pigeau (1); Merlin Re-
pertoire (2); C. C. L. C. art. 1571 ; Charlebois v. Forsyth (3).

It is submitted that the Crown can 1mvoke prescrip-
tion under article 2211 of the Civil Code.

Before the Code, it was decided in appeal in Lower

" Canada that the Crown could invoke the thirty years’

prescription against a petitory action brought to recover
portion of the lands covered by the fortifications of the
city of Quebec: Laporte and The Principal Officers of
Her Majesty’s Ordnance (4).

As to the ten years’ prescription it is clearly made out.

‘What the English form of art. 2251, Civil Code, calls
a translatory title and the French “ un titre translatif de
propriété,”’ and the Contume jusie titre, is a title capable
and fit on its face to convey title.

See Grande Coutume by Ferriere, on art. 113, p. 859,
where he says: One of the conditions is that the pos-
session be founded on a juste titre, . e., that possessor
has a cause légitime, capable of transferring the domaine,
such as purchase, donation, will, judgment, &c, not a
lease, or loan, or precarious title.

The titles to the Crown in this case are manifestly
translatory, they are deeds of sale, deeds in the usual
form, and authentic, and perfect.

The possession of the Crown has been for more than
ten years, and if its good faith is impugned, the bad
faith must be clearly established by the petitioner.

As to the plea of confirmation or ratification of title,
the statute 9th Vic., c. 87, was in force when the ratifica-
tions in question in this cause were obtained,

In ordinary cases of ratification, hypotheques alone
are purged ; but in cases where the Crown obtains or

(1) 1Vol, p. 10, (3) 14 L. C. Jur. 135,
(2) Verbo “aboutissans,” (4) TL. C. R. 486.
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expropriates land for public purposes under the statutes 1879
referred to, it is submitted, that rights of mortgage and Cmsvares
hypotheques, and rights of property also, are equally,, &EE .
purged, and the claim of the owners converted into a ——
claim on the monies deposited in Court.

Under this statute the commissioners had the right
to deposit the monies in the Court; the compensation-
money was to represent the land; and parties claim-
ing rights of property were bound to fyle their
oppositions ; and it will be seen that oppositions were
actually fyled in this cause by some of the parties,
donors to the plaintiff, namely, by Pamelia Wright
(Mrs. McGoey), Serina Wright (Mrs. Pierce), and Hull
Wright. _

The judgments of the Court at Aylmer, ratifying the
titles, evidently went on the ground that not only were
hypotheques purged, but claims of property were also
purged. The judgment in No. 186, ex parte Her
Majesty, for ratification, recites that the parties above
named, also Ruggles Wright, were opposants ; that the
application of Her Majesty was made under the 9 Vie.,
c. 87; that all the formalities required had been shewn
to have been complied with, and the oppositions of
Pamelia Wright and others had been discontinued with
costs.

As to the Inscription en faux, it is submitted that it
does not lie against the Register, as stated in the de-
murrer to certain of the moyens de faux ; next, that it is
very doubtful, under our jurisprudence, whether a judg-
ment can in any case be attacked by an Inscription en
fauz ; that no fawz are proved, the evidence of the
witnesses being wholly worthless, and insufficient to
set aside either the judgment or Register.

The ordinance: of 1607, tit. 26, art. 5, in force in
Lower Canada, says : The presiding judge shall see that
at the close of the sitting, and on the same day, the

2
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clerk has written, he shall sign “le plumitif,” and
paraph each senfence, judgment, or arrét.

The plumitif is defined as being the original and
primitive paper on which a summary of the judgments
is written, which are rendered in open Court. Réper-
toire de Jurisprudence, vo. *“ Plumitif.”

The plumitif is never signed in our practice. The
draft of judgment, when drawn by the Prothonotary,
and approved, is initialed, or signed by the Judge.

In France, the feuilles d’audience, or original drafts of
judgments, are kept till the end of the year.

The learned counsel referred to Healy v. Corporation
of Montreal (1) ; art. 1207 and 1220 C. C. L. C.

In Carter v. Molson and Mechanics’ Bank v. Molson,
recently decided in the Superior Court, Montreal, by
Dorion, J. (not reported), it was held no inscription
en fauz lay against a judgment.

The learned counsel then argued on the facts of record
that it appeared that the division agreed to on the 5
March, 1838, ought to be held as a family arrangement,
under which Sally Olmstead obtained a title to the 159
acres, reserved for her dower, and that the evidence
adduced did not establish bad faith on the part of the
Crown.

Mzr. Lacoste, Q, C., followed on behalf of the respon-
dent.

It is contended that Her Majesty cannot invoke pre-
scription, because it was practically impossible to exer-
cise the right of petition of right, and that there was
common error as to the existence of this right. The case
of Laporte v. The Principal Officers of Her Majesty
Ordnance (2), clearly shows that the right existed.
Then also ignorance of the law is no excuse.

The first plea of prescription is that of thirty years.

(1) 17 L. C. R. 409. See also (2) 7 L. C. R. 486.
Starkie, Ev., 212, 213.
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to join her possession to that of her auteurs. Now, if the Camymms

Court hold that Mrs. Sparks had a precarious title, Tem

her possession cannot be joined to that of the Crown, but

it seems to me that the estate was divided in 1838,

among the heirs, not as a partage provisoire, but for-
ever. See art. 2094.

However, the Crown relies also on the plea of 10
years’ prescription in good faith with translatory title.
- As to the deed of 1849, there can be no question of bad
faith. The learned counsel then argued that on the
evidence adduced the appellant had failed, as the burden
was on him to prove that the crown was in bad faith,
if bad faith can ever be imputed to the Crown.

Then, as to the plea under the Statute 9 Vie. c. 87 ;
it is said the deed is not valid, because it was not pas-
sed in accordance with the provisions of the act, viz. :
Signed and sealed. If that construction is to be put
upon the act, how can you explain sec. 5 of the act
which expressly recognizes transfers made before notar-
ies and declares such deeds to be valid. Then, that the
Crown could purchase from other persons than those
specially mentioned in sec. 8, sufficiently appears by
the following section, which declares that the money
will stand in lieu of the land, and one of the effects of
the judgment of ratification is to bar all claims.

We find also, that by the deeds of transfer to the peti-
tioner, some of the partiesthereto assumed the quality
of heirs of Sally Olmstead ; if so, as warrantor of her
acts, the suppliant could not call in question titles
derived from her. More than this, one of these heirs,
Mrs. Leamy, was the co-vendor with Leamy to the Gov-

ernment, and she, in any case, had no rights to transfer.

to the suppliant. =~
The following additional authorities were then refer-
red to by the learned counsel on the question of the

.
QUEEN,
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inscription en fauz. French Code of Proc., art. 214 to
251; Sirey (1865), Code, vo. Faux. Bioche, Dict. de
Proc. 1850, vo. Faux, No. 44—56, No. 197.  Palsgrave v.
Ross (1), The omission to sign a judgment in a Register
will not authorize a Court to treat it as non-existant
when an authentic copy is produced. 9 Dalloz, Juris
du Royaume, p. 616, Note 3.

Mr. Laflamme, Q. C. in reply.

Rircmig, C. J. :—

The property claimed by the petitioner was granted
to Philemon Wright, 8rd May, 1806. On the 25th April,
1808, Philemon Wright conveyed this property to his
son Philemon Wright Jr. On the 4th May, 1808, Phile-
mon Wright Jr. married Sarah, alias Sally Olmstead,
without any marriage contract.

- Philemon Wright Jr. died 5th Dec., 1821, intestate,
leaving his widow and eight children issue of the
said marriage.

The real estate in question, having been acquired
previous to the marriage, continued, notwithstanding
the marriage, the sole and absolute property of Philemon
Wright Jr., subject to the customary dower (douaire cou-
tumier) of the wife, which consisted of the usufruct or
life enjoyment of one-half of the real estate owned and
possessed by the husbhand at the date of the marriage,
the absolute property of which would revert to the
children, issue of the marriage, or their representatives,
after the death of the widow.

On 20th November, 1826, the widow married Nicholas
Sparks, and died on the 9th October, 1871,

After the death of P. Wright Jr., his heirs made a
division or parfage of their father's estate between
themselves and the said Sally Olmstead, and caused a
plan to be made by one Anthony Swalwell, a surveyor,

(1) 2 L. C, Jur. 95.
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of the several portions, and on the fifth day of March, 1880
1888, by certain agreements entitled quit claims or Cg;;;;m
transfers, seven in number, all bearing date on the day g, Q?I.IEEK.
and year last aforesaid, under their hands and seals, —

' ) . . Ritchie, C.J.

dunly made before witnesses, and all duly registered in~ __~
. the Registry Office of the said County of Otfawa, the
.said several heirs, with the exception of Wellington

Wright, ratified the said survey and partage or division
"made; and the possession of the several lots so pre-
viously occupied and enjoyed and the rights of Sally
Olmstead, their mother, to certain portions of said lots
2 and 8, in said 5th range of Hull aforesaid, hereinafter
mentioned, were also thereby ratified and acknow-
ledged.

In and by each and every of said quit claims and
transfers, it was declared :
) That the said Philemon Wright, junior, Hull Wright, Pamelia

Wright, Horatio Wright, Frexina Wright, Sally Wright, as
.surviving heirs of their late father, having mutually agreed fo
divide the inheritance of their late father, have canged the same to
be surveyed by Anthony Swalwell, Deputy Surveyor, who having
ascertained the quantity of land in lots nos. 2,3 and 4 in the 5th Con-
cession of the Township of Hull to be 591 acres, 1 rood 24 perches,
including a certain pond of water, the said portions of said land,

having been sub-divided, the following portions have been allotted
to each, that is to say :=— )

To Philemon Wright..ccoseererareeanen 43 acres 2 roods.
“ Hull Wrighteeeeeernraesssnarsvnenannn 43 « 2 «
& Pamelia Wright....cocvserseascsns 49 «
$ Horatio Wrighte .o 53 % 1 rood 24 p.
“ Wellington Wrighteeeeresssrererrraaes 48 «
# Serinag Wrighteessessesessessaesessnnans 60
“ Brexinag Wrightu e sissseeesssees 65 &
“ Sally Wrightuerseeseereerensnensssess 70 «
“ Sally Olmstead, their mother, the
pond of water inclusive......... 159 #

‘With all of -which the said heirs declared themselves
satisfied, and that in order the better to secure to each
other a legal title to the said portions of land aforesaid,
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the said heirs did grant remise and release, and forever

Camveme quit claim by each of said deeds to each heir severally
Tan Queey, @ lot hereinabove referred too, and shown on said

Ritchie, C.J.

plan of said Swalwell, and describing each portion by
metes and bounds, to have and to hold to each heir the
said portion so allotted to his or her use and behoof
forever, so that the said heirs so conveying said several
lots should not, nor should any person claiming from
them, have claim or demand any right or title to the
said several premises whatever.

The plaintiff now claims a certain undivided interest
in the 159 acres so set apart for the use of the said Sarah
Olmstead, under deeds from the heirs of Philemon
Wright Jr., on the ground that the same was set apart
to the said Sally Olmstead as and for her dower in her
husband’s estate, and that the same on her death re-
verted to the heirs of the said Philemon Wright Jr.

Of the nine deeds set up in the petition, the.
Jirst and eighth are set up as being from Philemon
Wright as one of the children of Philemon Wright Jr.
The third and fourth from Sally or Sarah Wright (Mrs.
Boucher). The second and sizth from Erexina Wright,
otherwise called Elizabeth Wright, (Mrs. Leamy). The
seventh from Pamelia Wright, (Mrs. McGoey). The
ninth and last from Philemon Wright, Mary Jane Wright,
(Mrxs. Allan), Serina Wright, (widow Olmstead), Ellen
Wright, (widow Whiiney), as the children of Hull
Wright. The consideration of some of these deeds
is as follows :

The present gift infer vivos and conveyance is thus made for and
in consideration, firstly, of the friendship which the said donors
entertain towards and for the said donee ; secondly, of the gratitude
they, the said donors, feel for him, said donee, for services rendered
and being rendered by the latter to the former.

It is claimed on behalf of the Crown, in the first place,
that this partage was a family arrangement, that the
quantity of land set off to the widow was much less in
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- quantity than half her husband’s land, and that it was 1880
the intention of the parties that the widow, in taking so CHEvRIER
much less than she was entitled to, was to have the Tag C?z)frmu.
absolute right and title to the part so allotted to her, —
and that the same was given to and accepted by her in R‘t“fﬁo‘J'
liew of her dower, or life interest in the half of the

estate; and that the Crown, by deeds from the widow

and her husband, and from Leamy and wife, who
likewise claim a portion under deeds from the

widow and late husband, became vested with

the absolute ownership of the land. Failing in

this contention, it is claimed that the property was
acquired and taken possession of by the Crown, for the

use, maintenance and construction of certain public

works, under powers conferred by the 9 Vic, c. 87 of

the statutes of Canada, and that the same was conveyed

to the Crown, and that the title of the crown (as to part

if not the whole) was afterwards duly confirmed by a
judgment of confirmation, whereby all claims to the

lands, to which such confirmation extended, were forever

barred ; and lastly, that if the conveyances and con-
firmation were not of themselves sufficient to vest the

legal title in the Crown, then that the Crown had acquir-

ed a legal title to the property by prescription.

If the first proposition could be established there
would be an end of the case, but I can find no suffi-
cient evidence to sustain this contention. On the con-.
trary, I think the evidence leads to a conclusion the
reverse, though certainly the conduct of the parties
would tend to a strong suspicion that such may have
been the case. No necessary inference can, I think, be
drawn from the quantity of the land set apart to the
widow, as being less than half the property which the
law gives her, because it would, I think, be unreason-’
able to suppose that in a block of 590 acres, on rivers
such as the Gatineau or Ottawa, every acre would be
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1880 exactly of the same value, or that it would be possible
cg\;‘;}m to divide the lot into nine portions of relatively
equal value by giving an exact half in quantity to the
widow and eight other portions, each containing
exactly the same quantity, to the eight heirs. Thus;,
we see, in the partage among the heirs of the balance,
after deducting the portion set apart to the widow,
there is quite as great a discrepancy in the quantities
awarded to them respectively. Two get only 43 acres
each, while all the rest get many miore, ranging in
excess from 6 up to 17 acres ; therefore, I think the in-
ference may fairly be, that the partage was based on
and governed by the value of the respective lots, and
not on the quantity of land each share contained, and
so, though the widow may not have had allotted to her
the wuse of half her husband’s property in extent, she
may have had it in value. Then again, we find that
while, as among and for the security of the heirs, quit-
claims and transfers were made, securing to each heir,
by legal documentary title, the absolute interest in the
lot appropriated to him or her respectively, no such
quit claim or transfer is made to the widow, nor do we
find her a party to any such quit claim. If it was
deemed necessary that the title of the heirs should be
so secured to them, a fortior: the right of the widow,
who, as widow, had only an usufructuary interest,
still more required, if it was intended that she should
be the absolute owner, a solemn relinquishment and
conveyance of the rights of the ‘Theirs to her in the por-
tion allotted to her.

It is true the deed made by the widow and her hus-
band on the 12th September, 1849, whereby they sold,
as their sole and absolute property, a portion of this
land so allotted to Her Majesty the Queen, which deed
I shall have occasion more particularly to refer to on
another branch of this case, certainly shows that she, at

Tar QUEEN

thchle, CJd.

—
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that time, claimed to be absolute owner of the property 1880

" and dealt with it as such, but this can in no way be CrEvRIER
used directly or indirectly to establish the fact that,. (S;mmx.
she was such owner, and if it could, it must, on the R 0
other hand, be observed that on the 7th December, 1852, _~
dealing with another part of the 159 acres and her

interest in it, she deals with it as if she had a right of

dower only. Itisa somewhat singular circumstance,

that in this deed is expressly excepted the portion sold

and conveyed to Her Majesty, which portion was most
certainly sold and conveyed as the absolute property

of the vendors, and this would rather lead to the sup-
"position that, as they had sold to the Crown, so they

were selling to Leamy as the absolute proprietors ; the
language of the deed to Leamy can only be reconciled

with this idea, on the supposition that in transferring

what had been allotted to her, if absolutely, for and in

lien of dower, she in common parlance -continued

to call it her dower, and whoever drew the deed did

the same, possibly considering that the words of the

deed “the said dower and all other rights whatsoever
belonging to the said Sarah Olmstead, and which the

latter claims as her right of dower ” would cover all her

rights, whether as dower or absolute owner. However

this may be, I cannot bring my mind to the conclu-

sion that there is sufficient legal evidence to justify me

in saying that there was a binding agreement
between the heirs and the widow, whereby the portion

allotted to the latter was not simply as and for her

dower, but was set apart as her absolute property in

lieu of her dower, however much I may suspect such

to have been the intention, in view of what has been

said and of the fact that the parties have so long slum-

bered on their rights, if they had any. If this is so,then

it follows that the deeds from Sparks and wife to the
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1880  Crown, and from Sparks and wife to Leamy, could not
Crzveter convey the legal estate in this property.

Ten Quesy, A deed of quit claim or transfer to Leamy has also
Ritehie C.J been produced purporting to be signed by Horatio,
7" Elizabeth, Sarah and Philemon, children and heirs of
Philemon Wright Jr., dated the 3rd February, 1853,
whereby they sold and quit-claimed all their rights,
claims and pretensions to the 159 acresallotted to their
mother. This instrument is alleged not to be genuine,
in fact to be a forgery. On behalf of its authenticity
Jas. Goodwin, a witness to this paper, proves his own
handwriting, but has no recollection of the transaction.
He says: “Without my own signature being there, I
should not have recollected any thing about it.” He
knew Doyle,the other witness, who was a bar keeper
to Leamy, who he understood died in the year 1853, or
1854. Jas. Leamy was killed, he says, in the year 1860,
or thereabouts. He says: “I have seen Jas. Doyle
write very often, I have not seen him sign his name
very often, but he kept Leamy’s books when I stopped
there, and to the best of my judgment that is his signa-
ture” And being asked as to his recollection of being
asked to be a witness, or to his supposing from his
signature being there that he was called as a witness,
he says: “AllI can swear to is, that is my signature,
but I have no recollection seeing the party sign the
document.”

Robert Farley cannot swear positively to signature of
Doyle after a lapse of 20 years, but gives his opinion
and belief as strongly as could be done after so long
a lapse of time. He also says the words *third,”
“February” and “three,” and the signature “John
Doyle,” appear to be written by the same party, and
also the signature *“ H. G. Wright.”

James Clarke produces four receipts,which were written
by him and signed in his presence by Philemon Wright,
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H. Q. Wright, and Sarah Wright. He looks at paper 1880
U. U, and says : “ I believe the signatures H. G- Wright, cHEvaR
P. Wright and Sarah Wright are written by the same, Q,UEEN
persoxf,s as those who signed said receipts in my pre -thchle, o
gence. _—
Here, then, we have one.of the subscribing witnesses
proved to be dead, but his handwriting very clearly
proved by the other subscribing witness produced, who
proves his own signature, though he does not recollect
the transaction, which, after a lapse of 20 years, is not
to be wondered at. This evidence, under the English
jurisprudence would prove this document without any
evidence of the handwriting of the parties to it, but, in
addition to this, we have the fact very clearly establish-
ed, that the paper must have been in existence at or
about the time it bears date, because it is proved that
Doyle, the witness, died in 1858 or 1854. In addition to
which we have very strong evidence of the handwrit-
ing of Horatio, Elizabeth, Sarah and Philemon Wright,
not only by a person who had seen them wtite, but also
by the production of and comparison with a genuine
document, the signatures to which are unquestionably
proved to have been written by these parties respec-
tively.
It is true Philemon Wright denies his signature, and
produces entries in a memo. to show he was not in
Hull at the date of the paper. Sarah Boucher denies
her signature, and alleges in support of that state-
ment that she was not on speaking terms with Mr. and
Mzrs. Leamy, and not until 8th October, 18583.
On cross-examination she is asked: “Can you give
any -other reason in respect to said signature not being
yours, than not speaking to or being on speaking terms
with Mr. and Mrs. Leamy 2” She answers “I do not
know, I mnever seen or spoke to any of the parties.”
This witness also says : “ The signature, ¢ Sally Wright,’
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1880  get and subscribed to the exhibits of the defendant at

Cumvers enquété numbered R. R. 8. 8., now shewn, are my signa-
ToE &EEN_ tures. Q. Do you not think there is a resemblance
., = . between the signatures Sally Wright and Sarah Wright
Ritehio OJ- 111 these exhibits? A, Yes, there is. Q. Would you
sometimes sign Sarah Wright and sometimes Sally

Wright? A. Yes.”

I think very little of the fact that P. Wright Jr. was
in the woods on the date of this paper, or that Sarah
Wright was not then on speaking terms, if we are
bound to take this evidence as conclusive, becanse it
by no means follows that the paper must, to be genuine,
have been signed on the day it bears date. I think it
would be a most dangerous thing to allow interested
parties by such evidence as this, after a lapse of 20
years, and the death of the other party to an instrument
and of one of the witnesses, to destro‘y'a document and
reap the benefit of the property purporting to be con-
veyed away by him by such instraument. _

Unsatisfactory as this evidence is, I think the evidence
of the only other two witnesses called is, if possible,
more unsatisfactory. Alex. Heney and Chas. Desjardins
are called as experts or quasi experts. The evid-
ence of experts under the most favorable circumstances
is to be received and acted on with very great caution.
It is only necessary to read this evidence, I think, to
show that it ought not to have any weight whatever.

Alexander Heney :

Q. Look at the exhibit marked #“U.U."” now shown to you in this
cause, and produced by the plaintiff, and say whether or not the
words * third,” “February’” and “three” at the end of the said
document are in the same hand-writing as the signature John Doyle
in your opinion. = A. I think the words %third,” “February’” and
# three” and John Doyle, were by the same pen and the same hand.

Q. Will you look at the signatures H. G\ Wright, on receipts ex-
hibits X and XX, and on exhibit U.T, fyled by defendant, and
say whether you think the signatures on the said exhibits X and XX
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are in the same hand-writing as on the exhibit U.U.? A. I do not 1880
think the signature H. @. Wright on the exhibit U.U.is in the CH;;;;ER
same hand-writing as the signatures H. G. Wright on the exhibits ».
X and XX, TaHE QUEEN,
Q. Have you been in the habit of seeing different signatures for a Rita;i: cJ.
length of time, and state how long? A, I have more particularly for _
about twenty-four years,
Cross- Examined—My reason for thinking that the words referred
to in my examination-in-chief, are in the hand writing of JoAn Doyle,
is that the stress of the pen and ink appears to be the same.
Q. Please state what is your reason upon which you stated in your
examination-in-chief that the signature H. . Wright on the said
receipts are not in the same hand-writing as the signature H. G.
Wright on the exhibit U.U.? A. The reason is because the signa-
ture on the receipt X is not so well written and not so closely con-
nected as the one on the exhibit U.U.
Q. Did you ever see the said Horatio G. Wright sign his name?
A. Never.
Q. Are you prepared to give an opinion whether or not the signa-
ture P, Wright on the exhibit XXX, now shown to you, is or is not
in the same hand-writing as the signature P. Wright on the exhibit
U.U.? A. NoIamnot. Ineverseen any of the parties mentioned
in the exhibit U.U. sign their names.
In my examination-in-chief, I stated I had been in the habit for
about twenty-four years of seeing different signatures, I mean that I
saw them in the course of my business as landing waiter and other-
wise. I do not mean that I was ever examined as a witness in a
dispute regarding signatures.

Charles Desjardins :

Q. Are you in the habit of comparing or examining signatures, and
for how long had you occasion to do s0? A. Yes as insurance agent
and telegraph operator for about eight years.

Q. Will you take communication of defendant’s exhibit U.U,
and say whether you think the words ¢ third,” ¢ February,” ¢ three,”
at the end of the said docunent are or are not in the same hand-
writing as the signature Jokn Doyle subscribed thereto as a witness.
A. T believe they are,

Q. What do you think of the signature H., G Wright on the said
exhibit U.U,? A. I think itis in the same hand-writing as the
words ¢ third,” ¢ February,” * three,” and the signature John Doyle.

Q. Will you compare the signature H, G. Wright on defendant’s
exhibits X and XX with the signature H. . Wright on said exhibib



48 SUPREME COURT OF CANADA, [VOL. IV,

1880 U.U,, and say whether you think they are or are not in the same
g hand-writing?" A. I don’t think they are.
+ CHEVRIER
v, Q. What difference do you see between the signatures on exhibits
TaE QUEDV X and XX and signature on exhibit U, U, A. I don't think it is in
thchle, CJ. the same hand-writing.at all.

—— Cross- Examined—I am not acquainted with any of the signatures
on the exhibits to which I have referred, that is the receipts and the
exhibits U.U. Ihave not been examined as an expert in cases of
disputed signatures,

Q. Can you state the differences between the signature of said
receipts X and XX, and the said exhibit U.U.? A, The letter
“H?” in the exhibit X and XX differs from the letter “H" in

" the exhibit U.U. and the first limb being longer in the
two receipts than in the exhibit U.U. and the strokes in both
limbs of the letter “H?" in exhibit U.U. are heavier and farther
apart than in the two receipts, and the turn in the last limb of the
letter “H” in exhibit U.U. is different. The letter “&” in
exhibit U.T. differs from the same letter in the two receipts, and
the upper loop being heavier and more open in exhibit U.U. than
the same letter in the receipts. And the tail of the # G” on exhibit
U.TU. differs from the other on the exhibits XX, being turned
down in exhibits U.U., and not turned down in exhibits X and
XX. The letter “W” in exhibit U.U., is not started the same
way, and is more open or straggling, and the finishing limb is turned
down, and heavier than the same letter in exhibits X and XX, The
rest of the letters in the exhibit U, TU. differ materially from the
same letters in the said receipts.

‘When we know how little reliance is to be placed on
the testimony of even professional experts, to allow evi-
dence of this kind with reference to the signatures of
persons such as these, who, from the signatures, are but
rough writers, and who, it is very evident, were not
in positions called on to sign their names so often as to
give their signatures a set established character, to over-
throw solemn sealed instruments in reference to the
title to real estate, where the possession of the property
has, for upwards of 26 or 27 years, gonein entire con-
sistency with the instrument assailed, and when the
parties have remained perfectly quiet, and where their
quiescence appears now only to have been disturbed by
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the plaintiff’s procuring deeds of gift and starting this 1380

controversy; I say, to overthrow instruments on such Cunvrig
evidence and under such circumstances, and where, as é’UEEN_
we shall see hereafter in another branch of the case,
some of these very parties had been parties to and assent-
ed to the judgment of confirmation of the Crown’s title,
would be, in my opinion, to jeopardize and shake to
the very foundations the security of property. There-
fore, I am not prepared to say this is a forged instru-
ment,

There can be no doubt that the proper officers entered
upon and took possession of the property for the use
of the Public Works of the Province of Canada, as by
law they were authorized to do, and it cannot be doubt-
ed that the property was purchased from parties. in
possession, who, in dealing with the Crown, claimed
to be the absolute and lawful owners thereof, and it is
nol disputed that the Crown paid the full value therefor,
and has continued in peaceable, continuous, uninter-
rupted, public and unequivocal possession as proprietors
of the property in dispute, a portion from the 12th Sept.,
1849, the remainder from '7th May 1855°; and that the
Crown has exclusively dealt with it as public property
and has placed on the premises extensive improvements
of a public character, involving a very large expendi-
ture of the public money, and of a character and for a
purpose wholly inconsistent with any use to which the
same premises would or could have been applied had
they continued private property.

The notarial deed from Sally Olmstead, or Sparks, and
her husband to the Crown, before referred to, is dated
12th September, 1849, whereby Sarah Olmstead and
Nicholas Sparks her husband granted, bargained, sold, as-
signed, transferred, and made over from thenceforth
and for ever, with promise of warranty against all gifts,
dowirs, mortgages, substitution, alienations and other

Ritchie, C.J.

e
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hindrances Whatsoever to Her MaJesty, Queen Victoria,
Her heirs and successors, represented by the Honorable
Etienne Taché, Chief Commissioner of Public Works of
the Province of Canada, a certain tract of land required
for the use of the Galineauw works, and in said deed
particularly described, containing 21 acres, 1 rood and
25 perches (of the land now claimed by appellants),
which said vendors are lawfully seized thercof by virlue
of a good and sufficient tutle, the aforesaid thereby bar-
gained and sold tract of land being holden by the tenure
of free and common socage, free and clear of every
charge, burden and incumbrance as the said vendors
now thereby declared, excepting such burthens, &ec.,
as might be charged and imposed thereon by the Letters
Patent from the Crown, in consideration of £107 Ts. od.,
being the value of the said 21 acres 1 rood and 25
perches, at the rate of £5 cur. per acre, agreed upon
by the said vendors and the said commissioners, which
said £107 7s. 0d. was paid previous to the passing of
said deed, whereof the said vendors did thereby ac-
knowledge payment and grant discharge, dont quitlance
générale et finale,

On the 24th April, 1854, by deed between Leamy and
wife of the one part, and the Honorable J. Chabot and
Honorable H. Killaly, Commissioners of Public Works,
Bartholomew Conrad Augustus Gugy, acting on behalf
of the Commissioners of Public Works, binding him-
self to cause these presents to be duly ratified by the
Commissioners within 15 days after execution, pending
which time the Government, who were in possession
of the thereinafter mentioned and described property,
should not be disturbed or molested by the said
Andrew Leamy or his said wife of the other part;
after reciting that the Commissioners of Public
Works deemed it necessary “to acquire, for the use,
benefit and advantage of the public, possession of certain
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pieces or parcels of land sitnated in_the Township of
Hz_dl, &ec., which Leamy and wife claimed to be theirs,”
the deed witnessed that Leamy and wife sold, &e.,
unto Her Majesty The Queen, her heirs and successors,
the land described, being parcel of the property now
claimed. The said deed then recited that a tender and
notification had been made by the Commissioners of

51
1880
CHEVRIER
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THE QUEEN.

Ritehie, C.J.

Public Works to Leamy for two of said pieces of land

by the notices on the 21st April, then inst., which, not
having been accepted, it was necessary to estimate the
value thereof, together with the other pieces above de-
scribed, by experts to be nominated under the provi-
‘sions of the Acts regulating that subject in force in the
Province of Canada. It then proceeds to nominate ex-
perts on the part of Her Majesty and on the part of
Leamy to assess the value of the land, together with
the value of the use and occupation thereof, or of such
part thereof as may have been used or occupied by the

Government or its agents for the time so occupied, &ec.

It then recites :

And whereas difficulties or doubts may arise as {0 the validity of
title of the said Andrew Leamy and his said wife with regard to the
aforesaid four pieces or parcels of land, and it is necessary that
security, caution, shall be given to Her said Majesty the Queen in
that respect by him, therefore, to these presents personally came,
intervened and was present, James Leamy, also residing in Bytown
aforesaid, inn-keeper, who, after having had reading and taken com-
munication of the foregoing premises, did and doth hereby voluntarily
become the security, caution, for and on behalf of the said Andrew
Leamy and his said wife, and doth hereby bind himself conjointly
with the said Andrew Leamy and his said wife to the due perform-
ance of all the obligations which the said 4dndrew Leamy and his said
wife have entered into aforesaid, and this in the same manner as if
he were the principal or principal obligé to these presents, provided
always that should this deed not be ratified, no right of action what-
ever shall ever be exercised by the said Andrew Leamy and wife, or
either of them, against the said Bartholomew Conrad Augustus Gugy,
or for the due execution of these presents.

Byﬁdeed, made on the 7th May, 1855, by Andrew
4
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Leamy and wife, and Wm. Foster Cofin and Thomas
McCord, for and on behalf of the Honorable The Com-
missioner of Public Works for the said Province of
Canada, se portant forls powr euz, and thereby obliging
themselves to cause those presents within fifteen days
after the execution thereof to be ratified in due form of
law by the said commissioners, of the other part; the
parties covenant, that whereas the said commissioners
have deemed it necessary to acquire for public purposes
certain pieces of land situate in the Township of Hull,
&c., which the said Andrew Leamy and wife claim to
be theirs, the deed witnessed that said Leamy and wife
sold and assigned unto Her Majesty, her heirs and suc-
cessors, accepting thereof by and through the aforesaid
Commissioners of Public Works, all the following pieces,
inter alia: Secondly, a strip of land (deseribing it),
save and except, however, out of the said strip two por-
tions of these, represented and colored, one red and the
other yellow on the plan No. 2, also annexed to those
presents, the said two exempted portions being one of
them so much of the said strip as is comprised in that
share of the estate of the late P. Wright Jr. alloted
by a parfageor division thereof, made between his heirs
and Czarina Wright, wife of one James Pierce, and the
other of them, so much of the said strip as is comprised
in that part alloted in the said pariage to Sally Olm-
stead, widow of the late P. Wright Jr.; and the said
partage or division being represented and shewn by a
sketch-or plan thereof made for the said heirs by one
Anthony Swalwell, D. P. S.

By another deed between the same parties of the same
date, under the number 1082, the said Andrew Leamy
and his wife sold, transferred and assigned, with prom-
ise of warranty against all gifts, debts, dowers, claims,
mortgages and other incumbrances whatsoever, to Her
Majesty the Queen, accepting thereof by the Commis-
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sioners of Public Works, duly represented anii acting 1880
by the said William Foster Coffin and Thomas McCord, Cnmmmn
those certain other lots or pieces of land, infer alia : PHE QUEEN.
Secondly, a piece or parcel of land, for the most part  —

. . . Ritchie, C.J.
covered with water, the water covering the same being __
portions of the south and south-east parts of lots num-
bers two and three in the fifth concession of the Town-
ship of Hull, colored yellow on the plan number one,
annexed to the said -deed of sale entered into by the said
parties, bearing even date with these presents, describ-
ing it and forming part of the 159 acres claimed by
petitioner. Thirdly, a portion of the west bank of the
Gatineau River (describing it) : “ Until intersected by
the boundary line between the share allotted to Wel-
lington Wright in the partage amongst the heirs of the
said Philemon Wright Jr., according to the sketch or
plan of the said partage made by Anthony Swalwell,

D. P. 8, and the share allotted by the said partage and
according to the said plan to Sally Olmstead, widow of
the late Philemon Wyight Jr., as will appear by the first
menticned plan, No. 2, upon which plan the said por-
tion is represented and colored yellow.” The deed con-

tains a provision that the price agreed on shall be paid
into the hands of the prothonotary of the Superior

Court, district of Oltawa.

In the view I take of the case, it is not necessary to
stop to enquire whether the proceedings to expropriate
this property were strictly in accordance with the
statute or not.

The property having been taken possession of by the
Crown, and the Crown having obtained these deeds,
we find from the records of the Superior Court, district
of Otltawa, that the following took place:

“In the Superior Court, exparte :

“On the application of the Hon. Her Majesty’s Attorney
General for Lower Canada, for and on behalf of Her
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1880 Majesty, The Queen, for a judgment of confirmation
cEEva and Ruggles Wright the elder opposant, and Pamelia
ToE Qmm Wright, el al., opposants, and Jokn O’ Meara opposant
L en sous ordre (subordinately).”

Ritchie, C.J. . <1

—_— The Prothonotary certifies he cannot after diligent

search find any of the oppositions in the above case.
Then we have an appearance by attorney :

SUPERIOR COURT.
Exparte.

The Attorney General for Lower Canada on application for ratifi-
cation, and Andrew Leamy et al. vendors.

I appear for the vendors mentioned in the deed of sale, ratification
of which is sought by the said petitioner in this cause, for the pur-
pose of contesting or otherwise defending the interests of the said
vendors against any parties opposants claiming the purchase money
filed in this cause.

Alymer, 1st July, 1856.

(Signed,) PeTER AYLEN,
Attorney for A. Leamy, et al,

I consent for the Attorney General
T. MoCorp, Attorney.

The next document is the notice as follows :

IN THE SUPERIOR COURT.
Exparte.
The Honorable the Attorney General for Lower Canade on behalf
of our Lady, the Queen. Application for confirmation of title;
and Pamelia Wright et al, opposants.

To T. G. Fexwick, Esq.,
Attorney for Opposants.

Sm,—Take notice that the following are the grounds of the de-
Jfense au fonds en droit, herewith filed to the opposition of the said
opposants. Because the alleged fact that the said opposants, at the
time of the passing of the title, a judgment of confirmation of which
is sought to be obtained in this cause, were the proprietors of any
portion of the property conveyed by the said title and the said
Andrew Leamy and Erexina Wright were not, and had no right to
convey the said property, does not, in law, justify the conclusions of
the said opposition, in so far as by the same it is prayed that the
said opposants be declared the proprietors of any property described
in the said title, to the exclusion of Her Majesty ; and that no con-
firmation of the said title be granted, unless upon payment to the
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said opposants of a portion of the compensation money depositedin 1880
Court. Because any claim of proprietorship which the opposants CH‘;{;ER
may have had, or pretend to have, to any portion of the property ».
described in the said title, and the consideration money for which TaE Qurex,
has been deposited into Court, was and is converted by law into a’Ritc_hTes: cl.
claim upon the money so deposited, and cannot affect the right of ___
Her Majesty to obtain the confirmation of title sought for in this
cause.

Aylmer, 26th June, 1856,

Received copy. For the Attorney Géneral,
T. G. Fe~xwick, T. MoCorp,
Attorney for Opposants. Attorney.

Replication of opposants filed 27th June, 1856. Op-

positions well founded in law, and allegations true.
Cause inscribed for hearing 80th June, 1856, of which

attorney admits notice same day. On 8rd July, op-
posant, Ruggles Wright moves by his attorney to be
permitted to withdraw and discontinue his opposition
filed by him in this cause upon payment of costs. On
8rd July, ‘

IN THE S_UPERIOR COURT.

’ Ezxparte.

The Honorable the Attorney General for Lower Canada on be-
half of our Lady the Queen, applicant for confirmation of title, and
Divers, opposants.

Motion on behalf of Her Majesty that sentence or judgment of this
‘Honorable Court be now granted, confirming the title of Her
Majesty in this cause deposited with the Prothonotary of this
Court.

Aylmer, 3rd July, 1856.

For the Attorney General,
T. MoCorp, Attorney.

to which is appended

" 'We consent.

Joux DEeLsLE, Attorney for Ruggles Wright, Opposant.

T. G. Fenwicx, Attorney for Pamelia Wright and others, Opposants,
Then we have the copy of the judgment rendered as

follows:

Province of Canada,
District of Ottawa.
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No. 136. IN THE SUPERIOR COURT.

The third day of July, one thousand eight hundred and fifty-six.
Presext: The Honorable Mr. Justice Smith; William K. McCord,
Fsquire, Circuit Judge.

Ritchie, C.J. Exparte on the application of the Honorable Her Majesty's Attorney

General for Lower Canada for and in behalf of Her Majesty the Queen,
for a sentence or judgment of confirmation ;

and
Ruggles Wright, the Elder, of the Township of Hull, in the said Dis-
trict of Oftawa, Esquire opposant ;
and

Pamelia Wright, of the Township of Hull aforesaid, wife of Thomas
MecGoey of the same, lumberer, and by him duly authorized in this
behalf, and the said Thomas MecGoey as the husband of the said
Pamelia Wright. Serina Wright, of Hamilton, in Upper Canada,
wife of James P. Pierce, of the same place, yeoman, by him duly au-
thorized in this behalf, and the said James P. Pierce, as the husband
of the said Serina Wwright,and Hull Wright, of the said +Township

of Hull, yeoman opposants ;
and

Jokn O'Meara, of Otlawa city, formerly called Bytown, in Upper
Canada, merchant,
" opposant en sous ordre.
The Court taking into consideration that the said Honorable Her
Majesty’s Attorney General for Lower Canada, for and in bebalf of
Her Majesty the Queen, did under an Act of the Legislature of the
Province of Canada, passed in the ninth year of Her Majesty’s reign
and intituled: “An Act to amend the Law constituting the Board of
‘Works,” on the twenty-third day of June, one thousand eight hundred -
and fifty-five,lodge in the office of the Prothonotary of the said Court
in the said District of Ot{awa, deed of sale made and executed before
Messrs. B. A. Young and colleague, Notaries Public, on the seventh
day of May, one thousand eight hundred and seventy-five, between
Andrew Leamy, of the Township of Hull, in the District of Ot/awa,
trader, and Erexina Wright, wife of the said Andrew Leamy, and by
him duly authorized for the due effect thereof, of the one part and
William Foster Cnffin, Esquire, of the city of Montreal, and Thomas
McCord, Esquire, of the Village of Aylmer, both acting for the effect
thereof, for and on behalf of the Honorable the Commissioners of
Public Works for the Province of Ganada, se poriant foris pour euz,
of the other part, together with the Ratification thereof, made and
executed before Messrs. Petilclerc and colleague, Notaries Fublic, on
the nineteenth day of May, in the year of Our Lord one thousand
eight hundred and fifty-five ;
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Being a sale by the said Andrew Leamy and his said wife,to 15880
Her Majesty Queen Victoria, Her heirs and successors of the follow- ,
. . ’ . CHEVRIER
ing pieces and parcels of land and water, that is to say :—(Here fol- ~
lows the description). THE QUEEN.

And further, that the said Attorney General of Her Majesty has Ritc-ITe_C T
caused to be given and published three several times in the course ..
of four months in the Canada Gazetie, the public notices in that be-
half required by law, of his intention to make application to this
Court on the first day of February, one thousand eight hundred and
fiftysix, for a sentence or judgment of confirmation of the said title
deed.

. And further, that the said public notices have been publicly and
audibly read at the church door of the Parish Church, in the Village
of Aylmer, in the said District of Oftawa, and in the said Township
of Hull, wherein the said pieces and parcels of land and water are
situated, at the issue of and immediately after Divine service in the
forenoon, on the four Sundays next before the said first day of
February, one thousand eight hundred and fifty-six, and the said
notices were posted at the door of the said church on the first Sun-
day on which they were read as aforesaid, as appears by the certi-
ficate of William K. Hodges, one of the sworn bailiffs of this dourt.

And the Court further considering the summary petition of the
Attorney General of Her Majesty, made and filed in that behalf on
the said first day of February, one thousand eight hundred and fifty-
six, and that due proof hath been adduced of the observance of all
and every the formalities required by law; also that the opposition
of the said Ruggles Wright, the Elder, by him filed with the Pro-
thonotary of the said Court, toand against the confirmation of the said

‘Title Deed has been discontinued with costs, and that the opposi-
tion filed with the Prothonotary of the said Court to and against the
confirmation of the said Title Deed, by the said Pamelia Wright and
others, has also been discontinued with costs, doth adjudge, order and
decree that the purchase or acquisition made by Her said Majesty
Queen Victoria, of the said pieces and parcels of land and water, and
of all and singular the rights, members and appurtenances whatsoever
thereto belonging or in any wise appertaining under and by virtue of
the said Title Deed, be and the same is hereby confirmed ; and there-
upon that all claims in, to or upon the said pieces and parcels of land
and water or some portion thereof be and the same are hereby bar-
red, and that Her said Majesty Queen Vicioria, Her heirs and suc-
cessors, be and remain the incommutable proprietors of the said
pieces and parcels of land and water, to have and to hold the same unto
Her said Majesty Queen Fictoria, Her heirs and successors for ever,
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discharged of and from all privileges and hypotheques with which
the said pieces and parcels of land and water may have been encum-
bered previous to or at the time of the aforesaid purchase or acquisi-

THE QUEEN. tion made by Her said Majesty Queen Victoria.
Ritchie, C. J. And the Court doth further order and adjudge that the Prothono-

—

tary of the said Court do deliver to the said Attorney General of
Her Majesty the said Title Deed of sale filed in his said office.

And the said Court proceeding to make the distribution ot the
amount of purchase money deposited with the deed of sale, being
the sum of one thousand and one hundred and four pounds, sixteen
shillings and two pence currency,
£1404 16s. 2d. Less however the sum of seven pounds ten shillings

and four pence deducted for poundage to the Pro-

thonotary of the said Court, doth adjudge and order

£7 10s. 4d. by and with the consent in writing of the said ven-

dors and of record in this case, that the sum of one

thousand three hundred and ninety seven pounds

five shillings and ten.pence be paid and distributed
£1397 58. 10d. as follows:

1st. That the said opposant Jokn O’ Meara be paid the amount of
his debt, interest and costs as claimed in and by his said opposition
to wit; for his said debt the sum of four hundred and thirty pounds
fourteen shillings and two pence....c.ccccceeeeerseesens oo £430 14s. 2d.
for the interest acerued thereon up to this day, the
sum of twenty eight pounds eight shillings and six

PeNCeeuitiivcrtrrrnsseerorsasens cernesneesinane erereennne £28 8s. 6d

and for his costs of opposition the sum of five pounds

and ten PeNce.cecrssirsrcrersensersnesestaoraiininiisessise £5 0s. 10d.
£464 3s 6d.

2nd. That the remaining balance of nine hundred
and thirty-three pounds two shillings and four pence
be paid to the said vendors Andrew Leamy and
Erexinag Wright...oiiieerennsesiorssnessesnssonsesonneennss £933 28, 4d.
£1397 5s. 10d.
which sum being duly paid the Prothonotary shall be discharged.
Ten words erased are null and void. .
(Draft,) Certified a true copy.
(Signed,) At LaFoNraINg,
Prothonotary Sup. Co.
Dis, and Co. Ottawa.

This was certainly on its face a good and perfect con-
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firmation by a Court of competent jurisdiction of the 1880
Crown’s title, and, I think, put the Crown, from the CH;;;;ER
moment it was adjudged for the Crown, in good faith, p,, - Qmmv.
with a title on its face good and anthentic. Rt Gy

Then, what does the Code declare in reference to pre-~ )
seription. Art. 2,206 of the Civil Code declares:

Subsequent purchasers in good faith, under a translatory title,
derived either from a precarious or subordinate possessor, or from
any other person, may prescribe by ten years against the proprie-
tor during such subordinate or precarious holding.

Art. 1,449 :

The purchaser of an immovable, which is subject to or hypothe-
cated for dower, cannot prescribe against either the wife or children
80 long as such dower is not open. Prescription runs against chil-
dren of full age during the lifetime of their mother from the period
when the dower opens.

Art. 2,251:

He who acquires a corporeal immovable in good faith, under a
translatory title, prescribes the ownership thereof, and liberates
himself from the servitudes, charges and hypothees upon it by an
effective possession in virtue of such title during ten years.

Art. 2,253 :

It is sufficient that the good faith of subsequent purchasers existed
at the time of the purchase, even when their effective possession
only commenced later. Knowledge acquired since will not vitiate
the title (1).

Art. 2,193 :

For the purposes of prescription, the possession of a person must
be continuous and uninterrupted, peaceable, publie, unequivocal,
and as proprietor.

Art. 2,194:

A person is always presumed to possess for himself and as pro-
prietor, if it be not proved that his possession was begun for another.

Art. 2,202:

Good faith is always presumed ; he who alleges bad faith, must
prove it.

(1) See Lepage v. Chartier, L. C. Jur, 29,
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1880 Then as to what will amount to interruption :
Cumveme  Art. 2,924, after providing that a judicial demand in
Trm &mw. proper form served, &c., creates civil interruption, pro-
~—— vides that:

Ritchie, C.J.
S— No extra judicial demand, even when made by a notary or bailiff,

and accompanied with the titles, or even signed by the parties
notified, is an interruption, if there be not an acknowledgment of
the right.

Now with reference to prescription, I cannot assent
to the proposition contended for by the appellant, that
the Crown could not acquire by prescription before the
Code, and that before the establishment of the Exche-
quer Court of Canada the Crown could not prescribe
against the subject. '

Art. 2,211, which declares, as old law, that the Crown
may avail itself of prescription, and says the subject
may interrupt such prescription by means of a petition
of right apart from the cases in which the law gives
another remedy, in express terms negatives the proposi-
tion thus put forward, and which I am bound to ac-
cept as an authoritative exposition of the law.

‘What, then, is the position ofthe Crown in reference
to this property ? It must be admitted the Crown
entered lawfully and has held possession continuously
and peaceably for 26 or 27 years. Now, assuming that
a documentary title has not been shewn, and that the
expropriation has not been regular, and that the judg-
ment of confirmation did not do what it professes to
do, viz., bar all claims and make the Crown *“the in-
commutable proprietor” of the property, is not the
Crown in a position to invoke a 10 years’ prescription as
claimed on its behalf with respect to that portion of
the property conveyed by Mrs. Sparks and her husband
to the Crown? Wholly apart from the 9 Vic., c. 87, I
think the deed from Sally Olmstead and Sparks to Her
Majesty, having been duly passed as a deed of sale in



VOL. IV.] SUPREME COURT OF CANADA. 61

authentic form, was a conveyance which, if the grantors 1880
had been the owners of the property, would have con- CREVRIER
veyed the title to Her Majesty, and, therefore, was 8 yn &mm«.
~ translatory title sufficient in law to base a prescription;  —
and without discussing whether bad faith can be at- thch_liC'J'
tributed to the Crown, it is, to my mind, abundantly
clear that as to this deed there is no pretence for saying
that there is the slightest evidence of bad faith at the
time the deed was executed in September, 1849. There
is not a particle of evidence to show that the Crown or
any of its officers had any knowledge or intimation that
the interest of Mrs. Sparks was precarious or subordi-
nate, or that she and her husband were not what they
professed to be, and that they sold as the absolute
owners of the property ; and it cannot be disputed that,
from the date of that deed till the present time—a period
of upwards of 30 years—the Crown has been and still
is in the continuous and uninterrupted, peaceable,
public, unequivocal possession as proprietor. Under
such circumstances I am at a loss to understand how
it can be successfully contended that the exception
claiming a 10 years’ prescription has not been made
out.

As to the deeds from Leamy, they stand in a some-
what different position, because it is claimed to be
shewn that by divers letters and documents from the
Public Works Department, dated respectively 11th.
April, 1858, 16th April, 1858, 27th April, 1853, 18th
May, 1855, and also a direct intimation from two of the
parties interested in the property in these words :—

Hull, April 26, 1855,

To the Honorable the Commissioner of Public Works :

SIr,—

’ ‘We desire to state for your information and for the informa-

tion of the Government, that the proposed sale of land in the town-

ship of Hull, by Mr. A. Leamy to the Government, is made without
the sanction of the individuals who are mainly interested as pro-
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1880  prietors of that land ; that we are personally interested in theland,
“~~  and have an incidental interest towards another portion included in

CHEX_RIER the proposed sale. You will use this information as you deem mete,

Trae QuEeN. and should it prove of any benefit to the public service, it will
be most gratifying to
Your most obedient, humble servants,
(Signed,) Trowas MoGoEy.
HuL. WrieHT.

that the Department and the officers engaged in buy-
ing this property for the Crown had knowledge of the
defects in Leamy’s title, and so subsequently taking a
deed from him and his wife as absolute owners placed
the Crown in bad faith. It must be borne in mind, that
though Mrs. Sparks and husband’s deed to Leamy, on its
face dealt with and conveyed her interest in the pro-
perty as simply a right of dower, Leamy’s deed to the
Crown distinctly stated on its face that he and his wife
were the absolute owners, and it must be likewise
remembered that he had a quit claim dated 8rd Feb-
ruary, 1858, from the heirs of Philemon Wright of all
their interest in the lot assigned to the widow, and
this may possibly acconnt for the deed from the widow
to him dealing only with the question of dower. If
this quit claim must be treated as I have already
pointed out, I think it must be as a genuine document.

‘When the deeds were made by Leamy and wife to the
Crown, he was actually in the position of absolute
owner by force of the widow’s deed and the quit claim
of the heirs; and if so, the Crown purchasing from him
as owner, and receiving a deed of sale in authentic form
to convey the interest, without reference to the Public
Works Act, surely the Crown cannot now be said by
the person claiming under these very heirs to have pur-
chased in bad faith ? But it is said the Crown on the
face of one of the deeds took security or caution. I think
thisshould have no prejudicial effect ; asdifficulties had
been started, the officers of the Government no doubt
felt it their duty to take every precaution, even if it

Ritchie, C.J.

—
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might be considered excessive caution, to secure the 1880
public against any possible difficulty arising. I do not Cazvaums
think it is a reasonable presumption that the Crown, or . &mmr.
the officers of the Crown, should desire to take a had —
title, still less to buy from a person whom they knew  ore 0.
to be falsely putting himself forward as owner, and take
a deed from him as owner, when they knew, or had
reason to believe, the property belonged to others, and
this too when they had an Act of Parliament under
which the property and an undeniable title could be
acquired in defiance of the real owner. '

But the good faith of the Crown does not rest on this
alome. Application is made to the Superior Court for
a confirmation of this title from Leemy, and there we
find the very parties who signed the so called protest
opposing the confirmation, and though the oppositions
could not be found, from the defense au fonds en droit
filed to the oppositions, we can readily discover what
had been alleged by them against the confirmation,
viz., “ That they, the opposants, were the proprietors of
the property conveyed, and that Leamy and wife were not
and had no right to convey the property, and that con-
firmation of title should not be granted unless upon pay-
ment to the said opposants of a portion of the money
deposited in Court.” Instead of making good the op-
positions, what do wenext find? One of the opposants
moving to be permitted to withdraw and discontinue
his opposition ; and on the 3rd July, 1856, when motion
1s made on behalf of Her Majesty that a sentence or
judgment of the honorable Court be now granted con-
firming the title of Her Majesty in the cause deposited
with the Prothonotary, all the opposants, including
McGoey and Hull Wright, consenting by their respec-
tive attornies to such judgment.

But as the petitioner has attempted to fasten bad faith
on the Crown,through the communications which passed -
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between the different officers in respect to the property,

Cunveer there would seem to be no impropriety on a question

v.
THE QUEEN.

Ritchie, C.J.

of this kind in looking at all that passed, and reading
all the communications, rather than selecting some and
rejecting others. If we do this, the letter written on
the 24th July, 1856, after the judgment obtained by the
attorney of Record to the Commissioners of Public
Works, which is as follows :—

AviLMER, 24th July, 1856,
To the RBonorable the Commissioners of Public Works, Toronto :
GENTLEMEN,—

I beg to enclose herewith the deed of sale of the Tth May, 1855,
from Andrew Leamy and his wife to Her Majesty, the ratification
thereof by the Honorable Frs. Lemieux under date 19th May, 1855,
and au enregistered copy of the judgment of confirmation, which I
obtained at the last term of the Superior Court, in this district, and
which iully completes for the Government exclusive title to the lands
purchased under the above deed, at the same time that it frees them
from all incumbrances. I have also effected a purchase from Dr.
Church of that portion of his property, which had been assumed by

you for the Gatineau works. * *® *
I have the honor to be,
Gentlemen,

Your obedient servant,

(Signed,) T. McCorp.
would show very conclusively that from that time
those representing the Crown believed, and acted on
the belief, that by that judgment the exclusive title of
the Crown, free from all incumbrances, was fully com-
pleted ; and from that time the Crown should be held to
be in good faith.

But, wholly apart from this, after this judgment,
thus passed and wunappealed from, has remained
in the records of the Court unchallenged in any
way by any party for any cause whatever for
upwards of 23 years, is it not asking too much of
this Court to say, that in favor of a party claim-
ing under deeds of gift from these very people, and
actually from the widow of Leamy who made the deeds,
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that the Crown has not acted in good faith, and hasnot 1880
been for ten years, in the words of the article of the Camyaier
Civil Code, in good faith “in the continuous and un-,,, - Ei'UEEN_
interrupted, peaceable and public, unequivocal posses- = ——
sion ” of the land now claimed as proprietor thereof. thdl_f_’_c'J'
After giving this case much more than ordinary con-
sideration, I have arrived at the conclusion, that under
the deed of September, 1849, the Crown purchased by
a gcod translatory title 21 acres, 1 rood and 25 perches
of this property, and has since possessed the same as
absolute owners, and nothing has since taken place to
disturb or interrupt this possession, and that the Crown
has a legal title by ten years’ prescription.
As to the 65 acres acquired under Leamy’s deeds,
though there may be some doubt as to the right of
Mzs. Sparks to sell the legal estate, yet as it was shown
Leamy got deeds from the very heirs through whom
the petitioner claims, and as the title was confirmed by
a judgment of a Court of competent jurisdiction, at any
rate from the date of the judgment of confirmation, if
not from the date of the deeds, the Crown has been in
good faith, and therefore acquired a legal title by pre-
scription of 10 years.

FoURNIER, J. :—

The property claimed by the suppliant, the present ap-
pellant, is part of lots 2 and 8, containing two hundred
acres each, in the 5th range of the township of Hull;
originally granted to Philemon Wright, by Letters
Patent from the Crown, on the 5th January, 1806.

On 25th April, 1808, the said Philemon Wright, by
indenture, transferred and ceded the said lots of land,
together with some other property,to Philemon Wright
Jr., his son.

Philemon Wright Jr. married Sarah, alias Sally, Olm-
stead on the 4th May, 1808, without having previously

5
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made a contract of marriage, and the above property, by
the sole operation of the law, became subject to the
customary dower of Sally Olmslead and the children
issue of her marriage with said Philemon Wright.
"He died about the 4th December, 1821, leaving as
his sole heirs and representatives, Philemon Wright,
now Philemon Wright, senior; Hull Wright, now
deceased ; Pamelia Wright, now wife of Thomas
McGoey, of the said Township of Hull, yeoman;
Horatio Wright, now deceased ; Wellington Wright,
also deceased ; Serina Wright, also deceased ; Erexina
Wright, now widow of the late Andrew Leamy; and
Sarah Wright,now widow of the late Andrew Boucher ;
to wit, eight children, all issue of his marriage with
the said Saerah Olmstead, his wife, who became seized
and possessed of his estate, according to the laws of
the said Province of Quebee, equally for one undivided
eighth each.

Weilinglon IW:L'ghl, one of the sald heirs, died at
Ottawa, abhout the year 1856, leaving no issue and
without having made a will; leaving his surviving
sisters and brothers his heirs-at-law.

Hull Wright, also one of the said heirs, died
without having made a will, about the 22nd April,
1857, leaving eleven heirs-at-law, nine of whom were
the Jawful issue of his marriage wilh Suzan Morehead,
to wit: Philemon Wright, Isabella Wright, Samuel
Wright, Pamelia Wright, Sarah Wright, Suzanna
Wright, Serina Wright, Mary Jane Wright, Helen
Wright, and two children issue of his marriage with
Mary Sully.

Horatio Wright, another of Philemon Wright's heirs,
died intestate, without issue, and leaving as his heirs-
at-law his brothers and sisters.

Erexina Wright also died without issue or will,
thus leaving the surviving brothers and sisters ithe



VOL. 1IV.] SUPREME COURT OF CANADA. 6%
_heirs-at-law of Philemon Wright, each for one-fifth 1880
jointly with her nieces and nephews for one-fifth as CEEVRIER
representing Hull Wright their father deceased. TE &bmn.
In 1862 Suzan Wright, daughter of Hull Wright, ——
died in Ottawa leaving as issue of her marriage with Mel- Fouﬂr’ T
vin Whiting, Emma Whiting, the sole heir of her
mother’s rights in the succession of Philemon Wright
Jr.
So the only representatives of the said Philemon
Wright Jr., above-mentioned and of his three children,
deceased, Horatio Wright, Wellington Wright, and
Serina Wright, are :—
1st. Philemon Wright, of the said City of Hull,
carpenter.
‘2nd. Pamelia Wright, of the said Township of Hull,
wife of Thomas McGoey, of the same place, yeoman.
8rd. Erexina Wright, of the Township of Hull afore-
said, widow of the late Andrew Leamy, in h1s lifetime
of the same place, lumberer.
4th. Sarah, alias Sally, Wright, of the Township of
Nepean, in the County of Carleton, in the Province of
Ontario, widow of the late John Boucher.
5th. The said children of the said Hull Wright, to
wit :—1. Philemorn Wright, of the said City of Ottawa,
saddler; 2. Mary Jane Wright, of the said City of -
Ottawa, wife of David Allen of the same place, car-
penter; 8. Serina Wright, of the said City of Oltawa,
widow of the late George Holsted, in his lifetime of the
said Township of Hull, trader; 4. Helen Wright of
the said City of Otlawa, widow of Melvin Whiting, in
his lifetime of the same place, laborer; 5. Samuel
- Wright, now absent from the Dominion of Canada;
6. Pamelia Wright, now of Burlington, in the State of
Iowa, wife of John Sharp; 1. Isabells Wright, now
absent from the Dominion of Canrada; 8. Emma
Wright, of the City of Chicago, in the State of Illinois,

5}
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wife of James D. Fanning, of the same place; 9. Alfred
Wright, of Cleveland, State of Ohio; 10. Sarah, alias
Sally, Wright, represented by her said children, issue of
her marriage with the said Richard Olmstead, viz :—
1st. Alexander Olmstead; 2nd. FEdith Olmstead. 3rd.
Howard Olmstead; 4th.CharlesOlmstead; and 11. Suzanna
Wright, represented by her daughter, issue of her mar-
riage with Melvin Whiting, viz :— Emma Whiling.

The appellant, in virtue of several deeds of donation
mentioned in the petition, which were duly exe-
cuted and registered, became the sole owner of the
rights of the said heirs of Philemon Wright in a property,
being part of Lots Nos. 2 and 3, in the 5th Range of the
Township of Hull, containing 159 acres of land and
water, the metes and bounds being given as follows in
the said deeds of donation, to wit :—

“Commencing at a post planted in the fifth range
line on the boundary between lots number one and
two, thence in a westerly direction following the said
fifth range line a distance of forty chains and six and
one half links to a post planted at the intersection of
said fifth range line with the centre line dividing lot
number three; thence in a northerly direction at nearly
right angles to the said fifth range line, following the
said centre dividing line of lot number three, a distance
of forty chains to a post planted; thence in an easterly
direction parallel to the said fifth range line, a distance
of thirty-five chains, more or less, to the water edge of
the River Gatineaw; thence following down stream
the water edge of the River Gatineau a distance of five
chains, more or less, to a post planted; thence in a
southerly direction, parallel to the aforesaid centre
dividing line of lot number three, a distance of thirty-
five chains, more or less, to the place of beginning.”

This property, by a certain deed of partition and divi-
sion, (partage), to which reference will be made here-
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after,between the heirs of Philemon Wright Jr.,ontheone 1880
part, and Sally Olmstead his widow, of the other part, CHEVRIER
was set apart for her use and benefit by virtue of her &mm‘
customary dower. -
Sally Olmstead was married subsequently to Nicholas Fouf_nfr’ J.
Sparks the 20th November, 1826, and died in Oftawa on
the 9th October, 1871.
It is from this Sally Olmstead, who had but the
usufruct of this property, that the government derive
their title to that part of the property, which they alleged
to have purchased by certain deeds mentioned in their -
defence.
The suppliant claims this property, together with a
sum of $200,000 for the rents, issues and profits derived
therefrom by the government, since their illegal deten-
tion thereof.
The crown pleaded to this petition of right: 1st.
by demurrer, defense en droit, because the petition
fails to describe by a clear and intelligible descrip-
tion the limits and position of the lots in question,
as in the possession of Her Majesty; and, also, because
the petition is insufficient in law in so far as the peti-
tioner has failed to allege any signification to Her
Majesty of the deeds of gift or transfer in virtue of
which he claims the said property and said rents, issues
and profits, which he estimates to amount to $200,000.
2nd. By peremptory exception averring that Her
Majesty became and was seized and -possessed of said
premises by various deeds of sale and alleged inter alia :

That by deed of sale duly made and passed before Larue, notary
public, and witnesses,at Hull, aforesaid, on the 12th day of September,
1849, Sarak Clmstead, or Sally Olmstead, of Bytown,in Upper Canada,
wife of Nicholas Sparks, of Bytown, aforesaid, and by hersaid husband
duly authorized, together with her said husband, for divers good and
valid considerations in deed mentioned, sold, transferred, conveyed
and made over to Her Majesty the tract or parcel of land in said deed
described as follows, to wit :

A certain tract, piece and parcel of land required for the use of
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1880  the Gatineaw Works, and described as follows, to wit: A certain tract,
CH‘;Y;’IER piece or parcel of land commencing at the edge of the Gatineau
2. River, on the south side, on the boundary line between lots number
THE QUEEN. one and two, in the fifth concession of the said township of Hull;
Fournier, J. thence on the boundary line between lots one and two aforesaid,
—— " south, two degrees and fifteen minutes, magnetically, thirty-two
chains to the edge of the outlet of the Gatineau Pond; thence
westerly along the edge of the outlet of the Pond, and northerly
along the edge of the Pond, to a point north, fifty-six and three-
quarters degrees west, magnetically, nine chains and seventy links
from where the said distance on the said boundary line terminated
at the edge of the Gatineau Pond; thence north, thirteen and three-
quarters degrees east magnetically, twenty-eight chains to the edge
of the Gatinear River ; thence along the river edge with the stream
to the place of beginning, being south twenty-two degrees magneti-
cally, three chains and fifty-six links, more or less, containing by
admeasurement twenty-one acres, one rood, and twenty-five perches.

That by a certain other deed, duly made and passed before Young
and his colleague, notaries, at Aylmer, aforesaid, on the said Tth day
of May, 1855, under the number 1032, the said Andrew Leamy and
the said Erexina Wright, his wife, by her husband thereto duly au-
thorized, for divers good and valid considerations in said deed men-
tioned, sold, transferred and assigned, with promise of warranty against
all gifts, debts, dowers, claims, mortgages and other incumbrances
whatsoever, to Her Majesty the Queen, accepting thereof by the Com-
missioners of Public Works, duly represented and acting by the said
William Foster Coffin and Thomas McCord, those certain other lots
or pieces of land in said last mentioned deed described as follows, to
wit:—

Secondly.—A piece or parcel of land, for the most part covered
with water, the water covering the same being portions of the south
and south-east parts of lots numbers two and three in the fifth con-
cession of the township of Hull, colored yellow on the plan number
one, annexed to the said deed of sale entered into by the said parties,
bearing even date with these presents, and executed before us, the
said notaries above referred to, described as follows:

Commencing at the point C of the said plan, on the side line be-
tween numbers one and two in the concession aforesaid, about two
rods south of the high water line of the creek represented on the said
last mentioned plan; thence south westerly to point B, on the line
between the fourth and fifth ranges of the said township of Hull;
thence westerly along the concession line aforesaid to the
point A on the said plan; thence north-westerly and south-
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easterly, being also about two rods west of the Gatineau 1580

Pond to point X on said plan; thence south-westerly to CHE'VR. -mn

point L at the water edge of Gatineauw Pond; thence south- o,
westerly along the margin of the pond to point M on said plan; THB QUEEN,
thence south-easterly through the water of the said pond to point J Fou;i_e_r, I
on the eastern margin of the said pond; thence southerly, south-  —
easterly and north-easterly, following the windings of the said pond

to point O on the said line between the lots numbers one and two in

the fifth range of the township of Hull aforesaid ; thence following

the course of the said line, in a southerly direction to point C, the

place of beginning, containing by admeasurement sixty-five acres

and ten perches, be the same more or less.

" 3rd. By peremptory exception, the Crown also relied
on a deed of ratification passed before Mr. Petiiclerc
and colleague, notaries public, the 19th May, 1855, of
these two lots of land sold to Her Majesty by the deed
above mentioned and bearing date the 7th May, 1855.
The Crown also averred that this deed of sale, in con-
formity with the statute, 9 Vic., c. 87, was deposited
with the prothonotary of the Superior Court, in the
district of Oftawa, and that it was duly confirmed by
judgment of said Court rendered on the 3rd July, 1866,
and that by reason thereof, and in virtue of the provi-
sions contained in the statute, all claims to the lands
(including dower not yet open) as well as all hypothecs
and incumbrances thereon were barred.

4th. Prescription of 80, 20 and 10 years. There wus
also the general issue and a supplementary plea claim-
ing value of improvements.

To the exception of prescription the petitioner
answered, denying the allegations thereof, and more
particularly the good faith of the defendant.

To the 4th and 5th exceptions the petitioner answered,
denying that the parties to these sales had any right of
property on the land they sold, and denying the legality
of the sales and of the judgment of confirmation.

To the 6th exception, the petitioner answered that the
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pretended renunciation by the heirs in favor of Leamy
is a forgery.

To the Tth the petitioner replied generally.

To the supplementary plea, the petitioner alleged bad
"faith onthe part of defendant. There were also general
answers to all the pleas.

The two points raised by the demurrer, to wit: the
insufficiency of the description of the property claimed
and the want of the signification of the transfer of the
issues and profits, after argument on the demurrer,
were decided by Mr. Justice Strong in favor of the ap-
pellant. There has been no appeal from this judg-
ment.

Mcr. Justice J. T. Taschereau, who rendered the final
judgment in the case, from which the present appeal is
brought, having stated, that admitting the suppliant
ought to succeed on the merits, he would yet be unable
to obtain judgment in consequence of the insufficiency
of the description of the property claimed, it becomes
necessary for me to deal with this part of the case.

It was not by demurrer, but by an exception to the
form, exception & la forme, that the Attorney General
for Her Majesty should have objected to this alleged ir-
regularity or insufficiency of the description of the pro-
perty in question. The judgment delivered by M.
Justice Strong is in accordance with Art. 116 C. C. P.
Even Mr. Justice Tuschereau admits that this irregular-
ity should have been objected to by an exception to
the form (exception & la forme), but adds, if he had to
give a judgment in favor of the suppliant, he could not
state nor indicate where the 159 acres of land and
water were situated. Mr. Justice Strosg, on the con-
trary, was of opinion that the situation, the boundaries
and the extent of the land claimed, were sufficiently
described in order to enable the Court to adjudicate
upon the petition. By reading the description given



VOL. IV.] SUPREME COURT OF CANADA. 73

in the petition, it is easily ascertained what property is 1880
claimed. If the appellant had proved that the Govern- CugvmiEe
ment were in possession of the whole 159 acres, a better &IEEN‘
description by metes and bounds could not be given.Fom—Er 1
The difficulty, if any, arises, that having a right to” '
claim but one part of the property, it must be ascer-
tained. This, at first sight, may seem difficult, but is
easily done by establishing the number and the pro-
portion of shares of the heirs represented by the appel-
lant in the property in question.
As will be hereafter demonstrated, by digesting the
titles, the proportion the appellant represents is 47
undivided 55ths, in 88 acres, 1 rood and 29 perches of
these 159 acres.
For these reasons, I am of opinion that this ground
was insufficient, and that the judgment dismissing this
part of the defence should be affirmed, and that the
final judgment ought to have maintained the same
principle.
The second ground of demurrer; which relates to
the want of signification of the transfer, not
having been decided on the merits by Mr. Justice
Strorg, as he dismissed it because it had been im-
properly pleaded, had to be decided upon by the
final judgment. This has been done by Mr. Jus-
tice Tuschereaw, who decided that the appellant
should have signified to Her Majesty the transfer
of the rents and profits of the property before filing
their petition of right. It is now a well settled rule of
law that a transferee of a debt cannot claim it from the
debtor until the deed of transfer has been delivered to
him. The appellant in this case not having caused this
signification to be made, cannot now claim, as represent-
ing the heirs of Philemon Wright Jr., the rents and
profits due -and accrued before he became the owner.
This long debated question has been definitely settled
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since the publication of the Code, and the decisions of
the Courts are now in accordance with the law, al-
though it is well known they were not in the province
of Quebec when the Custom of Peris was in force.

For these reasons, the petition, in so far as it prays
for the rents and profits due and accrued before the
date of the execution of the deeds of grant to the ap-
pellant, must be dismissed. It should be dismssed
also because the rents and proﬁts transferred by the
heirs Wright did not belong to them, but were, on the
contrary, as we shall see hereafter, the property, in her
capacity of dowager, of their mother who died on the
9th October, 1871.

The principal question, and, no doubt, the one upon
which depends the determination of this appeal, is
that which has reference to the validity of the deed by
which Her Majesty purchased this property notwith-
standing the rights and pretensions of the appellant.
I refer to the deed of sale (exhibit of the respondent),
dated 17th May, 1855, to the Crown, represented by Wii-
liam F. Coffin and Thomas McCord, Esquires, as attor-
neys for the Commissioners of Public Works, from
Andrew Leamy and Erexina Wright, his wife. .

Before examining this point it is necessary, I believe,
to ascertain if, in the absence of any adverse title, the
titles relied upon by the appellant are sufficient in law
to enable him to recover the property claimed.

This property, as I have before stated, was originally
sold by letters patent dated 8rd January, 1806, to
Philemon Wright. He was, no doubt, the only true and
lawful owner of it when on the 25th April, 1808, by
deed in due and valid form, he transferred it together
with other lots to Philemon Wright Jr., his son. The
Jatter being possessed of this property at the time of
his marriage, as before stated, having died intestate,
the property fell to his heirs-at-law, who became
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proprietors immediately after his death, subject to 1880
the customary dower of their mother. The plead- CHEYRIEE
ings tried to raise some doubts on this part of the, . 5.‘7 -
case, and the crown relied on the absence and —
irregularities of some of the registers according toFouffl_ef’ J.
law in the place where the marriages, births and
deaths of the family of Philemon Wright Jr. and of his
issue took place. Mr. Justice Taschereuu, in his judg-
ment, uses the following language :—-

Now, there are a great number of Philemon 'Wright’s children,
grandchildren and representatives, have they established their filia-
tion or successive rights ? It is very doubtful, and, in the interest of
the children, it is better not to discuss it.

This objection has not before this Court the import-
ance which was given to it before the Court below.
The appellant, knowing of the impoésibility of getting
those necessary certificates, and of the irregularities in
the keeping of the registers, specially alleges the fact in
his petition, and claimed the benefit of producing
secondary evidence to prove the legal filiation of his
auteurs. This proof has been given, and it is so com-
plete that the Crown before this Court on the argu-
ment did not rely on any such irregularity. For
this reason I will not review the parol and written
evidence adduced on this part of the case. 1 can-
not say more than to my mind, it completely estab-
lishes the filiation of the heirs of Philemon Wright Jr.
These heirs, therefore, had a good and valid title to the
property in question, and could validly dispose of it, as
they did, to the appellant, unless it can be shewn that
at the time they executed the divers deeds of donation
in favor of the appellant, mentioned in the petition, they
had previously alienated their rights in the said pro-
perty. The defence has tried to supply this proof, and,
in support, have fyled a large number of deeds, the
greater part of which have no reference whatever to
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1880 the property in question. In order to dispel the con-
Cruvame fusion that exists, it will be necessary to examine the
Tap amun. details of certain transactions which took place between

—— _ the heirs in relation to this property, and also between
Fournier, J, . .

—— some of these heirs and strangers to the family.

The most important transaction is that which took
place by an agreement in writing, dated 5th March, .
-1838.

By this agreement, the heirs of Philemon Wright Jr.,
after having ascertained by survey made by Anthony
Swalwell, Deputy Surveyor, that the quantity of land in
lots No. 2, 3 and 4, in the 5th concession of the township
of Hull, was 591 acres, 1rood and 120 perches, including
a certain pond of water, the said portions of said land
having been sub-divided, allotted the following portions
to each, that is to say:

To Philemon Wright, 48 acres, 2 roods.

“ Hull Wright, - 43 « 2 «
“ Pamelia Wright, 49 ¢
“ Horatio Wright, 53 “ 1 “ 24p.

“ Wellington Wright, 48
“ Serina Wright, 60 «
“ Erexina Wright, 65
“ Sally Wright, 70«

This division is followed by the following declaration :
“and to Sally Olmstead, our mother, one hundred and
fifty-nine acres.”

This portion was reserved to her in lieu of her dower,
as it is amply established by the deed of sale she exe-
cuted in favor of A. Leamy in 18562, and which will be
spoken of hereafter. The heirs then and there signed,
in favor of each other, certain quit claims or transfers to
validate the division and allotment of the land in ques-
tion. It cannot be said that this agreement or partition
gave any right of proprietorship to Sally Olmstead, who
did not even sign one single one of these quit claims or
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transfers. The effect was to limit her dower to the 1880
usufruct of these 159 acres, but it gave her no right of CH:VE!:EB.
proprietorship over the same, which remained the Tz QUEEN
undivided property of the heirs. It is, however, con- Fousaior.d
tended that this division, in so far as it affects her, gave =~ """
her proprietary rights over this portion. Such an inter-
pretation is in direct opposition to the terms made use
of in the agreement and cannot be entertained. More-
over, this partition, being signed and executed by the
tutors, was an absolute nullity in law.
Now, having shown the heirs to be proprietors of
the portions of land allotted to them, T find that several
of them sold, not their share in the 159 acres, but their
allotted portions. The first was Wellington Wright,
who on the 11th January, 1837, sold to Nicholas Sparks
(one of the vendors to Her Majesty,) all his rights, title
and interest in the 48 acres which were allotted to
him in the said lots 2,8 and 4. Thissale was confirmed
by his co-heirs on the 5th March, 1838. On the same
day, 11th January, 1837, Horatio Wright, another of
the heirs, sold to the same Nicholas Sparks the 53 acres,
1 rood and 24 perches, which were allotted to him by
the above partition. :
The 30th April, 1889, Sally Wright and William Col-
ter, her husband, gave a lease to Andrew Leamy of the
70 acres allotted by the said division to Sally Wright,
and on the 1st of May, 1859, executed a release with
all rights of property to the same Andrew Leamy. ,
The defence also alleges another deed of sale, dated
23rd May, 1859, before Young, N. P., from P. Church to
Her Majesty, of a strip of land forming. part of the 60
acres allotted to Serina Wright by the deed of partition
and quit claim to her.
By referring to all these deeds of sale and quit claims
by the said heirs, to wit: Wellington Wright, Horatio
Wright, Sally Wright, wife of W. Colter, and Serina



s SUPREME COURT OF CANADA. [VOL. IV.
1880 Wright, it is clearly established that they only sold the

Crsvmize portion of land which had been allotted to each of them
Tag é’{mm; by the deed of partition and quit claim of the 5’.ch
T ourmior, J. March, 1838. There is no mention of their rights in

- the 159 acres, the wusufruct of which was enjoyed by
their mother, Sally Olmstead, for her dower, and there is
not a single expression to be found in these deeds
which might be interpreted as evidencing the inten-
tion of alienating their rights in the dower.

The only document which refers to the dower for the
time is Exhibit 14, produced by the Crown, and regis-
tered on the 17th April, 1876.

With reference to this document, I will here remark
that the statement contained in the respondent’s factum,
which reads as follows: “And the seven heirs had, by
Exhibit 14, transferred their rights to Andrew Leamy in
respect to the 159 acres in question,” is entirely
inaccurate. There are only four instead of seven
of the heirs, which are named in that document,
to wit : H. G. Wright, Elizabeth Wright (Mrs. Leamy),
Sarah Wright, and Philemon Wright.

By this document, dated the 8rd February, 1853,
these four heirs would appear to have transferred, for
good and valuable consideration, previously received,
all their rights in the above property subjected to the
dower ag follows: “All right, title, interest, claim of
whatever nature, either as heirs or otherwise, which we
or any of us now have, or may hereafter have, to or,
upon the following lot of land and premises, to wit:
that piece or parcel of land and pond of water hereto-
fore belonging to Philemor Wright Jr. in his lifetime,
of Hull aforesaid, and which, at a division or partition
of his property between his heirs and his widow, Sarah
Olmstead, was set apart fo and for the wuse of the said
Sarah Olmstead, as will appear by reference to a dia-
gram drawn by Anthony Swalwell, surveyor, annexed
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to a transfer made by the said Sarah Olmstead to the 1880
said Andrew Leamy.” CHnvRIER
At the foot of this document, we find subscribed the stz &'U _—
names ‘of H. G. Wright, Elizabeth Wright, Sarah ——
Wright and. P. Wright, which, the defence alleges, are Foufir’J'
the true signatures of the parties, and witnessed by
James Goodwin and John Doyle.
The appellant contends that the document is a forged
one. ‘ '
One of the witnesses to the document, James Good-
win, admits his signature, but says: “I have not the
slightest recollection of the names being set to said docu-
ment, nor the place where it was signed. Withoutmy
own signature being there, I should not have recollected
anything about it.” To the following question: “Harve
you any recollection of being asked to be a witness to said
document by any one, or is it by your signature being
there that you supposed you were called a witness ?”
He answers: “ All T can swear to is, that is my signa-
ture, but I have no recollection seeing the party sign the
said document.”
Further on he says: “I have no recollection of the
signing in my presence, I could not swear whether I
was present or not when they signed.”
It is proved that the other witness, John Doyle, is
dead. Being examined as to the genuineness of his
signature, Goodwin says that, to the best of his judgment,
it is his signature. M. Farley, who was examined on
this point, says: * From the longlapse of time that has
taken place, I would not undertake to swear that the
signature, John Doyle, is his signature, thatis to say, to
swear positively to it, but my impression is that it is
his signature.” '
The defence also endeavored to .prove by witnesses
that there was a resemblance between the signatures of
P. Wright, Horatio G. Wright and Sarah Wright, com-
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1880 pared with their present writings. Altho’ such proof
Casvrme is generally of little value, in this case the evidence in
support of their contention is very weak.

Fourmioe. J The witness Clark, who produced some receipts in
— ' "order to compare the signatures, says that he believes
the signatures at the foot of this document, U. TU. No. 14,
H. Wright, P. Wright and Sarah Wright were written
by the parties who signed the receipts he produced ;
but at the same time declares that once only he saw
P. Wright sign in his presence, but never saw him
write. He points out a difference between the signa-
ture of H. G. Wright on the exhibit U. U. and the re-
ceipts signed by him.

This evidence, in absence of any proof in rebuttal,
would certainly not be sufficient to declare these signa-
tures genuwine. Yet, in this case, there are the
declarations of two of the parties, who swear that they
never signed such adocument. Both are interested in the
suit, and their evidence, therefore, would not be of much
weight were it not corroborated by certain statements
of facts which could have been rebutted. The first de-
clares that at the time this document is purported to
have been executed and signed, to wit: 3rd February,
1858, he was passing the winter of 1853 at the Upper
Gatineau, where he was making lumber in the shanties.
He produced his memorandum book containing the fol-
lowing entry: ¢February 8, 1858, J. McCondy, 82.”
This fact, which was not contradicted, proves positively
that the document does not contain his genuine signa-
ture. As to Sarah Wiight, it is proved that for seven
years she had not been on speaking terms with Mr,
and Mrs. Leamy, and that the first time she spoke to
them it was on the occasion of her second marriage.
This fact tends to corroborate her denial of her signa-
ture. The other alleged parties to this document were
not examined, but we find H. E. Wright one year later

0.
TrE QUEEN.
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informing, by an official letter, the Government that he 1880
isone of the proprietors of the property Leamy intended CHRVRIER -
to sell. He was dead several years when the evi-q av...
dence on this petition was taken. If he had signed the
document U. U. in favor of Leamy, it is not probable
that he would have sent this protest. [Elizabeth or
Erexina Wright is Mrs. Leamy. Admitting even
that this is her true signature, there can be no
doubt that, as regards her, it is an absolute nullity.
She was at the time wunder the control of her
husband, sous puissance de mari, and no contract
or deed affecting her immovable property could
be executed by her in favor of her husband. The law
forbids it. She could, however, anthorized by her hus-
band, have sold these rights to a third party, but this she
has not done, as can be ascertained by referring to the
deeds in which she appears with her husband.

There is, however, another ground which is sufficient to
render the document in question of no value, supposing
it to be genuine, and this covers all the alleged signa-
tures. It is that a document or deed such as that one,
purporting to convey real estate, not having been regis-
tered, cannot affect the petitioner who has purchased .
these rights, and has had his divers deeds of donation,
&ec., registered previously, as T have shown above.

Then, also, in order that the Crown may set up suc-
cessfully these quit claims, they must come within the
4th section of ch. 35, Cons. Stats., L. C., “an Act respect-
ing land held in Free and Common Socage, and the
transmission and conveyance thereof” Now, according
to the laws of England, these quit claims are invalid,
because no consideration is mentioned.

To summarize, this document is of no value: 1st.
because the signatures have not been legally proven;
2nd. inasmuch as it affect Mrs. Leamy’s share, it is an
absoleute nullity; 8rd. if it was really signed by the

Fournier,J.

- .
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parties, the purchaser (Leamy) has lost all the rights he
acquired in virtue of that document, because he did not
have it registered. In the deed dated 7th May, 1855,
as well as in the other deeds, it is evident Mrs. Leamy
"did not sell any property of her own, but simply joined
her husband in the sale of certain rights he had pur-
chased from Mrs. Sparks, in order to give the purchaser
a release of her dower or other matrimonial rights she
might have upon the property sold thereby. J

The different deeds themselves, which I have sepa—
rately reviewed, prove conclusively that the heirs of
Philemon Wright Jr. have never alienated any share
of their proprietary rights in the said 159 acres set apart
for the dower of Sarah Olmstead, their mother, and a
good reason for their not doing so before, no doubt, was
because their mother, who had the usufruct of the pro-
perty, only died on the 9th October, 1871.

Although it has been established that the heirs of
Philemon Wright have not alienated their rights in
this property, (with the exception, perhaps, of Erezina
Wright, Mrs. Leamy, as to two acres,) Her Majesty has,
nevertheless, obtained conveyances of a certain portion
of this property..

The examination of the title deeds of the awutewrs of
the Crown, which will be made hereafter, in respect to

the plea of prescription relied on by the Crown, will

show that these conveyances were made by persons
who were not proprietors. But first, it is necessary to
refer to the all important question raised on this ap-
peal, viz: whether the conveyances of the property in
question were made in conformity with the provisions of
9 Vic., c. 87, and whether the confirmation of this second
title, which was granted of one of the conveyances on
the 8rd July, 1856, by the Superior Court sitting at
Aylmer, has the effect of divesting the lawful propnetor
of his rights in the property.
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This statute, passed in amendment of 4 and 5 1880
Vic,, c. 83, establishing the Board of Works, makes Crmvaren
special provisions in reference to the powers of the.. &UEEN_
commissioners in entering into agreements for the -

] Fournier, ],
purchase of property for the public works of the pro-~  __
vince. The principal sections of the Act, which it is
necessary to refer to in the present case, are the
following :

By sec. 5 it is enacted :

That the said commissioners shall have power, by writing under
their hands and seals, on behalf of the province, to make and enter
into all necessary contracts, agreements, stipnlations, bargains and
arrangements with all and every person or persons whomsoever,
upon, for, or respecting any act, matter or thing whatsoever, relative
to the public works of this province * * *,

Sec. 8 says :

That it shall be lawful for the said commissioners to authorize their
engineers * * * to enter into and upon any and all grounds to whom!*
soever belonging, and to survey and take levels * * * as they may
deem necessary for any, or all, of the purposes and objects under the
management and control of the said commissioners, as aforesaid ; and
the said commissioners, in and for the said purposes, shall, at all
times, have power to acquire and take possession of all such lands
or real estate, and to take possession of all such streams, waters and
water courses, the appropriation of which, for the use, construction
and maintenance of such public works as aforesaid, shall, in their
Jjudgment be necessary; and that the said commissioners may, for
that purpose, contract and agree with all persons, seigniors, bodies
corporate, guardians, tutors, curators and trustees whatsoever, not
only for and on behalf of themselves, their heirs, successors and
assigns, but also for and on behalf of those whom they represent,
whether infants (minor children), absentees, lunatics, idiots, femes-
covert, or other persons otherwise incapable of contracting, who are,
or shall be possessed of or interested insuch lands, real property, &c.

After providing for the mode of compensation for
such' lands, &c., and tenders, in case of parties refusing
to agree on compensation, the section goes on to say :

If the owner or owners of such land * * * do not reside in the
vicinity of such property so required, then notice shall be given in
6% ;
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the Official Gazette and in two distinct newspapers, published in, or
adjoining, the district in which such property is situate, of the inten-
tion of the commissioners to cause possession fo be taken of such
lands * * * and after thirty days from the publication of the last
notice, possession may be taken accordingly; and all land * * *
contracted for, purchased, or otherwise acquired by the said com-
missioners in manner aforesaid, shall be vested in, and become, and
be, the property of Her Majesty * * * and the respective con-
veyances théreof, not being notarial deeds, shall be brought to and
recorded and enrolled in the office of the Registrar of this provinee,
but being so enrolled, or being notarial deeds, need not otherwise bs
made by matter of record, and such conveyances may be accepted
by the said commissioners on behalf of the Crown. B

Sec. 9 enacts:

That in Lower Canada the compensation awarded as aforesaid, or
agreed upon by the said commissioners, and any party who might,
under this Act, validly convey the lands, or lawfully in possession
thereof as proprietor, for any lands which might be lawfully taken
under this Act without the consent of such proprietor, shall stand in
the stead of such land ; and any claim to, or hypothec, or encumb-
rance upon the said land, or any portion thereof, shall be converted
into a elaim to or upon the said compensation.

After providing for payment of such compensa-
tion, and deposit of an authentic copy of the con-
veyance or award in the hands of the prothonotary
of the then Queen’s Bench (now Superior Court), in
case the Commissioners shall have reason to think that
hypothecs or claims exist, in order to purge the same,

. the clause further enacts:

And proceedings shall be thereupon had upon application on .
behalf of the Crown for the confirmation of such title in like man-
ner as in other cases of confirmation of title, except, that in addition
tothe usual contents of the notice, the prothonotary shall state that
such title (that is the conveyance or award), is under this Act, and
shall call upon such persons entitled to, or to any part of the land,
or representing or being the husband of any parties so entitled, to
file their oppositions for their claims to the compensation, or any
part thereof, and all such oppositions shall be received and adjudged
upon by the Court, and the judgment of confirmation shall forever
bar all claims to the lands or any part thereof (including dower not
yet open), as well as all hypothecs or encumbrances upon the same ;
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and the Court shall make such order for the distribution, payment 1880

‘61- investment of the compensation, and for the securing of the rights CHE\:';IIER‘
of all parties interested as to right and justice, according to the pro- .
visions of this Act and to law shall appertain, Tar QueEx.

Sec. 17 enacts: Fournier, J.

]

That the chief commissioner, for the time being, shall be the legal
organ of the commissioners, and all writings or documents signed by
him and countersigned by the secretary, and sealed with the seal of
thg chief commissioner, and no others, shall be held to be acts of the
said commissioners, )

Though there have been several amendments to this
statute, these provisions have not been changed,—they
are even now to be found in the statute of the Domin-
ion, 81 Vie., ch. 12, respecting the Public Works.

Such were the formalities and provisions by which
the commissioners were bound, in order to make a
valid contract for the purchase of the property in
question. Have these provisions been complied with,
in-order that Her Majesty may avail herself of the
extraordinary and exceptional advantages which are
attached to the confirmation of a title obtained under
this act ? :

The first instrament invoked by Her Majesty, and
set up in the 4th plea or exception, is one passed in
authentic form before Larwe, notary, and witnesses, at
Hull, on the 12th September, 1849. By this deed Sarah
" Olmstead, authorized by her husband, Nicholas Sparks,
sells to Her Majesty, represented, as therein stated, by
Hon. Etienne Taché, Commissioner of Public Works, the
property which is therein described, and which forms
part of the land claimed by the appellant, and of which
Satah Olmstead had enly the usufruct, as we have before
ascertained.

The Commissioner of Public Works mentioned as
representing Her Majesty, Hon. E. Taché, was not a
party to this instrument; he did not sign or seal it.
It does not state that the contract is entered into in re-
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ference to Public Works, pursuant to the Statute 9 Vic.,
ch. 87. The consideration is declared to have been paid
by Horace Merrill, Superintendent of the Slides, “ repre-
senting Her Majesty on the part of the Commissioner of
Public Works,” but it is not stated in virtue of what au-
thorization he thus acted, nor did he sign the deed.

- Moreover, it does not appear by the record that this con-

veyance has ever been accepted by the commissioner, as
provided in the 8th section, “and such conveyance
may be accepted by the commissioner on behalf of
the Crown.” No deed of ratification or confirma-
tion of this title deed was ever obtained by the
Crown. TUnder these circumstances it is apparent
that the acquisition of this property was not made in
accordance with the provisions of the 9th ¥ic., ch. 87.
1st. Because it was not purchased from a person who
had power, under the statute, to convey ; 2nd. Because
the commissioner had no authority to delegate his
powers under the act for the purpose of acquiring pro-
perty, the statute only authorizing him to contract ; 8rd.
Because he was authorized to enter into contracts on
behalf of the province only by writing under his hand
and seal; 4th. Because he did not subsequently accept
the conveyance under his hand and seal, the 17th
section enacting that no writing or document shall be
held to be the act of the commissioner unless signed
and sealed by him, and countersigned by the secretary.
Now, this instrument not being executed in conformity
with the provisions required by law, is necessarily void
and of no value. The commissioner could not purchase
property otherwise than as provided by the statute
which created the Board of Works and defined the
powers of the commissioners. A similar interpretation
has been given to the same clause by Sir William
Richards, in the case of Wood vs. The Queen.

-It will also be seen, that many of these defects above
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stated are to be found in the second title deed relied on

87
1880

by Her Majesty, as to the acquisition of another portion Cazvaes
of this property, to wit: in the conveyance by Andrew ;. &EEN_

Leamy and Erexina Wright, his wife, dated the Tth
May, 1855, and bearing the notary’s number 1032. The
Commissioners of Public Works do not appear as pre-
sent at the time of the execution of this conveyance.
In their stead Messrs. Coffin and Mc Cord, not specifying
their authorization, enter into an agreement obliging
themselves se portant forts pour eux to have the deed of
sale ratified within fifteen days thereof. On the 15th
May, 1855, this conveyance was ratified by notarial
deed passed at Quebec, before Mtre. Petitclerc and col-
league, notaries, by Hon. Francois Lemieuz, then Com-
missioner of Public Works, Thomas Begley, Secretary,
but it was not sealed with his seal, as required by the
17th section of the Act.

~ By examining the abstract of titles of Leamy and his
wife, the vendors, it is shown that they had acquired
from Sarah Olmstead (who had only the dower, douai-
riére,) their rights in the property sold, and that they
had, as she had, only a precarious title, and that the
statute did not authorize them to sell such property to
the Commisioners of Public Works. )

Let us see who really were the parties authorized by
the statute to sell to the commissioners? They are
eniimerated in section 8:

Seigniors, bodies corporate, guardians, tutors, curators, and
tmjstees whatsoever, not only for and on behalf of themselves, their
heirs, successors and assigns, but also for and on behalf of those
whom they represent, whether infants (minor children), absentees,
lunatics, idiots, femes couvert, or other persons otherwise incapable

of contracting, who are or shall be possessed of or interested in such
lands, real property, streams, waters and water courses, as aforesaid.

' We find here a large number of persons whose
quality of legal representatives of the proprietors would
not ‘have been sufficient in law to enter into a contract

-~

Fournier, J. -
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1830  of sale, had not the law, in the public interest, author-
Casvrme ized them to do so.
THE &mmr. The question then arises, are there other persons, be-
Foumer, J. sides those just enumerated, who can legally convey
- @ property pursuant to the statute? The proprietor
and the proprietor only, and the law says so in
the most positive and wunequivocal terms. In
the following section it is there stated: “any party
who might, under this Act, validly convey the lands or
is lawfully in possession thereof as proprietor.” The first
part of this sentence refers evidently to those who
are named in section 8, and the latter part to the
proprietors designated by the following words:
“those who are lawfully in possession as propriefors.”
Only these two classes of persons are authorized ¢o
give a title to the commissioners. Thus, a person
who has only, say the wusufruct, the right of
dower, who is a tenant, or a squatter, could not
give a valid conveyance, and all contracts entered
into with them by the commissioners, affecting
the property, would be absolutely null and void, and
consequently do not come within the class of such titles
as can be validly confirmed under the 9th section.

It must be borne in mind that this statute has intro-
duced exceptional legislation, and must therefore, as all
laws relating to the expropriation of the property of the
subject, be rigorously and strictly construed. We can-
not extend its provisions, even if it were in the public
interest.

In this instance, if it isreasonable to suppose that
the commissioners were authorized to purchase from
the lawful proprietor, or from those who, (altho’ they
could not otherwise legally convey,) were authorized
in their legal representative quality of proprietor
to sell, surely it is impossible to go so far as to contend
that this statute has authorized the purchase of 4’s
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property from a third party, which would be the 1880
case if the Crown had the right to acquire the property Casvers
from the wusufruitiere. Tem C‘i'v _—
The commissioners, in order to avail themselves of ——
the benefit of that statute, must have purchased from Fouf’_lir’ J.
some person who was lawfully in possession as pro-
prietor, or who had the representative character of the
proprietor such as curator, tutor, &c. Leamy had not
any such representative character, and he was not the
proprietor.
Nor can the acquisition made from Leamy be justi-
fied or validated on the ground that the real owners,
proprietors, could not be found, for the statute has
made provision for such a case in the 8th section. It
provides that it shall be the duty of the commissioners
to give notice in the official Gazette, and in two distinet
newspapers, of their intention to cause possession to be
taken of the necessary land, and after thirty days from
the publication of the last notice, the law authorizes
them to take possession.
The commissioners did not think proper to adopt this
mode of acquiring this property, but they purchased
from Leamy, whom they knew was not the proprietor,
as is clearly established by the writings (which will
be hereafter mentioned) of Meéssrs. Begley, Secretary of
the Board of Works ; Coffin, Merrill, &c , writings which
informed them that the heirs of Philemon Wright Jr.,
whose names were given, were the lawful proprietors
of the land they required. Was it not their duty to
purchase from these heirs; and if they did not wish to
make a contract with them because Sally Olmstead, in
virtue of her dower, or 4. Leamy, as her assignee or repre-
sentative, was still in possession of the property, conld
they not at least have proceeded against them, as they
might and were bound to do against an unknown or
absent proprietor, in conformity with the provision
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contained in section 8, to which I have just referred ?

Camvmee But, no, instead of doing so, they thought it proper to

v,
THE QUEEN.

Fournier, J.

—

enter into a contract with a person whom the statute
did not authorize to sell. :

In my opinion, therefore, the two conveyances above
cited, in so far as they are said to convey more than usu-
fructuary rights, must be considered void, as being
executed contrary to the provisions of the statute and
conferring no right on Her Majesty.

These two conveyances are also void in consequence of
of the non-compliance with an essential formality impos-
ed by the statute, the affixing of the seal of the commis-
sioner. This objection, at first sight, may seem but a
technical objection, which should not entail such a grave
consequences as the avoidance of a conveyance which
would otherwise be valid. The statute provides, it is
true, for the acquisition of property by deeds in authentic
form, but it does not relieve the commissioner from the
obligation of affixing his seal to such deeds; on the con-
trary, it declares that no other writing or document, than
those bearing such seal, shall be held to be the act of the
said Commissioner. The provision being “=o other,” it
cannot be denied that non-compliance with such a form-
ality, when it is enacted by statute, will invalidate any
document. The authorities cited hereafter estab-
lish this point beyond doubt, though the text of the
law ought to be sufficient. The Commissioners of Publie
Works were, by virtue of the 9 Vic., c. 87, constituted a
corporation, which could only make a contract or enter
into an agreement in the manner prescribed by the Act,
to wit : by a writing under section 8, and by affixing
the seal of the chief commissioner, as provided in sec.
17, the latter section enacting, as I have before stated,
that all writings and documents shall be signed and
sealed by the chief commissioner and countersigned
by the secretary, and no others (writings or documents)



VOL. IV.] SUPREME COURT OF CANADA. 91

shall be held to be the acts of the commissioners. This 1880
formality of affixing the seal of the chief commissioner Crmvrss
not having been complied with in either of these two .
QUEEN.

conveyances, they cannot, for this reason also, be held to  —
be the acts of the commissioners, and therefore cannot F°‘E"E"' -
have any validity or effect under that statute.

In Marshall Wood vs. The Queen, a case to which Thave
before referred, decided by the late Chief Justice Richards
in the Exchequer Court, the Crown, by demurrer to a
petition of right claiming value of work done for and
accepted by the Department of Public Works, averred :
that by the express terms of the 7 sec. 31 Vic., c. 12,
(D.) any such contract or agreement must have been
signed and sealed by the Minister of Public Works, and
charged that no such contract was in fact signed and
gealed ; and it was held that the words in the ¥ sect.
of the Public Works Act, (which is a re-enactment of
sec. 17 of 9 Vic., c. 87, relating to Public Works,) “no
contract shall be birnding on the Department unless
sighed and sealed by the Minister or his Deputy,” must
be considered imperative.

‘We now come to the fifth plea or exception, in which
the Crown invokes the judgment of confirmation, dated
3rd July, 1856, pronounced by the Superior Court at
Aylmer, confirming the deed of sale by Leamy and his
wife above cited, Tth May, 1855, No. 1032. The statute
provides the mode to obtain the ratification of deeds of
acquisition made by the commissioners pursuant to
the statute, and says proceedings shall be had for con-
firmation “of such title in like manner as in other cases
of confirmation of title.” The prothonotary is bound in
the notice to be given to the interested parties to state
that the demand for confirmation is made in virtue of
the statute 9 Vic.,c. 87. It also enacts that “ the judg-
ment of confirmation shall for ever bar all claims to the
lands or any part thereof (including dower not yet open,)
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as ‘well as all hypothecs and incumbrances upon the

Cuevrigr Same.”

v,
THE QUEEN.

"Fournier, J.

This disposition of the law is exceptional, and is a
derogation to the laws in force, which would only have
purged the hypothecs and incumbrances on the real es-
tate, but would not have barred any rights of the law-
ful proprietor, who ‘would still, notwithstanding the
ratification, have been at liberty to claim them. But it
can be easily understood that the Government, being
desirous of purchasing real estate for the public in-
terest, and in order to build public works, would wish
tobecome the absolute owner, so that they might not be
exposed to be ejected. This is what appears to me to
have been done by the statute, but at the same time the
proprietary rights of the subject have been respected.
It was no doubt for the purpose of vesting in the com-

"missioners an absolute title that the statute provided

that they should contract with the person lawfully in
possession as proprietor, imposing on them the duty of
finding the true owner. If they do not purchase from
him, it must be from the tutor, curator or other person
having the legal quality of representing him,or they
must adopt the special mode of proceeding provided for
when the proprietor is not known or a non-resident.
The declaration that the judgment shall bar all claims
to the lands cannot affect the proprietor ; it does not say he
shall forfeit his rights, if he does not pray to have them
recognized by opposition, as the law supposes that
these rights have been acquired, and that the proprietor
sold all his interest before a judgment for confirmation
can be asked for on behalf of the Crown. Therefore,
if it is not the proprietor who has made the conveyance
as provided for in the statute, then the confirmation
cannot bar his rights without contravening the prov-
ision which imposes on the commissioners the duty
of purchasing from him. The statute itsell protects
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him from such an effect of a judgment of confirmation. 1880
‘Tn such a case the confirmation does not affect his Curvams
proprietary rights any more than if the property had . a'UEEN_
not been purchased by the Crown. The forfeiture of —
all rights of property here mentioned has only refer-Fouin_fr’ -
ence to the proprietary rights of those persons who did
not convey themselves, but who sold by their represen-
tatives authorized by the statute, viz,: tutors, cura-
tors, &c., or to an unknown proprietor, when the
statutory provisions in his favor have been complied
with. '

Since the statute imposed on the commissioners the
duty of taking a deed from the person lawfully in posses-
sion as proprietor, the law cannot have intended to con-
firm a title deed taken from the proprietor’s neighbour.
It would {be a spoliation which was never intended,
and which was not enacted. The confirmation of a
title deed under the civil law does not bar the claims
of the proprietor (1).

Then is the title of the Crown, not having been
taken in conformity with the statute, @ valid title, in
virtue of the right of the Crown to purchase indepen-
dently of the statute? In my opinion, it would have
been necessary for the person acting for the Crown to
show he has been specially authorized, but then the
title of the Crown would not be a title taken under
the authority of ch. 87, 9 Vic., and therefore could not
bar the claims of proprietors, ner would the ratification
of such a title bar the proprietors’ claims (2). It is
unnecessary to say more on this point, as the Orown
has entirely relied on the statutory title.

The title deed being null and void,~first, because it
was not obtained from the person lawfully in posses-
sion as proprietor; secondly, because it is not in
the form required by the statute, viz.: not having

(1) €. C. Art, 2081, sub, 7. (2) See C.C. Art 2081,
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affixed to it the seal of the commissioner; thirdly,
because it was in fact a purchase with notice of the pro-
prietary rights of third parties—; the confirmation of
such a title (not being such a title as provided by the
"Act), cannot affect, in any way, the rights of the heirs
of Philemon Wright Jr.

When a law is passed which is derogatory to
the law in force, and has the effect of depriving
a subject of his property, a strict compliance
with all the provisions of the statute is an absolute
necessity. It is a well known rule of law which it
is not necessary to support by authority, and which
this Court has applied in the case of Nicholls v. Cum-
mings (1). Iftherebe any need of authority I cannot find
any more applicable to this case, or words more ap-
propriate than those made use of in that case by the Hon.
Mzr. Justice Ritchie, now Chief Justice of this Court.
These words, I should also add, have been cited approv-
ingly by Mr. Justice Gwynne in another case before
this Court of McKay v. Chrysler (2.) They are as
follows :—

“When a statute derogates from a common law
right and divests a party of his property, or imposes
a burthen on him, every provision of the statute bene-
ficial to the party must be observed. Therefore, it has
been often held that acts which impose a charge or a
duty upon the subject must be construed strictly, and
I think it is equally clear that no provisions for the benefit
or protection of the subject can be ignored or rejected.”
And again, at p. 427, Mr. Justice Strong says: it needs
no reference to specific authorities to authorize the
proposition, that in all cases of interference with
private rights of property in order to sub-serve
public interests, the authority conferred by the
Sovereign (here the Legislature) must be pursued with

(1) 1 Cen. 8.C. R. 422, (2) 3 Can. 8,C, R. 436.
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the utmost exactitnde as regards the compliance with 1880
all pre-requisites éntroduced for the bemefit of parties Crevamn

whose rights are to be affected.” Tam &mnx.
I will now take up the pleas of prescription invoked —
Fournier, J.

by the Crown. The first is that of thirty years. The ___
first point to be discussed is whether the Crown can
plead prescription. It is not important to know what
opinion prevailed on this point before the publication
of the Civil Code, but I will here state, contrary to the
opinion expressed by the learned counsel for the Crown,
that there can be found no judicial decision in the Pro-
vince of Quebec recognizing the right in the Crown to
plead prescription. The case of Laporie v. Principal
Officers of Artillery (1), does not support this allegation.
Howerver, the Code has since settled the difficulty by
enacting under art. 2211: “The Crown may avail itself
of prescription.” . ,

By giving to the Crown the right of availing itself
of the plea of prescription, it necessarily follows that
the Crown, as between subject and subject, can be
allowed to do so only on the ordinary conditions im-
posed by law on a subject who wants to avail himself
of the advantages of prescription. There is no exemp-
tion of any of the conditions in favor of the Crown, and
these are, for the purposes of the prescription of 80 years,
a continuous, and uninterrupted, peaceable, public, un-
equivocal possession, and as proprietor. All these ele-
ments are essential. ;

In the present case this prescription would only be
available with respect to the property acquired on the
12th September, 1849, from Sarah Olmstead and Nicholas
Sparks, her husband, if the Crown were allowed to join
to its possession that of its vendors. From the date
of this deed till the date of fiat on the present petition
of right, the Crown has only possessed this property 27

(1) 7L C. R 486,
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years. In order to complete this prescription it would

Cuvner be necessary for it to join Mrs. Sparks’ possession,
"Pan a'U oy, Provided the latter, under her title and possession,

Fournier, J.

could prescribe.

1 have before stated that Mrs. Sparks had only the
title which her dower gave to the possession of these
159 acres, part of which she sold by deed of the 12th
September,~1849. She could not claim that property
under any other title. Her possession must be in ac-
cordance with her title, which was in virtue of her
dower, and this necessarily is a precarious title. The deed
of sale to Leamy, dated Tth May, 1852, contains a formal
declaration by Mrs. Sally Olmstead, that she had posses-
sion of this property in virtue of her dower, and she then
only sold such rights as she had in virtue of her dower.
The other deed of the 29th Sept., 1853, does not contain
thisadmission. Inthis deed she sellsall her rights in the
property. In any event the admission in the first deed is
evidence against her, and she could not, unless by prov-
ing it was an error, retract a declaration so made in con-
formity with hertitle. We musthere apply the principle
of law thus stated by Dunod : “ Celui qui a un titre est
presumé posséder en vertu de ce titre—ad primordium
tituli posterior refertur evemiws (1.)” It is this funda-
mental principle which prohibits the wsufruct and the
tenant to secure a title by prescription of the property
he holds as such, and that even by lengthy pos-
session.” See also Merlin (2):

Comme chacun est présumé posséder en vertu d'un titre, on doit
dans le doute, expliquer la possession par le titre qui existe et la re-
duire & ces termes ; conséquemment, si ce titre est infecté d’'un vice
capable d’empécher la preseription, c'est-d-dire s'il est inhabile 4
transférer la propriété, c’est indubitable que la possession méme la
plus longue sera sans offet.

The possession of Mrs. Sparks, being derived from a
preearious title, in virtme of her dower, was want-’

(2) Rep. de Juris. Verbo “Prescription.”
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ing one of the essential conditions, viz.: “a pos- 1880
session unequivocal, and as proprietor.” In order that CHRVRIER
the Government might avail themselves of this posses- - &mm
sion, they would have had to prove that there has been _ ~—
interversion of her title, that instead of possessing under Fournier, J.
precarious title, she held, as proprietor, or produce a deed
by which Mrs. Sparks acquired the absolute ownership of
the immovable property of which she could only claim
the wsufruct. There is no evidence that she ever pos-
sessed this property otherwise than in conformity with
her title of douairiére, and there has been no deed pro-
daced which shows that she acquired the property sub-
jected to the dower.

From the above statement of facts, it is clear that the
Crown has not possessed, either in its own name, or
by. joining with Mrs. Sparks’ possession, as proprietor
during thirty years, that portion of the 159 acres of
land which was acquired by the deed of the 12th Sep-
tember, 1849, and consequently that plea of 30 years
prescription cannot be maintained.

Then can the Crown be said to have acquired a title
by 10 years prescription ?

The plea is as follows :—

“ That for more than ten years before the fyling of said
petition, Her Majesty the Queen and her awteurs, had
been in the possession, use and occupation of the land
in said petition mentioned, of which the said petiticner
prays to be declared proprietor, peaceably, openly, un-
interruptedly, in good faith and with good and sufficient
title, and Her Majesty thereby became, and was, and is
owner and proprietor, and in possesion of said land,
and was and is entitled to be maintained in possession
thereof; and the said petition of the said Petitioner, by
reason of the premises, ought to be dismissed with costs.”

At the date of the execution of these conveyances the
10 yt;ars prescription was then governed by art. 13 of
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the Custom of Paris, which differs from the article in -
the Civil Code only in as much as the latter has made
the term of 10 years applicable to absentees as well as
to persons present. The Art. first relied on by respon-
"dent is Art. 2206 which enacts :

Subsequent purchasers in good faith, ‘under a translatory title in
good faith, derived either from a precarious or subordinate possessor
or from any other person, may prescribe by ten years against the
proprietor during such subordinate or precarious holding,

By giving the term of ten years as new law, the
Code virtually asserts that the prescription of ten years
did not in the case in question exist under the old law,
which, as we have already seen, required thirty years.

Merlin, when discussing the question of the inter-
version of titles, refers to only two decisions, the one
of the 16th March, 1692, and the other of the 5th April,
1746, which maintained the plea of prescription of
thirty years of a person who had purchased from a pre-
carious possessor. The prescription invoked here, hav-
ing commenced to run before the promulgation of the
Civil Code, must be governed by the former laws, and,
therefore, in my opinion, the only available prescrip-
tion was that of 80 years, and not that of ten years.

But then art. 2251 is also relied on and it enacts:

He who acquires a corporal immovable in good faith, under a
translatory title, prescribes the ownership thereof and liberates him-
self from the servitudes, charges and impositions upon it by an
effective possession in virtue of such title during ten years.

It is clear that under either of these articles, if a sub-
ject desires to avail himself of this prescription, he
must have acquired under a translatory title, and
in good faith. The expression juste tilre, which is
to be found in the Custom of Paris, has the same
meaning as translatory title which is made use of in
the Code. Another condition, says Pothier (1): “II

(1) Prescription No, 84,
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faut que ce titre soit valable” Thus we find, as some 1880
of the necessary conditions to prescribe, the three fol- Camvams
lowing : translatory title, valid title, good faith. Do .. &mm

we find these conditions in the present case? Poumioe I
. . To .
I have above shown by what mode the commission-  —eee’

ers had the right of acquiring property.

Now, can it be said that the conveyance dated Tth
May, 1855, by which the Government claim to have
acquired another and the larger portion of this property,
is on its face a translatory title of property ? Is it not
rather asale by Leamy and his wife of whatever rights
or claims they had on the real estate of which the Gov-
ernment were in possession for several years without
a title. In order to correctly ascertain the true character
of this conveyance, it is necessary to g1ve the following
important extracts :

Whereas the said Commissioners of Public Works have deemed
it necessary to acquire for public purposes certain pieces or parcels
of lands, situate in the aforesaid township of Hull which the said
Andrew Leamy, and his said wife claim to be theirs. ’

Now, therefore, these presents and we the said notaries witness
that the sald Andrew Leamy and his said wife, have sold, assigned,
transferred, conveyed and made over, and by these presents do sell,
assign, transfer, convey and make over, with promise of warranty,
against all debts, dowers. mortgages, claims, and demands
generally whatsoever, unto Her Majesty, &c., &c., accepting hereof
by and through the said Commissioners of Public Works, all and
every the pieces and parcels of land and water, hereinafter described
as follows : (Follows the description.)

- To have and to hold the aforesaid sold pieces or parcels of land
and water, first, secondly and thirdly described, unto Her said
Majesty, &ec., &c., from henceforth and forever. (Consideration,
$1,404.16.)

And in consideration of the foregoing promises, the said Andrew
Leamy and his said wife, have and by these presents do transfer and
set over to Her said Majesty &c., all and every 1'ight, title, in-
terest, claims or demand which they or either of them now have or
ever had in or to the said above described and sold premises hereby
fully divesting themselves thereof in favour of Her said Majesty. _:

3 . _ B
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1880 These extracts clearly prove that the sale was not
Crevarer executed by Leamy and his wife as proprietors. This
Ts &EEN. deed cannot be said to contain one single expression from
Foummier, J. which it could be inferred that they were proprietots.
— They seem to have purposely omitted to assume that
quality, and also to have prudently abstained {rom
giving any information of their title to the properties
they purported to sell or even to refer to it. They only
sell their “claim,” and “and all and every right, titles,
interests, claims or demands.” This naturally brings
up the question of what consist these “claims and
rights ” conveyed and sold to the Government. In
order to get a proper answer to this question it is neces-
sary to refer to Leamy and his wife’s title deed. We
find, that by deed of 7th December, 1852, which I have
before cited, Leamy and his wife acquired the usufrue-

tuary interest of Sally Olmstead over this property.

But, independently of this, it will be seen that the
Government, in their own deed of the 7th May, 1853,
(numbered 1032 by the notary), and the references there-
in to another deed, executed between the same parties,
and numbered 1081 by the notary, were duly notified
and informed of what rights and interests Leamy and
his author Mrs. Sparks possessed, or at least placed in
the position of obtaining -exact information on the:
subject.

In describing the first lot sold, reference is made in the
following words to a plan annexed to the deed No.
1031,—in order to give a more complete description .of
the lot:

On the plan number two, annexed to a certain deed of sale en-
tered into between the said parties bearing even date with these
presents and executed before the said notaries, as upon reterence to
which will more fully and largely appear.

In the description of lot No. 8, in the same deed, the
rights of the heirs of P. Wright and of their mother,
Mrs. Sparks, are thus referred to:
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Until intersected by the boundary line,between the share allotted 1880
to Wellington Wright, in the partage amongst the heirs of the late C ;v;;m
Philemon Wright Junior, according to the sketch or plan of the said
partage, made by Anthony Swalwell, Deputy Provincial Surveyor, TuE QUEEN
and the share allotted by the said partage and according to the said Fournier, J.
plan to Sally Olmstead, widow of the late Philemon Wright Junior,as™ ____°
will appear by the first mentioned plan, number two.

" This plan is also annexed to the deed of sale, altho’
a reference is specially made to the plan annexed to the
deed of sale No. 10381, the only reason no doubt being
that this last deed contained complete and full infor-
mation respecting the division which took place be-
tween the heirs of P. Wright.

Then in the deed No. 1031, we find the following
statement, which, as being referred to in the deed No.
1082, must be read as embodied in it. It is to be found
in the description of the second lot: .

So much of the said strip as is comprised in that share of the
estate of the late Philemon Wright Junior, allotted by a partage or
division thereof, made between his heirs and Rosanna Wright, wife
of one James Parie, and the other options, so' much of the said
strips as is comprised in that parf allotted in the partage to Sally
Olmstead, widow of the said late Philemon Wright Junior, and the

said partage or divisions being represented and shown by @ sketch or
plan thereof, made for the said heirs by one Anthony Swalwell,

Deputy Provincial Surveyor.

In this deed it is stated that the arbitrators, to Whom
certain matters in dispute had been referred by the deed
of the 24th April, 1854, to which I will refer later om,
having delivered their award, the payment of a sum
of £518. 0. 6 has been made to Leamy for the wse and
occupation for several years by the Crown of the prop-
erty in question. This deed as well as the arbitrator’s
award was to be considered as annulled, “so far as they
may be by these presents in part fulfilled.”

A copy of Swalwell’s plan, by which the division of
the Wright estate was made, is annexed to this deed, as
well as to the deed No. 1082. '
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1880 The Crown thus had ample notice, at the time of the
Cmeveme purchase, of the precarious rights of the vendor, and
Tag &,EEN‘ at the same time was duly notified of the proprietary

Potmmion I rights of the heirs of P. Wright.
—""" Thus wefind, in the expressions used in the title deed
~ of the Crown and by the references therein to Leamy's
rights, that the Crown evidently purchased nothing
more than a precarious title, and, knowing that the sale
was of an usufructuary right over certain property, no
doubt paid a price estimated at the value of such

usufruct.

Now, in my opinion, the Crown has not a translatory
title of this property, because the Crown has only pur-
chased, as I have just stated, Leamy’s “claims” and
nothing more, which consisted in the wsufruct pur-
chased from Mrs. Sparks. We may also infer that the
reason why Leamy would only sell his “claims” was
because he knew perfectly what they were. He was
but a precarious owner.

It has also been said,that before executing a deed to the
Government Leamy took from Mrs. Sparks another deed,
in which she transfers to him all her rights and interest
and omits to say they consisted in nothing more than the -
usufruct in lieu of her dower. But this conveyance,
made without any guarantee, clearly puts Leamy in bad
Jaith, and cannot give him more rights over the property
than he had under the previousdeed. The interversion
of his title, from that of a precarious owner into one of
an absolute owner from the same vendor, can only give
him the right of prescribing by 30 years, in order to
purge the defect in his title. Not being proprietor, he
could only give to the Crown a title sufficient to pre-
seribe by 10 years, by declaring in the deed that he was
proprietor, and under such circumstances as would have
justified the Crown in believing him. The following
authority is in point:
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L'on entend par détenteurs précaires ceux qui possédent en vertu 1880

d’une convention, ou d'un titre par lequel ils reconnaissent le droit CH;;;IER
d'autrui (1). 2.
. . . o - THE QUEEN,

Mais pour qu'un acte de vente fait par un défenteur précaire, puisse Four—n; r,J
servir de base 4 une possession utile au profit de l'acquéreur il faut o
que la vente ait 6t6 faite a titre de propriétaire, et qu'elle ne soit en-
tachée ni de dol ni de fraude (2).

The plea put forward by the Crown is that the Crown
got a just title, juste titré, by the deed of the '7 May, 1855,
but how can it be said the Crown purchased the fee
simple, when by the deed itself it appears Leamy sold
only his “claims,” which were those of an usufructuary
and precarious owner, as was shown by the reference
in the deed to the division made by Swalwell of the
property belonging to-the estate of P. Wright. To
these “claims” are reduced the rights of the Crown in
this property, viz,: to the usufruct which Leamy had
purchased from Mrs. Sparks and which he sold to the
Government. 1t is also in evidence that the Crown has
had the use and occupation of this property for a period
of seventeen years since the 24 April, 1854, to the death
of Mrs. Sparks, 9 Oct., 1871, which put an end to the
usufruct. On this last date was opened the right of the
heirs to claim possession of the property subjected to the
dower. The use and occupation for such a long period
was likely a fair value for the price paid, and in fact was
all that the Government bought.

Another objection to this prescription is that the deed
of 5 May, 1855, is not the real title deed of the Crown
to this property. When the Crown obtained the convey-
ance of the 7 May, 1855, they had already been in pos-
session of the property they were buying over one
year. By deed, of sale dated 24 April, 1854, (Exhibit
89). Leamy et ux. had already bargained and sold these

tl) Rep. Gen. du Jour, du Pal. (2) Ibid. au No, 349,
Fo. Prescription No, 313,
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same lots to the Commissioners of Public Works, Chabot
and Killaly, represented by the late Col. Gugy, as well
as another lot which was not included in the sale of
1855. By comparing these two deeds carefully, it will
“be seen that the sale was not only of the same lots, but
it is made in exactly the same language. Inbothdeeds
Leamy et ux. only sell “certain pieces or parcels of
land which they c/aim to be theirs ” as well as “all and
every right, title and interest, claim or demand.” And
even in this deed the Government make the following
important declaration, “ that they were at that time in
possession of the property.”

A remarkable feature to be noticed, and one which is
important when the Crown relies on the prescription
of ten years, is that by this deed the Crown thought
proper to take security in order to guard itself against
the invalidity of Leamy’s title. The provision is thus
worded : ~

And whereas difficulties or doubts may arise as to the validity of
title of the said Andrew Leamy, and his said wife with regard to the
aforesaid four pieces or parcels of land, and it is necessary that
seourity (caution) shall be given to Her said Majesty the Queen,
therefore to these presents, personally came, intervened and was
present James Leamy, also residing in Bytown, aforesaid, hotel-
keeper, who after having had reading and taken communication of
the foregoing premises did, and doth hereby voluntarily become the
security (caution) for and on behalf of the said Andrew Leamy and
his said wife, and doth hereby bind himself conjointly with the said
Andrew Leamy and said wife, to the due performance of all the
obligations which the said Andrew Leamy and his said wife have
entered into aforesaid, and this in same manner as if he was the
principal or principal obligé to these presents.

The doubt as to the validity of the vendor’s title could
not be more forcibly or more precisely stated. Then, can
a title taken under such circumstances be a title such
as meet the requirements contained in Art. 2251 of our
Civil Code in order to prescribe ?

Another objection is, that the title which the Crown
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got is not translatory, because there has not beena 1880

strict compliance with the provisions of the statute CH:;;;ER

I have indicated that a contract in order to.. &EEN_

be valid, valable, must be signed by the commis- -

sioner, countersigned by the Secretary of the Public Fournior, J.

Works, and that ithe seal of the chief commissioner

~must be affixed. The statute declares that any writing

or document made otherwise shall not be deemed

to be the act of the commissioners. Nor can I see any-

thing in the statute which dispenses the Crown from

conforming itself to the provisions of the 17Tth sec,

because the writing would be passed before a notary.

Other notarial deeds fyled in the case were signed and

sealed by the commissioner. The seal is evidence, no"

doubt, that the party signs in his official capacity, and

the fact that the deed is passed before notaries instead of

in the presence of witnesses does not authorize me to

put two constructions on the 17th sec., viz.: when the

writing is made before witnesses, the seal is necessary,

but when before notaries, the seal is not necessary. Cor-

porations, when parties to a notarial deed, are obliged to

affix their corporate seal, as well as when they sign
documents passed simply before witnesses. And as a

" matter of fact the corporations of Quebec and Montreal

have always affixed their seal to notarial deeds. Now

the conveyances in question do not contain the seal of

the chief commissioner, and for this reason are void.

There is no need of citing further authorities on this

point. The following are sufficient :—

When the statute under which a corporation acts restricts the ac- .
tion to a particular mode, none of the agents through whom the
corporation acts can bind it in any other than the mode prescribed -
1.

‘When a legislative power, from which a corporation derives its
authority to act, prescribes a particular mode in which the act shall
be performed, the corporation cannot lawfully perform the act in

(1) Abbott’s Dig. Law of Corporations, p. 214, No, 60,
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1880  any other manmner. Ifnot done in the manner prescribed, the act
mevw;;ER is a mere nullity and utterly void (1).

2. 1t is now, however, fully established that as the corporation will
THE QUEEN, not, so neither will the other side, be bound by any agreement not
Fournier, J, Sealed, if that agreement does not fall within one of the excepted

— " cases 2.

This nullity being established, it follows that the
Government have not such a valid (valable) title as will
allow them to acquire by prescription. This proposi-
tion of law seems to me to be incontrovertible, but it
may be as well to refer to some authorities on this
point.

Pothier says:

Pourqu'un possesseur puisse acquérir par prescription la chose
qu'il posséde, il faut que le titre d’oit la possession procéde, soit un
titre valable. Si son titre est nul, un titre nuln’étant pas un titre, la
possession qui en procdde est une possession sans titre, qui ne peut
opérer la prescription (3).

Merlin -—

Quand le titre est frappé d’une nulité absolue, point de prescrip-
tion. La loi résiste continuellement 4 I'éxécution qu'il pourrait avoir,
elle le réduit & un pur fait qui ne peut é¢tre ni confirmé, ni autorisé,
et qui ne produit aucun droit, aucune action, aucune exception (4).

The same doctrine is embodied in our Civil Code
which has not altered the law on this point. Article
2254 is thus worded : “A title which is null by reason
of informality cannot serve as a ground for prescription
by ten years.” .

If we apply the law as laid down in these authori-
ties to the informalities which exist in the two convey-

" ances relied on by the respondent, the irresistible con-
clusion tobe drawn is, in the words of Pothier, that
the possession of the Crown is a possession without
title, “possession sans titre qui ne peut opérer la prescrip-

(1) Ibid. p. 869, sec. 1. (3) De la Prescription No. 85.

(2) Green’s Brice, Ultra Vires, (4) Verbo Prescription,
p. 382, :
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tion.” The condition of a valid (valable) title is not there. 1880
The absence of these two conditions is sufficient to dis- Camymes
‘miss the pleas of prescription. Tz é’;mlm.

It may be argued that the judgment of confirmation  — -
of the deed of 1855, admitting for the sake of this argu- Fournier, J.
ment, that the suppliants ¢mprobation against this
judgment should be dismissed, although not the con-
firmation of swch a title as was authorized by the
statute, was at least equal to a translatory title sufficient
to serve as a grommd for prescription by ten years.
First, if the judgment of confirmation is of such a title
as was not authorized by the statute, then the parties
who applied for it, had no authority to do so,and there-
fore, it is a nullity. Second, a judgment of confirmation
cannot give validity to a deed which is null and void.
Third, a judgment per se is not a translatory iitle. .

Or un jugement n’est rien de tout cela. La chose jugée n'est
classée nulle part parmi les moyens d’acquérir la propriété ; elle n’est
que la preuve d'un droit, elle n’est pas la source; elle ne concéde
pas la propriété ; ellela déclare, elle sanctionne un titre pré-existant ;
elle lui assure une force obligatoire; mais ce n'est pas elle quile
crée. Quand on excipe de la prescription avec juste titre et bonne
foi, on est obligé de nommer son auteur. Eh bien ot trouver cet
auteur, quand le possesseur n'invoque que la chose jugée (1).

It only remains for me now to consider the condition,
of good faith. Good faith, according to Puthier, consists:

Dans la juste opinion que le possesseur a que la propriété de la
chose qu'il posséde, Ini a 5té acquise.

And Troplong says:

Clest .la croyance ferme et-intacte qu'on est propriétaire. Ellen'a
lieu qu'avec la conviction que nul autre n’a droit & la chose, qu'on en
est le maitre exclusif, qu'on & sur elle une puissance absolue.

Can the Government, who ordered a preliminary ex-

-amination of Leamy's titles, be considered, after receiv-
ing the information they got through their agent’s re-
ports, as having, at the time of the purchase on the

(1) Troplong Vo. Prescription, p. 404.
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1830  7Tth May, 1855, that just opinion and firm and intaet
Cmevrizr Conviction, cette juste opiniom, celle croyance ferme et

v.
Tne QUEEN.

Fournier, J.

tntacte, that they had become absolute proprietors ?
Certainly not. On the contrary the Government were
informed of all the defects in Leamy’s titles, and at
the same time of the rights of the heirs of Philemon
Wright Jr.

In Troplong we find that:

1 ne suffit pas d'avoir un juste titre soutenu d'une possession
de dix et vingt ans. Sans la bonne foi la prescription décennale ne
peut étre invoquée. C'est elle qui purifie le titre de ses vices, et le
réhabilite aux yeux de la conscience; clest elle qui appelle sur le
possesseur cette faveur et cet intérét qui le font pré érer au véritable
propriétaire coupable.d’avoir négligé I'exercise de son droit. Clest
elle enfin qui fait do la prescription décennale un moyen: d’acquérir
tout aussi pur et tout aussi légitime dans le for intérieur, que les
contrats et les titres successifs. 7

Sans la bonne foi exigée par l'art. 113 de la Coutume et 'art. 2251
C. C., un titre n’est pas un juste titre suivant la Coutume, ni trans-
latif de propriété suivant le code. Le titre translatif n'existe pas
sans cela, la bonne foi en est la premiére condition. Suivant Laurent,
au No. 397 de la prescription pour gu'un titre de propriété soit
véritablement translatif il faut qu'il ait les qualités suivantes :

Dans l'usucapion de dix & vingt ans, la loi ne se contente pas de
la croyance du possesseur et de sa prétention, elle veut que cette
croyance et cette prétention aient leur fondement dans un titre qui
aurait transféré la propriété au possesseur, si son auteur avait 6té
propriétaire, de sorfe quele possesseur doit se croire propriéiaire en
vertu de son titre. C'est draison du titre et de la bonne foi que laloi
abrége 1a durée de la prescription (1).

Laurent says:

I’art du code déroge sous ce rapport au droit ancien, les coutumes
exigeaient un juste tifre, mais on interprétait cette condition en ce
sens que le #itre n'était considéré que comme un é&lément de bonne

Joi (2).

It is evident that the Crown has not complied with
any of the essential requirements necessary to prescribe,
when it is stated in the deed of sale that doubts exist

(1) Vo. Prescription 914, 2) De la Bonng Foi p. 430.
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as to the validity of the vendor’s title, and that it is 1880
A a4
necessary to take security in order to secure the Crown CnEvaR
against the msuﬂimency or defect in the vendor'sp,, thmr.
title. , S J
'ournier, J.
As to the third condltlon, it has been shown that ’
Leamy's title was clothed with a defect which prevent-
ed him from selling the fee simple, viz: precarious
ownership.
Troplong cites Voet in support of his opinion (1) :
Celui-la ne doit pas étre considéré en état de bonne foi jqui doute
si son auteur &tait ou non maitre de la chose, et avait ou non le droit
de I'aliéner, car autre chose est croire autre chose est douter, et le
doute n’est qu'un milieu entre la bonne et la mauvaise foi, entre la
science et l'ignorance; de méme que la silence de celui qu’on inter-
roge, n'est, si on I'envisage en luiméme, ni une négation, ni une
affirmation.

La preuve manifeste que celui qui doute ne prescrit pas, ressort de
1a loi pro empiore.

The same principle is enumerated in Rep Jour. du.
P.(9):

Celui qui doute si son auteur &tait on non maitre de la chose
- et avait le droit de I'aliéner ne doit pas &tre considéré comme é&tant
de bonne foi, car le doute n’est qu'un milieu entre la bonne et mau-
vaise foi. Or la bonne foi (nécessaire pour prescrire) exige une
croyance ferme ot positive, une confiance entiére dans le droit que
T'on posséde.

These authorities clearly prove that a deed positively
stating that doubts exist as to the validity of the ven-
dor’s title, such as the present, cannot serve as a ground
of prescription. But in this case we find the vendors,
not only admitting that there may be some doubts as to
the validity of their title, but they do not even declare
that they are proprietors, nor do they claim to sell as
such. I cannot see how, with such a title, prescription
by ten years can be invoked.

But it may be contended that it is not on this deed

(1) Vo.Prescription No.927.  (2) No. 918, 7. Prescription.
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that the Crown has relied to prescribe, but solely on the

Carvems deed of the 7th May, 1855.

v,
THE QUEEN.

Fournier, J.

It is true the defense, which-has set up many titles
which have nothing whatever to do with the case, did
not specially aver this deed of the 24th April, 1854. But
in the general plea of prescription of ten years, the
Crown alleges to have been In possession for ten years
in good faill and with good and sufficient title. Then the
Crown not only has the right to rely on this deed, but
was bound to do so. Pothier says (1):

Car c’est au possesseur & justifier du contrat ou autre acte qu’il
prétend étre le juste titre d’ott procéde sa possession,

Then, how can it.be said that the deedof the 7th May,
1855 is the title deed of the Crown to these lots of land 2
We have already seen that it is a sale of the same lots of
lands as those already sold by the deed of the 24 April,
1854. Under which of these two deeds did the Crown
become proprietor ? Could the Crown thus purchase
property which had been bought by another deed of
sale and of which it had been in possession for several
years ? Itis a canon of law, you cannot purchase what
belongs to you, and for this reason the second deed is a
nullity as a title to the property already sold; in any
case, the second title cannot have added to the Crown’s
rights over this property. The following authority
clearly demonstrates this proposition.

On ne peut vendre & quelqu'un la chose dont il est déja proprxé-
taire. “ Suce rei empiio non valet sive sciens, sive ignorans emd.”
L. 16, H d. tet. La raison est que le contrat de vente consiste,
suivant la définition que nous en avons donnée, dans I'obli-
gation que contracte le vendeur de faire avoir la chose &
Tacheteur; et par conséquent il consiste 4 rendre I'acheteur créancier
de la chose qui lui est vendue; oril est évident que cela ne peut
avoir lieu par rapport & une chose qui appartiendrait déja a 'ache«
teur, car personne ne peut &tre créancier de sa propre chose ; 'aches
teur ne peut pas demander qu'on lui fasse avoir une chose qui est
déja a lui (2).

(1) Prescription No. 98, (2) Pothier vente No. 8.
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This last deed cannot have any legal effect, in so far 1880

as it is relied on for the prescription of ten years. CrEyams
This deed might, perhaps, have been available had , . &EEN‘

Leamy in the meantime secured other rights than those  ——

he possessed over the properties sold, or if it had been Fouﬂr’ J
executed to dispel any doubts as to the rights of the

vendors as expressed in the first deed. But we find

there is nothing of the kind. This second deed is couched

in the very same language as the first; by it the vend-

ors only sell their “ claims,” &e.

Under these circumstances, it would have been reason-
able to suppose that the Crown, after declaring in the
deed of 1854 that there were doubts as to the validity
of Leamy’s title, and exacting a security, would not have
taken a second deed from the same vendors without
previously having ascertained that all reasonable douhts
no longer existed. But we find on the contrary, that the
Crown in the interval, by means of its specially author-
ized agents, obtained direct and certain information
that Leamy’s title was in reality defective,as will be
shown by the following documents:

1st. By the conveyance dated '7th December, 1872, Mrs.
Sparks only sells to Leamy herright of dower, as follows:

- She the said Sarak Olmstead, declared to have assigned, transferred
and made over, and by these presents, doth sell, assign, transfer and
make over from henceforth and forever, with warranty of her own
acts only to Mr. Andrew Leamy, of the said Township of Hull, in the
said County of Otfawa, in the said District of Oflawa, Lumberer,
here present and accepting, all and all mannerof dower and right or
title of dower whatsoever, either customary or conventional, prefix,
which the said Sarak Olmstead, might, or of right ought to have, or
claim, in, to and out of that messuage, tenement, parcel or piece of
land heretofore belonging to Philemon Wright, junior, her late hus-
band, and which, at the division or partition thereof between her the
said Sarak Olmstead and the heirs of the said Philemon Wright, was
set apart to and for the use of her the said Sarak Olmstead, for the
same reference to a diagram, drawn by Anthony Swalwell, Deputy
Provincial Land Surveyor, and hereto annexed, after having been
signed by the parties hereto and us Notaries, (excepting however,
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1880  that certain piece and parcel of land heretofore sold by the said
CH\;;;ER Sarah Olmstead to Her Majesty, Queen Victoria, for the use of the
o, Gatineau Works, by virtue of a Deed of Bargain and Sale, bearing
Tae QueeN. date and passed before 4. Larue, one of the undersigned Notaries,
Fou;;;e-r. J. in presence of witnesses, under the number two thousand two hund-
—enn  Ted and thirty-two, on the twelfth day of September, one thousand
eight hundred and forty-nine, of which the said Andrew Leamy, here-
by declares to have had and taken communication, and is therewith

satisfied.

This title deed was taken communication of by the
Crown’s agent, as shown by the report of Mr. Cofin,
exhibit 48, and it was in consequence of this report
that they thought it necessary to take security in order
to be indemnified for any risk which they had in conse-
quence of their doubt on the validity of their title.

Then we have an extract from report of Mr. Snow,
to the Superintendent of Public Works, dated 11th
April, 18583, fyled as petitioner’s exhibit No. 88 :

(No. 19,527.) Houur, April 11th, 1853.

Sk : I have the honor to acknowledge the receipt of your com-
munication, with one from the Honorable the Commissioner of Pub-
lic Works, in which it appears that my report of the survey of land
at the Gatineau isnot considered satisfactory or sufficiently explicit,
particularly as relates to Wm. Leamy’s property.

To make the matter as plain as possible, I may add that Mr.
Leamy's property is held under only two kinds of tenure, viz.: One
part to which heholds a good and sufficient deed, situated on the
south side of the line between lots one and two in the 5th Range,
east of whichit includes both sides of the Range line. The other
part to which his title is good merely during the lifetime of Mrs,

* Nicholas Sparks, it being a transfer of her right of dower. I here
subjoin a deseription of each part to be acquired from Mr. Leamy,
and also one of the land to be acquired from Mr. Wright, with a
schedule,

Horace Merriny, Esq.,
Supt. of Ottawa Works, Bytown.

Then Mr. Cofin is instructed to consult with Mr
MeCord, in order to get over the difficulties :

27th Aprir, 1855,
Sir: I am directed to inform you that His Exe llency the Gov-
ernor General has been pleased to appoint W. H. Coffin, Esq., to
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proceed to the Ottawa, for the purpose of taking such steps as he 1880
may deem necessary for the preservation of the peace and protec- CH;Y;I’ER
tion of property. Mr. Coffin has been instructed to consult and co- 2.
operate with you, so as, if possible, to have arrangements made and THE QUEEN.
bonds entered into, of such a nature as may justify the commissioners
in paying the whole of the award to the real proprietors, without
any risk or further claim on them. A

In order to facilitate a settlement with Mr. Leamy, all the papers
were sent to Mr. McCord Jr., advocate, at Aylmer, and that gentle-
man yesterday reported fully on them ; which reports and other
documents are transmitted to you herewith. Byit you will perceive
that the hesitation on the part of the commissioners, to pay the
award to Mr. Leamy, until title was shown by him, is fully justified ;
as, of the four separate portions of property required, it turns out
that to the first, namely, a small piece of land on the east side of
the River Gatineau, Mr. Leamy has no title whatever. To the
second, being a strip along the west side of the river, he has title to
only about half. To the third, and for the most important portion,
his title exists only during the life of a woman between 65 and 70
years ofage. To the jfourth, namely, a strip along the south-west
bank of the Creek, and extending to the centre of its waters, as
shown on the map, his title is reported good.

Fournier, J.

The result of Mr. Cofin’s operations are then given
in the following extract from a report he sent to the
Provincial Secretary :

During the pendency of these negotiations, however, in the inter-
val between the signing of the first deed of sale and the final award
of Mr. Russell, doubts had arisen as to the validity of the titles of
Mr. Leamy, to a considerable portion of the property proposed to be
conveyed to the Board of Works, and a formal protest was served
on the Government on behalf of parties claiming residuary rights in
the said property, denying ZLeamy’s right to receive the same, and
making the Government responsible in the event that Leamy's
titles should ultimately prove to be insufficient.

The Board of Works most properly demanded and obtained com-
munication by Mr. Leamy’s titles to the lands in question, and sub-
mitted the same for examination and opinion to their counsel,
Thomas McCord, Esq., of Aylmer, who, after careful and minute
enguiry, pronounced that Mr. Leamy could give a valid title to cer-
tain portions of the said lands, but that with respect to the remain-

der, his title to one part was imperfect, and that to the rest he could
give no title at all.
8
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Not only were the Government informed of the de-
fects in Leamy'’s title by official communications, but,
as the following clearly establishes the fact, they were
informed of the names as well as of the rights of the
heirs of Philemon Wright Jr.

Byrowx, April 16th, 1853.

Sir : T have the honor to acknowledge receipt of your letter,
dated March 24th, respecting Mr. Snow’s report on the land about
to be required round the Gui¢ineau Pond and Creek, requesting me
to call on Mr. Snow to report more fully on the subject. -

I have obtained his report as requested, and herewith transmit
the same to the department.

Mr. Snow’s report does not mention the names of the heirs to that
portion of the property purchased by Mr. Leamy, of which he only
holds a temporary title, the description of this land is marked B in
the schedule; if the names of these heirs are required, seven in
number, they are as follows: Philemon Wright, Hull Wright,
Horatio Wright, Pamelia McGoey, Erexina Leamy, Cyrinne Pierre
and Sally Cotier.

I have the honor to be,
Your obedient servant,
Tromas A. Biesy, HorACE MERRILL,

Secretary Public Works, Quebec. Supt. Otiawa Works.

Amongst the documents produced, we find also that
there was a protest sent by some of the heirs, protesting
against the Grovernment’s intention to purchase this
property from Leamy. The date of the protest is the
26th April, 1855, a few days prior to the sale made by
Leamy, on the Tth May, 1855.

This document reads as follows :—

(Copy of No. 25765.) .
Hull, April 26th, 1855.-
To the Honorable the Commissioner of Public Works.

SiR,— ..
We desire to state for your information and for the infor-
mation of the Government, that the proposed sale of land in the
Township of Hull, by Mr. 4. Leamy to the Government, is made
without the sanction of the individuals who are mainly interested as

proprietors of that land. That we are personally interested in the
iand, and have an incidental interest towards amother portion
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included in the proposed sale, You will use this information as you 1880
deem mete, and should it prove of any benefit to the public service, CH;;;;ER

it will be most gratifying to 0.
Your most obedient humble servants, Tar QUEE\I
(Signed,) Traoaas MeGory. Fournier, J.

Hor. WricuT, —

These documents are so immportant that I have deemed
it necessary to give at length, all the extracts which
have any bearing on this cause. The inevitable result
of this enquiry shows that the Government on 7th
May, 1855, when they purchased from Leamy, knew
for some length of time of the defects in the titlés of
Leamy, their vendor, and they also knew what rights
the heirs of Philemon Wright Jr. claimed in the pro-
perly they were purchasing. With such evidence, is
it possible to believe that the Government had a
just opinion and firm and intact belief, wne juste opinion
ou la croyance ferme et intacte, that they were proprietors
and that no others had any rights to the property pur-
chased ?

But independently of the question whether the
Crown has acquired this property in good faith under
a translatory title, these documents, in my opinion,
conclusively bar the Crown from availing itself of the
prescription of ten years,—on the ground that they con-
stitute an acknowledgment by the Crown, whilst in
possession of the property claimed, of the rights of the
heirs of P. Wright, sufficient to interrupt civilly the
prescription if it could have commenced— Ist against
the property purchased by the deed of 1849, if that deed
was not defective for the reasons I have before given;
and 2ud, against the property acquired by the deed of
24th April, 1854, and bought a second time by the deed
“of '7th May, 1855.

Art. 2227 C. C. enacts :

‘ Prescription is interrupted civilly by renouncing the benefit of a
period elapsed, and by any acknowledgment which the possessor or
8%
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1880  the debtor makes of the right of the person against whom the pre-

Cnm‘v';mn seription runs,
Tz Queex Art. 2255 says:
TFournior 3 After prescription by ten years has been renounced or interrupfed,
urnier,

' prescription by thirty years alone can be commenced.

Bearing in mind, that at the time of the execution
of these reports and other documents the Government
were in possession of the property claimed more than
a year, it will be seen that the acknowledgment made
in this case is sufficient in law to interrupt this prescrip-
tion. First, what should be considered an acknow-
ledgment ? and, then, by whom need it be made?
Troplong, whose opinion on this point is concurred in
by all commentators on the Code Napoléon, thus lays
down, the rule commenting on Art. 2248 C. N;, which
concords with our Art. 2227 C. C.

Et d’abord la reconnaissance peut-8tre expresse. Cest ce qui a
lieu lorsqu’elle résulte des actes mentionnés aux arts. 1337, 1338 C.N.

Elle peut également résulter d'une lettre missive. * * * La
reconnaissance n’a pas besoin d’étre acceptée par le créancier. Il
suffit qu’elle ne soit pas repudiée par lui pour qu’elle lui profite, nul
n'étant censé vouloir perdre et s’appauvrir. _

Now, in these documents we find that the Crown
admits that Mrs. Sparks never possessed this property
otherwise than in her capacity of usufructuary as dow-
age (douairiére). This was certainly the act of the Crown,
for it was made with its consent and knowledge, and
by its specially authorized agents.

I do not think it can be shown that the Crown ever
has notice of official acts done in its name otherwise
than by reports addressed to the Government, as was
done in this case through the Provincial Secretary.

Moreover, in this case we find that the officer charged
with this duty had been authorized to act by Order in
Council. To support the proposition that an acknow-
ledgment made by such an officer is in law sufficient to
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interrupt civilly prescription, authorities are not want- 1880

ing: CHEVRIER
La reconnaissance est suffisante lorsqu'elle émane d'un mandataire myy &IEEN.
gpécial (1). —
Fournier, J.

1t is conclusive, therefore, to my mind, that the Crown —
cannot avail itself of the prescription of ten years, and
that if prescription commenced to run at all, it was
civilly interrupted ; consequently the Crown could only
prescribe by thirty years from the date of the first pur-
chase of this property.

Before concluding it may be well to refer also to the
argument founded on the fact that some of the oppos-
ants (two, I believe,) after having opposed the confirma-
tion of the title of the Crown, subsequently discontinued
their oppositions with costs.

It is true that the judgment of confirmation mentions
the fact that these oppositions were “ discontinued with
costs.” But first if no answer could be given, it would
be necessary to decide the important questions raised
by the uppellants by the improbation of this judgment,
before any advantage could be gained. But how can
we presume they have admitted they had no proprietary
rights over the property for which a judgment of con-
firmation was asked ? If in such cases it were permit-
ted to surmise, we could as easily presume that the
opposants, after having taken communication of the
Crown’s title and ascertained that the Crown had pur-
chased, as it is evident by the title itselfonly the usufruct
of an immovable, withdrew their oppositions, because
the title asked to be confirmed was not swch a title as
could affect their rights, not being taken from a person
in possession as proprietor, and because the title deed
itself acknowledged their rights.

Moreover, the argument of the Crown is based on a

(1) SBee Sirey—Codes Anmnotés, Code Civil Annoté, art. 2248, No.
art. 2248, No. 10; Dalloz— 5, 14, 33, 34, 77.
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1880  mere supposition, for the oppositions have not been pro-
Camvarer duced, and it is impossible to say on what grounds they
TE d’[‘mEN_ were made. The maxim of law “de non apparentibus
Formie 5. €t mon existentibus eadem est lex” is here very applicable

..__’ “to the mnon-production of these oppositions.

After carefully examining the titles and weighing
the evidence in the cause, I have come to the conclu-
sion that the appellant has established: 1st. That the
heirs of Philemon Wright Jr. have never alienated their
rights in the 159 acres of land and water, which were
set apart for the use and enjoyment of Sarah Olmstead,
their mother, as dowager.

2nd. That the Government, by the title of the 12th
September, 1849, obtained possession of 21 acres, 1 rood,
and 25 perches; that by the conveyance of the Tth May,
1855, the Grovernment, being a purchaser with notice,
obtained a precarious title to 65 acres and 2 perches, of
which they were in possession without a title for
several years, making a total of 86 acres, 1 rood,
and 27 perches out of the 159 acres of land and
water belonging to the heirs of Philemon Wright
Jr., and that the balance of these 159 acres is in the
hands of certain persons who are not parties to this
suit.

N 3rd. That the appellant represents the following heirs
of Philemon Wright Jr, and that the respective share
of the heirs he represents in the said 86 acres 1 rood,
and 27 perches, is as follows :

Philemon Wright..oc.coovvreirervans visivennre srneenens == b
"Erexina Wright, wife of T. Leamy ....... o reresnane =475
Sally Wright, wife of Boucher.........ccoeeervvuneen. =
Pamelia Wright, wife of A. McGoey ......ceu. ... =%
P. Wright, Serina Wright and Helen Wright,
children of Hull Wright....vcere veresras : vr of =45

making his proprietary interest amount to 235 undi-
vided 275ths, or £I undivided, in the said 86 acres
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1 rood and 27 perches, now in the possession of the 1880
Government. : Cn;v;;En
4th. That both conveyances to the Government are Qmmx.
null and void, because they were not made in conformity  ——
with the provisions of 9 Vic., ch. 87. Fou.ﬁe_r’ &
5th. That the judgment of confirmation Whlch is
alleged to have been granted of the conveyance of the
7th May, 1855, (the appellants having fyled against this
judgment an improbation, which in my view of the
case it is unnecessary to determine) not being the con-
firmation of such a title as was authorized by the statute,
cannot affect the rights of the proprletor of the land
thereby conveyed.
6th. That the quit claims alleged to have been signed
by some of the heirs are null, and that the discontinu-
ance of oppositions which have not been produced to
the confirmation of a #itle cannot affect the proprietary
rights of such opposants.
- Tth. That the titles of the Crown, being null by reason
of mformahty, cannot serve as a ground for prescrip-
tion.
$th. That the acknowledgment in writing by a spe-
cial mandatory of the Crown, (while the Glovernment
were iri possession of the property claimed), of the ex-
istence of the heirs of P. Wright, and of their rights,
was sufficient to interrupt civilly the prescription of
10 years.

".9th. That the Crown has not in law a title to the
property claimed sufficient to prescribe the ownership
thereof by 10 year’s possession under Arts. 2206 and
2251.

- 1 am, therefore, of opinion, that the petition, in
so far as it prays for.the rents and profits due and
accrued before the date of the execution of the deeds of
grant to the appellant, must be dismissed, and that the
appellant should be declared proprietor of the following
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1880  undivided ¢ndivis share in the said 86 acres, 1 rood and
Crovee 29 perches now in the possession of the Crown, being
a portion of the 159 acres belonging to the estate of

Foummier, J. P. Wright Jr. and which was subject to the customary
- = dower of Sally Olmstead, to wit: $iths.,, and that he .-

is also entitled to an account of the rents, issues and
profits of the said property from the date of his

acquisition of the same.

0.
THE QUEEN.

HENRY, J. :—

The legal questions involved in the consideration of
this case are so numerous, and, at the same time, so in-
tricate and important, that no little application, research
and consideration were required to arrive at proper con-
clusions in regard to them.

For some time after the argument I was, in regard to
one or two of the controlling points, inclined to sustain
the judgment of my late learned brother Taschereau.
I have since bestowed much thought and research up-
on all the questions involved, and I shall now proceed
to state the result at which I have arrived.

The property in question in this suit was formerly
owned by one Philemon Wright Junior. On his death,
intestate, it became the property of his children, subject
to the dower, or usufruct, of his widow Sarah, formerly
Surah Olmstead, subsequently Mrs. N. Sparks. Some-
time after the death of Philemon Wright his real estate,
with the exception of a part set out for his widow, was
divided amongst his children, and deeds confirming the
division passed between them. The widow did not
release her dower to any of the lots, and therefore held it
until her death. She might have disregarded this divi-
sion and made a claim to dower in the whole of the
lands, for all that appears in the case, unless her deed to
Leamy in 1852 would have estopped her; nor did she
release her right of dower to any of them. The part so
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set out for the widow includes that now in dispute. 1880
There is no conveyance from any of the heirs to her, Cumyams
and, she having died in 1871, several of the heirs con- . &'mm.
veyed their interest in that part of the property so held ——
by her to the appellant. He_n_rﬁ g

It is contended that she derived a full title to the pro-
perty she held, but I can see nothing in the case to
justify that conclusion. She could acquire no such
right as the widow of Wright, and whether she occupi-
ed during her life more or less than her legal share of
the property could, in my view, make no difference. If
more, she occupied any overplus by sufferance’; if less,
it was by her own act, and the fact could not turn her
right to the usufruct into a superior title. Besides, she
and those claiming under her are, in my opinion, estop-
ped by her conveyance, which expressly limits her right
to that of a life estate.

It is by a title derived from her that this action is de-
fended, and if, for some of the reasons assigned, that
title is sufficient to bar the legal right of the heirs, our
judgment must be for the appellant. There was an
attempt made at the trial to prove title out of some
of the heirs, but there was not proof, in my opinion, of
the execution of the deeds produced for that purpose.

I am of opinion for the reasons given by my brother
Fournier, that the description of the property in the
petition was sufficient; and also, that the appellant
cannot claim for rents and profits accrued previous to
the transfer to him of the property.

Several conveyances were given in evidence on the
part of the Crown from heirs of Philemon Wright to
Leamy ; but, as they were only of the lands divided be-
tween the heirs and not of any part of that set apart for
the widow and, therefore, no part of the land in dispute,

I cannot see how they can, in any way, affect the issues
before us. What the heirs, or Leamy, did with those
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1880 other lots, cannot in any way affect the title of land
Creveee Dot in any way referred to in the deeds in question.
Tas &'UEEN_ As the Crown did not purchase from the owners of the
Homry, J property, has it acquired a title independent of them

—_"" and in opposition to their legal rights ?

The question is not as to the abstract right of the
Crown to purchase and obtain title from the legal
owner, but whether, having purchased from other than
the legal owners, and, by retaining possession for ten
years, the latter are ousted of their title. Ifsuch a re-
sult has been reached in this case, it must be by virtue

* of the Civil Code and by statute. The statute by which
the claim is principally supported is 9 Vic., ch. 87.

Referring to Commissioners of Public Works, the 5th
section provides that they shall have power, by instru-
ment under their hands and seals, on behalf of the
province, to make and enter into all necessary contracts,
&e., relative to the public works of the province.

Section 8 provides that

Said Commissioners, in and for the said purposes, shall, at all
timeg, have power to acquire and take possession of all such lands
or real estate, and to take possession of all such streams, waters, and
water-courses, the appropriation of which for the use, construction
and maintenance of such public works aforesaid as shall, in their
judgment, be necessary.

Power is-also given to the Commissioners to contract
for the purchase from all persons, seigniors, bodies cor-
porate, guardians, tutors, curators or trustees, lands and
real estate. This provision only extends to a purchase
from owners, or their representatives. It does not au-
thorize the purchase from A of B's land. After this
provision there is another necessary one for such ob-
jects, as follows:

If the owner or owners of such lands, &e., do not reside in the
vicinity of such property so required, then notice shall be given in

the Official Glazette and in two distinct newspapers published in or
adjoining the district in which such property is situate, of the inten-
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tion of the Commissioners to cause possession to be taken of such 1880

lands, &e. - CHE;TRIER

After thirty days from such notice possession was . (3'“1;\*
authorized to be taken, and the land to become vested ——
in Her Majesty. Provision is also made for paying the Hem'y’ J.
amount of a valuation under the Act into Court.

Sec. 9 provides that in Lower Canada the compensa-
tion awarded as aforesaid, or agreed upon by the Com-
missioners, and any party who might, under that Act,
validly convey the lands, or lawfully in possession
thereof as proprietor for any lands taken under the Act,
without the consent of such proprietor, shall stand in
stead of such land, and any claim to a hypothec or in-
cumbrance shall be converted into a claim to or upon
the compensation. Provision is then made for proceed-
ings of confirmation in either of the two cases men-
tioned—that is, where the purchase and conveyance is
from the owner or his representatives, as stated in the
clause ; and second, in the case of expropriation, with-
out any such purchase. It is,in my opinion, only in
one or other of those cases that there is provided any
power of confirmation. The lands in question were
not taken under the provisions for expropriation ; and if
the widow of Philemon Wright could not give a title,
then the provision by which the power of confirmation
is given -is inapplicable. The terms of the provision
are plain as I read them. 1st. Where the conveyance
is from the owner the confirmation is intended and pro-
vided to purge the lands from all hypothecs or other
legal or equitable liens ; and, 2nd, where the title can-,
not be procured from one capable of making it ac-
cording to the terms of the Act, the amount of the
award is paid into Court for the parties entitled to it, to
receive it in payment of the land which, in either case,
becomes, by the confirmation, vested in the Crown.
To apply the provision for confirmation to the
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1880 case of a purchase from A of B’s land, would,
Crgvmier in my matured opinion, be doing what the Legis-
lature did not mean and statute has not provided.
There are other strong grounds mentioned by my learned
brother Fournier which, in my opinion, are legitimate
against the validity and efficacy of the confirmation in
question. When private rights are invaded by a statute
the mode and means provided by the statute must be
strictly pursued, and the statute itself strictly construed ;
and, unless the provision be clearly and plainly appli-
cable, no title can be acquired under it. I am fully of
the opinion that the provisions for acquiring a title
under the statute in question are inapplicable to the
circumstances of this case, and, therefore, that the judg-
ment of confirmation therein was ultra vires and void.

The only other defence that I think necessary to con-
sider,concurring as I do generally in the judgment of my
learned brother Fowrnier, is that of prescription by
thirty or ten years, as claimed by the defence.

The claim of prescription of thirty years is not shown
. to rest on a proper foundation.

The possession of Mrs. Sparks must be characterized -
by her title, and as her possession was only of the usu-
fruct during her life, and her title therefore precarious,
and not as a proprietor, one essential element of the
right of prescription was wanting. The possession of the
Crown was under thirty years, and it therefore cannot
defend by prescribing for any period before the convey-
ances.

The defence under a prescription of ten years is still
open for consideration.

By article 2211 of the Civil Code, * the Crown may
avail itself of prescription.”

Availing itself of that right, and setting up a defence
under it, subjects, in my opinion, the Crown to the same
rules and principles as a subject would be.

0.
'TrE QUEEN,

Henry, J.

————



VOL. IV.] SUPREME COURT OF CANADA, 125
Article 2206 of the Code provides that : 1880

Subsequent purchasers in good faiih, under a translatory title deri- CuevriER
ved either from a precarious or subordinate possessor, or from any THE‘S:U’EEN.
other person, may prescribe by ten years against the proprietor dur-
ing such subordinate or precarious holding. Henry, J.

——

It is contended that the question of bad faith-cannot
be raised against the Crown, and should not therefore
be considered, no matter the extent of bad faith shown
on the part of the commissioners, or others acting for the
Crown in the purchase of the land. That the King can
. do no wrong is a maxim well understood, and univers-
ally applied, and therefore bad faith cannot be imputed
to the Sovereign. The ordinary maxim respondeal sup-
erior has no application to the Crown ; for the Sovereign
cannot, in contemplation of law, command a wrongful
act to be done; and it is equally well established, that
the Crown cannot be prejudiced by any laches or acts
of omission of any of its officers. The doctrine is appli-
cable this far, but here it ends. Where, however, a
wrongful act is done, although directly by the Sove-
reign, as in the improper issue of patents, redress is given,
on the principle or theory that the Crown was misin-
formed in the premises. No bad faith or wrongful act
is imputed. When a patent is issued interfering with
the rights of a previous patentee, the Crown is
not, theoretically, charged with a breach of faith to-
wards the first patentee, although a wrong was done
to him for which he has a remedy. Independently of
the principles upon which the maxim is founded, it
would be bad faith in the Sovereign, and contrary to its
own previous grant to both parties, to grant to one what
it had no right to, and, by doing so, interfere with
the previously acquired rights of the other. Still, those
principles do not prevent justice being done to one or
both of the parties. In every suit brought in the Ex-
chequer Court against the Crown, the claim is founded
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1880 on a wrong ; but not on one imputed to the Sovereign ;
Crnvaiee and redress is given, if the suppliant is entitled to it.
He is not answered by the maxim that the Sovereign
can do no wrong. Neither can I think that maxim fur-
nishes an answer in this case. At page 60 of Broom’s
Legal Maxims, under the heading of the maxim just
referred to, we find doctrines and principles applicable
to the point under consideration. He says:

With respect to injuries to the rights of property, these can scar-
cely be committed by the Crown, except through the medium of its
agents and by misinformation or inadvertency, and the law has,fur-
nished the subject with a decent and respectful mode of terminating
the invasion of his rights by informing the King of the true state of
the matter in dispute, being by petition of right ; and as it presumes
that to know of any injury and redress it are inseparable in the Royal
breast, then issues as of course, in the King's own name, his order
to his judges to d» jastica to the party aggrieved. '

The record teems with evidence that the Government,
through its departmental and other officers, were, all
along, aware of the precarious title they were getting
from Leamy and Mrs. Sparks, as shown in the judgment
of my learned brother, before alluded to; and of the-
attempts, from time to time made, to remedy the defects
init. Asbefore asserted, if the Crown seeks the remedy
of a statute or code, the whole, and not part of it, is
invoked, and the Crown cannot ask to have any part of
it eliminated. If the Crown adopts the acts of its sub-
ordinates, such as the purchase in this case, it must do
so under the circumstances as they exist, and there is
no principle that I am aware of that would give the
Crown in this respect a higher or different position,
than could be claimed by a subject. The ingredient of
bad faith, although not necessarily communicated, is
transmitted to the Crown with the conveyances; and
independently of other important considerations -is
sufficient, in my opinion, to prevent the application of
the prescription by ten years.

- It is, however, desirable to consider the ingredient of

0.
THE QUEEN.

Henry, J.



VOL. IV.] SUPREME COURT OF CANADA. 13
bad faith in connection with the principles involved in 1880
the maxim that the King can do nowrong. If the law, (}a\;{r;gg
as laid down in the extract from Broom, “ presumes that Qumm
to know of any injury and to redress it are inseparable —
in the Royal breast,” and that the order from the Sove- Henry, J.
reign is “to do justice to the party aggrieved,” it is im-

portant to consider whether it would comport with

that order that any defence should be pleaded in direct
violation of it. "When the Sovereign orders that justice

be done, it must, I think, mean the same justice that

would be done between subjects, and by the same legal

and equitable principles. I do not contend that the

plea of prescription, if applied in its integrity, would
necessarily amount to such a violation; but to apply

the prescription, without one of its essential constituents

and conditions, would I think do so. It would be in

direct opposition, not only to the principle involved in

the Code, but, in my humble opinion, to the principles

which are involved in the maxim that the King can do

no wrong, and, at the same time, derogatory to the
assumed high moral and dignified position of the
Sovereign. The servants of the Crown by bad faith

acquire for the Crown a translatory title from one man

of the property of another. The fact is brought to the

notice of the Sovereign, who orders that justice be

done; but the counsel of the Crown would desire to
frustrate the equitable desire of the Sovereign byinvok-

ing part of an article of the Code and excluding the
qualifying provision of it, by which that very question

of bad faith would be withdrawn from consideration.

This, in my opinion, would be giving to the counsel the

right to oppose the Sovereign will, and prevent that

justice being done which the Sovereign intended and
ordered. I will not speculate as to the propriety of the
Sovereign, in view of the high toned and elevated posi-

tion he is assumed to occupy in regard to the redressing
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of wrongs done to an individual, pleading prescription,
as it is not necessary in this case to do so; but, that the
Crown should retain the title and possession of land
belonging to others, obtained in bad faith by its servants
in the way contended for here, would, I think, be con-
trary to every well founded principle of law, equity or
honor. The Legislature, by the provision requiring
good faith, has decreed that, without such, prescription
of ten years between subjects shall be insufficient. No

" subject could therefore hold land, the title to which

had been acquired contrary to such good faith. The
title of every one is held good unless some one can pre-
scribe for thirty years, or as a recipient of a translatory
title in good faith for ten years. In this case there isno
evidence of either the thirty years or of the good faith.
The defence rests upon shewing good faith. It is a
condition of the article and upon which the prescription
by ten yearsdepends. It isnot for the suppliant to show
bad faith. It is not necessary to impute i, but for the
defence to establish good faith, which, I think, has not
been done. One of three things, I think, must be as<
sumed : first, that the Sovereign was not informed of the
purchase before the presentation of the petition ; second,
that if informed the bad faith was not communicated ;
or third, that the bad faith was communicated. There
is no evidence as to the first, nor is there anything to
show any adoption by the Sovereign of the purchase.
If the bad faith was not communicated, the Sovereign
was deceived as to a fraud perpetrated, which, being
subsequently informed of, the Sovereign wishes cor-
rected. If it was communicated the prescription should
not run. As to the true position ofthe Sovereign in this
respect we have no evidence; but, taking the second
alternative, which is the important one, and that a
fraud was practiced on the Sovereign by suppressing
the fact of the bad faith, the only honorable, consistent
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and justifiable course for the Sovereign to take, on dis-
covering it, would be, as has been done here, to réquire
the fact to be inquired into and ascertained, and justice
done. The Sovereign is the fountain of honor and
dignity, and the law assumes, as before stated, that
“to know of any injury and to redress it are insepar-
able.” The order that justice be done cannot surely be
alleged to be honestly or honorably carried out by taking
a course to prevent it. The Sovereign must be pre-
sumed to intend what she orders; and what would be
justice between subjects must be equally between
her and one of her subjects ; and what is meant by
the order. If a man of high honor and principle
ascertains that, by means of the bad faith of his
servant, he is placed in a position to claim another
man’s property, I need not suggest what would be rea-
sonably expected to be done by him. The Sovereign
would not only be assumed on personal considerations
to decline holding the property of one of its subjects,
but, on the principles before referred to, must be held
bound to have justice done; and not by eliminating one
part of an article of the Code seek to prevent it. I am
not dealing with any assumed merely sentimental ques-
tion of high honorable principle in the breast of the
Sovereign, but with constitutional doctrines underly-
ing rights and liberties necessary for the government
of the empire and the administration of justice, and re-
quiring to be strictly maintained. The honorable and
dignified position of the Sovereign in dealing with her
subjects is too important to be frittered away ; and it is
as much the duty of Courts to uphold it as to administer
the law in any other respect. I think, therefore, to give
effect to the position as contended for would be placing
the Sovereign in a position antagonistic to the im-
portant constitutional principles to which I have
thoueght it necessary to refer.
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There is still another objection to the applicability of
the alleged prescription of ten years independently of
the question of bad faith.

The Civil Code by article 2227 provides that

Prescription is interrupted civilly by any acknowledgment which
the possessor or debtor makes of the right of the person against
whom the prescription runs.

Article 2225 provides that:

After prescription by ten years has been renounced or interrupted,
prescription by thirty years alone can be commenced.

The evidence in this case shews that the Govern-
ment, by its active agents and officers, prior to 1855,
purchased the property, a part of which is claimed by
this petition, and received a deed of sale made by 4.
Leamy and wife to Her Majesty, dated the 24th of April,
1854. That deed contains the statement that the Gov-
ernment was then in possession of the land thus: And
the Government who are now in possession of the here-
inafter mentioned property.” Letters and reports dated
in April and May, 1855 —a year after the Government

* acknowledges to have been in possession—show that

the Crown agents and officers had not only notice of
the precarious title under the previous deed, but clearly,
expressly and unequivocally acknowledged the pro-
prietary rights of the parties against whom is invoked
the prescription of ten years.

It seems to me that under such circumstances the
prescription, if any, under previous titles would cease
to run and be interrupted.

Article 2227 of the Code provides that:

Prescription is interrupted civilly by renouncing the benefit of a
period elapsed, and by any acknowledgment which the possessor or
the debtor makes of the right of the person against whom the pre-
scription runs.

Troplong commenting on article 2248 of the Code
Napoleon—which corresponds with the article last
cited—says :
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!
And first of all the acknowledgment can be made in express terms. 1880

The acknowledgment need not be accepted by the creditor. It can CH;Y;;EB.
also be made by letter. 1t is sufficient for the creditor not to repudi- 0.

ate it in order that he may avail himself of it, nobody being supposed TEE QUEER.
to gi ight, &c. ——
o give up any right, &c. Henry, J.

This Court is asked to say, under the circumstances
in this.case, that the prescription has not been inter-
rupted and gives a right to defend this action.

The Sovereign, by her agents or officers, was ¢n pos-
session for a year before the acknowledgments were
made; and the knowledge and dealings of an agent
whose act in respect to other parties is adopted by his
principal must be considered the knowledge and deal-
ings of the principal.

In the words of Article 2227 the prescription was
civilly interrupted by the acknowledgment while <n pos-
session of the proprietary rights of the persons against
whom the prescription is invoked. Having once ack-
nowledged this right—with the full knowledge of the
title—the prescription was interrupted and therefore
according to Article 2255 :

- After prescription by ten years has been interrupted, prescription
by thirty years alone can be commenced.

It cannot be contended that by taking another deed
from the same vendors subsequent to the acknowledg-
ment the defect was cured, and the peculiar provisions
of Article 2255 are to be rendered inoperative. On the
contrary, in my opinion, it strengthens the opposite con-
tention. After the acknowledgments of title in the
authors of the suppliant, no further conveyances from
the same vendors could remedy the defect in the title,
as, nemo $tbi causam possessionis mutare posse, or, 28
put by a French writer,—* toute qualité imprimée & un
titre doit subsister indéfiniment.” '

It may be claimed that after the ratification by the
Superior Court, supposing that to have been intra vires
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1880 ag relating to the title of the heirs, the holding was in
CaRvRIER good faith, and that it was a holding animo domini
Tax Quesx, from that time. I don’t think it should be so concluded.
Homry, 3. The knowledge of the title of the heirs existed before,
—  at, and after the alleged ratification; but if the ratification
divested that title we need not consider the question of
prescription. If it did not from any cause do so, it can-
not be taken as anything more than a further attempt
unsuccessfully made, a void proceeding against the title
of the heirs, and being inoperative cannot cure the bad
faith previously existing. It must I think, be regarded
only as another ineffectnal struggle to deprive them of
their rights in the property without removing the

element of bad faith.

I am of opinion that the appeal should be allowed
and judgment given for the appellant, to the extent
stated in the judgment of my learned brother Fournrier,
with costs.

TASOHEREAU, J., concurred in affirming the judgment
of the Exchequer Court. .

GWYNNE, J. i—

The petition alleges, and it may be admitted to be
true, that Philemon Wright, the younger, on or about the
4th day of May, 1808, being then seised in fee of Lots
Nos. 2 and 8 in the 5th range of the Township of Hull,
was married to Sarah Olmstead without any marriage
contract, and that, being still seised of the same estate
and other lands, he died intestate, leaving issue of that
marriage, and his widow Sarah, him surviving.

The petitioner has produced in evidence a deed dated
the 20th of November, 1822, appointing the said Sarah
Olmstead tutrix of the children of the marriage, whose
names and ages are therein respectively stated to be as
follows :=—1st. Philemon Wright, stated to be aged 14
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years ; 2nd. Hull Wright, aged 12 years ; 3rd. Pamelia 1880
Wright, aged 10 years; 4th. Horatio Gates Wright, aged CREvaiER
8 years; b5th. Wellington Wright, aged 6 years; 6th.p.. a'mmr.
Erexina Wright, aged 4 years; Tth. Serina Wright, ——
aged 2 years; and 8th, Sally Wright, aged 10 months.  we’ T

Now, it is apparent that at some time before the year

1838, and during the minority of several of the children,
an arrangement (which may well be believed to have
been a family arrangement for the partition of the whole
heritable estate whereof Philemon Wright Jr. died
seised in the above lands among his eight children and
his 'widow, the latter to take in fee a smaller portion of
the estate than she would have been entitled to for her
estate in dower), was verbally agreed upon, and that
notwithstanding the minority of several of the child-
renit was acted upon as if it had been perfect and effec-
tual in law, for we find that on the 11th of January,
18317, Wellington Wright, who was then most probably
himself a minor, and while his three younger sisters
.certainly were, conveyed the share allotted to him upon
the partition to Nicholas Sparks, to whom Saraeh Olm-
stead had been married in 1826, and on the same 11th
January, 1837, Horatio Gates Wright, by a like deed,
conveyed also to Mr. Sparks the share allotted to
Horatio, by the same agreement for partition.

In these deeds Wellington Wright and Horatio G.
Wright respectively describe the piece of land by each
conveyed to Sparks as: “That part of the farm belong-
ing to my late father, apportioned.to me, as will appear
on the diagram drawn by Anthony Swallwell, Deputy
Provincial Surveyor, which piece of land is butted
and bounded as follows”— &e., &ec. ; and the deeds
contained covenants executed by each grantor respect-
ively for further assurances to be executed by all and
every other person or persons whomsoever having any
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claim, estate, right, title or interest in or to the piece of

Camvamz land thereby granted, &c., or any part thereof.
Trs &mm. Then we find that by several deeds executed upon

Gwynne,

the 5th day of March, 1888, all in like form, the heirs of
" Philemon Wright, deceased, reciting the partition which
had been agreed upon, purported to secure to each other
the allotment assigned to each. The deed to Erexina,
then the wife of Andrew Leamy, is as follows :

Know all men by these presents that we Philemon Wright Jr., Hull
Wright, Pamelia Wright, wife of Thomas McGQoey, Esq.; Horatio
Wright, Serina Wright, wife of James Pearce; Erexina Wright,
wife of Andrew Leamy ; Sally Wright, surviving heirs of the late
Philemon Wright Jr., of the Township of Hull,in the District of
Montreal, in the Province of Lower Canada, having mutually agreed
to divide the inheritance left us by our late father, we have caused
the same to be surveyed by .Anthony Swallwell, Deputy Surveyor
for the Province of Lower Canada, who having ascertained the
quantity of land in Lots numbers 2, 3 and 4, in the 5th concession of
the said Township of Hull, being the property of our late father,
hath computed the same to be 591 acres 1 rood and 24 perches, in-
cluding a certain pond of water, the said portion of land having
been sub-divided, the following portions have been allotted to each,
that is to say:

To Philemon Wright, 43 acres 2 roods.

To Hull Wright, 43 « 2 «

To Pamelia Wright, 49 «

To Horatio Wright, 53 # 1 ¢ 24 perches,
To Wellington Wright, 48 «

To Serina Wright, 60

To Erexina Wright, 65 &

To Sally Wright, ‘ 70 «

To Sally Olmstead, our mother, 159 #  the said pond of water
inclusive, with all which we are content.

And in order the better to secure to each other a legal title to the
said portions of land aforesaid, we the said Philemon Wright, Hull
Wright, Pamelia Wright, Horatio Wright, Serina Wright, and Sally
Wright by these presents do grant, remise, release, and forever quit
claim unto the said Erexina Wright, her heirs and assigns all our
right, title, interest and estate to the 65 acres of land, (described by
metes and bounds), to have and to hold the above released premises
to her, the said Frexina Wright, her heirs and assigns to her and
their use and behoof furever, so that neither we the said Philemon
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Wright, Hull Wright, Pamelia Wright, Horatio Wright, Serina 1880
Wright and Sally Wright, nor our heirs, nor any other person or Cmnﬁm
persons claiming by, from or underus or them, or in the name, right .

or stead of us or them, shall or will by any ways or means have, claim THE QUEBN
or demand any right or title to the above released premises or to any

part or parcel thereof. Gwyf.l.lf’ -

This instrument is signed by all the parties named
therein except Wellington Wright, who was then dead,
and Serina Wright and her husband James Pearce, who,
though living, were-not parties executing it; although
not executing this deed, Serina appears to have executed
all the other deeds. Now, with reference to the recital
in these deeds of the allotments which had previously
been made, and which must have been made in the life-
time of Wellington Wright and during the minority of
three at least of the children, if not also during the
minority of Wellington, it is to be observed that
the allotment stated to have been made to Sally
Olmstead, the mother, is staled in precisely the
same lang'uage as the allotments to all the others.
The whole of the estate whereof the father died
seised is stated to have been divided into nine
parcels, and a parcel is allotted to each ot nine per-
sons, one of whom is Sally Olmstead, the mother. That
one of the nine persons to whom the respective allot-
ments are made is to take a different estate from the
others is not stated ; the contrary seems to be implied,
* for the agreement recited is not an agreement to divide
presently among the heirs the residue of the estate
whereof the father died seised, after deducting the one-
half to which the mother was entitled as customary
dower, and the reversion in such half (abiding the event
of her death to come into possession of the latter half),
nor is it an agreement to divide presently among the
heirs the one-half, and to leave the other half to be
divided at the death of the mother; the agreement is
to divide presently the whole inheritance left by the
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1880  father, and for that purpose to divide it into nine parcels
Cmzvrzr and to allot a parcel to each of nine persons alike, one of
TrE &Umm such being the mother. It isnot suggested, on the deed, -
G 5, 10T yet by any evidence given in the cause, that the 159
' "acres allotted to the mother were so allotted as having a
peculiar value equal to the value of half of the whole

estate, nor that she had consented to take the 159 acres

in life use as her customary dower, nor that the part of

the 159 acres, which consisted of a pond of 71 acres, had

any value. Nor is it likely that at that early period be-

fore the improvements subsequently made that it had.
"However, there is no suggestion that the 159 acres

were to be enjoyed by the mother for her life only, or

that they were a fair and reasonable equivalent for her
customary dower in the 295 acres, the half of the estate,

nor that the allotment was made upon that foundation,

or with that view, or that the mother had agreed to

any such arrangement, and in the absence of any sug-
gestions or evidence of the above nature the recital in

the deeds is more consistent with an agreement for par-

tition having been made, as it might have been, if the

parties were willing to concur in it, that the whole
property should be divided into nine allotments, one to

be given to each of the nine persons named, of whom

the mother was one, to be enjoyed presently, in severalty

in fee; and that this was the intention obtains con-
firmation, as appears to me, from the frame of a deed of

the same date executed in favor of Nicholas Sparks, con-

firming to him Wellington Wright's portion conveyed

to him by this deed of January, 1837. This deed is as

follows:

Know all men by these presents that we Philemon Wright, Hull
Wright, Pamelia Wright, wife of Thomas McGoey, Esq., Horatio
Wright, Serina Wright, wife of James Pierce, Erexina Wright, wife
of Andrew Leamy, and Sally Wright, surviving heirs of the late
Phitemon Wright Jr.,of the Township of Hull, &c.,have mutually re-
leased and quitted claim to each other the several portions of our

—
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late father's estate allotled to us by deed bearing even date with these 1880
presents ; and, whereas, our late brother Wellington Wright did by CH;;;;ER
deed, bearing date the eleventh day of January, in the year of Our 0.
Lord one thousand eight hundred and thirty-seven, for a certain con- TEE QUEEN
sideration therein mentioned, relinquish his claim fo the certain por- Gw;;;a, 1.
tion of our father's property allotled to him, in favor of Nicholas
Sparks, Esq., of Byfown, and whereas it appears to us to be just and
reasonable that the said Nicholas Sparks should be confirmed in his
title to the said portion of our late brother. Therefore, &ec., &c., &o.

This deed appears to have been executed omnly by
Hull Wright, Serina Wright, Pamelia Wright, and Sally
Wright, although prepared for execution by all parties.
It speaks however, as it appears to me, of the allotments
made to each as the cerfain portion of each in their
father’s property, an expression precisely applicable,
assuming the whole estate to have been divided and
Sarah Olmstead to have taken one allotment equally
with the others. Then, by deeds of lease and release,
bearing date respectively the 80th of April and 1st May,
1889, Sally Wright and her husband, William Colter,
bargained, sold and released to Andrew Leamy, his heirs
and assigns forever, the piece of land, describing it by
metes and bounds, which by the deeds of March, 1838, is
said to have been allotted to Sally Wright.

We find next, that by a deed bearing date the 12th
September, 1849, Sarak Olmstead, claiming this property
as her own absolute property, by notarial deed executed
by her and her husband, Nicholas Sparks, granted,
bargained, sold, assigned, transferred and made over,
with promise of warranty against all gifts, dowers,
debts, mortgages, substitutions, alienations and other
hindrances whatsoever, to Her Majesty Queen Vicloria,
Her heirs and successors, represented herein by the
Honorable Etinne Pascal Taché, Chief Commissioner of
Public Works of the Province of Canada, a certain piece
of land, &c., &c., describing it—* The aforesaid hereby
bargained and sold piece of land and premises being
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holden by the tenure of free and common socage, free

N . -
Cuevrize and clear of every charge, burden and incumbrance,”

v.
THE QUEEN.

Gwynne,

&ec., &e.

Now, the piece of land hereby conveyed was part of
I the above allotment made to Sarah Olmstead, and this
deed is only consistent with the fact that up to the time
of its execution, in September, 1849, she was under the
impression and belief that she was seised in fee simple
of the portion allotted to her.

In the year 18562, Andrew Leamy plainly entertained
the design of increasing his estate in these and the
adjoining lots, for he purchased from one Nancy Louisa
Wright, by a notarial deed, dated the 6th December,
1852, a part of lot No 2, in the 4th concession, and
of lot No.1,in the 5th concession, and a part of lot
No. 28 in the long range of the Township of Tempieton,
on the east side of the Gatineau River, adjoining those
lots whereof Philemon Wright Jr., had died seised, and by
another notarial deed, dated the 7th December, 1852, he
purchased from Mr. Sparks, who, jointly with his wife,
Sarah Olmstead, conveyedto Leamy the'respective pieces
purchased by Sparks from Wellington and Horatio G.
Wright, free and clear of every charge, burden, &c.,
excepting such as are imposed by the Letters Patent
from the Crown, comprehending the said pieces of land.

It would seem, that about this time the Commission-
ers of Public Works were making surveys, and contem-
plating acquiring more land in the locality for improve-
ments about to be made in the Gatinean works, and it
is not unlikely that those contemplated improvements
may have operated in some measure in inducing Leamy
to extend his estate by purchase. The knowledge that
the Commissioners of Public Works would investigate
the title of any lands they might be about to purchase,
may have induced him to have been more particular in
having the title of Sparks to the land he was about to
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purchase from him looked into, than he would other- 1880
wise have been. TUp to this time there does not appear Cmzyrrmz
to have been any doubt whatever raised, by any of the &'mmn.
parties interested in the Philemon Wright estate, as to —
the right of Sarah Olmstead, then Mrs. Sparks, selling as Gwy,_rff’ J. .
absolute proprietor, the piece of land which, claiming

to be such, she had sold to the Commissioners of Public
Works in 1849. It seems that when Leamy was con-
templating purchasing the lands in which Sparks was
interested by purchase from Horatio and Wellington
Wright, he also contemplated purchasing from Mrs.
Sparks the residue of the 159 acres, including the pond
allotted to her, after deducting the 21 acres 1 rood and 25
perches sold by her to the Commissioners of Public
Works in 1849, and it is not improbable that Leamy’s bet-

ter knowledge, arising perhaps from his residing in

the neighborhood, of the quantity and situation of the

lands which the Commissioners were having inspected,

and surveyed, and would require, induced him to make

those purchases, and it is altogether likely that upon the
negotiation of the purchase from Sparks, he had his title
investigated and also that of Mrs. Sparks to the residue

of the 159 acres allotted to her, which he contemplated
purchasing also. It was probably at this time discov-

ered that, however much the parties may have inten-

ded, and Mrs. Sparks, formerly Sarah O'mstead, may have
believed that she held the 159 acres allotted to her in

fee, as the children held their shares, and in lieu of her
claims to dower in the half of her deceased husband’s

estate, yet that no deed may have been executed to her, -

as had been to the children in March, 1838, or if executed,

that it was defective by reason of some of the children
having been infants, and she may have then forthe first

time been awakened to the discovery that a title, which

she may have considered to be,and which all her children

may have considered and intended to be, perfect, wasin
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1880  truth imperfect, for the want of a deed executed by par-

Cunyrms bies competent in law to bind themselves and their
- g 5‘(} oy, D€1TS, evidencing what may have been well known in

the family to have been the intention of the whole
family.

The petitioner relies upon a notarial deed executed
upon this same 7th December, 1852, by Mrs. Sparks to
Leamy, for the purpose of showing that, as he contends,
the fact is Leamy knew that Mrs. Sparks had only a
usufructuary interest for life as her dower, in the 159
acres. By this deed she, describing herself as Sarah
Olmsteal, declared that she sold, assigned, transferred
and made over from thenceforth and forever, with war-
ranty of her own acts only, to Mr. Andrew Leamy, all
and all manner of dower and right or title of dower
whatever, either customary or conventional, prefix,
which she might, or of right, ought to have a claim into
and out of that messuage tenement parcel or piece of
land heretofore belonging to Philemon Wright Jr., her
late husband, and which, at the division or partition
thereof between her the said Sarah Olmstead and the heirs
of the said Philemon Wright, was set apart to and for the
useof herthesaid Sarah Olmstead,excepting,however,that
piecesold by the said Sarah Olmstead to Her Majesty for
the useof the Gatineau Works by deed (1032), dated 12th
September, 1849, to have and to hold unto the said
Andrew Leamy, his heirs, executors, administrators eor
assigns, the said dowers and all other rights whatsoever
belonging to the said Sarah Olmstead, and which the
latter claims as her right of dower of, into and upon the
said messuages, tenements, parcel or piece of land re-
ferred to in said diagram, and called Sally Olmstead,
with the exception of the piece sold to Her Majesty,
and the said Sarah Olmstead thereby substituted and
subrogated the said Andrew Leamy, his heirs &e., &ec.,
in and to all and singular her rights of actions for and.

Gwynne, J.
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in respect of said dowers, to be claimed in the said mes- 1880

suage tenement, parcel or piece of land referred to in CEvamEe

said diagram and marked Sally Olmstead excepting, how- . &EEN’

ever, what is before excepted. —_—
It is quite consistent with this deed, notwithstanding Gwn_ie’ &

its frame, that both Sarah Olmstead and Leamy may have

well known that the intention of the family was that

the former should enjoy the 159 acres in fee in lieu of

her dower in her husband’s estate, and that Leamy may

have been advised that, whatever might be their belief

or knowledge upon that point, if the fee had not been

in law secured to her by a deed executed for that pur-

pose by persons competent to bind themselves, it would

be of no use to him, if he comtemplated selling to the

Government, to take a deed in fee from Saral Olmstead

as from an absolute proprietor, if he could produce no

deed showing such a title in her, and that under the cir-

cumstances his best plan would be to take a deed des-

cribing the title as it would be in the absence of a deed

conveying the land to her in fee, and that, as he knew

what the intention of the family had been, of which

family he was a member by marriage at the time of the

execution of the deeds of 1838, having been married to

Erexina Wright, in 1835, he might run the risk of hav-

ing the title made perfect by the family, soas to enable

him to give a good title to the Commissioners of Public

Works. It may be said that all this is mere suggestion ;

but after the death of the parties to this transaction, and

27 years after it took place, a suggestion of motives ex-

planatory of conduct, which, from matters which do

sufficiently appear, would seem to be very natural and

highly probable, may well be put forward and relied

upon in answer to suggestions of bad faith, for which

purpose this deed is relied upon by the petitioner, and

for the purpose also of adding weight and support to

the bona fides of other instruments subsequently execut-
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ed which the Crown relies upon, and which are assailed

Caevame by the petitioner as false.

(4

THE QUEEN,

Gwynne, J.

It seems that at this time the Commissioners of Public
‘Works, through their counsel, were taking the ordinary
"precautions usual in such cases of enquiring into the
title to the lands they contemplated acquiring, and it
seems reasonable to conclude from the letters and re-
ports which passed between the Superintendent of
‘Works and the Secretary of the Commissioners that, in
so far as affected the title to so much of the land then
contemplated being acquired, which formed part of the
159 acres alloted to Sarah Olmstead, the only title shown
up to and in the month of April, 1858, was the title,
whatsoever that might be, which appeared upon the
transfers of Horatio G. Wright and of Wellington Wright's
interests, sold and conveyed to Sparks by the deeds of
January 7th, 1837 ; upon the releases of the 5th March,
1888 ; upon the deed of lease and release of 18389, execu-
ted by Sally Wright and her husband to Leamy; upon
the deed executed by Sparks in December, 1852, convey-
ing to Leamy the shares of Horatio G. and Wellington
Wright ; and upon the deed of the same month of Dec-
ember executed by Mrs. Sparks, formerly Sarah Olmstead,
and her husband to Leamy. It maybe admitted that the
deed of release of 3rd February, 1853, had not as yet
been communicated to any person acting in the investi-
gation of the title upon the part of the Commissioners.
That deed purports to bear date the 3rd of February,
1858, and to have been executed by Horatio &' Wright,
Elizabeth Wright, Sarah Wright and Philemon Wright
in the presence of James Goodwin and John Doyle—and
to sell, transfer and make over unto Andrew Leamy, his
heirs and assigns all right, title, interest and claim of
whatever nature either as heirs or otherwise, which
they or any of them then had or might thereafter have
in, to or upon that piece of land and pond of water
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heretofore belonging to Philemon Wright Jr., in his life- 1880
time, of Hull, and which at a division of his property be- Cn;;;nn
., . ».
tween his heirs and his widow, Sarah Olmstead, was s.et Tee QueEn,
apart to and for the use of the said Sarah Olmstead, as will ———

appear by reference to a diagram drawn by Anthony Gwy_n_r_lf’ &
Swallwell, surveyor, annexed to a transfer made by the
said Sarah Olmstead to the said Andrew Leamy, execut-
ed before A. Larue on the Tth December, 1852, and part
of which is now used for the purposes of the Gatineau -
boom. :

Now, this deed is so framed as to be consistent
with the fact that the 159 acres were intended by all par-
ties to have been enjoyed in fee by Sarah Olmstead as her
share on the partition, although that intention may not
have been eflectnally executed in law. Nothing turns
upon the fact of the signature of Elizabeth Wright
(Mrs. Leamy) to this deed being void, for the title of the
Crown, in so far as Mrs. Leamy’s interest is concerned,
requires not this deed fo support it; for she is a
party to the conveyancesunder the statute under which
the Crown claims.

But the petitioner asserts that this deed is a forgery .
in so far as the signatures of Sarah and Philemon
Wright are concerned. These two persons were called
by the petitioner and severally denied the signatures
of their respective names to be in their hand writing.
Sally Wright, however, having been shown the deeds
of lease and release of 1839, admitted ihat she had
signed them, and upon being asked to compare
those signatures with the signature of the name
of Sarah Wright to the deed of February, 1853, she
admitted that they resembled each other, and that
she sometimes signed her name as Sarah and sometimes
as Sally. Philemon Wright, upon being asked whether
he had any reason for saying that the signature of « P.
Wright” to the deed was not in his hand writing, said
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that he had—namely, that he was not in Hull, but was
a long way off in the bush upon the 8rd February, 1853,
the day of the date of the instrument, and much evi-
dence was entered into in support of this his allegation,
but, as it seems to me, very little weight is to be at-
tributed to this evidence, for it may be quite true that
upon the 8rd February, 1853, he was absent, as he says,
in the bush, and yet the deed may be a perfectly good
and honest deed ; indeed, it may be so even though it
should not have been executed by Philemon Wright
until after the expiration of some months after the time
at which it bears date. Where a deed is prepared for
execution by different persons who may be living at
places remote from each other, and for that reason
is executed by the several parties at different times, it
is usual to date the deed of the day that it is executed
by the one who first signs it, and those who sign sub-
sequently adopt the deed as of the date so given to it.
A cautious and precise witness would in such cases in-
sert above his signature as a witness, for refreshment
of his own memory, the time and place where each

_ party executed the instrument, but an omission to do so

would not avoid the deed, Now, it may be that this
deed was signed by all but Philemon (whose name is
set last to it) upon the 8rd of February, 1858, and that
Plilemon’s signature was subsequently obtained upon
his return from the bush. Inthat case the deed would
be perfectly good and valid, although what he said as
to his absence in the bush on the day the deed bears
date may be true. Doyle, who was one of the subscrib-
ing witnesses to the deed, died early in 1854, and his
signature is proved. Another subscribing witness, who
swore to its execution for registry in August, 1876, was
called and proves his own signature. He says that he
made the affidavit for registry upon the faith of seeing
his signature as a subscribing witness, but that he has
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being present at the execution of it. This is precisely CrevarEr
the evidence which might be expected from him afterm,. é’;mm.

the lapse of 28 years. He gave evidence that the name
of the other subscribing witness, John Doyle, wasin the
handwriting of a person of that name whom he knew
at that time living in O#fawa, as bar-keeper to one Jumes
Leamy. He had no recollection of the fact of seeing any
party sign the deed, and he said that without his own
signature he would not have recollected anything about
it. Being asked on cross examination by the petitioner’s
counsel, whether it was not possible that the names
of the parties to the document were not signed in his
presence, he replied that he could not say it was not
possible. He was then asked if he meant to say that
he was positive that he was present and saw the parties
to the document sign their names thereto, to which he
replied “ certainly not, I have no recollection at all.”
The following question was then put—*Then you can-
not say that you were present when the document was
signed ?—to which he replied—“I cannot say that I
was present when they signed.” Upon re-examination,
the following question was put to him :—“ With re-
ference to your last answer, do you mean to say that you
recollect you were not present as a witness ?"—to which
he replied—*I say I have no recollection of the signing
in my presence, I could not swear whether I was pre-
sent or not when they signed.” To my mind, what this

witness intended to convey by all this was just what .

he had stated in his examination in chief, namely, that
he had no actual recollection at all of the matter ; that
he could not swear to anything about it from recol-
lection, but that there was his signature, upon the faith
of which he made the affidavit for registration; and
that there was, to witness’s knowledge and belief,

Doylfo’é name in Doyle’s handwriting as a subscribing

wynne, J.
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witness also. Unless the deed was executed by some
persons representing themselves to be the parties re-
spectively signing it, both this witness and Doyle must
have been parties to a forgery. Now, it is impossible
to read the witness’s evidence as intending to convey
that he could falsely have set his name as subscribing
witness to the execution of a deed which he had never
seen executed, and, if this be not what he intended,
then his evidence is just what might have been expect-
ed from an honest witness after 28 years, who had no
recollection of the fact of execution, but who saw his
own signature and that of another person whom he
knew set as subscribing witnesses to the execution, and
who, upon the faith of such subscription, had, in 18%6,
made oath to the execution for registration.

There are many reasons which may be urged, and
there is also other evidence which may be relied upon,
in my judgment, in support of the genuine character of
thedeed. Firstly, Therecitalsin thedeeds of March, 1888,
afford evidence to my mind, that the intention of all
the parties to the partition of Philemon Wright's estate
recited in those deeds was that the whole of his estate
should be divided into nine parts, of which his widow
should take one part in satisfaction of and in lien of
her dower, and that it was with this intent that the
159 acres, of which 71 acres were pond, were allotted to
her. Secondly, Then as to Horatio and Wellington
Wright, the deeds executed by them respectively to
Sparks are fairly, as it seems to me, open to the construc-
tion that they were selling the whole of their respective
interests in their father’s estate. Thirdly, When Sarah
Olmstead, in 1849, sold the 21 acres 1 rood and 25
perches to the Government, there can be no doubt that
she regarded herself as being, and claimed to be, the
owner in fee of the 159 acres allotted to her. Fourthly,
That she had so sold this piece, claiming to be seised in
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fee, must have been known, we may fairly assume, to
her children, and yet noneof them, so far as appears,
made any objection to her having so done, or disputed
herright to do so. Fifthly, Leamy may have been advis-
ed to take the deed of December, 1852, in the frame
in which it was, because of Sarah Olmstead being unable
to produce a deed transferring the fee of the 159 acres
to her, although as one of the family he may have
known that the intention of all parties was that she
should take the fee,and he may have relied upon get-
ting the family to confirm his title in pursuance of, and
with a view to giving effect to, such original inten-
tion, so as to enable him to deal with the Commis-
sioners. In this view the frame of that deed cannot be
appealed to, to his prejudice. Sixthly, Under these
circumstances and in this view, the execution of the

4%
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deed of the 8rd of February, 1853, would have been a

proper act to be performed by the respective parties to
that deed, and would have been but the fulfilment and
discharge of a moral obligation resting upon those
parties to give legal effect, so far as they could, to what
had been agreed between the parties to the partition,
and acted upon as if it had been legally effectuated.
‘Seventhly, Under these circumstances, it would be
reasonable that the deed should be executed without
any consideration therefor being paid by Leamy. None
appears or is pretended to have been paid by him; it

merely states that it is executed for good and valid
considerations previously paid. Eighthly, The with-

drawal of all opposition by Hull Wright, Pamelia
Wright and Serina Wright to the confirmation of the
deed of May, 1855, subsequently executed by Leamy to
the Government, also affords strong evidence in con-

firmation of the position that Sgrah Olmstead was

intended to have an estate in fee in the 159 acres,

and tolimt it was for this resson that the opposition
1
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was withdrawn; and Ninthly, The execution of the
several deeds under which the petitioner claims, for
the consideration of which evidence has been given, is’
quite consistent with the parties who executed those
deeds believing that they had no beneficial interest to
transfer, and is, to my mind, wholly inconsistent with
their believing themselves to have any beneficial in-
terest.

But, besides all these considerations, there is the evi-
dence of one Clark, who having taken receipts from
Horatio, Serina and Philemon Wright, which he pro-
duced, testified to his belief that the instrument dated
the 8rd February, 1858, was signed by those persons ;
an opportunity of the comparison of the signatures-of
those persons with undoubted documents signed by
them respectively has been also afforded us, which, I
confess, instead of creating a doubt in my mind, con-
firms me in the belief that the signatures to the deed of
February, 1858, are genuine.

Tt was argued, that if the deed was genuine it would
bave been brought forward by Leamy at once upon its

‘execution. But who is to say? Certainly no one does

say that it was not exhibited to Mr. McCord, the coun-
sel taking the title upon behalf of the Commissioners.
Its having been produced to Mr. McCord, we may con-
clude with certainty, would have had no effect what-
ever upon him, so as to have diverted his mind- for an
mstant from taking the steps which he seems to have
resolved to take, namely, to take a deed, under the Act
of Parliament, executed by Leamy, gs the best and most
perfect title which in his judgment could be obtained,
and the only one that he would recommend; and to
procure a confirmation of it. Upon the whole, therefore,
the evidence in favor of the gennineness of the deed ap-
pears to me to be 1mmeasura.bly stronger than that of-
fered against it. =
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_ The fact of this deed not having been registered until 1880
after the registration of the deeds under which the Cmmveres
petitioner claims, is, in my judgment, of no importance, THE‘&EEN_
for the title by the conveyance under which the Crown —
claims from Leamy and wife, which is made a good Gwy_lff' J-
title by statute, and which deed was registered at the
time of its execution, intervened (1). Moreover, at
the time of the Code coming into force, the Crown was
in open and public possession of the land as owner, and
so within the exception enacted by article 2088 of the
Code. .
Then, by notarial deed dated the 27th September, 1858,
Sarah Olmstead sold, ceded, transferred and made over,
with warranty of her own acts and deeds, to Andrew
Leamy, all the right, claim, title and interest, demand
and property of the said Sarah Olmstead, of, in, to and
upon that piece or parcel of land situate, &ec., &c., and
described on the plan drawn by Anthony Swallwell,
surveyor, and which is of record in the office of A.
Larue, one of the undersigned notaries, together with
the pond of water included in the said piece or parcel
of land, excepting, and the said Sarah Olmstead doth ex-
cept and reserve out of said piece or parcel of land and
pond of water, all that certain piece containing 21 acres
1 rood and 25 perches, sold to the Government by deed
bearing date the 12th September, 1849. This deed is
expressed to be made in consideration of £100 acknow-
ledged to have been paid to her by Leamy previous to
the Tth December, 1852, upon which day the said Sarah
Olmstead declares that she delivered unto the said
Andrew Leamy seisin and possession of the said piece or
parcel of land so transferred and described as aforesaid.
With respect to this deed it may be observed that, if
it was never intended that Sarah Olmstead should be
-the owner in fee of the piece allotted to her, in lieu of

- (1) Bee article 2089, Civil Code,
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her dower in her deceased husband’s estate, and if it
was only allotted to her to enjoy the usufruct for life
as her dower, there would have been no sense whatever
in her executing this deed after having, in December,
"1852, sold all her interest in the land, if her usufruct by
way of dower was all the interest she was supposed to
have; but if the deed of December, 1852, was executed
under the circunstances and for the purpose which I
have above suggested when dealing with that deed as
the probable motive for its being executed in the frame
in which it was prepared, then, if Leamy had after-
wards procured the release of February, 1853, to be ex-
ecuted by the parties thereto, which, if executed by
them, is fairly open to the construction that it was so
executed in recognition and confirmation of the previous
intention entertained at the time of the partition, that
Sarah Olmstead should hold her allotment in fee, it was
not unnatural or improbable thiat Leamy should have
been advised to take a deed from Saerah Olmstead, con-
veying to him her estate in the land, whatever it might

. be, not describing it as dower, in support of Leamy's title

to the whole lot in fee as against McGoey and Hull
Wright and Serina Wright, in case they should persist
in withholding their recognition of Sarah Olmstcad’s
claim to the fee in accordance with the intention en-
tertained at the partition. The execution of this deed
affords to my mind strong evidence of the bonra fides of
the contention that such was the intention entertained
by the parties to the partition at the time it was made.
- I pass over the deed of March, 1854, executed by
Leamy and wife, because by deeds subsequently executed
by them, in May, 1855, that deed was vacated. Itappears
that subsequently to March, 1854 the Commissioners
contemplated acquiring more land than was mentioned
in that -deed,  and not being able to-agree with Leamy
as to the price, it was-by mutual agreement referred to



VOL. IV.] SUPREME COURT OF CANADA., 151

Mr. A.J. Russell to set a price upon the several parcels. 1880
This Russell did, and the prices so set by him were Casvamz
adopted by Leamy, who thereupon agreed to accept Tam Q”;JEEN.

those prices for the lands. Accordingly, two deeds were = ——
prepared, bearing date the 'Tth of May, 1855, and execu- Gynne, J.
ted by Leamy and wife : by one of those deeds they con-
veyed to the Crown the 18 acres and 26 perchesacquir-
.ed by Leamy by the deed of December, 1852, from Nancy
Louisa Wright; a strip of land, parcel of the allotment
of Wellington Wright, conveyed by him to Sparks in
January, 1837, and sold by Sparks to-Leamy by deed of
December, 1852, and a small strip forming part of the
allotment of Erexina Wright, Leamy’s wife. By the
other deed Leamy and wife conveyed the following par-
cels of the said lots 2 and 8, in the 5th concession of
Hull, namely : 1st, a strip of land on the east side of the
Gatineau River; 2nd, 65 acres and 10 perches, parcel
of the 159 acres allotted to Sarah Olmstead ; and 8rd, a
part of lot No. 2, particularly described in the deed. Of
the lands comprised in this deed it is only with the 65
acres and 10 perches, as I understand it, that we have
to deal. The price, however, representing all the lands
comprised in this deed, as agreed upon between Leamy
and the Commissioners in pursuance of the award of
Russell, was paid into the hands of the Prothonotary of
the Court of Queen’s Bench tor the district in which the
lands lay, in pursuance of the provisions of 9th Vic., ch.
37, sec. 9, for the advisers of the Commissioners seemed
to have determined to rest upon a title acquired under
that Act. -
" Now the 8th sec. of the Act had enabled the Com-
missioners to contract and agree as to the price of the
lands they might require, with all persons possessed of
or interested in such lands. And by the 9th section it
was enacted that—In Lower Canada the compensation
agreed upon by the Commissioners and any party law-
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1880  fully in possession as proprietor of any lands which
cn\;v;;m might be lawfully taken under the Act, without the

oz é’m“ consent of the proprietor, should stand in the stead of
—— _such land, and that any claim fo, as well as any
Gwy_lf’ " hypothee, or incumbrance upon the said land, or any

portion thereof, should be converted into a claim to or
upon the compensation, and that if the Commissioners
should have reason to believe that any such claims,
&ec., &c., exist upon the land, &ec., &ec., &c., or if for any
other reason the Commissioners should deem it to be
advisable, it should be lawful for them to pay the
money into the Court, together with an authentic copy
of the conveyance, and that proceedings should be
thereupon had for confirmation of such title, in like
manner as in other cases of confirmation of title, except
that. in addilion to the usual contents of the notice, the
Prothonotary should state that such eonveyance was
under the Act, and should call upon all persorns. entitled
to, or to any part of the land, or representing or being the
husband of any parties so entitled, to file their opposition
for their claims to the compensation, or any part thereof,
and all such oppositions should be received and
adjudged upon by the Court, and the adjudgment of
confirmation should forever bar all claims to the land,
or any part thereof, including dower not yet open, &ec.,
&ec., &c., and the Court should make such order for the
distribution, payment or investment of the compensa-
tion, and for securing the rights of all parties interested,
as to right and justice, according to the provisions of
this Act and to law should appertain, &c.

From this Act it appears that the Legislature contem-
plated the Commissioners agreeing with a person in
possession animo domini as to the price to be paid for
the fee simple title to the land of which he was in pos-
session, although he might turn out not to be seised
of the whole of such estate. The Act, as it appears.
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to me, authorizes the Commissioners to agree as to the 1380
amount of compensation which is to stand instead of CuEvRIER
the land with a person in possession animo domini, that ;. &mm«.
is, as a proprietor, although it might turn out that the ~——
title under which he claimed was imperfect, or that he Gwynne, J.
was not sole proprietor, but that others were entitled
to undivided interests in the land with him.
' The provisions of the 9th section and of the last clause

of the 8th section seem to me to have been framed for
the precise purpose of meeting such a case and of vest-
ing in Her Majesty, her heirs and successors, all land
contracted for in manner aforesaid, and the object ap-
pears to have been to protect the Crown, when contract-
ing with a person in possession as a proprietor, against
the claims of all other persons to the land, or to any-
thing but the compensation so agreed upon, in case
any others should prove to be entitled to the land, or to
some part thereof.

The Legislature has, by these two sections taken
together, in effect declared, that a contract made with
the commissioners by a person in possession as pro-
prietor shall convert the claims of all persons interested
in the land from claims to the land into claims for the
compensation agreed to be paid for the land.

Now, that Leamy, when this deed of the Tth of May,
1855,was executed,was in possession as a proprietor, and
that he believed himself to be, and that he claimed to be,
absolute proprietor of the 159 acres allotted to Mrs.
Olmstead, 1 do not think we can reasonably doubt; -
from the view which I take, as already expressed, it
will beseen that, in my opinion, he had just and suffi-
cient grounds for entertaining such belief, but, however
this may be, there can be no doubt, I think, that he was
in possession as proprietor, animo domini, and that he
was a person competent, within the provisions of the
Act, to agree with the Commissioners upon the price to
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be paid for the whole land, and so to convert the claims of
all persons, if any others should prove to be interested
in the land with him, into claims upon the compensa-
tion so agreed upon. _

The deed having been executed under the 8th section,
we find that proceedings were taken under the 9th
sec. to obtain confirmation of that deed. These proceed-
ings, as it appears to me, were not enacted so much for
the purpose of making the title of the Crown o the land
contracted for with Leamy by the Commissioners more
perfect than it always was in virtue of the contract
with Leamy, and the conveyance executed by him,
which by force and effect of the 8th section in connec-
tion with the 9th had, as I think, in the existing cir-
cumstances converted the claims of all persons ¢ o the
land or any portion thereof” into a claim upon the said
compensation, as they were inserted for the protection
of the Crown against claims tothe compensation.

But assuming the proceeding to confirmation to be
a step necessary to complete the bar of all claims to
the land, this step was taken, and upon being taken,
Hull Wright and Pamelia Wright,the wife of Thomas
McGoey, which Hull Wright and Thomas MeGoey had,
by letter of April 26, 1855, notified the Commissioners of
Public Works that they were personally interested in
the land, and Serina Wright, filed oppositions in the
proper court in that behalf. The Act declares that
such oppositions being made shall be received and
adjudged upon by the Court, and such proceed-
ings were thereupon had that these oppositions were
withdrawn wupon application of the opposants to
the Court, which therefore “adjudicated upon the
oppositions by dirmissing them. Now, when these
parties, in conformity with a mnotice informing
them that the deed sought to be confirmed was a con-
veyance executed by Leamy and wife for the purpose of
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giving a title under the Act, and calling upon all per- 1880
sons entitled to any part of the land ¢o file their opposi- Cowvars
 tions for their claims lo the compensation or to any partmp,. Qvﬁsnm
thereof, do file such oppositions and afterwards with- —
draw them, they must be considered as abandoning GWZf_m’ J.
all claims. And after so withdrawing their claims
such opposants cannot, in my opinion, be permitted, nor
can any person claming through or under them be per-
mitted, afterwards to impugn the title obtained by the
* Orown by reason of any imperfection, irregularity or de-
fect, if any such should occur in the proceedings taken
towards confirmation of the title subsequently to the
withdrawal of such oppositions, and therefore it is not,
in'my opinion, competent for these parties, or for the
petitioner as claiming through-them, to attack the judg-
ment of confirmation - as he has done by the inscrip-
tion en fauz for an alleged omission to paraph the judg-
ment. What injury could it work to the parties who
had withdrawn their claims, if subsequently some ir-
regularity or defect should occur ? Plainly they would
not be prejudiced by any such defect, and therefore,
as it seems to me, upon no principle should they be
allowed to make such an objection. I am of opinion,
however, that the evidence which they offered in sup-
port of the inscription exn faux was defective and insuffi-
cient, for the reasons given by the learned Judge of
the Court of Exchequer in his judgment in that Court.
It is said, moreover, that the oppositions which were
filed in Court were improperly withdrawn by the
attornies of the opposants without their consent. In
reply to this, it may be observed that this is an asser-
tion of which no proof was offered, and if it were true,
as asserted, that could not affect the title of the Crown
to the land, for if the attornies of -the opposants im-
properly withdrew the oppositions filed, without the
consent of their- clients, the utmost relief in such a
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state of things which the clients could obtain would
be, to be reinstated in their oppositions, and that they
should be permitted to reassert their claims against
the compensation, which by the statute was made to
stand in the place of the land. The improper and un-
authorized withdrawal of the oppositions filed by the
attornies, if such a thing did take place, would not
revest the interest, if any, which the clients may have
formerly had in the lands in them so as to emable
them to convey such interests to the petitioner. It
seems, therefore, to me, to be unnecessary to enter upon
the point as to the transfers under which the petitioner
claims being transfers of droits litigieux.

A point was urged to the effect that the deed execut-
ed by Leamy and wife, purporting to convey the land in
question,was imperfect, by reason of its not having been .
executed under the hand and seal of the Commissioner
of Public Works, as well as by Leamy and his wife, and
that by reason of such imperfection the deed was not
such a one as could have been confirmed under the Act.
I do not understand this objection to be rested upon
any provision of the Civil Code applicable equally to
all cases of deeds of sale of lands, but that the objection
is relied upon as applicable only to the cases of deeds
of sale under the Act 9th Vic, ch. 87, and that it is
wholly founded upon the 17th section of that Act,
which enacts :

That the Chief Commissioner for the time being shall be the lggal
organ of the Commissioners, and all writings and documents signed
by him and countersigned by the Secretary, and sealed with the

geal of the Chief Commissioner, and no others, shall be held to be
the acts of the Commissioners.

The observations I have already made, as to an ob-
jection taken in respect of any irregularity in the pro-
ceedings to obtain confirmation occuring subsequently
to the withdrawal by the opposants of their oppositions
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filed, would apply equally to this objection, if there 1880
were anything in it. CaEvRER
After notice given upon behalf of Her Majesty that, - é’bEm’
she claims under the deed as a deed accepted by her ——
under the Act, and after the purchase money agreed e J.
upon by the Commissioners had been paid into Court
for the benefit of all having any claims to any part of
the land, and after the opposants had come in and filed
their oppositions in answer to a notice calling upon
them to file their oppositions for claims upon the com-
pensation so paid into Court, neither the opposants them-
selves, nor any person claiming under them, can, as it
appears to me, be heard to say that the deed is defective
for want of execution by the Chief Commissioner. The
17th section, however, has no reference to the case of a
deed conveying lands to Her Majesty. The 8th and
9th sections relate to such deeds, and these sections de-
clare that the lands purchased or acquired by the Com-
missioners shall be vested in Her Majesty, and that the
conveyances may be accepted by the Commissioners
upon behalf of the Crown, but this acceptance may be
signified as it might be by any other purchaser, viz.:
by payment of purchase money, the manual acceptance
of the instrument and entry under it upon the.lands.
No better signification of the acceptance of the convey-
ance ecould be given than the lodging a copy of it to-
gether with the purchase money in Court, as the Act
directs, for the purpose of obtaining confirmation of it,
and the entry upon and continuous possession of the
land under the conveyance.
The 17th section relates to those executory contracts
which, to be binding wpon the Crown, must be executed
as directed in- that section, and has no reference to a
deed transferring title to Her Majesty. A deed executed
by persons having authority to agree with the Commis-
sioners upon the price to be paid for the whole fee, as
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1880 provided in the Act, vests the whole estate in-the
(meverme Crown, barring forever the claims of all persons whom-
soever upon the land, whether such deed should be

. ~— _ signed by the Chief Commissioner or not, and converts
‘Gwy_ff’ % their claims into claims for the compensation.

Upon the whole, I am of opinion, that the title of the
Crown to the lands in question is unimpeachable ; in my
opinion, the intention of the parties to the partition of
Philemon Wright the younger's estate appears to have
been that Sarah Olmstead should enjoy in fee the 88 acres
of land with the 71 acres of pond in satisfaction of her
claim for dower, and she entered upon the land and
exercised acts of ownership upon it upon the faith of
such being the intention, and although legal effect may
not have been given to that intention by a deed prop-
erly executed by the parties interested and competent
to give a valid title, or, if executed, may have been lost,
still, when she conveyed to the Crown the lands com-
prised in the deed of 1849, she was in possession as
proprietor, claiming to be entitled as such, as I think
we must reasonably infer, in virtue of a family arrange-
ment, which she ther in good faith believed to be
acknowledged and regarded as good by all parties inter-
ested ; and if the Commissioner of Public Works in good
faith contracted with her, believing her to be in pos-
session as proprietor, and agreed with her in good faith
as to the price to be paid for the land, and in pursuance
of such agreement took a conveyance from her and
entered upon the land under such conveyance, and ap-
plied it tothe public purpose for which it was acquired,
the claims of all persons, if any others should prove to
be entitled to the land, would, in my opinion, be conver-
ted under the provisions of the statute from claims to
the land into claims to the compensation so agreed up-
on.

But, assuming confirmation of that deed tohave been

.
Tur QUEEN.
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a step necessary to make the title of the Crown to the 1880
. land perfect under the statute (a step which does not Camvater
-appear to have been taken with reference to this deed), . (S‘UEEN.
still the possession acquired by the Crown under that & -—
deed, executed and accepted in good faith and in the i ¥
belief that it conveyed a good title, would make

a basis for prescription to operate upon; and there is

not a particle of evidence warranting the slightest
imputation of bad faith to the parties acting for the

Crown in taking title under that deed. Her 3 ajesty’s

title, therefore, to the land coveyed by the deed of 1849 _
cannot, after twenty-seven years undisputed, uninter-
_rupted possession under that title, be called in question.

‘It was contended- that until the Code Her Majesty

could not acquire title by prescription, but the article

2211 which declares that the Crown may avail itself of
prescription is given as old law, and whatever may in

truth have been the law of France upon that subject,

we are concluded by the above article, which we must
construe as declaring what was the law in Lower Canada

before the adoption of the Civil Code, and this article

must be read as declaring the right of the Crown By
prescription to have accrued in the like cases and under

the like circumstances as title by prescription would

have accrued to the subject, that is to say, as appears

by the 1st vol. of the Commissioners’ Report upon pre-
scription (1), by prescription during ten years against

a proprietor present, and twenty years against an ab-
sentee.

The article 2251, which makes new law, providing

for the future only, cannot alter or abridge in any
respect the effect of the declaratory article 2211 as to

what was the old law. TUnder article 2251, for prescrip-

tions begun since the Code, ten years willbe sufficient
against absentees, where formerly twenty years would

(1) P. 539, sec. 92.
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have been required, but the old law prevails (unaffected
by this or any provision in the Code pointing to the
future) where the prescription began to run before the
Code. This is specially provided by article 2270. It is
clear, therefore, that prescription in favor of the Crown
could begin before the Code, and could mature into a
perfect title, where, in like circumstances, it would
have done so in favor of a subject.

As to the residue of the land comprised in the deed
of the 7th May, 1855, I have already expressed my
opinion to be that, for the reasons already given by me,
the title of the Crown is perfect under the provisionsof
the statute, but Her Majesty’s title to this portion also
is good by prescription. It is apparent, from the whole
evidence, as it strikes my mind, taken even in connec-
tion with those notices of claim givenin 1853, and in
April], 1855, which the petitioner’s counsel so much re-
lied upon for the purpose of establishing bad faith, that
the persons acting as advisers of the Commissioners
were particular in taking care that there should exist
1o just ground for imputing to them any want of the
most perfect good faith in the taking the title which
should be accepted. It appears that an experienced
counsel was employed to secure a good title, and he
seems to have resolved to take title only under the pro-
visions-of the statute. Under his advice, a deed was
taken from a party in possession of the land claiming
to be absolute proprietor, but undoubtedly interested
therein to a large amount, if not to the extent of the
whole estate. Having taken what I can see no reason
to doubt counsel believed to be a good deed under the
statute, he must. have ‘communicated to the Commis-
sioners of Public. Works,the proper officers represent-
ing the Crown, the facts of .the execution of the deed,
and of its having been'taken under the statute, for we
find that upon the 28rd of June, 1855, the Commis-
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sioners caused to be deposited the purchase-money, - 1880
£1,404 16s. 2d., together with the deed of the 7th May, Crmvatee -
1855, in the proper Court in that behalf, under the pg; oty
provisions of the statute. Now, from this date, at least,
we must hold that the Commissioners of Public Works,
representing the Crown, had notice from their counsel
that the deed of the Tth May was perfected, and that it
was taken under the statute. This, then, is the period
at which the test is to be applied to determine whether
the Commissioners had any reason to doubt the good-
ness of the title which they accepted by thus paying
the purchase-money into Court, to be dealt with in ac-
cordance with the provisions of this statute in that be-
half. The petitioner’s counsel relied upon a passage in
Pothier (1).

La bonne foi requise pour la prescription, étant la juste opinion
que la possesseur a, que la propriété de la chose qu'il posséde lui a
&té acquise, c’est une conséquence que lorsque mon procureur a
acquis pour moi un héritage avant que j'ai &té informé de I'acquisi-
tion, je ne puis ndanmoins commencer le temps pour la prescription
Jjusqu'a ce que j'ai &t& informé de l'acquisition ; car'se ne puis avoir
T'opinion que je suis propriétaire d'un héritage avant que de savoir
qu'on en a fait pour moi l'acquisition.

- And they asked : Is there anything, then, to establish
that Her Majesty has since the execution of the deed
become cognizant of it 2

‘If by this question is meant whether there is any evi-
dence that Her Majesty has personally become cognizant
of the deed, I answer, no. Nor, in my opinion, is it
necessary that there should be. If the law required
that Her Majesty should personally be made cognizant
of the execution of a deed so procured to be executed,
vesting land in her, so likewise to establish the want of
that juste titre, whereon to base prescription, it would
be necessary to show that Her Majesty personally did
not entertain that firm and undoubted [belief that she

(1) Preseription No. 30,

Gwynne, J.

11
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1880 had become proprietor, which alone, as was so strongly
CH;;;;ER urged by the petitioner’s counsel, constitutes bonrne for,
Trg Qv{mm. and as Her Majesty, as we know, personally knows
GW;IIG;,J nothing whatever about these transactions, the effect
—— would be that the Crown could never stand for title
upon presciiption by ten years undisputed possession
under & juste titre. But under this Act the Commis-
sioners for Public Works must be held to represent

Her Majesty. They are the persons who are authorized

to contract for, purchase and acquire the lands, which,

when so purchased and acquired, the Act declares, shall

be vested in Her Majesty, and to put a rational con-
struction upon the Act we must hold that the know-

ledge acquired by the Commissioners of the fact of

the execution of the deed (of which fact we must con-

clude they were informed, when, upon the 23rd of June,

1855, in acceptance of the title so acquired, they paid

the consideration-money into Court to be dealt with
under the statute), is sufficient, within the meaning of

the passage extracted from Pothier, to base prescription

upon, and as there does not appear Lo me to be a tittle

of evidence to cast a doubt upon the bonne foi of the-
Commissioners at that time, construing bonne foi as the
petitioner’s counsel contend it should be construed,
namely, the entertaining a “ firm and undoubted belief”

in the goodness of the title so acquired, prescription by

ten years possession under this title would make the

title of the crown good, if there was mno other to rest

upon. It appears to be rather inconsistent for the peti-
tioner's counsel to contend that' this knowledge of the
Commissioners as to the execution of the deed which

led to the payment of the consideration money into

Court under the provisions of the statute could not be

relied upon as a base of prescription from that date,
when they insisted so strongly upon the knowledge
acquired by the Commissioners by notice to them in
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1858, and in April, 1855 for the purpose of establishing™ 1880
the absence of good faith in May, 1855. But it is said Cievaniz
that ten year’s prescription is insufficient, by reason of r,, &UEEN_
the absence, as is alleged, of Serina and Sally Wright Gwy'n_Tw 3
and of the children of Hull Wright. R
In answer to this objection, it is to be observed: 1st.
That there is no replication in answer to the plea assert-
ing title in the Crown by ten years’ prescription, which
asserts the absence of any of the parties to be affected
by such prescription ; the only answer to that plea is one
denying it, and according to every principle of plead-
ing prevailing under every system of jurisprudence, if
there be no pleading raising an issue upon the subject,
evidence of the absence of any of the parties which
would be affected by prescription is inadmissible. But
2nd. As to Hull Wright, the evidence shows that he
was not absent, for he was present when he entered his
claim under the statute upon the proceedings being
taken in Court for confirmation of the deed, and he con-
tinued to be present until his death, in April, 1857, and
there was no interruption of the preseription so begun
during the currency of the ten years upon behalf of
any one claiming through or under him. So also as to
Serina ; she was also present when she entered her
- claim in Court upon the proceedings taken for confirm-
ation of the deed, nor is there any evidence of her hav-
ing been absent at any time until after the expiration
of the ten years from the opening of the prescription
in 1855, and as to Sally Wright, there is no evidence of
her having been absent when the ten years’ prescription
began to run in 1855, nor of any interruption of such
prescription upon her part. But 3rd. The absence of Sally
Wright, if established, is, in my judgment, immaterial,
for the reason, that in my opinion, it sufficiently appears
that she executed the quit claim deed of February, 1853,

and; moreover, twenty years had elapsed before the
113
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1880 jnstitution of proceedingsby the petition of right in this
CHEVRIER case, so that upon the whole, as it appears to me, the
Tam QUEEN title of the Crown to all the land in litigation is unim-
peachable and the appeal should be dismissed with

GW ne,J. = .
yone Y costs.

1879  L'UNION ST. JOSEPH DE MONTREAL..APPELLANTS;
*Jan'y 29,
*April 16.

- CHARLES LAPIERRE.....c... ccsveeecersss RESPONDENT,

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

AND

Benefit society—Expulsion of member——Prior notice not necessary
under By-laws—Mandamus,

L. was expelled from membership in L. U. 8t J., an incorporated
benefit society, for being in default to pay six months’ contribu-
tions. Art. 20 of the society’s by-laws, sec. 5, provides that
% When a member shall have neglected during six months to
pay his contributions, or the entire amount of his entrance fee,
the society may erase his name from the list of members, and
he shall then no longer form part of the society ; for that pur-
pose, at every general and regular meeting, it is the duty of the
Collector-Treasurers to make known the names of those who are
indebted in six months contributions, or in a balance of their
entrance fee, and then any one may move that such members
be struck off from the list of members of the society.”

L. thereupon brought suit under the shape of a petition, pray-
ing that a writ of mandamus should issue, enjoining the company
to reinstate him in his rights and privileges as a member of
the society. 1. On the ground that he had not been put en
demeure in any way ; and thatno statement or notice had been
given him of the amount of his indebtedness ; 2. On the ground
that many other members of the society were in arrear for similar

*PreseNT—Ritchie, C. J., and Fournier, Henry, Taschereau and
Gywnne, J.J.
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periods, and that it was not competent for the society to make 1879
any distinetion amongst those in arrears ; 3. Onthe ground that L’U;;;x Sr.
nomotion wag made at any regular meeting. JoSEPH DE
The Court of Queen’s Bench for L. C.(appeal side) held that L. MoONTREAL
should have had ¢ prior notice ” of the proceedings to be taken LAPIvE.RRE.
with the view to his expulsion, —_—
Held : On appeal, that as L. did not raise by his pleadings the want
of “ prior notice,” or make it a part of his case in the Court below,
he could not do so in appeal.
Per Taschereau and Gywnne, J. J., a member of ¢hat society, who
admits that he is in arrears of six months’ contributions, is not
entitled to ¥ prior notice-” before he can be expelled for non-
payment of dues.
APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (Appeal side), rendered at
Montreal, 21st December, 1877.
This was a suit instituted under the shape of a peti-
tion for a peremptory mandamus and requéte libellée,
by the respondent, who alleged in his petition,
among other things, that, having been duly admitted,
he continued for many years to be a member of the
defendant society, which is a body corporate established
in the City of Montreal, whose object (as stated in the
petition) was and is to aid those belonging thereto in
case of sickness, and to secure similar assistance and
other advantages to the widows and children of de-
ceased members,
The petition further stated that the society was and
is governed by a constitution and by-laws, and admit-
ting that, on the 13th of January, 1877, the petitioner
had neglected during more than six months to pay his
contributions, and that it was then competent for the
defendant society to strike his name from the list of
members and to prevent him from any longer forming
part of the said society, averred that to that end it was
necessary for the society duly to require the member
thus in arrear to pay the said arrears, and that at a
general and regular meeting the collector-treasurers
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should make known the names of those who are in-

1'Untox St. debted in six months’ contributions, and then that some

JOSEPH DE
MONTREAL

.
LAPIERRE,

one should make motion that such members be struck
from the list of members, and he referred to the by-laws
of the society in support of this contention. The peti-
tioner then alleged : That no request was ever made to
him for the payment of his arrears either by the Treasurer,
or by the Collector or his assistant. That no account
was ever sent to him and that he has never known and
does not know what is the amount due by him for the
arrears. That no motion was made on or before the
18th January, 1877, by any member of the society de-
fendant, at any general and regular meeting, with the
object of striking from the list of members the names
of those members which the collector-treasurers are
obliged to make known as being indebted in six months’
contributions or more, and that in reality no motion
was adopted to that effect. That on and before the
said 13th day of January, and even after, there was and
there is still a great number of members who are in
arrears for more.than six months’ contributions, and
who are in the enjoyment of all the benefits and advan-
tages of membership. That the defendant society has
often consented to receive the payment of more than
six months’ arrears from its members. That the
defendant had no right to erase the name of the peti-
tioner from its list of members under the pretext that
he owed more than six months’ contributions, without
erasing at the same time the names of all members who

. likewise owed more than six months’ contributions.

The petition further alleged that on the 28rd of April,
1877, the petitioner presented himself at a general and
regular meeting of the society defendant held at
the society’s ordinary place of meeting, and that there
and then the petitioner did offer, in presence of the
president, the officers and members of the society
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assembled in regular meeting, in good current money, 1879
the sum of $20.00 to pay the arrears which he may L'Unton Sr.
have owed the defendant, that he might be again receiv- gfg;;;ﬁ
ed as a member of the said society, which the defendant .

. . 5 . LarIErRRE.
illegally and unjustly refused, and that ever since the —___
said the 13th of January the defendant has refused to
reinstate the plaintiff petitioner in his rights and privi-

leges as a member of the said society, and that illegally

and fraudulently and without cause or reason ; wherefore

the petitioner prayed that a writ of mandamus should

issue, enjoining the defendant to reinstate the petitioner

in his rights and privileges as a member of the said
-society.

To this requéte libellée and to the writ of mandamus
the defendant filed an exception péremptoire, wherein
the defendant society says and alleges that it avails
itself of the important admissions contained in the
requéte libellée, to wit, that the petitioner was indebted
for more than six months and that he has been regularly
expelled from the society.

That in fact the petitioner was well and duly expelled,
according to the constitution and by-laws of the said
society, conjointly with twelve other membersin default
like himself, by a resolution adopted unanimously at a
meeting of the society held in the assembly hall on the
8th day of January, 1877.

That the said resolution of expulsion was in order and

had been preceded by the reading of the names of the
members in default whom the society desired to expel,
—that the defendant is not obliged- to collect at their
domiciles the contributions of members in arrears, but
that, on the contrary, the members are obliged to pay all
their contributions, fines and other dues at the 'hall of
the said society where it holds its meetings and where
all its business is transacted, at the general, as well as at
the weekly meetings. '
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1879 That the right of the defendant to expel its members

L'Uwiox Sr. in arrears is optional, and it is responsible therefor to no
JOSEPH DE

Moxrruar O1e:
v. That the defendant has a right to expel either all or
LAPIERRE.

——  any part of its members in arrears, and it considers of
essential importance the power to expel when it chooses,
and those whom it chooses, consulting merely the
opportunity of circumstances and its own well under-
stood interests, wherefore the defendant prayed, that the
writ of mandamus be quashed, and that the requéte
libellée be dismissed.

For answer to this peremptory exception the peti-
tioner replied, declaring that all the facts tending to con-
tradict the allegations of the requéte libellée are false
and unfounded in fact, wherefore the plaintiff, persist-
ingin the conclusions by him taken in his said requéte,
prayed that the peremptory exception should be dis-
missed.

The plaintiff filed the following articulations of facts
to be proved by him, to which the defendant gives the
respective answers following:

“ Articulation 1.—Is it not true that before the month
of January last, (1877) the plaintiff was a member of the
society defendant? Answer—Yes, but liable to be
struck off.

“ Articulation 2.—Is it not true that when the name
of the defendant was erased from the list there were at
the same time other members in arrears with the pay-
ment of their contributions, whose names remained on
the said list ? Answer —Yes.

“ Articulation 8.—Is it not true that in the month of
January last, and at the time of the institution of this
action, there were persons owing more than six months’
contributions who are still in the enjoyment of the
rights and privileges of members of the society de-
fendant ? Answer.—Yes, a number remain members,
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but the fact of being in arrears deprives them of some 1879

of the benefits. L/UNtON 8,
“ Articulation 4.—Is it not true that all the facts al- %fﬁ;;gﬁﬁ
leged in the said requéte are irue? Answer.—No.” Larrones

Certain extracts from "the constitution and by-laws ~— __
of the society were produced in evidence and admitted,
whereby it appeared that each candidate for admission
to membership promised to be faithful to the by-laws
of the society. That by article 5 of the by-laws the
regular contribution of members was forty cents per
month, payable each month; and by article 11 that it
was the duty of the collector-treasurers to collect
those dues during the meetings, and at each regular
and general meeting to call over the names of members
who were indebted in contributions for six full months
orover ¥ * % % % % ; and by article 22 that
every member who should fail to attend any general
and regular meeting should be liable to a fine of 5
cents without appeal, except in cases of sickness or
absence from the city;.and by article 20 sec. 5, that
when a member should have neglected during six
months to pay his contributions, the society might
erase his name from the list of members, and he should
then no longer form part of the society; that for this
purpose it should be the duty of the collector-treasurers
at every general and regular meeting to make known
the names of those who are indebted in six months’
contributions, and then that any one might move that
such members be struck off from the list of members
of the society ; and further, by sec. 6 of the same article,
that every member who should have compromised the
honor, the dignity, or the interests, of the society, might
be expelled therefrom ; that a member should be held
to have compromised the honor of the society when
guilty of immoral conduct, and the corresponding
secretary, having warned him in writing and by order
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1879 f the society to reform his conduct, if he does not amend
I’Untox St his ways in the space of the month he might be expelled
OSEPEDE on motion. And by article 10 of the constitution it was

v.  provided that every member forfeits his right to the
LAEI_EiRE' benefits, and his other rights who does not fulfil the
obligations required by the by-laws. And by article 7 of

the constitution it was declared that the members should

pay the monthly contribution as fixed by the by-laws.

There was also produced and filed as evidence in the
cause an admission in writing signed by the attornies
for the petitioner in the words following :

“The parties admit that the exhibits produced are true
copies of the documents they purport to be, and that
the name of the plaintiff was read at the meeting at
which his name was erased before the motion was made
for expulsion, as well as the names of the members
mentioned in the resolution produced in the record.”

This motion, extracted from the minutes of the gen-
eral meeting of the 8th January, 1877, was also produc-
ed, and was as follows : “ Moved by Mr. Leclerc, and
seconded by Mr. J. Bre. Massé, that the following
named gentlemen be struck from the list of members
of the society on account of arrears, to wit:” (here fol-
lows the names of 18 members, including the petitioner).

Upon this record and evidence the learned Judge of
the Superior Court rendered judgment in favor of the
defendants, considering the exceptions of the defend-
ants to be well founded in law, and he granted the
conclusions thereof and dismissed the petition of the
petitioner with costs.

~ Mr. Carter, Q. C., and Mr. Mousseau, Q. C., for the
appellants :

In this case the respondent was expelled_for the mere
cause of non-payment of his monthly contributions. In
his petition he admits he was in arrears for six months,
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and that it was competent for the appellants to strikehis 1879
name from the list of members, and by the admission L/Untox Sr.
of facts which is of record admits that in accordance gf;lf;’;ﬂff
with the by-laws his name was read at the meeting _ v
where his name was erased, before the motion was LAP_T_RE'
made forexpulsion. Nothing else was required by the
constitution and by-laws of the society. Contributions
are payable at the hall where the members meet at the
monthly meetings, and as all members are bound to
attend these meetings, every member must be presumed
to be present, and know what is going on.

The only grounds of complaint, such as laid down in
his petition, are three in number: 1st. No mise en de-
meure, or demand of payment. 2nd. Many other
members of the society were equally in arrears,
and the society had no right to discriminate
amongst them; 8rd. No motion made to expel re-
spondent. The Superior Court deemed these grounds
- insufficient, and on appeal to the Court of Queen’s
Bench, their decision was reversed, because respondent
had been expelled without “ prior notice.” This was a
new argument, it was not one of the grounds chosen
in limine, before the Superior Court, and it would
be a great injustice to allow it. And why? No evi-
dence is allowed in appeal ; if the point had been raised
in the Superior Court, the appellant would have proved
a usage, a coutume followed by unanimous consent, and
prove that the mode of procedure to expel members in
arrears was and has been the oae adopted against
Lapierre, and hundreds of members have, in fact, been
struck off in the same manner.

Now we come to the merit of the contention that
prior notice was necessary. Why should such a notice
be necessary in the present case? Lapierre is not
accused of misbehavior, of having compromised
the honor or the dignity of the society. If such a charge
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had been preferred against him, notice would have been
necessary, as provided and required by sub-section 6
of art. 20 of the by-laws.

Lapierre has been expelled for the mere cause of non-
payment of his monthly contributions, burial dues and
fines. In such cases, prior notice is not necessary.

This case is to be viewed as a matter of contract, and
we contend that this by-law is equivalent to a notice.
The case of Ragget v. Musgrave (1) is in point, and in
this as in that case the rules provided for the manner
of payment. When the date and the place of payment
is determined, as in the present instance, the law pre-
vailing in the province of Quebec requires no mise en
demeure, no demand of payment, nor any notice what-
ever prior to the time of payment.

The rules and by-laws of this society fall under the
provisions of the Civil Code of the province of Quebec.
See Arts. 1056, 1131 and 1134.

The society is not and cannot be bound to passa trial
on a member on the mere question of non-payment of
his dues. The question of prior notice does not apply.
A member of a society such as the society appellant in
default is never notified in advance that he may defend
himself on a charge of non-payment, and there are Eng-
lish authorities clear on this point. See Scratchley's
Practical Treatise on Building and Lands Societies (2) ;
Card v. Carr (3).

Mr. Doutre, Q. C, for respondent:

The petition sufficiently alleges the want of notice.
In one paragraph it is alleged that the respondent was
illegally and fraudulently and without cause or reason
refused by theappellants to be reinstated in the enjoy-
ment of all rights and privileges belonging to members.
According to all authorities, when it is desired to

) 2C. & P. 556, (2) P. 78 and eage there ecited.
(3) 1C. B. N. 8. 197,
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deprive a member of his rights in a society, where there 1879
is a question of property, heis entitled to receive notice. L’UNION S
This is unwittingly admitted by the appellants, who JPSEea o®
filed of record a paper, being the account intended to be _ ».
. . . LAPIERRE.

sent to respondent, which account contained a notice.
The motion for expulsion does not even contain any
statement that the member was in arrears for six
months, and that his name was erased because he was
six months in arrears. It was the duty of the ap-
pellants to prove that prior nmotice had been given.
I will refer the Court to Angell and Ames on Corpora-
tions (1); King v. The Chancellor of the University
of Cambridge (2); Rex. v. Mayor, &c. of Liver-
pool (8); Grant on Corporations (4); Brice on wulira
vires (5); Field on Corporations (6); Bagg's Case ({7);
Mereweather and Stephens on Municipal Corporations (8);
Schmitt v. Saint Franciscus Benevolent Society (9).

The charter being silent as to conferring any power
to inflict forfeiture operating ipso facto on the res-
pondent, the appellants are governed by the common
law which requires prior notice.

To say that the petitioner did not complain of
want of notice is playing on words. He was taken
by surprise, and thereby deprived of rights for
himself, his widow and his children, to secure which
he had paid contributions for twenty years. If it be
sound law that such notice should have been given, it
was sufficient for him to say that he had been illegally
expelled.

As to the articles of the Civil Code relied on by the
counsel for appellants, it is. sufficient to say that the
whole policy of our civil law has been that no lapse of

(1) S. 420. (5) 2 Ed. 1877, p. 39.

(2) 3 Burr, 1647. (6) Secs. 64, 65, 504.

(3) 2 Burr. 723. (7) 6 Coke’s Rep. 174, 184, 185,
(4) Pp. 245,246, 274. (8) 3 Vol. p. 1526,

(9) 24 How, Prt. Rep. N.Y. 216,
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time was fatal. By referring to art. 1069 of the Civil Code
it will be found to be only applicable to commercial
matters, and even this is new law. The only way the
appellant could expel the respondent was according to
law, and by law respondent was entitled to a notice of
some kind.

Mr. Carter, Q. C., in reply:

‘When motion was made, it must be taken as having
been made in conformity with the by-laws. The learned
counsel also referred to Littleton v. Blackburn (1).

Rircmig, C.J.:—

The only matter put forward which could have
availed the plaintiff in this case was the want of notice
of the proceedings to be taken with a view to-the ex-
pulsion of the plaintiff from the society, and his ex-
pulsion in his absence without having such notice.
This point was not raised in the suit by the pleadings,
nor put forward in the Superior Court where the ques-
tion should have been raised and tried, and so, in my
opinion, is not now open on appeal to plaintiff, who
made it no part of his original case.

FOURNIER, J. :—

L'Intimé, membre de la société de Secours Mutnel,
appelante en cette cause, étant tombé en arrérages pour
six mois de sa contribution mensuelle, a été, pour cette
raison, expulsé de la dite société conformément & I’ar-
ticle 5 de ses réglements. Cet article est ainsi congu :

(5) Whenever a member shall have neglected during six months
to pay his contributions, or the entire amount of his entrance fee, the
society may erase his name from the list of members, and he shall
then no longer form part of the society : for that purpose, at every
general and regular meeting it is the duty of the Collector-Treasurers
to make known the names of those who are indebted in six months
contributions, or in a balance of their entrance fee, and then any one

(1)33 L. T. N. &, 614,
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may move that such members be struck off from the list of members 1879
of the society. L/Ustox Sr.

Aprés son expulsion, I'Intimé s’est adressé 3 la Cour ﬁgﬁiﬁ’ﬁ
Supérieure, district de Montréal, pour en obtenir un .
bref de Mandamus pour se faire réintégrer dans tous ses L“ER_RE’
droits et priviléges comme membre de la dite société, Fournier,d.
se fondant lo. sur ce qu'il n'a pas 6té mis en demeure
de payer et qu’aucun état de ses arrérages ne lui a été
préalablement fourni; 20. Que d’autres membres se
trouvant dans le méme cas que lui n’ont pas été ex-
pulsés, et que la société n’avait pas le droit de faire une
telle distinction parmi ses membres; 3o0. Qu'il n’a pas
été fait motion a cet effet & une assemblée générale.

L’ Appelante a plaidé a la requéte de I'Intimé par une
dénégation générale et par une exception péremptoire
dans laquelle elle alldgue que I'Intimé a été expulsé
conformément aux dispositions de I'article ci-dessus cité.

Aprés contestation liée, preuve et audition au mérite,
la Cour Supérieure, par jugement en date du 19 juin
1877, a renvoyé la pétition pour insuffisance de ses
allégations.

Ce jugement a été renversé en appel ; et l'appelante
se plaint que c’est uniquement pour un motif que I'In-
timé n’avait ni plaidé, ni invoqué en Cour de premisre
instance, savoir: que lui, I'Intimé, n’avait regu de la
société ancun avis V'informant des procédés adoptés pour
son expulsion, et qu'il avait en conséquence été privé de
son droit de défense C’est & cette derniére question
seule que se réduit la contestation entre les parties
devant cette Cour. L'Intimé le déclare formellement
dans son factum.

Avant de considérer la question de la nécessité d'un
tel avis dans un cas comme celui dont il s’agit, il faut
d’abord savoir si la question a été soulevée et mise
directement en contestation (in issue) par des allégations
suffisantes dans les plaidoyers des parties_
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On a vu plus haut quels sont les principaux moyens

LUxtox S2. invoqués par I'Intimé pour attaquer la validité des

JOSEPH DE
MONTREAL

v,

procédés de son expulsion ; mais on ne trouve nulle
part dans la procédure qu'il ait allégué le défaut d’avis

LAPIERRE. 21z . P
de ces procédés pour les faire déclarer nuls.

Fournier, J.

Cette allégation était nécessaire pour soulever la
question et mettre la défenderesse appelante en état,
si elle le jugeait nécessaire, de se justifier en prouvant
que de fait un avis avait été donné. La nécessité d’une
semblable allégation est admise par'intimé, qui prétend
lavoir faite d’'une maniére suffisante. Pour prouver
cet avancé il nous référe a deux endroits de sa pétition:
lo. & la ligne 81, page 8, de sa pétition ou, aprés avoir
admis le droit de la société de I’expulser pour défaut de
paiement pendant six mois, il ajoute “but to that end
“ it was mnecessary for the said society duly to require
“ the members then in arrears to pay the said arrears,
“ &e.” ; 20. dans P'allégation qui précéde ses conclusions,
I’intimé en se plaignant du refus de l'appelante de le
réhabiliter dans ses droits, ajoute que ce refus a été fait
illégalement et frauduleusement et sans cause ni raison,
“ and that illegally and frandulently and without cause
or reason.”

Le défaut d’avis ou de sommation d’avoir a se défen-
dre contre une motion d’expulsion peut-il étre considéré
comme compris dans ces deux allégations ?

Dans la premiére allégation il se borne a dire que la
société ne pouvait procéder & son expulsion 4 moins de
Pavoir requis de payer ses arrérages. Cette demande
de paiement est bien différente du défaut d’avis d’avoir
a se défendre contre une proposition d’expulsion, et ne
peut étre considérée comme son équivalent. Je ne puis
trouver 13 l'allégation du d4faut d’avis qui a été le motif
unique sur lequel la Cour du Banc-de la Reine a basé
son jugement.

Dans la dernidre allégation les mots illegally, fraudu-
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lently, and without cause or reason, s'appliquent au refus 1879
de le réhabiliter dans ses droits comme membre, et ne L' Untox St.
sont certainement pas susceptibles d’étre interprétés ﬁiﬁiﬁmﬁ
comme une allégation du défaut d’ayis de la motion _ ».
d’expulsion. o TP,
Il me parait en conséquence clair que cette question Fournier,J.
n’a pas 6t6 mise en contestation par les plaidoieries, et —
qu’en conséquence I'intimé n’aurait pas dii obtenir gain
de cause devant la Cour du Banc de la Reine.
La contestation ayant été, lors de I'argument, réduite
a ce seul point, il devient inutile de s’occuper des autres
moyens invoqués dans la pétition.

HeNRY, J., concurred.

TASCHEREAU, J.:—

The appellant is a benevolent society in Montreal, of
which Lapierre, the respondent, was a member. By
one of the rules of the society, any member who neglects
during six months to pay his contributions may be ex-
pelled from it, Under that Tule Lapierre was expelled
on the 8th January, 1877, for non-payment of his con-
tributions. By a writ of mandamus, he demands that
the society be ordered to reinstate him as one of its
members. He alleges that it is true that he had been
more than six months without paying his contribution,
but that his expulsion was irregularly made and
illegal : 1st, Because he was not put en demeure to pay.
2nd, Because many other members of the society in
arrear as he was were not expelled as he was; and 8rd,
Because no motion to expel him was made at any
regular meeting, according to the rules of the society. -

The second of these reasons is unfounded in law, and
was, I believe, abandoned at the argument before us.
A creditor may sue only one out of a hundred of his
debtors, if he chooses ; so could this society expel one of

12
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its members in default, and allow others in the same

L’UVION Sr. case to remain in its ranks.

JOSEPH DE
MONTREAL
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LAPIERRE.

The third of the reasons invoked by Lapzerre agamst
the legality of his expulsion was. that his name was
not called out as being in default at any of the regular

Ta»sleere&u; meetings of the society, according to one of its rules,

and that no regular motion was ever made to expel him,
according to the said rules. This ground is unfounded
in fact. The motion to expel him is proved to have
been duly made and adopted, and he admits that his
name was read at the meeting where his name was
erased, before the motion was made.

I come now to the first ground of his requéte libellée,
that he was not asked for payment, or put en demeure
before being expelled. He says:

I admit that I had not paid my contribution for more than six
months, but I was not called upon to pay, and could not be expelled
from the society before being so called upon.

This contention, it seems to me, is entirely unsup-
ported by the rules of the society.

Article 7 of its constitution says that

The members pay a monthly contribution which is fixed by the

* by-laws.

Article 10, that

Every member who does not fulfil the obligations required by the
by-laws forfeits his rights to the benefits and %ds other rights.

Article 5th of the by-laws fixes the amount of the
monthly contribution at 40 cents per month. Article
11 defines the duties of the treasurer and other affairs;
it enacts that the treasurer shall receive from the collec-
tor-treasurers the money collected by them at each
meeting, namely, at each general and regular meeting,
held on the first Monday of every month. By same
article the collector-treasurers are required to collect
during the meeting the monies and contributions of the
members They must also at each regular general meet-
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ing call over the names of the metnbers 1ndebted for 1879 -

six months or more. L'Uniow 81,
. t i : JOSEPH DE
" Article 20 provides that if a member neglects during MonTREA

six months to pay his contributions, it is lawful and _ ».
optional for the society to strike his name off the list LAH_ERE"
of members, for which purpose at each meeting the Taschereau,
collectors are required to mention the names of those __.
who are indebted for more than six months of contri-
bution.
Article 22 enacts that every member who fails to
attend any general and regular meeting is liable to a
~fine of five cents, except in the case of sickness or
absence from the city.-
Now, taking all these rules together, it seems to me
that Lapierre cannot contend that the society had to
request him personally to pay his contribution before
expelling him. The reading of his name at a regular
meeting, where he was bound to be, was the only mise en
demeure that he could ask for.
The contributions of the members are payable at such
‘meetings, since the rules say that it is at such meetings,
and there only, that these contributions are to be col-
lected. This reading of his name on the list of defaul-
ters is the only demand of payment required by the
contract he entered into with the society when he joined
it. By the express terms of this contract, he has agreed to
pay forty cents a month to the society itself at its regu-
lar meetings, and that, if he should allow six months to
elapse without paying, all his rights as a member were
to be forfeited ; he has agreed that in such a case his
name should be called out at one of the regular meet-
ings, and that thereupon any member might immedi-
ately move his expulsion. " All this has been done: he
admits that he did not pay for more than six months,
that his name was called out regularly, that his expul-
_sion was therefore moved and decreed. What else could

12
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he ask for ? Any demand of payment under our law

L/Ustox Sz.may be made at the place where the debt is payable.

JOSEPH DE
MONTREAL

v.

LAPIERRE.

Lapierre’s debt was payable at the meeting, where de-
mand of payment to him was made by calling out his
name according to the rules. Everything seems to me

Tasc}:]?re”‘“: perfectly regular.

Lapierre, at the argument, invoked, as another ground
against the legality of his expulsion, the absence of
prior notice. He urged that not only was a demand of
payment necessary, but that the society should have
notified him that on such a day a motion to expel him
would be made. I do not think that, as the record
stands, he can avail himself of this want of netice; this
case must be taken as he has himself made it. There
is not aword of this want of notice in his requéte libellée,
nor inany of the pleadings in the record. This precludes
him from invoking it now. Being of that opinion, it
is perhaps unnecessary for me to say what would have
been the consequences of this want of prior notice if it
had been pleaded. I may, however, say that I have not
been able to find a single case under the French law
where such a notice has been held necessary in case of
expulsion for payment of contribution. These bene-
volent societies exist in large numbers in France. Under
the words ¢ Association de secours mutuel,” in Dallvz
Repertoire, the law which regulates them is clearly
demonstrated, and cases are cited, but not a word of
this prior notice in such a case is mentioned. The
principle of our civil law which rules this case is, it
seems to me, that if a party is en demewre to pay, he
may be expelled without prior notice of the motion
for his expulsion (1). According to the terms of

- his contract with the society, Lapierre was ‘en

demeure to pay, and no prior notice to him was
required. And how could a mnotice be given to

(1) Art. 1067, 1131, 1134, C. C.
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him? Art. 20, sub-sec. 5, of the by-laws says that 1879
when a member is six months in arrear he may be L'Untox Sr.
expelled : that for this purpose, at every general pPSErirE
meeting, the names of the members so in default shall _ o».
be read, and that then any one may move the expulsion. LA:IE_RRE'
What notice does Lapierre now say he was entitled to ?Tas"l?rea“:
Surely not a notice that he had been six months with- —
out paying. Then can it be a notice that his name
would be read as a defaulter at the regular meeting?
That cannot be what he means; this calling of the
defaulters is done in virtue ot the by-laws, and must
be done, in fact, at each meeting by the collector-
treasurers, upon whom this duty is imperativelyimposed.
It must be the notice that a motion for expelling him
would be made that he means. Well, any one of the
members was at liberty to make that motion immedi-
ately after his, Lapierre’s, name was called out as a
defaulter. How could that member know before this
that Lapierre was a defaulter and would be so called out,
and, if so, how could he give him notice that immedi-
ately after such calling out of his name he would move
to expel him ? How could the officers of the society, or
any one, know that such a motion would be made ?

Lapierre has been, it seems to me, regularly expelled.
I also notice that he had been over ten months without
paying his monthly contribution of forty cents, so that
he does not seem to have been harshly treated by the
society.

The judgment of the Superior Court quashed his
writ of mandamus and dismissed his demand. The
Court of Queen’s Bench reversed that judgment, and
ordered the society to reinstate him as a member. The
appeal before us is from this last judgment. I am of
opinion to allow the appeal, and to confirm the judg-
ment rendered by the Superior Court, with costs in the
three courts against the respondent.
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GWYNNE, J. i~

From a perusal of the case, of the record and issues
joined therei1i1, of the evidence adduced in support
thereof, and of the admissions made in the cause, it ap-
pears that the d!)nly points presented to the learned Judge
of the Superiolr Court for his adjudication, were: 1st,
‘Was it, or not, necessary that ademand should have been
made upon tf;he petitioner for payment of his arrears
before a motion for erasing his name from the list of
members should have been made or carried 2 And 2nd,
Was it, or not, competent for the society to erase the
names of the petitioner and the others comprised with
him in the same motion, there being other members of
the society equally in arrear, whose names were not
erased ? : ‘

True it is, ‘that the petitioner had rested the claim
assserted in his petition upon another ground also,
namely. that no motion was in fact made by any mem-
ber of the society, nor adopted at any regular or general
meeting, with the object of striking from the list of
members the' names of those members who were six
months in arrear; but the admissions made upon that
point, and the motion itself, which was produced, dis-
place this ground of complaint, and shew that the
course indicated by the by-law in that behalf was
strictly complied with, unless it was necessary, in order
to make the motion effectual, that the names of all mem-
bers in defauli for six months should be struck off, if
any were. |

In these soe¢ieties, which are of the nature of mutual
insurance soc:ieties, in which the contributions of the
members are the premiums paid by them for the bene-
fits insured, it is apparent that punctual payment of the
contributions imposed upon each member by the by-
laws is essential to the success of the society. Every
person upon becoming a member enters into a contract
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to comply with all the articles of the by-laws and of 1879
the constitution of the society. Now, looking at the by- L’U;;); Sr.
laws and constitution, we find, that in the case before ﬁ:ﬁ:gﬁi
us, the petitioner, upon becoming a member, contracted .
with the society to pay monthly the contributions estab- L‘Lfflfm'
lished by the by-laws, which was a known determinate &#ynne, J.
sum. and as it was provided by the by-laws that these
contributions were to be collected by the proper offi-
cer at the general regular monthly meetings, which the
petitioner was required to attend under a penalty of 5c.
for every default, the fair construction of the contract is
that the petitioner undertook to pay his contributions to
the proper officer every month at the regular monthly
meeting of the society. Itis clear, then, that upon default
by the petitioner in payment of his dues, an action for
their recovery might have been maintained against him
without proof of any special demand of the amount in
arrear before action. Upon non-payment at the timesand
place agreed upon he became in complete default, but
we further see, by reference to sec. 5 of article 20 of the
by-laws incorporated into the petitioner’s contract, that
he in effect contracted with the society, that in case he
should neglect to pay his contributions during six
months, the society might erase his name from the list
of members, upon a motion being made to that effect at
any general regular meeting of the society, after the col-
lector-treasurer should make known, as was his duty to
do, the petitioner was indebted in six months’ contribu-
tions; while by sec. 6 of the same article it was contrac-
ted between the petitioner and the society that upon
any charge compromising the honor, the dignity or
the interests of the society, he could only be expelled
after a warning in writing should be served upon him
by order of the society.

It is impossible to import into this contract the
farther condition, which is not expressed therein, that
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1879 after the expiration of the six months during which th e
L/Ustox Sr, Petitioner was in arrear, and notwithstanding he may
\gﬁf\‘fﬁ}g‘f have been duly reported by the collector-treasurer as so

v.  in arrear, it was nevertheless necessary that a special
L“TRE' demand should have been made upon him for payment
Gwynne, J. of those arrears before a motion for erasing his name
" from the list of members could be entertained by the
society. :
In Rex vs. Lyme Regis (1), it was held, that where
residence was a condition of the enjoyment of a corpo-
rate office, the corporator, in case of non-residence, might
be removed, without any notice to come and reside
being first given, for that he was bound to know the
law under which he held office ; the principle of that
case appears to apply to this, for the petitioner was
bound to know that by his contract he had promised to
pay his contributions without any special demand at a
particular time and place, and that if he should make
default, and therein continue for six months, he might
be erased from the list of members, upon a motion to
that effect made by any member of the society.

In Rex vs. Mayor of Axbridge (2), upon shewing
" cause against a mandamus to restore a corporate officer,
namely, the town clerk, who had been removed, suffici-
ent cause for removal was shewn, the prosecuting
counsel admitted there was sufficient cause of amotion,
but objected that the town clerk had been removed
without notice to appear and defend himself, and the
Court, Lord Mansfield presiding, declared that they
would not grant the writ to restore an officer, when it
was acknowledged that the corporation had sufficient

cause to remove him. . )
This case was followed in Rez vs. The Mayor, &c., of
London (3), where the Court refused a mandamus to

(1) 1 Dougl. 158. (2) 2 Cowp. 523.
(3) 2 Term R. 177.



VOL. 1V.] SUPREME COURT OF CANADA, 185

restore a corporate officer who had been suspended from 1879
an office to which emoluments were attached, without I/Uxtox Sr.

notice, it appearing upon his own shewing that there gfj;f:;ﬁﬁ
was good ground for the suspension. V.
LaPIERRE.

The plaintiff in his petition here expressly admits = ___
that he was in default for the full period of six months GW)E_I’S’ J
mentioned in the by-law, in payment of those contri-
butions which were in the nature of premiums, agreed
to be paid by him as the consideration of the benefits
assured to him; that he had broken the contract in
virtue of which alone he was to continue to be a mem-
ber of the society in its. most essential particular, and
that by reason of such breach of contract it was com-
petent for the society to strike his name off the list of
members and to prevent him from any longer forming
part of the society, provided only, as he contends, that
a demand of payment of the arrears should be first made
upon him. I do not see, as I have already said, that we
should be justified in importing this proviso into the
contract, and as to the other point, namely, that other
persons who were also in arrear for six months, were
not also struck off, no case has been cited in support of
the contention that it was not competent for the society
~ to erase the names of some, without at the same time
erasing the names of all in like default, which is not
clear, if it be the case, there were at that time others
in like default whose names were not erased. The
rule upen this point to be gathered from the cases is,
that the Court never interferes between societies of this
kind and their members, where the action taken by the
society has been in good faith and in the exercise of
their judgment for the benefit of the society, and not
founded upon mere individual caprice ; where the deci-
sion has been arrived at bond fide without any caprice
or improper motive, and where the plain principles of
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1879 justice do not appear to have been violated. Osgood v.
LUntox St. Nelson (1), Hopkinson v. Marquis of Exeter (2).
gf:ﬁ:;}‘;ﬁ In so far, therefore, as relates to the case as expressly

».  set up on the record, the decision of the learned Judge
LAEEERE' of the Superior Court, before whom the case came in the
Gwynne, J. first instance, appears to me to have been well founded,

nor do I understand the learned Judges of the Court of
Queen’s Bench on its appeal side to reverse his judgment
upon any of the special grounds upon which the peti-
tioner, as it appears to me, rested his case, but upon this
ground, namely, that in their judgment it was contrary
to the principles of natural justice to erase the plain-
tiff’s name, not because a prior demand for payment of
the arrears was not first made upon him, but
because he had not first been served with a notice
that aresolution to erase his name would be proposed to
the society at some meeting named in such notice.
This judgment and the application of the maxim
“nemo rebus suis interdictus exisiemelur ” to this case are
rested upon Rex. v. Richardson (8); Rex. v. The Mayor
&c., of Liverpool (4) ; a passagein Angell and Ames on cor-
porations, 8rd Ed. p. 418, citing a case of the Common-
weath v. Pensylvania Beneficial Society (5) ; and Regina
v. Saddlier’s Co. (6).

Now, Rex. v. Richardson was the case of the removal
of a freeman of the Borough of Ipswich without suffici-
ent cause, and Rex. v. The Mayor &c., of Liverpool, was
the case of the removal of a corporator from a frechold
office without sufficient cause by a court of the corpora-
tion not shewn to have been duly assembled. That
portion of the corporation which assumed to dismiss
the officer, not being assembled upon a charter day, or
general day of meeting, it was among other things held
that to enable a special meeting to assemble, it should

(1) L. 5 R. H. 1. 649. (4) 2 Burr. 723.

(2) L. Rep. 5 Eqg. 68. (5) 2 Serg.and Rawl. 141,
(3) 1 Burr, 517. - (6) 10 H, L. 404,




VOL. IV.] SUPREME COURT OF CANADA. 187

have been averred in the return to the mandamus that 1879
all the members of the court had been notified to attend. T/Ustox Sr.
Regina v, Saddlers’ Co. was the case of a freeman of %fj;f:ﬁﬁf:
the company having been removed, upon a charge of Lapo
fraud committed by him in procuring his admission, )
without notice of any proceeding to establish the charge G%ynne, J:
against him. The remarks of the learned members of
the respective courts through which the case passed to
the House of Lords, as to the removal of the party com-
plaining without notice, plainly apply to the nature of
the charge of which in effect he was condemned unheard,
but that they do not apply to cases where there is
admitted, upon the proceedings taken for the purpose of
obtaining redress, that there was sufficient cause of
removal, is apparent from the reference made by Lord
Chelmsford (1) to Rex. v. Griffiths (2). that it is idle
to grant a mandamus to restore where the party could
be removed again immediately. The appositeness
of the above cases, relied upon in the judgment
of the Court of Appeal, to the circumstances of the
case before wus, is not very apparent when we reflect
that the plaintiff here in his petition admits that he
was liable to have his name struck off for breach of his
contract in its most essential particular, and that it is
shewn in evidence that the aciion taken was taken at a
general regular meeting of the society which it was the
plaintiff’s duty to attend, and that all the conditions
concurred and proceedings were taken which he had
contracted with the society should be sufficient.
As to the case in 2 Sery. and Rawl. 141, its report is
very meagre; enough, however, does appearin it to weak-
en its authority as applicable to the case before us, even
if it contained the expression of opinion entertained
by a court whose judgments were binding npon us. For,

(1) Reportedin B.R.in 6 Jur. N.8.  (2) 10 H. L. 472.
1,116, and in the Exchequer (3) 5 B. & Ald. 731.
Chamber in 7 Jur. N, S, 145,
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1879 firstly, as to the necessity of notice of an intention to expel
L/Uwtox Sr, in the given case, that point does not appear to have
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Gwynne,

, J.

been raised in the case, its determination was not at all
necessary to support the judgment of the Court, which
proceeded upon the ground that there wasno expulsion.
Morover, secondly, the contention of the party applying
to the Court for relief was not only that no expulsion had
in fact been effected, and that therefore he was still en-
titled to all the benefits of membership, but that in
truth he was not liable to be expelled, for that the
society was indebted to him for services as secretary in
a larger sum than the amonnt of his arrears, so that in

" effect there was no sufficient cause to justify expulsion.

And lastly, the judgment professes to proceed upon the

~ terms of the charter, and it does not appear that each

member of the society had contracted as the plaintiff
here has, that upon his continuing in default for the

specified period, and upon his being reported to the

society at any general meeting as such defaulter, any

member might then make a motion that his name

should be struck off the list of members, and that upon

such motion being carried the plaintiff’s right of mem-

bership should cease, and he should in fact no longer be

a member of the society. In the argument before us it

was strongly urged by the learned counsel for the-
appellants, that the point upon which the judgment of
the Court of Queen’s Bench in appeal proceeded was not

raised upon the record. This contention appears to be

well founded. The learned counsel for the respondent

combated it upon the ground that it was sufficiently

raised by force of the words “ without cause or reason ”

in the last paragraph of the plaintiff’s petition, which

alleges:

. That sivce the 13th of January lagt until this day the defendant
has.refused to reinstate the 'pla.inbiﬂ“ petitioner in his rights and
privileges as a member of the said corporation, L' Union St. Joseph de
Montréal, and to put him into the enjoyment of all rights and .
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privileges belonging to such membership, and that illegally and 1879

fraudulently and without cause or reason. L’U;x:}; Sr.
it 3 : 3 JOSEPH DE
Now, it is to be observed that what is here said to A o

have been illegal and fraudulent, and without cause or _ .

reason, relates to certain action said to have been taken LATTERE:

upon the 28rd of April, when the plaintiff, after three Gwynne, J.

months’ notice of his expulsion, applied to be reinstated, ~

and has no reference to anything done or omitted at the

time of expulsion in the preceding January. But, fur-

ther, assuming the allegation in the last paragraph to

have pointed in express terms to the removal in Janu-

ary, namely, that it was charged that the plaintiff’s
amoval then was without cause or reason, that would

have been insufficient to amount to an averment that

the removal was illegal for want of a preceding notice

of the intended motion. Default in payment of his con-

tributions for the period of six months constituted the

cause and reason of his removal. Notice of the intended

expulsion, if necessary to have been given, was part of

the proceeding necessary to effect the removal for

the pre-existing cause, and cannot be said to be a

part of the cause, but the general scope and frame of the

petition clearly shews that its framer never had in his

mind the idea that he was raising an issue upon the

point of removal without notice being given of the in-

tended motion. In the paragraph preceding the last,

he alleges that three months after his expulsion, and

after he had notice thereof, the petitioner applied at a

general regular meeting of the society fo be received

again as a member, which application he says the defen-

dant illegally and unjustly refused. The natural con-

struction of the petition, read all together, is that the

plaintiff s contention was that it was illegal and unjust

to refuse to receive him again, because, although true

it is he had committed such default as justified his re-

moval, yet that it was not legal to remove him because,
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1st. Payment of the arrears had not been first demanded

L/Ustox 8. of him ; 2nd. Because he had not been reported by the

JOSEPH DE
MoNTREAL
v,
LAPIERRE.

Gwynne, J.

collector-treasurer as having been six months in default ;
8rd. Because in fact, as he alleged, no motion to remove
him had been made by any member of the society as
required by the by-laws, and; 4th. Because the society
had no legal right to remove him without at the same
time removing all others in like default.

These are the points upon which he rests his case.
Now, assuming the contention of the plaintiff upon these
points to fail, I cannot see upon what principle of jus-
tice, after what the plaintiff, himself alleges took place
upon the 23rd of April, which appears to be a full un-
equivocal confirmation of what took place in January,
he could with any reason be heard to urge the want of
notice of the intended motion in January. After a full
consideration of the matter, upon the application of the
plaintiff after three months further default, the society
in effect confirms the action taken in January. After this
action of the society upon the 23rd of April, I fail to see
what legal right the plaintiff hasto invoke the interfer-
ence of the Court, (or what right the Court has) to impose
upon the society the obligation against its will to receive
from the plaintiff his overdue contributions so long in ar-
rear. Thesociety itself alone in the untramelled, bond fide
exercise of its discretion, is the sole tribunal to decide
whether it should, or not, waive the forfeiture of his
rights, which the plaintiff’s default has incurred. I see
no principle upon which the Court can compel asociety
of this nature to waive the ground of forfeiture, and to
accept now from the plaintiff payment of all arrears in
condonation of his default; and if that cannot be done,
it would be contrary to another principle which governs
the Courts in cases of this kind, to order the name of
the plaintiff to be placed again upon the list, for it would
be still subject to removal for the old default, a point
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already conclusively decided upon the plaintiff’s own 1879

application for a rehearing upon the 28rd of April. L/Ustox Sr.
Adopting the language of Mr. Justice Blackburn in gf:;f:gﬂﬁ

Reg. v. Saddler’s Co. (1), I think that in. this case, 0.

relief ought to be granted or refused according to the LAERE'

legal right upon the Record, and I am of opinion that Gwynue, J.

the plaintiff has not raised upon the Record the point

upon which the judgment of the Court of Appeal is

rested, and further that in view of the circumstances of

this case, if it had been so raised, it would not have

established a legal right in the plaintiff to be reinstated,

or have justified the decree made in his favor, in the

face of his own admission that he had committed such

a defaultl as justified his removal, and of the evidence,

which shews that the removal took place precisely in

the manner in which the plaintiff contracted it might

take place, and ofthe admission contained in the plain-

tiff’s petition, to the effect that, upon his application

upon the 23rd of April, the society deliberately refused

‘to waive the cause of forfeiture, and has substantially

affirmed the action of the society in January, ‘
The judgment of the Court of Appeal must therefore

be reversed, and that of the Superior Court be reinstated.

Appeal allowed with costs,

Solicitors for appellants: Mousseau, Chapleau & Archam-
bault, '

Solicitors for respondents: Doutre, Doutre & Robidouz.

(1) 10 H. L. 404.
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1879 JAMES CLARK, vetstts:verecerecssener cornneess APPELLANT ;

r~——

*June 2.
*Dec, 12.

AND

THE SCOTTISH IMPERIAL IN-
SURANCE COMPANY, } verers RESPUNDENTS,

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Fire Insurance.——Advances made to build a vessel.—Insurable interest,

C. made advances to B. upon a vessel, then in course of construc-
tion, upon the faith of a verbal agreement with B., that after the
vessel should be launched, she should be placed in his hands for
sale, and that out of the proceeds the advances so made should
be paid. When vessel was well advanced C. disclosed the facts
and nature of his interest to the agent of the respondent’s com-
pany, and the company issued a policy of insurance against
loss by fire to €. in the sum of $3,000. The vessel was still un-
finished, and in B’s possession when she was burned.

Held,—Reversing the judgment of the Court below, that C’s interest,
relating, as it did, to a specific chattel, was an equitable interest
which was insurable, and therefore C. was entitled to recover.

APPEAL from a judgment of the Supreme Court of
New Brunswick (1) making absolute a rule nisi to set
aside a verdict, and enter a non-suit.

The action was on a policy of insurance against fire.

A special case agreed upon by the parties for the

. purpose of the appeal states that :

“The Scottish Imperial Insurance Company now
is, and in and prior and subsequent to the year 1874,
was a corporation established and legally authorized

*Prusent.—Ritchie, C. J ., and Strong, Fournier, Henry, Taschereau
and Gwynne, J. J.

(1) 2 Pugs. & Bur. 240.
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under the laws of the Dominion of Canrada to issue
policies of fire insurance in the Dominion of Canada.

“The said company in said year had an office in
the city of Saint John, in the Province of New Bruns-
wick, and W, Colebrook Perley was its lawful Agent,
and as such had power to act for said company.

“On or about the tenth day of August, 1874, the
said company issued a policy of insurance against loss
by fire to the plaintiff, in the sum of $3,000, ‘on a
schooner in course of construction by John Bishop in
his ship-building yard at Hopewell, Albert Co., N. B.,
$3,000 insurance valid, launched or not launched, with
liberty to complete, fit out and load cargo, the liability
under this policy to cease when any marine policy
exists covering said schooner, for the period of six
months, and the premium of said insurance was duly
paid. The policy was put in evidence on the trial, but
was subsequently burnt, and all other papers used or
put in evidence at the said trial have since been burnt.

* * 3* *

“That by consent of both parties a verdict was
taken for the plaintiff for the sum of $8,818, being the
amount plaintiff clairqed to be interested in such vessel,
with interest, with leave to thesaid defendants to move
the Bupreme Court of New Brunswick for leave to enter
a non-suit, should the said Court be of opinion that the
plaintiff had no insurable interest.

“That the said Supreme Court subsequently grant-
ed a rule #isi, calling on the plaintiff to show cause
why a non-suit should not be entered, and after argu-
ment and time having been taken to consider, jthe
judgment of the Court was delivered by Ailen, C. J.,
(the other Judges concurring in such judgment, but giv-
ing no reasons therefor.)

_“The said rule was made absolute, as follows:
“In gne Supreme Qourt,
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“ Trinity Term, 41 Vicloria,
James Clark v. The Scottish Imperial Insurance Comp’y.

“ Upon reading the rule granted in this cause, and on
hearing Mr. Thomson against the said rule, and M.
Weldon in support thereof, and the Court having taken
time to consider, doth now order that the said rule be
made absolute, and a non-guit granted.

“ By the Court,
(Signed) W. CARMAN.

From this rule plaintiff appealed.

Clark, the plaintiff, who carried on business in Sain¢
John, describes, in his evidence, his connection with the
builder, who resided in Hopewell, and through him,
with the vessel,and what took place between himself
and the agent on effecting the insurance and afterthe
loss had taken place. He says:— :

“In 1872 I commenced supplying Bishop on this ves-
sel. In this year he commenced getting timber out.
The arrangement was that I was to supply him to
build this vessel, and hold the vessel as security for my
advances. I was to dispose of the vessel in-shares, or
the whole, as I saw proper, and when the vessel was
disposed of, what was remaining after I got my pay
was to go to Bishop. That was the arrangement. In
pursuance of that arrangement, I made advances to him,
to over $2,000. At the time I made application for
insurance, Mr. Perley was agent. I went to effect in-
surance in August, 1874.” T

Mr. Armstrong, who went with plaintiff to agent to
effect the insurance, says : “ Perley was away. I told his
young man Clark wanted to make application for in-
surance. I got blank from Clark and filled it wup,
Clark signed it and left it there. I cannot state what
was on the paper. I can only state what took place at
the time.- I am satisfied it was an application for insur-
ance on a vessel which was building by Bishop, and.
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that it stated plaintiff had been advancing on her, 1879

and the insurance was to cover advances.” . Coane
Plaintiff then says: “Isigned a paper—theone spoken v

Scorrrse )
of by Mr. Armstrong. The paper was not given back to - IMPERIAL

me. After Perley returned home, I thought it best to _INS[(T)%A,NGE
see him as he was the agent. I saw him, and Isaid:. —
“Mr. Perley, I have made application for insurance on
a vessel that was building by one John Bishop, in Hope-
well, A. C Says I: *‘Mr. Perley, 1 want you distinctly .
to understand that the vessel is not building for me
directly, but I hold her as collateral security. She is
in my hands and for sale, to dispose of any way I see
fit to getting money out of her” He said he had seen
the application, but he said Mr. Armstrong had made a
mistake in figuring up the premium—he had charged
me some $2 or $3 too much. He took the paper—I sup-
pose it was the same paper I had signed before—and
altered the figures, and it reduced it down to some $81,
it had been $38. He said that it was proper I should
have insurance on a vessel where I had been making
such large advances, it would be foolish if I didn’t. I
didn’t sign any paper except the one which I signed
when Mr. Armstrong was with me. Isaid: ‘Mr. Perley,
I have made application for $3,000. I haven'tadvanced
that yet, but I have advanced something over §2,000,
but it would take $3,000, and more, probably, to put
her off” Perley said if I advanced more I could further
insure, but that I couldn’t get more than my advances
if I insured ever so much. I told him I was aware of
it. I got the policy; this is it. The young man who
was in the office brought this round to me. The young
man’s name is Wade.”

Plaintiff then says he went on making advances.
Vessel was destroyed 8rd or 4th October, 1874. First
intimation he got of the fire was by letter from Biskop,
Whic};}he‘ showed to" Perley the same day he got it..
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1879 ¢ Vessel was burnt to ashes on Saturday night. I can
Cuzx give no information how fire originated.” He says:
Soo:i-xsn “.Mr. Perley read this letter. He said: ‘ Clark, its a
Inrerial bad job—but you're a fortunate man that you insured. .

INsuraNcE . . :

Co. Now you see the necessity of having proper insurance

—— when youw'remaking advances.’ I said: ‘Mr. Perley,what
steps am I to take? I'm not much acquainted with in-
surance business’ He said: ‘its my duty, as agent, to
go and see where vessel was burnt.’ I directed him
Low to go there. He told me afterwards that he had
been up. After he returned, I went in, and he smiled
and said: ‘It was the cleanest burn I ever saw, and
there was nothing left but a pile of iron—didn’t look
if there had ever been much there’ I made out my
claim—it amounted to $2,960, or thereabouts. Young
Mr. Charles Clark kept my books. Goods would be
sent generally to Bishop in his son’s vessel, and save
freight ; sometimes by other vessels. Ihad transactions-
with Bishop before of a similar kind. I knew it took
him a long time to build a vessel. I told him I
would charge him interest, which he agreed to, and I
made up an interest account. Bishop had built three
or four vessels before this, under advances from me,
under same terms. I would always hold them. Some-
times I bought an interest in them—half or three-quar-
ters. I signed a letter addressed to Mr. Perley, and de-
livered it at his office to his young man.”

" On cross-examination, he proved the correctness of
advance account. He says: “ Bishop has dealt with
me fourteen or fifteen years. He got all kinds of ad-
vances. I always held the vessel. I would. sell the
vessel or get a mortgage on her. When vessels came
down they were registered in the name of Bishop.
Before selling I would ask Bishop what vessel would
be worth, as a guide for me to sell. I never saw this
vessel. Used to sell the vessels at from $16 to $18 a
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ton, hull and spars. They were iron fastened. When
I commenced to supply this vessel former vessel was
off. I had security on her. Former vessel was built
by Bishop for his son. It wasin thefall of 1872 I com-
menced on this. Former vessel I charged advances to
son. When she came down and was registered, I got
mortgage on her. His son gave the mortgage. Former
vessel was the ‘Minnje” On this vessel I supplied
iron, oakum, spikes, ete.”

Re-examined—Had been in the habit of making
these agreements with ship-builders. Always held on
to the vessel. Sold her or got a mortgage on her.
There was no written agreement. Question—* Did you
make the advances on the faith of this agreement ?” Mr.
Weldon objects. “Admitted, subject to Mr. Weldon’s ob-
jection. -Answer—I did. I would not make them
without.”

- Bishop, the builder, speaks as to the correctness of
plaintiff’s account as amounting “to pretty near $3,000.”
He then describes the state the vessel was in; that he
considered the vessel at the time of loss worth near
$5,000, and that he had no insurance on her, and lost
everything he had in her; and, as to his agreement with
plaintiff, he says: “ Clark managed principally all my
business in Saint John. I never sold any of the vessels.
Don’t think Clark sold any. I allowed him the privi-
lege of doing so. 'We would talk the price over. Clark
would either take a share in vessel, or take a mortgage
on her when she came down for his advances. If he
took a share, he would credit me with price of share,
account of advances. I don’t think I ever gave a
mortgage to him. I built four vessels. This was the
fourth. He was part owner of three vessels. In fall
of 1878, after Christmas, I had the vessel pretty nearly
half in frame—about one-third framed. Laid keel in
August, 1873. Worked on her all winfer. At time of
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fire I _conéidered vessel about half done—more than that,
for I had timber there to finish her. Don’t think that
we came to an arrangement as to price at which Clark
should sell her. Think about $18 was spoken of, and I
thought I should get $20. I bought part of her keel
from Uriah Bennett, and 1 built on toit. I laid it
before 1 got any timber in. my yard, and it was two
months after I laid the keel before I made the arrange-
ments with Clark. It was Christmas, 1872, she was one-
third timbered. We were two winters and two sum-
mers building her. In 1878 we had her all timbered
out and top sides on and clamps in. In summer, 1874,
we finished her at as far as she was when she was
burnt. We finished laying decks, covermg boards,
Waterways ete.”

Re-examined.—* Think plaintiff commenced advanc-
ing in 1872—in July. Iwanted tobuild a vessel, and I
wanted plaintiff to supply her, and I told him that he
should have the vessel as security for what he supplied
me with. That I would put in all I could myself. I
gaid I could not tell him how much I could put in.
That was about all that passed. "He was to sell her, or
make any bargain he could with her, and then to pay
me the balance of what was paid him.”

- The defendant called no witnesses.

" The question to be determined on this appeal was
whether plaintiff had an insurable interest.

Mzr. Thomson, Q-.G., for appellant :

. In this case the nature and extent of the appellant’s
interest in the subject matter of this insurance were
fully and fairly disclosed to the respondent company, -
which, through its agent, admitted the interest to be
an insurable one. The Court below decided that the
appellant had not an insurable interest in the property:
The.appellant contends that it. was only necessary to
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have an equitable interest, in other words such an
interest as'a Court of Equity will recognize and protect.
The Chief Justice of the Court below says there
never was any written agreement with regard to the
advances, but an oral or written declaration may be as
effectual as the most formal instrument.

The promise of the appellant’s advance, and the
advances made in pursuance of it, and on the faith of
Bishop’s agreement to place the vessel after being
launched in his hands, in order that he might sell her,
and pay himself, did create a valid lien in equity on the
the vessel ; and therefore he had an insurable interest.
See Lucena v. Craufurd (1); Ex parte Houghton (2);
Ezx parte Yallop (8) ; Gurnell v. Gardiner (4); chard
v. Prichard (5).

An equitable assignment is thus defined by Sir Jolm
Leach, V. C., in Watson v. The Duke of Wellington (6):

- «In order to constitute an equitable assignment there
must be an engagement to pay out of a partmula.r
fund.”

In Field v. Megaw (1), Montague Smith, J., says: “If
the plaintiff had agreed that the faund should be held
specifically for Weld, the agreement might have been
. enforced by a bill in equity.” :

Non-existing property tobe acquired at a future time,
although perhaps not assignable at law, is clearly so in
equity. Brown v. Tanner (8).; Wilson v. Wilson (9).

It was assumed that the appellant claimed that there
had been a sale, but that such a sale was void under the
statute of frauds,

The contract was not for the sale of the vessel, but for
the making of advances to build a vessel, on the agree-

(1) 2B. & P. 269. (5) 1 K. & J. 2717-279.
(2) 17 Ves. 253. (6) 1R. & M. 602, -
(3) 15 Ves. 67. (7) L. R.4 C. P. at p. 664.
4) 9 Jur. N. 8, 1220, (8) L. R. 3 Ch. App. 597.

(9) L R. 14 Eq, 32,
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ment that the vessel was to be the fund out of which the
appellant was to be paid, and for the purpose of making
such fund available, the vessel was to be placed in his
hands for sale, after she should be launched.

Neither was there anything in the contract, which
necessarily prevented its being carried out within a
year. How does the statute of frauds apply to such a
contract ?

The case of Stockdalev. Dunlop (1), relied on by the re-
spondent and the Court below, hasno bearing on the pre-
sent case. Moreover, the decision of Lerouz v. Brown (2)-
virtually overrules that decision ; and whatrighthave
the company to set up the statute of frauds. It doesnot
affect a contract so as to make it void, It only declares
that you cannot enforce it, but that is only between
vendor and vendee, and not a third party.

It was also stated that there was no mutuality.

The appellant contends the agreement was mutual.
It was an agreement by Clark to make such advances
to Bishop as might be necessary to complete the vessel,
and as Bishop might require, in consideration of which
Bishop agreed that Clark should have a lien on the
vessel, gell her, and pay himself out of the proceeds.
‘Why is such agreement not mutual? The effect of it,
moreover, was to suspend any right of the appellant to
sue Bishop for the advances, at all events, until the
fund out of which the advances were to be paid (the
vessel) failed or was exhausted. Could Clark have
sued Bishop for the advances at any time while the
vessel was in the course of construction and before
launching ? It is submitted that he could not.

The Court seems to have been under the impression
that to pass an interest in property not in esse re-
quires, even in equity, an agreement possessing pecu-

- liar requisites not necessary in contracts relating to

(1) 6 M. & W. 224, _ (2) 12.0. B. 801,
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property actually in existence, and that such requisites
are wanting here.

This view of the law, however, is wholly at variance
with the authorities cited above, and with Lord West-
bury’s judgment in Holroyd v. Marshall (1). The
learned Chief Justice says: “ There was no such agree-
ment as would pass property not in esse at the time it
was made, or create any lien upon it, without a
transmutation of possession ; there was no obligation
on the part of the plaintiff to make any specific amount
of advances, and, therefore, the agreement, if such it
might be called, was entirely wanting in mutuality.
There was not even such a contract as could be en-
forced either at law or in equity.”

Under the evidence it is by no means clear that the
property was not in esse when the agreement be-
tween Clark and Bishop was made. It would seem, in
fact, that the vessel had been some time in course.of
construction before Clark was asked to advance upon
her. :
In any case the appellant had clearly such an insur-
able interest as was decided to be sufficient by Lawrence,
J., in Lucena v. Craufurd, “To be interested in the
possession of a thing is to be so circumstanced with
respect to it as to have benefit from its existence, prejudice
Jrom its destruction.” Davies v. The Home Ins. Co. (2).

‘Mr. Weldon Q. c, (Mr Haliburton, with h1m), for
respondent,

There is no dispute as to the facts of the case.

‘We contend appellant had not an equitable interest
which a Court of Equity could enforce. The policy
states that the insurance is “on a schooner ;” the peculiar
interest of the insured is not inserted.

(1) 10 H. L. 209. appeal 3 Grant Err. & App.
(2) 24U, C. Q. B. 364 and in 269,
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The party here insures a vessel ; the question is, if
company paid, would they have a right of subrogation.

There is a broad distinction hetween the cases cited
and the present one. The article was not in existence
when the agreement was passed ; it was an article to
be manufactured, and this was not-a contract of whicha
Court of Equity would decree a specific performance, at
all events, while the vessel was in an incomplete state
and unfinished. There was no contract that could be
enforced. In its inception it lacked mutuality. Clark
was under no obligation to continue his advances.
There was nothing in that agreement which could pre-
vent Bishop from disposing of the vessel to a bona fide
purchaser, for until vessel was complete appellant had
only an inchoate right in an article to be manufactured.
That is the distinction between this case and Holroyd
v. Marshall, and others cited.

The right to insure cannot be only “an expectation
of possession on the part of the plaintiff, founded on a
mere promise of Bishop,” as held in the case of Stockdale
v. Dunlop (1).

A Court of Equity would even compel the party to
give a mortgage for that part, but in this case res-
pondent submits the Court could not compel Bishop
to give a mortgage.

A right to insure must be of such a nature as to con-
gtitute an interest which the law will recognize and
enforce. In this case the appellant chose to trust Bishop,
and he has only a mere moral title which will not
sustain an insurance.

The learned counsel referred to Angell on Insurance,
sec. 69; Seagrave v. Union Marine Insurance Co. (2);
Anderson v. Morice (8); Folsom v. Merchants’ Mut.
Mayr. Ins. Co. (4).

() 6 M. & W. 224, (3) L.R.10C. P. 58; 8. C, L.R.
(2) L. R. 1 C. P. 305 and 310. 4 Ex. 609,
(4) 38 Maine 418, -
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" Mr. Thomson, Q. C., in reply. -

Rrrcuig, C. J., after referring to the evidence given
above, proceeded as follows :

. The defendants, by their first plea, claimed that the
plaintiff had no insurable interest in the vessel, and it
was, as the learned Chief Justice in the Court below
says, upon this plea, upon which issue was joined, that
the case turned. - A verdict was taken for the plaintiff by
consent for $3,818, with leave to move to enter a non-
suit, and with power to the Court to draw inferences of
fact. The Court was of opinion that the evidence
showed no insurable interest whatever in the plamt1ﬁ'
and made a rule absolute for a non-suit.

" There is no contradictory evidence in this case, nor is
it disputed, that there was a verbal agreement and
understanding between Bishop and Clark, that if
Clark would make the necessary advances to Bishop
to enable him to build this vessel, he, Clark, would be
in a position to look to the vesse]l when completed as
security for his pay—in other words, that the advances
were to be made on the security of the vessel, and that
the advances were made on the faith of this agreement.

It is quite true, as suggested by the learned Chief
Justice, that there- was not any such agreement as would
pass the property in this unfinished vessel, or any such
transmutation of possession as would create a lien upon
it in the legal technical sense of that word ; but this by
no means determines the question in controversy, nor
does the fact put forward by the learned Chief Justice;
assuming such to be the case, that “ there was no obli-
gation on the part of the plaintiff to make any specific
amount of advances,” in my opinion affect the case.

The contract of insurance being a contract of indem-
nity, it is abundantly clear that the plaintiff must
establish some interest in the subject-matter insured.

203
1879

Nt
CLARK
v.
ScorTsE
IMPERIAL
INSURANCE
Co.



204
1879

. [
CLARK

0.
Scorrise

SUPREME COURT OF CANADA. [VOL. IV.

The questions we have to determine are, what con-
stitutes such an insurable interest ? And did the verbal
agreement and the advances made on the strength ofit,

Inperian confer on Clark an insurable interest in the vessel

INSURANCE

Co.

while in course of construction ?

Ritohie C.J. As to the first, it is easily answered, negatively, that

—

an insurable interest is not confined to a strict legal
right of property; and, affirmatively, that any interest
which would be recognized by a Court of Law or
LEquity is an insurable interest, or, as Mr. Bunyon thus
sums up the question (1), “that any legal or equitable
estate or right which may be prejudicially affected, or
any responsibility which may be brought into oper-
ation by a fire will confer an insurable interest.” There
must therefore be a valid subsisting contract, suscept-
ible of being enforced between the parties themselves,
in order to constitute an-insurable interest, or right of
action against the insurer, not a mere expectancy or
probable interest, however well founded. Was there,
then, in this case such an existing contract between
Clark and Bishop, in respect to this vessel in course of
construction, as conferred on Clark an interest in it
binding in law or equity, which a Court of Law or
Equity would recognize and enforce, and which interest
was prejudicially affected by the fire ? N

Though, as put by the Chief Justice, there may have
been no obligation on the plaintiff ’s part to make any.
specific amount of advances, and though a Court of
Equity will not decree performance of a mere agreement -
to advance money, I take it to be a well established
principle, that where money has been advanced on an
agreement that it should be secured on or paid out of a
certain fund, or out of the proceeds of property to be sold
for that purpose, a Court of Equity would, as between
the parties to such an agreement, prevent the borrowers

¢1) Bunyon on Fire Ins. p. 8.
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or debtors from appropriating such property or fund to 1879
another purpose; therefore, as Clark actually made the CLARK
advances, and so on his part fully performed his side of g 0o
the agreement, a clear mutuality was established, and an InPerian
InsurANCE
agreement subsisted which Bishop was bound to per-  cCo.
form ; hereceived the benefit of the agreement and should Ritohie,C. 3.
not be permitted to répudiate the burthen; and-that —
agreement, in my opinion, was a specific appropriation of
the specifie property to the discharge of these particular
advances; an engagement (distinct from thevl"egal estate
or actual possession), to pay out ofthis particular proper-
ty, sufficient to bind the property in equity and clothe-
it with an equity in favor of the plaintiff, and which
gave to Clark a privilege or claim on such property, an
equitable lien in the nature of an equitable assignment
. for the advances made, and by means of which the builder
was enabled to proceed with its construction. Had the
fire not occurred, and had the vessel been completed, as
the agreement contemplated, and had Bishop attempted
to divert the vessel to other purposes to the detriment
of plaintiff’s claim, I think a Court of Equity would,
at plaintiff’s instance, have interposed and compelled
Bishop to act in good faith and carry out his side of the
agreement, either by granting a formal mortgage on her
in Clark's name, or by ordering a sale, or by placing her
in Clark’s hands to be sold, and the proceeds applied,
as far as necessary, to the liquidation of Clark’s ad-
vances; in other words, that a Cowrt of Equity would
recognize an equitable security on the property for the
advances, and would enforce an appropriation of the
property for their re-imbursement ; for it would be the
grossest. fraud for one party to refuse to perform after
performance by the other, and the ground of the doctrine
of part performance is fraud.
In. Fry. on Specific Performance (1), it is said
(1) Sec. 388, Ed, 1858;
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The prineiple upon which Courts of Equity exercise their jurisdic-
tionin decreeing specific performance of a parol argeement accom-
panied by part performance is the fraud and injustice which would

SoorTisR  result from allowing one party to refuse to perform his part after

INPERIAL
INSURANCE

Co.

performance by the other upon the faith of the contract (3).
That this agreement, though by parol, and the ad-

Ritchie,C.J. vances made under it, created an equitable charge on this

property and gave Clark an equitable interest therein,
principle and numerous authorities clearly establish,
and it is, in 0y opinion, equally clear that if such equit-
able interest existed it was an insurable interest.

- In Rodick v. Gandell (2), Lord Truro says:

I believe I have adverted to all the cases cited which can be
congidered as having any bearing upon the present case, and the
extent of the principle to be deduced from them is, that an agree-
ment between a debtor and creditor that the debt owing shall be
paid out of a specific fund coming to the debtor, or an order given
by a debtor to his creditor upon a person owing money or holding
funds belonging to the giver of the order, directing such person to
pay such funds to the creditor, will create a valid equitable charge
upon such fund ; in other words, will operate as an equitable assign-
ment of the debts or fund to which the order refers.

In Gurnell v. Gardiner the head note is as follows (8) :

Parol authority by a debtor to a creditor to go and take certain
goods and sell them and pay himself a particular debt out the
proceeds.

Held, to amount to the creation of an equitable lien upon such

~ goods, and as such to be valid as against a claim by the personal
. representative of the debtor afier his death '

" The Vice-Chancellor says’:

In this case everything was by parol ; the words are clear ; and
that, coupled with the conduct of the intestate, amounts to the crea-,
tion of & valid equitable lien. It seems to me to be impossible to
resist the plaintiff's claim on the ground that this was not a valid
equitable assignment in writing. Ifind no law which says that a valid.

(1) Per Sir Wm. Grant in Buck- in Mundy v. Jolliffe, 5 My. &
master v. Harrop, T Ves. Cr. 177,
346; per Lord. Cottenhiam  (2) 1De G« MceN. & G. 777,
- (3) 9L. T. N. §. 367, -
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equitable lien cannot be ereated by parol, and the conclusion, if 1879
these premises be just, is inevitable, that where all things are by ™
. . . . CLARk
parol, and associated together for the purpose of giving an authority, ».
where all is one transaction, and the power and the purpose are Scorrisa

coupled together by the same evidence, they operate to confer a II;;?:;II‘?;‘E
valid right which this Court is bound to enforce. Co.

In Malcolm v. Scott (1), the Vice Chancellor says:  Ritchie, 7.

The of case Burn v. Curvalho was relied on as an authority in the
plaintiff’s favor. In that case the creditors requested the debtor to
order Rego, the holder of property of the debtor, immediately to .
hand over to the creditors’ agent such property as Rego might have
belonging to the debtor, equivalent in value to the amount of certain
bills ; in answer to which request the debior promised that he would
write to Rego and direct him to hand over to the creditors’ agent
property of the debtor to cover the amount of the bills which might
not eventually be paid. Lord Cottenham describes this as the result
of the state of facts before him, he says: “The question, is whether
such promise and agreement would not give a lien in equity ?”’ and
he decides that the letters containing the requests and the promise
amounted to an equitable assignment of the fundsin the hands of
Rego. That was a promise to pay out of a particular fund in answer
to an application for payment out of that very fund. I do not con-
ceive that Lord Cotienhgm meant to decide anything more in that
case, than that, when you make out the agreemént to give the lien
the form of the transaction is not material.

Previously to this, the Vice-Chancellor said :

T accede to the plaintiffs argument that where there is, as in this
case there clearly is, a good consideration for the lien, it is imma.
terial what may be the form of the transaction. It is only necessary
that the transaction should be evidence of an agreement for a lien ;
the real nature of the transaction, and not the mere form of it, must,
I apprehend, be regarded: Bill v. Curefon (2), which case I followed
in Hughes v. Stubbs (3). ’

The loss the parties in the present case sustained by
the fire was this, that by reason of the destruction of
the property, they were prevented from even “ per-
fecting ” their equitable title by lawfully clothing it
with the possession of the property. ' :

(1) 3 Hare 52. . . (2 2 My. & K. 511
«8) 1 Hare 476.
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This was, as was said by the Vice-Chancellor in

Cousx  Langton v. Horton (1):

v.
ScorTIsH

The first and the substantial questionin this cause is, whether the

TuperiaL  future cargo of the Foxhound—that which was the future cargo at
INSU&‘(‘?NCE the time of the assignment—passed either at law or in equity, by the

P —

assignment, from Birnie to the plaintiffs. I lay out of view all ques-

Ritchie,C.J. tion as to the operation of the instrument at law, and look at the

case only as a question in equity.

Is it true, then, that a subject to be acquired after the date of a
contract cannot, in equity, be claimed by a purchaser for value
under that contract? It is impossible to doubt, for some purposes at
least that, by contract, an interest in a thing not in existence at the
time of the contract may,in equity, become the property ofa purchaser
for value. The course to be taken by such purchaser to perfect his
title I do not now advert to, but cases recognizing the general pro-
position are of common occurrence. A tenant, for example, con-
tracts that particular things, which shall be on the property when the
term of his occupation expires, shall be the property of the lessor
at a certain price, or at & price to be determined in a certain man-
ner. This, in fact, is a contract to sell property not then belonging
to the vendor, and a Court of Equity will enforce such contracts,
where they are founded on valuable consideration, and justice re-
quires that the contract should be specifically performed. The same
doctrine is applied in important cases of contracts relating to mines,
where the lessee has agreed to leave engines and machinery not an-

-nexed to the freehold, which shall be on the property at the expira-

tion of the lease, to be paid for at a valuation. The contract applies
in terms to implements which shall be there at the time specified,
and here neither construction nor decision has confined it to
those articles which were on the property at the time the lease was
granted. But it is not necegsary that I should refer to such cases as
these, for Lord Eldon,in the case of the ship Warre(2) and in Curtis
v. Auber (3), has decided all that is necessary to dispose of the
present argument. Admitting that those cases are not specifically
and in terms like the principal case, they are not of the less author-
ity for the present purpose ; for they remove the difficulty which
has been raised in argument, and decide that non-existing property
may be the subject of valid assignment. I will suppose the case of
the owner of a ship, which is going out in ballast, proposing to bor-
row of another party a sum of £5,000 to pay the crew and furnish an

(1) 1 Hare 555. (2) 8 Price 269, n.
3) 1J.& W, 526,
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outfit ; .and agreeing that, in consideration of the loan, the home- 1879
ward .cargo should be.consigned to the party advancing the money. éa;c’x
It cannot reasonably be denied, in theface of the authorities Thave - 4,
just referred to, that a Court of Equity, upon a contract so framed, Scorriss’
would hold that the party advancing the money was, as.against the Ii’;ﬁmu&
owner, entitled to claim the homeward cargo. And if a panty may -Co.
contract for the consignment of a homeward cargo, I cannot see , —— -
why he may not contract-with the owner of a ship engaged in the thc_h_li"_c'J'
South Sea fisheries, that the fruit of the voyage—the whales taken or

the oil obtained—sha.ll be his security for the amount of his ad

whlch have been cited, throw‘a,ny doubt upon the point, that Birnie,

the contracting party, would be bound by the assignment to the

plaintiffs.

* * * * * * * * *

In the course of the argument I suggested the case of the
purchaser of an estate, who having paid, his purchase-mohey,.pre-
vailed on the occupying tenant to .give.him ppséession, and Ien-
quired whether equity, affecting the validity of the contract, would
say that possession was unlawful, and would permit the vendor who
had received the money to turn the purchaser out of possession.
This question may be tried by that test, for though this is not in-the
form of a purchase, it is yet a transaction in respect of whicha
price was paid, for the price of the security was the money-they
advanced. It appears to me that whether Mc@, acted or not under
the authority of B., the plaintiff had, on the 9th of January, per-
focted their equitable title by lawfully clothing it with the.possession

of the property.

In Ebsworth v. The Alliance Marine Insurance Co.-(1)
there was no difference of opinion as to the right of
plaintiffs to recover their own actnal advances, but two
of the judges thought they were neither the legal
owners of the cotton, nor in equity trustees as toithe
surplus for the consignors.

Bowill, C. J., says (2) :

The bill of exchange, being drawn by the shippers and accepted
by the plaintiffs against the consignment, that consignment immedi-
ately became an equitable security to the plaintiffs for the amount
of their acceptance ; and, they would have been entitled in eguii;y te

W) LRBC.P.56" (2) Thid, ps 607,
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1879  have the cotton appropriated for their reimbursement: Ezparie

CL’A‘;’K Ba/rberj (1); Exparte Mackey (2) ; and see also the recent case before

®. the Lords Justices of Exparte Smart (3); and Bank of Ireland v.
Soorrisa  Perry (4).

IMPERIAL
INSURANCE * * * ¥* * * * ¥* L

Co. In the judgment of Chambre, J., whose views were ultimately
Bit(E'e',C.J. adopted by the House of Lords, he says (5): I am not disposed to
~—  question the authorities in general; on the contrary, there appears
to me to have been great propriety in establishing the contract of
insurance, wherever the interest declared upon was, in the common
understanding of mankind, a real interest in or arising out of the
thing insured, or so connected with it as to depend on the safety of
the thing insured and the risk insured against, without much regard
to technical distinctions respecting property, still, however, exclud-
ng mere speculation or expectation and interests created no other-

wise than by gaming (6).”

Brett, J., says :—

. The first point is, thus raised whether plaintiffs had any insurable
interest. 1 think they had: because they had an existing contract
with regard to the cotton by virtue of which they had an expectancy

of benefit and advantage arising out of or depending on the safe
arrival of the cotton (7). -

In Hoare v. Dresser (8), The Lord Chancellor (Lord
Chelmsford) says :

If this question had arisen at law, the case of Wail v. Baker (9)
would have appeared to me a decisive authority that no property
passedin these cargoes to Dresser,so as to enable him to maintain an
action for them. But the question in equity is not ‘wheiher the
property in the cargoes actually passed to Dresser, so as to give him
a legal right, but whether there was not a contract for timber, which,
though general at first, was, by the subsequent transactions between
the parties, rendered specific, so as to enable Dresser to assert an
equitable title toit? Ientertain no doubt that, although at the time
of the acceptance of the bill of exchange for £500 no timber had been
specifically appropriated as the cargoes to be sent to Dresser, yet that
when the % Verene” and ® Christiana” were laden with timber ex-

(O SM.D.&D.174 . (5) 3B. & P. at p. 104,
(@) 2 M.D. &D. 136. (6) Ihid. p. 619
(3) L. R. 8 Ch. 220, (7) Ibid. p. 637.
" (4) LR 7 Ex. 14, (8 TH. L. 311.

(9) 2 Exch. Rep. 1,
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pressly for the purpose of satisfying the contracts which had been
entered into on account of Norrbom for the supply of the exact
quantities shipped for Bristol and for London, Dresser had an equit-
able title to the property in these cargoes which he could enforce
against Norrbom, or against any other person claiming from Norr-
bom with no better title than he possessed.

Lord Cranworth (1) says:

At law there must be a positive appropriation to give a legal
title: that was established in Waitf v. Baker. So that, however
unjustly a party may be acting who says I shall send you from
abroad some timber by a particular ship, if in truth he sends
it so as to make it the legal property of another, that legal
property must prevail. The difference between law and equity
I take to be this: that if there has been an engagement to
appropriate a particular cargo, or an engagement to satisfy a
contract out of a particular thing, such as to appropriate a part of
a larger cargo, in either of those cases equity will interfere, in the
one case, to decree what in truth is a specific performance, or some-
thing very like a specific performance, of the contract to appropriate
a particular cargo ; and, in the other, to give the puchaser a lien upon
the larger cargo in order to enable him to satisfy himself of the
smaller demand.

In the United States of America the same principles
are enunciated. "

In Hancox v. Fishing Insurance Co. (2), Stury, J.,
says:

If in the present case the vessel had been successful in her out-
ward voyage, and upon the homeward voyage had been lost with her
catchings and other proceeds on board, it would be difficult to resist
the claim of the plaintiff to a recovery for a total loss. He would
have had a lien on the shares of the seamen in those proceeds, or some
interest in the nature of a lien. It seems perfectly clear that a
person having a lien, or an interest in the nature of a lien, on the pro-
perty outward has an insurable interest, and it will make no differ-
ence in such a case that he might still have a right to pursue his
debtor personally for the debt on account of which the lien attached.
There are many authorities in the books to this effect.

And citing, among others, Wolf v. Horncasile (3).
(b Inid p. 317. @ 3 Sunm;ar’s Reports, 139,

(3) 1 B. & P. 316.
143 ‘
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And Chancellor Kent, in speaking of Lucena v. Crau-

o:;;; Surd (1), says:
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Ritchie,C.J.

The decision was that commissions to become due to public agents
and all reasonable expectations of profits were insurable interests.
The interest need not be a property in the subject insured. It is
gufficient if a loss of the subject would bring upon the insured a
pecuniary loss or intercept a profit. Interest does not necessarily
imply a right to or property in the subject insured. It may consist
in having some relation to or concern in the subject of the insurance,
and which relation or concern may be so affected by the peril as to
produce damage. Where a person is so circumstanced he is interested
in the safety of the thing, for he receives a benefit from its existence
and a prejudice from its destruction, and that interest is, in the
view of the English law, a lawful subject of insurance.

In this case nothing like misrepresentation or fraud
is alleged by the assured. The nature of the property
and the appellant’s interests were in the most full and
frank manner disclosed to the assurers, and with such
knowledge the interest was by them recognized as in-
surable, the premium accepted and risk undertaken,
and their action now in repudiating their liability after
a loss, the fairness of which is not questioned, presents
their conduct before the Court in anything but a favor-
able light, and it is a satisfaction to know that the law
will not aid them in depriving the plaintiff of what is
not only his legal but his just due.

This appeal must be allowed with costs, and the rule
absolute to enter a non-suit discharged.

STRONG, J., delivered a written judgment, in favor of
allowing the appeal, which the Reporter has been un-
able to obtain (2).

TOURNIER, J., concurred.

HEexNRY, J. i —

I entirely concur in the judgment delivered. The
doctrine, that under the circumstances of this case an

(1) 3 Kent's Com. sec. 276. (2) This judgment will be found
ab page 706,
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equitable lien existed, is so firmly established and un-
equivecally recognized by so many authorities that it
cannot now be questioned.

The circumstances are such as we find in many of the
cases reported, including those cited in the Judgments
just delivered.

It is equally well settled that a party has a right to
insure property over which he has an equitable lien;
and if a party goes to an insurance company, and offers
to have such an interest insured and they take the risk,
the contract is valid. The judgment of the Court below
seems to have been founded altogether on a misapprehen-
sion of the law applicable to equitable liens. In the view
taken on this point by the Court below I entirely
disagree. Neither the actual or constructive possession
of the property is necessary to be in the insurer, either
at the time of issue of the policy or when the loss
insured against takes place. It'is sufficient if he have
an equitable lien on the specific chattel property covered
by the policy. The appellant had in this case such a
lien on the vessel in question which then was cavered
by the policy, and I think, therefore, the appeal shonld
be allowed and judgment entered in his favor with
costs.

TASCHEREAU, J., concurred.

GWYNNE, J. :—

The question arising in this case may be determined
wholly upon the authority of Holroyd v. Marshall (1).
Lord Westbury there lays it down as an elementary
principle long settled in Courts of Equity, that in
equity it is not necessary for the alienation of property
that there should be any formal deed of conveyance,
that a contract for valuable consideration, by which it

(1) 10 H, L. 191, & 9 Jur. N, 8, 213. .
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is agreed to make a present transfer of property, passes at
once the beneficial interest, provided the contract be
such as a Court of Equity will decree a specific per-
formance of.

Now, applying the principles here laid down to the
present case, there can be no doubt, that immediately
upon the first advance being made by the plaintiff un-
der the contract with Bishop, the beneficial interest in
the vessel then on the stocks was, in equity, transferred.
from Bishop to the plaintiff by way of security to the
latter for his advances, and such interest increased in
value from day to day as the vessel progressed, and be-
came a security to the plaintiff for all his advances from
time to time, as they were made. That interest was one
which, relating as it did to a specific chattel, was such
that a Court of Equity would have secured the benefit
of it to the plaintiff by specific performance, or by in-
Junction restraining Bishop from dealing with the vessel
otherwise than in accordance with his contract with
the plaintiff. This is a proposition which, at the present
day, cannot admit of a doubt, and as an equitable inter-
est is sufficient to create an insurable interest, the plain-
tiff at the time of the insurance being effected, and at
the time of the loss, had an insurable interest in the sub-.
ject of the insurance under the circumstances as es-
tablished by the evidence. Between this case and
Stockdale v. Dunlop (1), upon the anthority of which
the Court below rest their judgment, there is no par-
allel ; there the agreement was to sell oil fo arrive. It
was proved that the expression oil to arrive was a mer-
cantile term, and that if the oil should not arrive by
the vessel, the purchaser had no right to it ; until arrival,
in effect, the contract did not profess to transfer any
interest to the purchaser, and as the vessel did not ar-
rive with the oil, but was lost on the voyage, the in-

(1) 6M & W.224,. ..
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tending purchaser had mnot, either at the time of the 1879
insurance being effected, or at the time of the loss, any Crarx
beneficial interest in the property insured ; he had only Sco:"msn
an expectation that the event, the happening of which Iureriar
was a condition precedent to the accrnal of his interest ms”é‘é“ o
in the property, would happen, namely, the arrival of 4 Gwynze, J.
the ship with the oil; until then there was, as Parke, —_—
B., says, no contract which could be enforced. Between

that case and the present it is apparent that there isno .. .

parallel.
Appeal allowed with costs.

Solicitor for appellant—J. R. Armstrong.
Solicitor for respondents— C. W. Weldon.

THE CITIZENS' INSURANCE CO......APPELLANTS ; 1879
- A *Nov. 17, 18,
WILLIAM PARSONS......ccourneruesneeeeeess RESPONDENT. g5

THE QUEEN INSURANCE CO......... APPELLANTS ; *April 9.
’ ~ June 21,

AND

WILLIAM PARSONS. ..o ovevs eeess ervers RESPONDENT.
THE WESTERN ASSURANCE CO...... APPELLANTS ;

AND

ELLEN JOHNSTON.......cc00ssuees0 ssneee s RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Insurance—Jurisdiction of Local Legislature over subject matler of
Insurance—British North America Act, 1867, secs. 91 and 92— Sta-
tutory conditions—R. 8. O.,ch. 162 What conditions applicable’
when statutory conditions not printed on the policy.

The Citizens’ Insurance Company, a Canadian Company, incorpor-
ated by an Act of the parliament of Canada, since the passing

*Present :—Ritchie, C. J., and Fournier, Henry, Taschereau and
Gwynne, J.J. Strong, J., was present when The Citizens’ Insurance:
Co. v..Parsons and The Queen Insurance Co. v. Pdrsons were argued,
but not when The Western Insurance Co. v. Johnston was argued nor
when judgment was delivered in the three cases, -
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of B. 8 0., ch. 162, isgied in favor of P. a policy against:
fire which had not endorsed upon it the statutory con-
ditions (R. 8. 0., ch. 162,) but had conditions of its own, which
were nof printed as variations in the mode indicated by the
Aot

Theé Queen Insurance Company, an English Company carrying on
business under an Imperial Act, issued in favor of P, a.i:ter'
the passing of B. 8. 0., ch, 162, an interim receipt for insurance
against fire subject to the conditions of the Company.

Thé Westein Assurance Company, a Canadian Company, incorporat-
od by the parliament of Canada before Confederation, issued a
policy of insurance against fire in favor of J., the condi-
tions of the policy, which were different from those contained
in R. 8. 0., ch. 162, not being ddded in the manner required by
the statute,

The three companies were authorized to do Fire Insurance busi.
ness throughout Conade by virtue of a license granted to them
by the Minister of Finance under the Acts of the Dominion of
Canddd relating to Fire Insurance Companies.

The properties insured by these companies were all situated within
the province of Ontario, and being subsequently destroyed by
fire, actions were broiight againist the compahies.

The Supreme Court of Canada, after hearing the arguments in the
three cases, delivered but onejudgment, and it was—

Held,—That “ The Fire Insurance Policy Act,” R. 8. 0., ch. 162, was
not wulira vires and is applicable to Insurance Companies
(whether foreign or incorporated by the Dominion) licensed to
earry on insurancé business throughout Canada, and taking
risks on property situate within the province of Ontario.

2. That the legislation in question, prescribing conditions incidental
to insurance contracts passed in Ontario rélating to property
situate in Ontario, was not a regulation of Trade and Com:
merce within the meaning of these words in sub-sec. 2, sec. 91,
B. N, A. A4et.

3. That an insurer in Oniario, who has not complied with the law in
question and has not printed on his policy or contract of insur-
ance the statutory conditions in the manner indicated in the
statute, cannot set up against the insured his own conditions
or the statutory conditions, the insured alone, in such & casé, is
entitléd to avail himself of any statutory condition.

[ Tascheéreau and Gwynne, J. J., dissenting.]

Per Taschereau and Guwynne, J, J.:—That the power to legislate
upon the subject-matter of insurance is vested exclusively in
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the Dominion parliament by virtue of its power to pass laws 1880
for the regulation of Trade and Commerce under the 91st sec. Tog
of the B, N, 4. Act. CrrizeNs'

AND

APPEAILS from judgments of the Court of Appeal for Tlf;ﬁgf:“
Ontario, which maintained three actions brought by the o
respondents upon policies of insurance against the ap- TARSON

‘WESTERN
pellants. Ins. Co,

In the case of Parsonsv. The Cztzzens Insurance Com~ JOHI';;TON;

pany, the action was brought upon a policy of insur- ~——
ance, dated the 4th of May, 187, issued by the defen-
dants, who are a corporation incorporated by Act of the
Dominion of Canada, insuring a building of the plaintiff
in the town of Orangeville, Ontario, in the sum of $2,500.
The building was destroyed by fire on the 8rd of August,
1877. The action was tried by Patterson, J. A., with a
jury at the Guelph Assizes in the spring of 1878. The
jury amswered certain questions put to them by the
judge (not material to the appeal), who thereupon
entered a verdict for the plaintiff for $2,575. It was
proved that at the time of the issuing of the policy by
the defendants, the plaintiff had another policy for
$1,000 on the building in the Western Assurance Com-
pony, which was not disclosed to the defendants. This
it was submitted was a clear breach of the Company’s
conditions printed on the policy, and also of the eighth
condition of the *Fire Insurance Policy Act,” Revised
Statutes of Ontario, ch. 162. The company’s conditions
* were printed on the policy, but not in coloured ink as
directed by that Act, nor were the statutory conditions.
printed on the policy. The judge reserved all questions
of law for the court in bare. A rule was taken out to
enter a non-suit pursuant to leave reserved or for a new
trial, which was afterwards discharged. The defen-
dants then appealed to the Court of Appeal for Ontario.
The defendants were incorporated by the late province
of Canada, 19 and 20 Vie., ch. 124, (1856), and by 27 and
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28 Vie., ch. 98 (1864) their powers were enlarged; and
by Dominion statute 33 Vic., ch. 55 (1876), these Acts
were amended and. their name changed to its present

TaE QUEEN name.

Ins. Cos.
0.
Parsoxs.

‘WESTERN
Ixs. Co.
”l

JOHNSTON,

The policy of insurance on plaintiff’s building, occu-
pied as a general hardware store, was issued to the
plaintiff after the passing of the provincial Act of
Ontario, 89 Vic., ch. 24, and did not contain the condi-
tions made necessary by that statute. The Court of
Queen’s Bench held in accordance with a previous
decision of that court, in Ulrich v. The National Insur-
ance Company (1), *that insurance companies incorpo-
rated by the Dominion of Canada are, as regards in-
surance effected by them in the province of Ontario,
bound by the provincial statute, subject to all the
consequences of non-compliance with its provisions;”
and also in accordance with another previous decision
of that court, in Frey v. The Mutual Fire Insurance Co.
of the County of Wellington (2): “ That apolicy of insa-
rance issued after the passing of the Act, but not in com-
pliance with its provisions, is to be deemed as against
the assurer as a policy without conditions.” From this
decision, the defendants appealed to the Court of Ap-
peal for Ontario.

The reasons of appeal were to the following effect :

1. That the Policy sued upon is not to be deemed,
as against the assured or otherwise, to be a policy
without any conditions ; that it was clearly not the
intention of either party, plaintiff or defendants, to
enter into an absolute unconditional contract of In-
surance ; that the said policy must be treated either
as subject to the conditions therein endorsed, or as
subject to the statutory conditions, in which case de-
fendants were entitled to succeed upon the issue joined
upen the pleas alleging that respondent had effected
-€l) 42U.C.QB. 4L -, . - - (2480.CQ.B.103, - - ..
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other or prior insurances on the same property, without
having notified the company of such insurance, and
having had the same endorsed on the policy, or other-
wise acknowledged by the company. The defendants
refer to Ulrich v. The National Insurance Company (1) ;
Frey v. The Mutual Fire Insurance Company of the
County of Wellington (2).

2. That the Revised Statutes of Oustario, ch. 162,
“An Act to secure uniform conditions in Policies
of Fire insurance,” is wulira vires of the legislative
assembly of the province of Ontario, so far as regards
the defendants, a company incorporated by the parlia-
ment of the Dominion of Canada, and that it is
inoperative therefore to affect the said policy or the
conditions thereon endorsed.

_ The principal reasons against the appeal were :
“1. The plaintiff contends that the defendants, having
wholly omitted the statutory conditions from their said

policy, and having adopted a variation thereof, ora new
condition instead thereof, without complying with the

requirement of the Fire Insurance Policy Act, cannot.
set up the statutory conditions which they have not

printed in their policy, or the variations or new con-
ditions not in accordance with the Act. The condition
relied upon is therefore not legal or binding on the
plaintiff. : '

© %2 The plaintiff submits that the Revised Statute
of Onturio, ch. 162, is not wlira vires of the legisla-
ture of the province of Ontario as regards the defen-
dants.” 4

The Court of Appeal held the plaintiff’s contention

well founded and dismissed the appeal with costs.
Spragge, C., in delivering judgment said: “I incline

() 42 U.C.Q B. 141, (2) 48 U.C.Q. B. 102,
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1880: to agree, contrary, I confess, to my first impression,
Tae . that the policy in this case must be regarded as a

CITAI;‘I”)NS policy without any express condition.”

’I‘:Ia:Sng:N In Parsons v. The Queen Insurance Company :

Paros This action was brought upon an interim receipt
Wasreny 2leged to have been issued by an agent of the defend-
Ins. Co. ants, on the 8rd August, 1877, insuring against loss by
Jommemow, fire to the extent of $2,000, a general stock of hardware
—-  paints, oils, varnishes, window glass, stoves, tinware,
castings, hollow-ware, plated and fancy goods, lamps,

lamp glasses, and general house furnishing goods.

The interim receipt was as follows :—

¢ Fire Department. Interim Protection Note.
QUEEN FIRE AND LiFE INSURANCE COMPANY,
Chief Office, Canada Head Office,
Queen Insurance 191 St. James St., Montreal.
Buildings, Liverpool, The Queen Insurance Co.,
No. 33. Orangeville Agency, 8rd Aug., 1877.

“ Mr. William Parsons, having this day proposed to
effect on insurance against fire, subject to all the usual
terms and conditions of this Company, for $2,000, en
the following property, in the town of Orangeville, for
twelve months, namely : on general stock of hardware,
paints, oils, varnishes, window glass, stoves, tinware,
castings, hollow-ware, plated fancy goods, lamps, lamp
glasses and general house-furnishing goods, and having
also paid the sum of forty dollars as the premium on the
same, it is hereby held assured under these conditions
until the policy is delivered, or notice given that the
proposal is declined by the Company, when thisinterim
note will be thereby cancelled and of no effect.

“(Signed),  A. M. KIRKLAND,
“Agent to the Company.

“ N. B.—The deposit will be returned, less the pro-



YOL. 1¥.] SUPEEME COURT OF CANADA. 221

portion for the period, on application to the agent 1880
signing this note, in the event of the proposal being e ’
declined by the company. ~If accepted, a policy will be CZNs

prepared and delivered within thirty days. If a holder Tl%NESQg(f:N
does not receive a policy during the specified time he ™,

should apply to the head office in Montreal.’ ?RSONS
N
The case was tried at the Spring Assizes, 1878, at INE: TF}‘;

‘Guelph, before Macdonald, Judge of the County Court ; .o =
of the 00unty of Wellington, sitting at the request of -~
Mr. Justice Patterson.

The only question submitted by His Honor to the
jury was whether there were more than 25 lbs. of gun-
powder on the premises containing the property assur-
ed at the time of the fire. '

The jury found in favour of the plaintiff; and a
verdict was thereupon entered for $2,070, the learned
Judge holding the defendants’ conditions not to be
part of the contract.

In Easter term, 41 Vicloria, a rule nisi was granted
by the Court of Queen’s Bench, calling upon the plaintiff
to shew cause why the verdict should not be set aside,
and-anew trial granted, for mis-direction of the learned
judge, there being further insurances on the property
insured; a .greater quantity of gunpowder “was con-
tained in the premises containing the insured -goods
than permitted by, and contrary to, the terms of the
defendants’ contract with the plaintiff ; and the proof
of loss required by the contract was not filed in ‘due
time, and which said mis-direction was in telling the
Jjury there was'no question for them except the: quantlty
of gunpowder on the premises.

‘The -Court of ‘Queen’s Bench, not being -able to
‘discover-any ground either upon the law or evidence
for setting aside the verdict, discharged the rule.
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1880 Defendants appealed from this judgment to the Court
Tax  of Appeal for Ontario.

C‘fﬁm’ The reasons of appeal raising the points in this case

THI:?ng::N different from those in Parsons v.The Citizens' Insurance

».  Company were :
PARSONS. 4 The Ontario Revised Statute, ch. 162, does not
‘WESTERN . . . .
Ins.Co. apply to this contract, because this action is brought
Jon:e;wou. upon an interim receipt, and no policy of insurance had
~— been entered into or was in force between the appel-
lants and the respondent. The conditions to be taken as
part of the contract are the appellants’ ordinary condi-
tions; and it being admitted by the respondent that he
had more than 10 pounds of gunpowder on the premises
containing the subject insured, at the time of the fire,
the appellants are entitled to succeed on the 8th plea,
and a verdict should have been entered in their favor
thereon. .
“5. The Ontario Act cannot affect the contract of an
English Company doing business under an Imperial
Charter, as is the case of the present appellants (1).
The Court of Appeal disrissed the appeal, with costs.
In the case of Johnston v. The Western Assurance
Company, the action was also brought upon a policy of
insurance against fire. The only point raised on this
appeal different from those raised in Parsons v. The
Citizens' Insurance Company was 'that the Act 39
Vic., ch. 24, Ont., was wlira vires, because it was
not within the power of the provincial legislature
to legislate regarding  an Insurance Company incor-
porated before Confederation by a charter granted
to it by the parliament of the old province of Canada,
and since amended by the Dominion parliament. -
- In the case of Parsons v. The Citizens' Insurance
Conipany, Mr. Robinson, Q. C., and Mr. Bethune were

(1) 7 & 8 Vic, (Imp, Act), ch, 110.
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heard for appellants, and Mr. Dalton McCarthy, Q.C., 1880
for respondent. ~ " Tas

In the case of Parsons v. The Queen Insurance Com- C“Zﬁ“’
pany, Mr. Robinson, Q. C., (and Mr. J. T. Small with him) Tax Queex

appeared on behalf of the appellants, and Mr. Dalton Ns',,?os'
McCarthy, Q. C., on behalf of the respondent. Pazsons,

In the case of Johnston v. The Western Assurance Co., ‘E:_Tgﬁ,“

Mr. Bethune was heard for appellants, Mr. Mowat, Q.C,, JM;’;T(“
Attorney Greneral of Ontario, was heard on the question ———
of the jurisdiction of the provincial legislature, and Mr.
Dalton McCarthy, Q. C., for respondent.

The arguments of Counsel and the authorities relied
upon were as follows :(—
~ For appellants:

The Ontario legislature had no power to deal with
the general law of insurance; the power to pass such
enactments was within the legislative authority of the
Dominion parliament, under sec. 91, sub-sec. 3, B. V. 4.
Act, “The regulation of trade and commerce.”

Insurance is a trade or business which may be and is
in some of its branches carried on by individuals, and
such persons are deemed to be traders in .consequence
of their following such trade or business. The hun-
dreds of millions of insurances now effected, the usage
of insurance which obtains, and the importance, or
rather necessity of insurance to the conduct of other
branches of trade, business and commerce, (in which
insurance is now treated as part of the cost of merchan-
dise, besides being a means of credit) all bring it within
the definition of trade or commerce; and it has been
so declared and recognized by the parliament of
Canada, in the numerous private acts authorizing
companies to carry on the trade or business, in the pub-
lic acts controlling the business and providing for its
being conducted under license, and in the Insolvent
Act of 1875, which provides that it shall apply amongst
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others to % % % “trading companies” % %
“except incorporated insurance companies,” and in the
Act of 1878, applying to insurance companies the pro-

Tae Queex'visions of the Insolvent Act.

Ins. Cos.
.
PArsoxs,

‘WESTERN
Ins. Co.
V.
JOHNSTON.

The British North America Act expressly reserves for
the Dominion exclusively certain matters, and all mat-
ters, in fact, not especially named and assigned by section
92 to the province: L'Urion St. Jacques v. Belisle (1) ;
Dow v. Clarke (2); Atlorney General v. Queen’s Insur-
ance Company (8) ; Hansard (4). '

The Dominion powers are exclusive, .from their
nature, without any express prohibition of the exercise
of the same powers by the provincial legislatures.

The words “ property and civil rights ¥ used in the
ninety-second section British North America Act when
granting their respective powers to the provincial legis-
latures, are evidently used in that Act with a much
more restricted meaning than in the provincial Act 82
Geo. IIL, Con.:8tat. U. C,, ch. 9.; for the British North
America Act divides into numerous sub-divisions the
powers ‘which were held to pass under these words in
the Act of:32:Geo. III. See Anderson v. Todd (5).

Upon the view taken in the court below -of the
powers.of the legislature of Ontario, it would be -com-
‘petent for that legislature to enact regulations, in effect,
prohibitory of their business, as lawfully authorized by
the Canadian parliament, a consideration fatal to that
view.

The decision in Paul v. ¥irginia.(6), so much relied
on by the Court of Appeal, is not an anthority here, and
the.appellants submit that the reasoning is not applica-

‘ble to this-case.

‘(1 L.R. 6 P. C. 31, 36. (4) 3rd series, vol. clxxxv. p. 566,
(2) Ihid. 272. (5) .27, C. Q.B. 82,
£3) L. Ru3, App. Cases.1090,  (6).8 Wallace.168,



VOL. 1IV.] SUPREME COURT OF CANADA. 925

The relative positions of the parliament of the Dom- 1880

. -~
inion of Canada and the legislatures of the various Tar

. r )
provinces are so entirvely different from those of Con- C‘T;‘;Ns

gress and the legislature of the several States that no T}IngfsEN
analogy can safely be drawn from a decision of the o

United States courts. The powers vested in Congress PAESONs.

to “regulate commerce with foreign and among the vﬂE:ngN
several States” is a very different thing from the gene- _ ?

. : JomNsTON,
ral powers to legislate with respect to *trade and com- - Oﬂm

merce,” which words are used without limitation or
restriction in the British North America Act, thus giving
to the parliament of the Dominion exclusive jurisdiction
over all matters of trade and commerce, domestic as
well as foreign, not only among the provinces, but in
them. The difference alluded to is plainly shewn by
the language of the Supreme Court, at p. 183: “Such
contracts are not imter-state transactions, though the
parties may be domiciled in different states.” ¥ % %
“They do not constitute a part of the commerce between
States any more than a contract for the purchase and
sale of goods in Virginia by a citizen in New York,
_ whilst in Virginia, would constitute a portion of such
. commerce.” See also Severn v. The Queen (1).

The counsel for appellants in the case of Parsons v.
The Queen Insurance Company contended further, that
the Onlario statute was wlira vires of the legislature
with respect to an English Company doing business
under an Imperial charter, as is the case of the present
appellants. Imp. Stat. 7 & 8 Vic., ch. 110 (Chitiy’s Stat.
vol. I, 649), and “ The Company’s Act,” 1862 (Chitly’s
Stat. vol. I, 725.) The British North America Act was
not intended to abrogate or diminish the powers already
granted to English corporations doing business in
Canada, under Imperial Acts. Smiles v. Belford (2);
Rutledge v. Low (8).

(1) 2 Can. Sup. Ct. R. 104, (2) 1 Ont. App. R. 436,

1 (3) L. B. 3 H, L. 100,
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1880 That the statute did not apply to a case in which a
e policy had not been actually delivered. The directions

CimtZENS oomtained therein, with respect to printing, show that

Tue QUEEN it never was intended to apply to the contract entered

Ins. C
».  into by an interim receipt, such as is known to the
Parsoxs. pyblic and insurers. The ordinary statutory conditions
V}’,f;%ﬁ_“ printed on such a document would be practically illegi-
v.  ble from the smallness of the type necessarily employed.
JOHNSTON. . . .
— And, moreover, the language of the statute is explicit,
the word “ policy ” alone being employed. As regards
the temporary insurance by means of an interim receipt,
the parties are at liberty to make such conditions as
they may choose. McQueen v. Phaniz Mutual Insur-
ance Company (1).

In any event the appellants are entitled to the bene-
fit of the conditions against further insurance, whether
their own conditions or the statutory makes no differ-
ence, as both are practically the same. Geraldi v. The
Provincial Insurance Company (2). )

In the case of Parsons v. The Citizens’ Insurance Com-
pany of Canada, the counsel relied also on the fact that
appellants company were incorporated by the late pro-
vince of Canada and authorized to make contracts of in-
surance throughout the late province of Canada, and also
on the fact that the respondent had effected a further
insurance, which was contrary to the statutory condi-
tions as well as to the appellants’ ordinary conditions.

In the case of Johnston v. The Western Assurance Com~
pany, it was also contended that the appellants, having
been incorporated by the parliament of the old pro-
vinge of Canada, and their charter having since been
varied and amended by the Dominion parliament—the
Company in fact being a creature of the parliament of
Canada—the legislature of the province of Ontario can-
not curtail or limit or put any restriction on the power of

(1) 29 U. C. C. P, 511, 52L. (2) 29 U. C. C. P 821,
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the Company to do business in any province of Canada. 1880
It never was intonded, under the British North America Tan
Act, that the provincial legislature should alter, vary C”Kf)“’

or restrict corporate powers already possessed by com- TII{E QuEnN
panies doing business at the time of the passing of the NS,,?OS

Act. ParsoNs.

. WESTERN
For respondents : Ixs. Co.

The first question involves the constitutionality _ o
of the Act of Ontario, 89 Vic, ch. 24, respecting JOI_]_}_TS_T,ON'
uniform conditions on policies of Insurance. This Act
is constitutional and within the powers of the Ontario
legislature : B. N. A. Act, sections 91, and 92, sub-
gecs. 11, 13 and 16; Billinglon v. Provincial Insu-
rance Company (1); Dear v. The Weslern Insurance
Company (2); Ulrich v. The National Insurance Com-
pany (8); Parsons v. Citizens' Insurance Company (4);
Frey v. The Mutual Fire Insurance Company of the
County of Wellington (5); Parsons v. The Queen’s
Insurance Company (6).

The making of a policy of Insurance is not a trans-
action of commerce within sec. 91 (sub-sec. 2) of the
B.N.A. Act, but is a contract of indemnity. Pawl v.
Virginia (7) ; Nathan v. Louisiana (8). The matter in
question here comes within sub-secs. 11, 18 and 16, or
one of them, of sec. 92 B. N.A. Act. Sub-sec. 2 of sec. 91,
giving power to the parliament of Carada to regulate
trade and commerce, refers to general legislation appli-
cable to the Dominion, and does not withdraw from
the provinces the right to legislate respecting private
property and contracts within the province.

Contracts of insurance are matters relating to property

(1) 24 Grant 299 (5) 43 U. C. Q. B. 102.
(2) 41 U. C. Q. B. 553, (6) 43 U. C. Q. B. 271; 8.C,, in
(3)420U. C.Q.B. 141 8.C, in Appeal, 4 Ont. App. R. 103.

Appeal, 4 Ont. App. R. 84,  (7) 8 Wallace 168.
(4) 430.C. Q. B. 261; 8.C,in  (8) 8 Howard 73.
Ap};eal, 4 Ont. App. R. 96.
16:
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1880 and civil rights within sec. 92 (sub-sec. 13), B. N. . Act,
Tan  and are matiers of a merely local or private nature in
CrmzExs’ the province within sub-sec. 16, sec: 92.
T‘Im QueeN  These contracts are peculiarly local in their nature,
s, Cos. o
».  inasmuch as they relate exclusively to the protection
PARSONS. gnd security of property within the province. They
VIV;:.T(‘;‘? are as clearly within the power of the local legislature
v as the many other classes of contracts admittedly with-

Jmﬂm in such power, and in respect of which the legislature
of Ortario has always legislated without question as to
its power to do so; such as the forms and solemnities
of the instruments of title and conveyance of property ;
statutes requiring certain promises to be in writing;
statutes of limitations by which titles and contracts
are extinguished ; statutes relating to married women
and their dealings with such property ; these and all
other statutes of a similar character, are binding upon
all persons and corporations, both foreign and domestic,
contracting in Ontario.

So far as relates to the interpretation of the B.N. 4.
Act, that Act must be interpreted in the light of the
established principles of public law. By that law, as
held both in England and America, contracts are local
matters; as to their nature, validity and obligatioﬁ,
they are governed by the law of the place where made
and where they are to be executed. They are treated
as matters of domestic legislation. See Story on Con.of
US.(1); 2 Kent's Com. (2); Robinson and Bland (8);
Wheaton Int. Law (4) ; Westlake Private Int. Law (5).

The appellants area private corporation. It is merely
a company of private persons with corporate powers;
the business is carried on solely for the private benefit

(1) Sec’s 279, 280, 364, 541 and  (3) 2 Burr. 1079.
cases referred to in the  (4) Eng. Ed. 1878,p. 194, sec’s,
text. 145, 146,

(2) 3 Edn. sec..37, pp. 393, 394, (5) Art. 208, 208, pp. 195
sec. 39, pp. 457, 459. 196, :
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and profit of the individuals composing it; it has no 1880
connection with government ; it is not an instrument Tam

‘of Glovernment created for its own purposes, such as C‘ﬁﬁ“’
national banks in the U.S. Thr QUEEN
i Ins. Cos.

There is no analogy here to the case of a province ~
taking national property, or salaries paid by govern- P—*R”“j
ment, or other acts, the effect of which might impede Y;:ngf'

or hamper the operations of Government. See Story .
JOHNSTON,

on Con. of U. 8. (1). —_—

There is no express provision in any of the statutes
relating to the appellants company exémpting them
fiom the jurisdiction of Owlario to regulate insurance
contracts and prescribe their forms and conditions, and
such exemption cannot be implied: Pomeroy Con. Law
380; and the above principle applies even in the U.S., the
constitution of which contains a provision that “no State
shall pass any law impairing the obligation of contracts,”
to which no similar enactment is found in the B. V. 4.
Act. 'The provincial legislatures are not in any accu-
rate sense subordinate to the parliament of Canada :
Each ‘bod'y is independent and supreme within the
limits of its own jurisdiction : so that even if contracts
are considered a kind of commerce, they are still
governed by sec. 92, the powers in which should be
read as exceptions to those conferred upon parliament
by sec. 91, B. N. A. Act: Severn v. The Queen (2); Re
Slavin and Orillia (3); Reg: v. Boardman (4) ; Reg. v.
Longee (5); L'Union St. Jacques de Montreal v. Belisle
(6).

If the local legislature has jurisdiction respecting
the subject-matter of insurance contracts at all, it has
the most full and ample jurisdiction—plenum imperium
—it has sovereign power within its own limits. This
prineiple requires that the legislature of a province

(1) Sécs. 1262, et seq. 4) 307T.C. Q. B. 553.
(2) 2 Can. Sup. Ct. R. 110, (5) 10C. L. J. N. 8, 135.
3) 36U, C. Q. B, 172, (6) L. R. 6 P. C. 35,
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has power - to prescribe or limit the conditions of insur-
ance contracts made within the province, respecting
property situate within its limits, whether such con-
tracts are made by citizens of the province or provincial
corporations, or by foreigners or foreign corporations.
The provincial legislature has power to incorporate in-
surance companies ; these are bound by local laws, but
the argument of the appellants would enable the foreign
corporation to claim immunity from provincial laws
while enjoying the protection of these laws; to be “a
law unto itself,” while reaping the benefit of local
business ; thus, giving it a position more favourable
than its local rival : a most curious and startling
anomaly, and, it is submitted, contrary to all principle
and authority.

The fact that certain powers have been assumed by
parliament hitherto prove little, for the provinces have
not power to disallow these Acts, and can only look to
the courts for defence against the encroachments of the
Federal power, whereas Acts passed by the local legis-
latures might be disallowed by the Dominion parlia-
ment. As to the contention of the appellants that the
Ontario Act in question does not extend to them, there
is nothing in the Act shewing or implying that the
appellants are exempt from its provisions; and the
authorities quoted above, and the reasons already given,
shew that the Act extends to all policies of insurance
made within the province, respecting property within
the province.

Next, as to the construction of the statute in question
—89 Viec., ch. 24, Ont. The object of the Act was to
protect the insured, not to benefit the insurer. The
stand point of the legislature was this: the ‘ends of
justice were often defeated, and the insured defrauded
by the multitude of conditions, many of them obscure
and unfair. The intention was to confine the insurers
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to fair and reasonable conditions by placing them under 1880
legislative or judicial control; and this object was to Trn
be attained as follows: As to certain specified condi- Crwzens’
tions the legislature decided a priori that they are fair Tar Queex
and reasonable and authorize the insurer to use them INS;,?OS'
if he choses, these are called the stafutory conditions, PArsoxs.
and he is directed to print them on the policy ; further Vm“’gg_“
or different conditions may be used, provided they are _ o
printed in the manner directed, and provided they are JOH_N_STON'
fair and reasonable in the opinion of the proper tribunal
-upon the trial of any case. So far the object is to limit
the insurer to fair conditions, but not to ordain that
these conditions are to be part of every insurance con-
tract. But still further in pursnance of the object of
the Act to protect the insured, who, in many cases, .
would know nothing of the statute, the insurer is re-
quired to print the conditions on the policy if he desires
the benefit of them, and to prevent him benefiting by
his own omission it is ordained that, as o him, these
conditions shall apply, whether printed or not. Not-
“withstanding the words of section 1 as to printing the
conditions, the appellants contend that they may print
them on the policy or omit them at their option, and
that the effect is the same in either case: it is sub-
mitted such a construction is untenable, and that the
true construction is that the conditions are not binding
on the insured unless printed in compliance with the
“Act. - : :
As to the construction of sec. 2: The legislature is
there dealing with variations, it there assumes that the
statutory conditions are printed as directed, because
otherwise there could be no variation; then the statu-
tory conditions being on the policy, and the varia-
tions not being made in the manner directed, it is pro-
vided that, as against the tnsurer, the variations are void
and the policy subject to the statutory conditions only.
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By the above construction of the Act, both sections
are made to harmonize and to effectuate the legislative
intent, and this construction has been adopted by the

Tam Queey Various courts in Ontario. Ulrich v. The National In-

Ixs. Cos.
v.
Parsoxs,
‘WHSTERN
Inas. Co.
v,
JOHNSTON.

1880

reas

*June 21,

surance Company (1) ; Dear v. The Western (2) ; Parsons
v. The Citizens Insurance Company (8) ; Parsons v. The
Queen’s Insurance Company (4); Frey v. The Wellingilon
Mutual 15).

~The question as to the constitutionality of the Ontario
statute 89 Vic., ch. 24, having been raised in each case,
the following judgments were delivered applicable to
the three appeals.

Rirenig, C. J.:

There never, probably, was an Aect, the validity of
which was questioned, that came before a Court so
strongly supported by judicial and legislative authority
as this Act. It was legislation suggested as necessary
by the Court of Queen’s Bench of Ontario, in the case
of Smith v. Commercial Union Insurance Co. (6).

The legislature of Ontario, adopting the suggestion,
passed, 88 Vic., ¢ch. 65, authorizing the issue of a commis-
sion to three or more persons holding judicial office in the
province, and by section 2, enacted in theése words,
that :

A commission is to be isszed by the Lieutenant-Governor, addressed
to three or more persons holding judicial office in this province, for
the purpose of determining what conditions of a fire insurance
policy are just and reasonable conditions, and the commissioners
may take evidence, and are to hear such parties interested as they

shall think necessary ; and a copy of the conditions settled, approved
of and signed by the Commissioners, or a majority of them, shall be

(1)427U.C. Q. B. 141. (443 U. C. Q.B. 271; 8.C. 4
(2) 41U.C. Q. B. 553, . Ont. App. R. 103.
(3) 43 U.C. Q B, 261;8.C. 4 (5) 43 U.C. Q. B. 102, .

Ont. App. R. 96, (6) 33 U. C. Q. B. 69,

* PreseNt :—Ritchie, C. J., and Fournjer, Henry, Taschereau and
Gwynne, J. J,
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deposited in theoffice of the Provincial Secretary; and in case, after 1880
the Lieutenant-Governor, by proclamation published in the Ontario ?;1;
Gazette, assent to the said conditions, any policy is entered into of (pizans’
renewed, containing or including any conditions other than or differ-  aND
ent from the conditions so préviously approved of and deposited; T‘E\:SQ&’::N
and if the said condlmons, 80 not contained or included, is held by o
the Court or Judge before whom a question relating thereto is tried; PARsoNs.

not to be just and reasonable, such conditions shall be null and void. WEestERN
Ixs. Co.

This Act was not disallowed, and a commission by Jom‘{’mw

the Government of Ontario was duly issued in accord- .
ance therewith to learned judges, who reported what R‘t"h‘e’c‘r
they deemed just and reasonable conditions, whereupon

the Ontario legislature passed the 89 Vic., ch. 24:

“An Act to secure uniform conditions in Policies of

Fire Insurance,” which is the Act now questioned,

and which, after reciting that under the provisions of

the Act, 88 Vic., ch. 65, the Lieutenant-Governor

issued a commission to consider and report what con-

ditions are just and reasonable conditions to be inserted

in fire insurance policies, on real or personal property’

in this province (Ontario), and, after reciting that a
majority of the Commission had settled and approved

of the conditions set forth in the schedule of the Act,

and that it was advisable that the same should be
expressly adopted by the legislature as the statutory
conditions to be contained in the policies of fire
insurance entered into, or in force in this province,

the first sections enact :—

1. The conditions set forth in the schedule to this Act shall, as
againgt the insurers, be deemed to be part of every policy of fire
insurance hereinafter entered inté or renewed, or otherwisé in force
in Ontario, with respect to any property therein, and shall be printed
on every policy with the heading ¢ Statutory Conditions;” and if a
company (or other insurer) desire to vary the said conditions, or to
omit any of them, or to add new conditions, there shall be added, in
conspi¢uous type, and in ink of different color, words to the following
effect: “ Variations ih é¢onditions.”

‘This poli¢y is issued on the above statutory conditions, with the
following variations and conditions :—These variations (or as the
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case may be) are, by virtue of the Onfario statute in that behalf, in

force so far as, by the Court or Judge before whom a question is tried

relating thereto, they shall be held to be just and reasonable to be.
exacted by the Company.

THE QUEEN g {Jpless the same is distinetly indicated and set forth in the man-

Ins. Cos.
2.
Parsons.

‘WESTERN
Ixs. Co.

V.
JomNsTON.

ner or to the effect aforesaid, no such variation, addition or omission
shall be legal and binding on the insured, and no question shall be
considered as to whether any such variation, addition or omission is,
under the circamstances, just and reasonable, and, on the contrary,
the policy shall, as against the insurers, be subject to the statutory
conditions only, unless variations, additions or omissions, are dis-

thchle,CJ tinctly indicated and set forth in the manner or to the eftect afore-

Tmere—

said.

This" Act was neyer disallowed, but has since its
passage been acted on; and the Onlario reports show
that questions as to its construction have been before the
Courts of Ontario, without its validity having been
impugned by either Bench or Bar, and, when the point
was raised, its validity was affirmed by the unanimous
opinion of the Court, to whom the question was first
submitted ; it was so held and acquiesced in in two
cases unappealed from, and, when again raised in the
present cases, the Court of Queen’s Bench unanimously
reaffirmed its former decision, and, on appeal, the
Appeal Court of Ontario unanimously affirmed that
decision. But this is not all; we have the Dominion
parliament recognizing, by expressed statutory terms,
the right of the local legislature to incorporate insur-
ance companies and deal with insurance matter.

~ So far back as the 31 Vic., ch. 48 (1868), when the in-
tention of the parliament of Great Britain, in enacting
the British North America Act, must have been fresh in
the minds of the leading men who first sat in the Dom-
inion parliament, and who had taken the most promi-
nent part in discussing and agreeing on the terms of
Confederation and the provisions of the British North
America Act, and who, we historically know, watched
its passage through the parliament of Great Britain, we
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find the Dominion parliament in that year (1868) pass- 1880

-~

ing “ An Act respecting Insurance Companies,” and in  Tgg
that Act, by section 4, thus clearly affirming the right CI“ZENS’
of the local legislature to incorporate insurance com- Tag Qmmx

panies, after fixing the amount to be deposited by Life, INS”_(‘“‘

Fire, Inland Marine, Guarantee or Accident Insurance Parsoxs.

Companies, certain companies are excepted in these VIV;SSngN

words ;:— o.

JOHNSTON.
Except only in the case of companies incorporated before the pass:  —ee

ing ofthis Act by Act of the parliament of Canada, or of the legislature thchm,C J.
ofany of the late provinces of Cenadae, or Lower Canada or Upper

Canada, or of Nove Scotia or New Brunswick, or which may have

been or may hereafier be incorporated by the parliament of Canada,

or by the legislature of uny province of the Dominion, and corrying

on the business of Life or Fire Insurance.

And, as if to place this beyond all doubt, and to show
that companies, which might be so incorporated by the
local legislature, were local incorporations and its
business should be confined within the province incor-
porating them, we find it enacted in section 25 :—

. That the provisions of this Aet as to deposit and issue of license
shall not apply to any insurance company incorporated by any Act
of the legislature of the late province of Canada, or incorporated, or
o be incorporated, under any Act of any one of the provinces of
Ontario, Quebee, Nova Scotia, or New Brunswick, so long as it shall
not carry on business in the Dominion beyond the limits of that pro-
vince by the legislature or government of which it was incorporated,
but it shall be lawful for any sueh company to avail itself of the pro-
visions of this Act.

Could words or provisions in recognition and affirm-
ance of the powers of the local legislatures be
stronger ? And in 88 Vic.,, ch. 20 (1875), “ An Act to
amend and consolidate the several Acts respecting in-
surance, in so far as regards Fire and Inland Marine
business,” we find, by section 2, a distinet recognition
of companies incorporated under any Act of the legis-
lature of any province of the Dominion of Canada :

Section 2.—This Act shall apply only to companies hkeretafore in-
corporated by any Act of the legislature of the late province of
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1880 Canada, or by any Act of the legislature of any of the provinces of
T Canada, and which, upon the day of the passing of this Act, were
CITIZE‘IS’ also licensed, under Act of the parliament of Canada, to transact busi-
AND  ness of insurance in Canada, and also to any Company heretofore or
Tlf: S%I(:'fx which may hereafter be incorporated by Aet of parliament of Canada,
o.  and to any foreign insurance company as hereinbefore defined ; and
ParsoNs. it shall not be lawful for the Minister of Finance to license any other
WESTERN company than those in this section above mentioned ; and no other
Ixs: Co. company than those above mentioned, shall do any business of fire or
Jongé'rox inland marine insurance throughout the Dominion of Canade; but
nothing herein contained shall prevent any insurance company incor-
thclue,C J. porated by, or under, any Act of the legislature of the late province
of Canada, or of any province of the Dominion of Canada, from
carrying on any business of insurance within the limits of the late
province of Canada or of such Province only, according to the pows
ers grantéd to such insurance company within such limits as aforésaid,

without such license as hereinafter mentioned.

But the Dominion statutory recognition of the rights
of the local legislation, strong as it is, does not rest
here. As late as 1877, by the 40 Vic,, ch. 42, “An Act
to amiend and consolidate certain Acts respecting insur-
ance,” we find it thus enacted by section 28:

This Act shall not apply to any company within the exclusive legis-
lative control of any one of the provinces of Canadd unless such
company so desires, and it shall be lawful for any such company to
avail itself of the provisions of this Act, and if it do so avail itself,
such company shall have the power of transaciing its business of in-
surance throughout Canada.

So again, in the year 1878, the Dominion parliament
- distinetly recognized the incorporation by the Ontario
legislature of the Ontario Mutual Life Assurance Com~
pany, incorporated and carrying on business in the pro-
vince of Ontario, under the Act, ch. 17 of the statutes
of said province, passed in the 82 Vic., and incorporated
the said company to enable it to carry on business of
life assurance on the mutual principle, and doing all
things appertaining thereto or connected therewith, as
well in the said province of Ontario as in the other
provinces of the Dominion.
‘We find, then, legislation in the direction carried ount
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by this Act recommended in a solemn judgment of the 1880
Queen’s Bench of Onfario ; we find the matter referred Taz
to a commission of Judges who reported to the Gov- C‘f;‘;“”
ernment of Ontario the conditions and provisions which, Tae Quemx
in their opinion, should be enacted by the legislature INS},S’O&
of that province, and form, as against the insured, the FARsoNs.
statutory conditions of a policy of insurance in force v};f;"ggf‘
in Ontario with respect to any property therein, and the _ o

means necessary to be adopted by the insured if he Jofftox'
desire to omit or vary any of such conditions. Here, Rit"’_}ff_’LC'J"
then, we have the legislature of Ontario assuming the

right to deal with insurance companies and insur-

ance business, their legislative action not disallowed.

We find this particular Act in several cases acted upon

by the bar and bench of Ontario without its validity

being questioned by either, and when at last questioned,

we find its validity sustained by all coutts and judges

of original jurisdiction who have been called on to adju-

dicate on this point, and, finally, by the unanimous

opinion of the Court of Appeal; and last, but not least,

we have the express legislation of the parliament of

Canada, expressly recognizing that the local legisla-

tures have power to deal with matters of insurance.

I do not put forward these considerations as conclu-
sive of the questions in this Court of Appeal, because,
if we were clearly of opinion that under the B. N. 4.
Act the legislature of Onfario had not the power to pass
the law, we would be bound to say so and to overrule
the decisions of the courts below and disregard the
legislation of the Dominion parliament, for, if not with-
in the B. N. A. Act, neither the affirmance of the power
by the local legislature nor the legislative recognition
of it by the Dominion parliament could confer it. Still
I am individually well pleased that I am enabled satis-
factorily to arrive at a conclusion which relieves me
from the necessity of overruling the Acts and degisions
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1880  of so many learned Judges, and the legislative actions -

. Tae  of the legislature of Ontario and the repeated statutory
C‘T;f)"s declarations of the parliament of Canada.

Tae Queexy  But thisdoes not relieve me from the duty of showing
Ixs’,fos' immediately to the parties interested, and through them
Parsons. to the parliament of Canada and the legislatures of
V%F;Tg;m the provinces, by what process of reasoning I have ar-

».  rived at that conclusion.

JOT:S_T_ON' Is, then, such legislation as this with respect to the
Ritchie,CJ. contract of insurance beyond the power of local legis-
T lation? I think at the outset I may affirm with confi-
dence that the B. N. A. Act recognizes in the Dominion
constitution and in the provincial constitutions a legis-
lative sovereignty, if that is a proper expression to use,
as independent and as exclusive in the one as in the
other over the matters respectively confided to them,
and the power of each must be equally respected by the
other, or ultra vires legislation will necessarily be the

result.

It is contended that the local legislature not only
cannot incorporate a local insurance company, but can-
not pass any Act in reference to insurance, inasmuch as
it is contended such legislation belongs exclusively to
the Dominion parliament, under the power given that
parliament to legislate in relation to “the regulation of
trade and commerce.”

As to the incorporation of insurance companies, this
point is not directly, though it is perhaps indirectly,
involved in the questions raised inthese cases. Itmay
be remarked that, in the enumeration of the powers of
parliament, the only express reference to the power of
incorporation is under No. 15, “ Incorporation of Banks,”
though it cannot be doubted that, under its general
power of legislation, it has the power to incorporate
companies with Dominion objects.

But it is said that insurance companies are tradmg
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or commercial companies, and therefore within the 1880
terms “trade and commerce;’ but we have matters Tas
connected with trade and commerce, such as navigation C‘i‘:fr’f)“’
and shipping, banking incorporations, weights and Tre Querx
measures, and insolvency, “and such classes of sub- INS,;,,CO'
jects. as are expressly excepted in the enumeration FParsoxs.
of the classes of subjects by the Act assigned v;:;_"gg_“
exclusively to the legislatures of the provinces,” and _ .
these and the other enumerated “classes of subjects JOIfy_Stom
shall not be deemed to come within the class of matters Ritchie,CJ.
of a local or private nature, comprised in the enumera- ~
tion of the classes of the subjects by this Act assigned
exclusively to the legislatures of the provinces.”

This shows inferentially that there may be matters
of a local and private nature with which the local
legislatures may deal, and which, but for the exclu-
sive power conferred on the local legislatures, might
be comprised under some of the general heads set forth
in section 91, as belonging to the Dominion parliament.
This is made very apparent in respect to navigation and
shipping.

By section 91 the exclusive legislative authority of
the parliament of Canada is declared to extend to all
. matters coming within the classes of subjects next there-
inafter enumerated, of which “ navigation and ship-
ping ” is one. When we turn to the enumeration of
the exclusive powers of the provincial legislatures,
we find “local works and wundertakings, other than
_ such asare of the following classes : () Lines of steam-
ers and other ships, railways, canals, telegraphs and
other works and undertakings” connecting the pro-
vince with any other or others of the provinces, or ex-
tending beyond the limits of the province. () Lines
of steamships between the provinces and any British or
foreign country. (c) Such works, as although wholly
situate within the province, are, before or after their
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1880  execution, declared by the parliament of Canada to be
Tae for the general advantage of Canada, or for the advan-
C‘i‘;gﬂs’ tage of two or more of the provinces "—and then follows
Tue Queex the incorporation of companies with provincial objects.

I"S,,f’os Here, then, are matters immediately connected with
Parsons: pavigation and shipping, trade and commerce.

‘Yf:“’gﬁ" If the power to legislate on navigation and shipping
"o and trade and commerce, vested in the Dominion par-
Jo’fisiw liament, necessarily excluded from local legislatures
thchle,CJ all legislation in connection with the same matters,and
that nothing in relation thereto could be held to come
under local works and undertakings, or property or
civil rights, or generally all matters of a merely local
or private nature in the province, or the incorporation
of companies with provincial objects, what possible
necessity could there be for inserting the exception
“other than such as are of the following classes as
above” (a, b, ¢). On the-contrary, does not this excep-
tion show beyond all doubt, by irresistible inference;
that there are matters connected with navigation and
shipping, and with trade and commerce, that the Jocal
legislatures may deal with, and not encroach on the
general powers belonging to the Dominion parliament
for the regulation of trade and commerce, and naviga-
tion and shipping, as well as railways, canals and tele-
graphs ? Can it be successfully contended that this is
not a clear intimation that the local legislatures were
to have, and have, power to legislate in reference to
lines of steamers and other shipé, railways, canals, and
other works and undertakings wholly within the pro-
vince, subject, no doubt, to the general powers of par-
liament over shipping and trade and commerce, and the
Dominion laws enacted under such powers, ds, for in-
stance, the 81st Vic., ch. 65 (1868), “An Act respecting
the inspection of steamboats, and for the greater safety
of passengers by them,” or the Act 86 Vic., ch. 128, “ An

Act relating to shipping 2 *



VOL. IV.] SUPREME COURT OF CANADA. 241

With reference to insurance companies, and the busi- 1880
- . . Nt
ness of insurance in general, it is contended that insur- Tam

. s . SITIZENE'
ance companies are trading companies, and therefore ¢ AND

the business they transact is purely matter of trade Txg Qg::w
and commerce, and therefore local legislatures cannot o.

in any way legislate either in reference to insurance PARSON®

) . . ) . ‘WESTERN
companies or Insurance business. Tws. Co.

As to such a company being a trading company, JOE;STEON.

Jessel, M. R., in the case of in re Grifith (1), did not e
. . . ¢ J.
seem to think the question so abundantly clear as is g __fi
supposed ; he says —
I come now to the next point, which is, what is this company ? Is
it a trading or.other public company? * *
So that we have it that it must be a public company, whether
it is a trading or other company ; therefore it seems immaterial
to consider whether a particular company is or is not a trading
conipany, and I am glad of it, because, though I think an insur-
ance company might be called a trading company, nmiany people
might take the opposite view of the word “trade.)” I take the
larger view, and think it would be called a trading company, but
it is immaterial. If it-is a public company at all, and not a

tradi'ng company, it comes under the term “ other public company
2.

But in the view I take of this case, I am willing to
assume that insurance companies may be considered
trading companies, and yet that it by no means follows
that the legislation complained of is beyond the powers
of the local legislatures.

With reference to section 91, and the classes of sub-
jects therein enumerated, Lord Selborre, in L' Union St.
Jacques de Montreal and Belisle (8), says:

. Their Lordships observe that the scheme of enumeration in that

gection is to mention various categories of general subjects which
may be dealt with By legislation. There is no indication in any in-

(1) L. R. 12 Ch. 655. that issuing a policy of insurs
(2) See also Paul v. Virginia, 8  ance was not a transaction of
Wallace 168, where it was held  trade and commerde.

(3) L. R. 6 P, C. 36;
1¢
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1880  stance of anything being contemplated, except what may properly

Trm be described as general legislation.

C“Ef)“’ It may be difficult to draw the exact line between the

—  Tae Queex powers of the Dominion parliament to regulate trade

INS,,COS and commerce and the powers of the local legislatures

Parsons. over “local works and underiakings,” “property and

Vﬁ“g‘" civil rights in the province,” and “ generally all matters

v. of a merely local or private nature in the province.”

JOBNSTON.

No one can dispute the general powe1 of parliament

thch‘e’c J. 10 legislate as to “ trade and commerce,” and that where,

over matters with which local legislatures have power

to deal, local legislation conflicts with an Act passed by

the Dominion parliament in the exercise of any of the

general powers confided to it, the legislation of the local

must yield to the supremacy of the Dominion parlia-

ment; in other words, that the provincial legislation

in such a case must be subject to such regulations,

for instance, as to trade and commerce of a com-

mercial character, as the Dominion parliament may

prescribe. 1 adhere to what I said in Valin v. Lan-

glois (1), that the property and civil rights - re-

ferred to, were not all property and all civil rights,

but that the terms “property and civil rights” must

necessarily be read in a restricted and limited sense,

because many matters involving property and civil

rights are expressly reserved to the Dominion parlia-

ment, and that the power of the local legislatures was

to be subject to the general and special legislative

powers of the Dominion parliament, and to what I

there added: “But while the legislative rights of

the local legislatures are in this sense subordinate

to the right of the Dominion parliament, I think such

latter right must be exercised, so far as may be, consis-

tently with the right of the local legislatures; and,

therefore, the Dominion parliament would only have

(1) 3 Can. Sup. Ct. R. at p. 15
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the right to interfere with property and civil fights inso 1880
far as such interference may be necessary for the pur-  Tmg
pose of legislating generally and effectnally in relation C“:;f)“’
to matters confided to the parliament of Canada.” Tae Queex

I think the power of the Dominion parliament to INS',SOS'
regulate trade and commerce ought not to be held to Parsoss.
be necessarily inconsistent with those of the local Vlst o
legislatures to regulate property and civil rights in Joraox.
respect to all matters of a merely local and private ——
nature, such as. matters connected with the enjoyment Rit(zl_llic"]’
and preservation of property in the province, or matters
of contract between parties in relation to their property
or dealings, although the exercise by the local legis-
latures of such powers may be said remotely to affect
matlers connected with trade and commerce, unless,
indeed, the laws of the provincial legislatures should
conflict with those of the Dominion parliament passed
for the general regulation of trade and commerce. Ido
not think the local legislatures are to be deprived of
all power to deal with property and civil rights, because
parliament, in the plenary exercise of its power to regu-
late trade and commerce, may possibly pass laws incon-
sistent with the exercise by the local legislatures of
their powers—the exercise of the powers of the local
legislatures being in such a case subject to such regu-
lations as the Dominion may lawfully prescribe.

The Act now under consideration is not, in my
opinion, a regulation of trade and commerce; it deals
with the contract of fire insurance, as between the in-
surer and the insured. That contract is simply a con-
tract of indemnity against loss or damage by fire,
whereby one party, in consideration of an immediate
fized payment, undertakes to pay or make good to the
other any loss or damage by fire, which may happen
during a fixed period to specified property, not exceed-
ing tge sum named as the limit of insurance. In Dalby



244
1880

Ao aa
Tae
Citizeng’
AND

SUPREME COURT OF CANADA. [VOL. IV.

v. The India & London Life Insurance Co. (1), Parke,
B., delivering the judgment of the court, says:

The contract commonly called “life insurance,” when properly

THE QUEEN considered, is a mere contract to pay a certain sum of money upon

Ins. Cos
v.
Parsons.

WESTERN
Ixs. Co.
¥,
JOHNSTON.

the death of a person, in consideration of the due payment of a cer-
tain annuity for his life, the amount of the annuity being calcutated,
in the first instance, according to the probable duration of the life,
and when once fixed is constant and invariable. This species of
insurance in no way resembles a contract of indemnity.

Ritchie,C.J. How this, as between the parties to the contract, can

be called a matter of trade and commerce, I must con-
fess my inability to comprehend; but the process of
reasoning, as I understand it, by which we are asked
to say that fire insurance is a matter of trade and com-
merce, would make life assurance equally so.

In this same case, Parke, B., says :— '

Policies of assurance against fire and against marine risks are
both properly contracts of indemnity, the insurer engaging to
make good, within certain limited amounts, the losses sustained
by the assured in their buildings, ships and eftects. Policies on
maritime risks were afterwards used improperly, and made mere
wagers on the happening of those perils. This practice was limited
by the 19 Geo. 2 ch. 37; and put an end to in all except a few cases.
But at common law, before this statute with respect to niaritime
risks, and the 14 Geo. 3 ch. 48, as to insurance onlives, it is perfectly
clear that all contracts for wager policies, and wagers which were
not.contrary to the policy of the law, were legal contracts, and so it
is stated by the Court in the case of Causens v. Nantes (2), to have
been solemnly determined in Lucena v. Craufurd (3), without even a
difference of opinion among all the Judges. To the like effect was
the decigion of the Court of Error in Ireland, before all the Judges
except three, in the British Insurance Co. v. Magee (4), that the
insurance was legal at common law (5).

I do not understand that by the Act now assailed

(1) 15 C. B. 364. of Inland Revenue, and The
(2) 3 Taunt. 315. Seottish Widows' Fund and
(3)2B. & P. 324, Life Assurance Co. 12 Sec.
4) C. & Al 182, L. Reporter, 275; and Bank

(5) See also The Edinburgh Life  of Indiav. Wilson,1. R.3 IJ:-:°
Assurance Co. v, The Solicitor  Div. 108,



VOL. IV.] SUPREME COURT OF CANADA. : 245

any supreme sovereign legislative power to regulate 1880
and control .the business of insurance in Onfario is “Tum
claimed. As I read the Act, it deals only with this CrmZes
contract of indemnity ; it does not profess to deal with Tue Querx
trade or commerce, or to make any regulation in refer- 1“',,(.’05’
ence thereto. In my opinion, this Act has no reference PARsoNs.
to trade and commerce in the sense in which these VETERN
words are used in the British North America Act. 1t is fom ;s;m;m
simply an exercise of the power of the local legisla- ___
ture for the protection of property in Ontarin, and the Ritc_fi:’_c'J’
civil rights of the proprietors thereof in connection
therewith, by securing a reasonable and just contract
in favor of parties insuring property, real or personal,
in Ontario, and deals therefore only with a matter of a
local and private nature. The scope and object of the
Act is to secure to parties insuring a just and reason-
able contract, to prevent the exaction of unjust and
unreasonable conditions, and to protect parties from
being imposed upon by the insertion of conditions and
stipulations in such a way as not to be brought to the
immediate notice of the insured, or capable of being
easily understood, or by the insertion of conditions
calculated practically in many eases to deprive the
parties paying the premiums of indemnity, though
justly entitled to it, and, if the statutory conditions are
omitted or varied, to compel the terms of the contract
to-be so plainly and prominently put on the contract
that the attention of the assured may be called to them,
and so that he may not be misled, judicial experience
having proved that the rights of the insured, and
legitimate indemnity in return for the monmey paid,
demanded that the insured should be thus protected.

As the case of Smith v. Commercial Union Insurance
Company (1) proves that the judicial tribunals found that
legislative protection was required in Ontario against

(1) 33 T.C. Q. B. 69.
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1880  unreasonable "and wunjust conditions imposed on the
Tug  assured by the assurers; should experience show that
CrrizeNs' gver-insurance was of frequent occurrence, and led to

AND
Tae Queen fraudulent burning, whereby not only fraud was en-

INS',,(.’OS' couraged, but the neighbouring properties of innocent
ParsoNs. parties, wholly unconnected with the insurance, were
WasteRN. Jeopardized, can it be said that it would be wltre vires
Tomom. for the legislature of a province, with a view to stop
_—— _ such practises, to enact that in every case of over insur-
thihi'f_’_c'J‘am:e, whether intentional or unintentional, the policy
should be void, or to make any other provisions in
reference to the contract of insurance as to value as
would, in the opinion of the local legislature, prevent
frauds and protect property? Could such legislation
be held to be wlira vires, as being an interference with
trade and commerce, because it dealt with the subject
of insurance ? Or for preventing frauds and perjuries,
would it be wltra vires for the local legislature to enact
that, as to all contracts of insurance entered into in
Ontario, no insurance on any building or property in
Ontario should be binding, or valid in law or equity,
unless' in writing ? Or, take the first section of the 38
Vic., ch. 45, can it be that the local legislature cannot
make provision to provide against a failure of justice
and right by enacting, as the first section of that Act

did, that:

Where, by reason of necessity, accident or mistake, the conditions
of any contract of fire insurance on property in this province as to
the proof to be given to the Tnsurance Company after the occurrence
of a fire have not been strictly complied with; or where, after a
statement or proof of loss has been given in good faith by or on
behalf of the insured in pursuance of any proviso or condition of
such contract, the Company, through its agent or otherwise, objects
to the logs upon other grounds than imperfect compliance with
such conditions, or does not, within a reasonable time after receiv-
ing such statement or proof, notify the insured in writing that such
statement or proof is objected to, and what are the particulars in
which the same is alleged to be defective, and so from time to time ;
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or where, from any other reason, the Court or Judge before whom a
question relating to such insurance is trie:l or inquired into, considers
it inequitable that the insurance should be deemed void or forfeited
by reason of imperfect compliance with such conditions; no object-
ion to the sufficiency of such statement or proof, or amended or
supplemented statement or proof (as the case may be ) shall, in any
of such cases, be allowed as a discharge of the liability of the Com-
pany on such contract of insurance whenever entered into; but this
section shall not apply where the fire has taken place before the
passing of this Act.
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How can this be said to be an interference with the Bitcii—e,C.J.

general regulation of trade and commerce? Yet it deals
as effectually with the matter or contract of insurance
in these particulars as this Act does in reference to the
matters with which it deals. If the legislative power
of the provincial legislatures is to be restricted and
limited, as it is claimed it should be, and the doctrine
contended for in this case, as I understand it, is carried

to its legitimate logical conclusion, the idea of the

power of the local legislature to deal with the local
works and undertakings, property and civil rights, and
matters of a morely local and private nature in the pro-
vince is, I humbly think, to a very great extent, illusory.
. I scarcely know how one could better illustrate the
exercise of the power of the local legislatures to legis-
late with reference to property and civil rights, and
matters of a merely local and private nature, than by a
local Act of incorporation, whereby a right to hold or
deal with real or personal property in a province is
granted, and whereby the civil right to contract and sue
and to besued as an individual in reference thereto isalso
granted. If alegislature possesses this power, as & neces-
sary sequence, it must have the right to limit and con-
trol the manner in which the property may be so dealt
with, and as to the contracts in reference thereto, the
terms and conditions on which they may be. entered
into, whether they may be verbal, or shall be in writ-
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1880  ing, whether they shall contain conditions for the pro-

Tom tection or security of one or other or both the parties,

C"‘Zg“’ or that they may be free to deal as may be agreed on

Tur Querx by the contracting parties without limit or restriction.

INS,,COS Inasmuch, then, as this Act relates to property in

ParsoNs.  Opiario, and the subject-matter dealt with is therefore

VIESTERN Jocal, and as the contract between the parties is of a

Tonsarox strictly private nature, and as the matters thus dealt

—  with are therefore, in the words of the British North

Ritchie,CJs America Act, “ of a merely local and private nature in the

province,” and as contracts are matters of civil rights

and breaches thereof are civil wrongs, and as the pro-

perty and civil rights in the province only are dealt

with by the Act, and as “property and ecivil rights in

the provinces ” are in the enumeration of the * exclu-

sive powers of provincial legislatures,” I am of opinion

that the legislature of Ontario, in dealing with these

-matters in the Act in question, did not exceed their
legislative powers.

I am happy to say I can foresee, and I fear, no evil
effects whatever, as has been suggested, as likely to re-
sult to the Dominion from this view of the case. On
the contrary, I believe that while this decision * recog-
nizes and sustains the legislative control of the Do-
minion parliament over all matters confided to its legis-
lative jurisdiction, it, at the same time, preserves to the
local legislatures those rights.and powers conferred
on them by the B. N. A. Act, and which a contrary de-
cision would, in my opinion, in effect, substantially, or,
to a very large extent, sweep away.

I carefully and advisedly abstain from expressing
any opinion as to the validity or invalidity of any Act
of the Dominion of Canada, or of .the province of
Oritario, save only as to the Act now immediately under
consideration. It will be time enough to discuss and
decide on the validity of other statutes, whether Do-
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minion or provincial, when properly brought before 1880
us for judicial decision. To do so now, or to express Ty
any opinion as to the effect of this decision on other C"f:i"s'
legislation not before us, and without argument or hm QUEEN

e qe i1 s .. Ins. Cos.

judicial investigation and consideration, would be,in =,

my opimion, extra-jndicial. Parsoxs,
WESTERN

As to the construction which my brother Gwynne T o,
has put on section 8rd of the Act, in the case of Giralds Jom "~T0N
and Provincial Insurance Company (1), though the argu-
ments used by him in that case, and in the judgment
he is about to deliver, which he has kindly afforded me
the epportunity of reading, and which I have most at-
tentively considered, are very cogent and plausible, yet
I have been unable to arriveat the same conclusion that
he has. I think the history and phraseology of the Act
shows it was passed for the protection and benefit-of the
insured, and “as against the insurer,” that the insured
may insure withont conditions if he pleases, except
those conditions which the law implies, but ihat in
such a case, as against the insurer, the insnred may
claim the benefit of these conditions. But if the insurer
wishes to avail himself of the statnte and the statutory
conditions, he must pursue the course pointed out by
the statute; he cannot, in my opinion, disregard the
requirements of the statute, and at the same time claim
its benefits ; and if he desires other conditions than the
statutory conditions, he can only have them by varying
the statutory conditions, or add to them in the manner
pointed out by the statute. I can add nothing to what
C.J. Mossand Judge Burton have said in their judgments
on this point,

It is urged that the provisions of this statute do not
&pply to an insurance by what is called an interim
receipt. When that contains an agreement to insure, it
ig, in my opinion, a policy within the meaning of the

1) 29 U.C.C.P. 321

thchle,(,.J

——
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1880 Act. A policy of insurance is a written instrument
Tog containing the contract. Whether it be contained in
C‘i‘;ff"s’ what is usnally called an interim receipt, or a more
Tue Queex formal document, it is equally the instrument contain-
INS',,_LOS' ing the contract, and so the statutory definition of the
PArsoNS. torm pohicy, in 88 and 84 Vic., ch. 97 Imp., is : —* Every -
VIV;ST(?:,‘N writing whereby any contract of insurance is made, or
Jon ;’;_TON_ agreed to be made, is evidence.”

o As at present advised, I think the interim receipt
thcf_ic'J' should be treated as the policy. It wounld be an entire
evasion of the statute if companies could insure by a
document not in the usual form of a policy, and by call-

ing it by another name impose their own conditions and

escape from the provisions of the statute for the protec-

tion of the insured, but it is not necessary to discuss or

finally decide this point, as in this case of Parsons v.

The Queen Insurance. Company, both the court of first
instance and the Court of Appeal treated the case in the

way most favorable for the defendants, and they have
nothing to complain of. -

As to the contention that the statute of Ontario can

only apply to local companies and not to foreign com-

panies, or companies incorporated by the Dominion of

Canada, in my opinion any company, whether foreign,

or incorporated by the Dominion legislature to carry

on the business of fire insurance in any part of the
Dominion of Canada, must do so subject always to the

laws of the province in which the business is done, in

the same way that a merchaut carries on his trade or
commerce within a province; but because he is a mer-

chant or trader he is not exerapt from an obligation to

obey the laws of the province in which he carries on

his business, if he enters inio a contract within the
province, and the law of the province prescribes the
form of the contract under its power to legislate as to-
property and civil .rights; neither corporations nor
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traders can set themselves above that law and contract 1880
as they please independent of it. Suppose no statute Tee
of frauds was in force in a province, and the legislature CIT;’;“'
enacted that no agreement for the sale of goods over THE Quesx

$20 should be valid unless the contract of sale was lxs'v,cos'
evidenced by a writing signed by the parties, or in FA®SO¥
fact enacted a statute of frauds similar to the statute of ‘}NF:T&(,N
Charles ; or with reference to the statute of limitations, JoH:Q-rox.
passed an Act limiting the validity of the contract as  —
well as the remedy, or altered the existing limitations, thﬂl_li’_c"y‘
and reduced or extended the time limited for bringing
an action, could a corporation, merchants or traders,
successfully claim to be exempt from the operation of
such law on the ground that they interfered with trade
and commerce, or that they were foreign corporations
or foreigners engaged in trade, and therefore bound by
no local laws ?
If an insurance company is a trader, and the business

it carries on is commercial, why should the local legis-
lature, having legislative power over property and civil
rights, and matters of a private and local character, not
be enabled to say to such a company: “If you do busi-
ness in the province of Ontario, and insure property.
situate here, we have legislative control over property
and over the civil rights in the province, and will,
under such power, for the protection of that property
and the rights of the insured, define the conditions on
which you shall deal with such property,” it being
possibly wholly unconnected with trade and commerce,
as a private dwelling or farming establishment, and
the person insured having possibly no connection with
trade or commerce ? 7

~ How can it be said that such property and such civil
rights or contract shall be outside of all local legislation,
and so outside of all local legislative protection? If
the -business of insurance is connected with trade and



252 SUPREME COURT OF CANADA. [VOL. IV,

1880  commerce, the legislation we are now considering does
Tme ot attempt to prohibit the carrying on of the business
C";;’;”s’ of insurance, but having the property and the civil
TIII\ESQ(;IOESEN rights of the people of the province confided to them
».  this legislation,in relation thereto, is simply the protec-
;“'ER““ tion of such property and of such rights. In Patteson
s o V- Mills (1), Lord Lyndhurst says :—

v.

JONNSTON. And here another question arises—supposing the Aet does not

—  extend to Scotland, still it is said to be a bar to this action, because
Ritchie,C.J. it is founded on a policy by an English company. The company is
T certainly an English one, but it is to be considered where the original
contract was made. The policy was executed in London, but the
action is not on the policy, but on the agreement; the original con-
tract.is-made in.Sco#land, and if I, residing in England, send down
my agent to Seotland, and he makes contracts for me there, it is the
same as if I myself went there and made them.

In Copin v. Adamson (2), Kelly, C. B., cites the mar-
ginal note in Bank of Australasia v Harding (8), which

he adopts as a correct proposition of law :

The members resident in England, of a company formed-for the
purpose of carrying on business in a place out of England, are bound,
in respect of the transactions of that company, by the law of the
country in which the business is carried on.

I am, therefore, of opinion that this Act applies to all
insurance companies that insure property in the Pro-
vince of Ontario, whether local, dominion or foreign.

StrONG, J., who was present at the argument in the
cases of The Queen Insurance Company v. Parsons, and
Citizens’ Insurance Company v. Parsons, did not deliver
a formal judgment, but authorized the Chief Justice to
state that he entirely agreed with the majority of the
court in their conclusions, both as to the constitution-
ality of the Ontario statute, ch. 162 R. 8., Ont., and the
construction to be put upon the provisions of that
statute.

Q) 1 Dow & C. 862. (2 L. R.9 Ex. 350,
(8) 9:C. B. 661,
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FoUENIEER, J.: © 1880
La principale question a décider est celle de la cons- _ Tue
CITIZENS

titutionalité de l'acte d’Ontario, 89 Vict., ch. 24, main-  ,xp
tenant le ch. 162 des statuts revisés, pour assurer I'uni- T’f:g?gf:“
formité des conditions de police d’assurance. La _ v
constitutionalité est mise en question sur le principe ;A;:l;
que le pouvoir de législater au sujet des assurances Iws.Co.
appartient au parlement fédéral, comme conséquence youverox.
de son pouvoir exclusif de réglementer le traffic et le_ —
Fournier, J.
commerce. : —
Afin de s'assurer 8'il y a conflit de pouvoirs, la pre-
midre chose a faire est sans doute d’examiner la nature
de la loi dont il s’'agit. Comme Findique son titre, elle
a pour but d’assurer des conditions uniformes damns les
polices d’assurance contre le feu.
La 2me section déclare quel'exécution imparfaite des
conditions de I'assurance, quant a la preuve de lin-
cendie 1e sera pas une raison stiffisante pour annuler le
contrat : lo. lorsque par raison de nécessité, erreur ou
accident, ces conditions n’ont pu étre remplies ; 20. lors-
que apres que cette preuve a été fournie conformément
aux conditions du contrat, la compagnie fait objection
pour d'autres motifs que le défant d’accomplissement
de ces conditions ; 8o. lorsqu’aprés avoir regu cette
preuve elle ne donne pas, dans un temps raison-
nable, avis par écrit & I'assuré, des raisons pour les-
quelles elle considére cette preuve défectueuse ; 4o.
lorsque la cour ou le juge, pour aucune autre raison,
considére qu'il serait injuste de déclarer 'assurance
nulle pour cause d’exécution imparfaite de ces condi-
tiomns.
La 8me déclare que les conditions mentionnées dans
la ¢&dule feront, contre 'assureur (as against the insurer),
partie de toute police d’assurazce contre le feu sar des
propriétés situées dans la province d'Ontario. Cés con-
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1880 ditions doivent de plus étre imprimées sur la police
Tar  d’assurance avec le titre “ Statutory conditions.”
C‘i‘;ﬁ“’ La 4me section indique la maniére de modifier les con-
Tz Queex ditions et le mode a suivre pour leur impression.
INS;,_COS' La bme section déclare qu'aucune variation de ces
Parsoxs. gonditions ne sera obligatoire pour l'assuré, & moins
V}T::T(";ﬁx quelle n’ait été faite conformément a la sec. 4; dans le
Jormeox, 18 contraire la police demecure, quant aux assureurs (as
- _against insurers) soumise aux conditions imposées par
Fournier, J. .
—  le statut. -

Par la sec. 6, il est déclaré que si d’autres conditions
que celles voulues par le statut sont insérées dans une
police—et que le juge ou la cour décide qu'elles ne sont
ni justes ni raisonnables—elles sont dans ce cas décla-
rées nulles et sans effet.

La Tme donne un appel des causes jugées en vertu de
cet acte. :

Ce précis de la loi fait voir qu'elle se borne a établir
des régles au sujet de la preuve 3 faire dans certains cas,
ainsi qu'a déclarer quelles seront, dansla province d'On-
tario, les conditions obligatoires de tout contrat d’assu-
rance. Ces dispositions, entiérement de droit civil, ne
comportent aucune prohibition du commerce de 1'assu-
reur,.ni la nullité des polices qu'il émet. Les conditions
imposées sont justes et raisonnables, et en réalité fort
peu différentes de celles adoptées par la plupart des com-
pagnies.

En quoi cette législation trouve-t-elle au pouvoir de
réglementer le commerce et le trafic ? Le sujet auquel
elle ’applique, le contrat d’assurance, n’appartient-il pas
au droit civil et ne fait-il pas partie de la juridiction
attribuée aux provinces par le paragraphe 13 de la sec-
tion 92 de I'Acte de I’Amérique Britannique du Nord an
sujet de la propriété et des droits civils?
~ Bans doute que le. contrat d’assurance est dun -
usage immense dans le commerce, aussi bien que



VOL. 1V.] SUPREME COURT OF CANADA. 258

par les non commer¢ants. Mais I'objet auquel s'ap- 1880
plique un contrat n’en change pas la nature; quel que Tom
soit son objet le contrat d’assurance n’est toujours qu'un C"‘:;ﬁ“’s"
contrat d'indemnité, qui tient de la nature du caution- Tre Queen
nement, et comme tel il appartient au droit civil. Le com- s',fos'
merce ne fait-il pasaussi constamment usage des contrats FARsoNs.
de vente, d’échange, de louage, ete. ? S’en suit-il pour cela g Go
que la législation a leursujet doit 8tre considérée comme JommeToN..
faisant partie de la réglementation du commerce? 81 —
en était ainsi, si tout ce que peut atteindre le commerce F°uflir’ J.
devait, pour cette raison, fuire partie du pouvoir exclusif
du parlement fédéral, la plupart des pouvoirs des pro-
vinces se trouveraient ainsi anéantis, car le commerce
dans son acception la plus étendue touche a tout,—c’est,
dit une définition de ce mot par un auieur francais, * cet
“ échange de produits et de services. C’est en derniére
“ analyse le fonds méme de la société.”

Il est clair que dans notre acte constitutionnel—~Ie
mot ne peut avoir une signification aussi étendue.

Pour déterminer la portée du paragraphe 2 de la sec.
91, on ne doit pas le considérer isolément; il faut an
contraire le comparer avec I'ensemble des dispositions
de l'acte constitutionnel, afin d’arriver a une conclusion
qui soit conforme & son esprit, et de maniére & donner
effet & toutes ses dispositions. Le but du législatenr
en divisant les pouvoirs législatifs par les sec. 91 et 92
entre le gouvernement fédéral et les provinces était,
autant que compatible avec le nouvel ordre de choses,
de conserver 3 ces derniers, leur autonomie, sous le
rapport des droits civils particuliers a chacune d’elles.
On arriverait cependant a un résultat tout différent, si y
Yon donnait au paragraphe 2 la signification étendue
que peut comporter son sens littéral. Mais il est
évident que ce ne serait pas l'interpréter correctement,
puisque les paragraphes suivants de la méme section
lui donnent un sens limité. En effot si c'elit été l'in-
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1880 tention de donmer ' ces expressions “réglementaires

(¥ ' T . 19 *« o~ @ * .
Tee du trafic et du commerce” wune signification absolue ;

_ C“;:‘I“;“’ pourquoi la loi aurait-elle énuméré certains sujets de
Tae Quees législation qui sont certainement compris dans le pou-

I",,COS voir de réglementer le commerce, comme e.g. la navi-
ParsoNs. oation et les batiments ou navires, les banques, les lettres
Vﬂf:_"cﬂonf’ de change et les billets promissoires, la faillite et la
Jom:',;'rox.“ banqueroute—tous sujets qui sans cette énumération
— Spéciale se trouveraient compris dans le pouvoir de
Fournier, J. ygglementer le commerce. Il me semble que L'on doit
conclure de 1a que si les expressions générales. de ces
paragraphes ne comprennent pas d’aprés lacte lui-
méme tout ce qui fait certainement partie du commerce,
elles doivent encore moins comprendre ce qui ne sy
rapporte qu'indirectement.

Dans la cause de Severn vs. La Reine (1) je me suis
appuyé sur la définition donnée par le célébre juge en
clief Marshall des mots regulations of commerce dans la
constitution des Etats-Unis. Elle est ainsi: “It is the
», power toregulate, that is the power to prescribe the rule
» by which commerce is to be governed. This power, like
»» all others vested in congress, is complete in itself, may
“ be exercised to its utmost extent, and acknowledges no
“ limitations other than are preseribed by the constitu-
“tion.” Je crois encore a I'exactitude de cette définition.
Pourvu qu'on la prenne en entier, elle peut s’appliquar
4 la question sous considération et nous aider a en
trouver la solution. Il faut surtout ne pas perdre de
vue les derniers mots “and acknowledges no limitations
other than are prescribed by the constitution.” Cette
restriction nous indique que c’est dans la constitntion
seulement que doit se trouver la limite du pouvoir de
réglementer le commerce. Aprés avoir donné ce pou-
voiran parlement fédéral, paragraphe 2, section 91, elle
donne amx provinces la juridiction sur la propriété,

(1) 2 Can. Sup. Ct. R,; at p. 121.
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les droits .civils et les affaires purement locales, etc.,~ 1880
etc. Ces pouvoirs particuliers, exclusivement attribués T,
aux provinces ne peuvent pas, d’aprés les termes mémes CITI:'I‘J)NS’
de Vacte constitutionnel, étre considérés comme pouvant Tae Quesx
tomber sous le pouvoir de réglementer le commerce. I‘zstos.
Réglementation du commerce et du trafic doit né- Pamsoxs.
cessairement signifier autre chose que législation sur WES’%’E"
la propriété et les droits civils, puisqu’ils sont des attri- v,
buts exclusifs de chaque gouvernement. Dans I'exer- J°‘2’£‘m’
cice de sa juridiction, le parlement fédéral a sans doute Fournier,J
le ponvoir de toucher incidemment a2 des matitres qui -
sont de la juridiction des provinces,—mais ce pouvoir

ne s'étend pas au-dela de ce qui est raisonnable et néces-

saire & une législation pour les fins du commerce seule-

.ment. Le parlement fédéral ne pourrait donc sous ce
prétexte de eommerce contréler entiérement un sujet

qui est de la juridiction des provinces. Sa législation

comme réglementation du commerce doit étre compléte,

sans cependant anéantir la juridiction des provinces

sur cette partie du sujet qui n’a pas été affectée par

cette législation. J'il n’en était ainsi, chaque fois que

le parlement fédéral, en exergant son pouvoir au sujet de
commerce, toucherait a la propriété et aux droits civils,

il en résulterait que toute législation sur ce sujet lui

serait attribuée et que le pouvoir législatif des provinces

sur ces mémes sujets cesserait d’exister. La décision

du Conseil Privé dans la cause de 1'Union St. Jacques

et Bellisle (1), a adopté un principe dont 'application a

cette cause nous permet de concilier I'exercice des pou-

voirs respectifs du gouvernement fédéral et provincial.

Nil n’était pasainsi, qu'arriverait-il, par exemple, au sujet
delalégislation sur le mariage ? Le gouvernement fédéral

a juridiction sur le mariage et le divorce ; la juridiction
Jprovinciale est limitée a lasolennisation du mariage ; ce

‘dernier pouvoir est limité aux formalités extérieures du

(1) L.R.6 P, C. 34
17
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1880  contrat de mariage. Mais les expressions générales * le
———~ . . 9y e r12 1Lz
Tug Iariage et le divorce ” interprétées littéralement sont
C‘i‘:’;“’ susceptibles d’une signification trés étendue. Le gou-
Tim (;%fmm« vernement fédéral pourrait-il dans ce cas, sur le motif
ns. Cos, P . . . .
v, que lalégislation sur le mariage lui appartient, étendre
Parsons. g juridiction jusqu’a en régler les conditions civiles,
WESTERY o mme le douaire, la communauté de biens—et par 1a

Ins, Co.
v.  exclure la juridiction des provinces sur cette partie du

JO?_NS__T.ON' droit civil 2 N’est-il pas évident qu’il devait, au contraire,
Fournier, J.}ormer strictement sa législation aux conditions de
capacité et d’incapacité de contracter mariage, ainsi
qu’aux causes d’empéchements et autres conditions qui
sont de la nature de ce contrat, sans intervenir avec les
droits civils qui en résultent. Ces expressions géné-
rales du parag. 26, sec. 91 “ Le mariage et le divorce ”
nous offre un autre exemple de l'emploi dans l'acte
constitutionnel d’expressions qui doivent cependant
avoir un sens limité par d’autres dispositions du
méme acte. N’en devrait-il pas étre de méme de
I’exercice du pouvoir de réglementer le commerce ?
Afin de concilier I'exercice de ses pouvoirs je conclus
que dans un cas comme celui dont il s’agit, la juridie-
tion provinciale ne se trouve limitée par l'exercice de
celle du pouvoir fédéral, qu’en ce qui est de la compé-
tence de ce dernier,—et que la province peut encore
exercer son pouvoir sur cette partie du snjet de sa juri-
diction dans tout ce qui ne se trouverait pas en conflit
direct avec la législation fédérale sur un sujet de sa
compétence,—cette interprétation me semble conforme
a Pautorité suivante :— ]
A grant of power to regulate, necessarily excludes the action of
all others who would perform the same operation on the same
thing (1). :
Existe-il une législation fédérale sur le méme sujet;
same operalion on the same thing ? 11 est bien vrai que

(1) Story on Stat. and Const. law, vol. 1, see. 106,
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le parlement du Cenade a passé plusieurs lois concer- 1880

nant les compagnies d’assurances avant et depuis celle ‘ryy

dont il §’agit. C"x_ﬁ“’
Sans vouloir entrer dans 1’ examen particulier de Tue Queex

cette législation, sur laquelle je ne suis pas maintenant L, C°s‘

appelé 4 me prononcer, je crois cependant devoir faire Pansox h

allusion & quelques-unes de ses principales dispositions, ‘}gﬂ:"g;"“.

afin de faire voir qu'il n'y a pas de conflit entre les lois _ .

fédérales et la loi d’ Ontario. JOH_NEON“
La 40e Vict., chap. 42, qui a amendsé, consolidé et Fournier,J.

révoqué les lois antérieures dont la premiére est la 8le

Vict., ch. 48, adoptées par le parlement fédéral au sujet

des assurances a établi des dispositions dont le but évi-

dent est de protéger le public contre des pertes qui pour-

raient étre infligées par des compagnies irresponsables.

Les compagnies anxquelles cet acte s’applique sont d’a-

bord obligées de prendre une licence sans laquelle elles

ne peuvent transiger aucune affaire, il leur faut ensuite

faire un dépét entre les mains du ministre des finances

de $100,000 pour la siireté des porteurs de polices

d’assurances. Elles doivent aussi produire dans le

département des finances, ainsi qu’aux greffes des Cours

Supérieures, dans la juridiction desquelles elles tran-

sigent des affaires, une copie de leur acte d'incorpo-

ration, aussi, une procuration de la compagnie, en la

forme prescrite, a son principal gérant ou agent en

Canada, avec déclaration que la signification de tous

brefs ou procédures contre elle pourra étre faite aun

bureau de cet agent. Elles doivent fournir des statis-

tiques complétes et détaillées sur leurs affaires, indi-

quer tout changement survenu dans I'agence princi-

pale, donner ‘avis de l'obtention de la licence et aussi

de la cessation des affaires. Des dispositions spéciales

sont adoptées pour la liquidation des affaires dans le

cas d’insolvabilits. Enfin, elles sont soumises i 'ins-

pection et surveillance d'un inspecteur qui est revétu

173
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1880  de pouvoirs étendus pour faire exécuter toutes les
Tax dispositions de cet acte.
CimzENs’ (Ses dispositions, comme on le v01t ont pour but non
Tlllﬁs%ms“ pas de régler le contrat d’assurance, mais uniquement
v.  <de soumettre I'assureur dans l'exercice de son commerce
Parsoxs. comme tel & I'observation de réglements établis pour
WESTERN 15 protection du public. Ces lois n’imposent aucunes

P conditions comme devant faire partie obligatoirement
—  du contrat.
F °ur’_m_‘2"’ J. Ainsi la loi fédérale ne touche nullement a la nature
' du contrat d’assurance, ni aux conditions qui devront
en faire partie dont s'occupe exclusivement la loi d’On-
tario; les deux législations découlant de deux sources -
différentes de pouvoir, la premiére-du pouvoir de régle-
menter le commerce, et la seconde de celui de législater
sur les droits civils et la propriété, ne peuvent-elles pas
" subsister toutes deux, si leurs dispositions ne sont ni
contradictoires ni incompatibles ? Je dois avouer que
je ne trouve aucun conflit entre ces lois et -que je ne
vois aucun obstacle a leur exécution. Cette maniére
de voir est supportée par I'autorité suivante :
w....80 if a State, in passing laws on subjects acknowledged to be
within its control, and with a view to those subjects, shall adopta
measure of the same character with one which Congress may adopt,
it does not derive its authority from the particular power which heas
been granted, but from cthers which remain with the State, and
may be executed by the same means. All experience shows that the
same measures, or measures scarcely distinguishable from each
other, may flow from distinct powers ; but this does not prove that
‘the powers themselves are identical. Although the means used in
‘their execution may ‘sometimes approach each other so nearly as-to
‘be confounded, there are other situations in which they are suffi-
.ciently distinct to establish their individuality. (1)
Bien qgu'il soit possible de concilier ainsi l’existence
‘de ces deux législations, n’est-il pas évident cependant
-que la loi d’Ontario, portant exclusivement sur lapreuve
et la nature des conditions des contrats d’assurance

(1) Pomeroy Constitutional Law, p. 218,
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faits dans cette province, cette loi est intra vires 2 En 1880
effet 'émission d’une police d’assurance n’est pas néces- Tam
sairement nne transaction commerciale. Elle ne lest Cl'i‘:f)“r
certainement pas de la part de I'assuré, bien que d’aprés T!Ii_:ngf:ﬁ
le code civil, elle le soit de la part de l'assureur. Par- ~—

dessus s'exprime ainsi & ce sujet: Parsons:
WESTERN

Elles (les conventions d’agsurances) ne sont par leur na- INs. Co.
ture des actes de commerce au moins de la part de ceux qui se Jom:émom
font assurer. Mais comme presque toujours de la part de ceux ___
qui assurent, elles sont de véritables spéculations, c’est sous ce Feurnier,J.
point de vue que nous les considérons comme actes de commerce, ~
et. .que nous avons cru devoir en faire connaitre. les principes.

Dans le droit anglais, il en est de méme ; 1’assurance:
est une transaction commerciale, bien que le contrat
d’assurance dont il fait un usage constant soit du droit
civil.

‘L’acte constitutionnel ne dit nulle part que le droit
commercial est de la juridiction de la Puissance. Il
semble au contraire en lui-en attribuant spécialement
une certaine partie, comme la navigation, les banques,
les lettres de change et les billets promissoires, 1a faillite,
avoir laissé le surplus 3 la juridiction des provinces
comme faisant partie des droits civils.

A ce point de vue la loi d’Ontario aurait sa source
dans le pouvoir des provinces de législater surles droits
civils. C’est d’aprés ce principe que la cause de Paul
vs. Virginia a été décidée (1). Une loi de I'Etat de
Virginie avait déclaré que les compagmies d’assu-
rance non incorporées en vertu deslois de cet état
n’auraient pas le pouvoir de faire des affaires dans les
limites de I'Etat, 4 moins d’avoir obtenu une licence a.
cet effet, et déposé une certaine somme pour la garantie
des.droits des assurés. Le demandeur prétendait que
cette loi était inconstitutionnelle parce qu’'elle était
contraire an pouvoir du Congrés de réglementer le

(1) 8 Wallace 168,
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commerce. Le juge Field en pronongant le jugement
de la cour s’exprime ainsi :

Issuing a policy of insurance is not a transaction.of commerce.

Tre QUEEN The policies are simple contracts of indemnity against loss by fire,

Ins. Cos.

entered into between the Corporation and the assured, for a consi-

Pansons. deration paid by the latter.

‘WESTERN
Ins. Co.

v.

JOHNSTON. &

D’aprés cette autorité, c’est donc comme appartenant
au droit civil que la législature d’'Ontario avait droit
adopter la loi en question. Mais il y a un autre argu-'

Fournier, /. ment que je considére comme trés important dans le

cas actuel, c’est comme on le verra ci-aprés la recon-
naissance par le parlement fédéral du droit des pro-
vinces de législater & cet égard.

Bien que le paragraphe 11 de la section 92 donne aux
provinces les pouvoirs d’incorporer des compagnies pour
des objets provinciauz, on a cependant douté que les
termes soient suffisants pour comprendre le pouvoir d’in-
corporer des compagnies d’assurances. Il me semble
clair toutefois que les termes de ce paragraphe sont assez
étendus pour comprendre les compagnies d’assurances.
Si 'on objecte que I'objet d’'une compagnie d’assurance
n’est pas provincial, en ce sens qu'il n’a pas pour objet
un intérét concernant toute la province, c-a-d. un intérét
public, je répondrai que 'objet de la compagnie étant
de faire des affaires dans toute la province c’est ce que
les termes ‘objets provinciaux’ signifient, &'ils ont une
signification quelconque. Ils m'en auraient certaine-
ment aucune, si on les interprétaient comme ne donnant
que les pouvoirs d’incorporer des compagnies ayant un
intérét public provincial, une telle interprétation équi-
vaudrait & dire que le gouvernement peut déléguer et
faire remplir ses fonctions par des corporations, mais
quil n’a pas le droit d’incorporer aucune compagnie
pour des fins de commerce, d'industrie, etc. Il a sans doute
ce pouvoir, pourvu que les compagnies ainsi créées
bornent leurs opérations aux limites de la province.
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Si elles veulent aller au-del3, elles tombent alors sous 1880
la loi fédérale & laquelle elles doivent se conformer et  Tax

3 . . aye - va!
qui contient des dispositions spéciales pour ce cas. C"ﬁ‘f)“

Ce pouvoir d’incorporer des compagnies d’assurances l'le Q(lgEEN
. ] . o, ns. Cos.
exercé par la législature d’Ontario a été reconnu par la 0.

loi fédérale comme appartenant anx législatures provin- Parsons,
ciales. 7 Vf'f:’fgg“
La sec. 28 de 40 Vict., ch. 42, s’exprime ainsi a cet 0.
‘ JOHNSTON.
égard : —_
Fournier, J.

This- Act shall not apply to any company within the exclusive  ——
legislative control of anyone of the provinces of Canada, unless such
company so desires ; and it shall be lawful for any such company to
avail itself of the provisions of this Act, and if it do so avail itself,
such company shall then have the power of transacting its business
of insurance throughout Canada.

La premiére section de cet acte applique les lois de
faillite auxcompagnies d’assurances incorporées par le
parlement du Canada, ainsi qu’a celles incorporées avant
ou aprés la Confédération, par la législature d’aucune
province constituant actuellement le Canada.
~ On trouve encore dans la sec. 80 du méme acte
une autre reconnaissance du pouvoir législatif des pro-
vinces au sujet des assurances. Des doutes s'étant
élevés au sujet de certaines dispositions de 'acte d’On-
tario concernant les assurances mutuelles, cette section
de l'acte fédéral déclare que telles dispositions seule-
ment qui peuvent étre dans les limites de la juridiction
du parlement fédéral sont révoquées. Iy a dans cette
section, non-seulement la reconnaissance formelle des
pouvoirs de la province, mais il y a de plus la déclara-
tion si importante que l'acte n’est révoqué que dans sa
partie seulement oii il y a conflit de pouvoirs. C’est une
admission formelle que le sujet, en ce qui concerne son
coté commercial, est de la compétence du parlement
fédéral, tandis que pour ce qui concerne le droit civil,
comme la nature et les conditions du contrat d’assurance,
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1880 il reste sous le contréle de la législation provinciale.
Tue  Clest aussi en méme temps une confirmation de l'opi-
Cimtzens' nion exprimée plus haut sur les restrictions que le gou-
Tre Queex vernement fédéral et le gouvernement provincial doivent

Ins. Cos, . , . . . .
v.  S'imposer dans l'exercice de leurs pouvoirs respectifs,
PaRsoNS. afin de ne pas en dépasser les limites.
WEsTSEN 11 est vrai que Iexercice d'un pouvoir ne saurait &tre
Tox :;TON. dans la plupart des cas une raison suffisante pour établir
— _ son existence légale. Mais dans un cas comme celui
Fournier, J. qont il s'agit, out il y a de fortes raisons pour qu'il soit
exercé d'une maniére limitée comme il I'a été par la 40e
Vict., ch. 42, en reconnaissant le droit des provinces qui
parait également bien fondé, on doit en conclure que
Paccord des deux législations pour se tenir dans leurs
limites respectives, est une grande présomption qu’elles
n’ont exercé que les pouvoirs leur appartenant. Les
plus importants départements publics, comme la justice,
les finances, ont adopté depuis plusieurs années cette
maniére de voir en faisant exécuter les dispositions des
diverses lois fédérales au sujet des assurances. Cette
interprétation ne saurait sans doute prévaloir contre une
interprétation judiciaire, mais en l'absence de celle-ci,
Iinterprétation administrative ne peut manquer d;avoir
une grande importance. Story la met an second rang
et en parle en ces termes:—

And, after all, the most unexceptional source of collateral inter-
pretation is from the practical exposition of the Government itself
in its various deparuments upon particular questions discussed, and:
settled upon their own single merits. Those approach the nearest
in their own nature to judicial expositions; and have the same
general recommendation, that belongs to the latter (1).

Cette interprétation administrative a eu liew depuis
plusieurs années—Iles droits de licences ont été pergus,
les statistiques exigées ont été fournies, sans qu'il se
soit élevé aucune prétention au contraire, de la part des

(1) _Story Const. of the U. S. 1st Vol,, p. 290, No. 408,
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provinces ; de méme que le pouvoir exercé par la loi 1880
d’Ontario n’a pas été mis en contestation par le gouver- 'Tug
nement fédéral qui aurajt pu désavouer cette loi s'il C‘fgﬁ“’
letit considéré comme wultra wvires. Lorsque les deux Te Quemy
gouvernements sont d’accord sur ce sujet, et qu'ils font INS;,,('OS'
disparaitre par des lois les doutes qui pouvaient exister, P‘f“m’s'
n‘y_ aurait-il pas témérité a substituer une autre inter- v}’ﬁ?gﬁ“
prétation que la leur. §’il y a doute sur la question il ; ?

, X ] . . JomENSTON.
me scmble réglé par l'interprétation législative et les  —
. s e Fournier, J,
tribunaux n’ont qu’a s’y conformer. —

Ainsi, & part des raisons que j’ai données plus haut
au soutien de la loi d’Ontario, il y a donc encore a son
appui I'interprétation administrative et Iinterprétation
législative. 8i je ne parle pas de l'interprétation judi-
ciaire des cours d’Ontario, c’est parce qu'elle est mise
en question par le présent appel, mais elle n’en a pas
moins la plus haute Va/Ieur par l'unanimité d’opinions
des honorables juges qui ont été appelés & se prononcer
sur cette question, supportée comme elle l’est par la
décision de la Cour Supréme des Etats-Unis dans la
cause ci-dessus citée de Paul vs. Virginia.

. Indépendemment de la question de constitutionalité,
Pappelante prétend aussi qu'étant une compagnie incor-
porée par le parlement d’Angleterre elle se trouve par
cela méme soustraite & I'opération de la loi en question.

Quelle que soit l'origine des corporations, soit qu'elles
doivent leur existencé au parlement de la Puissance,
aux législatures provinciales, ou a un pouvoir étranger,
elles n’en sont pas moins, dans un cas comme dans
I'autre, soumises pour l'exercice de leurs franchises aux
conditions que peut leur imposer la loi du pays dans
lequel elles les exercent. Ces corporations ne sont en
réalité que des associations commerciales ne différant
principalement des sociétés commerciales ordinaires
que par la limite apportée a la responsabilité de ceux
qui les composent. La loi fédérale citée plus haute; sec.
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1830  1re, les met au méme rang que les sociétés de particu-
Tue liers faisant des affaires d’assurances. Elles ne peuvent
C‘Tf:;f)“’ pas plus que les autres sociétés se prétendre exemptes
Tue Queex de se conformer aux lois: Nos grandes maisons de com-
IN—S',S ** merce, qui ont des comptoirs dans presque toutes les
ParsoNs. provinces de la Puissance et dans un grand nombre de
vf'lf: o pays étrangers, ont-elles jamais prétendu faire fléchir
Jom"«’é'mox.' les lois des divers pays ou elles font leur commerce, de-
— _ vant les conditions qu’elles ont pu faire au sisge prin-
Fournier, J. 0ipal de leurs affaires. Quelque inconvénient qui puisse
en résulter, ne sont-elles pas obligées dans tous leurs
contrats, de se conformer aux lois de chaque pays ou
elles font des affaires. Il serait sans doute plus simple
et plus commode pour les compagnies d’assurance d’avoir
le pouvoir souverain de fixer elles-mémes leurs conditions
et de les imposer dans tous les pays ou elles pourraient
établir des bureaux. Mais ne serait-ce pasles mettre
au-dessus de la loi ? Loin de leur reconnaitre un pareil
privilége, les autorités et de nombreuses décisions judi-
ciaires sont d’accord sur le principe contraire. Cette
question a été aussi décidée dans la cause déja citée de
Paul vs. Virginia, ou le juge Field s'exprime ainsi a
ce sujet :

The recognition of its existence (Corporation) even by the other
States, and the enforcement of its contracts made therein, depend
greatly upon the comity of those States, a comity which is never
extended when the existence of the Corporation or the exercise of
its powers is prejudicial to their interests, or repugnant to their
policy. They may exclude the foreign corporations entirely, they
may restrict its business to particular localities, or they may exact
such security for the performance of its contracts with their citizens

as in their judgment will best promote the public interests.

Y

Il est & peine nécessaire de citer des autorités a ce
sujet, car il g’agit de Papplication d’une régle réglemen-
taire, locus regit actum. Je citerai cependant la suivante
parce qu'elle contient 'opinion de l'auteur du “Traité
du droit de la nature et des gens: |
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“Lorsque la police est applicable & des navires 1880
armés et équipés en Framce quoique étrangers, les Tue
dispositions de la loi francaise doivent étre suivies. La C‘T,ﬁf;“ i
Cour de Cassation a eu I'occasion d’examiner cette ques- T*l‘:fgfs’f_“ :
tion et I'a résolue dans ce sens. Merlin qui rapporte cet v.
arrét I'approuve (1).” a‘; RAONE.

“ Sur cette question,” disait M. Daniels, organe du mi- Ins. Tgc;‘.n
nistére public, “ rien n'est plus constant que le principe. youverox.
invoqué par les demandeurs et développé par Puffen- FourierJ
dorf, dans son traité du Droit de la nature et des gens: —
Quiconque passe un contrat dans les terres d'un souve- “
rain, se soumet aux lois du pays et devient en quelque
maniére sujet passager de cet état.”

La compagnie appelante prétend en outre que ses con-
ditions étant en substance les mémes que celles du statut,
elle doit en avoir le bénéfice, bien qu’elle ne se soit pas
conformée aux conditions qu'il impose a cet égard—ce
qui se réduit a dire que pour avoir éludé la loi, elle doit
en avoir le méme bénéfice que si elle 'avait respectée.

11 me parait clair que lorsqu’une compagnie ne fait pas
imprimer les conditions du statut en la maniére pres-
crite par la sec. 4, la sec. 8 veut qualors les conditions
soient censées faire partie de la police contre l'assu-
reur (as against the insurer) laissant I'assuré libre d’en
prendre ou non avantage, l'assurance n'étant alors
sujette 4 ancune autre condition que celles qui résul-
tent suivant la loi de la nature du contrat d’assu-
rance. Je n'entends pas discuter ici cette question qui
D’a déja été si souvent dans les tribunaux d’Ontario, et
sur laquelle une grande majorité des juges se sont pro-
noncés pour cette interprétation. Je me bornerai a
exprimer mon entisre et compléte adhésion a l'opinion
exprimée a ce sujet par I'honorable juge en chef Moss.

Pour ces raisons, je suis d’opinion que ces appels

doivent &tre renvoyés avec dépens.
(1) Alauzet, vol. 1, No. 194, p. 361.



268.
1880

Tag
Crmizens'

AND.
THE.QUEERN
Ins. Cos.
V.
PaRsoNs,

‘WESTERN
Ins. Co.
v
JOHNSTON. .

SUPREME COURT OF CANADA. [VOL. IV,
[TRANSLATED.]

FOURNIER, J.:—

The principal question to be decided in this case is
whether the Ontario Act, 89 Vic.,ch. 24,now ch. 162 of
the Revised Statutes of Ontario, “An Act to secure uni-
form conditions in policies of fire insurance,” is ultra
vires of the Ontario legislature. Its constitutionality
is questione& on the ground that the power of legislat-
ing in reference to the subject matter of insuranceé
belengs to the federal parliament, as the necessary
sequence of its exclusive power to regulate trade and
commerce. _

" In order to ascertain whether there is a conflict of
powers, the first step, no doubt, is to examine the
character of the law in question. Asmay be seen from
its title, the object of the Act is to secure uniform con-’
ditions in policies of fire insurance. The second section:
enacts that if the conditions of the contract of insurance
have not been strictly complied with, it shall not be
a sufficient reason to annul the contract, first, where
by reason of necessity, accident or mistake, the: condi~
tions have not been complied with ; secondly, where;
after proof of loss has been given in accordance with
the conditions of the contract, the company objects to
the loss upon other grounds than for imperfect com-
pliance with such conditions; thirdly, where, after
having received this proof, the company does not
notify, in writing to the assured, within a reasonable
time; the reason for which the company considers the
proof defective ; fourthly, when the court or judge for
any other reason comsiders it inequitable that the in-
surance should be deemed void by reason of imperfect
compliance with such conditions. The third seetion
declares that the conditions set forth in the schedule
to the Act shall; as against the insurers, be.deemed to be
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part of every policy of fire insurance, with respect to 1880
any property situate in the province of Onfario. These Tux
conditions must also be printed on the policy of insur- Cl'fgﬁm’

ance, with the heading *Statutory Conditions.”” The T}Iii(;ggsw
fourth section indicates the manner in which the con- o
ditions may be varied or omitted, or new conditions FAEsors
added, by being printed in a particular way. The fifth Yf;?éﬁf”
section declares that the variations shall not be bind- ; =
ing on the assured unless they have been made in con-  —
formity with the fourth section. If the contrary is Fouﬂr’ I
- done, the policy shall, as against the assurers, be sub-
ject to the statutory conditions only. By the sixth

section, it is declared that if any other conditions than
the statutory conditions are inserted in the policy, and
- that the judge of the court declares that they are not

just and reasonable, that such conditions shall be null

and void. The seventh section allows an appeal from

any decision given mnder the Act.

This synopsis of the law shows that it was not in-

tended to do more than to -establish the proof to be

given in certain cases, and to declare what shall be in

the province of Onfario the conditions upon which all
- contracts of insurance should be subjected to in accor-

.dance with the law. These provisions, entirely relat-

ing to civil law, do not, in any way, prohibit the com-
merce of the assurers, neither do they declare that the

policies which they insure are null and void. They

are just and reasonable conditions, and, in fact, are

almost similar to the conditions adopted by the major-

ity of insurance companies. How then can it be said

that this legislation in any wise refers to the power of
regulating trade and commerce? The subject matier

to which it is applicable is the- contract of insurance,

and does net that belong to the civil law, and does it

not come under the jurisdiction assigned to the provin-



270
1880

L ' Y
TeE
Crrizexs’
AND
TaE QUEEN
Ins. Cos.
.
Parsoxs,

‘WESTERN
Ixs. Co.
0.
JOHNSTON.
Fournier, J,

SUPREME COURT OF CANADA. [VOL. IV.

ces by paragraph nineteen of section 92 of the British
North America Act, * Property and Civil Rights” ?

No doubt the contract of insurance is extensively
availed of in commerce as well as by non-traders, but
the object of a contract does not change its character ;
whatever may be its object, the contract of insurance is
nevertheless a contract of inderanity, which is similar
to a contract of guarantee, and, as such, belongs to the
civil law. 1n commerce, contracts of sale, of exchange
and bail are constantly employed and executed. Does
it follow that any legislation in reference thereto must
be considered as being a regulation of commerce? If
this be so, if everything which has reference to com-
merce could for this reason come under the exclusive
control of the Federal power, the greater portion of the
powers of the provinces would thus become of no
availl, for commerce in its most comprehensive meaning
extends to everything. It is, as defined by a French
author, “ Cet échange de produits et de service. Clest
en derniére analyse le fonds méme de la société.”

" It is evident that this word cannot have inour con-
stitutional Act such an extensive meaning.

In order to determine the meaning of these words
in the second paragraph of section 91, they should not
be read alone, but, on the contrary, they should be taken
in connection with the whole of the provisions of
the Constitutional Act, in order to arrive at a conclusion
conformable to the spirit of the Act and to give effect to
all its provisions. The object of the law-giver, in divid-.
ing the legislative powers between the Federal power
and the provincial legislatures, was, as far as it was
possible in the new order of things, to conserve to the
latter their autonomy in so far as the civil law peculiar
to each province was concerned. 'We would, however,
arrive at a very different conclusion if we held that the
words in paragraph two had the comprehensive meaning

W
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that they have literally. But it is evident that it would 1830
not be interpreting them correctly, as in the following Tax
paragraph of the same section their meaning is limited. ™7™
If it had been the intention to give to this expression, THE Queex

“Regulation of trade and commerce, s. Cos,

7"

such an absolute .
meaning, why should certain subjects of legislation FARsoNs.
which certainly come under ‘ghe power of regulating 'Tns Co.
trade and commerce have been enumerated in the SormTox.
statute, such as navigation, ships and steamers, banks,
bills of exchange, promissory notes, insolvency and Fouﬂlf_r’ .
bankruptcy; all subjects which, without this special
enumeration, would be comprised within the power of
regulating trade and commerce. The proper conclusion
to draw, it seems to me, is that if the general expression
in this paragraph did not comprise, according to the
Act itself, all that certainly forms part of commerce, it
certainly should not comprise a subject-matter which
is only indirectly connected with commerce.

In the case of Severn v. The Queen, (1) I relied on
the definition given by Marshall, C.J., of the words,
“ Regulation of Commerce,” (which are in the Consti-
tution of the United States,) as follows: “That is the
power to regulate, that is to prescribe, the rule by which
commerce is to be governed. This power, like all others
vested in Congress, is complete in itself; may be exer-
cised to its utmost extent, and acknowledges no limita- -
tions other than those which are prescribed by the con-
stitution.” I still adhere to the correctness of this
definition. If we take it in its entirety, it is applicable
to the question now under consideration, and will help
us to solve it. We must, above all, not lose sight of
the last words, *“and acknowledges no limitations other
than those which are prescribed by the constitution.”
This restriction indicates that it is in the constitution
alone that the limitations of the power to regulate com-

(1) 2 Can, Sup. C. R. at p. 121.
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1830  merce will be found. After giving this power fo the
Tms  Pederal parliament by paragraph 2, section 91, the
C“:_:f)xs’ statute givesto the provinces legislative control over
TIIi:SQUEE‘T property, civil rights, and matters of a merely local
». and private nature. This special power, exclusively
PaRsoNs. gssigmed to the provinces, cannot by the terms of the
WESIERN constitution itself be considered as coming under the
To m?ém;m power of regulating commerce. The regulation of trade
— _and commerce must necessarily mean something else

F°u_m_ie_r’ than legislation on property and civil rights, subjects
which belong exclusively to the local legislature. In
excrcising its power, the Federal parliament, no doubt,
has the right to incidentally entertain these matters
which are under the jurisdiction of the provinces, but
this power cannot extend any further than to what is
just and reasonable and necessary in order to legislate
for commercial purposes only. The Federal parliament
could not, therefore, under the pretence of legislating
on commerce, entirely control a subject matter which
comes under the jurisdiction of the provinces. Any
legislation having reference to the regulation of com-
merce must be complete, but it need not necessarily
destroy the jurisdiction of the provinces over that part
of the subject matter which is not affected by such
legislation. ,

If this was not the case, whenever the federal power,
in exercise of its authority over commerce, should legis-
late in such a manner as to indirectly affect property
and civil rights, it would follow that all legislation over
the subject matter would belong exclusively to the
Federal parliament, and the legislative power of the
.prdvinces over the same matter would cease to
exist. The decision of the Privy Council, in the
case of L'Union St. Jacques v. Belisle (1), has enun-
ciated a principle which, applied to this case,

(1) L.R. 6 P. C. 36,
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enables us to reconcile the exercise of their respective 1880
powers by the Federal parliament and provincial Tem
legislatures. If this construction is not the proper C‘f;‘]’;“
one, what would be the consequence of legislation on Txlisngf:N
the subject of marriage? The Federal Government has o
jurisdiction over marriage and divorce ; the jurisdiction FARSONS.
of the provinces is limited to the solemnization of mar- v{f: Tgﬁ?
riage, which means the formalities required previous to Jomaros.
marriage. Now the general expression, “ marriage and ———
divorce,” literally interpreted, is susceptible of a very F°ur_mf_r"J'
extensive meaning. Could the Federal parliament, in
such a case, on the ground that the legislation over
marriage is assigned to it, extend its jurisdiction so as
to regulate the civil conditions of the contract, such as
dower, community of goods, and thus exclude the juris-
diction of the provinces over that portion of the civil
law ? On the contrary, is it not evident that the Federal
parliament should confine its legislation strictly to the
conditions which have reference to the capacity or in-
capacity of contracting marriage, and to reasons for
prohibition, and to other conditions relating to the
character of that contract, without interfering with
the civil rights appertaining thereto. This general
expression, in paragraph 26, section 91, “Marriage and
Divorce,” gives us another example of the use made in
the Constitutional Act of expressions, which must have
a limited meaning by the other provisions of the same
Act. Cannot the same process of reasoning apply in
construing the power of regulating trade and com-
merce ?

In order to reconcile the exercise of these powers, I
have arrived at the conclusion, in a case such as the one
now under consideration, that the provincial jurisdic-
tion is only limited by the exercise by the Federal par-
liament of its power, in so far as the latteris competént
to exlgrcise it, and that the province can still exercise
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1880 its power over that portion of the subject-matter over
Tae which it has Jjurisdiction, provided the provineial

CIT;T;NS’ legislation does not directly conflict with the federal
T?Ifngf:N legislation. This interpretation seems to be supported
». by the following authority : “ A grant of power to regu-
PARSONS. Jate necessarily excludes the action of all others who
‘WEeSTERN .
Ins. Co. would perform the same operation on the same
TONTON. thing” (1). The question, therefore, is, is there any
federal legislation on the same subject, same operation
on the same thing 2 It is quite true that the parlia-
ment of Canada has passed several statutes relating to
insurance companies, prior and subsequent to the law
now under consideration. Without wishing to enter
into a minute examination of this legislation, upon
which I am not at present called upon to decide, I will,
however, refer to some of its principal provisions, in
order to show that there is no conflict between the fed-
eral laws and the statute passed by the legislature of
Ontario. The statute 40 Vic., ch. 42, which amends,
consolidates and repeals the previous legislation (the -
first Act being 31 Vic., ch. 48) passed by the Federal
parliament, in reference to the subject-matter of insur-
ance, enacts several provisions, the object of which is
clearly to protect the public against any loss which
might result from companies being irresponsible. The
companies to which this legislation applies are first
obliged to take out a license, without which they can-
not transact any business; they must afterwards de-
posit in the hands of the Minister of Finance the sum
of $100,000 as security for the holders of their policies
of insurance. They must also file in the Department of

Finance, and also in the offices of the Superior Courts

having jurisdiction where they transact business, a

copy of their charter of incorporation, as well as a

power of attorney, in the form prescribed on the part

(1) Story Stat. & Const Law, 1st Vol. s. 1,057,

Fournier, J.

—

-
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of the company, to its principal manager, with a de- 1880 ‘
claration that the service of any writ or proceeding Tre
against the company can be made at the office of such Crrizays’

AND
agent or manager. They must as well furnish com- Tee Quenx

plete and detailed statistics of their business, and notify INS,',,COS'
any change with respect to their head office, give notice FARSONs.
that they have obtained a license, and also notify when VI?: oo
they cease to do business. Special provisions are Formarox
enacted, with a view of winding up such companies in  ——
case of their insolvency. Lastly, they are subject to the FownienJ.
inspection and supervision of an inspector, who is given
sufficient authority for the carrying out of the provi-
sions of the Act. :

These provisions it is clear, have nothing whatever
to do with respect to the contract of insurance, but are
only for the purpose of subjecting the insurer in the exer-
cise of his trade as such, to certain regulations establish-
ed for the protection of the public. Thislegislationdoes
not impose any conditions which necessarily form part
of the contract.

We find, therefore, that the federal legislation does
not in anywise affect the nature of the contract of in-
surance, nor the conditions forming part of such con-
tract, and that the legislation of Omntario, now under
consideration, deals exclusively with that subject,—
both legislations deriving their respective powers from
different sources, the first from the power of regulating
trade and commerce, and the other from their power of
legislating over civil rights and property. Why, if the
provisions of these laws are neither conflicting nor an-
tagonistic to one another, can we not hold that both are
constitutional ? I must confess that I see between
them no conflict, and I see no obstacle to their being
carried into operation. This view of the case is sup-
ported by the following authority (1) :

15 (1) Pomeroy on Constitutional Law, 218
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1880 So, if a State, in passing laws on subjects acknowledged to be within_
Vv~ jtg control, and with a view to those subjects, shall adopt a measure
Crrizayy' Of the same character, with one which Congress may adopt, it does
AND  not derive its authority from the particular power which has been

T?:ng(iEN granted, but from the other which remains with the State, and may
e, be exceuted by the same means. All experience shows that the same

ParsoNs. measures, or measures scarcely distinguishable from each other, may
WEsTERN flow from distinct powers ; but this does not prove that the powers

INS,"’ Co. themselves ave identical. Although the means used in their execution
JomNsToN. may sometimes approach each other so nearly as to be confounded,

Foumr 7. there fmre oth.er' si?ufxtion.s in which they are sufficiently distinct to
" "establish their individuality.

Although it is possible to thus reconcile these
legislations, is it not evident, however, that the Act
passed by the legislature of Ontario, relating exclu-
sively to the proof to be made in case of loss, and
to the nature of the conditions of contracis of in-
surance effected in the province of Ontario, is intra
vires ? for the issuing of a policy of insurance is not
necessarily a commercial transaction ; it is certainly not
one on the part of the assured, although, by the Civil
Code of the province of Quebec, it is a commercial
transaction on the part of the assurer. Pardessus,
Droit Commercial, says:

Elles (les conventions d'assurance) ne sont pas par leur nature
des actes de commerce de la part de ceux qui se font assurer. Mais
comme presque toujours de la part de ceux qui assurent, elles sont
de véritables spéculatious, c’est sous ce point de vue que nous les

considérons comme actes de commerce et que nous avons cru devoir
en faire connaitre les principes.

It is the same in England ; insurance is a commercial
transaction, although the contract of insurance itself
forms part of the civil law. In our constitutional Act
I cannot find anywhere that commercial law is under
the jurisdiction of the Dominion; it seems to me, on
the contrary, that the Act, by assigning specifically to the
Dominion legislative control over a part of the commer-
cial law, such as any law on navigation, banking, bills
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of exchangé, promissory notes and insolvency, has left \1'8\‘83

the residuec to the jurisdiction of the several provinzces _ Tae

: . . . . . Crrizeny'
as coming under the head “civil law.” In this view = 4y
of the casé, the Act now under consideration would T'I‘:ng:;?N
derive its authority from the power of the provinces to _ .
legislate on civil rights. It is on this principle that ;;I:::;
the case of Paul v. Virginia (1) was decided. A law st Co.
passed by the State of Virginia enacted that insurance 5 ° =
companies, not having been incorporated under the laws Foumies.J
of the state, could not transact any business within the """
limits of the state without previously taking out a
license and depositing a certain sum as security for the
rights of the assured: The plaintiff contended that the
law was uncounstitutional, because it was contrary to
the power of Congress to regulate trade and commerce.
Mr. Justice Field, who delivered the judgment of the
court, makes use of the following language :— '

Tssuing a policy of insurance is not a transaction of commerce.
The policies are simply contracts of indemnity against loss by fire,
entered into between the corporation and the assured for a consider-
ation paid by the latter.

According to this decision, the legislature of Oniario
had power to pass the law in question as being a part
of civil law.

But there is also another argument which I consider
conclusive; it is, as will be seen hereafter, the recogni-
tion by the Federal parliament of the right of the local
legislatures to legislate on this subject. Although, by
paragraph 11 of section 92, power is given to the pro-
vinces to incorporate companies for prowincial objects, it
has, however, been contended that these words are not
sufficient to comprise the power to incorporate insur-
anceé companies. It seems to me, however, that the
terms are sufficiently comprehensive to include insur-
ance companies. If it is objected that the obJect of an

(1) 8 Wallace 168,
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1880  ingurance company is not provincial in the sense that
Tae  its object has not an interest for the whole province,
CimZeNs' that is to say, a public interest, I answer by saying that
TII!NESQUEEN the object is to transact business throughout the pro-
2. vince. This must be the interpretation to be given to
PARSONS.  these words, if they are to have any signification what-
vﬂf: ng_y' ever. They certainly would have no meaning whatever,
Jomlgé'rox. if they were interpreted as giving the power only of
—— _ incorporating companies having a public provincial
Fournier, . interest. Such an interpretation would be equivalent
to saying that the Government could delegate its func-

tions to corporations, and have them exercised by them,

and that they have no power to incorporate companies

for the purpose of commerce, industry, trade, &ec., &ec.

They certainly have, in my opinion, that power, pro-

vided the companies thus incorporated limit their oper-

ations within the limits of such province. Ifthey desire

to go outside of the province, they come under the pro-

visions of the federal law, to which they must conform,

and which contains special provisions for such event,

This power of incorporating companies, exercised

by the legislature of Ontario, has been recognized by

federal legislation, as belonging to provincial legisla-

tures. Sec. 28 of 40 Vic., c. 42, enacts :—

This Act shall not apply to any company within the exclusive
control of any one of the provinces of Canada, unless such company
so desires, and it shal. be lawful for any such company to avail itself
of the provisions of this Act, and if it do so avail itself, such company
shall have the power of transacting its business of insurance through-
out Canada.

The first section of this Act makes the laws respect-
ing insolvency applicable to insurance companies incor-
porated by the parliament of Canada, as well as tothose
incorporated prior to and after Confederation, by the
legislature of any province now constituting Canada.
We also find in the 80th section of the same Act another
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“recognition of the power of the provinces to legislate on 1880
the subject of insurance. Doubts having been raised as  Tar
to the validity of a certain Ontario statute relating to CT™Ze¥s
mutual insurance companies, this section of the Federal Tas Queex
Act declares that only such provisions as are within INS;,?OS'
the jurisdiction of the Federal parliament are repealed. Parsoxs.
In this section there is not only the formal recognition Vg;’:"gg‘

of this power in the province, but there is also this = .

imporfant declaration, that the Act repeals only JOHNSTON.
that part of its provisions involving a conflict ofRitchie,C.J

power. It is a formal admission that this subject- —
matter, when treated in its commercial aspect, is

within the control of the Federal parliament, whilst,

when regarded as relating to civil rights, such
as involve the form and nature of the conditions of

insurance, it remains under the control of the provin-

cial legislature. This also confirms the opinivn above
stated, as to the restrictions which the Federal and

provincial governments must impose upon themselves

in the exercise of their respective powers, in order to

keep within the limits of their jurisdiction. It is true

that the exercise of a power would not be a sufficient

reason, in many cases, for declaring that it legally exists,

but in a case such as the one now under consideration,
where there are cogent reasons for exercising this
power in a limited manner, asit has been by 40 Vic., ch.

42, recognizing the power of the provinces, which

seems equally well founded, we may fairly presume

that the accord of both legislatures to keep themselves

within the limit of their respective powers, was for the

purpose of exercising such powers as properly belonged

to them respectively. The most important public de-

partments, such as the Department of J ustice, and the

Department of Finance, have for some years past
adopted this view of the law, by seeing that the re-
quirements of the several federal laws relating to
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1880  insurance were strictly complied with. Such an in-
Tam  terpretation could not prevail, no doubt, against a

C‘i‘;ﬁ“’ judicial decision, but, in the absence of the latter, the
TrIm Qémmv interpretation given by the departments must have
NS, UOS,

. great weight. Story thus speaks of the value of the
ParsoNs. game 1): )

‘WESTERN . .
Ins. Co. And, after all, the most unexceptional source of collateral inter-
v pretation is from the practical exposition of the Government itself,
JOHNSTON.

— 7" and its various departments, upon particular questions discussed
Fournier, J.and settled upon their own single merits. These approach the

~=—  nearest in their own nature to judicial exposition, and have the
same general recommendation that belongs to the latter.

This departmental interpretation has been acted
upon for several years; the license fees have been ..
collected, statistics have been furnished without any
contention on the part of the provinces, and the power
exercised in virtue of the law of Ontario was not con-
tested by the Federal Government, who had the
authority to disallow the Act had they considered it
wltra vires. 'When both Governments are in accord,
and in order to dispel any doubts specially legislate,
would it not be unwise to substitute another interpre-
tation than theirs ? Ifthere is any doubton the matter,
it seems to me to have been settled by legislative inter-
pretation, and all the tribunals have to do is to conform
themselves thereto. Thus, besides the reasons I have
given above in favor of the law of Ontario, there is also
in its favor administrative interpretation and legislative
interpretation. If I do not add judicial exposition of
the Ontario Courts, it is because their decisions are being
appealed from ; but it is, nevertheless, of the greatest
weight, as it has been the unanimous opinion of all the
judges who have been called upon to pronounce upon
this question. In addition to this we have this
decision supported by the Supreme Court of the United
States in the case of Paul v. Virginia. Besides the

(1) Story—Constitution of the United States, Vol. I, No. 408,
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question raised as to the constitutionality of the Act, 1880
the company (appellant) contends that, because it has T
been incorporated by the parliament of Great Britain, Cl'f;’f)m’
it is not subject to the provisions of the Act now under Tae Quesx
consideration. Whatever may be the origin of the NS},,COS'
corporation, whether they owe their existence to the FARsoNs.
parliament of the Dominion or to the provincial legis- ey
latures, or to a foreign power, they are nevertheless in 0.
; . . . JOHNsTON,

the one case as the other, subject, in order to exercise
their franchise, to the conditions which may be im- Fournier,J.
posed upon them by the laws of the country where

they desire to exercise such franchise. These corpora-

tions are in reality only commercial associations, which

only differ from ordinary commercial partnerships as to
thelimited liability of the membersthereof. The federal

statute which I have cited, by the first section, treats

them as ordinary associations of individuals transacting
insurance business. These corporations cannot, any

more than other associations, set themselves above the

law, to which they are obliged to conform. Our large
commercial houses, which have branch houses in the

different provinces of the Dominion as well as in foreign
countries, have never for a moment pretended that they

could set themselves above the laws of the provinces or
countries in which they carry ou business, and claim

that they should be subject only to the laws in

force at their principal place of business. Whatever

may be the inconvenience, are they not obliged in all

their contracts to conform themselves to the laws of the
"country where they carry on business? It'would, no

doubt, be much simpler and more advantageous for
insurance companies, to have the power of determining
themselves their conditions and to impose them in all
countries where they would open offices. Would this

not be putting them above the law ? Far from recog-

nizing that they have such privileges, numerous
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authorities and judicial decisions agree to the contrary.
This point has already been decided in the case of
Paul v. Virginia, already cited, in which Mr. Justice
Field says: ‘

A recognition of its existence (corporation) even by the other
States, and the enforcement of its contracts made therein, depend
greatly on the comity of those States, a comity which is never
extended when the existerice of the corporation or the exercise of
its power is prejudicial to their intent or repugnant o their interest.
They may exclude this foreign corporation, they may restrict its
business to particular localities, or they may exact security for the
performance of its contracts with their citizens, as in their judg-
ment will best promote the public interest.

It is hardly necessary to cite authorities on this
point, as it is only the application of the elementary
rule “/ocus regit actum.” 1 will cite, however, the
following, as it contains the opinion of the author of
the “Traité du droit de la nature et des gens” :

Lorsque la police est applicable & des navires armés et equipés en
France quoique étrangers les disposition de la loi frangaise doivent
&tre suivies. La cour de Cassation a eu occasion d’examiner cette
question et I’a résolue dans ce sens. Merlin qui rapporte cet arrét
I'approuve.

“Sur cette question,” disait Mr. Daniels, organe du ministére
public, “rien n’est plus constant que le principe invoqué par les
demandeurs et developpé par Puffendorf': Quiconque passe un
contrat dans les terres d’'un souverain, se soumet au loi du pays et
devient en quelque maniére, sujet passager de cet état (1).”

The company (appellant) also contends that their con-
difions being in substance similar to the statutory
conditions, they may avail themselves of the statutory
conditions, and yet not comply with the requirements
imposed by the statute; that is to say, in my opinion,
because they have evaded the law, they should have
the same right as though they had complied with it.
It seems to me clear that when a company does not have
the statutory conditions printed, as prescribed by sec.
4, the third section provides that they may form part

(1) Alauzet, Vol. 1, No. 194, p. 361.
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of the policy “as against the insurers,” leaving it 1880
optional to the insured to take advantage of them or Tup
not, the insurance then being subject to such conditions Crzess
as- result from the law bearing on the subject of Tae Quess
contract of insurance. I do not presume here to dis- Imfos'
cuss this point, as it has been so often before the'Courts FParsoxs.
of Ontario, and as the large majority of the judges have VIV::TS;‘.N
given their opinion in favor of this construction of the _ .
Act. It is sufficient for me to say that I entirely con- JOH_m’iox'
cur with the opinion expressed by the learned C. J.Fournier,d.
Moss on this point, in the cases now before us. -
For these reasons I am of opinion that these appeals

should be dismissed with costs.

HeNRY, J. i(—

Several important questions were raised and argued
in this case, not the least of which was that as to the
constitutionality of the Act of Ontario. which provides
for conditions in policies for fire insurance such as that
which is now contested by the appellants. I have
considered that subject, and have arrived at the con-
clusion that the Act is imtra vires. It is contended
that, inasmuch “as the regulation of trade and com-
merce,” by the 91st section of the British North America
Act, is specifically given to the parliament of Canada,
there is no power in a local legislature to regulate by
enactment the rights of insurers and those they insure
against loss or damage by fire. It is also contended
that, if it be not so, the local legislature might, by
the imposition of conditions and restrictions, frustrate
the object of a company chartered, or incorporated by,
or under, an Imperial Act, as is the case with the
appellant’s company, or by or under an Act of the
parliament of Canada. The contention may or may
not be well founded, but local legislation has not yet
reached that point, and besides, the settlement either
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way cannot, I think, affect the mhin question. Ifit
ever does, it will be time enough to deal with that
position when it arises. - If the power to regulate the

Tre Queey matters in question be with the local legislature, it is

Ins, Cos.
v.
PARsoNS.

‘WESTERN
INS Co.

J OHN s'ron

miomties

Henry, J.

not easy to find the authority to question, control, or
limit the exercise of it.

‘We must construe the words of sec. 91, whichIT'have
quoted, by the whole Act, and the several important
objects in view, and be governed by what is intended
by it. The regulation of trade and commerce is a very
comprehensive, but, at the same time, a very indefi-
nite and vague term, and, if construed in its compre-
hensive meaning, would include a great variety of
subjects which we find specifically added in the list of
subjects given to the parliament of Canada, such, for
example, as “beacons, buoys, lighthouses,” “ navigation
and shipping,” “Quoarantine and establishment of
marine hospitals,” “Currency and coinage,” “ Banking,
incorporation of banks, and the issue of paper money,”
“ Bills of exchange and promissory notes,” ‘ Interest,”
“Legal tender,” “ Bankruptcy and insolvency,” and
others. From this it may be fairly assumed the
term was wused in some generic, but, at the
same time, qualified sense, and not intended to
apply to the regulation of trade and commerce in regard
to all subjects that may be found to contribute to the
one or the other. The operations of manufacturers, the
hiring of their operatives, the providing and erection
of machinery, procuring the raw materials used by
them, with the necessary contracts and agreements and
expenditure of labor employed, and the interests of all
parties engaged, from the owner of the soil through all
the train of persons engaged in producing and supply-
ing luiber, iron or other materials for manufacturing
purposes, may all be said to be intimately connected
with trade and ¢ommerce, and be included in thé gen-

~
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eral term used, and if they were not shown by the 1880
whole Act and its objects to be excepted, we might pos- Tae
sibly conclude them to have been intentionally includ- Clﬁﬂm,
ed. The matters just referred to all tend to contribute Tae Quers
to and create trade and commeree ; but a Fire Insur- INS',,?OS'
ance Company may operate, as they do in some cases, PARSONs.
only in respect of agricultural buildings, which but v};ffg?

very remotely have any effect on the trade and com- Jomgérox—

merce of the country. If organized for local operation, = __

we find, by number eleven of the list of subjects given H‘:’iy_' J.

to the local legislatures, the charters are to be granted

by them. “The incorporation of companies with pro-

vincial objeets ” are the words used. But apart from

these considerations, “ Property and civil rights in the

province ” being within the power of the local legis-

latures, we must determine the extent to which, if any,

the power 1o deal with them is necessarily restrained,

and what limitation of them the British parliament in-

tended to provide in reference to the exercise of it, by

giving to parliament “ The regulation of trade and com-

merce.”

~ As I have before said, we must construe the whole

Act together, and so as to give effect, if possible, to

every part of it, and reconcile and ascertain what seem-

ing contradictions the British Act contains.

; From the pecular distribution of the legislative powers,

and the mode adopted, it was a difficult undertaking to

legislate so as to prevent difficulties arising, but they

are to be properly resolved only by keeping prominent-

ly in view the leading objects intended to be provided

for. Looking only at number 26 in the list contained

in section 91, and finding the words “ Marriage and

Divorce,” we would at once conclude that those words

included everything with respect to those subjects ; but

in number 12 of section 92 we find “ The solemnization
“of Marriage in the previnee ™ is expressly given to the
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local legislatures: No doubt can be entertained that,

considering both provisions, notwithstanding any other
provision of the Act, the intention was to give the

Tae Queexy power to regulate the solemnization of marriage to the

Ixs. Cos.
Ve
Pagrsoxs.

‘WESTERN
Ixs. Co.
v,
JOHNSTON,

Henry, J.

local legislatures. I admit that the two cases are not
exactly alike, but still it shows no one part of the Act
should be alone looked at.

The incorporation of fire insurance companies with
provincial objects being given to the local legislatures,
they can, as to them, prescribe conditions and terms
for the conduct of the business, and regulate the rights
of the companies and those dealing with them. With
the power to deal with the whole subject of property,
real and personal, and civil rights, and the right to
prescribe and regulate as just stated, in respect of the
incorporation of companies with provincial objects, it
would be unreasonable to conclude they were intended
to have no power to apply the same, or similar condi-
tions, to the dealings of other companies chartered out-
side. It would be, I think, improper to conclude that
the Imperial Parliament, in the use of the words “the
regulation of trade and commerce,” in the peculiar con-
nection in which we find them, could have intended
them to apply, not only to the regulation of trade and
commerce, as generally understood, but to all trading
and commercial contracts, so as to limit the operation of
the provision giving specifically the subject of property
and civil rights to the local legislatures.

If once decided that contracts for fire insurance are

necessarily beyond the powers of the local legislatures, .

where can a line be drawn to save to them the power
to legislate touching the wages and contracts connected
with manufactories, mercantile transactions, or others,
or in respect to liens on personal estate, in the shape of
stocks of goods, or to mercantile shops or warehouses.
The words of a.statute, unless the context shows
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otherwise, or they have a technical meaning, are to be 1880
construed according to their well understood and accus-  Tam
tomed meaning. “Trade ” means the act or business C“Z;‘f)“’
of exchanging commodities by barter, or the business of Ter Queex

buying and selling for money—commerce—traffic— INstOS
barter ; it means the giving of one article for another Parsoxs.
for money or money’s worth. “Commerce” is only vﬂf“fg:“
another term for the same thing. Neither of the terms _ v.
includes the rules of law by which parties engaged in JO?_S_T_ON'
trade or commerce are bound to each other, but when Henry,J
their regulation is given to a legislative body, it must
be assumed the intention was that control in some
respects was to be exercised, but to what ex-
tent, we must judge in this case by taking
the whole Act into consideration. I have mno
doubt that the Dominion parliament has power
to enact general regulations in regard to trade and com-
merce, but not to interfere with the powers of the
local legislatures in the matter of local contracts,
amongst which is properly included policies of insur-
ance against loss by fire on property in the same
province.

“To regulate” trade may remotely affect some of the
conditions and terms under which articles are pro-
duced, but not necessarily so; and the regulation of it
may consist only in rules governing the disposition or
sale of goods, or may include conditions under which
goods are manufactured, by which they become liable
to duty. The term or expression “Regulation of trade
and commerce” cannot, under the Imperial Act, be
construed to extend to and include contracts for the
erection, purchase, or renting of warehouses, manufac-
tories, or shops used for trading or commercial purposes.

In some of the cases I have put, trade and commerce
would be regulated. In the others they might be
affected, but only incidentally, by the laws regulating
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1880  contracts; nor is it, I think, at all necessary under the
Tms  Act, that they should be construed to regulate contracts.
C“:;ﬁ“’ This view is in accordance with the decision of the

Tre Queex Supreme Court of the United States, in Paul v. Vir-
INS;,(_JOS' ginia (1), cited in this case by the learned Chief Justice
ParsoNs. of Onfario, and which, in the absence of English
vﬂ:‘:“g;"“ authorities, I feel at liberty to adopt.

v I was of the majority of this Court who decided
JOHEON' against the constitutionality of the Act of Ontario under
Henry, J. which the case of Severn and The Queen came before

T us; but that case was essentially different from this, as
will appear by a comparison of my reasons in the two
cases.

Having disposed of the first, and, in several respects,
the most important point, I will briefly consider what
conditions attached to the insurance by the terms of the
interim receipt, upon which the action in this case was
brought.

The legislature having enacted that all policies
should be subject to certain prescribed conditions,
which were required to be printed on them (except
where variations were appended in the manner pre-
scribed), a question is raised how such legislation affects
insurances created by the usual interim receipts, which
provide that the conditions of the particular company,
which differ from the statutory ones, shall be applicable.
The legislature has virtually said that unless the pre-
scribed conditions are printed as directed on the policy,
there shall be, in fact, none in the interest or for the
benefit of the company ; but, although not so printed,
they may be invoked by and for the insured, and
“shall, as against the insurers, be deemed to be part of
every policy -of fire insurance.”

The statute thus plainly negatives the right of the
insurers to invoke the conditions unless printed on the

(1) 8 Wallace 168.
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policy as it requires. Whether in the case of an insur- 1880
ance by an interim receipt referring to conditions differ- Ty
ent from the statutory ones, by which the insurers C"’;;’f)“’
are shown to ignore the enactment altogether, they can Tae Querx
set up any condition at variance with the statutory INS;,?OS'
ones, or invoke the latter, is a question that, in my view Farsoxs.
of the meaning of the statutes, should be resolved v}r;:%g“
against them.

They are not justified in inserting in a policy any " ___
condition at variance with the statutory ones, and any Henry,J.
such, for that reason, could not be a defence, and,
being in that position, they cannot invoke the latter,
for they are only to be deemed to be part of the policy,
as against them, and not in their favor. If, therefore,
that is the result, it has arisen because they have ignored
the statutory provisions which they were bound by,
and in departing from- which they must be held to
have, by their own act, become amenable to the conse-
quences. 4

I entirely concur in the observations made by the
learned Chief Justice of Ontario, in the second paragraph
of his judgment in this case, and think it is the duty of
courts to enforce obedience to the laws;and not to give
the benefit of a provision to parties who, by their overt
and deliberate acts, have violated it. After the enact-
ment, companies should have changed their interim
receipts, and made the reference in them to the statut-
ory conditions, or to them with the variations and -
additions, as they might desire; but to make reference
to conditions in opposition to the statute, is what they
were clearly not justified in doing.

The amendment in the declaration as to the allegation
of the time for making the claim was virtually made
by the Court of Queen’s Bench and sanctioned by the
Court of Appeal, so that the declaration may be con-
sidered in that respect as in conformity with the statut-

19

v,
JoHNsTON.
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ory condition ; and the proof was given as therein pro-
vided.
On a careful examination of the evidence I have

Tue Queex arrived at this conclusion :—

Ixs, Cos.
v,
Parsoxs.

WESTERN
Ixs. Co.
?.

JOHNSTON.

Henry, J.

Although the statutory conditions could not be
invoked by the appellants, the first of them—providing
for the avoiding of the policy in case of misrepresenta-
tion or omissions to communicate circumstances material
to be known to the company—is supplied by the law
otherwise, and is applicable to the question of other
existing insurances not notified. The pleas alleging the
other insurances in the “Canade Farmer's Insurance
Company ” and the “ Caneda Fire and Marine Insurance
Company ” are not proved, for it is clearly shown that
the policies of those two companies were on goods
different from those covered by the interim receipt
herein.

Although in the view I take of the law, it is not
necessary for me to refer to the matter of the gun-
powder, I may say that I agree with the ruling that
the verdict of the jury should settle the point as to the
quantity of it. It was the only one in regard to which
there was conflicting evidence and which became
necessary to be found by the jury. I think the evidence
abundantly warranted that finding, and that under it
the appellant is shown not to have a greater quantity
than he was justified in having by the statutory con-
dition relating thereto, if it were applicable. I am
of the opinion there is nothing in any of the other pleas
which requires special notice. I think the respondent
is entitled to recover the amount claimed, and that the
judgments appealed from should be confirmed and the
appeal dismissed with costs.

Since this judgment was prepared in December last,
I heard very attentively the argument of other cases
on the constitutionality of two Acts—one of the
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Dominion parliament, the other of the Act under con- 1880
sideration in this case; but have heard nothing to  Tug

induce me to change my views, but, on the contrary, 0"‘2@“’
much to sustain them. THE QUEEN
Ixs. Cos.

Since judgments were delivered in the Queen v. the o
City of Fredericton, 1 lighted upon a judgment of the FParsoxs.

Privy Council, which sustains the views I therein VIV‘f:Tg;‘N

enunciated as well as those in my present judgment. v,
In Ingram v. Drinkwater (1), it was held, as by the JOIEEON,

head note, that although the words of the statute—  Henry, J.

ey

Were large enough to include a rent charge in lieu of tithes, they
would not necessarily do so if it appeared from the general wording
of the Act that it was not intended to apply to incorporeal rights.

The doctrine, as laid down by .the Court, is thus
stated :—

It is clear that, under the 6th section of the Act of 1860, the rate
can only be laid on property legally liable to be included in the
valuation under the 2nd section, and the only words in that section,
or throughout the Act, which the respondent relies upon to make the
amount paid to the vicar rateable, are the words “real estate,”
which, doubtless, are large enough to comprehend it, if intended to
do g0, but which have not necessarily that effect unless so intended ;
and looking to the collocation of those words in the different sections,
as well ag to the whole frame and general wording of the Act, their
Lordships are of opinion that the rating powers were not intended 0
include or apply to the amounts payable to the appellant, and
others similarly circumstanced.

Citizens' Insurance Co. v. Parsons.

This is an action on a policy of insurance made alter
the passing of the Act of the legislature of Ontario, 39
Vic., ch. 24, and the policy did not contain the condi-
tions as required by that Act.

The same questions are raised here as in the case of
the Queen Insurance Company v. Parsons, decided this
“term : first, as to the constitutionality of the Act, and,
secondly, as to the consequence of a company ignoring
the Act, and inserting conditions different from those

(1) 32 T, T. N. S, 746,
193



292 SUPREME COURT OF CANADA. [VOL IV.

1880 prescribed by it. I have given,in my judgment in that

Taw  case, my viewson both subjects, and, in accordance with

Cm;f)“’ those views, I have now only tosay that, in my opinion,

Tue Quesx the Act in question was not wlira vires, and that, as the

INS;,?OS' appellants inserted conditions in the policy contrary to

Parsoxs. jts provisions, they caunot set ‘them up as any answer

WESTEW 44 the respondent’s action.

Tonsisos The insertion of the conditions in the manner and

——  substance adopted being virtwally prohibited by the

Henry, J. gstatute, no effect can be given to them in favor of the

T insurers. They cannot invoke the aid or benefit of the

statutory conditions, because they did not obey the

statute by inserting them. They undertook to make

a contract in terms forbidden by the statute, and must

take the consequences of a refusal of the Courts to ratify

their attempt to evade the statutory provisions. Such

conditions being prohibited, neither party is bound by

them. Had it not been so, the respondent could have

bound himself by any conditions agreed upon. But

the legislature having, for, T have no doubt, wise ob-

jects, interposed and provided the only means of escape

from the statutory conditions, which is by the insertion

of them in full, and appending, in a prescribed manner,

variations or additions, the conditions otherwise made

are void in every respect. The legal course not having

been pursued, we can substitute nothing in its stead.

Such is the result, so far as I am able to determine and

declare it. In so declaring it, I must not be understood

as declaring that the policy is threfore free of all condi-

tions, for the general principles applicable to all con-

tracts still remain. My decision and remarks are only

intended to apply to peculiar conditions, added to the

ordinary implied ones, by insurance companies in their
policies.

The appellants contend that, as their company was

incorporated by the Dominion parliament, they cannot
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be reached or affected by a local Act. That contention 1880
has been well answered in the judgments appealed T
from. If, as I have considered, the local legislature C“;:‘f)"s’
had the right to regulate fire insurance contracts, in Tar Quesy

common with others, it matters little where the mere INS;,.COS'
corporate existence is created. By the comity of nations FParsons.
and countries, companies chartered in one country are VIV;:T(’;‘;N
acknowledged in others, but, at the same time, foreign Tommmos
companies must carry on their affairs and business, and -
be gnided and governed by the local laws of all coun-
tries in which such affairs and business are carried on.

The issues tendered by the only pleas brought to our
notice become, for the reasons given, immaterial, and
are therefore no answer to the action of the respondent.
Those pleas are founded, according to my views, on
illegal conditions in the policy, and the breach of them
cannot, therefore, be alleged as a ground of defence.

I think the appeal should be dismissed, and the
previous judgments affirmed, with costs.

Henry, J.

TASCHEREAU, J. :(—

I do not concur in the judgment of the Court in
these cases, and I proceed to state the grounds upon
which I dissent.

The Citizens’ Insurance Company of Carada, known
in the first instance under an Act of the late province
of Canada (19 and 20 Vic., ch. 124, 1856), as the Canada
Marine Insurance Company, later under 27 and 28
‘Vie., ch. 98, 1864, as the Citizens’ Insurance and Invest-
ment Company, and now, under its present name, by an
Act of the Dominion parliament, 89 Vic., ch. 55, (1876)
has obtained from the Federal authoriﬁy, by this last
statute, the right to make and effect contracts of insar-
ance upon such conditions, and nnder such modifica-
tions and restrictions, as might be bargained or agreed
upon by and between the company and the persons
contracting with them for such insurances.
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1880 By chapter 162 of its revised statutes, the Ontario
Tan legislature has virtually revoked this power which
CITAI:;NS’ this company held from the federal authority, and re-
Tre Quuey pealed the enactment of the Dominion Act under
INS;,_(‘OS' which the said company held this power, for a law
Parsoxs. yepugnant to another, as entirely repeals that other as
‘}’\L:Tgém if express terms of repeal were used. It has said to
Touiox this company : “The Federal authority has given you
—  the right to make sanch contracts as you pleased, but
Tase}fye_rem’ we revoke that grant, we repeal pro tanto the Domin-
— ion statute under which youhold it, and hereafter you
shall not contract except under the conditions we im-
pose upon you.”

Had the Ontario legislature, under the British North
America Act, the power to do so? or, to put the ques-
tion in another shape: Had the Dominion parliament
the right to pass the 89 Vic., ch. 55, under which the
company (appellant) claims the right to issue its policies
under such conditions as they please? For it must be
admitted that, under the British North America Act,
there can be no concurrent jurisdiction in the matter
between the Federal and the local legislative authori-
ties, and that if the Dominion parliament had the
power to so authorize the said company to issue its
policies under such conditions as it pleased, and to
enact the said 39 Vic., ch. 55, the local legislature had
not the power to revoke this authorization or to repeal
the said Act. It would be a strange state of things
indeed if the local legislatures could repeal an Act
passed by the Dominion parliament. They cannot do
it either expressly or impliedly. They cannot by their
legislation render nugatory the enactments of the
Federal legislative power on subjects left under the
control of the said Federal legislative power by the

British North America Act.

Are these statutes, the Federal Act creating the
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company (appellant) and the Onfario Actimposing con- 1880
ditions on its policies of insurance, regulations of trade gy
and commerce? If they are, it follows that the Federal C‘TAI:‘;“’
Act is constitutional and the Onfario Act unconstitu- I'a: Queex
tional. I am of opinion that both of these statutes are INS‘,,?"S'
regulations on commercial corporations and commercial Parsoxs.
operations, and the words “regulation of trade and ‘;?:_TCE“:'"
commerce” in sec. 91 of the British North America Act, Joumsron.
mean “all regulations on all the branches of trade and
commerce.” Indeed, a contrary interpretation would Ta'”}!’f“a“’
be against the very letter of the Act. We cannot, it -——
seems to me, find restrictions and limitations where
the words used by the law-giver are so clear and
general. That companies doing the business of insur-
ance are commercial companies, and that their opera-
tions are of a commercial nature, admits of no doubt in
.y opinion. In one of the provinces (Quebec) a
special article of its civil code (2,470) distinctly says so,
and in that same province, so far back as 1835, long
before the civil code, the Court of Queen’s Bench, in
Montreal, composed of Valliére, Rolland and Day, J.J,
in a case of Smith v Irvine (1), held that the insuring
against fire by an insurance company is a commercial
transaction.

So it is held to be in France :

Cette enterprise, supposant l'existence d'un établissement et de
bureaux ouverts a quiconque voudra se faire assurer, et un ensemble
Q'opérations faites dans 'espoir des bénéfices qui doivent en resulter
présente tous les caractéres d'une spéculation et constitute une .
véritable enterprise commerciale.

Les Compagnies d'assurance 4 prime font évidemment des actes
de commerce en souscrivant des polices d’assurance, puisqu’elles font
profession de vendre la garantie 3 laquelle elles s’'obligent, et qu'elles
ne contractent qu'en vue de profit qu'elles espérent retirer de leurs
operations (2).

¥* * * * * * * * ¥*
(1) 1 Rev. Leg. 47. (2) Boudousquié, Traité de l'assu-
rance No. 70,
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L'agsurance & prime contre 'incendie étant de la méme nature que
Iassurance maritime est reputée acte de commerce. Dalloz avait

Crmizens' d’abord émis un sentiment contraire qu’aprés nouvel examen il a cru

AND

Tue QUEEN
Ixs. Cos.

o,
Parsoxs.

devoir abandonner (1).

In Prussia, Belgium, Portugal, Spain, Holland and
Wurtemburg, whose codes I have been able to refer

Wysmxx to, the contract of insurance against fire is also held

Ixs. Co.

v.

to be a commercial contract. Why should it be

Jonxsto¥. considered otherwise in England, the emporium of
Taschereau, trade and commerce, where the amount of business
J.

—

done by these fire companies is so large? Not a single
authority has been cited at the Bar tending to show
that there they are not considered as commercial
companies, or that their operations are not considered
as commercial operations, and I have not been able to
find any. On the contrary, if I open Homan’s Cyclo-
peedia of Commerce, or MacGregor’s Commercial Statistics,
or McCulloch’s Commercial Dictionary, 1 find these
eompanies and their contracts treated of as falling under
the commercial operations and the commercial law of
England. In Stephen’s Commentaries (2), an insurer is
spoken of as a party “ carrying on” a general trade or
“business of insurance.’

In Levis’ Manual of Mercantile Law (8), Joint Stock
Companies are said to be under the Commercial Law of
England, and at paragraph 230, of the same book, Ifind
a chapter on these insurance companies as falling with-
in the Mercantile Law. So in Smith’s Mercantile Law,
and in Chitty’s Commercial and General Lawyer. And
Lord Mansfield, in Carter v. Bohem (4), says that “In--
surance is a contract upon speculation.” 1 also remark
(1) Ibid. No. 384. See Dalloz,  Pardessus, Droit Commercial,

Actes de Commerce, No. No. 588; Dalloz Diction. vo.
216, where the decisions Assura.nce Terrestre, Nos. 19,
cited shew that the juris- 20 and 22.

prudence of the Courts is (2) Vol. 2, page 127.

in the same sense. See also (3) Paragraph 30.
(4) 3 Burr. 1,905,
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that this case was tried before a special jury of merchants,
yet it was not a case of maritime insurance.

I really cannot see on what grounds, under the
English Law, a Fire Insurance Company can be said to
be a non-commercial corporation. It is commercial, it
seems to me, for the same reasons that make it so in
France and the rest of Europe, that is to say, because
it is a company doing the business of speculation on

risks-and hazards, becaunse it trades on its contracts of

indemnity, because it does the business of selling that
indemnity. It is as commercial as the contract of mari-
time insurance, the character of which admits of no
doubi (1), and in which, as in the contract of fire
insurance, there is nothing but a contract of indemnity
(2). And is not maritime insurance a commercial
contract, whether it is a pleasure yacht, a man-of-
war, a ship engaged in a scientific expedition, or a
merchant vessel that is insured? Then if so, how
can it be contended that fire insurance is a commercial

contract only when it is made on goods and mer--

chandize, and not commercial when made, say, on a
building ? As in maritime insurance, it is not from the
nature of the thing insured that the transaction derives
its character, but from the fact that theinsurer does the
business, speculation or trade of insurance; so, for
instance, with the contract of sale, which is not com-
mercial of its essence, but becomes commerecial, not from
the nature of the article sold, but because the seller
does a business of selling that article. What is trade?
Trade is an occuipation, employment or business carried
on for gain or profit. Now, do these Fire Insurance Com-
panies carry on a business for gain or profit? To ask the
question is to answer it. They are trading corporations,

(1) Stephen’s Com. 2 Vol. p. 128, Life Insurance C’o, 15 C. B.
(@) Dalby v. India and London  365.
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1880  and trading corporations are commercial corporations (1),
‘Tae  In the United States, as in England, this seems uncon-
C‘i‘f’;“‘s’ troverted. In Angell & Ames on Corporations, insur-
Tue QuesN ance companies are classified among commercial corpor-

INS',EOS' ations. In Parson’s Mercantile Law and Bryant &
ParsoNe.  Qurafton’s Commercial Law, fire insurance is treated of
V}’f;%g“ as forming part of the commercial law. In the Civil
v Code of Louisiana, the contract of insurance was entirely
JOHNSTON, . )
——— left out, to form part of theé Code of Commeree, which
T“S"l}]e.rem it was then intended to promulgate.
— But great stress is laid by the respondent on the
decision of the Supreme Court of the United States in-
Paul v. Virginia (2), where Field, J., said that issuning
a policy of insurance is not a transaction of commerce..
Well, I may first remark that this case is not binding
on this Court ; then, a reference to the report shows
that this is simply an obiter dictum of Mr. Justice Field,
and that the gist of the decision in that case is merely,
that insurance business done by a New York Company,
in the State of Virginia, does not fall within the mean-
ing of the clause of the constitution, which declares
that Congress shall have power to regulate commerce
with foreign nations, and among the several States.
Mr. Justice Field himself, in Pensacola Telegraph
Co. v. Western Telegraph Co. (8), explained what he
sald in Paul v. Virginia as follows :—

In other words, the Coeurt held that the power of Congress to
regulate commerce was not affected by the fact that such commerce
was carried on by corporations, but that a contract of insurance
made by a corporation of one State upon property in another State
was not a transaction of inter-state commerce. It would have been
outside of the case for the Court to have expressed an ‘opinion as
to the power of Congress to authorize a foreign eorporation to do’
business in a State upon the assumption that issuing a policy of -
insurance was a commercial transaction.

(1) 1 Holmes 30. (2) 8 Wallace 168.
(3) 9% U.8.2
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So that this case of Paul v. Virginia, it seems to me, 1880

. has no application whatever here. The relative posi- Tap
tions of the parliament of the Dominion of Canada, and C‘TE‘I"‘)NS'
the legislatures of the various provinces, are so entire- Tae Quesx
ly different from those of Congress and the legislatures INS',,?OS'
of the several States, that all decisions from the United FARsoNs.
States Supreme Court, though certainly always entitled VI‘;P;%;"
to great consideration, must be referred to here with _ @

great caution. There the right to regulate commerce iz Jmﬂox
the State is given to the State, not to the Federal power. T“S°h£re?‘“’
Here, as said by Mr. Justice Strong, in Severn v. The —~——
Queen (8) : “That the regulation of trade and commerce

in the provinces, domestic and internal, as well as
foreign and external, is by the British North America

Act conferred upon the parliament of the Dominion,

calls for no demonstration, for the langunage of the Act

is explicit.” I might also remark that, whilst in the
United States constitution, the word “ commerce ” only

is used ; ours has the words © trade and commerce.” Soine

law dictionaries give the word “trade” as meaning-

“ internal commerce,” whilst the word commerce would

refer to foreign intercourse. But this appears to be a
fanciful distinction, not recognized either in common
parlance or in legal language. In either one .or the

other, the expressions: “the trade with the West
Indies, with the United States % * % the foreign
trade,” &c., are of every day use, and therefore, in the
interpretation of the Imperial Act, we cannot hold, it

seems to me, that the word “trade” has been added to

the word “ commerce ” simply to mean * internal com-
merce.” Leaving it out of the Act, the internal com-
merce of the Dominion would remain as it is—under

the control of the federal power. Every word of the Act

must have its due force and appropriate meaning, and

the Imperial parliament, which, no doubt, whilst creat-

- (3) 2 Can, Sup. Ot R. 104,
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1880 ing a federal union among its North American posses-
Tax  sions, had before its eyes the constitution of the United
CImZEsS S4ates, must have intended by adding this word “trade”
T?fngiEN to the word “commerce ” to give to our federal author-
“p. ity supreme power, not only over the commerce, in-
PARSONS.  toynal as well as external, but also over the trade of
VIV;?SS.T(%:.N the whole Dominion, internal as well as external. Of
Totmaoy, COUISE We are not called upon to give a general defini-
——  tion of this word “ trade” as used in the Act. In the
T%c}fre&“’ interpretation of the constitution, general definitions
—— are to be avoided. In this case, all that is neces-
sary to determine is, whether the word embraces insur-
ance comganies and their contracts, and, in my opinion,

it does.

To revert to the case of Pawl v. Virginia, the
obiter dictum of Mr. Justice Field, “that issuing a
policy of insurance is not a transaction of commerce,”
seems to me nothing but a trunism. In the same sense,
ag I have remarked before, it may be said that making
& contract of sale is not a transaction of commerce. It
is the fact of a person or corporation making a business
of selling and buying, or of issuing policies of insur-
ance, which givesto the contract of sale, or the contract
of insurance, and the seller or insurer, a commerecial
character. Itisin accordance with this principle that
the Civil Code of Lower Candda, art. 2,470, to which I
have already referred, says that fire {nsurances are not
by their nalure commercial, but that they are so when
made for a premium by persons carrying on the business
of insurers.

So it is with the telegraphing business; for example,
sending a message by telegraph is not a transaction of
commerce, yet, telegraph companies inter-States, and the
right to regulate them, are held in the United States to be
under the federal power as a part of commerce, and this,

though a very large propertion of the '_ telegraphic mes-
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gages have nothing to do with commierce at all (1). 1880
With us, on the same principle, telegraph business Tag

would also be exclusively under federal control, if the C“K‘;”S'
British North America Act did not expressly vest in the Taa Querx

local legislatures, the control over local and provincial \sfos

lines as long as the Federal parliament does not declare Pansoss.

them to be for the general advantage of Canada. ng;rggv
Against the decision of Pawul v. Virginia, in the _ v
JOHNSTON,

United Stales, a decision in our own Courts can be cited. .
I refer to Attorney General v. The Queen Insurance Co.T&S°1fT‘*r°““’
(2), in which Mr. Justice Torrance in the Superior —_
Court at Montreal, and the five judges of the Court of
Appeal, unanimously held, that a license tax on policies

of insarance was a regulation of trade and commerce,

and, as such, under the British North America Act, ultra

vires of the provincial legislatures. This decision

geems to me in point. The case was carried fo the

Privy Council, and the judgment of the Quebec Courts

was confirmed without hearing the respondents. How-

ever, the Privy Council disposed of it without deciding
whether the provincial License Act on insurance
policies was a matter falling within the words “ regula-

tion of trade and commerce” of the British North
America Act. It may, nevertheless, be remarked, that

their Lordships in their judgment, after saying that the

price of a license to a trader is usunally ascertained by

thie amount of his trade, add, referring to the license
imposed by the Quebec legislature on insurance policies,

“this is not a payment depending in that sense on the
amount of trade previously done by the trader,” calling
insurance business a ¢ trade ” and insurance companies
“traders.” The report of this case in the Jurist is very

(1) Western Union Telegraph Co. Pensacola Telegraph Co. v.
v. Atlantic and Pacific States Western Union Telegraph Co.
Telegrapk Co. 5 Nev. 102; 96 U.S. 1.

: C (2)21LCJ77 22L.CJ307
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incomplete. I have referred to the case containing the
note of all the Judges in the Quebec Courts at length,
as filed before the Privy Council. The judgment of

Tae Queex the Privy Council is to be found in L. R. 8 App. Cases

Ins. Cos.

v.

ParsoNs.

WESTERN
Ixs. Co.

0.

JORNSTON.

1090.

I will now refer to the statutes in which the legisla-
“tive authority of the Dominion has exercised its juris-
diction over Insurance companies, or expressed, in its
legislation, an opinion on the questions here raised,

T&S"h;"ea“’ remarking, at first, that where the commencement of a

practice was almost coeval with the constitution, there
is great reason to suppose that it was in conformity to
the sentiments of those by whom the true intent of the
constitution was best known : Houstor vs. Moore (1) ;
Ogden vs. Saunders (2) ; Martin vs. Hunter (8).

Since Confederation, in many instances our statutes
have expressly or impliedly recognized insurance com-
panies as trading companies. In the Insolvency Act of
1875 (88 Vic., ch. 16, sec. 1,) it is enacted that the Aect
applies to traders and to trading companies, except
Insurance Companies. Now, it is an admitted rule of
interpretation that the exception of a particular thing
from general words, proves, that in the opinion of the
law-giver, the thing excepted would be within the
general words, had the exception not been made. So
that the opinion of the Federal parliament must have
been, when making the said exception in the said
statute, that insurance companies are trading corpora-
tions. I see, moreover, that ih 82 and 83 Vie., ch. 12,
sec. 8; 32 and 83 Vic., ch. 13, sec. 8: and 40 Vic,
ch. 48, sec. 8, the Dominion parliament has enacted
that these statutes should apply to any purposes or
objects to which the legislative authority of the parlia-
ment of Canada extends, except insuramce. That is

(1) 5 Wheaton 1. (2) 12 Wheaton 213,
(3) 1 Wheaton 304,
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saying clearly that the legislative authority of the said 1880
parliament extends to insurancé. Indeed, the Dominion Tom
parliament has given no uncertain sound on the C“;‘Z“S'
question. 'Within the very first year of the Confedera- Tas Queax
tion {31 Vic., ch. 93,) it exercised the power of legisla- INS;,_‘"OS'
tion on the subject, and it has done so ever since, in no Parsoxs.
less than twenty-five statutes passed thereon at varions oo

periods, as follows : — v

Jomxsvoy,
1868, 81 Vic, ch. 93. i
1869, 82 & 33 Vic., ch. 67, 70. Tascheresu,
1870, 88 Viec., ch. 58. —
1871, 84 “  “ 53,55, 56.
1872, 85 « 98,99, 102, 104, 105.
1878, 86 “«  “ 99,
1874, 87 «  © 49, 86, 89, 94, 95.
1875, 88 ¢« 81,83, 84,
1876, 89 “ . “ 53,54 & 55.
1879, 42 « ¢ 66.

To these may be added the six license acts on Insur-
ance Companies:—381 Vie.,, ch. 48; 84 Vic, ch. 9;
87 Vic., ch. 48; 88 Viec., ch. 20; 88 Vic., ch. 21; 40 Vie,,
ch. 42,/ in which the Dominion parliament has also
exercised the right to legislate on insurance and insur-
ance companies, and to enact regulations on their
trade and business, making at least (not including
those of the last session) thirty-one statutes of the
Federal parliament (and I have no doubt I have not
counted them all), which, if the respondent’s contention
should prevail, would fall to the ground as unconstitu-
tional.

The consequence of the nullity of these statutes must
be, amongst a great many others, that all the amend-
ments made by the Dominion parliament to the chart-
ers of the insurance companies existing before confed-
eration, |all the charters granted to insurance companies
by the sai’ rarliament, are null and void ; that all
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1880 their policies of insurance are so many pieces of blank
Tas  paper; that their shareholders are relieved from all
Oimizexs’ Yiability whatsoever for the unpaid portions of their
Tus QoueeN shares ; that all actions pending, in which any of these

INS}:(.JOS' companies are parties, must fall to the ground. And, as

ParsoNs. 4 the licemse acts, if they are illegal, of course these

‘Ivf:ngx companies are not obliged to submit to them ; they

Tomaroy, 876 moreover, not only free from the operation of these

——— acts for the future, but the Dominion Government is

Taschereat, ) liged to refund to them all that they have paid into

——  the treasury under the said acts, and to remit the many

hundred thousands of dollars which they have deposit-

ed with the Government. Indeed, it is impossible to

foresee the grave and stupendous consequence of the

nullity of the Dominion legislation on these companies,

and the complications which would necessarily arise
therefrom, .

In fact, the Citizens’ Insurance Company itself, the
appellant in this case, does not exist if the Federal
parliament has not the power of legislating on insur-
ance companies and creating them.

And if the Federal parliament had not the power to
create the company (appellant) to give it existence, the
judgment itself, that the respondent has obtained, is
against a non-existing body, and, as such, must fall to
the ground. He, in fact, then, has never been insured ;
he is the bearer of a mere shadow of a policy.

The respondent is thus driven to admit that the
Federal parliament has the right to create and incor-
porate insurance companies. But then, if parliament
has this right, it can only be because these companies
fall under the federal control in virtue of the words
“regulation of trade and commerce,” in s. 91 of the
British North America Act. “The power to incorporate
or create a corporation is not a distinet sovereign
power or end of government, but only the means of
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carrying its other powers into effect,” per Marshall, 1880
C. J.,in McCulloch v. Maryland (1); and wupon this Tug

principle, it is to be presumed the framers of the C”;;i“’

British North America Act have not deemed it neces- THE QureN
. . xs. Cos.

sary to grant in express terms to the Federal parlia- .

ment the power to incorporate railroad, shipping, Famsove

. .. WESTERN
telegraph or any other companies for the Dominion. Ty co.

Yet it cannot be questioned that it has such power. In * =
the enumeration of the powers of the provincial legis- —
latures, it has been deemed necessary, it is true, to T&sclffrem’
include in express terms the incorporation of compan- —
ies for provincial objects, but that was undoubtedly
because the power of creating a corporation appertains

to sovereignty, and as such would not impliedly vest

in the provincial legislatures, which clearly, by the

Act, have none but the powers expressly given to them,
whilst the Federal parliament has all the other powers.

And if the Federal parliament has the power to create
insurance companies, it has the power to regulate

them, that is to say to prescribe the rules under which

they can carry on their trade, by which their trade is

to be governed. The respondent contends, that,
assuming these companies can be created by the
Federal parliament, their contracts, their policies fall
under provincial control, and that the provincial legis-
latures alone have the power to regulate these con-

tracts and these policies. But are not these contracts,

these policies, the trade and commerce of these com-
panies ? and is it not the regulation of trade and com-

merce itself that the British North America Act vests,

in express terms, in the federal authority? Is this not
contending against the very words of the Act, that the
federal authority can create or incorporate traders, but

that it cannot regulate their trade? If such was the

case, the provincial legislatures would have a power

" (1) 4 Wheaton, 316, 411,
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1880  totally incompatible with the supremacy which the
Tue  91st section of the British North America Act gives in
C‘fgjﬁ“’ such clear terms, to the Federal parliament, over all
Tue QueeNy the matters left under its control. Either the Federal
Ixs. Cos, . .

o parliament has no control at all over insurance com-
PimsoNs. panies, or it has it supreme, entire and exclusive. If it
‘}’:STF},‘N has it, it has necessarily the power to regulate them
Jom?s-mm and to impose upon their contracts all the conditions

——  or restrictions it may think advisable ; it has the power,
Tascherean, . . .

J. for instance, to enact a statute imposing upon the
— companies it has created the very conditions contained
in the Ontario Fire Insurance Policy Act. And, if it
has that power, the Ontario legislature has not got it.
A contrary interpretation would be giving to one

_ Government the power to create, and to the other the
power to destroy; and to use the words of Marshall,
C.J. (loc cit.), “A power to create implies a power to
preserve; a power to destroy, if wielded by a different
hand, is hostile to and incompatible with this power,
to create and preserve, and where this repugnancy
exists, that authority which is supreme must control,
not yield to that over which it is supreme.”

E I really fail to apprehend upon what ground the res-
pondent, and the Ontario courts with him,whilst admit-
ting the power of the Federal parliament to incorporate
insurance companies, can sustain the contention that
the contract of insurance itself falls under provincial
control, simply because it is a contract or a personal con-
tract governed by the local laws, and falling within the
words “ civil rights,” of the 92nd section of the British
North America Act. Certainly a personal contract is
governed by the local laws; no one denies this ; but the
‘question to be determined here is, which is the local
law, the law in Ontario on the subject? Is it the Dom-
inion or the provincial law? The respondent would

seem to treat the Dominion laws as foreign laws. He
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forgets that before the laws enacted by the federal 1880
authority within the scope of its powers, the provincial Trg
lines disappear; that for these laws we have a quasi C“X;i“’
legislative union ; that these laws are the local laws of TIIifsQ&Esm
the whole Dominion, of each and every provinece — ,
thereof ; that the Dominion, as to such laws, is but one FParsoNs..
country, having but one legislative power, so that a vl‘vr}fs‘s_"c”g_“
contract made under these laws in Ontario, or any one _ ?

of the provinces, is to be considered, territorially or JolﬁT.om
with respect to locality, as a contract in the Dominion, T"'Sd}‘?re““'
and, as such, governed by the Dominion laws, and not ——
as a contract locally in the province, governed by the
provincial laws. This is why the contracts to convey
passengers and goods on the railways under Dominion
control, for instance, the contract made by the sender

of a message with a telegraph company, the contracts

of a sale of bank stocks, are all and every one of them

when made anywhere in the Dominion, regulated by

the federal authority. And the power of the federal
authority to so regulate them has never been doubted ;

yet are they not all local transactions and personal con-
tracts? Undoubtedly so ; but these railway companies,

these telegraph companies, these banking companies,

being under the federal comtrol, their contracts are
necessarily under the same control, absolutely and
exclusively. It would be impossible for them to carry

on their business, if each province could impose upon

them and their contracts different conditions and res-
trictions. A Dominion charter would be absolutely
useless to them if the constitution granted to each pro-

vince the right to regulate their business. For the same
reasons, the Federal parliament, for instance, in the
general railway Act of 1879, section 9, has enacted, as,

it had done in 1868, by the repealed railway Act, that
tenants in tail or for life, grevés de substitutions, guar-

dians, curators, executors, and all trustees whatsoever,
03
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may contract and sell their lands to the company. This
is certainly an enactment on property and civil rights,

Cimzins' yet I have never heard it doubted, during the twelve
Tre Queen years that it has been on the statute book, that it-is

I\xs Cos.

perfectly constitutional. Indeed, withont it, the enact-

Pagsons. ments of the Federal parliament might be in some ins-

WESTERN
1xs, Co.

Ve

JOHNSTON.

Ta,scl}m eal, o ots.

tances entirely defeated and set at nought. In the
United Stales the federal power hasin the same manner
" exercised its jurisdiction over civil rights and con-
It having been settled, for instance, by judicial
construction, that navigation was under federal control,
Congress has enacted laws regulating the form and
nature of the contract of hiring the ships’ crews (1).
It has altered the obligations imposed by the com-
mon law on the contracts made by ship-owners as
common carriers, and though the validity of this enact-
ment has never been directly decided upon by the
Supreme Court, it has been brought before that tribunal
in such a way that their silence was equivalent to a
positive and formal judgment in favor of its validity,
as demonstrated in Pomeroy’s Constitutional Law (2).
This court has, in various cases, held that the Federal
parliament, on the matters left under its control by
section 91 of the British North America Act, must have
& free and unfettered exercise of its powers, notwith-
standing that, by doing so, some of the powers left
under provincial control by section 92 of the Act, might
be interfered with. And this doctrine has been ap-
proved of by the Privy Council as directly as possible
in the case of Cushing v. Dupuy, decided a few weeks
ago, April 15th, 1880 (3). In that case it was con-
tended by the appellant that the provisions of the
Dominion Insolvency Act were ultra vires, because they
interfered with property and civil rights, as well as

(1) Pomeroy’s Constitutional Law,  (2) Par 384,
par. 381, (3) 3. Leg. News 171.
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with the procedure in civil matters, all 6f which are 1880
assigned exclusively to the provincial legislatires by ‘T
the British North America Act. But that contention C‘?;:f)“’
was disapproved of by their lordships in the following Tue Queex
terms :—“The answer to these objections is obvious. I“,,COS
It would be impossible to advance a step in the con- Parsoxs.
struction of a scheme for the administration of insolvent ‘y::"gg“
estates, without interfering with and modifying some o
of the ordinary rights of property and other civil rights, Jo}.‘fﬂ‘m‘
nor without providing some mode of special procedure 1*chereats
for the vesting, realization and distribution of the =
estate and the settlement of the liabilities of the
insolvent. Procedure must necessarily form an
essential part of any law dealing with insolvency. It
is, therefore, to be presumed ; indeed, it is a necessary
implication, that the Imperial statute, in assigning to
the Dominion parliament the subjects of bankruptcy
and insolvency, intended to confer on it legislative
power to interfere with property, civil rights and pro-
cedure within the provinces, so far as a general law re-
lating to those subjects might affect them.” (Thatis
to say, I take it, so far as a general law relating to bank-
ruptcy and insolvency might affect property and civil
rights or procedure.) And their lordshipsheld that con-
sequently the Dominion parliament had, in bankruptcy
and insolvency, rightly exercised the power to revoke,
alter or amend a certain article of the Quebec Code of
Civil Procedure.

In the course of his very able argument before us, in
. one of these cases in favor of the constitutionality of
this Fire Insurance Policy Act, the learned Attorney-
General for Ontario enunciated the proposition that the
federal authority may have the power to incorporate
insurance companies, but that, if it has it, it is only in
virtue of its general power under section 91 of the
" Biritish Novth America Act, to make laws for the peace,
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'orderr and good government of Canada, and that this
power must be limited to the creation of these com-
panies, and does not extend to the regulation of their

Tre QueeN business and contracts over which the provincial au-

Ixs. Cos.

v.

Parsoxs.

‘WESTERN
Ins. Co.

?.
JouxsToN

thority alone, as he contends, has jurisdiction as mat-
ters falling within the words “ property and civil rights”
of the 92nd section. I have already said why, in my
opinion, the powers to create and regulate cannot be in
such a manner divided. I will only here add, that this

Taschercaw, | yoposition of the learned Attorney-Greneral seems to

——

me entirely opposed to the very words of the section
91, in which it is enacted in very clear terms that this
general power of the federal anthority to make laws
for the peace, order and good government of the Do-
minion, cannot be exercised in relation (o any of the
matters coming within the class of subjects exclusively as-
signed by the Act to the provincial authority. Now, the
statutes creating and incorporating insurance com-
panies, and enabling them, as bodies corporate, to make
contracts of insurance, are clearly in relation to the
subject of insurance, so that, if the Federal parlia-
ment has the right to incorporate these companies, as it
seems tome clear it has, and as the respondent and the
Ontario Courts are forced to admit, insurance cannot be
deemed to come within the classes of subjects put under
provincial control by the words “property and civil
rights,” of the 92nd section of the British North America
Act. The Federal parliament cannot extend its own
jurisdiction by a territorial extension of its laws, and
legislate on subjects constitutionally provincial, by
enacting them for the whole Dominion, as a provincial
legislature cannot extend its jurisdiction over matters
constitutionally federal, by a territorial limitation of
its laws, and legislate on matters left to the federal
power, by enacting them for the province only, as for
instance, incorporate a bank for the province. The
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British North America Act is not susceptible of a differ- 1880
ent construction without eliminating from section 91 Tag
theréof the controlling enactment that the general power C‘i‘;f,“’
of the central parliament to make laws for the peace, TaE Queex

order and good government of the whole Dominion, IMT,EO&
does not extend lo the subjects left to the provincial legisla- FA¥s0N.
tive power, and that, notwithstanding anything in the Act, ‘}::ngx
the anthority of the central parliament over the matters _ -

. JOHNSTON.
enumerated, as left under its control, ¢s exclusive, as  ———
also without eliminating from section 92 of the Aect, Tasc}}frew’
the enactment that the provincial legislatures have -——
exclusive power over the matters therein enumerated.

And this cannot be done. It would be declaring that
neither one or the other has exclusive powers, whilst it
is clearly intended by the Act that the powers of both
should be exclusive. And upon this principle, I pre-
sume, for the reasons are not given at length, and it
was before I came to this Court, a bill to incorporate
the Christian Brothers as a Dominion body, which was
referred to the judges of this Court by the Senate in
1876, was reported by them to be unconstitutional, and
wltra vires of the Federal parliament (1). This bill pur-
ported to incorporate a company of teachers for the Do-
minion, and consequently as such, infringed on the
powers of the provincial legislatures, in which is vest-
ed by section 93 of the British North America Act, the
exclusive control over education ; and the learned
judges, by declaring it unconstitutional, recognized the
principle that for a matter constitutionally provincial,
the Federal parliament has not the power to incorpor-
ate a company for the Dominion. And that this is so,
seems to me clear ; but then it is as clear upon the
same principle that the Federal parliament could not
incorporate insurance companies, nor legislate in any
manner whatsoever on their trade and business, if in-

(1) Journal of Senate, 1876, pp. 155, 206,
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surance was a matter constitutionally provincial, that
is to say, left under provincial control by the British
North America Act.

I say then to the respondent : “If legislation on in-
surance is left to the provincial legislatures by the

PansoNs. British North America Act, the Federal parliament

WESTERN
Ixs. Co.

.

JOHXSTON,

—

had not the power to create the Citizens’ Insurance
Company, and then you were never insured. If, on
the contrary, the power of legislation over insurance is

Tasc%’i“e““’ left to the federal authority, then this power is

supreme and exclusive: the federal authority alone can
regulate this trade in all its details, and the Ontario
statute, which purports to do so, is wlfra wires
and unconstitutional. In either case, the judgment
rendered in your favor in the Courts below must be
reversed and the appeal allowed. (It is admitted that,
if the Ontario statute is wltra vires, the appeal is to be
allowed.)

However, I feel it my duty not to avoid deciding the
main question raised in this case, and I hold for the
reasons hereinbefore given, that the Federal parliament
has the right to incorporate insurance companies and
to regulate them and their trade and business: that
this right is exclusive, and that consequently the
Ontario Legislature has exceeded its powers in enacting
the Fire Insurance Policy Act. It cannot be, according
to both the letter and the spirit of the British North
America Act, that one Government could have the right
to incorporate these companies, and another Government
the right to regulate them and their trade and business.
It cannot be that the provincial legislatures could thus
have it in their power to retard and impede, burden
and impair, obstruct, and even defeat the enactments
of the federal authority.

The laws promulgated for the Dominion by the
Federal parliament under the provisions of the Imperial
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Act, must have their full sway from the Atlantic to the 1680

Pacific, unrestrained by any other legislative body, free  Tym
from provincial control, without hindrance from pro- Cle)l"s’
vineial legislation. On the application of this rule rest I'se Queex

entirely for our country the safe-guards against clashing INS',,?OS'
legislation ; against concurrent jurisdiction ; against Pamsoxs.
interfering powers; against the repugnancy between the %“:Tg;‘“
right in one government to pull down what thereis an _ v.
acknowledged right in another to build up; against JOT:S_T.ON'
the incompatibility of the right in one government to T“sclzfre““'
destroy what it is the right in another to preserve (1), —
The Court of Appeal of Ontario goes so far as to say
that an insurance company, created and authorized by
the Dominion of Canada te do business throughout the
whole Dominion, can be excluded from making con-
tracts in the Province of Ontario by the provinecial
legislature; and there is no doubt that it is so, if the
provincial legislatures have, as held by the Onfario
Courts, the power to regulate the insurance trade. But
this, in my opinion, demonstrates conclusively that the
provincial legislatures have not, and cannot have such
a power of regulation.

If the Ontario legislature can exclude an insurance
company from the province of Ontario, it must be con-
ceded that all the other provincial legislatures have the
same right in their respective provinces. So that, ac-
cording to this theory, if all the provincial legislatures
should exercise this right, a company created and
authorized by the Federal parliament to do business all
through the Dominion, could not then do business any-
where tn the Dominion.

But, may I ask here again, what would then be the use
of a Dominion charter ? Clearly none whatever. Hasthe
Imperial parliament granted to the federal anthority a

power so entirely useless and unsusceptible of any prac-
(1) McCulloch v. Maryland, 4 Wheaton 316.
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tical effect? The Constitutional Act does not, as I read
it, bear an interpretation inevitably leading to such

Cimzess’ anomalous consequences; the powers of the federal

AND

Tre Queex authority cannot, to such an extent, be dependent upon

Ixs. Cos.

2,

Parsoxs.

‘WESTERN
Ixs. Co.

V.

JONNSTON.

the consent and good-will of the provincial authorities.

It is of the very essence of supremacy to remove all
obstacles to its action within its own sphere, and so to
modify every power vested in subordinate governments
50 as to exempt its own operations from their influence,

Tasc}?re&u’ and it cannot be that the framers of our constitution,

who determined to give to the central power of this
Dominion the supremacy and strength which, in the
hour of trial, were found to be so much wanting in the
federal power of the United States, have thus given to
a province, or to all the provinces uniting in a common-

- legislation, the power to annihilate, either directly or

indirectly, the corporation which the central power is
authorized by the Act to create; that they have thus
rendered inevitable in this Dominion, that conflict of
powers under which a federation must always, sooner
or later, crumble and break down.

In re The Western Insurance Company, appellant, and
Johnston, respondent, the appeal must also, in myopinion,
be allowed, for the reasons I have given in the Citizens’
v. Parsons. ‘

The Western exists in virtue of an Act of the late
province of Canada; but if insurance is a trade, the
Acts on the subject passed before Confederation can now
be repealed, altered or amended, by the Federal parlia-
ment only, under section 129 of the British North
America Act.

In the Queen Insurance Company v. Parsons also, the
appeal must, in my opinion, beallowed. The Company
appellant, in this case, being a foreign Company, is on
a slightly different footing than the Cilizens’ and the
Western.Yet, if upon the grounds I have stated, insurance
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companies and their trade and business fall under the 1880
regulations and control of the Federal parliament, there  Tig
are no reasons why foreign insurance companies should C”;‘::f)l“'
be held to be under provincial control. THE QUEEN
It is admitted (and my remarks here apply as well to Ixs'fos'
the other two companies, which are also under license FParsoxs.

of the Federal Government) that this company, the VE;ng.»r
Queen Insurance Company,. has obtained from the v.

. . . ., JOHNSTON.
Federal Government a license, that is to say, & permit ___
to do business all through the Dominion, under 38 Vic., Ta’sc}freau’

ch. 20, and 40 Vic.,ch. 42 Now alicense is a regulation, -—
or rather, it is a permit to carry on a trade under cer-
tain regulations enacted by the licenser (1).

These regulations the federal authority has made.
To obtain its license, this company had to deposit
$50,000 with the Receiver General of the Dominion (2) ;
it had to file with the Dominion Government certain
documents, and perform certain formalities enumerated
in sections 10 and following ones of the said Act.
Any business done before this deposit was made and
these formalities fulfilled, would have brought on the
person doing such business a penalty of $1,000 or an
imprisonment for six months.

This company, moreover, is taxed by the Federal
Government, sec. 23, sub-sec. 5. All these enactments
are regulations on its trade and business. Having com-
plied with them all, it could reasonably expect to have
acquiréd some right, some privileges. *But that is not
s0,” say the respondent and the Ontario courts to the
appellant, “or, at the most, ifit is so, it is only as long
as the provincial legislatures will suffer the permits
and enactments of the Dominion authority. And when
they please, instead of doing your business all through
the Dominion of Canada, as the federal authority has

(1) Calder v. Kirby, 5 Gray's Rep; (2) Sec. 6, 38 Vie, ch. 42.
597.
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given you the right to do, you will be excluded from
Canada altogether, either in express terms or indirectly,
by these legislatures imposing upon you, under their

Tre Queex power to regulate your contracts, such onerous condi-

Ixs.-Cos.

V.

tions that you will be forced to withdraw.” Such is,

Parsoxs. gccording to the respondent, the relalive position of the

‘WESTERN
Ixs. Co.

0.

JoHXSTON.

federal power towards the provincial power, under the
British North America Act. 1venture to think that our
constitution is not the solemn mockery that this inter-

T“SC}‘J"‘" °al pretation, if it prevails, would make it to be. Insurance

—

business is a trade, and to the federal authority belongs
the “exclusive” power of regulation of that trade “in
each and every province” in the Dominion, and this is
80, (enacts section 91 of the Constitutional Act), notwith-
standing that this power might interfere with the
rights conceded to the provincial legislatures by section
92. This power to regulate excludes necessarily the
action of all others that would perform the same opera«

tion on the same thing, and to the Federal parliament

alone must belong the right to impose upon the com-
pany appellant and its policies, the conditions and res-
trictions which this Ontario Fire Insurance Policy Act
purports to impose, or any conditions or restrictions
whatsoever.

These companies cannot be controlled and governed
by as many different regulations as there are provinces
in theé Dominion. It is'by the comity of the Dominion
that they are admitted here, and under the Dominion
laws and power that they remain. One of the great
benefits of confederation would be lost i the rules on
trade and commerce were not uniform all through the
Dominjon; if the provincial legislatures had, as con-
tended by the respondent, the power to tamper with
the grants and privileges conferred by the federal
authority on the trading and commercial bodies author-
ized to do business in this country.



VOL. IV.] SUPREME COURT OF CANADA. 317

Thave not lost sight of eertain enactments of the Federal ~ 1880
parliament, in which it seems to be admitted that the Tem
provincial legislatures have the right to incorporate C”:;‘;N"
insurance companies. But the TFederal parliament Tme Qg::x
cannot amend the British North America Act, nor give, .
either expressly or impliedly, to the local legislatures, %‘Rs"“‘
a power which the Imperial Act does not give them. I,f;"éﬁ“
This is clear, and has always been held in this court to ;=
be the law. I have also not failed, as it was my duty  ——

. .5 . v , Taschereau,
to do, to give due consideration to the fact that the res- ",
pondent appears to have in his favor the weight and —
autherity of the opinions of the learned judges of the

province of Onlario, though I may here remark that

the judges of the Court of Queen’s Bench, in one of

these cases, Western Assurance Co.v.Johnston, distinctly

stated that they did not express their individual opinions

on this constitutional question, but ylelded to the judg-

ments already given.

GWYNNE, J.:—

Upon the point as to the construction of the Act, as-
suming it to be not ultra vires of the provineial legis-
lature, I retain the opinion expressed by me in Geralds
v. The Provincial Insurance Company (1), that the true
construction of the Act is that the statutory conditions
set out in the schedule to the Act, whether omitted alto-
gether, with or without others being substituted in
their place, or whether some be omitted and others re-
tained and new ones added, shall alone be regarded as
being part of the policy, unless the conditions and vari-
ations, whether of omission, substitution or addition,
shall' be printed on the policy in the manner prescribed
by the Act, the object being, that, to secure uniformity,
no departure from the statutory conditions shall be

(1) 26U, C.C. P, 321,
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recognized, unless the variations shall be endorsed in
the manner prescribed in the Act.

The words of the statute are, to my mind, free from
ambiguity, namely : “The conditions set forth in the
schedule to this Act shall, as against the insurers, be
deemed to be part of every policy of fire insurance here-
after entered into, or renewed, or otherwise in force in
Onlario, with respect to any property therein.”

The words “shall be deemed,” &c., &c., here used,
plainly point to the case of the conditions not being
stated to be part of the policy, in which case there
would be no necessity for saying they “shall be deem-
ed to be,” &c., &c. Then, the next branch of the
sentence is purely direcfory, and not a condition pre-
cedent to the prior branch of the sentence acquiring
force; it is coupled to the prior branch by the copula-
tive “ and,” *“ and shall be printed on every such policy
with the heading ‘Statutory Conditions ;' ” the sentence
still continues copulatively, “and if a company or other
insurer desire to vary the said conditions, or to omit
any of them, or toadd new conditions, there shall be
added, in conspicuous type and ink of different color,
words to the following effect:” Variations from con-
ditions,” &ec., &c., &e.

These statutory conditions, it is to be observed, are
framed for the express purpose of protecting the insur-
ers. Out of twenty-one conditions in the original Act,
there is but one which can be said to be framed for the
purpose of protecting the insured against the insurers,
namely, the 20th.

These conditions, as the Act recites, were framed by
a Judicial Commission appointed by the Government
of the province of Ontario, for the express purpose of
framing such conditions as would be just and reason-
able to be inserted in all fire policies on real or personal
property in the province, and, being so framed, the Act
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* further recites that “it is advisable that these condi- 1880
tions should be expressly adopted by the legislature as
the Statutory Conditions to bé contained in policies of C“‘;‘;f)“’
insurance against fire entered into and in force in the Tus Quemy
province” Thé very term here used, “the statutory I*Co®
conditions, &c., &c., seems o show the intent to be Parsons.
that they shall operate by force of the statute to be part \R:Tg?
of a contract without the necessity of their being em- v
bodied in the contract, for, if embodied in the contract, Jo}ﬂm
they become conditions acquiring force from the con- GWynne,J.
tract and agreement of the parties, and not from the _
statute. The contract of fire insurance being one re-
quiring the utmost good faith upon the part of the in-
sured, and these conditions béing adopted as being just
and reasonable and for the express purpose of protect-
ing insurers, and securing to them that good faith which
ought to exist in every contract of insurance, the above
recital seems to amount to a legislative declaration, that
the presence of these conditions is necessary in order to
make contracts of fire insurance to be just and reason-
able.

To effect the purpose, namely, that these cond1t10ns,
8o necessary to making contracts of insurance reasonable,
shall be part of every contract of fire insurance and no
others, unless, as prescribed in the Act, the Act is pass-
ed. It would be singular, indeed, if we should find an
Act, which has been passed for the purpose of making all
contracts of insurance just and reasonable contracts, to
be so framed and expressed in its enacting clauses as to
force from a court of justice the constraction, that un-
less these conditions are endorsed on the policy in a
particular form and under a particular heading, and
although conditions of a like import are agreed upon
‘between the parties, and are endorsed upon the policy
as.part of the contract, nevertheless the contract, strip-
ped of the element essential to make it just and rea-
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sonable, shall be held to be.free from all conditions, and
may, as such, be enforced by the party who has violated
the conditions to which he agreed, as if the opposite
party had subscribed a contract without conditions, so
" compelling a defendant to pay a sum of money, con-
trary to the express agreement of both parties to the
contract, against all reason and justice.

To hold that an insurer shall not be entitled to avail
himself of a condition endorsed upon the policy, and
agreed to by the other contracting party as an essential
element in the contract, and which, in substance, is
identical with one of the statutory conditions, or to call
in aid the statutory conditions to the like effect, unless
the statutory conditions, in the precise words, form and
heading given in the statute, are endorsed upon the
policy, seems to me to be a mockery of justice. To enact
that a contract, in order to be valid and binding and
capable of being enforced in a court of justice, must be
in a prescribed form, is an exercise of legislative author-
ity with which we are familiar; but an enactment that
a contract (to which the parties themselves have ex-
pressly agreed) shall not operate according to the terms
of their agreement, but shall operate in violation of
those express terms, in the interest of the party who
alone has violated them, so as to enable him to recover
from the other party a sum of money under circum-
stances in the event of the occuring of which it was
an: express term of his contract that he should have no
claim whatever, or, in other words, although he could
not recover under the terms of the contract, which he
produces as the one he made, he may, in defiance of
such: terms, recover as under a totally different contract,
which, as a matter of fact, never was made, is such an
unprecedented and wanton assertion of arbitrary power,
and is so contrary to all our ideas of justice and of the
principles which should govern legislative bodies in
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their interference with contracts, that the language used 1880
by the legislature, upon which such a construction is  Tag
sought to be put, should be expressed in such unmis: C"ﬂ;‘l")“”
takeable, clear and unequivocal terms as to leave open Tar Quemx
no possible way of escape to the court of justice, INS',,(_’OS'
which should be called upon to put such a construction Parsoxs.
wponit. e
The courts below have held that the construction _ v

which appears to me to be the true one cannot be so, ’TOH_I‘YEON'
and that the other construction above suggested is—not GWE» J.
because the language of the Act cledrly expresses in

terms such to be the intent of the legislature, but be-

cause in the judgment of those courts, no force can
otherwise be given to the words “ as against the insur-

ers,” but, as it seems to me, the courts below, in put-
" ting the construction which they do upon these words,

have overlooked the fact that, in order to do so, they

have altered the whole frame of the sentence in which

they occur, so as to express the very opposite of what

the sentence does literally express. '

The sentence is—*the conditions set forth in the

schedule to this Act shall, as against the insurers, be

deemed to be part of every policy of insurance,” &ec.,

&c., &c. The Act does not say that as against the
insurers the single condition numbered twenty, which

is the only one so framed as to operate to the prejudice

of the insurers, shall be deemed to be part of every

policy, &c., and that the others, (twenty in number) .
which are framed for the purpose of operating in their

favour, shall not be, but that (at whatever may be the

time and place contemplated by the Act when, as is

therein directed, the adjudication shall take place,

namely, that the conditions shall be deemed to be part

of every policy, &c., &¢.), all the conditions alike shall de

deemed, that is to say, adjudicated, to be part of every

policy, &¢.. Now, when can. this time and place be,

21
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1880  unless upon the occasion of an action being bronght in
Tas  Court by the insured against the insurers? Then alone
C“:;ﬁxs can adjudication take place, and such adjudication is to

T?:SQ(;I::N be, that the conditions set forth in the schedule, that is
».  tosay, all the conditions, &c., shall be deemed to be
ParsoNs. part of every policy, &c.; but the construction put by
vﬂfﬁgf the Courts below upon this language is that “the con-

v.  ditions set forth in the schedule to this Act shall, as
JOHNSTON. . .

—— against the insurers, be deemed to be no part of any

GW)E’: J policy of insurance hereinafter entered into, or renewed,

or otherwise in force in Onlario with respect to any

_property therein, unless the same shall all be printed

on such policy, under the heading Statufory Conditions,

and in default of their being so printed, though the

assured accepted the policy upon an express contract

that it should be held by him subject to certain condi-

tions to be fulfilled by him, he shall, notwithstanding

that he has violated all those conditions, be absolved

therefrom, and also from the conditions which, because

of their being just and reasonable, the Act recites that

it was deemed advisable to make them, by legislative

authority, part of every policy, and shall recover as

upon a contract known to have been never entered into,

namely, a contract free from all conditions, except the
occurring of loss by fire.”

It was suggested, in argument before us, that the
intention of the legislature was to impose this conse-
quence as a punishment upon insurance companies
in case they should issue policies with conditions,
albeit in substance, identical with the statutory -con-
ditions, in any other form or mode of expression
than that mentioned in the schedule to the Act,
and, by this infliction of punishment, to compel the
companies to adopt the prescribed form. We are not
warranted, in my opinion, in attributing to a legis-
lative body a purpose so fatile and so vindictive. The
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construction that the statutory conditions, unless there 1880
shall be variations agreed upon, shall be deemed to be Tns
part of every policy, &c., secures, in the most effectual C‘i‘;ﬁ“’
manner possible, the recited object of the legislature in Tre Queex
passing the Act equally as if the conditions should be INS',,?”'
endorsed under the heading “Statutory Conditions,” FParsoxs.
and as such construction would render disobedience vgf:"g;‘_“
innocuous and practically immaterial, the offence would _ .

be, in effect, removed, and, with it, all occasion for the JOHﬂT_ON'
punishment removed also. Gwynne, J.
But, it is said, if the conditions are to be deemed -

to be part of every policy, although, in fact, not
endorsed, they, from their nature, cannot operate as
against the insurer. Grant that they cannot, in

the sense in which the Courts below have construed

the Act, and it may be difficult to understand how
conditions, whose express object and purpose is to
protect the insurers against certain acts and defaults of

the insured, and for that purpose are pronounced by

the Act to be just and reasonable to be adopted as part

of every contract of fire insurance, should be used to

the prejudice of the persons for whose protection they

are introduced ; but, to my mind, all this only shews

that the intent of the legislature in wusing the words:

was not that which is imputed to it by the Courts, for:

the Act expressly says that it is agaimst the insurers

that the conditions shall be deemed to be, that is, adjudg-

ed, to be part of every policy, &ec., and a difficulty, if

there be any, in giving effect to those words would

never justify the construction put upon them by the
Courts below, which, in my judgment, is not only
forced, unnecessary and contrary to the spirit of the

Act, but contrary to its letter also, and one to support
which a total remodelling of the sentence is necessary,
while a sufficiently reasonable sense can be put upon

the words by the construction which appears to me to

214
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1880 be the true one, a construction which in the most effec-
Tee  tual manner attains the object which the preamble of
Crrizess’ the Act declares the Legislature had in view in passing
Tre Queey the Act, namely, that of securing that these just and
INS,;,-COS' reasonable conditions, so necessary to the existence of
Parsoxs. gyery just contract of insurance, shall be adjudged to
V]Vf;ngN be part of every policy of fire insurance, and to be the
v.  sole conditions affecting every policy, unless variations
JOTON' therefrom shall be printed on the policy in the precise
Gwynne, J. manner pointed out in the Act; such a construction re-
T lievesthe courts from the position of doing a plain injus-
tice which the other construction causes. To prevent
the adoption of the construction put upon the Act by the
Courts below, it is sufficient, in my opinion, to say that
there is not an expression in the Act which indicates, in
the remotest degree, the intention of the legislature to
have been to commit the injustice of enabling an insured
person, while violating the express conditions to which
he had agreed to subject himself, torecover against the in-
surers as upon a contract which was never entered into.
I am unable to bring my mind to concur in the adoption
of a construction which declares that a man who con-
tracts that he shall haveno right to recover in case of loss,
if he shall keep upon the insured premises any nitro-
glycerine or more than 10 lbs. of gunpowder, may
nevertheless (unless that contract be put into a particu-
lar form) recover for his loss, notwithstanding that he
has kept one hundred weight of each upon the insured
premises, and that these explosive materials caused the

fire which occasioned his loss. '

By reference to the case as reported (1), it appears,
although it does not appear in the very imperfectly
printed case in appeal brought before us, that the defen-
dants, in their 5th and 6th pleas, set up, in bar of the
plaintiff’s recovery, the violation by the plaintiff of

(1) 43 U. C. Q. B. 261,
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certain conditions endorsed upon the policy of like im- 1880
port with some of the “Statutory Conditions,” but Tgg
which were not printed in the form mentioned in the C"‘gﬁ“’
schedule to the Act. They also, in their Tth plea, Tae Quex
pleaded the violation by the plaintiff of one of the 'INS',,?OS’
statatory conditions, namely, further insurance without Farsos.
notice. The plaintiff himself proved a clear violation, ng:‘go“
although, perhaps, a negligent violation of that condi- _ v
tion, the effect of which was to cause the property to J°§?‘ﬁ°" :
be over insired. The court rejected all those pleas, Gwynne,J.
holding the policy containing conditions to which the
plaintiff had assented, to be not only absolved from
those conditions, but also from the statutory conditions,
and the contract to be free from all conditions. Under
these circumstances, it appears to me to be impossible
to sustain a verdict rendered in favour of the plaintiff,
and that a new trial must needs be granted, if it were
not that it is clear the plaintiff has violated the statu-
tory conditions set out in the 7th plea, and as ne verdict
in his favour could npon that plea be sustained, but
would have to be set aside ex debito justitie, a new trial
would be unnecessary, and a non-suit shonld be entered.

The Queen Insurance Company v. Parsons.

Upon the question as to the construction of the con-
tract involved in the interim receipt sued upon, assum-
ing the Fire Insurance Policy Act of 1876 not to be
ultra vires of the provincial legislature, I am .of opinion
that the Act does not affect an insurance made through
the medium of an interim receipt pending an applica-
tion for a policy. The difference between an interim
receipt and a completed policy is well known, and must
be deemed to have been so to the legislature, and when
they framed an Act having express reference to a policy,
and to that only, we must conclude that they did so
designedly, and did not intend to include under that
term an interim receipt. 'We have no right to extend
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1880  the Act beyond what it has clearly expressed; more-
Tas  over, it is impossible to construe the Act as applying to
Crmzess’ jnterim receipts, since by so doing we should utterly
Tae Queex destroy the most essential characteristic and property
INS‘,,?OS' of such a receipt, namely, the property of being liable
Parsons. to immediate cancellation upon the company declining
VIESTERN 0 hold the risk and to issue a policy, which the 18th
v.  statutory condition, if those conditions applied, would
Jm?il‘_ox’ no longer permit to be done; and the effect would be
Gwynne, J. that a condition which, when applied to a perfected
- policy, is introduced there for the protection of and in
the interest of the insurers, would operate to their in-

jury when applied to an interim receipt.

Although an action may now, under the Administra-
tion of Justice Act, be brought at law upon an interim
receipt, whereas formerly it only could be brought in
equity, still the principle upon which the action was
sustained remains the same, namely, that the contract
involved in such a receipt was one which a Court of
Equii.y would enforce the specific performance of, by
decreeing the issue of a policy in accordance with the
terms of the agreement contained in the interim receipt,
and it was argued in the court below that since the
passing of the Fire Insurance Policy Act, a Court of
Equity would not decree a policy to issme in pursu-
ance of this receipt other than one which should be
subject to the statutory conditions only, and that,
therefore, such a policy must be taken to be the one
referred to in the receipt under the expression, “ subject
to all the usual terms and conditions of this Company ;”
but, as the Act authorises variations to be made in the
statutory conditions, provided only that they shall be
just and reasonable, even though it might be that, up to
the time of the issning of the interim receipt, the de-
fendants had not had policies printed with the conditions
endorsed in the form pointed out in the schedule to the



VOL. IV.] SUPREME COURT OF CANADA. . 327

Act, no court proceeding upon principles of equity 1880
could prevent the defendants from adopting, albeit at Tmg
the eleventh hour, those conditions, with such varia- C“:;‘l")“s’
tions, as should be reasonable, before they should issue Tae Queex
a policy in pursuance of the receipt. To a bill in INS',,(?OS'
equity framed upon this receipt, the defendants could, FParsoxs.
as it seems to me, effectnally resist a claim made by the V{;;ng"‘
plaintiff to have one subject to the statutory conditions _ ».
only, without variations; the most favorable decree Jo’fisloy'
they could upon any principle of justice be entitled to, Gwynne, J.
would be, as it appears to me, subject to the statutory —
conditions with such variations, being reasonable, as
the defendants should desire to insert of like import
with those which their former form of policy contained
and put into the shape indicated in the statute; no
Court of Equity could deprive them of the right given
them by the statute of making reasonable variations in
the statutory conditions, and compel them to issue a
policy with the statutory conditions alone without
such variations. The case would have to be regarded,
as it.appears to me, precisely as if the receipt had been
given the day after the passing of the Act, and before
the defendants could have adopted a new form of policy
in compliance with the terms of the Act, in which case,
it secms to be clear beyond all doubt, that no Court of
Equity could compel the defendants to issue a policy
subject to the statutory conditions only, unless they
happened to be identical with the conditions upon the
form of policy theretofore in use by the defendants.

If then the statute does not, as I am of opinion that
it does not, import the statutory conditions into interim
receipts, then these receipts must be construed as they
would have been if the Fire Policy Act had not passed,
and the defendants can neither at law nor in equity be
held liable upon any other terms than those they agreed
to, that is, to insure the plaintiff subject to the con-



328 SUPREﬂE COURT OF CANADA. [VOL. IV.

1880  ditions containeéd in the policies which have been and
Taw  are in use by them, and the plaintiff is in this position,
C‘i‘iﬁ“’ that he cannot sue upon the receipt unless he is willing
Tae Queex to regard the policy agreed to be issued under it as one
INST,,?OS' containing the conditions which have ordinarily been
ParsoNs. in yse with the defendants, or, which seems to me to
vf’ffng’ be much the same thing, a policy with the statutory
70 HI:,S.TON coqditions, with such variations as would be effected
—— by such of the conditions upon the policies which have
Gwynne, J. heen in ordinary use with the defendants, as would be
' good and valid under the statute if endorsed as varia-
tions in the form prescribed in the statute. The former
is what the plaintiff did, for, to pleas setting up in bar
the violation by the plaintiff of some of the conditions
endorsed on the form of policy ordinarily in use by the
defendants, he joined issue in fact, which issues, when
brought down for trial, except such only as could have
been raised treating the statutory conditions as the only
ones to which the insurance was subject, the Court

refused to entertain.

_ The defendants, by the policies in ordinary use with
them, guarded themselves from all liability for loss
in case the insured should keep more than 10 lbs. of
gunpowder upon the premises insured. I do not
think it counld be held that this would not be a reason-
able variation from the statutory condition which
allows 25 lbs,, if endorsed upon a policy in the manner
prescribed in the Act: The Court allowed an enquiry
as to whether the insured képt more than the 25 lbs,,
but would allow none as to whether he kept more
than 10 lbs, and in short the case was tried as if
a policy had been in fact executed by the defendants
subject to the statutery conditions only, without any
variations. In this, as it appears to me, for the reasons
above given, the Court erred, and there should there-
fore be.a new trial ordered, and the appeal should be
allowed with costs.
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_ But it is contended that the Aet under consideration 1880
is ultra vires of the provincial legislature of Ontario, Tae
which passed it, as interfering with the regulation of CIT}%“‘
a branch of trade and commerce—control over which is Tae Queex
by the 2nd item of sec. 91 of B. N. A. Act, vested excln- ™,°°*
sively in the Dominion parhament Parsoxs.

The question thus raised is, undoubtedly, one of 8 Ge e

very grave character, for, as became developed in the v.
. JOHNSTON.

argument of the several cases now before us, wherein —
the point is raised, one of which, namely, the Western Gwy_’fff' J.
Assurance Co. V. Johnston, was argued by the Attorney-
General, who is also the Premier of the province
of Onlario, in support of the constitutionality of
the Act, the question before us is not one merely affect-
ing the particular Act'in question, but our judgment
in this case, although the Dominion parliament
is not represented, and has not been heard in the matter,
will logically affect some thirty acts of the Dominion
parliament, whose eonstitutionality has not heretofore
been questioned, and which must be witra vires of the
parliament, if the Act now before us be intra vires-of
the provincial legislature, and, on the contrary, if
this Act be wlira vires of the provincial legislature, a
numberof Acts passed by thelegislature of the province of
Ontario must be equally so. 1t is clear that the subject-
matter of the Act in question is not one over which
jurisdiction is by the B. N. A. Act given concurrently
to the provincial legislatures and to the parliament.
If it were, no doubt the Act would be valid “as long
and so far only as it is not repugnant to any Act of the
parliament of Canada.” The subject not being one
over which concurrent jurisdiction is given to the pro-
vincial legislatures and to the parliament, must be
placed exclusively either under the one or the other. The
question, theérefore, is determinable by the rule which
I adopted in the City of Fredericton v. The Queen (1),

(1) 3 Can. Sup. Ct. R., 505,
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as appearing to me to furnish an 'unerring guide in
determining whether any given subject of legislation is
within the jursidiction of the provincial legislatures,
or of the parliament, namely : “ All subjects of what-
ever nature, not exclusively assigned to the local legis-
latures, are placed under the supreme control of the
Dominion parliament, and no matter is exclusively
assigned to the local legislatures unless it be within
one of the subjects expressly enumerated in sec. 92,
and at the same time does not involve any interference
with any of the subjects enumerated in sec. 91.”

The contention in support of the claim that the Act
is within the jurisdiction of the local legislature, is
that the subject matter of the Act comes within item
18 of sec. 92 of the B. N. A. Act, namely, * Property
and Civil Rights in the province.”

I have already in the Cily of Fredericton v. The Queen
expressed my opinion that the plain meaning of the
closing sentence of sec. 91 is that (notwithstanding
anything in the Act), any matter coming within any of
the subjects enumerated in the 91st section, shall not
be deemed to come within the class of subjects enumer-
ated in the 92nd section, however much they may
appear to do so. Jurisdiction, therefore, over * Property
and Civil Rights in the province” is not vested
absolutely, but only qualifiedly, in the local legisla-
tures.

In so far as jurisdiction over “Property and Civil
Rights,” in every provinte may be deemed necessary
for the perfect exercise of the exclusive jurisdiction
given to the Dominion parliament over the several sub-
jects enumerated in sec. 91, it is vested in the parlia-
ment, and what is vested in the local legislatures by
item 13 of sec. 92, is only jurisdiction over so much of
property and civil rights as may remain, after deduect-
ing so much of jurisdiction over those subjects as may
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be deemed necessary for securing to the parliament 1880

exclusive control over every one of the subjects enumer-  Tug

ated in sec. 91, the residuum, in fact, not so absorbed Cl'fg."s’

by the jurisdiction conferred on the parliament. Tae QuEzN
The only question, therefore, before us substantially INS,,( o

: Are or are not joint stock companies, which are Parsoxs.

1ncorporated for the purpose of carrying on the business VE:TCE?

of Fire Insurance, Traders? and is the business which _ .

they carry on a trade ? Joiﬂ_om
If this question must be answered in the affirmative, Gwynne, J.

the Act under consideration must be ultra vires of the

provincial legislature, as much as was the Aet which

* ia Severn v. The Queen (1) was pronounced so to be,

and as the Act under the consideration in the City of

Fredericton v. The Queen would have been if passed by

a local legislature ; indeed, it seems to me to be diffi-

cult to conceive what greater assertion of jurisdiction

to regulate trade and commerce there could be, than is

involved in the assumption and exercise of the right to

prescribe by Act of the legislature in what manner

only, by what form of contract only, by what persons

only, and subject to what conditions only, particular

trades, or a particular trade, may be carried on,

and to prohibit their being carried on otherwise

than is prescribed by the Act. If this may be done

in one trade, obviously it may be done in every

trade, and so all trades must be subject to the will of

the legislature having jurisdiction so to legislate as to

whether it shall be carried on at all or not. As to the

Act under consideration, if it be open to the construc-

tion put upon it by the courts below, it seems to me to

be impossible to conceive any stronger instance of. the

assertion of supreme sovereign legislative power to

regulate and control the trade of fire insurance and of

fire insurance companies, if the business of those com-

(1) 2 Can, Sup. Ct. R. 70,



332 SUPREME COURT OF CANADA. [VOL. IV.

1880 panies be a trade. Now, among all the items enumer-
Ten  ated in sec. 92, it is observable that not one of them in
C"i';’;“ terins indicates the slightest intention of confer-
Tee Queny ring upon the local legislatures the power to interfere
INS,,? in any matter relating to trade or commerce, or in any
Parsoxs. matter ‘which in any manner affects any commercial
v{fsﬂc"’(‘)m business of any kind, unless it be item No. 10, whereby
v.  the local legislatures are empowered exclusively to
Jofiox' make laws in relation to “local works and wundertak-
Gwynne, J. ings ” subject to this qualification, namely, “ other than
" such as are of the following classes:”

“1. Lines of steam or other ships, railways, canals,
telegraphs, and other works and undertakings connect-
ing the provinces, or extending beyond the limits of the
province; :

“92. Lines of steamships between the province and
any British or foreign country; and

“ 3. Sueh works as, although wholly situate within
the prevince, are, before or after their execution, de-
clared by the parliament of Canada to be for the gen-
eral advantage of Canada, or for the advantage of two
or more of the provinces.”

All these excepted subjects are, by item 29 of sec 91,
placed under the exclusive legislative autherity of the
parliament of Canada, and so, by the closing paragraph
of section 91, are, in effect, pronoﬁnced not to be local
or provincial works or undertakings,—works and un-
dertakings within each province other than those ex-
eepted, are all, therefore, which can come within the
description ol “ local works and undertakings” com-
prehended in item 10.

It is to be observed also that when power to _incor;por’é
ate companies is given, no mention is made of trading
companies. The power is expressly limited by item
No:-11, séc. 92, to “ the incorporation of companies with

provincial objects.” Nome of the learned counsel who
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tontended for the validity of the statute under consid= 1880
eration, ventured to define the term “provincial Tam
objects ;” they rather prefeited to submit at large, that CIT;;;NS’
the item intended to conier power to incorporate com- Tuz Querx
panies for all purposes of trade, and, in fact, all pur- IVS',C°S
poses whether of trade or otherwise, provided only the Parsoss.

corporate powers should be expressly prescribed by the v}rf:"gg“
Act to be exercised within the province. v

It is, perhaps, easier to say what the term does not JOH_Nfoﬁ'

comprehend than to define it precisely. I venture to GwynneJ:
suggest, however, that stich local works and undertak- -
ings as are by item 10 placed under the local legisla-
tures may properly be termed local or provincial ob-
jects. So may the subjects enumerated in item No. 7,
viz.: “The establishment, maintenance and manage-
ment of hospitals, asylums, charities and eleemosynary
- institutions in and for the provinee, other than marine
hospitals;” and so likewise the item specified in sec. 98,
namely, “ Education;” and beyond these I cannot say
that I see any other ; but when we regard the whole
scope and object of theB N. A. Act and bear in mind
that the scherie of constitutional government, which it
was designed to create, was to vest in the Dominion
parliament, consisting of Her Majesty (herself the su-
preme executive authority) as one member, and a Senate
and House of Commons as the other members of the
legislative body, the supreme sovereign jurisdiction to
legislate upon all subjects whatsoever, excepting only
certain specific matters particularly enumerated, purely
of a local, domestic and private nature, which were as-
sighed to the provinces ; and, when we find that for
greater certainty (to expel doubt as it were) the exclu-
sive legislative jurisdiction of parliament is declared to
extend to all matters coming within the .regulation of
trade and commieree, words which (in perfect character
with the genieral supreme jurisdiction, intended to be
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1880  conferred upon the parliament, excepting only the par-
Tae ticularly excepted subjects,) are comprehensive enough

CmzENs 45 jnclude and must be construed to include every trade

Tue Queexy and everything relating to every trade, and to all

Ixs, Cos,

».  branches of commerce and to the persons by whom,
Parsoss. and to the manner in which the same, in every branch
vgfjrgo“ thereof, may be carried on: we can, I think, with great

v. confidence, assert that no jurisdiction to incorporate any
JOHNSTON, , . .

——  Trading Company or to restrain or control any Trading

GWY_"E?: J. Company in the way it should carry on its trade, is given

to the local legislatures, unless it be in respect of com-
panies for the construction, maintenance and manage-
ment of such works, as by item No. 10 are placed under
the control of the local legislatures under the designa-
tion “local works and undertakings.” From the frame
of item No. 11, it is plain that what was intended by
annexing the qualification “ with provincial objects,”
was not the power of incorporating companies for all
purposes, but a limited power, for inasmuch as, wholly
irrespective of these words, the local legislatures could
give no powers beyond their province, to companies
incorporated by them, these words, “with provincial
objects ¥ were superfluous, and have no sense unless
they be read as words of limitation, having a restric-
tive operation; it would have been sufficient to have
said simply, “the inecorporation of companies;” but
“for greater certainty,” a principle which pervades the
Act, I have no doubt these words “ with provincial
objects ” were introduced to confine the power to those
purposes which are specially placed under the control
of the local legislatures in express terms—so as to
leave nothing to be implied or inferred. My brother
Taschereau has, however, so forcibly dealt with this
subject, that I shall discuss it no further, but shall pro-
ceed to the enquiry: “ Are or are not joint stock com-
panies which are incorporated for the purpose of carry-
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ing on the business of fire insurance, traders? andis 1880
the business so carried on by them a trade ?” Tom
It was admitted as beyond all question that the busi- C/Ze~¢
ness of marine insurance is a- trade, and that all com- Tue Quezx
. . . . Ins.Cos.
panies carrying on that business are traders, and are in ',
all matters subjected to the exclusive jurisdiction ofthe FParsoxs.
Dominion parliament; bat marine insurance policies v{f:ngv
invariably contain, and from the time of their first _ ».
introduction did contain, provision for indemnity oo,
against loss by fire ; and all text books upon the subject G#ynne, J.
of insurance are careful to impress the doctrine that
Fire insurance is but the offspring of marine insurance,
that nothing was more natural, or more reasonably to
have been expected, than the conversion of the security
which had long afforded protection against injury to
ships, occasioned by fire, to the purpose of yielding -
‘protection to property on land ; that it was the calamit-
ous fire in London in 1667, which hastened the applica- .
tion of this provision in marine policies to the protection
of property by land ; and that, as Magens says, there
were few merchants in London in 1755 who were not
insured, as well for their prdtection, as for the greater
credit, both at home and abroad, which they enjoyed in
their commercial transactions, from its being known
that the great capitals lying in their houses and ware-
houses are thus secured from the flames; that the
utility, both in a public and a private point of view, as
an incentive to industry and enterprise, and the promo-
tion and advancement of trade, is as great in contracts
of fire insurance as in those of marine insurance, and
indeed greater, by so much as the amount secured by
contracts of insurance against fire largely exceeds that
secured by those against marine risks; that contracts
of fire insurance are governed by the same general
~ principles as marine policies, and that the solution of
any question that may arise upon an insurance against
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fire, will be found by a careful application of the
doctrine of marine insurance; and that the law most
reasonably presumed originally that persons who
entered into contracts respecting fire insurance were
acquainted with, and had in their conlemplation, the
custom of merchants and legal rules affecting marine in-
surance, and intended that those new conlracts should be
construed and conlrolled by the same means. No reason
therefore exists for regarding the business of marine
insurance to be a trade and a branch of commerce, and
that of fire insurance not to be. The only difference
in fact between them is, that policies against fire are
almost invariably effected by companies formed for the
express purpose of carrying on the business, so forming
mereantile partnerships, having within themselves the
desirable requisites of security, wealth and numbers,
which afford them the means of defraying heavy losses,
while marine insurance risks are usunally taken by in-
dividuals.

That the Imperial Parliament had no doubt as to fire
insurance companies being traders, and their business
a trade, appears from the Joint Stock Companies Act,
7 and 8 Vic., ch. 110, and the Companies Act of 1862, by
the former of which every assurance company or asso-
ciation, whether for the purpose of insurance on lives,
or against any contingency involving the duration of
life, or against the risk of loss or damage by fire, or by
storm, or by other casmalty, or against the risk of loss
or damage to ships at sea, or on voyage, or to their
cargoes, or for granting or purchasing annuities on
lives, are all alike brought under the Aect, and are
obliged to be registered under the Board of Trade; and
by the latter of which all were alike obliged to furnish
half-yearly to the Board of Trade a full statement of the
liabilities and assets of the companies, and by which
algo the commercial privilege of limited liability was
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extended to them. Neither do the members of the 1880
Mercantile Law Commission appointed in 1853, nor the “Top
legal and mercantile gentlemen to whom questions were C‘?;IL)NS'
submitted by that commission, appear to have had any Tus Quoes

doubt upon the point. I"S Cos.
That commission was appointed to enquire and feport Pansoxs.

how far the mercantile law in the different parts of the ‘Yf:’”gg“
United Kingdom might be advantageously assimilated, v
and also whether any and what alterations and amend- JORNSION:
ments should be made in the law of partnership, as GWyn“e’ J.

regards the question of limited and unlimited respon-
sibility of partners. The commissioners, in their first
report, reported against any alterations being made in
the mercantile law, which the majority approved of as
it stood. Mr. Baron Bramwell, who was a commissioner,
and in the minority, expressed his opinion, which ac-
companied the report, in favor of a change, wherein,
among other things, he says:

No doubt we are not called upon to consider the general law of
partnership, but it is important to refer to its condition, to ascer-
tain how far the proposed change would be a change—how far
a novelty to the public, and what present mischief it might prevent,.

Now the law does at this present moment permit partnerships

with limited liability ; many insurance compandies, though unchartered,
are carried on on that principle, and I conceive all other trades or
businesses theoretically may be so conducted.

Mzr. Stater, who was also on the commission and in the
minority, in an opinion of his, which also accompanied
the report, says :

Under certain restrictions and regulations, joint sfock companies
for banking, not being banks of issues, insurance companies and
companies of a decided public character, possessing a large sub-
scribed capital, might be permitted to conduct their business upon
a principle of limited liability, because their establishment would be
advantageous to the trading and commercial interests of the country.

Among the questions submitted by the commission
to leading legal and mercantile gentlemen, throughout
the United Kingdom and the United States of America,

'was the following :—
22

—
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1880 ‘Would you make the limited responsibility of partners applicable
“'E;; to private or ordinary partnerships, as well as to joint stock com-
CrTizENs panies? Would not this unduly interfere with the free competition
axp  of industry on the part of individual traders or small partnerships
THE QUERN with unlimited liability ? Would you apply it to partnerships for

Ixs. Cos.

. banking or insurance ?

Parsoxs.  To this question Mr. James Andrew Anderson, then

‘Kf:"“gg“ late manager of the Union Bank of Scotiand, answered :
;,. ’ Banking and insurance companies are those of all others which, in

JoHNSTON. my opinion, ouglt to enjoy no exemption from unlimited responsi-

G —— y bility, not only on account of the magnitude, but of the multitude,
wynne, J. . : !
—_— of their dealings; there are now fewer branches of business, which

seems less fo require the stimulus of limited liability than banking
and insurance.

Mr. James Stewart, barrister-at-law, answered :

I apprehend that a limited liability is already applied to partner-
ships for insurance, as in the policies of all the companies with
which I am acquainted, the claim of the assured is limited to the
capital stock of the company.

Mr. William Valentine, President of, and selected by,

the Chamber of Commerce, Belfast, answered :

I would make limited responsibility applicable to private partner-
ships, as well as to public companies generally ; but, as banking and
msurance partnerships have dealings with the general public in dis-
tricts remote from the localities in which they are established, and
it being difficult to obtain correct information in such remote dis-
tricts as to the extent of the capital and conditions of their liabili-
ties, I would continue the unlimited responsibilities of such com-
panies.

Mr. Donala MrLaren, merchant, selected by the
Chamber of Commerce, Leith, to answer the questions,

answered :

As regards insurance companies, I believe that many of the com-
panies in this country, by a special clause in their policies, limit
their liability to the capital stock of the company, and in the city of
Hamburg there are a great number of companies who have for a
long period carried on extensive business, both in marineand also in
Jire insurance, the liability of each shareholder being limited to the
amount of his subscription, and the system has been found most
satisfactory to the shareholders as well as the public.

Mr. John Slagg, merchant, selected by the Chamber
of Commerce, Manchesier, answered as follows :
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I do not think there should be any change in the present law,
(that is the mercantile law), unless it be that all existing companies,
such as “railway and insurance companies,” should be brought into
the same position as other “ mercantile firms.”

And, finally, the author of the “Wealth of Nations,”
one hundred years ago, in his world accepted work, in
book 5, ch. 1, under the title “of the public works and
institutions which are necessary for facilitating puili-
cular branches of commerce,” says : l
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The only trades which it seems possible for a joint stock Gwynne, J.

company to carry on successfully without dny exclusive privilege,
are ‘those of which all the operations are capable of being re-
duced to what is called a routine, or to such a uniformity or
method as admits of little or no variation. Of this kind are :—
1st. The banking trade; 2nd. The trade of insurance from fire,
and from sea risk, and capture in the time of war; 3rd. The making
and maintaining a navigable cut or canal ; and 4th. The similar
trade of bringing water for the supply of a great city.

The value, of the risk, either from fire or from loss by sea
or capture, though it cannob perhaps be calculated very exactly,
admits, however, of such gross estimation, as renders it in some
degree reducable to strict rule and method ; #ke trade of insurance,
therefore, may be carried on by a joint stock company without any
exclusive privilege,

When we regard the magnitude of the business of
fire insurance, in which alone, in 1860, a sum exceeding
one thousand one hundred and thirteen millions of
pounds sterling was at risk in Great Brifain, the
annual premiums in respect of which amounted to
nearly six millions sterling, a sum five times as great
as that derived from marine insurance risks; and when
we observe by the report of the Superintendent of In-
surance appointed by the authority of the Dominion
parliament, that there were in 1869 :—

§ Canadian Fire Insurance Companies,

having at risk in the Dominion of

Canad.cocevees seeeveces ionrneroe severenenens $ 59,840,916.00
And 12 British Companies, having at

risk'....l.!! 100U RN RAePODAY FHaRCIOEOIN 2000 G d 115,222,003-00
324 :
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1880 And 2 American Companies, having at
Tum 5 1) SR cerertt savecresreneesens $ 18,796,890.00

Cirizexs’

_AND Amounting in all to....c.cceeveneees $188,359,809.00
Tur QUEEN

Ins. Cos. Which, in 1877, had increased to 13

Pamoys,  Canadian Companies, having at risk.. $217,745,048.00
Westery 12 British Companies, having at risk.... 184,304,318.00

L\'Svc"- 8 American Companies, © “ ... 18,293,315.00
J N N.

oumER Amounting in all to ...cccuvunnnees $420,342,681.00
‘Gwyjf‘f’ J And when we consider that, but for the business of

fire insurance, the trade and commerce of the world
could never have attained the magnitude and success
and exalted position which they have attained, we may
well say, in my judgment, that the trade of fire insur-
ance is, par excellence, the trade of trades, without which
all other trades would have dwindled and decayed.

Against the position supported by the above vast
concurrence of opinion, with the reason of the thing,
we have been referred to some observations reported to
have been made by Mr. Justice Field, in the Supreme
Court of the United States, in Paul v. Virginia (1); but
Mr. Justice Field himself explains, in the Pensacola
Telegraph Co.v. Western Telegraph Co. (2), that all
that was decided or intended to be decided in Paul v.
Virginia was :—

That the power of Congress toregulate commerce was not affected
by the fact that such commerce was carried on by corporations, but
that a contract of insurance, made by a corporation of one state upon

property in another state, was not a transaction of inter-state com-
merce.

The parliament of Old Canada, which comprised the
territory now constituting the Provinces of Quebec and
Ontario, when applying to the Imperial parliament for
the passage of the B. N. A. Act, was not ignorant that
by the Civil Code of Lower Canada, which was enacted
into law by an Act of the parliament of Old Canada,

(1) 8 Wallace 168, (2) 6 Otto, or 96 U. S. Rep. 21,
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the contract of fire insurance, when made for a premium  1880°
by persons carrying on the business of insurers, is a Tan
commercial contract. It was therefore upon the same c“:;f)“s’
basis as marine insurance, which, by the same article TEE Queex

of the Code, 2,470, is-declared to be always a commercial NS',,?OS'
contract, and this is given not as new, but as old Pamsos.
law. Now, it is impoessible to conceive that the B. N. vlvlf:TglgN
A Act contemplated dealing with the same subject as a Jomrox
branch of trade and commerce in one province of the )
Dominion, and in another as not—in. one as subject to
the Dominion parliament, in another to the local legis-
lature. ' I have shewn. that in England fire insurance
has always been regarded to be a trade equally as
marine insurance, and to have emanated from the latter,
and to be governed by the same principles and the same
mercantile law as governed marine insurance. There
can, therefore, in my judgment, be no doubt that in the
contemplation of the B. N. A. Act, all insurance, whether
of lives, or of real or personal property, and whether
against risk by fire on land or on sea, or by storm on
land or sea, or by any other casnalty, must be equally
regarded as branches of trade and commerce, and must
all alike be under the jurisdiction of the Dominion par-
liament. There can, I think, be no doubt that the object.
_of the B. N. A. Act, in placing “all matlers coming
~within™ the term “regulation of trade and commerce,”
under the exclusive control of the Dominion parliament,
was to secure a perfect uniformity in all the provinces
of the Dominion, as fo all matters whatsoever affecting
all trades, as an essential condition to the prosperous
carrying on of trade, and to prevent all possible inter-
ference or intermeddling with any trade, which diverse
local views entertained in the different provinees of the
Dominion might be disposed to attempt, if the subject
was placed under local jurisdiction, whether by pre-
scribing a particular form of contract and prohibiting

Gwynne, J.
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any other being used, or by prescribing a particular
mode of execution of the contract, or by assuming
to dictate in any other manner as to the manner in
which, or the terms subject to which trading companies
or other persons engaged in any particular trade,
should be permitted to carry on such trade. The incon-
venience which would attend the carrying on fire in-
surance business may well be conceived to be highly
injurious to the interests of persons engaged in that
trade, if they should be restrained from entering into
contracts in the terms in which persons desirous of hav-
ing their property insured may be willing to contract
with them, and should be compelled to give up busi-
ness, unless thay should adopt a particular form of con-
tract, executed in a particular manner, and subject to
particular conditions, totally different in each province ;
and if they should be subjected to different penalties,
forfeitures and consequences, in each, if the forms pre-
scribed in each should not be followed ; so, likewise,
how inconvenient it would be if companies empower-
ed, as many are, to carry on marine as well as fire in-
surance, should, as to one contract, be subject to the
Dominion parliament, and, as to the other, to a local
legislature. Now, that the Act under consideration,
which assumes to prohibit all. fire insurance companies,
whether composed of foreigners or of British subjects,
and whether incorporated by. foreign states, or by the
Imperial Parliament, from carrying on their trade in
the manner authorized by their respective charters of
incorporation, and from entering into such contracts as
persons willing to deal with them may agree upon, or
from entering into any contract in the way of their
trade, subject to any other conditions, or in any other
form than prescribed by the statute, and that in default
of adopting the prescribed form, the parties contracting
wilh them, although violating all the conditions upon
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which alone the companies entered into the contracts, 1880
shall recover against the companies, notwithstanding  Tue
that, in the contracts in fact entered into, they had con- Cl'fif’ffs’

sented that, in the event which had happened, the Tse Queex
companies should incur no liability—that such an Act INS',,(.)OB'

is one which assumes to regulate and control, and in a Parsoxs.

very marked manner, to interfere with the trade of fire V{;‘:_ el

insurance, does mnot, in my judgment, admit of a _ v.

. JOHNSTON,
doubt. Such an Act may safely, with greater pro- —
priety, be said to regulate the trade of fire insur- GWE“_"'
ance, and so to relate to a matter coming within
the term “ regulation of trade and commerce,” than the
4th and 17th sections of the Statute of Frauds. That
the 17th section of that statute effects a regulation of
trade and commerce, will not, I presume, be doubted ;
and the Imperial Parliament has furnished us with
proof that, in the estimation of that power, to which
the B. N. A. Act owes its existence, the 4th section
does the same, for by the 19th and 20th Vie., ch. 97, in-
tituled “ An Act to amend the laws of England and
Ireland affecting trade and commerce ;” after reciting

that—

‘Whereas inconvenience is felt by persons engaged in trade by
reason of the laws of England and Ireland being, in some particu-
lars, different from those of Scotland in matters of common occur-
rence in the course of such trade, and with a view to remedy such
inconvenience, it is expedient to amend the Zlaws of England and
Ireland as hereinafter mentioned ;

J.

It was enacted among other things :—

Sec. 3. That no special promise to be made by any person after
the passing-of this Act to answer to the debt, default or miscarriage
of another person, being in writing and signed by the person to be
charged therewitly, or some other person by him thereunto lawfully
authorized, shall be deemed invalid to support an actidn, suit or
other proceeding to charge the person by whom such promise shall
have been made, by reason only that the consideration for such
promise does not appear in writing or by necessary inference from a
written document ;
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1880  and by the 16th section, the title given to the Act in

Tme  citing it is : “The Mercantile Law Amendment Act of
CITIZENY 1856."”

Taﬁﬁm Now, if this amendment of the 4th section of the
INS',POS' Statute of Frauds so affects trade and commerce as to
Parsons. find its proper place in a “Mercantile Law Amendment
VIZ?:.T(?:_N Act,” can there be a doubt that the Ontario Fire Insur-

v. ance Act of 1876, assuming, as it does, to prescribe the
JOHNSTON. only manner in which, and the terms upon which, the
Gwynne, J. trade of fire insurance may be carried on in Ontario, is
an Act which assumes to introduce a new regulation of
trade and commerce into the mercantile law of Ontario,
and so usurps the jurisdiction of the Dominion parlia-
ment, in which, for the purpose of preserving uniform-
ity in matters of trade throughout all the provinces of
the Dominion, the exclusive power to enact all laws in

any manner affecting trade and commerce, is vested.

The mischief of this legislation lies deeper than ap-
pears upon the surface. The germ of that mischief ap-
pears in the judgments of some of the learned judges of
the Court of Appeal in Ontario, and was more fully de-
veloped in the argument of the Attorney-General of
Ontario, in his argument before us in Johnston v. West-
ern Assurance Co. ; the logical result of which, if well-
founded, would be, in my judgment, to undermine the
fabric which the B. N. A. Act designed to erect.

In the Citizens' Assurance Company, appellants, v.
Parsons, respondent, one of the learned judges of the
Court of Appeal in Onfario makes use of the
following language : “The Parliament of the Dominion
has no power to authorize a Company;” that is, a ‘Fire
Insurance Company,’ of its creation, “to make contracts
in Ontario, except such as the legislature of that pro-
vince may choose to sanctior;” they, that is the
legislature of the province, “ may, if they think proper, .
exclude such corporation from enlering into contracts of
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Insurance here allogelher, or they may exact any 1830
security which they may deem reasonable for the per- Tmm
formance of its contracts.” , C"‘Xﬁ“‘sr

“The artificial being created by the charter is author- Tue Quesx
ized to make such contracts as come within its desig- INS',,FOS'
nated purposes; but the legislature granting the Parsoxs.
charter can give no privileges to be exercised within Y::ngn
any of the provinces, except with their assent and recog- v

nition, and it follows, as a matter course, that these m;y JOTON'
be granted upon such lerms and condilions as the provinces Gwy_n:‘f’ I
think fit to impose.

“ Within these respective limits, each legislature is
supreme and free from any control by the other. The
Dominion parliament has no more authority to regulate
contracts of this nature,” 'that is to say, contracts of
Fire Insurance, * within any of the provinces, than- has
the legislature of the province to attempt to regulate
promissory notes or bills of exchange. The terms upon
which insurance businessis to be carried on within the
province is a malter coming exclusively within the powers
of the local legislatures, and any legislation on the sub-
ject by the Dominion would be witra wvires. The local
legislature has the exclusive discretion as to the con-
ditions under which it,” that is, the business of insur-
ance, “ shall be carried on within the confines of this
province.”

If this be law, it must be admitted that the imputa-
tion charged against the Dominion parliament—that
they have vncroached upon the jurisdiction of the local
legislatures—is well founded ; in fact, it may be admitted
that in every session of the parliament’s existence it
has passed Acts which, if the above be law, would have
to be pronounced to be ul/tra vires, to the exte.t of in-
validating from 80 to 40 Acts. If the local legislature
had jurisdiction to pass the Act under consideration, it
“is obvious that it has the like jurisdiction overall
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1880  other trades, so that what is asserted on behalf of the
Tue  local legislatures is the ezclusive right to legislate in
c‘fﬁi“‘s’ such a manner as to regulate and control all trades, and to
Tae Queey exclude, “if they think proper,” all persons and corpora-

I\svflos tions, as well foreign as domestic, from carrying on their
PARsONs. yosnective trades within the province of Ontario. Now I
Y;:ngfr freely admit that the local legislatures have the right
Somox, %° to legislate, if they have the power to pass the Act
T under consideration, but I add that they have only the
G,Wyjf’ I like power in each case; that they have no more power
or jurisdiction to pass the one species of Act than the
other; that they have no more power or jurisdiction to
pass an Act to regulate or control the terms under
which a trade may be carried on, than they have to
~ prohibit it altogether from being carried on within the
limits of the province. The former power is indeed
but the exercise of, and is comprehended in, the latter,
for an Act to control and regulate a trade is, in effect, to
prohibit the carrying on of the trade at all, otherwise
than upon and subject to the prescribed regulations ;
but the right to exclude, for example, foreign traders, be
they corporations or individuals, from carrying on their
trade in a country, can only be asserted in virtue of,
and as incident to, Supreme National Sovereignty. An
Act of exclusion, equally with an Act to control and
regulate the manner in which a trade shall be earried
on, can only be vindicated upon the principles govern-
.ing what is called the Comity of Nations, the adminis-
tration of which belongs exclusively to Swupreme National
Sovereignty. Now the provinces of the Dominion of
Canada, by the wise precaution of the founders of our
constitution, are not invested with any altribute of
National Sovereignty. Theframers of our constitution,
having before their eyes the experience of the United
States of America, have taken care that the B. V. 4. Act

should leave no doubt upon the subject.
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-~ Within this Dominion the right of exercise of National 1880

Sovereignty is vested solely in Her Majesty, the Supreme Tox
Sovereign Head of the State, and in the Parliament of C""A‘;’f)“'
which Her Majesty is an integral part; these powers Tas Queex
are, within this Dominion, the sole administrators and INS;,?OS'
guardians of the Comity of Nuations. To prevent all FPassows.
possibility of the local legislatures creating any diffi- vms:%?
culties embarrassing to the Dominion Government, by Tommerox.
presuming to interfere in any matter affecting trade and
commerce, and by so doing violating, it might be, the Gwy_n_’f’
Comity of Nations, all matters coming within those
subjects are placed under the exclusive jurisdiction of
the Dominion parliament; that the Act in question
does usurp the jurisdiction of the Dominion parliament,
I must say I entertain no doubt. The logical result of
a contrary decision would afford just grounds to despair
of the stability of the Dominion. The object of the B.
N. A. Act was to lay in the Dominion Constitution the
foundations of a nation, and not to give to provinces
carved out of, and subordinated to, the Dominion, any-
thing of the nature of a .mnational or guwasi national
existence.

True it may be, that the Acts of the local legisla- -
tures affecting the particularly enumerated subjects
placed by the B. N. A. Act under their exclusive con-
trol, if not disallowed by the Dominion Government,
are supreme in the sense that they cannot be called in
question in any court, but this supremacy is attribut-
able solely to the authority of the B. N. A. Act, which

- has placed those subjects under the exclusive control

of the local legislatures, and is not, in any respect,

enjoyed as an incident to national sovereignty.

To enjoy the supremacy so conferred by the B. N. 4.

Act, these local legislatures must be careful to confine

_the assumption of exercise of the powers so conferred

upon them, to the particular subjects expressly placed

J.
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under their jurisdiction, and not to encroach upon sub-
jects which, being of national importance, are for that
reason placed under the exclusive control of the parlia-

''eE QUEEN yyant.

Ins. Cos.
.
Pazrsoxs.

‘WESTERN

Ixs. Co.

2.
JOHNSTON.

Gwy nne,

How the species of legislation which appears upon
the statute books, upon the subject of insurance and
insurance companies, came to be recognized (by which
it would seem as if the parliament and the legislatures
had been attempting to make among themselvesa parti-
“tion of jurisdiction, for which the B. N. A. Act gives no
warrant whatever), I confess’ appears to me to be very
strange, for it surely cannot admit of a.doubt that no act
of the Dominion parliament can give to the local legis-

" latures jurisdiction over any subject which, by the B.

N. A. Act, is placed exclusively under the control of
parliament, and as the parliament cannot by Act or
acquiescence transfer to the local legislatures.any sub-~
ject placed by the B. N. A. Act under the exclusive
control of parliament, so neither can it take from the
local legislatures any subject placed by the same au-
thority under their exclusive control.. There is nothing
in the B. N. A. Act to justify the conclusion that the.
subject of insurance is placed under the concurrent
Jjurisdiction of the local legislatures, and of the par-
liament ; if it were, the latter could itself apply the
necessary remedy by an Act controlling the legislature
of the former. The subject then, not being one of con-
current jurisdictiou, must be under the exclusive control,
either of the parliament or of local legislatures; there

“can be no. partition of the jurisdiction.

. It isimpossible to estimate the embarrassments which.
will be occasioned by the species of legislation which
has been adopted, if not promptly checked and cor-
rected. The only way of correcting the evil is to
determine by an irreversible judicial decision to which
authority the exclusive jurisdiction belongs, namely,
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whether to the parliament or to the local legislatures. 1880
In my judgment, it belongs, without doubt, to the par-  Tum

. CrrizENS’
. liament. e

The arrival, by the majority of this court, at a con- TilsngfsEN
trary conclusion, will, I fear, justly expose their judg- "y
ment to the imputation that it will be impossible, as I Parsoxs.
confess I think it will be impossible, to reconcile that VIV‘,E: o
judgment with the principle upon which Severn v. Jomgérox.
the Queen, and the Cily of Fredericton v.the Queen, ——
have been decided; and that it will have the effect of _Gw)f_’_‘f’ I
unsettling, rather than of settling, the law upon a most

grave constitutional question.

Appeals dismissed with costs.

GEORGE A. CHAPMAN......... ceeeee coeees APPELLANT ; 1879
‘ , *Feb'y. 24,
*May 9.

AND

CHARLES LARIN...ccoiveseeererercerccceresss RESPONDENT.,

ON APPEAL FROM THE QOURT OF QUEEN’S BENCH
FOR LOWER CANADA (APPEAL SIDE).

Contract, terms of delivery— Reasonable time—Damages — Arts. 1067,
1073, 1544, C. C. L. C.

On the 7th May, 1874, the appellant sold to the respondent five
hundred tons of hay. The writing, which was signed by the
appellant alone, is in following terms: “Sold to &. 4.
C. five hundred tons of timothy hay of best quality, at the
price of $21 per ton f o. b: propellers in canal, Montreal, at
such ‘times and in such .quantities as the saild 'G. 4. C
shall order. The said hay to be perfectly sound and dry when
delivered on board, and weight tested if required. The same to
be paid for on delivery of each lot by order or draft on self, at

"Presext :—Ritchie, C. J., and Strong, Fournier, Henry"a,n'd
Gwynne, J, J,
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Bank of Montreal, the same to be consigned to order of Dominion.
Bank, Toronto.” .

In execution of this contract, the appellant delivered one hun-

dred and forty-seven tons and thirty-three pounds of hay, after
which the respondent refused to receive any more.

The appellant having several times notified the respondent,
both verbally and in writing, by formal protest on the 28th
of July, 1874, requested him to take delivery of the remaining -
354 tons of hay.

On the 11th of November following, the appellant brought an
action of damages for breach of contract, by which he claimed
$3,417.77, to wit, $2,471 difference between the actual value of
the hay at the date of the protest and the comtract price, and
$943.77 for extra expenses which the appellant incurred, owing
to the refusal of the respondent to fulfil his contract.

Held,—That such a contract was to be executed within a reasonable
time, and that, from the evidence of the usages of trade, the de-
livery, under the circumstances, was to be made before the new
crop of hay, and that the respondent, being in default to receive
the hay when required, was bound to pay the damages which the
appellant had sustained, to wit, the difference at the place of de-
livery between the value when the acceptance was refused, and
the contract and other necessary expenses, the amount of which,
being a matter of evidence, is properly within the province of
the court below to determine (1).

APPEAL from the Court of Queen’s Bench for
Lower Canada (appeal side), reversing the judgment
of the Court of Review and maintaining the judgment:
of the Superior Court.

Action of damages for breach of the following contract :

“May 'th, 1874.

“Sold to G. A. Chapman, five hundred tons of timothy.
hay of best quality, at the price of twenty-one dollars
per ton, f. 0. b. propellers in canal, Monireal, at such
times and in such places as the said G. A. Chapman shall
order. The said hay to be perfectly sound and dry when
delivered on board, and weight tested if required. The
same to be paid for on delivery of each lot, by order or

(1) C. C. L. C,, Arts. 1,067, 1,544, 1,073.
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draft on sclf at Bank of Montreal, and sameto be con-
signed to order of Dominion Bank, Toronto.
: “C. LARIN.”

The respondent alleged by his declaration, that on
the 7th May, 1874, he sold to appellant 500 tons of
timothy hay, at the rate of $21 per ton; which was to
be delivered f. 0. b.(which he interprets to mean, “taken
from on board ) propellers in the Lachine Canal at' Mon-
treal, at such time and in such quantity as the appellant
should order, to be paid for on delivery of each lot ; the
whole in accordance with the terms of a written agree-
ment prepared by appellant and signed by respondent.

The respondent further alleged, that at the date of
that contract, hay was increasing in value ; and that the
hay in question was bought by appellant on specula-
tion. That it was then and there understood and
agreed between the parties, that the delivery of the
hay would be ordered, and the hay paid for, wiithin a

reasonable delay, and before the new crops. And that
by the terms of the agreement, the nature of the con-
tract, the powrparlers which took place at the time of
the said contract, and the custom of trade, the execution
of said contract on the part of both parties was to take
place within a reasonable delay, and before the deprecia-
tion in the price of hay, which would necessarily take
place after the new crops.

That accordingly the respondent, a few days after the
date of the contract, delivered to appellant 146 tons of
the said hay, for which appellant paid respondent ac-
cording to the agreement.

That since the delivery of the said quantity, appel-
lant had neglected and refused to order any more hay,
or to receive the balance of the quantity mentioned in
the agreement; although the respondent had, at dif-
ferent times, tendered the said hay to the appellant;
and always declared himself ready, and was ready to
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1879 deliver it; and had in fact the said hay, at different

Caaruay times after the notification to appellant, and more par-
fure ticularly in the months of July and August then last,
—— ready to be delivered in the Lachine Canal, as agreed

That about the 30th July then last, the respondent
notified, and protested in writing, appellant, that he
had the balance of 854 tons of hay ready for delivery;
that it had been stored ready for that purpose ;
that he was obliged to remove it for storage to other
places, which would entail expense and trouble; and
that he would hold appellant liable for all loss, damage
and expenses which would be incurred with the hay,
on account of appellant not receiving the same. And
he protested against keeping the hay. any longer; of
which so called protest he produces a copy.

But that appellant still neglected and refused to
order and receive the remainder of the hay, and to pay
respondent the value of the hay at the contract price,
viz., $7,266.

That since that period hay had only averaged from
$12 to $14 per ton, and the respondent had had the
balance of the hay resold at an average of $14 per ton.
That he had to incur extra expense for the cartage,
storage, weighing and selling of the hay, and thereby
had sustained damage to the extent of $3,414.77; thatis,
$943.77 for expenses in labor, cartage, storage, weigh-
ing and selling the hay, and $2,471, difference between
.the actual value at $14 a ton, and the price at which it
was sold.

That appellant had often notified respondent that he
would not receive the balance of the hay.

‘Wherefore he prayed for a condemnation against the
appellant for the above two sums, amounting together-
to $3,414.77.

The appellant pleaded the general issue, and there-
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upon the parties proceeded to evidence, which is
reviewed in the judgments.

The Superior Court, Mr. Justice Rainville presiding,
rendered judgment, maintaining the respondent’s action
to the extent of $2,970.87 ; being the difference between
$14 per ton, and the price agreed upon ; and $500, for
expenses ; but this judgment was reversed by the Court
of Review, and the action was unanimously dismissed
with costs. Thereupon the respondent appealed to the
Court of Queen’s Bench: and the judgment of the Court
of Review was reversed and the judgment of Mr. Justice
Rainville, sitting in the Superior Court, was confirmed

- in its material points.

: Mr. Kennedy for appellant :—

The contract is within that class of cases where
the consideration for the promise is contingent; that
is, it comsists in the deéing of something by the
promisor which he need not do unless he chooses.
The appellant need not order unless he chose, and until

the order is given no binding contract was made:’

‘Great Northern R. W. Co.v. Withan (1) ; Burton v. Great
Northern R. W. Co. (2); Benjamin on Sales (3).

The respondent had the right before the appellant
ordered to notify the appellant, that unless he ordered
within a reasonable time he would rescind the contract.

The contract must be construed so as to give the
literal meaning to every sentence; and although the

word sold is used in the beginning of the contract, its
' vise is consistent with the fact of it being a conditional

sale, that is contingent on the appellant’s order. To
~ construe it otherwise would have the effect of elimin-
atiﬁg the words, “at such times and in such quantities
" as the said G. A. Chapman shall order,” for a contract
without these words would imply a delivery within
OLRBICE 16 (2) L. R. 9 Exch. 507.

(3) . 55.
23
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a reasonable time: Ellis v. Thompson (1), Leak on Con-
tracts (2).

No parol evidence can be given to alteror vary a writ-
ten contract ; and importing into the contract in ques-
tion that delivery is to be within a reasonable time is an
alteration and variation, as the contract states that the
delivery shall be as the appellant “ shall order,” thereby
negativing the implied time of delivery: Civil Code,
article 1284; Leak on Contracts (8), Greenleaf on Evi-
dence (4).

When the contract itself is plain, no usage or custom

-can be proved to vary the terms of delivery. Here the

contract is plain that the time of delivery should be at
the option of the appellant; Taylor on Evidence (5),
Greenleaf on Evidence (6); Lewis v. Marshal (7), parti-
cularly the remarks of Tindal, C. J, at p. 745 : Bowes v
Shand (8), and the remarks of Lord Hatherley, at p. 478
“Ifthe contract bears a plain natural sense and meaning,
nothing should make us deviate from that plain natural
sense and meaning but the strongest evidence, not the
opinion of this or that witness, but of a custom of the
trade or business which forms the subject matter of the
contract.” And of Lord Gordon, at p.486: “We must
construe the contract itself according to its reasonable
and literal sense ; and again : “the safest rule in all these
cases is to allow the parties who were interested in
making the contract to explain themselves.”

No particular custom as to this trade was proved, the
witnesses themselves not agreeing, and the evidence
being simply an opinion ; and no evidence was given
of any case where this custom was followed. As to
evidence necessary to establish a custom, see Willans v.

(1) 3 M. & W, 445. (3) Sec. 1058.

(2) P. 836. (6) 1st vol. p. 344, p. 347 and-
3) P. 176. note at p. 350.

(4) Vol. 1 p. 321 and p. 328. 7y T M. & G. T44.

(8) L. R. 2 App. Cases 455.
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‘Ayers (1), Bowes v. Shand (2), Taylor on Evidence (3),
Addison on Contracts (4).

~ The fact of the contract being in favour of the appel-
" lant, and pressing hard on the respondent, is no reason
why its literal meaning should not govern. The Court
cannot supervene to relieve a person from an improvi-
dent contract: Addison on Contracts, (5); Cheale v.
Kennard (6). '

By the evidence it appears that the appellant drew
the contract as it is to avoid the probable want of storage
that might occur, and that did occur. That it was
owing to the respondent’s acts that the appellants had
not room to store the hay, for it appears first that the
steamship York brought up 88 tons of damaged hay on
the 21st May, 1874. After this appellant received on
account of the contract, 147 tons of good hay, and on
the 6th June, the respondent’s agent brought to the
appellant, and got him to store for him 191 tons, on the
open end of a wharf, by covering same with tarpaulins,
requesting him at the same time to sell this 191 tons
first, and this hay was not sold until October, 1874.

The appellant therefore contends that if the evidence
can be looked at to construe the contract, it shews that
the intention of the parties was, that the hay should
be received in such quantities as would enable the
appellant to store it, and the respondent, by his own act,
rendered it impossible to have the contract carried out
according to the intention expressed when it was made.

Mr. David for respondent :
~ The appellant contends, that the hay having to be
delivered at such times and in such quantities as the said
G. A. Chapman shall order, the execution of the contract
was merely facultative on his part ; so that, according

(1) L.R.3 App. Cases 133. ~ (4) P. 166 Tth ed.
(2) L. R. 2 App. Cases 455. (5) P. 12, Tth ed.
3) Ee;. 1076, also sec. 1078. (6) 3 DeG. & J. 27.

3
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to that pretention, it was in his power to hold con-

CaraaN tinually and always the respondent bound by the con-
Lia. tract without being so himself. The appellant at any

day, at any time of the year, might order the respon-
dent to deliver to him one ton or one hundred tons of
hay and the respondent ought to be ready to deliver
them. It might also please him to sleep upon his con-
tract a year and the respondent should have remained
under the obligation of keeping in a safe place, always
ready to be delivered, the balance of the hay.

The contract was signed on the 7th day of May, eleven
or twelve weeks before the crop of the new hay. At
that time hay had gone up in Montreal to the extra-
ordinary price of $21 to $22 per ton; in Torenio it was
selling at $84 and $40 per ton. The time was good for
speculation. The appellant, who is a merchant, goes
to Montreal, or names a representative there, and buys
the hay in this case mentioned.

It is evident that both parties had the intention
of executing the contract in a reasonable time: the res-
pondent to get the price of sale, the appellant to realize
a benefit the soonest possible, and with more certainty
before the new hay.

The learned counsel referred to arts. 1013, 1014 and
1016, 1067, 1544, 1073, C. C. L. C.

Mr. Kennedy in reply.

Rircmig, C J.:—

The plaintiff complains in this case, that he sold
to-defendant 500 tons of hay under a eontract, of which
the following is a copy, signed by the plaintiff, (respon-
dent) and affirmed and acted on by appellant. [His
Lordship read the contract] That a few days after
the date of that contract, plaintiff delivered to defendant
146 tons, for which defendant paid as per agreement ;
that since then defendant has neglected and refused to
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order any more, or to receive the balance of the 500
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tons, although plaintiff has offered and tendered to Cmaraax

. defendant, particularly on the 28th July, '74, the 854
tons ; that defendant notified plaintiff that he would
not receive the balance of the hay ; that the hay having
fallen in value, plaintiff re-sold balance, and claims the
difference in price and expenses.

If the contract had been to supply defendant with
whatever hay he might from time to time order at so
much per ton, defendant would not be bound to
give orders (1). "But that is not this case. This was
a contract for the sale of a specific quantity (500
tons) of hay, and though the delivery as to times and
quantities was left to be fixed by the purchaser,
this. gave him mno right to repudiate the contract
in whole or in part, but he was bound to order
delivery at reasonable times and in reasonable
quantities, and if there was any well known usage
of the trade in regard to the articles sold, in respect
either to times for delivery or quantities to be
delivered, it would be a criterion by which the
question of reasonable times or quantities might be
decided ; in other words, if not conclusive, cogent evi-
dence of what would be reasonable times and quantities.
If the vendee unreasonably witheld his orders, the ven-
dor discharged his duty by a tender or offer of perform-
ance, that is, of delivering at the place specified, ator
after a reasonable time had elapsed, thereby giving the
vendee an opportunity of accepting a complete per-
formance. The buyer by this contract undertook to
order the hay which he had purchased, and as no time
was fixed at which he was to do this, the law implied
he was to do it within a reasonable time under the

(1) See Great Northern Ry. Co. Buiton v. Great Novthern Ly.
v. Withan, L. R. 9 C.P. 16; Co, L. R. 9 Exch. 507,

0.
LarN.
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1879 circumstances, and the dictum of the court in Ford v.
cramax  Cotesworth (1) bears directly on this case :

1L :n;m. Whenever a party to a contract undertakes to do some particular

—— act, the performance of which depends entirely on himself, so that he

Ritchie,C.J. may choose his own mode of fulfilling his undertaking, and the contract

T is silent as to time, the law implies a contract to do it within a
reasonable time under the circumstances.

Leake (2) says :

‘Where there is no time fixed by the contract, the law in general 7
implies that the performance must be at a reasonable time, having
regard to the nature and circumstances of the performance (3).

In Ellis v. Thompson (4) Alderson, B., says that:

The correct modle of ascertaining what reasonable time is in such
a case is by placing the Court and Jury in the same situation as
the contracting parties themselves were in at the time they made the
contract ; that is to say, by placing before the jury all those circum-
stances which were known to both parties at the time the contract
was made and under which the contract took place. By so doing you
enable the Court and Jury to form a safer conclusion as to what is the
reasonable time which the law implies and within which the contract
is to be performed.

Leake on contracts (5) :

Under a written contract for the sale of goods appointing the time
for payment, but silent as to the time for delivery; and, therefore,
presumptively importing delivery within a reasonable time upon
credit, evidence was held admissible of & usage in the trade, that the
delivery should be made concurrently with the payment and could
not be demanded before (6).

And I can discover nothing in the law of the Province
of Quebec at variance with these principles, which, after
all, are only the principles of common law and common
justice. In this case the evidence shows, I think, con-
clusively that a reasonable time for giving an order or
orders had elapsed on the 28th of July, when the time

(1) L.R.4Q B.133. 4) 3M. & W. 445.

(2) P. 836. (5) P. 200.

(8) Co. Lit. 56, b.; see per Rolfe, (6) Field v. Lelean, 6 I. & N.
B, in Startup v. Macdonald, 6 617, distinguishing or overruling
M. & G. 610 Spartali v. Benecke, 10 C. B. 212,
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was about arriving for the crop of new hay to come
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into the market, and defendant, having then refused to Ca.unm
order or receive the balance of the 500 tons, was, in my ARIN.

opinion, guilty of a breach of his contract, and rendered |
himself liable to pay to the plaintiff the difference be-

tween the then market value of the hay and the price
agreed on. The measure of damage is the difference
between the contract price and the market price, or value
'on the day fixed for the delivery, or in this case the day
on which the hay was tendered to the vendee and
should have been received by him, that being the time
‘when the contract was broken, thus leaving plaintiff in
the same situation as if defendant had fulfilled his con-
tract. The vendor is not bound to re-sell, though he
may, if he thinks proper so to do, and charge the vendee
with the difference between the eontract price and that
realized at the sale, but it is requisite, in such a case,
to'show the property was sold for a fair price and within
a reasonable time after the breach of the contract.

In this case the plaintiff appears to have wused all
Teasonable efforts to dispose of this hay to the best
advantage, and we can easily understand the difficulties
he must have experienced in the face of a falling
market and the competition of the new hay crop; and I
cannot say that the amount the court below has allowed
him for expenses necessary and incident to the disposal
of so large a quantity of an article so bulky is not justi-
fied by the evidence.

StroNG, J., concurred.

FOURNIER, J. :—

" L’action de l'intimé était en dommages pour inexécu-
tion de contrat et fondée sur 1'écrit cité plus haut.
Aprés avoir accepté en exécution de ce contrat une
certaine quantité de foin, lappelant refusa d’en recevoir
davantage, prélendant que par les termes de son con-

Ritchie,C.J.
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1879 trat il 0’y a pas de temps fixé pour la livraison, et de
Caarvan Plus qu'il avait la faculté de n’en ordonner que ce qu'il
Iuny, 1uiplairait d’accepter. Cette prétention est formulée

—— _en ces termes dans sa défense :
Fournier, J,

_ As to the first point, the Respondent contends that the contract,
as contained in the memorandum already printed, was perfectly
intelligible and clear in itself. No time was fixed by that contract,
within which the Respondent was to be obliged to receive the hay.
The memorandum states in express terms, that the hay is to be
delivered free on board propellers at Monéreal, at such times and
in such quantities as the said G. 4. Chapman shall order.

There is not .the slightest limitation of the discretion of the
Respondent, as to when he shall order, and what he will receive ;
that is left entirely to him, Itis the Appellant who takes the risk
of the orders being given at times and for quantities inconvenient
tohim., The Respondent had the right of making these times and
quantities to suit his convenience, in entire disregard of the wishes
of the Appellant.

La Cour Supérieure a considéré le contrat comme
prouvé et a condamné le défendeur (appelant) a payer a
Tintimé une somme consistant dans la différence du prix
du foin, suivant le prix courant, a I'époque ou le défen-
deur a refusé de continuer l'exécution de son centrat,
avec la différence du prix convenu par 1’écrit ci-haut
cité, plus une somme de $509, pour frais de transport,

_ tonnage, pesage et vente du foin en question. ‘

Ce jugement soumis a la Cour Supérieure, siégeant en
révision, a &té cassé pour deux raisons principales.

La premisre que I'on trouve énoncée dans ce jugement,
c’est que dans le cas actuel, le demandeur (intimé) avant
de pouvoir revendre le foin qui faisait I'objet du contrat
intervenu entre les parties, aurait da notifier le défen-
deur (appelant) de son droit de demander la rescision
du contrat. Cette proposition est énoncée de la maniére
suivante ;

Plaintiff does not even state in his declaration that he notified

defendant of any claim of rescision of contract, before re-selling
the hay referred to; and that in fact plaintiff did not notify
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defendant of any rescision of contract, or of any proposed re-sale of 1879
said hay, CH;;AN
La 2¢éme. Cest que dans le cas particulier dont il _ ».
s'agit, la loi ne permettait pas an demandeur de vendre L_A_IT
le foin en question & vente privée,—mais qu'aun con-FournierJ.
traire elle 'obligeait a le faire vendre par encan publie, T
dans une seule vente (af ome time), aprés avis au
défendeur ; la vente a 'encan étant la seule maniére
1égale de déterminer le prix courant qui devait servir de
base pour Pappréciation des dommages.

(les deux propositions sont-elles fondées en droit ?
Le demandeur était-il bien obligé, aprés avoir mis le .
défendeur en demeure d’accepter le foin, de demander
la rescision du contirat avant de pouvoir réclamer ses
dommages ? Le contrat ne se trouvait-il pas plutét nul
de plein droit par suite du refus du défendeur d’en con-
tinuer I'exécution ?

11 est & remarquer que la vente dont il s'agit est une
vente au comptant, le prix convenu est stipulé payable
a la livraison de chaque lot. Aprés mise en demeure
suffisante, (et celle prouvée l'est certainement) le défen-
deur était tenu d’enlever le foin qui lui était offert ; sur
son refus ou négligence de le faire et de payer le prix

convenu, la vente se trouvait résolue de plein droit.

Dan la vente de choses mobiliéres, l'acheteur est tenu de
les enlever au temps et au lieu ol ils sont livrables. [Sile prix
n’en a pas été payé, la résolution de la vente a lieu de plein droit en
faveur du vendeur, sans qu'il soit besoin d'une poursuite, aprés
Pexpiration du terme convenu pour l'enlévement, et s’il n'y a pas
de stipulation & cet &gard, aprés que l'acheteur a été mis en demeure
enlamaniére portée au titre des Obligations;] sans préjudice au droif
du vendeur de réclamer les dommages et intéréts (1).

Pour faire I'application de cet article au cas actuel, il
ne reste qu'a savoir sila mise en demeure a &té suffi-
sante et conforme a I'art. 1067. Indépendamment des
lettres et télégrammes concernant la livraison du foin,
il y a le protét formel en date du 28 juillet 1874, décla-

(1) C.C. L. C. Art. 1544
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1879 rant que le demandeur est prét a livrer la quantité
Cramuax de foin nécessaire pour parfaire le contrat, sommant le
Linry, Qéfendeur de I'accepter, avec de plus déclaration qu’il
sera responsable de tous les dommages que son refus
pourrait causer. 1l est en preuve que le protét est
parvenu au défendeur. Le contrat en question étant
par écrit, ce protét conformément & Iarticle 1067 devait
étre par écrit. Ainsi le demandeur a rempli les forma-
lités que la loi exigeait de lui pour mettre son adver-
saire en demeure, Le refus de celui-ci de se présenter
pour accepter et payer le foin a eu [leffet, suivant
Particle 1544, d’opérer de plein droit la résolution de la
vente en question et de donner ouverture a la réclama-
tion pour dommages. Rien dans la loi n’obligeait le
demandeur & faire connaitre son intention de faire
résilier une vente que la loi déclarait résolue de plein
droit, sans formalité quelconque. Pour ces raisons le
premier motif donné par la Cour de Révision me parait
tout-a-fait erroné.

Il en est de méme du 28me qui contient I'énonciation
d’un principe que 'on ne trouve nulle part. La loi
n’a pas imposé U'obligation de faire, dans un cas comme
celui dont il s'agit, une vente & l'encan pour servir de
base 4 'appréciation des dommages. A part de ’énon-
ciation du principe général contenu dans l'article 1073
“ que les dommages sont, en général, le montant de la
perte subie et du gain dont on est prive,” la loi laisse a
la discrétion des tribunaux les moyens d’apprécier les
dommages selon les circonstances. Elle ne leur prescrit
point de régle absolue a ce sujet, et 'on ne trouve nulle
part celle qui a ét6 invoquée par la Cour de Révision.
Au contraire, d’aprés les autorités, il est reconnn qu'il y
a absence de régles positives, a part des principes géné-
Taux. -

Duranton dit (1):

Fournier,J.

(1) Vol. 10 p. 464, No. 480.
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I1 n’est pas de matidre plus abstraite que celle relative aux 1879
dommages-intéréts ; aussila loi n'a-t-elle pu tracer que des prin- ™

. i ' N . CHAPMAN
cipes généraux, en s'en remettant 4 la sagesse des tribunaux pour »
leur application, selon les circonstances et les faits de la cause. Larrx,

La Cour de Révision n’était certainement pas fondée Fournier,J.
en droit & déclarer qu'il y avait nécessité de faire une
vente 4 I'encan.

Cette Cour n’a attaché aucune importance au prin-
cipal moyen de défense de Iappelant, savoir, que
le contrat ne contenant point un délai dans lequel
il devait recevoir son exécution, était par cela méme
inexécutable, et qu'il n’avait en conséquence contracté
aucun engagement. Elle semble au contraire, avoir
répudié cette prétention et avoir été d’accord avec la
Cour Supérieure et la Cour du Banc de la Reine, pour
reconnaitre que dans un cas semblable, “il y a tacite-
ment un terme convenu, qui consiste dans le temps né-
cessaire pour son exécution ” puisqu’elle prétend que le
demandeur aurait dit demander larésiliation du contrat.
C’est sans donte admettre qu’il a existé, et conséquem-
ment, qu'il yavait un terme tacitement convenu qui
devait étre déterminé par les circonstances. Cette pro-
position de droit ne me parait guére susceptible de doute.
Elle a 6été traitée avec tant de développement par Sir A.
A. Dorion, J. C., dans son opinion écrite sur cette cause,
que je crois devoir me borner & exprimer mon concours
dans la doctrine gu'il a si complétement é&tablie par les
- nombreuses autorités qu’il a citées.

Si je n’entre pas dans la considération des questions
de faits dela cause, c’'est parce que j’adopte entidrement
le jugement de la Cour du Banc de la Reine, qui, sui-
vant moi, doit é&tre confirmé et 'appel renvoyé avec
dépens.

HEeNRY, J.:—

"I concur in the view that the appeal in this case
should be dismissed.
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The decision of the Court of Review I consider
founded on incorrect statements of law. 1t is prdperly
stated to have been a commercial case, and as such, on
refusal of the appellant, he, if otherwise liable, is
required by law to make good to the respondent such
loss as may result from the non-acceptance of the
hay in question ; and the rule by which such loss
is measured is the difference at the place of delivery
between its value when the acceptance was refused, and
the contract price. That difference may be shown in
a variety of ways. The most usual one is by means of
a sale by public auction at the place of delivery, but in
the case of a perishable article, if not then in a place of
safety, it might be removed for protection and a market
to any convenient and reasonable distance. The sale
was not by public auction, and it need not have been,
but was conducted in a manner, I think, more for the
interests of the appellant. It is not even pretended
that the most, under the circumstances, was not realized
for it, and for which the appellant has got the benefit.
The difference in value sufficient to sustain the res-
pondent’s case, at the canal, and where it was sold,
has been satisfactorily shown. The respondent is
entitled also to be reimbursed his outlay for the
expenses of removal and sale, including storage and
insurance, for a reasonable time. There is no charge
made for the latter, but for the other legitimate charges,
for labour and cartage from the canal, storage, expenses
of sale, weighing and loss of weight, the respondent is
entitled to recover. He alleges his expenditure for
those purposes amounted to $848.77, besides $120 for
other carting not explained. The learned Judge who
tried the cause allowed him $3500 for those expenditures,
which I think, under the evidence, reasonable.

The appellant contends, howerver, that he was not
bound to take the hay when offered, and therefore not
liable to damages for refusing it.
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The contract provides for the delivery “at such times
and in such quantities as the defendant (appellant)
should require,” but eontains no provision between

what dates the appellant shall exercise that right, The

- agreement is for a sale of five hundred tons of hay at the
rate of twenty-one dollars per ton, and provides for the
place and manner of delivery, to be paid for on delivery
of each lot. The contention of the appellant is, that as
no time was prescribed for the delivery of the whole,
that he could ask for the delivery at any time or times,
or that in fact it depended on his option to decline
altogether any part of the number of tons sold. When
the parties to a contract omit to limit their respective
liabilities under it as to time, the law wisely provides
that they shall end at the end of a reasonable time
corresponding to the mnature of the several liabilities.
The law in such cases enjoins each party to
perform his contract within a reasonable time. The
appellant, therefore, had that reasonable time to provide
the necessary means to accept, according to the con-
tract, the hay purchased. He was to provide propellers,
on board of which at different times and various
quantities, as he should order, he was to take delivery
of the hay, and the respondent, getting reasonable
notice, was bound to deliver the same at those
different times and various quantities, but with this

365.
1879

CHAPMAN

LariN,

Henry, J.

proviso, that his requisitions to the respondent .

were made within a reasonable time. It would be
indeed a strange law that under such a contract one
party should be bound to have the hay on hand for
months or years, and should suffer natural deteriora-
tion and loss of weight, and perhaps after the expira-
tion of a year be obliged possibly to supply wholly differ-
ent hay, keep it on hand and then possibly be told the
appellant was not even then . ready to receive it, and
if the law put no limit to the liability of the respond-
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ent, when would it end, unless his insolvency put him
beyond the power of the appellant. DBut suppose the
price of hay advanced greatly, and it hecame desirable
for the appellant to obtain the delivery of the hay
he must have made the necessary requisitions to the
respondent for it, as the law puts it, within a reason-
able time, otherwise he could recover no damages for
the non-delivery. Each must act within a reasonable
time, or no cause of action arises to him who is negli-
gent because of his own laches. The true legal con-
struction of the contract in question may be thus
stated : The respondent bargains and sells to the
appellant 500 tons of hay not immediately to be
delivered, but the appellant virtually says to res-
pondent: “You keep possession of the hay until I,
within a reasonable time, advertise to you my
desire that at such times and in such quantities
as I may engage propellors to take it on board,
when you shall deliver it free on board for me.” We
would have to say, under the circumstances, what that
reasonable time should be, if the appellant had raised
such ‘an issue, but I do not think he has. The respond-
ent, in his declaration, alleges that, by legal construc-
tion, the agreement was to be performed within a
reasonable time, but the appellant does not, in his plea,
take issue upon the question of reasonable time, or al-
lege that at the time the respondent gave the notice of
his readiness to deliver, which, however, under the
contract, he was not bound to do, such reasonable time
had not elapsed. His defence was not such,and there-
fore we need not have inquired into that question ; and
the mere readiness of the plaintiff to deliver and the
question of damages, were all that regularly was in
issue. If therespondent,in his declaration, had alleged
generally his readiness to deliver within & reasonable
time, and the failure or refusal of the appellant to ac-
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cept, it would have been sufficient, and if denied, it
would then depend on the evidence ; but the declara-
tion states the time when the protest or notice of readi-
ness to deliver was given—on the 28th July, 1874 If
necessary to decide the question of the reasonableness
of the time, I should say it was, under the evidence,
sufficient ; but, notwithstanding that notice, up to the
time of the commencement of this suit, on the 11th
November following, the appellant made no requisition
for delivery, and surely no one would contend that, at
the latter date, reasonable time had not long before ex-
pired. The hay was sold on the 7th May, and the de-
livery commenced, as by the bills of lading, on the 1st
of June following; nine shipments in all, six in June
and three in May, up to the 29th, when they stopped,
and after which, no requisition for any more appears to
have been made. From the nature of the article, and
from the correspondence and other evidence, the
conclusion is irresistible, that both parties fully
intended the whole delivery should take place
before the new crop came in; and it is, I think, put
beyond all doubt that the appellant clearly so
understood it, for in his letter of the 14th of
May (seven days after the date of the contract) he says:
“] telegraphed you answer that I would write respect-
ing your offer of three to four hundred tons of hay
beyond the five hundred contracted for. But first, before
setting price, I should wish to know the time of
delivery of this second quantity, if purchased. If I
bought, I should require to the end of June, to be
shipped to my order, as I could make room for each
cargo. It might not be till the end, but I should not
wish to be crowded for the next two or three weeks to
come till I get storage to receive it.” The appellant, as
that lelter shows, contemplated taking the delivery of
the additional 300 tons, by or before the last of June, so
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that he fully understood and intended the 500 tons
previously purchased to be delivered, at the latest
beiore the 23rd of June. I think that by the law and
evidence the respondent is entitled to recover the
amount stated in the judgment, and that the appeal
should be dismissed with costs and the judgment of the
Superior Court of first instance confirmed. |

GWYNNE, J., concurred.

Appeal dismissed with costs.

Solicitors for appellant : Abbott, Tait, Wotherspoon &
Abbott.

Solicitors for respondent: Longpré & Dugas.

THOMAS H. MCKENZIE.......ccoee sseeserss APPELLANT ;

AND

ALFRED H. XKITTRIDGE é¢ al............ RESPONDENTS
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIN.

Corporation—Shareholder in public company, actions against by
creditors of Co—Registration of certificate—Con. Stat. C., ch.
63, secs. 33, 35.

In an action brought by McXK. under the provisions of Con. Stats. Cauw.,
ch. 83, against K. et al as stockholders of a joint stock company
incorporated under said act, to recover the amount of an unpaid
judgment they had obtained against the company, the defendants
K. et al pleaded inter alia thatthey had paid up their full shares
and thereafter and before suit had obtained and registered a
certificate to that effect.

Held: affirming the judgment of the Court of Common Pleas, that

*PresENT :—Ritchie, C. J., and Strong, Fournier, Henry and
Gwynne, J. J.
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under sec. 33, 34 and 35, ch. 63 (1), as soon as a shareholder has
paid up his full shares and has registered, altho’ not until after
the 30 days mentioned in sec. 33, a certificate to that effect, his
liability to pay any cdebts of the company then existing or there-
after contracted ceases, excepting always debts to employees, as

specially mentioned in sec. 36.

[ Ritchie, C. J., and Fournier, J., dissenting. ]

APPEAL from a judgment of the Court of Appeal
for Ontario (2), affirming the judgment of the Court of
Common Pleas (8), in favor of the respondents.

The action was - originally brought in the Court

(1) Sec. 33.—“Any shareholder ina

Sec.

company may, at any time
within a period of five years
from the incorporation of the
company, pay up his full shares

in the company, and a certifi- -

cate to that effect shall be
made and registered, as pre-
scribed in the twenty-fifth sec-
tion of this Act, after which
such shareholder shall not,
except as hereinafter men-
tioned, be in any manner
liable for, or charged with, the
payment of any demand due
by the company, beyond the
amount of his share or shares
in the capital stock of the
company 50 paid as aforesaid.”
34.—#The stockholders of
any company incorporated or
continued under this Act, shall
be jointly and severally liable
for all debts and contracts
made by the company, until

‘the whole amount of the capi-

tal stock of the company, fixed
and limited in manner afore-
said, has been paid in, and a
certificate to thai eftect has
been made and registered as
prescribed in the next section
of this Act, after which no

shall be in any manner what-
soever liable for or charged
with the payment of any debt
or demand due by the com-
pany, beyond the amount of
his share or shares in the capi-
tal stock of the company so
fixed and limited and paidin
as aforesaid, save and except
as hereinafter mentioned.”

Sec. 35.—¢ Within thirty day after

the payment of the last instal-
ment in the capital stock of
any such company, there shall
be made and drawn up a cer-
tificate to that effect, which
certificate shall be signed and
sworn to by a majority of the
trustees of the company, in-
cluding the chairman or pre-
sident, and shall be registered
within the said thirty days in
the registry office of the district
or county wherein the business
of the company is carried on ;
and the registrar of such dis-
triet or county, or his deputy,
shall administer such oath, and
enter and register such certi-
ficate in the book to be kept
by him for the purposes of
this Act as hereinbefore men-
tioned.”

stockholder of such company (2) 27 U. C. C. P. 65.
(3 24U.C.C.P 1.

24
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of Common Pleas. The plaintiff, having obtained
a judgment against the Sirathroy Woollen Manufactur-
ing Company, a joint stock company incorporated under
Cons. Stats. C., ch. 63, for the sum of $12,744.21.and
$66.75 costs, sought to recover that amount from the
defendants under -the provisions of said - Cons. Stat. C.,
ch. 68, the defendants being shareholders. in the said
company.

The defeuce was, that the defendants had paid up in
full their shares of the stock and had registered a certifi-
cate to that effect. It was not alleged that the certificates
were registered within thlrty days after the shares had
been paid up.

The principal question which arose on this appeal
was, whether a shareholder of a joint stock company
incorporated under Cons. Stat. C., ch. 63, who had paid
up his shares in full and registered a certificate to that
effect, was freed from individual liability for the debis
of the company, if the certificate was not regisiered
within the thirty days mentioned in the 85th section ?

Mr. C. Robinson, Q. C., and Mr. T. Robertson, Q. C.,
for appellant :

The defendants in this suit are and were stockhold-
ers in the said company at the time the debts set out in
the declaration were contracted, and not having paid
up their stock, or if having paid the same, not having
registered a certificate of the payment, signed and
sworn to as required by the 35th section of the Act,
within thirty days after the payment of the last instal-
ment, this action is brought to recover the amount of
the said judgment against them under the provisions
of the said Act.

Under the said Joint Stock Company’s Act stocke
holders continue liable for all debts and contracts made
by the company until the whole amount of the capital
stock of the company, fixed and limited as by the said
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Act is provided, has been paid in; and to put an endto 1879
such liability, a certificate.of such payment must, with- McKesze
in thirty days after the payment, be made and drawn Kmlx,;mex.
up; signed and sworn to by a majority of the trustees ——
of the company, including the chairman or president,

and registered, within the said thirty days, in the
Registry Office of the district or.county wherein the
business of the company is carried on (1). _

If the payment in full of his shares by any sharehold-
er can exempt him from liability before the whole capi-
tal stock has been paid in, a certificate of such payment
made, signed and sworn to as already mentioned, must
be registered within thirty days after the payment (2).

The true construction of the said statute is, that such
certificate must at all events be registered before the
contracting by the company of the debt for which the
shareholder is sought to be held liable; that, if regis-
tered within thirty days from the payment, such regis-
tration relates back to the time of such payment and
exempts from liability from that time ; but, if registered
after the thirty days, it takes effect and forms an ex-
emption only from the time of such registration. In
this way, secs. 83 and 85 of the said statutes may be
reconciled and given. effect to; and this construction of
the Act is in accordance with the opinion of the Court
of Queen’s Bench for Ontario in McKenzie v. Dewan
et al. (8), in which the judgment of the Court of Com-
mon Pleas now appealed from, was followed pro forma,
but dissented from.

The object of the statute in requiring reglstratmn wasg
to give notice to those dealing with the company that
the shareholders who had paid and registered their
certificates were exempt, and thus to prevent eredit
being giveén on the faith of their liability, and. this

(1) Sec. 34, Con. Stat. C., ch. 63.  (2) Sec. 35, Con, Stat. C., ch. 63,
23 (3,36 U.C.QB. 512 .
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intention is defeated, and a door opened to frand upon
the creditors of the company, by exempting sharehold-
ers who have neglected to register their certificaies of
payment.

If a stockholder is desirous of putting an end to his
liability, it is incumbent upon him to observe a strict
compliance with the statute which enables him to

limit his liability.

Acts of parliament which confer exemptions and
privileges contrary to general common law rights, as a
rule, should be strictly construed: Mazwell on statutes
(1) ; Kraemer v. Gless (2); Mitchell v. Weir (8).

Mr. W. R. Meredith, Q. C., and Mz, Osler, Q. C, for
respondents ;—

By the provisions of the Consolidated Statutes of
Canada, chapter 63, any stockholder in a company
incorporated under that Act, notwithstanding that the
whole capital stock of the company has not been paid
in, may, within five years from the incorporation of the
company, pay up in full his shares in the company, and
upon a certificate of such payment being registered
under the provisions of the said Act, he is by the effect
of section 33 discharged from all liabilities of the com-
pany then existing or thereafter contracted.

By section 4 of the said act, upon compliance with the
formalities mentioned in the three preceding sections,
the person signing the declaration of incorporation and
their successors are made a body corporate by the name
mentioned therein.

By the provisions of the Interpretation Act, (Cons.
Stats. of Can. ch. 5, sec. 6, sub-sec. 24), words making
any number of persons a corporation or body politic
and corporate exempt the individual members of the

(P 264, - Draper, C. J.
(2) 10 U. C. C. P. at p. 475, per  (3) 19.Grant 5683,
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corporation from personal liability for its debts, obliga- 1879
tions or acts. Sections 83 and 84 of chapter 63 are McKanzm
therefore not to be construed as modifying common law KirThines,
obligations in favor of the stockholders, but rather as
imposing upon them in certain events certain additional
obligations to those to which- they were liable gua
stockholders.

Section 88 is to be read as if it were placed imme-
diately after section 84; a reference to the acts con-
solidated and forming ch. 63 (13 and 14 Vic., ch. 28,
and 16 Vic., ch. 172) makes this clear, and any other
interpretation would render the provisions of section
63 insensible. The original acts may be referred to in
the construction of the Consolidated Statutes.— Whelan
v. The Queen (1).

The language used in sections 83 and 31 is as strong
as possibly could be used to indicate the intention to
discharge from existing liabilities. It is declared that
the stockholders shall not be iz any manner whatsoever
liable for or charged with the payment of any debt or
demand due by the company, and they point rather to a
discharge from existing liabilities than an exemption
from after contracted debts; probably because there
was nothing in the act which imposed any personal
obligation after either the stock was paid up in full
and the certificate registered—as to the whole body of
stockholders—or after payment of the shares of any
stockholder and the registration of the certificate of
such payment as to that particular stockholder. The
language used in other sections of the act shows that,
where it wasintended to refer to any particularclass of
debts, plain and unmistakable languge was used. See
sections 49, 50, 51 and 52.

The personal liability is, by the provisions of the act, -

(1)28 U. C. Q. B. 108, at page  sections 8, 9 and 10.
117; Cons, Stat, Can., ch. 19,
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to exist only wntil the shares are paid up and the certi-
ficate is registered, as prescribed in section 85, but the
construction put upon section 34 by the Vice-Chan-
cellors in the Court of Appeal, would require a meaning
to be given to the word wntil which it does not properly
bear, or the addition of another word, so that the
section would in effect read unless and wntil. .

The provisions as to the mode and ‘time of registra-
tion are directory only. The effect of a different con-
struction would be that in the case of a company, the
whole of whose capital stock was paid in, the omission
to register the certificate for one day bejond the thirty .
days would, under section 34, take away from the
company for all time its character of a limited liability
company, and render the company, in effect, an ordinary
partnership. An opposite construction would make it
necessary for every shareholder, at the peril of personal
liability for all the debts, to ascertain when the last
payment was made, and to see that the certificate was
registered within thirty days thereafter.

“It is said that to permit the certificale to be registered
after the expiratin of thirty days, would be “to turn
the statute into an engine of fraud ;” but it is submitted
that the opposite construction would afford greater
facilities for fraud than that contended for by the
respondents. :

According to respondents contention, a person propos-
ing to deal with the company, though he searched in
the Registry Office and found no ceitificate registered,
would know that if the stock had been paid it would
be open to the stockholder at any time to register his
certificate and discharge himself from any liability to
the company, and would then take the precaution—not
an unreasonable one in any case—of searching the record
which the company is bound by section 23, under the
penalty of the forefeiture of .its charter, to keep,.and
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he would then know exactly how much of the capital 1879
remained unpaid and what, in addition the assets of the Mc\ﬁ;;zm
company, was available as uncalled for caplta.l for Krraoes,
payment of debts. © - : - —_—
It is also submitted that the act affords no Justlﬁcat1on
for giving any different effect to the registration of the
certificate on existing and after contracted debts as was
held in the Court of Queen’s Bench m M(;Kenzze V.
Dewan (1) ; Queen v. Ingall (2). '
Section 83 does not require a reﬂlstratlon of the
certificate within thirty days from the last payment of
‘the shares, or within any stated period of time; the
words “made and registered as prescribed ” relate to
manner but not to the time of registration. Hampton
v. Holman (1). . :
The true construction of the statute is, that the
liability of the stockholders exists as to the body of
them until the whole capital stock of the company is
paid in and the certificate is registered, and as to a
single stockholder until he pays up his shares and regis-
ters his certificate, and that upon this being done—at -
whatever period it may be done—the whole body of
the stockholders in the one case are, and the particular
stockholder in the other is, absolutely released and
discharged from all liability to pay any debts of the
company then existing or thereafter contracted, except
those épecia;lly, mentioned in section 86 ; that the duty
imposed by section 35 is imposed, not upon the stock-
holders, but upon certain of the officers of the company,
and that the omission by them to make and register
the certificate within the time prescribed, while it
renders them liable to make good any damage sustained
by a person dealing with the company and damnified
by the non-registration of the certificate, in no way

(1) 36 U.C. Q B. 512, - (2) L. R.2 Q. B. Div. 199,
(3) L. R. 5 Ch. Div. 193,
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interferes with the operation or effect of the certificate
when registered. Queen v. Ingall (1).

This construction, while it preserves the leading
feature of the act—the creation of a company with a
limited liability—adequately protects persons dealing
with the company from loss by reason of the omission
to register the certificate. '

Ritenig, C. J.:—

Mr. Justice Patterson, in his judgmentin the Court of
Appeal, says “the ground of appeal in this case reduces
the question before us to much narrower limits than
were occupied by the questions argued in the court
below,” and thus states the pointsin controversy in the
court of appeal.

“The questions presented to us are:

“1. Whether, by paying up hls shares and reglstermg
a certificate within thirty days, the shareholder is freed
from an individual liability for debts already contracted,
or only for those contracted after the payment ?

“2, If registration of the certificate frees from liability
of existing debts, will that be so if the certificate is not
registered until after the thirty days?

“The Court of Common Pleas, in the decision now
under review, has held that existing as well future
debts are discharged by the registration of the certificate,
even though not registered till after the thirty days.
The Court of Queen’s Bench has followed that decision,
but Mr. Justice Wilson, in delivering the judgment in
court, intimated a different opinion as to the true con-
struction of the statute (2).” '

In tracing the legislation on this subject we find
the words in the 11th see. of 13 and 14 Vic., ch. 28, are
as follows:

(1) Supra. al, 36 U. C. Q. B. 512,
(2) McKenzie et ol v. Dewan et
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And be it enacted, that all the stockholders of any company that 1879
shall be incorporated under this act, shall be jointly and severally MGEEZIE
liable for all debts and contracts made by such company, until the 2.
whole amount of the capital stock of such company, fixed and limited KirTripee.
in manner aforesaid, shall have been paid in and a certificate to that Rit(gg(}. T
effect shall have been made and registered as prescribed in the next o
section of this act, after which no stockholder of such company shall
be in any manner whatsoever liable for or charged with ihe payment
of any debt or demand due by such company beyond the amount of
his share or shares in the capital stock of such company so fixed and
limited and paid in as aforesaid, save and except as hereinafter men- .
tioned.

The words are “ shall have been made and registered as
prescribed in the next section of this act.”” The directions
as to making and registering in the next section are : as
to the making “that within thirty days after the pay-
ment, &c., there shall be made and drawn up a certifi-
cate, &c.,” which certificate shall be signed and sworn
to, &c.;” and as to the registering of the certificate, that
it “shall be registered within the said thirty days in
the registry office,” &c., and the registrar is authorized to
administer the oath and enter and register the certificate
in a book, &c.,” “ after which no shareholder shall be li-
able for or charged with the payment, &c.” But what
does “after which” meanhere? I think, unquestion-
ably, after the certificate has been made and registered
as prescribed or directed in the 12th section, that is,
after all the directions given in the section have been
followed." It seems to me that the time within which
the certificate is to be made and registered is an
element in the making and registering as much pre-
scribed or directed in the next section as the drawing
up, or signing, or swearing, or entering and registering.

We have, I think, no right to eliminate from these
directions the time within which the legislature has
expressly enacted the certificate shall be made and
registered. 1f the certificate can be made at any time
and registered at any time, what force and effect is to
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be given to the words thirty days twice repeated in the

McKexzie section? T think we ought not to ignore the clear and
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KrrrrIDGE,

Ritehie,C.J.

explicit language of the legislature and reject a pro-

vision which it has thought expedient to enact, and

which in its plain unambigunous phraseology involves
ho doubtful construction.

- The 16 Vic., ch. 172, extended the exemption, and
sec. 2 provided that, notwithstanding the 13 and 14 Vie.,
ch. 28, it should be lawful for any shareholder, at any
time from and after the said incorporation, and within
the period of five years therefrom, to pay up his full
shares, to the effect whereof a certificate should  be
made and registered in the manner provided by the
13 and 14 Vic., ch. 28, and which as to such shareholder
should have the same force and effect from the making
thereof as the making and registering of the certificate
of the payment of the whole amount of the capital from
“the making and registering of the certificate.”

- It is to be observed here that the liability by the 18

and 14 Vic., ch. 28, is to continue “until” the.capital
stock is paid in and the certificate shall have been made
and registered, “after which” no stockholder shall be
liable; but by the 16 Vic., ch. 172 sec.2, while the certifi-
cate is to be made and registered as by the 18 and 14 V7c.,
ch. 28, is provided, when so made and registered it is
to have force and effect from the making thereof.

Does not this give great force to the view that time
was considered by the legislature of the essence of this
matter, otherwise a stockholder might pay up his
stock and not register for twelve months after, and so
give to such registration a retroactive operation from
the making of the certificate, for there is nothing what-
ever in this lastact to show that the exemption is to take

~ ~ effect at any other time than the making of ‘the certifi-

" cate. . : T :
" This being the state of the law at thetime of the con-

T
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solidated statutes, by the consolidated statutes, ch. 63, sec. 1879
83, a shareholder may within five years pay up his full McKexzm
. shares “and a certificate to that effect shall be made and KITL‘RIKDGE

regisiered as prescribed in the 35th sec., “afler which”  ——
“such shareholder shall not be liable, &ec. . The 85th sec. th(il_lf_’c'J'

is, as to the certificate and registering, a copy of the 12

sec. of the 18 and 14 Ve, ch. 28. ‘

" The 84th sec. is a-copy of the 11th sec. of the 13 and
14Vic., ch. 28, as to the liability of the stockholders until
the whole amount of the capital stock is paid up and a
certificate made ‘and registered, &ec., and this, it has
been argued, is in conflict with and repugnant to the
preceding 38rd section. But I’ think there i is no sub-
stantial ground for any such contention.

© This section (34) must be read as applying to those
shareholders who have not availed themselves of the
privileges granted under the preceding section 838, by
paying up and obtaining a certificate to be made and
registered as prescribed, &c. No doubt, the insertion of
the clause as it stands, is very inartificial and presents
at first sight an apparent contradiction, but the incon-
gruity can properly be thus reconciled, which leaves
the law as it was at the time of consolidation ; and that
it was the intention of the legislature that this should
be the case, is evident from the 8th sec. of ch. 29 of the
Cons. Stat., which enacts that the said consolidated laws
shall not be held to operate as new laws,- but shall be
construed and have effect as a consolidation, and as
declaratory of the laws as contained in the said acts
and parts of acts o repealed. and for which the said
consolidated statutes are substituted. The statute then
expressly says that the stockholders shall be liable for
all debts of the company untit the whole amount of the
capital stock has been paid in, and a certificate .to that
effect shall-have been made and régistered as prescribed,
that is, I take it, as directed by.-section 12, reading the
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section mutatis mutandis, in other words, making
the necessary changes and altering the terms to make
the directions suit the circumstances; “ajfter which no
stockholder shall be liable,” &c., that is to say, exemption
from liability is granted to the stockholders, if they do
a certain act, and if within thirty days after there shall
be drawn up a certificate thereof, signed and attested
in a certain way and registered within the said thirty
days in a specified office. If these things are not done
as prescribed, either in respect to the time, manner or
place, how can a court be asked to say that doing sim-
ilar acts, not within the time specified, or in another
manner, or at a different place, shall have the same
effect? The legislature had a perfect right arbitrarily
to specify the terms and conditions on which such
exemptions from liability should take place, and to say,
that wntil such terms and conditions have been com-
plied with, the liability of the stockholders should
continue, and I know of no principle by which this
or any other court would be warranted in relieving the
stockholders from lability on any terms other than those
expressly sanctioned by the legislature, or to say that
their liability should cease wntil what the legislature
required to be done was done.

With reference to the consequences of such a con-
struction we have nothing to do. The legislature
has chosen in its wisdom to make the discharge
of stockholders from liability dependent on a com-
pliance with certain statutory directions, and has
used words of a plain and definite character, and
we are, I think, bound to give effect to all the
words so used, by construing them in their ordinary
grammatical signification according to their nature
and import.

Mr. Dwarris (1), says:

(1) On statutes, 748,
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Wherever a statute imposes terms, and prescribes a thing to be 1879
done within a certain time, the lapse of even s day is fatal, even in a MOE};;’ZIE
penal case, because no inferior court can admit of any terms, but .
such as directly and precisely satisfy the law (1). K1rrrinee.

And in Regina v. Justices of Middlesex (2), where it Ritchie,C.J.
was held an appeal was too late, as not being “withinsix ~
days after the cause of complaint,” within the provi-
sions of the 87th section of 4 Geo. 4, ch. 95, itwas
contended notice of appeal served on Monday was
sufficient because the 6th day fell on a Sunday, and
that the party had therefore the Monday on' which to
give his notice of appeal.

Williams, J., says :

The question which I have to determine arises upon the distinet
language of the statute : and upon that language how can I say that
this notice was given within six days? It was indeed conceded that
it was not ; but it was argued that Sunday ought not to be reckoned
in the computation. No authority is cited insupport of this argument,
and in the absence of one, I think that the plain words of the act are
not to be got rid of.

So in this case the defendant’s right, to be relieved
arises on the distinct lunguage of the statute, and how
can I say the certificate was made and drawn up within
thirty days of the payment of the last instalment *until
which ” he was to continue liable, or registered within
the said thirty days “from which” he was to be dis-
charged. “ The plain words of the act are not to be got
rid of.” - \ '

The liability of the stockholder is fixed by law, and

“the burthen is on him to get rid of that liability. If he
seeks to do it through the instrumentality of this
statute, he must, I think, bring himself within the
terms of the statute, by shewing a full and complete
compliance with -its provisions; for it is that, and
that alone, that relieves him from lability. If
there is any.defect which gives rise to a grievance, it

(1) Atkins v. Banwell, 3 East 91, (2) 2Dowl. N. 8. 719,
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was, as said by Lawrence, J., in Rex v. Justices
of Staffordshire (1), “in the statute itself,” and in Whlch

case Lord Ellenborough, C. J., said :

‘Whatever hardships the parties grieved may labour under in this
case,we can only follow the directions of the statute, which has ex-
pressly limited the appeal to be made to “the next quarter
sessions after such order made or proceeding had,” &c. Now it ig
attempted to substitute the words “ after notice of such ordermade,”
in lieu of the words in the statute “after such order made;’ but
they are different things, and the legislature having made use of the
latter words, we cannot say that the appeal may be made at the
next quarter session affer notice of the order. It is, however, a case
of great grievance and hardship where the interests of the parties are
thus invaded by an order made behind their backs; and may be a
good ground to apply to parliament for a revision of fhe clause ot
appeal ; but we cannot remedy the abuse.

It has been very strongly urged that a great hardship
might arise,’because the making out of the certificate
and the signing and attesting is to be done, not by the
stockholder, but by others who might neglect or refuse
to act, though it is not alleged that any such difficulty
existed in this case, nor indeed is any excuse alleged or
suggested for not having procured and registered the
certificate within the period provided. But with the
question of hardship or no hardship we have nothing to
do. If a party cannot bring himself within the statute,
it may be his misfortune, or his fault, or it may be
through the negligence or default of those who should
draw up and attest the certificate and register the
same; if they, or any of them fail in their duty in this
respect, he may or may not have a means of compelling
them to do their duty; or whether the general rule,
that a pérson damnified by the failure to perform a
statutory duty, is entitled to maintain an action, applies
in such a case as this;.or whether a party aggrieved may
or may not have a remedy against the officers of the com-
pany.for any injury or. damage he may sustain. or be

~(-1)¢ 3 East 150. .
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put to- by reason of their misfeasance or nonfeasance, 1879
it is not necessary for us in this case to determine. Be Mc\Ia;\"zm'
this as it may, [ do not think we are at liberty to gp.>
say that in fixing thirty days after the payment as the R o,
period in which the certificate is to be made, and again™ _
expressly providing that the same shall be registered
within the said thirty days, the legislature meant
nothing, and did not intend that parties or courts should
be bound, thereby. I think we are bound to assume
they were inserted with an olject, and whether the
reason for their insertion is obvious or not, it is a plain
provision which the legislature have deemed necessary
for the protection of creditors dand the public, and with
which all we as a court of justice have to do, is to
enforce the period fixed in the statute within which the
certificate is to be made and registered, and is, to use the
language of Lord Denman in the Queen v. Justices of
Derbyshire - (1), “too distinet and express to admit of
being varied by any gloss or construction.”

I express no opinion as o the Lability of shareholders
who have not reglstered within, but have after, the
prescnbed time, for new engagements incurred after
such a registration, as that question does not arise in
this case; all that I desire to say is that in my opinion,
if registration be not made till after the thirty days,
there is at any rate no exemption s0 as to discharge
defendants from personal liabilty for debts contracted
before such registration. ’

I think the appeal should be allowed Wlth costs.

‘ STRONG J., was opinion fhat the decision "of the
Court below was right and ought to be affirmed Wlth
costs. '

FourniER, J. :(—
- Le Demandeur a obtenu, le 15 octobre 1873 devanf.-
(1) 7Q.B.atp. 199,
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1879 la Cour de “ Common Pleas” d’Oniario, jugement contre
McKenun la Strathroy Woollen Manufacturing Company, incor-
Kmlx;{mcm. porée en vertu du ch. 63, 8. R. C, pour la somme de

- $12,744.21, montant de certains billets promissoires, et
Fournier, J. . .

—  $66.75 ses frais. :

Le capital de cette compagnie était de $75,000, divisé
en sept cent cinquante parts ou actions de $100
chacune,~payable en 20 mois aprés le ler octobre
1869, par versements de 10 p. ¢. tous les deux mois.

Aucun prélévement de deniers n’ayant pu étre fait
au moyen de I'exécution émanée en vertu du jugement
ci-dessus mentionné, le demandeur a intenté la présente
action contre les défendeurs (intimés,) comme action-
naires dans cette compagnie pour se faire payer par eux
du jugement obtenu contre la dité compagnie, allé-
guant qu'il avait commencé son action et obtenu
jugement contre elle dans I'année aprés 1’échéance de
la dette—que les défendeurs et chacun d’eux en étaient
actionnaires avant que la dite dette etit été contractée;
que tout le capital n’avait pas été payé; qu'aucun
certificat & cet effet n'avait été signé et assermenté par
une majorité des directeurs—et n’avait pas été non plus
enregistré au bureau d'enregistrement du comté ou la
compagnie faisait ses affaires. Que les défendeurs,
(intimés) n’avaient pas payé le montant entier de leurs
parts ni enregistré aucun certificat a cet effet, et qu'en
conséquence le demandeur avait droit de réclamer
contre eux le montant du jugement obtenu contre la
dite compagnie.

Les défendeurs ont plaidé en réponse a cette demande
que chacun d’eux avait payé le montant de ses actions
et avait, conformément a la sec. 35 du statut cité plus
haut, enregistré un certificat de ce paiement. Quelques-
uns de ces certificats ont été enregistrés dans le mois
d’octobre 1878, avant le commencement de la présente
action ; d’autres l'ont été dans le mois de mars 1874,
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aprés la poursuite commencée; mais les défendeurs 1879
n'ont pas allégué dans leur défense que les enregistre- Moﬁm
ments ont eu lieu dans les trente jours aprés le paie- Kirmenas,
ment du dernier versement de leurs parts. Il parait ——
pat la_ déclaration du demandeur que la dette en ques- Fou_nf.r’ g
tion était due et exigible avant que les deux enregistre-

ments aient été faits.

La défense est fondée sur les sections 88 et 35 du ch.

63 S R. C. qui, avec la 84e sont les seules qui puissent
a,ﬁ't,cter la solution de la question soulevée en cette
cause. [L'Honorable Juge fait lecture des sus-dites sec-
tions] (1).

La question a décider est de savoir si pour obtenir le
bénéfice de la section 83, lactionnaire qui a payé
complétement ses paris doit enregistrer un certificat
dans les 80 jours du paiement du dernier versement tel
que requis par la 35e sec. ci-dessus citée.

En référant a la sec. 11 de la 18e et 14e Vict, ch. 28,
ont voit qu’il est déclaré que les actionnaires sont res-
ponsables conjointement et solidairement de toutes
dettes et contrats de la cdmpagnie, Jjusqu’au paiement
entier du capital souscrit et & Penregistrement d’un
certificat & cet effet tel qu’exigé par la sec. 12 du
méme acte. Ce n’était qu’aprés l’accomplissement de
cette formalité qu'ils pouvaient étre déchargés de toute
responsabilité au-deld du montant de leurs parts.

Par la section 12, un certificat dans la forme qu’elle
preserit devait &tre enregistré dans les 30 jours apres le
paiement du dernier versement du capital. En vertu
de cet acte un actionnaire qui avait payé toutes ses parts
ne pouvait encore étre déchargé de toute responsabilité
qu’a deux conditions : la lére, que tous les autres action-
naires efissent aussi complétement payé le montant de
leurs parts ; la 2me, qu'un certificat de ce paiement fit

(1) See page 369 note (1).
26



386 SUPREME COURT OF CANADA. [VOL. IV.

1879  enregistré, en la maniére voulue, dans les 30 joursa
N~ . -

McKexzre compter du paiement du dernier versement. _

?. .y oy B i . s

Kmmemes,  Cette derniére condition qui rendait un actionnaire

— _ garant de la solvabilité de tous les autres ayant sans
Fournier, d. s , , S,

' "doute été trouvée trop onéreuse, et comme telle, nuisible

a la formation de sociétés a responsabilité limitée, fut

modifiée par la 16e Vict., ch. 172, qui donna & un action-

naire plus de facilité pour limiter sa responsabilité au

montant par lui souscrit. La 2me secc. de cet acte

déclare : ,
Provided always and be it enacted, that notwithstanding"any
thing in the said first cited Act contained, it shall be lawful for any
shareholder, at any time from or after the said incorporation, and
within the period of five years therefrom to pay up in full his shares
. in the Company to the effect whereof a certificate shall be made and
registered in the manner prescribed by the first cited Act (I3 and
14 Vie, ch. 28), and which as to such shareholder and his liability,
in virtue of the said Act, shall have the same force and effect from the
making thercof, as the making and registering of the certificate of
the payment of the whole amount of the capital stock of such com-
pany.

Leffet de cette section est de donner a un seul action-
naire le droit de se libérer de toute responsabilité sans
attendre 1'époque du paiement du dernier versement
complétant le paiement du capital entier. Ce privilége
lui est accordé a la condition de se conformer, quant au
certificat du paiement et 4 I'enregistrement, aux forma-
lités exigées par la sec. 12 de la 13e et 1de Vict, ch.
28.

Sous l'opération de ces deux actes le mode de libéra-
tion par paicment et enregistrement qui ne pouvait,
avant la 16e Vict., étre imployé que par la compagnie
au bénéfice de tous les actionnaires, est rendu par ce
dernier acte accessible 4 un seul actionnaire en rem-
plissant les formalités prescrites par le premieracte. Leur
accomplissement dans I'un et lautre cas limite la res--

ponsabilité & compter de I'enregistrement fait dans les
30 jours du paiement.
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A ne considérer que ces deux statuts, cette question 1879
n’est guére susceptible de difficulté. Malheureuse- MoKenus
ment dans leur consolidation il a été fait quelques ™
changements dans l'ordre des sections et damsleur —

rédaction, dont l'effet est de donner lieu a la présente Fou_m;er’ J.
difficulté. C’est ainsi que la sec. 84 correspondant a la
11e sec. du ch. 28, 18 et 14 Vict., concernant les forma-
lités a remplir pour faire obtenir A tous les actionnaires
le privilége de la responsabilité limitée, vient aprés la
33e reproduisant les dispositions de la 2e sec. de la 16e
Vict., ch. 177, qui a pour la premiére fois conféré a un
seul actionnaire le privilége de limiter sa responsabilité.
Au point de vue de la logique comme dans l'ordre
chronologique, il est évident que cette transposition
est une erreur. On aurait d& conserver lordre suivi
dans les deux statuts originaires et ne faire venir la
83e sec. qu'aprés les 84e et 35e. Si au moins dans cet
ordre (que je crois fautif) on efit conservé dansla sec. 33e
les expressions de la 2e sec. du ch. 172 déclarant que
“le certificat obtenu par un seul actionnaire aurait la
“méme force et effet que la confection et I'enregistre-
“ ment du certificat du paiement du montant entier du
“capital de telle compagnie,” —mais au contraire la
référence a la 85e, omet ces expressions qui, dans la 16e
Vict., qualifiait la référence faite a la sec. 12 de la 13e
et 14e Vict., de maniére a ne laisser aucun doute sur
la forme du certificat que devait faire enregistrer un
actionnaire.

Maintenant, dans le ch. 68, les secs. 38 et 84 référent
purement et simplement, pour les formalités & suivre, &
la 85e sec. qui est la 12e du ch. 28 de 18 et 14 Viet,
établissant les formalités en question. On a évidem-
ment oublié que cette section a été originairement faite
pour le cas ou il s'agissait seulement de limiter la res-
ponsabilité de tous les actionnaires, et qu’il n'y était

question que du certificat constatant le paiement du
- 253 : :
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dernier versement du capital entier. Cette section
ayant été conservée telle qu'elle était dans le premier
acte, on prétend maintenant que la conséquence qu'i en
résulte est qu'un actionnaire qui veut limiter sa respon-
sabilité ne peut le faire qu'au moyen d'un certificat
constatant le paiement du capital entier.

Il est évident que si I'on exige de l'actionnaire un
semblable certificat, il se trouvera par 1a méme, néces-
sairement privé du bénéfice qui lui est conféré par la
83e sec., de se libérer seul sans égard a l'action des
autres actionnaires. Cette interprétation a I'effet de
rendre cette section tout-a-fait inexécutable.

Avant d’en arriver & une telle conclusion je me
demande s’il y a vraiment incompatibilité et contra-
diction entre les sec. 33 et 85 et en quoi elle consiste,
et #'il n’est pas possible de leur donner effet sans qu’il
soit nécessaire d'y ajouter ou retrancher quelque chose.

Pour rendre le sens de ces deux sections trés clair et
éviter toute difficulté, il efit sans doute été mieux
d’ajouter dans la 8je sec. quelques expressions ayant
rapport au cas d'un seul actionnaire qui veut se libérer.
C’estsansdoute une omission maiselle est peu importante.
Elle peut se suppléer sans rien ajouter a la disposition.
En consultant l'esprit de la loi, et en lisant ces deux
sections, ainsi que I'on doit le faire, comme n’en faisant
qu'une seule, il est clair que V'enregistrement dans les
80 jours du dernier versement du capital entier, doit
dans le cas de la sec. 33, signifier le montant entier da
par l'actionnaire. Autrement cette référence n’aurait
aucun sens.

A quelles conditions d’aprés cette section I'action-
naire peut-il obtenir le bénéfice de la responsabilité
limitée? A deux seulement, 1o le paiement du montant
entier de ses parts dans les cing ans & dater de l'incor-
poration ; 20 I'enregistrement d'un certificat a cet effet,
fait “et enregistré tel que prescrit par la 85e sec. La
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référence a cette derniére sec. n'est que pour la forme g’j
du certificat et les formalités de l'enregistrement et McKmnziz
non pour imposer d’autres conditions. Cette sec. 85, Kirraioes,
contient deux choses bien distinctes, la premiére est la  —
.. ‘ . . . Fournier, J,

condition & laquelle tous les actionnaires doivent se
soumettre pour arriver a la r'jesponsabilité limitée, savoir:

celle du paiement du ca,pi;ta,l entier ; la deuxiéme est

la formalité du certificat cc%nstatant ce paiement et son
enregistrement. La condition de paiement étant déja
imposée a I'actionnaire par la 83e sec., la référence 4 la

85e sec. n’avait done pas pour. but de lui en imposer une
autre, (celle du paiement par tous les actionnaires) qui
eut été en contradiction manifeste avec la disposition
de la sec. 83. La référence a la sec. 85 ne venant
qu'aprés l'imposition de la condition de paiement, il
me paralt clair qu’il n’y a que la partie de la 85e sec.
concernant le certificat et son enregistrement qui doit
étre considérée comme incorporée dans la sec 33 et étre

lue comme en faisant partie. De cette maniere, toute
contradiction disparait el les deux sections ainsi conci-
liées peuvent recevoir une exécution compléte.

" 11 suit del, suivant moi, que pour un seul actionnaire
comme pour la compagnie l'obligation d’enregistrer

est impérative et doit étre exécutée dans la forme et

dans le délai prescrit par la sec. 85. Le but du législa-

teur en exigeant cet enregistrement était sans doute de
donner a ceux qui contractaient avec une compagnie
incorporée le moyen de s’assurer de sa solvabilité par

les renseignements que l'enregistrement pouvait fournir,

et se comporter en conséquence dans ses rapports
d’affaires avec la compagnie. Supprimer la nécessité

de ¢et enregistrement sous le prétexte d'incompatibilité

enfte les deux sections, c’est aller directement contre les
termes formels de la loi qui n’exempte les actionnaires

de la responsabilité solidaire qu’a certaines conditions,

dont I'enregistrement dans un délai fixé est la principale.
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1879 Sil’on reproche a l'interprétation qui concilie ces deux
MoKexzm sections de sous-entendre quelque chose, on peut faire &
Krrranez, Celle qui les déclare inconciliables le reproche bien plus

—— _grave de supprimer des expressions formelles comme
Fournier, J. . . .

—— " celles-ci, “Denregistrement dans les 80 jours,” pour
arriver & une conclusion manifestement contraire a la
lettre et a I’esprit de la loi.

Considérant que dans le ch. 63, de méme que dans
les deux statuts originaires, la disposition concernant
I'enregistrement du certificat dans les trente jours est
tout anssi nécessaire que celle du paiement pour obtenir
le privilége de la responsabilité limitée, je me suis
abstenu de faire aucun raisonnement et de citer des
autorités pour démontrer que cette disposition n’est
pas simplement directoire, mais impérative dans sa
forme et d’aprés la nature du sujet. Ayant pris com-
munication des notes de I'honorable Président de la
cour, je concours pleinement dans les observations qu'il
a faites & ce sujet.

En conséquence je suis d’avis que 1'accomplissement
de ces formalités est de rigueur...... “ Acts which con-
“ fer exceptional exemptions and privileges correlative-
“ly trenching on general rights are subject to the same
« principle of strict construction.” “In general then it
“seems that when a statute confers a privilege or a
“ power,the regulative provisions which it imposes on its
“ acquisition or exercise are essential and imperative (1).”

Pour ces raisons j'en viens 4 la conclusion que les
défendeurs (intimés) ne peuvent avoir le bénéfice des
secs. 33 et 35, & moins d’alléguer que l'enregistrement
a été fait dans les 80 jours du paiement du dernier
versement de leurs parts respectives.

HENRY, J.:
This is an appeal from the judgment of the Court of
(1) Maxwell, pp. 264, 334. .
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Appeal for Ontario on an appeal to that court from the 1879
Court of Common Pleas. MoKanzue
It is an action brought by the plaintiff to recover =
from the defendants, as stockholders in the Strathroy ——
Woollen Manufacturing Company the amount of a judg- He_rfy_’ J.
ment they obtained against the company. The plaintiff,
after setting out the judgment in the declaration, avers
. that before the debts were contracted, not when the suit
was commenced, the defendants were stockholders of the
said company—that the whole amount of the capital stock
- had not been paid in, nor had a certificate to that effect
been signed, sworn to, or registered as required—nor had
the defendants paid up the full amount of their shares,
nor made nor registered a certificate to that effect, as
prescribed by the act referred to in the declaration.
Some of the defendants, that is to say, Alfred H. Kit-
ridge, J. S. Smith, John W. Robson, Arthur Robson and
Thomas Moyle, pleaded in substance, that at the respec-
tive times when the debts were contracted, or any of
them, or at any time afterwards up to the commence-
ment of the suit they were not stockholders in the
company, and the defendants Alfred H. Kitridge, John
W. Robson, Arthur Robson and Thomas Moyle, pleaded
in substance, that within the period of five years from
the incorporation of the said company they paid up
their full shares in the said company, and that there-
after, and before the commencement of this suit, to wit
on the first day of October, one thousand eight hundred
and seventy-three, a certificate to that effect was made
and drawn up, signed and sworn to, and on the same
day duly registered in manner prescribed by the statute
in that behalf.
The plea of the other defendants is substantially the
same as -the last one in every respect, except that it
alleges that the full payment of the several shares and
the making and filing of the certificate took place after
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the commencement of the suit. To these pleas there

McKexze Were replications which were demurred to. The declar-

v.
KITTRIDGE,

Henry, J.

—

ation was also demurred to. Notices were also given
that objections would on the argument of the demurrers
" be made to the pleas as being bad in substance. The
demurrers were argued and the Court of Common Pleas
gave judgment for the plaintiff on the demurrer to the
declaration, and for the defendants on the demurrers to
the pleas and replications.

The plaintiff subsequently ‘obtained an order on this
judgment, by which he was allowed to strike out the
second and subsequent counts of the declaration, and
all the issues of fact joined in the cause, in order that
final judgment might be entered herein on the issues
in law, so as to enable the plaintiff to appeal against the
judgment without trying the issues in fact, with leave
to the plaintiff to sign judgment on the demurrers for
the defendants on the issues of fact being struck out;
and notice of intention to enter such judgment to be
given to the defendants attornies. Such notice was
given and the judgment formally entered.

From the judgment in demurrer to the pleas the
plaintiff appealed, and the Court of Appeal being equally
divided the former judgment prevailed, and it has come
to this Court.

The plaintiff says there is error in the record and
proceedings which the defendants deny.

The question for our decision is therefore wholly as
to the sufficiency of the pleas.

The validity of the first plea does not seem to have
been specially considered or adjudicated on by the Court
of Appeal, but was by the Court of Commmon Pleas, and
held good. We, therefore, in the interests of those
pleading it have a right to consider it. In the peculiar
position of the case, from the withdrawal of the issues-
in fact and the judgment for the defendants thereon,
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we must look at the question presented just as if no 1879
replications had been put in. If any one of the pleas MoKmnzm
is a good answer to the plaintifi's claim the general
- result must be in favor of the defendants pleading it, —
notwithstanding the other issues in law should be A
found against them.
Keeping in view the fact that the plaintift's right to re-
cover depends on the allegations set out in his declara-
tion, thatthe defendants, betore the debts were contracted,
and before and at the commencement of the suit, were
stockholders in the company, let us see if the plea suffi-
ciently raises in reference thereto an important and
material issue. The defendants, who pleaded it, therein
say that they were not, at the respective times when the
debts were contracted, or at any time from thence until or
at the commencement of the suit, stockholders in the said
company. This, to my mind, is a complete answer,
though in general terms, to the plaintiff’s most import-
ant allegation, and upon which his right to recover
was based. The demurrer admits the truth of the plea,
and if the parties were not stockholders in the com-
pany when the debts were contracted, and did not be-
come such up to the commencement of the action, and
if the declaration shows nothing else (as is the fact) to
make them liable, they cannot be adjudged so. If at
any time before the debts were contracted, the defend-
ants in question had been stockholders in the company,
and had illegally or irregularly transferred their shares,
that might have been shown on the trial of the issues
in fact raised by the declaration and pleas; or if the
facts had been specially alleged in the declaration, then
the plea would possibly be wanting in substance if it
failed to mnegative the allegation of them. No such
issue is however tendered, or any other but those
which I have already concluded to have been suffi-
ciently answered by the plea. There is nothing in the

.
KITTRIDGE,
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whole record, after the general denial that they were at
any time stockholders, to found a decision in favor of
the general allegation that they were so. It is, there-
fore, a good answer to the declaration, and consequently
a good defence for those who filed it. Our judgment,
therefore, as far as those defendants are concerned
should be for them.

The objection to the plea is, not that it leaves any
allegation unanswered, but that it tenders an imma-
terial issue, to wit, “ whether the defendants in question
were stockholders in the company at the time of the com-
mencement of this suit.” Intaking that objection the sub-
stance of the plea is misstated. Ifit alleged nothing more
than that, the objection would be good. It, however,
also negativesall the material allegationsin the declara-
tion upon which the plaintiff’s right to recover is
based, including the one that the defendants were
stockholders before and at the several times when the
debts were contracted ; thus, as I think, taking away the
foundation upon which the plaintiff’s claim wholly
rests. I think, therefore, that, independently of any
other issue before us, the appeal, as to those five defend-
ants, should be dismissed.

The objections to the second and other pleas are: 1st.
That they do not show that the stock was paid up within
the time mentioned in the declaration of incorporation.
On the argument of a demurrer to the pleas, we can
only look at them and the declaration. Neither, in this
case, refers to the declaration of incorporation, or sets it
out, and we cannot say whether or not the stock was
paid up according to it. That objection cannot there-
fore be sustained. 2nd. That it does not show that the
certificate was filed within the time prescribed by law,
which substantially means within thirty days as pre-
scribed by section 85 of the act in question.

That objection necessitates two considerations: 1st.
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Admitting that that section requires a stockholder who 1879
has paid up his full shares to register his certificate MoKave
within thirty days, is the plea in that case a.good one? >
Does it in fact sufficiently allege that fact? It states
in substance that the full amount of the several shares
was paid up, within the prescribed five years, and the
certificate duly made and sworn to before the commence-
ment of the suit, to wit, on the first day of October,
1878, and on that day duly registered “in manner pre-
scribed by the statute in that behalf.” Section 83 of
the act in question is the “statute” referred to in con-
nection with section 35, and provides that the certificate
shall be made and registered as prescribed in section
85.

Section 85 provides that within thirty days after the
payment of the last instalment of the capital stock of
the company the certificate shall be made, drawn, sworn
to and registered. The plea shows specially that the
certificates in question were drawn up, signed and
sworn to as section 85 prescribes, and generally that it
was duly registered in the proper office in -manner pre-
scribed by the statute inthat behalf. Is it, therefore,
sufficient to allege such registry in that general way’
without the allegation that it was so registered within the
thirty days? I think thaton the trial of the issue raised
on that point, the plaintiff might properly insist that
the defence was not made out, if evidence showed the
registry after the expiration of the thirty days. The
" plea referred to a public statute in general terms, but
pointing explicitly to the requirements of section 85,
not only as to the place but the manner of registry.
Section 83 requires it to be registered “ as prescribed in
section 85.” That section (88) imposed the obligation
in those words, and the affirmative allegation of the
plea is identical with that section. In substance it
alleges performance of the requirements of that section.

Henry, J.
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Certainty as to a common intent isall that is necessary.
No misapprehension could result as to the meaning of
the allegation. In Beaver v. The Magyor, &c., of Man-
chester (1), the declaration complained of injuries to real
estate to which there was a plea:

That the several acts, matters and things complained of were law-
fully done by defendants under and by virtue of powers given to
them by a certain Act of Parliament (setting out the year and title)
Held that this general form of plea was good, and that it was not -
necessary to allege the particular acts upon which the defendants
relied as bringing them within the statute.

On the authority of that case and the prevailing rules
of pleading, I think the general allegation of compli-
ance with the provisions of the statute sufficient, and
that under an issue thereby tendered all necessary proof
could have been required. It was, I think, just as
necessary under that plea to prove the fact of registry
within the prescribed thirty days, as if the fact of
such registry had been specifically alleged.

I might rest my judgment here, but as views of a
contrary nature have been taken as to the obligation of
a stockholder to allege specially that the certificate was
filed within the prescribed thirty days I will proceed
to give my views briefly on that point.

It will be observed that in reference to theé suffi-
ciency of the allegation in the plea, I have assumed
that the defence required such a statement and
proof of it. Had, however, the plea, in my opinion,
not fully covered the ground, I should have had -
to consider, as I now intend to do, what the obliga-
tion upon a stockholder was under the terms of
section 88, so as to arrive at the point where he
would be free from the debts or liabilities of the
company. - Un a comparison of the three statutes (for
by the provision of the Consolidated Statutes and by

(1) 8 EL & Bl 44.
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long established custom of the courts, we are to look 1879
at the two preceding ones,) I can come to but one con- MoKeNzs
clusion, and that is the only one that by any possibility >
will not render useless the legislation by the Act of 16 S
Vic., ch. 172, and re-enacted by the 83rd section of the 2
Consolidated Act. No doubt was, or successfully could
be, raised, that if the certificate were made and regis-
tered according to the 23rd section, and as prescribed
in section 85 (whatever the latter may be,) it would bar
all debts either present or future; for the provision on
that point is quite clear.

I think the true construction of all the Acts shows
two ways by which stockholders would be clear of all
liability. The one under the provisions of sections 34
and 35, and the other under sections 83 and 35. When-
ever the language admits of two constructions, accord-
ing to one of which the enactment would be unjust,
absurd, or mischievous, and according to the other it
would be reasonable and wholesome, it is obvious that
the latter must be adopted as that which the legislature
intended (1). Itis said that as the provision for the
limiting of liability is a boon to stockholders and
relieves them from personal liability, we should con-
strue strictly against them any enactment as to the
conditions required for exemption; such limitation
being a relief to them from the common law obliga-
tions, that would otherwise press upon them as co-
partners or joint and several contractors. I must con-
fess I do not see much in that argument. The legisla-
ture for the benefit and advancement of public interests,
by a general incorporation Act, holds out certain induce-
ments to parties to engage jointly in business transac-
tions and undertakings ; one of the greatest of which is
immunity from the consequences of a failing partner-

(1) Per Lord Campbell in R.v.  Keating, J.,in Boon v. Howard,
Skeen, 28 L. J. M. C.98; per L.R,9C.P, 308,
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ship business; and the limit of the liabilify is that
which attaches according to the amount of stock sub-
scribed for or purchased. The statutes on this point
should bz construed differently from a special charter
granted on the petition of the parties, where they may
be said to use their own language in asking exceptional
powers or privileges, and when doubt arises as to the
construction of that language, the maxim ordinarily
applicable to the interpretation of statutes, that verba
chartarum fortius accipiuniur contra proferemiem, or that
words are to be understood most strongly against him
who uses them, is justly applied (1). No common law
liabilities are, therefore, in my opinion, incurred or
intended to be by any one becoming a stockholder.
No credit is given to the stockholders individually,
but to the company. They, in no sense of the word,
are debtors, but merely guarantors in a special way.
They are only such guarantors or sureties to the
extent from time to time of their unpaid stock. Argel
& Ames in their treatise on corporations say (2):

That one of the properties of a private aggregate corporation is
the irresponsibility of its members for company debts,and that they
are not liable beyond the amount invested in their subscription of
stock.

That is the general principle. It has been well said,

- that the object of granting such charters is to shield its

members from such personal responsibility; and it was,
and is, deemed a matter of public policy so to grant
them, to induce individuals to invest a portion of their
means for the purposes of trade and public improve-
ment who would abstain from so doing were not their
liability thuslimited. In joining one of those registered
companies, then, no one assumes any common law
obligations; and therefore I feel bound to construe
the statutes in respect of them without that strict-

(1) Maxwell on statutes, 268. (2) P, 470.
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ness which is right enough in cases of a different 1879
character and nature. Parties dealing with joint stock MoKavzs
limited liability companies, while expecting profits g rrren.
therefrom, must take all the incident risks; they are _ —
. .. . Henry, J.

presumed to judge of the solvency of their immediate = ___
debtors and the nature of the liability of their guaran-
tors or sureties ; and I know of no principle that calls
upon me to put other than a reasonable and fair con-
struction on the statutes through which parties seek to
make shareholders pay for over again stock which
they have paid for once, and the amount of which in
many cases they have wholly lost. I feel bound, for
these reasons, to construe the acts so as fairly and
reasonably to give effect to the general intentions of
the legislature.

By the Act 16 Vic., ch. 172, which amends the Act
13th and 14th Vic., ch. 28, five years are given for the
payment in of the whole stock instead of two; and
it provides that, notwithstanding anything in the last
mentioned Act contained, it should' be lawful for any
shareholder, within five years, to pay up his full shares
“to the effect whereof a certificate shall be made and
registered in the manner provided by the said first cited
Act, and which, to said shareholder and his liability in .
virtue of the said Act, shall have the same force and
effect from the making thereof as the making and regis-
tering of the certificate of the payment of the whole
amount of thecapital of such company.” In that case
the certificate operates, not from the registry, but from
the making. It is required that it (the certificate)
“ shall be made and registered ¢n the manner provided
by the first recited Act.” Under this Act I think the
“manner” referred to was not intended to include or
limit the “time” for doing it. If so, the liability
would cease whenever it was done at any time within
the five years.
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If the requirement of the statute can be satisfied by
the registry of the certificate ¢n the manner specified,
without regard to the limitation of thirty days, it seems
the condition as to the time of registry is not necessarily
included ; and when to have made it plain it wasonly
necessary (asis the usual course pursued in enactments)
to have added the words “ and within the time limited,
&c.,” we are the more justified in concluding such was
not the intention of the legislature.

A difficulty, however, is said to arise in consequence
of the difference in the language of the 33rd section
of the consolidated statute. The words there used
are that the certificate “shall be made and regis-
tered as prescribed in the 85th sec. of this Act,
after which (not wuporn which) such shareholders
shall not * %* * %* *
be in any manner liable for or charged with the pay-
ment of any debt or demand due by the company, &ec.”
By the later Act the liability continues wuntil the
registration. The difference in one respect, that is as to
the time when the party would be discharged, has,
however, no effect in this case, for both the making and
registration took place before action.

Can the limitation of the “thirty days” in section
85 be applied to the registry of the certificate as men-
tioned in section 88? The words “as prescribed” in
the thirty-third section, refer as well to the registry as
to the making of the certificate, but the prescription of
the “thirty days” in section 85 is “after the payment
of the last instalment in the capital stock of any such
company.” That is the only prescription as to the time
of the regislry, and being wholly inapplicable to the
circumstances arising under the provision of section 33,

‘how am I to say the legislature in making section 83

intended that as regards section 83 it should mean
thirty days from the payment by one shareholder
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of the last instalment of his individual stock. We are 1879
not to legislate, but to give effect to the provisions of MoKenzm
the statute and cannot, as I think, supply what is Kmf{men.
clearly deficient. The position and commercial status Homm,
of the company, from the fact of one shareholder having =~ —=""
fully paid up his stock and registered his certificate, is
essentially different from what it would be if the
whole stock were paid up; and the necessity for a
registry, and thereby a publication of the fact, being so
much more necessary in the latter event than in the
former.

I cannot see my way clear to decide that the
legislature intended the prescription of thirty days to
apply to a case under section thirty-three. The last
Act contains all the guards the legislature thought
necessary for the protection of parties dealing with
those companies, after the public had nine years
acquaintance with the dealings under the previous
Jjoint stock companies Acts. It contains provisions for
records of payments of stock, by which parties could
inform themselves, before dealing as creditors with a
company, as to the solvency of the company, and the
amount of the guarantee by holders of unpaid stock ;
and their ability to pay up balances of unpaid stock to
a more reliable extent than they could do, as a general
rule, in regard to individual traders. If parties choose
to deal with legal entities, without the proper inquiry
open to them, it would be hardly right by a strict or
strained construction of a statute to enforce payment
from stockholders who have fully paid up all their

stock. The principle that every one must be presumed
" to know the law in regard to the persons and matters
they deal with is applicable to every one dealing with
a chartered company, and so dealing are bound to
see that they are reasonably safe. In this case
the %laintiﬁ must be held to have known before.
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he, gave the credit, that at any moment he was

McKuevzm liable to lose the guarantee of any one or more stock-

2.
Krrrriner

Henry, J.

holders by the payment in full of their shares and the
registry of their certificates. A company composed of
shareholders, some of whom are wealthy, and who are
presumed to stand as sureties for the whole liabilities
of the company, obtains a standing and credit it other-
wise would not have, but outside parties should be held
to know that the guarantee is but a contingent one, and
that at any moment sueh sureties may by payment and
registry cease to be such. Suppose the statute expressly
prescribed the registry of the certificate within thirty
days, as contended for in this case, outside parties are re-
quired to take notice that under the act a stockholder,
even after the company had become hopelessly insolvent,
might pay up the balance of his stock and by registering
his certificate within thirty days afterwards, (all which
might be done in a few hours,) get relieved from the
payment of anything further. It cannot, therefore, be
contended that the guarantee of the unpaid shares of
any particular individual for anything beyond the
amount due on them, is one of the main reliances of a
party giving credit to a company. If, then, the whole
of the individual stock be paid in the creditors get about
all they could reasonably expect. It is claimed to be
better in all such cases to rule against the stockholder
on the ground that he has all the chances of gain, and
should also bear the losses of the speculations of the
company. To that, however, it is fairly answered that
he became a guarantor merely, and that having paid
up all he promised within the terms of his contract, no
creditor should complain that he refuses to pay more,
The only just way, then, is to ascertain the nature of
the contract binding on all persons becoming parties to
it, and by a reasonable construction of it give effect to
what we must assume to have been under the law their
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intentions and reasonable expectations. By the terms of 1879
the constating documents, in the case of the great ma- Mcﬁm
jority of joint stock companies in Emgland and other . °
countries, shareholders are only liable to be made con- _—
tributories to the extent of the balances due on shares, H?iy’ J-
and payment alone is sufficient to discharge them from

all further liability. To that extent they are strictly

held, but here, where a party who never owned possi-

bly over two or three hundred dollars worth of shares,

is claimed to be retained asa guarantor for several thou-

sand dollars, equity and common honesty require that
before he is so declared liable, the law plainly makes him

so. If it do not, I feel myself powerless to decree it.

" The provision in regard to the registry of the certifi-

cate under section 84 was called for to enable the public

to know, within a reasonable time, that all guarantees

were at an end and that the only reliance of a creditor

was on the fund so provided, if any balance of it re-
mained. If of any service as a notice, it was but a

very uncertain one in practice, as a small balance
might remain duwe up to any time within five

years. One day the ahsence of any certificate from the
registry might induce the belief that a large amount

of stock was due, and| credit might thereupon be

given to the company ;and before liabilities ripened,

the small balances migh‘t be paid up and the certificate
registered, and with it, r?ecourse upon the stockholders

at an end. I have, however, just stated a possible but

not a probable case. It is, nevertheless, one which the
prov1s1on of the statute could not prevent. If registry

of the certificate of the payment in of the whole capital

stock was intended as al notice, it might have some

result as to parties from whom the company sought
credit, but the registry 0& the certificate of one share-
holder would change, in few cases, the commercial
standing or position of the company or lessen its claims

for credit.- :

|
|
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Taking, then, every view of the legislation and
the interests of all the parties in their several rela-
tions to each other, I do not feel justified in enforc-
ing the claims of the appellant. It is to be re-
gretted that innocent creditors should suffer, but it
should be equally regretted that innocent stockholders
should lose what they never received value for or agreed
or expected to pay.

Some of the defendants set up a defence by alleging
the payment in full of their shares within five years,and
the registry of the certificates, not before, but after the
commencement of the suit. If I am right as to the
issues on the pleas generally then those in question are,
in my opinion, good. By section 97, ch. 22, of the con-
solidated statutes of Upper Carada “ any defence
arising atter the commencement of any action may be
pleaded according to the fact without any formal com-
mencement or conclusion, &e. (1).”” The defence here
arose after the commencement of the action, and if
the plaintiff was satisfied with the truth and legal
effect of the matters therein alleged he could have
so said, and he would have, in that case, been entitled
to his costs up to that time; but the rule is, I think,
“if the plaintiff replies or demurs to the plea the
defendant will be entitled to his costs if he succeeds ”
—excepting, however it may be, “the costs incurred
prior to the plea.” The objection that the plea is not
“to the further maintenance of the suit” and is there-
fore bad, because it would be no defence as
regards the costs incurred previous to right of defence
arising from the registration, cannot be accepted as a
valid one. The law makes it a good defence pleaded
in that way ; and I think the question of the previous
costs depends on the action of the plaintiff subsequent
to the plea. It cannot, in my judgment, affect
the issues raised.

(1) See also Toddv. Emly, 9 M. & W, 606, -
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On the whole case, after much reflection and research, 1879

I feel that my judgment should be for the.respondents, McKavam

and that the appeal should be dismissed with costs. ngz'men.

GWYNNE, J.:— Henry, J.

For the reasons given by the learned Chief Justice of
the Court of Common Pleas in his judgment, and by
Mr. Justice Patterson in the Court of Appeal, I am of
opinion that the true construction of the acts which
raise the question before us, is that put upon them by
the judgment of the Court of Common Pleas.

I see nothing in the Acts which expresses the inten-
tion of the legislature to have been, that payment in
full by a shareholder of all his stock should have effect,
but of a greater or less degree, according as registration
of the certificate of payment should take place within,
or after, the expiration of, thirty days from the pay-
ment. Ifsuch had been the intention of the legislature,
it should have been, and, no doubt, would have been
so expressed ; so that the question really is, as it is put
by the demurrer, whether payment by a shareholder of
his stock in full shall have any operation at all as a dis-
charge of such shareholder from unlimited liability
for all the debts of the company, unless he obtains and
registers a certificate of such payment within 30 days from
payment. We cannot, I think, put such a construction
upon the statutes as that the obtaining and registering
a certificate of payment in full by a shareholder upon
the thirtieth day from payment, should discharge him
from all liability beyond the amonnt so paid; and that
the obtaining and registering such certificate upon the
thirty-first day after such payment in full should have
no operation whatever, but would leave him equally

" liable for all debts of the company as if he had not paid
anything on his shares. The spirit of the statute is, in
my opinion, as stated by the learned Chief Justice of
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1879 the Common Pleas, in whose judgment, and in that of
Mcﬁm Mr. Justice Patlerson, 1 entirely concur. We give, I
Krreemeg, PRinE, full effect to the letter also, by holding that, as

—— _ to a shareholder paying in full, registration of the certi-
Gwynne’ “ficate of payment within thirty days does not constitute

an essential element to give to payment in full the
operation of a discharge from all liability, excepting
always the excepted demands.

Appeal dismissed with costs.
Solicitors for appellant : Robertson & Robertson.

Solicitor for all respondents except Rumsey: W. R.
Meredith.

Solicitors for respondent Rumsey : Osler, Wink and
Gwynne.

1879 CHARLES H. B. FISHER...:.c0o0oevee se0seees  APPELLANT ;

*Oct. 29.
1880 AND
*Feb'y. 3. GEORGE R. ANDERSON, ¢/ al...........RESPONDENTS,

ON APPEAL FROM THE SUPREME COURT OF
NOVA SCOTIA.

Will, construction of — Tenants in common or joint tenants—Costs.

By will J. H. A. directed:—¥“Until the expiration of four years
from the time of my decease, and until the division of my
estate as hereinafter directed, my executors shall every year
place to the credit of each of my children the sum of sixteen
hundred dollars, and if any of my children shall have died,
leaving issue, then a like sum to and among the issue of
the child so dying, such sum of sixteen hundred dollars to be

* PresENT: —Ritchie, C. J., and Strong, Fournier, Henry and Gwynne,
J.d.
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paid by half yearly instalments to such of my children as shall 1880
be of age or be married; but if any advances shall have been ™~

made to any of them, and interest shall be due thereon, such FISLHER
interest to be deducted from the said sum of sixteen hundred ANDERSON.
dollars. —

“As regards the division, appropriation, and ultimate disposi-
tion of my estate, it is my will that, subject to the payments of my
just debts and legacies, bequests-and annuities, I have heretofore
given or may herearter give, and to the expenses of the manage-
ment of my estate, all the rest, residue and remainder of my
estate, and the interest, increase and accumulation thereof, be
distributed, settled, paid and disposed of, to and among my
children who may be alive at the time of the division and appro-
priation into shares of my estate hereinafter directed, and the
issue then living of such of my children as may be then dead, at
the time and in the manner following, that is to say:

“That immediately, on the expiration of four years from my
death, my executors, after making such provision as may be neces-
sary for the payment of any debts and legacies that may be out-
standing and unpaid, and of outstanding annuities, and of the
expense of the management of my estate, shall divide all my
remaining estate into as many just and equal shares as the number
of my then surviving children and of my children who shall before
them have died, having lawful issue then surviving, shall
amount unto, and shall apportion and set off one such share to
each of my said then surviving children, and one such share to the
lawful issue of each of my then deceased children, whose lawful
issue shall be then surviving, all the issue of each deceased child
standing in the place of such deceased child.

“ And it is my will, and I direct, that from henceforth a separate
account shall be kept by my trustees of each share, and of the
interest and profit thereof, and the payments made to or on ac-
count of or for the maintenance and education of each of my said
children or issue, shall be charged against the share apportioned
to such child or children, or wherein such issue shall be interested,
0 that all accumulations and profits that may arise shall enure to
the increase of each several share on which such accumulation or
profit shall accrue—it being my intention that after such division
shall take place, the maintenance, education and support of each
of my children while under the age of twenty-one years shall be
drawn from the separate income of such child, and the mainten-
ance and education of the children of any of my children who
may have before them died, leaving issue, shall be drawn from
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the share or shares set apart for the issue of such deceased child
or children.

% And that my children, and such issue of deceased children
being of age, that is to say, of the age of twenty-one years, or when
regpectively they shall atfain the age of twenty-one years, shall
be severally entitled to receive for their own use the whole of the
interests and profits of the share and proportion of my estate to
which they may be respectively entitled.”

On 26th May, 1864, M. L. 4., testator’s daughter, married C. H.
F., appellant. Testator died 24th Dec., 1870. On 25th Aug., 1872,
testator’s daughter died, leaving three children: H. 4. F., E. B,
F,and W. 8. F. On the 14th BSept, 1877, H, 4. F., the eldest
son of appellant and M. L. 4. died. Thereupon the appellant
claimed that the three brothers took their mother's share under
the will as tenants in common and, the property being personal
property, H. A. F’s share vested in the appellant, his father.

Held,—That the intention of the testator was that his estate should be
divided, and that the children of testator’s daughter took as
tenants in common, and consequently on the death of the eldest
son the whole right, title and interest in his share, vested in the
appellant.

APPEAL from a judgment of the Supreme Court of
Nova Scotia (sitting in Appeal in Equity), pronounced
on the 22nd of April, 1879, dismissing an appeal of the
present appellant against the decree or judgment of the
Judge in Equity made therein.

The following case was entered into between the
parties, and filed on the Equity side of the Supreme
Court, under the practice in Nova Scotia, viz.

“On or about the 24th day of December, A D, 1870
the Honorable John H. Anderson departed this life,
having first made his last will and testament, a true
extract whereof is hereto annexed marked ‘A.” At
the time of his death he left several children him
surviving, and amongst others Mary Louisa, then the
wife of Charles H. B. Fisher, one of the parties hereto.
The said Charles H. B. Fisher was married to the said
Mary Louisa Anderson on the 26th day of May, A.D.,
1864, and at the time of the death of the said John H.
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Anderson, there were living of the issue of the said
marriage the following persons, namely : Henry Ander-
son, born on the 81st day of August, A.D. 1866, Edwin
Bayard, born on the Tth day of December, A.D. 1867,

- Walter Stanley, born on the 11th of September, AD.
1869. The said Mary Louisa departed this life on the
25th day of August, A.D. 1872, leaving the said
children her surviving. The said Mary Lowuisa died
without having made a will, and without having exer-
cised any right or power of appointment conferred upon
her by the said will.

“ On the 14th day of September, A.D., 1877, the said
Henry Anderson Fisher departed this life, leaving his
two brothers him surviving and who are still living.

“The said extract hereto annexed marked ‘A’ is the
only portion of the will of the said John H. Anderson
which in any way bears upon the question intended to
be raised by this case, but either party shall be at
liberty to produce and use at the argument hereof a
copy of the entire will of the said Join H. Anderson,
providing the same is certified under the hand of the
Registrar of the Court of Probate for the county of
Halifax, and sealed with the seal of the said Probate
Court.

“Qeorge R. Anderson, John Starr and Andrew K. Mac-
kinlay are now the executors and trustees of said
will. '

“The said Charles H. B. Fisher, as the father of the
said Henry Anderson Fisher, claims that upon thedeath
of the said Henry Anderson Fisher his share in the
estate of the said Jokn H. Anderson became the property
of him the said Charles H. B. Fisher, and did not go to
the surviving brothers of said deceased child.

“ The foregoing statement of facts has been agreed
upon by the said Charles H. B. Fisher on his own
behalf, and by the said George R. Anderson, John Starr
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1880  and Andrew K. Mackinlay, as such executors and trustees

Fronpr 88 aforesaid, on behalf of their cestui que trust who are
AND;;SON interested in said fund, and the opinion of this court is

—— sought as to whether or not the share of said Henry
Anderson Fisher upon his death vested in his father, the
said Charles H. B. Fisher, as his heir or legal repre-
sentative.

“Nothing herein contained shall be construed to
deprive the party against whom the judgment of
this court shall be given of the right of appeal from
such decision.” ‘

The clauses of the will of the said J. H. Anderson,
‘upon which the determination of this appeal depended,
are set out in the head note.

The case was argued before Mr. Justice J. W. Ritchie,
Judge in Equity for the Province of Nova Scotia, who
gave judgment in favor of the defendants. The plain-
tiff appealed to the Supreme Court of Nova Scotia from
that decision, and that Court dismissed the appeal with

costs.
The question which arose on this appeal was whether,

under the will of John Anderson, the children of the
appellant by Mary Louisa Anderson, a daughter of the
testator, took as joint teriants or tenants in common, the
benefit which they derive ?

Mr. Gormully for appellant:—

On the construction of the will, the children of Mrs.
Fisher took as tenants in common.

There is very little dispute as to the law, the point
is, does the will, as a fact, create a severance?

Now, where in a will property, whether real or
personal, is given to two or more persons, any expres-
sion, which in the slightest degree imports a division
among the objects of the gift, creates a tenancy in com-
mon. It has been held, for example, that a tenancy in
common is created by the use of the words ‘“to and
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among,” *respectively,” “between or amongst,” and
“between them,” and also by the use of the word
“ participate.”

A court of equity leans in favor of a tenancy in com-
mon rather than a joint tenancy.

The Judge in Equity has founded his decision chiefly
on the following clause of the will:

“That...eccarerererienees ..y executors....... e resene
shall divide all my remaining estate into as many just
and equal shares as the number of my then surviving
children and of my children who shall before then
have died, having lawful issue then surviving, shall
amount unto, and shall apportion and set off one such
share to each of my said surviving children, and one
such share to the lawful issue of each of my then de-
ceased children whose lawful issue shall be then sur-
viving, all the issue of each deceased child standing in
the place of such deceased child.”

Perhaps if that clause stood alone the decision would
be correct, but it is submitted that the learned Judge has
‘not given sufficient weight to the other parts of the
will.

The appellant relies on that portion of the will in
which the grandchildren as well as the children of the
testator are given several interests in the income thereby
bequeathed to them, the words “ to and among” being

sufficient to create a tenancy in common. See Richard-

son v. Richardson (1), Stilworthy v. Sancroft (2).

The case of Crooks v. De Vandes (8), is relied upon by
the respondents, but there the only words were “ what
remains to go to my grandsons,” and Lord Eldon did
not think there was anything in the context to control
the natural meaning of these words.

This was a gift to a -class, and those who take are

(1) 14 Sim. 526. (2) 33 L. J. Ch. 708,
- (3) 9 Ves. 200,
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those who are alive at the time of the distribution, and
the moment they took, they took absolutely. The time
for division had passed before the child died, and if the
executors had followed the directions in the will the
division would have taken place. The Court below
did not discuss the period of division.

Mr. Cockburn, Q.C., for respondents :

In one of the cases referred to by the learned Judge
in Equity, Bridge v. Yates (1), precisely the same words
were used, and there it was held that two grand-
children, the issue of a deceased child of testator, took
as between themselves as joint tenants, and not as
tenants in common, the testator not having spoken of
any division amongst them. The only division con-
templated in this case is that of the grand divisien of
the ‘children when they attain the age of 21 years.
There never was a subdivision of one share left to the
issue of the children dead contemplated. Itis altogether
a question of construction, and I contend it was not the
intention of the testator that the husband of his child
should take anything under this will.

The learned counsel relied on the reasons given in
the three concurring judgments appealed from and the
following cases therein cited, viz.: '

In re Hodgson (2), McGregor v. Mc@regor (8), Leak

V. McDowall (4), Crooke v. DeVandes (5).

Mr. Gormully in reply.

RircHig, C.J.:—

This was an appeal from a judgment of the Supreme
Court of Nova Scotia. The question raised is as to the
construction of the will of John Anderson, viz: Whether
the children of the appellant by Mary Louisa Anderson,

(1) 12 Sim. 645. (3) 1DeG. F. & J. 63.

) 1K &J.181. (4) 32 Beav. 28,
(5) 9 Ves. 206,
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a daughter of testator, took under his will as joint
tenants or tenants in common.
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On 26th May, 1864, Mary Louisa Anderson married , - =

the appellant. The testator died on 24th December
1870. On the 25th August, 1872, Mary Lowisa Fisher
née Anderson died, leaving three children, Henry Ander-
son Fisher, Edwin Bayard Fisher, and Walter Stanley
Fisher. '

On the 14th Sept., 1877, Henry Anderson Fisher, the eld-
est son of the appellant, and Mary Louisa Anderson died,
and the appellant now claims that the three brothers

_took their mother’s share under the said will as tenants
in common and not as joint tenants, and the property
being personal property vested in the appellant, his
father. On the other side it is contended the brothers

took as joint tenants, and that consequently the interest

of -Henry Anderson Fisher survived to his brothers.

Though unquestionably at the present day tenancies in
common are favored rather than joint tenancies, it can-
not be doubted, that where the words used create a joint
tenancy and there is nothing to indicate a contrary inten-
tion, no words or circumstances which, either expressly
or by implication, create a severance, that must be
taken to be the real intent of the testator, but wherever
slight words of severance are found, the court acts upon
them, and this the more readily in cases where pro-
vision is being made for families, for courts of equity
have always inclined to tenancies in common when a
question arises upon a provision for children.

Cruise thus states Lord Hardwicke’s views, as taken
from Stonesv. Heurtly, MSS. R. (1) :

Courts of law were anciently very favorable to joint tenancies to
prevent the splitting of tenures and services, but since the abolition
of tenures, even courts of law have been less favorable to them, bus
courts of equity always espouse tenancies in common as being a
_more suitable provision and prevents the descent of and right to the

(1) Greenleaf’s Cruise’s Dig, vol. 3, p. 415.

Ritchie,C.J.
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estate depending on an accident, that of survivorship, and are still
more inclined to them when the question arises upon provisions for
children, whereby an equality is established among them. It was said

ANDERSON. on the one hand that the word # survivor” makes a joint tenancy, and on

Ritchie,C.J.

the other hand that the words equally fo be divided™ should sever
it and make & tenancy in common, and I am of opinion in this cace
these last words must prevail, for it could never be the testator'sintent
that, if any one of his younger children should die leaving children,
such children should have nothing at all, but their mother's share
ghould go to the surviving sisters. It was said the daughters might
have severed the joint tenancy, but here they were under age, any
one of them might have maried and had children and died under
age before any severance of the joint tenancy could be.

An observation peculiarly applicable to the present
case, and Mr. Jarman, after citing agreat number of
cases, showing what expressions have been held to
create a tenancy in common, says:

The preceding cases evince the anxiety of later judges to give effect
to the slightest expressions affording an argumentin favor of a tenancy
in common, an anxiety which has been dictated by the conviction that
this species of interest is better adapted to answer the exigencies of
families than a joint tenancy, of which the best quality is that the
right of survivorship may, at the pleasure of either of the co-owners,
(if personally competent), be defeated by a severance of the ten-
ancy (1).

In Haws v. Haws (2), Lord Hardwicke says :—

The general rules insisted on are true, for certainly joint tenants
are not favored here, because they introduce inconvenient estates and
do not so well provide for families, therefore this court leans against’
them, and so, I believe, do the courts of law now, though they favored
them formerly, and the ground upon which they went was the multi-
plication of services under the old tenures, but the statute of 12 Car., 2
oh. 24, s. 1, has reduced the several sorts to socage tenure only.

Again,in Rigden v. Vallier (3), Lord Hardwicke says :

Here is a father making provision for all his children : suppose one
of them had died and left children, if a joint tenancy, it must have
gone from them and survived to the other sons and daughters of the
grantor; which could never be his intention,

In Taggart v. Taggart (4), Lord Redesdale says :

(1) 2 Jarman, 3rd ed.239. (3) 8 Atkyns 730,
(2) 3 Atkyns 524, -~ (4) 1 8ch, & Lef. 88.
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Joint tenancy as a provision for the children of a marriage is an in- 1880
convenient mode of settlement, because during their minorities no 777

. . . Fisaer
use can be made of the portions for their advancement, as the joint 2.
tenancy cannot be severed. ANDERSON,

And Lord Hatherley, in Robertson v. Fraser (1), says: Ritchie,C.J.

1 cannot doubt, having regard to the authorities respecting the effect
of such words as “amongst” and “respectively,” that anything which
in the slighest degree indicates an intention to divide the property
must be held to abrogate the idea of a joint tenancy and to create a
tenancy in common.

From all which it may safely be affirmed that where
words of joint tenancy are coupled with words amount-
ing to a division, there will be a tenancy in common.

Ithink enough can befound in this will to indicate an
intention of severance sufficient to justify the conclusion
that a tenancy in common was created, that the share of
the child of the testator Mary Louisa was on her death to
be shared equally by her issue, that is by her children;
for by the term *issue” as used in connection with that of
“ parent,” and to take the share primarily intended for
the parent, I think the testator clearly meant children,
and the word must be so construed.

A critical examination of the terms of the will makes
the intention of severance, I think, apparent. After
vesting his property in trustees, giving directions as to
the managing, selling and investing the estate, and
after certain specific bequests, and after making provi-
sion for his wife, and also for the bringing up, main-
tenance and education of his children while under the
age of 21 and unmarried, the testator provides for a
division of his estate, on the expiration of four years
from his death, but until the expiration of the four
years, and until the division takes place, the executers
are required, in these words, “ every year to place to the
credit of each of my children the sum of $1,600, and if
any of my children shall have died, leaving issue, then

(1) L. R. 6 Ch. App. 699.
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the like sum fo and among the issue of the child so
dying.”
This sum of $1,600 a year was unquestionably to the
issue as tenants in common, because it is abundantly
clear from numerous authorities that the terms “to and
among " create a tenancy in common. Then provision
is made as regards the “division, eppropriation and
ultimate disposition of my estate.” These words indi-
cate that the testator intended himself to divide, appro-
priate and uliimately dispose of the estate, and he pro-
ceeds to do so, subject to payment of debts, legacies,
and expenses of management, in these words:

All the rest, residue and remnainder of my estate, and the interest,
increase and accumulation thereof, be distributed, settled, paid and dis-
posed of to and among my children (who may be alive at the time of the

division and appropriation into shares of my estate, hereinafter directed),
and the issue then living of such of my children as may be then dead.

The words “to and among,” I think, apply quite as
much to the “issue” as to the “children,” and guite as
much as the words share and share alike were held to
apply in Hodges v. Grant (1). In that case, the lan-
guage as to the residue was:

Unto and among all the children of James Grant who shall be then
living, and the issue of such of the children of the said James
Grant as shall be then dead, having left issue living at the time of
their respective deaths, equally to be divided between such children
and issue share and share alike, but so that the issne of such children
respectively, shall take only such share as their respective parents
would, if living, have been entitled to.

It was contended that the children only took as ten-
ants in common and the issue of deceased children as
joint tenants. The Master of the Rolls says :

You cannot get over the words “equally to be divided between
such children and issue share and share alike,” for the words a.pply to
the {ssue¢ as much as to the children.

In delivering judgment he also said :

‘With regard to the residuary gift, I am of opinion that the issue of

deceased children of James Grant are entitled to take as tenanis in

CoOMmmon.
(1) L R. 4 Eq. 140.
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That is to say, I think, this clause should be read the 1880
words “ who may be alive, &c.” as matter of description, Fisnur
and as in a parenthesis ““to and among my children and
the issue then living of such of my children as may
be then dead.”

Then, as to the time and manner of this division, the
testator provides that immediately on the expiration of
four years from his death, his executors, after making pro-
vision for debts and legacies, and annuities outstanding,
and the expense of the management of his estate, * shall
divide all my remaining estate into as many just and
equal shares as the number of my then surviving chil-
dren, and of my children who shall before then have
died leaving lawful issue then surviving, shall amount
unto, and shall apportion and set off one such share to
each of my said then surviving children, and one such
share o the lawful issue of each of my then deceased
children, whose lawful issue shall be then surviving,
all theissue of each deceased child standing in the place
of such deceased child.” This, I take it, was to indicate
that though the estate was to be divided, as previously
provided, to and among his children and the issue then
living of such of his children as might then be dead, such
issue should only have divided among them what the
parent would have had had she been living at the time
of the division and appropriation,and was not intended to
interfere with an equal division of such share among
her issue, and this, I think, is indicated by the next sec-
tion which provides for the keeping of a separate
account by the trustees of each share, thus:

And it is my will, and I direct, that from henceforth a separate
account shall be kept by my trustees of each share, and of the inter-
est and profit thereof, and the payments made to or on account or
for the maintenance and education of each of my said children or
issue, shall be charged against the share apportioned to such child or

children, or wherein such issue shall be interesied, so that all accumu-

lations 7amol profits that may arise shall enure to the increase of each
2

v.
ANDERSON.

Ritohie,C.J.
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several share on which such accumulation or profit shall acerue, it
being my intention that after such division shall take place, the
maintenance, education and support of each of my children, while
under the age of twenty-one years, shall be drawn from the separate
income of such child, and the maintenance and education of the
children of any of my children who may have before them died, leav-
ing igsue, shall be drawn from the share or shares set apart for the
issue of such deceased child or children.

This separate account must have been intended to be
kept, not only of each share apportioned to each child,
but also of the share of each of the children of a de-
ceased child, and this, I think, the following, as it were
explanatory clause, makes very clear :(—

And that my childrven, and such issue of deceased children being
of age, that is to say, of the age of twenty-one years, or when re-
spectively they shall attain the age of twenty-one years, shall be
severally entitled to receive {or their own use the whole of the interests
and profits of the share and proportion of my estate to which they
may be respectively entitled.

What would be the share and proportion of his estate
to which they would be respectively entitled, if the
testator did not contemplate an equal division of the
mother’s share to and among the issue or children of a
deceased child? What can this mean but that the
children of the testator were to have equal shares of the
estate, and the children of a deceased child to have
equal shares of the deceased parent’s share, and
that an account was to be kept against each child
and against each of the issue or children of a deceased
child, so that each should be maintained and educated out
of his or her share, and not that the whole or an unequal
portion should be expended on one to the detriment of
the other or others; and unless such an account was
kept, aswell against the children severally of the deceased
child as against the children living of the testator, how
could the testator’s clearly expressed intention be
carried out, viz: that his children and such issue of
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deceased children being of age, or when respectively 1880
they shall attain the age of twenty-one years, should be pragn
severally entitled to receive for their own wuse the ANDERSON.
whole of the interest and profits of the share and pro-
portion of the estate to which they may be respectively
entitled ?

Unless shares were set apart and these separate
accounts kept with each and all, both children and issue,
what would they respectively be entitled to? Ne dis-
tinction whatever is made between the children and
their issue, but, as in the case of the children so in the
case of the issue, each of the children and each of the
issue is to receive on coming of age the whole of
the interests and profits of the share or proportion of
his estate to which they may be respectively entitled.
All this, I think, indicates that the testator intended
that his children should enjoy his estateshare and share
alike, and that the issue, that is the children of a de-
ceased child, should take their mother’s share, share and
share alike, and should receive each one his share
together with all interest and profits accruing thereon
on coming of age, and so brings this case directly
within the rule enunciated by Lord Hatherley in
Robertson v. Fraser (1) where he says:

Ritchie,C.J.

All the authorities go to this, that if there is to be a sharing, the
shares must be equal ; and division being once imported, the true in-
terpretation must be a tenancy in common.

I; therefore, think that though there may be in one

_part of the will an expression, which, if it stood alone,
would indicate a joint tenancy, the words used are so
coupled with provisions and directions, so clearly point-
ing to a severance and equal division, and separate
interests in each of his children, and in each of the
children, or issue, of a child dying, for whom the testator
‘was making provision, that the bequest must be treated

1) L. R. 6 Ch. App. 699.
- Q) PP
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as a bequest to such issue as tenants in common and not
as joint tenants; in other words, the testator intended
division ; the whole scope of the will shows that the
intent of the testator was that his estate should be di-
vided, and by consequence that there should be no sur-
vivorship.

STRONG, J. i~

I am of opinion that the children of the testator’s
deceased daughter, Mys. Fisher, take the interest be-
queathed to them as tenants in common and not as joint
tenants.

It is quite clear that Mrs. Fisher, having died before
the period of division, the legacy to her never vested.
The children do not therefore take under the provision
of the will which disposed of the reversionary interest
in their mother’s share, by giving her a power of appoint-
ment to the extent of $10,000, and in delanlt of appoint-
ment, and as to the residue of the share, gave the fund
to her children and grand children absolutely by words
which clearly imported a tenancy in common. I think that
that disposition has no influence on the immediate gift
to the children on which depends the question we have
to determine. The children here take under the direct
bequest to them, in the event of their mother’s death
before the arrival of the period of distribution. The
testator directs his executors, at the expiration of four
years after his death, to divide the residue of his estate
into as many justand equal shares as the number of his
then surviving children, and of his children who shall
before then have died shall amount unto, and shall
apportion and set off one such share to each of said sur-
viving children, and one such share to the lawful issue of
each of his then deceased children whose lawful issue
shall be then surviving, all the issue of each deceased
child standing in the place of such deceased child.
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It is, I think, clear that there is nothing in this part
of the will which indicates an intention that the issue
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of one of the testator’s deceased children should take AND;’I;SON.

inler se as tenants in common, though, as between a
class of such grand children and the testator’s sur-
viving sons and daughters, the directions as to ap-
'portionment, and other words imputing severance, are
amply sufficient to shew that no survivorship was
intended, but no such expressions apply to the grand
children amongst themselves, who would therefore, if
there was nothing more in the will explanatory of the
gift, take as joint tenants.

Further, the gift to the children of a child deceased
before the period of distribution of the annuity of
$1,600 up to the expiration of the four years from the

Strong, J.

e

testator’s death, does not, in my opinion, bear in any

way on the point in dispute. It is clear that this
annuity is given to grand-children as tenants in com-
mon, the words “to and among the issue of the
child so dying,” being conclusive in that respect,
but the circumstance of the testator having given
this temporary provision to his grand-children as
tenants in common in mno way leads to the in-
ference that he intended them to take their share
of the residue, which he bequeaths by a distinct
gift, in the same manner. To proceed on such
reasoning, would amount to holding that, if a testator
gives distinct legacies to the same persons in one be-
quest,using words of severance, and not applying such
words to the other, both legacies would vest in the
legatees as tenants in common, a course of reasoning
manifestly unsound. If authority is wanted for so
plain a proposition, the case of Crooke v. De Vandes (1)
shews that, in the much stronger case of the interest
being given with words of severance not extending to
“ N (1) 9 Ves. 197,
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the corpus, the jus accrescendi, nevertheless, applies to
the latter. ‘

" Then the will contains this clanse: “And that my
children and such issue of deceased children being of
age, that is to say of the age of twenty-one years, or when
respectively they shall attain the age of twenty-one
years, shall be severally entitled to receive for their own
use the whole of the interests and profits of their share
and proportion of my estate to which they may be re-
spectively entitled.” I find here expressions which are
decisive to show that a tenancy in common, and not
a joint tenancy, was contemplated by the testator.

In the first place, the issue of the testator’s deceased
children are declared to be “severally” entitled to be
paid when they “respectively ” attain twenty-one—
stronger terms for inferring a tenmancy in common
than these words “ severally ” and “respectively ” could
not be suggested, and they must be conclusive, if I am
right in considering, as I do, that by the words “in-
terests and profits ” of the share it is not intended to
direct the payment, in the manner mentioned, to the
issue of deceased children, merely of the accrued in-
terest and profits, but of the whole corpus of these
legacies. Supposing, however, that this direction has
not reference to the payment of the capital, but is con-
fined to the accretions, there remain still words referring
to the original gift sufficient to explain the testator’s
intention to have been to create a tenancy in common ;
for the “interests and profits” which are to be paid
“severally ” to the issue as they “respectively” attain
21 are to be of the “share and proportion ” of the estate
to which they may be “ respectively ” entitled.

The testator must therefore in this last view be taken
as furnishing an explanation of his intention in making
the original gift ; for if each grand-child was to take a
“ share and proportion,” and the members of the class of
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grand-children'were to be “respectively” entitled to 1880

S aad

an interest in the testator’s estate, all right of sur- Fwues
vivership must be excluded. In Robertson v. Fraser AND;’I'{SON.
(1), a much stronger case than this, Lord Hatherly deter- Strong J
mined that alegacy, which per se would have been taken ="
in joint tenancy, was so explained by a codicil referring
to the original bequest incidentally, and without any
reference to the vesting or payment of the legacy, as
to amount to tenancy in common, the word used, and
-which the Lord Chancellor fastened upon as indicating
the intention, being one of much less force than the
expression contained in the clause of this will which I
have quoted.

I need scarcely say that there is no room for arguing
that these words ‘ severally” * respectively” ¢share
and proportion” do not refer to the children issue of a
testator’s child, as well as to the testator’s own
children ; for the direction for payment at 21 of course
applies to the grand-children individually, who are
therefore, by force of the-expression just mentioned, de-
clared to be each entitled to a share in that portion of
the testator’s estate which is allotted to the class to
which they belong.

For these reasons I am compelled to differ from the
Court below.
*« I do not see, however, that we can at present make
any order upon this appeal, for we have not any order
or decree of the Court below before us—the printed case
being in this respect incomplete.

Further, as far as I can see, none of the surviving
infant children of Mrs Fisher are parties to the record,
and without their presence no order for payment to the
appellant or declaration of the construction of the will
could properly be made. The trustees, it is clear on-

(1) L. R. 6 Ch. App. 696.
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1880  authority, do not for the purpose of such a suit as this

Fumee  sufficiently represent infant beneficiaries.
Axpmsoy. It MY judgment, the appeal ought to stand over until
Stromg. I the order or decree is produced ; and, if it then appears
—— " that none of the children are parties, the cause ought to
be remitted to the Court below with a simple declara-
tion that the suit is defective for want of parties—in
which event no order should be made as to costs. If it
appears that the children are defendants, then, I think,
the construction of the will may be declared in confor-
mity with the opinion I have before expressed, and in
that event the costs of all parties should be paid out of

the estate.

FOURNIER, J., concurred in allowing the appeal.

HENRY, J.:

I concur. I had at first some difficulty in arriving
at the conclusion that the children of the testator’s
daughter, M. L. Anderson, took as tenants in common ;
but taking the whole will together I have arrived at
the same conclusions as my brothers. There are suffi-
cient words in this will to create a tenancy in common.
First, he makes provision for his own children, but
gives them only a limited control, for they were not
even entitled to their share when they arrived at age.
Then he directs that a separate account of each share
belonging to the lawful issue of each of his then deceased
children should be kept, and directs that payments made
to, or account of, or for the maintenance and education
of each of his said children or ¢ssue, shall be charged
against the share apportioned to such child or children,
or wherein such issue shall be interested, so that all
accumulations and profits which may arise shall enure
to the increase of each several share on which such ac-
cumulation or profit shall acerue, &c. I think from that,
and for other reasons, we may assume that the estate
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was intended to go to the heirs as tenants in common, 1880
and therefore I have come to the conclusion that Frmmg
this appeal should be allowed. v

ANDERSON,

GWYNNE, J. : Henry, J.

—

This a case which raises a question under the will
of the late John H. Amnderson, who died on the 24th
Dec., 1870, and the question is, whether the children of
testator’s daughter, Mary Louisa Anderson, who derive
a benefit under testator’s will, take that benefit as joint
tenants, or as tenants in common. The learned Judge
in Equity in Nova Scotia, and a majority of the Supreme
Court of that province, Weatherbe, J., dissenting, have
held that they took as joint tenants, being of opinion

“that there is nothing in the will of the testator indicating
an intention that they should take in severalty. With
the greatest respect and deference for the learned judg-
ments delivered in the courts below, the testator’s will
does appear to me sufficiently to indicate that intention,
the assumed absence of which is made the basis of the
judgment appealed from. The rule which governs the
case is very emphatically expressed by Lord Hutherly
in Robertson v. Fraser (1), namely, that:

Any thing which in the slightest degrec indicates an intention to
divide the property must be held to abrogate the idea of joint tenancy
and to create a tenancy in common ; all the authorities go to this, that
if there is to be a sharing the shares must be equal, and division being
once imported, that the interpretation must be a tenancy in common.

By the clauses of the will, which raise the question,

‘the testator directed that until the expiration of four
years from the time of his decease, and until the division
of his estate as thereinafter directed, his executors shounld
every year place to the credit of each of his children
the sum of $1,600, and if any of his children should
have died leaving issue, then a like sum to and among

(1) L. R. 6 Ch. App. 696,
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the issue of the child so dying. Now, that the word
“{ssue” in thislast sentence is equivalent to “children ”
is clear upon the authority of Sibley v. Perry (1) and
Lanphier v Buck (2). We have, then, in the case of one
of testator's children dying leaving issue before the
period appointed for the division of his estate, which is
the event which has happened, a clear gift of $1,600
annually to and among the children of his child sodying,
which upon the authority of all the cases constitutes a

.tenancy in common, and as this sum is to be placed to

the credit of such children, it must be so done in equal
parts in severalty.

Subject, then, to the payment of his debts, legacies
and the payment of the expenses of the management of
his estate, the testator, as regards the division, appro-
priation and wl¢imate disposition of his estate, directed
all the rest, residue and remainder of his estate, and the
interest, increase and accumulation thereof to be dis-
tributed, settled, paid and disposed of, to and among his
children living at the time of such division and appro-
priation, and the issue then living of such of his chil-
dren as might be then dead in manner following, that
is to say: That immediately on the -expiration of four
years from his death, his executors (after making provi-
sion for payment of debts, legacies and the expenses of
the management of his estate) should divide all his re-
maining estate into as many just and equal shares as
the number of his then surviving children, and of his
children who should have before then died leaving
lawful issue them surviving, should amount unto, and
should apportion and set off one such share to each of
his then surviving children, and one such share to the
lawful issue of each of his then deceased children
whose lawful issue should be then surviving ; all the
issue of each deceased child standing in the place of

(1) 7 Ves. 522, (2 2 Dr. & Sm. 492.
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such deceased child. He then directsthat a separate 1880
account of each of such shares shall be kept, and he Fronmg
declares the object he had in view in directing such sep- , -
arate accounts to be kept—thus: “ And it is my will and |
- I direct that from henceforth a separate account shall be Gw)_’f’_rf’ I
kept'by my ‘trustees of each share and of the interest and

profits thereof, and the payments made to, or on account

of, or for the maintenance and education of each of my

said children or issue, shall be charged against the share
apportioned to such child or children, or wherein such

issue shall be interested, so that all accumulations and

profits which may arise shall enure to the increase of

each several share on which such accumulation or

profit shall accrue —it being my intention that after

such division shall take place, the maintenance, educa-

tion and support of each of my children, while under

the age of 21 years, shall be drawn from the separate

income of such child; and the maintenance and educa-~

tion of the children of any of my children who may

have before then died, leaving issue, shall be drawn

from the share or shares set apart for the issue of such
deceased child or children, and that my children and

such issue of deceased children being of age, that is to

say of the age of 21 years, or when they respectively

attain the age of 21 years, shall be severally entitled to

receive for their own use, the whole of the interest and
- profits of the share and proportion of my estate to which

they may be respectively entitled.” .

Now, the word “issue ” in this paragraph being, upon

the authorities already cited, and the whole context of

the will, equivalent to *‘children of a deceased child,”

the paragraph commences with a direction that a separ-

ate account shall be kept of all payments made ¢o or on
account of, or for the maintenance and education of

each of the children of a deceased child, and that the

same should be charged against the share wherein the
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children of such deceased child shall be interested, so
that all accumulations and profits that may arise shall
enure to the increase of each several share on which
such accumulation or profit shall accrue, and that the

“children of a deceased child, when respectively attaining

the age of 21 years, shall severally receive for their own
use the whole of the interests and profits of the share
and proportion of testator’s estate to which they were
respectively entitled.

The bearing which this paragraph has upon the con-
struction to be put upon the will depends, not upon
the fact that it provides that the children of a deceased
child shall receive, for their absolute use, the full and
ultimate benefit conferred upon them by the testator’s
will, at different {imes, namely, when each arrives at
21 years of age, but upon this, that it provides that at
that age each should receive the whole of the interests
and profits of the share and proportion of the testator’s
estate Zo which each is entitled, in virtue of the interest
which became vested at the expiration of four years
from the testator’s decease.

The account which was directed to be kept was the
means provided by the will, and the sole means for
arriving at the amount of such share or proportion of
testator’s estate which each would be so entitled
to receive, and that amount would necessarily
depend upon the amount which during minority had
already been paid to, or on account of, or for the main-
tenance and education of each ; for what was so expended
for one could not be charged to the accountof, or reduce
the amount of the share of the others, or of either. of
them. The amount expended upon each could only be
charged to the share or interest of that one for whom it
was 5o expended.

Now, upon the death of Mary Louisa Anderson, wife
of the appellant Chas. H. B. Fisher, her three children
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became entitled as tenants in common to the legacy of
$1,600 per annum until the «/timate division of testator’s
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estate at the expiration of four years from his decease, , > =

when these same children being still living, the share
to which their mother, if then living, would have been
entitled, became vested in interest in them. The in-
terest so vested in them was made subject to charges, of
which an account was directed to be kept, of all pay-
men