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ADDENDA ET CORRIGENDA.

Errors and omissions in cases cited have been corrected in the
TABLE oF CASES CITED.

Page 127, line, 21—For “then,” read “there.”
“ 296, line 11-—After “other,” add “lands.”
“ 389, line 23—7For “east,” read “west.”
“ 389, line 26—For “west,” read “cast.”
“ 518, line 10—After “tramsactions,” add “in.”
“ 569, line 32—After “is,” add “not.”






MEMORANDUM RESPECTING APPEALS FROM
JUDGMENTS OF THE SUPREME COURT
OF CANADA TO THE JUDICIAL COMMIT-
TEE OF THE PRIVY COUNCIL SINCE THE
ISSUE OF VOLUME 44 O THE REPORTS
OF THE SUPREME COURT OF CANADA.

Canadian Northern Rway. Co. v. Anderson (45
Can. 8.C.R. 35). Leave to appeal to the Privy Council
was refused, 20th March, 1912.

Canadian Pacific Rway. Co. v. Wood (decided 15th
May, 1911, reversing judgment appealed from, 20
Man. R. 92; not reported). Leave to appeal to the
Privy Council was refused, 20th March, 1912.

Clarke v. Baillie (45 Can. S.C.R. 50). Leave to
appeal to the Privy Council was refused, 13th Decem-
ber, 1911.

Grand Trunk Pacific Rway. Co. v. City of Fort
William et al. (43 Can. 8.C.R.-412). Appeal to the
Privy Council allowed with costs, 2nd Nov., 1911;
((1912) A.C. 224).

Jones v. Burgess (decided 8th May, 1911, affirm-
ing the judgment of the Supreme Court of New Bruns-
wick). Leave to appeal to the Privy Council was re-
fused, 23rd Jan., 1912.

Montreal Street Railway Co. V. City of Montreal
(43 Can. S.C.R. 197). Appeal to the Privy Council
dismissed with costs, 16th Jan., 1912 (58 Can. Gaz.
656, 691). -

Montreal Parlk and Island Rway. Co. v. City of
Montreal (43 Can. 8.C.R. 256). See case last noted
above.
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Construction of statute—Fishery and game leases—Personal servi-
tude—Possession—Use and occupation—Right of action—Ac-
tion en complainte—Renewed leases—Priority—Watercourses—
Works to facilitate lumbering operations—Driving logs—Stor-
age dams—Penning back waters out of track of transmission—
Damages—Rights of lessees—Injury to preserves—Injunction—
Demolition of works.

The lumber company are holders of timber limits in the Townships
of Ixworth, Chapais and Lafontaine, in the counties of L’Islet
and Kamouraska, and, assuming to act under the authority of
certain statutes of the Province of Quebee, (now consolidated in

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff, and Anglin JJ.
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articles 7295 to 7300, R.S.Q. (1909)) erected dams at the out-
let of the Lakes Ste. Anne into the River Ouelle to form a reser-
voir, by penning back the waters of these lakes, for the purpose
of augmenting the natural flow of the River Ouelle during
seasons when its waters had abated to facilitate the transmis-
sion of timber cut on their limits below that point and deliver-
ing it at their saw-mill further down stream. They were owners
of the lands on both sides of the stream at the place where the
dams were erected. The fish and game club were lessees of
fishery and hunting privileges under a lease issued in virtue of -
the “Quebec Fisheries Act,” and the “Quebec Game Laws” which
had been in force for a number of years prior to the erection
of the dams but which was surrendered subsequent to their
construction and a new lease granted to the club in its stead
by the Crown. The leases cover the territory included in the
above mentioned townships and the timber limits therein held
by the lumber company. The action was brought by the club
to recover damages for injuries occasioned to their rights as
lessees of the fishery and hunting rights in consequence of the
manner in which the dams were used and lumbering operations
carried on in the river by the lumber company.

Held (Fitzpatrick C.J. dissenting).—That the plaintifis have a
status to maintain an action for injuries to their rights as
fishing and hunting licensees and that the judgment at the trial
(Q.R. 36 S.C. 486) for such damages should be restored.

Per Fitzpatrick C.J. and Girouard and Anglin JJ.—The re-
spondents had the right to construet and maintain the dam in
question and to use it to facilitate the flotation of logs ete.
in the lower reaches of the River Ouelle.

Per Idington J. (Davies J. dubitante) —This right exists only in
respect of the streams or portions of them down which logs, ete.,
are actually driven by the timber licensees and does not extend -
to storage dams upon upper reaches and tributary waters not
themselves used for the flotation of timber,

Per Duff J—The powers conferred by the statute must be exer-
cised reasonably. In this case, the impounding of the stream’s
sourees, miles beyond any part of it on which any timber could
be expected to pass, is not within the contemplation of the
statute and would not be a reasonable exercise of the powers
intended to be conferred.

Per Fitzpatrick C.J. and Girouard and Duff JJ. (agreeing with the
court below (Q.R. 19 K.B. 178) ).—The right to aid the user of
floatable streams by artificial means authorized by article 7299
of the Revised Statutes of Quebec (1909) may be exercised at all
geasons of the year.

Per Davies, Idington and Anglin JJ.—Articles 7298 and 7299 of the
Revised Statutes of Quebec (1909) must be read together and,
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while the right to use floatable streams in their natural state for
the flotation of timber exists at all times and in all seasons, the
right to aid such user by the artificial means authorized by

- article 7299 may be exercised only during the periods mentioned
in article 7298, viz., during the Spnng, Summer and Autumn
freshets.

Per Curiam, Fitzpatrick C.J. contra—This right, whatever its
extent or duratlon, is exercisable .only subject to the condi-
tion that the person enjoying it shall make compensation to
others holding rights such as the appellants enjoy; and, hav-
ing regard to the circumstances of this case and the legislation
governing it, the question of priority in the aequisition of the
respective rights of the parties is of no consequence.

Leave to appeal to the Privy Council was refused, 15th May,
1911.

APPEAL from the judgment of the Court of King’s
Bench(1), reversing the judgment of the Superior

Court, District of Kamouraska(2), and dismissing the

appellants’ action with costs.

The circumstances of the case are stated in the
judgments now reported.

The dispositif of the judgment of Cimon J ., in the
trial court were as follows:—

“Arbitrant a quatre cent piastres les dommages

- que la défenderesse a causés au demandeur dans les
deux années précédant Paction,

“Ordonne a la défenderesse de ne plus user de la
dite écluse de maniére & inonder les terrains concédés
au club demandeur pour les fins de péche et de chasse,
et en ce qui concerne la dite écluse, ‘d’agir en tous
points de maniére & donner aux eaux des dits lacs
dans la dite décharge leur cours naturel’ et ce tant et
aussi longtemps que les baux de péche et de chasse du
demandeur seront en vigueur; et

“Condamne la défenderesse & payer au demandeur,

) QR. 19 K.B. 178. (2) QR. 36 S.C. 486.

157

1910
——
Le CLUB DE
CHASSE ET
DE PECHE
STE. ANNE
v,
RIVIERE-
OUELLE
Purp AND
LumseR Co.



4 SUPREME COURT OF CANADA. [VOL. XLV.

1910 pour dommages causés au cours des deux années qui
—
L Cuus pr 00t précédé 1’action, la somme de quatre cent piastres,
CHASSBET avec intérét du 11 mai, mil neuf cent huit, et les

StE. ;&NNE dépens de l’action.”

I({)mimm. The considérants of the formal judgment of the
UELLE

pure anp Court of King’s Bench are as follows:—

Luueer Co.

“Considering that the appellant had, at all times
herein referred to, a right to maintain and use as it
did the dam in question in this cause and that re-
spondent, by and in virtue of its fishing and hunting
leases, acquired the right of fishing and of hunting
only as they existed in the year 1905 and subject to
the prior right of the appellant to maintain and use
said dam as it did for and in connection with lumber-
ing operations.

“Considering that respondent suffered no damage
by the action of appellant and that it has no right to
recover from it or to have appellant condemned to
cease using said dam as it has done.

“Considering that there is error in the judgment

appealed from.

“This court doth maintain the present appeal and
reverse the judgment appealed from, * * *
and, proceeding to render the judgment the said
Superior Court ought to have rendered, doth maintain
appellant’s pleas and dismiss respondent’s action with
costs against respondent in favour of appellant in this
court and in the Superior Court.

“Mr. Justice Carroll concurs in reversing s0 much
of the judgment @ quo as condemns appellant to cease
using its dam as it has done, but dissents from so
much of the judgment now rendered as reverses that
part of the judgment @ guo which condemns appellant
in damages.”
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L. P. Pelletier K.C. for the appellants.

. G. Stuart K.C. and C. E. Dorion K.C. for the
respondents.

THE CHIEF JUSTICE (dissenting).—This is a pos-
sessory action to which has been joined a claim for
damages; and were it not that, on other grounds, I
have come to the conclusion that the action should be
dismissed, I would have felt obliged to very seriously
consider the question of the plaintiffs’ right to ask, in
this proceeding, for any order with respect to the con-
struction or operation of the dam. It is undoubted
law that a mere lessee cannot bring a possessory action
“en complainte” although he may sue for damages.

Le preneur n’ayant qu'un droit personnel et mobilier *n’a pas
Paction possessoire. Guillouard, Louage, vol. 1, no. 29.

See also Pigeau, vol. 2, p. 9; 8.V. 41, 1, 852 and 8.V.
93, 1,237. (Guillovard, ibidem, no. 174.

The right to hunt is generally considered in English
law to be a grant of an interest in land. Webber v. Lee
(1). In French law there is a distinction to be made
which is well expressed in Fuzier Herman, Rép., vo.
“Chasse,” mno. 111:—

La cession & titre onéreux du droit de chasse ne doit pas &tre
confondue avee la location de ce méme droit. La cession est con-
sentie moyennant l’acquittement d’un prix une fois payé, tandis
que la location suppose, en général, le paiement de fermages péri-
odiques. Le cessionnaire -a un droit réel, qui lui permet d’intenter
directement toutes actioms contre les tiers pour faire recomnaitre
et respecter son droit. Ie locataire, au contraire, n’est qu’un
créancier de jouissance; en cas de trouble occasionné par un acte
juridique, il mne peut que mettre son bailleur en cause. Si le
propriétaire du fonds grevé de la servitude personmelle de chasse

. PN . N P .
vient y chasser indtiment, il peut étre poursuivi correctionnellement
par le cessionnaire; le locataire, en pareil cas, & notre avis du

(1) 9 Q.B.D. 315.
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moins, n’a contre le bailleur gquune action civile en dommages—
intérets.

See also Bélime no. 267; Garnier, “Actions Pos-
sessaires,” pp. 168, 169.

I am disposed to think that the possession given by
the leases relied on here must be construed to mean
use and occupation and not civil possession as defined
by article 2922 of the Civil Code, and that they do not
confer on the licensee any higher right than the ten-
ant would have at common law. Aubry & Rau, vol.
2, par. 177, p. 106, defines possession :—

L'stat de fait qui donne & une personme la possibilité pﬁysique,
actuelle et exclusive d’exercer sur une chose des actes matériels
d’usage, de puissance et de transformation.

Because of the form in which the claim is made,
and of the nature of the evidence adduced to support
it, another question would require to be considered
arising out of the distinction between the rights of the
owner and those of the lessee which I find stated in
these words in a note to Dalloz; 1905, 2, 10: 1] ne faut
pas
confondre la possession du droit de chasse au cours des manceuvres, avec
le droit de chasse lui-méme, celui-ci, considéré dans son ensemble,
constitne un élément souvent fort important du droit de pro-
priété. On peut bien faire ressortir la confusion ainsi commise
en opposant la privation de jouissance, qui est une servitude gre-
vant le droit de propriété, & D’atteinte résultant du dépeuplement
total ou partiel, lequel abolit en totalité ou en partie le droit de
propriété lui-méme.

In this ecase the claim is chiefly, if not entirely, for
damages caused not to the fishing and hunting but to
the fishery and to the hunting preserve; such damages
constitute a permanent injury to the property which
might well give the owner a claim, but not the lessee.
If the dam is maintained and operated as at present
the fish will, according to the allegations of the de-
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_claration, be destroyed and the other game driven 1911
from the preserve. How much of the damages allowed rg c:;B DE
is to be apportioned to the permanent injury done the CRASSE™™
property and how much to the interference with the ST= ;‘\NNE
appellants’ rights of enjoyment? If the respondents Riviese-
pay the present claim, can they set that payment up in P%‘;ffﬁn
answer to a claim from the owner for permanént dam- JOMB= Co.
ages to the property? I feel it to-be my duty to men- T}lgsggzef
tion these difficulties which must strike everyone at all

familiar with the principles applicable to possessory

actions as fundamental ; and, although in the- conclu-

sion I have reached, it is not necessary for me to do

more than to draw atiention to them, they must be

disposed of and decided by those who are in favour of

allowing this appeal. The effect of article 1065 C.P.C.

was not raised here or below. :

The facts are very fully stated by my brother Ang-
lin. The respondents are owners of timber limits,
covering about 300 miles, of which they and their
auteurs have been in possession for a great number of
years under government licenses renewable annually.
Those licenses convey for the period of their duration
the ownership of all the timber within the area
granted. Sections 1599-1600, R.8.Q.; Watson v. Per-
Iins(1) per Sanborn J. at page 270; Dupuy v. Duc-
ondu(2) per Fournier J. at page 463. For the pur-
pose of manufacturing into timber the logs cut on
their limits the respondents have built a saw-mill on
the River Ouelle at the place called St. PacOme. The
logs are floated from the limits where they are cut to
the mill, a distance of about 20 miles, on the waters of
the River Ouelle and its numerous branches and tri-

(1) 18 L.C. Jur. 261. (2) 6 Can. S.C.R. 425.
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E’B butaries. For the purpose of facilitating the convey-
Iélil S::;EPI'E ance of their logs from the limits where they are cut to
pe Peoue the mill, where they are sawn, the respondents erected
Ste. ANNE 5 dam on a stream that serves to discharge the waters

%Igm' of two lakes into one of the branches of the River
th);njarg;; glgz) . Ouelle. The two lakes are connected together by a
small stream called by the witnesses “La Passe” and

are within the area covered by the timber licenses.
The dam, built entirely on the respondents’ own pro-
perty, raises the level of the water in the lakes and
floods their shores to the injury of the fishing and
hunting privileges held by the appellants over a large
area which includes these two lakes; hence this action.
Both parties practically agree that the dam was
built by the respondents, and is used by them, to facili-
tate the floating of their logs down the river, from the
limits to the mills at all seasons, but more particularly
when the freshets of the Spring, Summer and Autumn
having ceased to affect the flow of the water the river
in its natural state cannot float logs. Two questions,
therefore, fall to be decided on the merits of this ap-
peal. The first is: Have the respondents the right
to erect and maintain the dam complained of, subject
to the obligation to pay damages, if any are occa-
sioned? And, if to this question an aflirmative an-
swer is given, the next question to be considered is:
Can the dam be utilized during all seasons? Girotv-
ard J. and I agree, for the reasons given by Mr. Jus-
tice Anglin, with the unanimous judgment of the pro-
vincial court of appeal that the respondents have the
right to erect and maintain the dam to facilitate the
floating of their logs; but there is a difference of opin-
ion between us as to the periods of the year during
which the dam may be used for that purpose. My bro-
ther Anglin holds that the use of the dam must be limi-

The Chief
Justice.
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ted to the periods of the Spring, Summer and Autumn 211

freshets. My brother Girouard, with whom I agree, I(:E CLUR DE
_HASSE ET
holds that the respondents may utilize the waters of oz Prons

the dam to aid the flotation of their logs at all times, ag ™ ANNE

occasion to do so ariges. I would add just one word %IE;EL?,F;

with respect to the right to erect this dam for the pur- PuLpaxp

. eq . Lumzeer Co.
vose of storing water to aid in floating logs when the
rivers are low. We are called upon to construe a stat- T}‘ssfgff

ute passed for the purpose of aiding a most important
industry by a legislature which presumably is familiar
with the local conditions to which the provisions of
that statute are made applicable. The words used,
giving to them their ordinary and natural meaning,
authorize the erection and maintenance of dams any-
where for the purpose of facilitating the floating of
timber down all rivers, etc., the condition heing pay-
ment of damages. Should we with at best a very limi-
ted knowledge of the conditions which the legislation
was intended to remedy assume to say that, because
of some inconveniences that may result if we give to
the language used its plain and obvious meaning, the
legislature did not mean what it said ?

The dam was built in the Autumn of 1903 on a lot
of land acquired by the respondents in fee simple from
the Crown and was first put into operation during the
lumbering season of 1904. At that time the appel-
lants held fishing and hunting leases over a small por-
tion of the territory covered by the timber licenses;
but, in March, 1905, those leases were cancelled and
new leases issued which are produced as appellants’
documents of title. Let me observe here that the
leases of March, 1905, are not renewals but new leases
issued in liew of the old leases which were cancelled;
and the ground of action is an alleged interference .
with the rights granted by these new leases within the
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two years preceding the date of the action, (1908).
The rights of the lessees as to fishing and hunting are
defined in sections 2256 and 2350 of the Revised Stat-
utes of Quebec (1909) in substantially the same words
in so far as they affect the issues here, and I will quote
only one section :— .

2258. The lease shall confer upon the lessee, for the time therein
specified, the right to take and retain exclusive possession of the
lands therein described, subject to the regulations, fees and re-
strictions which may be established, and shall give him the ex-
clusive right to fish in the waters fronting on such lands sub-
ject to the provincial and federal laws, fees and regulations then
in force, and also to prosecute in his own name any illegal possessor
or offender against this section and to recover damages, if any,
but not against any person who may pass over such lands or the
adjacent waters, or who engage in any occupation not inconsistent
with this section, nor against the holder of a license ¢o cut timber,
who has, at all times, in accordance with his license, the right to
cut and remove trees, lumber and saw-logs, and other timber, with-
in the limits of his license, and during the term thereof, to make
use of any floatable river or watercourse, or of any lake, pond or
other body of water and the banks thereof for the conveyance of
all kinds of lumber and for the passage of all boats, ferries and canoes
required therefor, subject to the charge of repairing all damages
resulting from the exercise of such right.

No such lease can be issued by the Minister for
more than nine years (R.S.Q. art. 2249) and the rent
is payable annually in advance as a condition of re-
newal (art. 2255). The right to cut and remove all
timber from the territory covered by their license,
which includes the area covered by the hunting and
fishing leases, is especially reserved to the respondents
together with the right to utilize for that purpose all
floatable rivers, water-courses, lakes, ponds or other
bodies of water, whether they are within or without
the area covered by these leases. So that if, to drive
timber cut on their limits within or without the terri-
tory covered by the appellants’ fishing and hunting
leases, it is necessary to utilize waters situate within
that territory, the respondents have authority to do it
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and the appellants cannot complain. The difficulty in 1_111
this case, it is said, arises out of the fact that the 1z Crus pr .
timber was cut on the river below the place at which Jrieo e
the dam is built, and it is argued'thét the statute does STE. HANNE
not contemplate the contingency of a dam being re- %Iggzg
quired above to gather water to facilitate the driving pyre axo
of logs cut on the river below the dam. With all defer- L'OMBER Co-
ence, it appears to me obvious that the object of the T;:sfllclf
statute is to increase the floatability of rivers and
streams by artificial means for the driving of lumber.
The statute does not limit the places at which the
works designed to effect that purpose may be built pro-
vided they aid in the result which thelegislature had in
view ; and there is no more effective way to reach that
result than by creating a reservoir at the source to in-
crease the flow of water in the river during the dry
seasons. I will not press this point further, as I am
of opinion, for the reasons given by Mr. Justice
Anglin, that the right to build the dam must be
maintained.

I now come to the point of difference between my
brother Anglin and myself which T have already ex-
plained. Because of the enormous importance of the
issue involved to the respondents who, by the use of
the dam, have been able to increase their output of
logs from about eighty thousand per annumn to over
three hundred thousand and generally to the lumber
industry, which is by far the most important in the
Province of Quebec and which will be seriously affected
by this judgment, I will endeavour to explain my view
of the rights enjoyed by timber-limit holders in Quebec.
It is and always has been (since the ordinance of 1669,
“Ordonnance des eaux et foréts’) the law in the Pro-
vince of Quebec that the public have a legal servitude
for floating down logs or rafts at all seasons of the




12

1911
—

SUPREME COURT OF CANADA. [VOL. XLV.

Year on all rivers, streams and water-courses of the
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Oliva v. Boissonnault(1); McBean v. Carlisle(2);
Tanguay v. Price(3). The right to use the water-
courses of the province for the conveyance of all kinds
of lumber was extended to their banks by 20 Vict.
ch. 40, sec, 2 (C.8.L.C. ch. 26, sec. 2, sub-sec. 2). This
right is re-affirmed in article 891 of the Municipal
Code and will be found in the Revised Statutes of Que-
bec (1886) section 5551, and in the new Revised Stat-
utes of Quebec (1909) section 7349; and any inter-
ference with this somewhat exorbitant right renders
the person interfering liable in damages, Atkinson
v. Couture(4). Incidentally T may here observe that,
the right to use the waters of all rivers, streams, and
water-courses and their banks at all seasons being
indisputably the law, the necessity for adding to the
Revised Statutes (1886) section 2972 (d), which is
also re-enacted as section 7298 of the new revision
(1909) is not very apparent, purporting, as it does, to
convey the more limited right to use the waters but not
the banks for the purpose of driving logs during the
Spring, Summer and Autumn freshets. However, it is
not argued that the general right has been in any way
limited by this amendment, and I must now consider
the legislation passed to authorize the making of im-
provements to facilitate the floating of logs on those
water-courses which are subject to this legal servi-
tude in favour of the public.

It is common knowledge that as the forests in Que-
bec became depleted it was necessary for the lumber-
men to go further up the rivers towards their sources

(1) Stu. K.B. 524. (3) 37 Can. S.C.R. 657, at p. 665.
(2) 19 L.C. Jur. 276. (4) Q.R. 2 S.C. 486.
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to procure a supply of logs for their mills, and, as
a result, they had a longer distance to drive their
timber and less water. To this difficulty was added
the shortening of the period of high water through
deforestation, as the water where the lumber is cut
down runs off more freely. Then it became neces-
sary to provide artificial means to improve the rivers
and streams for lumbering purposes, and 16 Vict.
ch. 191 was passed to authorize the incorporation
of companies to facilitate the floating of timber down
rivers and streams. The provisions of this statute
were re-enacted in the Consolidated Statutes of Can-
ada, ch. 68, and in the Revised Statutes of Quebec
(1888), section 4921, new revision (1909), section
6266 :—

‘ 6266. Any number of persons, not less than five, may form
themselves into a company under the provisions of this section, for
the purpose of aequiring or constructing and maintaining any
dam, slide, pier, boom, or other work necessary to facilitate the
transmission of timber or pulp-wood down any river or stream
in this province, and for the purpose of blasting rocks, or dredg-

ing or removing shoals or other impediments, or otherwise of im-
proving the navigation of such streams for the said purpose.

No such company shall construct any such work over or upon,
or otherwise interfere with or injure any private property or
the property of the Crown, without first having obtained the con-
sent of the owner, or bccupant thereof, or of the Crown, except as
hereinafter provided.

By 54 Vict. ch. 25, a new section was added to
the old Revised Statutes as 2972 (e), now in the new
revision 7299, which I quote:—

It is and always has been lawful to erect and maintain dams,
slides, aprons, booms, gate-locks or other necessary works to facili-
tate the floating or transmission of timber, rafts or craft down
such (ie., all; v art. 7298 R.S.Q. 1909), rivers, streams, lakes,
ponds or creeks, to blast rocks, dredge or remove sand-banks,
remove trees, shrubs or other obstacles without, however, doing
any damages to such rivers, lakes, ponds, streams or creeks.
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If it is absolutely necessary for the construction of such im-
provements to take and occupy any private property, expropriation
proceedings shall be taken for the land strietly required for such
purpose, by observing, for the valuation of the land and the dam-
ages resulting from the works, the prov1s1ons respecting expro-
priations for railways. -

No work to which this sub-section applies shall be done in rivers
to which salmon resort, unless previously authorised by the Lieut-
enant-Governor in Couneil, who shall determine how the work
is to be done and the conditions to which it shall be subject.

In effect this section extends the powers thereto-
fore vested in joint-stock companies with respect to
improvements on all rivers, streams and water-courses
in the province to individuals, and it is with respect
to the construction of this new section 7299 that a
difference of opinion exists between Anglin J. and
myself. While we both agree that the right to erect
and maintain dams to facilitate the floating of timber
is absolute, my brother Anglin would restrict the use
of these_dams and the enjoyment of the benefits they
confer to the period of freshets in Spring, Summer
and Autumn. I contend, on the contrary, that the
section is general in its terms and purports to be de-

claratory of the law. The terms used are:—
It is and has always been lawful to erect and maintain dams, ete.

For what purpose? “To tacilitate the floating or
transmission of timber” down all rivers, streams, ete.;
there is no limitation as to the seasons during which
they are to be operated, or with respect to the places
at which they are to be built. It is lawful to erect
dams anywhere provided the effect be to facilitate the
floating or transmission of timber down the rivers and
streams of the province. I do not find in the words
used any intention to limit the places at which dams
may be built or to exclude the right to build a dam at
the source of the river or on one of the tributaries as
was done in this case. The scope and object of the
Act is to authorize improvements to facilitate the

¢
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floating or transmission of timber down rivers or E’B
streams and there is no limitation either expressed or Le Crus bE
. . . ' . . . CHASSE ET
implied with respect to the periods of time during pgPrcme
which these improvements are to be utilized. If the S“‘f' ﬁNNE
right to erect and maintain is absolute, I do not find in %IVIEW

the statute any limitation of the resulting right to use. Puiﬁfn
Construed literally and giving to the words of the stat- Loewe Co.
ute their natural meaning there is no limitation of the TreChief
exercise of the right conferred to any particular sea- ——
son. The right to float timber at all seasons and for

that purpose to use the banks of all streams was part

of the law of the province when this statute was

passed declaring in express terms that it has always

been permissible to facilitate the exercise of that right

by making such improvements as are now in question.

If the right to use the rivers to drive logs exists at

all seasons, which is undoubted, and the statute

gives the right to make improvements to facilitate

‘that use, how can it be said that, although the

right to use the river may be exercised at all times,

the right to use the improvements is to be limited

to those periods-—the season of freshets — when

these artificial aids are unnecessary ? If the sec-

tion we are now considering (7299) is to be read

with the preceding one (7298), which latter purports

to create a new right, how can it be said that it was

the intention of the legislature to declare that it

has always been legal to do something in aid of the
exercise of a right created then for the first time? It

is clearly not necessary to have recourse to artificial

means to create a flow of water at those seasons of

the year when nature makes ample provision for that
purpose. To store water to aid the drive during the

Spring, Summer or Autumn freshets would appear

to be a very useless proceeding. But what more ef-




16 SUPREME COURT OF CANADA. [VOL. XLV.

E’Ll fective means could be devised to aid the lumberman
Igﬁgrégg o in his operations than to give him the right to store
ve Prcae  Water during those seasons of abundance to be used in
Ste. ANNE water famine times ? If there is any doubt as to the

%Igiﬁ- proper construction to be put upon this section, I
Pure axp  would refer to article 12 C.C. and article 13 R.S.Q.
Lomzer Co. . .

What was the intention of the legislature? What was
the object for which the Act was passed?—To author-
ize the making of improvements to facilitate the float-
ing of logs not during the freshets, but in the lean
period when the water had subsided. I can entertain
no doubt as to this. The effect of this new section
(7299) is to declare that a private individual may, for
the purpose of his industry, do that which may be done
by a company for the same purpose. A joint-stock
company may use their dams and other improvements
at all seasons of the year and there is no reason either
in justice or on a fair construction of the statute to
say that an individual may not in the like eircumstan-
ces do the same.

Coming now to the damages. The right to make
improvements is impliedly made subject to the condi-
tion that damages are to be paid; but these damages
must be limited in this case to the injury done the ap-
pellants in the enjoyment of their rights to fish and
hunt. “I’intérét est la base et la mesure des actions.”
When they entered into possession in March, 1905, the
dam existed and had been in operation for a year to
the appellanty’ knowiedge. There was no change in
the local conditions and there is no evidence that the
damages increased after 1905. I adopt this considér-
ant of the court of appeal :—

The Chief
Justice.

'Conéidering that the appellant had at all times herein re-
ferred to, a right to maintain and use as it did the dam in ques-
tion in this cause and that respondent, by and in virtue of its
fishing and hunting leases, acquired the right of fishing and hunt-
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ing only as they existed in the year 1905, and subject to the prior
right of the appellant to maintain and use said dam as it did for
and in connection with lumbering operations.

See also Chaudiére Machine Co. v. Canada Atlan-
tic Ry. Co.(1).

I would dismiss this appeal with costs.

GIROUARD J.—I would allow this appeal in part.

I agree with Carroll J. that only that part of the
conclusion of the action claiming damages can be main-
tained and that no order can be issued by the court
respecting the use of the dam. The construction and
use of that dam is authorized by statute, subject to the
payment of such damages as may be caused. I would,
therefore, allow the appeal from that part of the judg-
ment which refuses those damages. Furthermore, I
would reserve to the appellants any right they may
have to claim damages which have accrued since the
institution of the action, the whole with costs against
the respondents in all the courts.

Davies J—The controversy in this case turns up-
on the right claimed by the respondents to build a dam
across a small river or stream flowing from the Lakes
Ste. Anne and by means of it to dam back and raise
in height the waters of these lakes and overflow the
Jands surrounding them. The object in so damming
back these waters was to create a huge reservoir to
be utilized by the respondents during the dry seasons
of the year to facilitate the floating of their timber
down the Grande Riviére to their mills from the junc-
tion of the river flowing from the lakes with the
Grande Riviére.

(1) 33 Can. S.C.R. 11,
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The stream or overflow from the lakes did not join

Le CruB bE the Grande Riviére until it had flowed from the lakes
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7 to 10 miles. No timber or lumber was floated from
the lakes down the overflow stream. The object
was not to facilitate transmission of logs or tim-
ber on the lakes or from the lakes down the over-
flow stream to the Grande Riviére, but to facilitate
during the dry season of each year the transmission
of logs from the junction of this lake overflow stream
with the Grande Riviére down that river to the defend-
ants’, respondents’ mills.

The plaintiffs had Crown leases giving them the
exclusive right of fishing in these lakes, and the exclu-
sive right of hunting in certain territory surrounding
the lakes. .

The defendants held certain timber -limits under
which they had a right to cut timber on a large part of
this hunting area of plaintiffs.

.No question appears to me to arise out of the prior-

ity of either of the fishing, hunting or timber leases.
. The manner in which the defendants used the dam
constructed by them caused damage to the plaintiffs
as such fishing and hunting lessees, which were asses-
sed by the.trial judge at $400, and, so far as the
amount of the damage is concerned, I see no reason to
guarrel with it. The rights conferred on the plain-
tiffs as fishing and hunting lessees by the statutory
provisions now consolidated in articles 2256 and 2350
R.S.Q. were seriously injured and partially destroyed
by the manner in which the defendants used the dam
complained of. I think it appeared clearly that the
dam had been constructed upon lands of the respond-
ents of which they had a grant from the Crown and
so the only question remaining open was the right of
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the defendants by means of this dam to raise the
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waters of the lakes as and when they did, even to the Lu CLUB DE

injury of the plaintiffs as hunting and fishing lessees
-~ as above stated, and without compensating them for
such damage' The defendants attempted to justify
the raising of these waters by means of this dam even
to the injury of the plaintiffs under several statutory
provisions of the Provinee of Quebec.

In my judgment, however, the only statutory pro-
vigions which could with any shew of reason be in-
voked to justify the claim of right of the defendants
to do the plaintiffs the injuries they did, were the pro-
visions now embodied in the R.8.Q. (1909), articles
7298 and 7299.

The questions which at once arise as to the per-
missive powers declared and allowed by these sections
" are:—Have they any and what limitations as to the
places where and times and seasons during which they
can be exercised? And do the rights to construct and
maintain dams, etc., conceded to any person, firm, or
company by the article, 7299, R.8.Q., carry with them
the obligation to compensate riparian or other owners
of property who may be damaged in their property
rights. by the exercise of the perm1sswe privileges con-
ferred?
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It was strenuously contended at bar by Mr. Pel- |

letier that this statutory right of constructing and
maintaining dams, etc., to facilitate the floating or
transmission of timber, etc., down the rivers and
streams cannot receive such a broad construction as
would justify the erection and maintenance of the dam
in question on the stream or overflow from Lakes Ste.
Anne, and the formation of a huge reservoir there, be-
cause no timber or logs were transmitted or floated

2%
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down these lakes or on this stream or river flowing
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object of the construction of the dam and the use to
which it was put were to create and make a reservoir
of water which might be used during the dry seasons
of each year and between the freshets to float and
transmit timber and logs not on the river or stream
whereon the dam was built, but on the Grande Riviére
below the junction eof the overflow stream from the
lakes with such river, on which latter river alone the
defendants floated down their logs or timber.

I confess there is very much in this argument
which appeals to me as putting a fair and reasonable
construction and limitation upon the article 7299, but,
in the view I take of both these articles now under
consideration, I do not find it necessary to decide the
point. .

In my opinion the two articles must be read to-
gether and, comparing them with several other articles
of the statutes of Quebec relating to the same subject
matter of the transmission of timber and logs down
rivers and streams, such as articles 6266-6275, it seems
to me that these articles are merely intended to affirm
and declare such: rights of transmission and to declare
the times and seasons when, as well as the manner
and extent to which, they might be exercised.

The articles so far as they relate to the points un-
der discussion read as follows:—

7298. Subject to the provisions of this sub-section, any per-
son, firm or company may, during the Spring, Summer and
Autumn freshets, float and transmit timber, rafts and eraft down
all rivers, lakes, ponds, streams and creeks in this provinee.

7299. It is and always has been lawful to erect and maintain
dams, slides, aprons, booms, gate-locks or other necessary works

to facilitate the floating or transmission of timber, rafts, or craft
down such rivers, streams, lakes, ponds or creeks, to blast rocks,
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dredge or remove sand-banks, remove trees, shrubs or other obstacles
without, however, doing any damage to such rivers, lakes, ponds,
streams or creeks.

Now it will be observed that the article 7298 starts
out with the statement “subject to the provisions of
this sub-section any person,” etc. So that it is clear
the legislature intended all the articles comprised in
the sub-section to be read and construed together, and
that the general rights declared by articles 7298
should only be exercised subject to the provisions of
the entire sub-section which included article 7299.
Then the declared rights were expressly limited as to
the times of their exercise to the periods of the fresh-
ets, “during the Spring, Summer and Autumn fresh-
ets”; and then article 7299 declared it fo be and fo al-
ways have been lawful to erect and maintain dams,
etc., to facilitate the doing on such streams, etc. (that
is on the streams mentioned in article 7298) of the
very thing article 7298 had declared might be done.
What was that?—It was that during the Spring, Sum-
mer and Autumn freshets it was lawful to float and
transmit timber, etc., down the rivers and streams.
One article asserted and declared the rights, the other
article authorized the doing of certain things neces-
sary for their proper exercise. As the article, 7298,
conferring the rights limited their exercise to a special
period of the year, namely, during the freshets,
article 7299 regulating these rights and authorizing
the doing of certain things to facilitate their exercise,
might be read subject to the same controlling limi-
tation.

But even if I was wrong in this construction of these
articles; even if it could be held that article 7299 R.8.Q.
should be construed without any limitation as to sea-
sons, and that under it dams could be erected, main-
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tained and used in the seasons between the freshets,
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the permissive powers conceded by the section would
be liable for all damages caused by the maintenance of
the dams, etc., to either the riparian proprietors above
or below him, or to other proprietors abutting upon
the lakes or streams whose property or rights were in-
jured or destroyed by the manner in which the dams
were maintained and used.

The permissive powers declared by article 7299 to
exist in regard to the erection and maintenance of
dams, ete., to facilitate the floating of timber down
rivers and streams were not intended in my judgment
to authorize the user of such dams in a way to injure
riparian or other proprietors above or below the dams.
The very great care taken by the legislature in articles
6266-6275 to guard and protect alike public and pri-
vate interests from damage in the case of companies
formed under those sections for the identical purposes
expressed in article 7299 of facilitating the trans-
mission of timber, etc., down rivers and streams, con-
vinces me that the latter article could not be and was
not intended to give permission to all persons and
companies not formed under articles 6266-6275 to do
with respect to riparian and other proprietors what is
expressly forbidden and guarded against in these art-
icles with respect to all companies formed under them.

.In the absence of express language to the contrary,
articles 7299 cannot be construed as conferring a legal
right to damage, by overflow, or otherwise injure, the
rights of the riparian proprietors on these rivers.

The principle laid down by the Judicial Committee
in their judgment in Canadian Pacific Ry. Co. v. Parke
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(1), at page 544, is the one which I think must apply
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- and govern in the construction.of this article 7299 Le Crue oe

R.S.Q. Their Lordships say:—

‘Whenever, according to the sound construction of a statute, the
legislature has authorised a proprietor to make a particular use
of his land, and the authority given is, in the strict semse of the
law, permissive merely, and not impérative, the legislature must
be held to have intended that the use sanctioned is not to be in pre-
" judice of the common law right of others.

In the case before us the use permitted is not con-
fined to the proprietors’ own land, but is the right to
dam back the water of the rivers or streams of the
province to facilitate the floating of timber down them,
and the rights injured are statutory rights and not
strictly common law rights. But the controlling dis-
tinction enunciated as it seems to me by the Judicial
Committee is that which exists between a permissive
act done under and by virtue of a statute, and an im-
perative one. In the former case it will not, in the ab-
sence of clear language to the contrary, be construed
to sanction a use to the prejudice of the common law
rights, and a fortiori statutory rights of others; in the
latter it may be.

For these reasons I am of the opinion that the
appeal should be allowed as to the damages awarded
by the trial judge, and his judgment as to such dam-
ages restored with costs in all courts.

IpINGTON J.—Notwithstanding the wealth of legal
lore bestowed on the argument of this case, I respect-
fully submit that the greater part of it is entirely ir-
relevant to the proper determination of the issues in-
volved.

I agree that in giving effect to any legislation in-

(1)[18991 A.C. 535
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vading the common law of any country we must have
due regard to that law and -restrict legislation of an
invasive character to the clear and distinet expression
thereof before allowing it to change the common law.

Here we have hardly any need for the application
of so elementary a principle of law.

‘We have presented to us as the basis of all elge to
be considered a piece of Crown domain freed from the
embarrassments of there being inherent therein rela-
tive to its tenure anything but what the legislature
may have seen fit to stamp thereon in its administra- "
tion thereof, or the lines it may have laid down by stat-
ute for such administration.

We have statutes enabling the Crown through its
ministers to dispose thereof or of defined interests
therein.

Pursuant to the powers thus conferred by legisla-
tion we have rights given each of these respective liti-
gants. We must find these rights if we can, neither
inconsistent nor incompatible. If we should unfor-
tunately find them so then the priority of grant might
become an important factor. But inasmuch as I think
that the learned trial judge has rightly found them
possible of conciliation, I am not at all troubled with
such difficulties as might in the converse case have
arisen.

* The respondents became licensees of the Crown
giving them the right to cut timber over certain limits.
The appellants became exclusive licensees of the
Crown to hunt or fish within certain defined limits.

Only at two points of small extent do-these limits
overlap each other. -

Although each is called an exclusive right, and
each party is spoken of as having an exclusive pos-
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session, I think this latter word must be given, of its \131}
many possible uses or meanings, no more force than Lr crue ne
. . . CHASSE ET
simply as to each party that exclusive right to possess ppPrcmr
to the extent necessarily implied by the legal limits S™ ﬁtNNE
of the rights to be respectively exercised within the %‘Xﬁi’i
terms of their respective grants. PULP AND
. .. Lumser Co.
I am not, when I find the exercise by each of its
own rights quite compatible with the fullest exercise IdingtonJ.
by the other of its rights, concerned with the fact that
there is an overlapping in the territorial sense of their
common ground for operating upon.
The respondents, so far as their operations in the
way of cutting timber up to the present time are con-
cerned, have not cut off or upon any of the territory
over which the appellants’ rights extend and thus the
matter is further simplified.
The appellants’ claim extends over two lakes of
which the larger empties into the smaller, and from
this smaller one there is a river, called Décharge,
forming its outlet and running some seven or eight
miles before it empties into the long River Ouelle.
It is said the Décharge carries in fact, though
short, the larger quantity of water.
The respondents in carrying on their business as
lumbermen have mills some miles below the conflu-
ence of these streams.

Their lumbering .operations as to cutting logs and
floating them to the market or their saw-mills have
been confined solely to the River Ouelle.

They have never attempted and do not now claim
it is part of their purpose to attempt to float logs over
or through the lakes in question or the River Dé-
charge.

What they do claim is that being owners of a lot
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granted to them by the Crown, and through which the

Lz crus pe Décharge runs, they can erect thereon at the point
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where it passes through said lot, a dam by means of
which they can dam back the water in the lakes and
river so as to form therein and upon the lands border-
ing same a large reservoir for storing water by means
of which, and the flood-gates for the purpose, they can
from time to time let off the water so stored and assist
the floating of logs in the River Ouelle.

They erected such a dam and have had it in opera-

tion for some years and the appéllants claim they have

thereby impaired the utility of the lakes as a fish-pond
of which appellants have been by their licenses put in

exclusive possession for fishing purposes, and de-

stroyed the utility of the Crown road by Whlch the
lake was reached, by submerging it. ’

The learned trial judge found the respondents had
no right to do this and other such things, and as-
sessed the damages at $400, and enjoined them from
continuing it. I will refer to the terms of this injunec-
tion later.

The questions raised thus must to my mind be re-
solved by the interpretation and construction of two
or three statutes now brought together in the recent
revision of the statutes of Quebee, and numbered art-
icles 7295 to 7300 inclusive.

Article No. 7295 is as follows :—

7295. Every proprietor of land may improve any watercourse
bordering upon, running along or .passing across his property,
and may turn the same to account by the construction of mills,
manufactories, works and machinery of all kinds, and for this
purpose may erect and construct in and about such watercourse,
all the works necessary .for its efficient working, such as flood-
gates, flumes, embankments, dams, dykes and the like.

This was first enacted by 19 and 20 Viet. ch. 104,
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sec. 1, of the Parliament of Old Canada but confined 1911

in its operation to Lower Canada, now Quebec. Le CLUB DE
' ) CHASSE ET
I am unable to comprehend how a statute of which »bePecae

. . STE. ANNE
the purview seems so clearly related to the turning o.

of power thus provided to the designated purposes can -Soone

OUELLE
be made to directly subserve an entirely different pur- LI:gaI: Eﬁ}‘;
pose.

Idi J.
‘Where would such a method of construction end in mfio.n

extending the purposes thus expressed to something or
everything merely incidental to and very remotely if
at all, connected with the execution of the expressed
purposes ?

If this contention for the extension of the opera-
tion of such a statute could be held tenable, I should
expect next to hear of its use in enabling the creation
of rice-fields, or farms of fur-bearing animals to sup-
ply men engaged in milling or manufacturing with
such needful products.

This statute came under the notice of this court
in the case of Jones v. Fisher (1), but such remote con-
tingencies failed to be encouraged.

Somebody, however, would seem to have raised
questions of its operating in a way to hinder the very
industry it is now alleged to have some remote rela-
tion to. |

In consequence thereof the legislature enacted
what is now article 7297 R.8.Q., providing as therein
appears and especially protecting joint stock com-
panies in their business of floating timber.

It had so happened that a year or two before the
first mentioned statute was passed, an Act was passed
to facilitate the creation of such companies and regu-

.~
(1) 17 Can. 8.C.R. 515.
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late their operations. Are these the companies re-

Le Crus or ferred to in article 7297? If, as I so suspect, then the
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public utility of said statute does not appear to have
had much to do with floating logs, or to have led any-
one to suppose it related thereto.

Asg if determined to put an end to the obstruction,
such as an unrestricted exercise of power, which the
first statute enabled might create, the legislature en-
acted also that which appears now in articles 7298 and
7299, R.8.Q., of which the following are the chief parts
concerning us :—

7298. Subject to the provisions of this sub-section, any per-
som, firm or company may, during the Spring, Summer and Autumn
freshets, float and transmit timber rafts and eraft down all rivers,
lakes, ponds, streams, and creeks in this province.

7299. It is and always has been lawful to erect and maintain
dams, slides, aproms, booms, gate-locks or other necessary works,
to facilitate the floating or transmission of timber, rafts or craft
down such rivers, streams, lakes, ponds, or creeks, to blast rocks,
dredge or remove sand-banks, remove trees, shrubs or other

obstacles without, however, doing any damage to such rivers, lakes,
ponds, streams, or creeks.

If it is absolutely necessary for the comstruction of such im-
provements to take and occupy any private property, expropriation
proceedings shall be taken for the land strictly required for such
purpose, by .observing, for the valuation of the land and the damages
resulting from the works, the provisions respecting expropriations
for railways.

Article 7300 provided for the compensation of such
persons as made such erections by fixing tolls to be
paid for their use.

In default of being permitted to rest upon the first
statute the respondents seek to rest their rights to do
what they have done upon article 7299.

It seems to me there are two or three complete an-
swers to this latter claim. In the first place it does
not seem to me that these two articles which must be
read together, cover this case at all or ever were in-
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tended to sanction such a proceeding as that of the re- EB

spondents. ‘ LE CLUB DE
CHASSE ET
Any one conversant with the history of litigation bgPrcae

in the Province of Quebec relative to the rights thus Sre. ﬁ NNE

definitely established need not have far to seek to find RIVIEBE-

OUELLE
good reason for this legislation. PULP AND
Lumser Co.
But I have failed to find or hear of any such at-
Idington J.

tempt ingenious and praiseworthy as it is (if only
legal) to impose upon others by process of law any
such unexpected burdens as this must of necessity in-
volve.

If some such thing had been tried it would likely
have been made to appear in the litigation in and jur-
isprudence of the province.

It seems as if the respondents feel they can only
succeed by using the article 7299, and discarding the
preceding article.

I think we may well look to their origin and past
relatioh, as well as the present, though amended by
Acts incorporated in the revision, and in such case
anything to be done seems to have been contemplated
as relating to the seasons of freshets, whereas this ex-
pedient in question here is to aid chiefly in the dry
seasons.

Indeed its use mostly objected to is that in such
seasons.

Passing all that and reading these articles in their
plain ordinary meaning do they, or either involve any
such thing as the storage of water in a branch or
feeder over which no timber is ever supposed to have
passed? I confess I cannot so read them or either of
them. And with that must fall the respondents’ whole
contention.

In the next place if we try to find herein a provi-
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19;1 sion for the storage of water supplemental to the river

Ig: nggg: ;ric on which the floating of timber is to be operated, how
pEPecEE CAN We Suppose such a purpose was ever intended to
ST ANNE have been expressed by such inapt language. ,
RIymoss- It is expressly declared that the dams, etc., pro-
Pure axp  vided for must not do “any damage to such rivers,
LunmBser Co. .
lakes, ponds, streams or creeks.”

How can you more effectually destroy or damage
the utility of a stream of which every riparian pi'o-
prietor is to be supposed to be entitled to use, as it
passes, the waters thereof, than by shutting up its
waters until a vast reservoir has been filled? It might
take days or weeks to fill, and during all this time
those down the stream are not to have their use of
water for use of mills or herds or other domestic pur-
poses.

It may be said this instance does not involve any
such consequences. But it is not this case alone or its
peculiar facts we must consider. It is the possible
and probable operation of the construction (imply-
ing this enactment provided for ahxiliary storage
" dams) which is contended for and haé to be borne in

mind. ' .

Now let us look at the provision for compensation
to those damnified by any such operation as implied in
that construction and see how badly it fits.

Idington J.

It is clearly not applicable to any such case as
that of those deprived of their use of water but those
whose land has to be taken to enable the construction
of any of the contemplated works.

It is not to be imagined that the legislature ever
intended, when so careful of so small consequences as
the expropriation of a bit of land, to deprive anyone
of that of which the deprivation would do infinitely
more harm, as in the case of such riparian proprietors.
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If again the principle of the railway legislation E’B
taken as the measure of right between the parties is to TgHE:;IEE‘;E
be applied, how can it be applied here where the thing pePrcae
is first taken possession of and used? S f}, O

The railway exprbpriations are 'preceded by a_h %Iggﬁ'
arbitration or by an order of the court and deposit L%ﬁ}g;l‘g’o_
presumed to meet the damages or compensation to be = —

. . Idington J.
fixed by arbitration. ‘ —
"A railway company failing to observe such condi-
tions is treated as a trespasser just as the learned trial
judge treated the respondents. »

Again we are told the Government having power
to fix the tolls has fixed them, and hence it must be
taken to have revoked the appellants’ license pro
tanto. . '

In the first place the order does not name any
works on the Décharge River, but on the Ouelle River.

If that is not conclusive, how can the provision for
tolls have any relation to such a work as this?

A dam or glide on a river over which timber is
floated is for common use and hence the provision for
tolls in legislation of this character is a most justifi-
able expedient.

But how can that have any relation to the case of
a storage dam on a branch of such a river? Let us
suppose the branch and lands on both sides or either
side thereof entirely, as it might well be, the property
of those erecting such a storage dam. What right
could anyone else have to use the storage dam
thereon? Or what right has been given to any power
to fix tolls in such a case? We might as well say the
Government had power to fix tolls for the use of any
patent device and machinery one company had for
overcoming such obstacles, and thereby impose the
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Bl duty upon an enterprising party to lend its apparatus

LCE Crue e and gkill to someone else. The legislature has not yet
HASSE ET .

pEPEorg ZONe S0 far.

STE. ANNE

o So far from finding any consolation for respond-
Iggg‘g ents in the fixing of tolls, I find in the provision

L%SII:EQ%% . therefor in the Act one of the most destructive argu-
—— ments against their whole contentions.

Idington J. . .
= It is the common path, the common highway over

which this method of transportation is a matter of

supreme importance for an important industry that

the entire legislation relates to and nothing else.

I think the learned trial judge was right in his
conclusions and almost entirely so in his reasoning.

I have had only one doubt of practical importance
relative thereto, and that is this: The judgment en-
joins the interference with the current and it may be
that this is too wide.

It may well be the respondents have the right to
raise the water within the range of their own premi-
ses in a way that the appellant has no right to com-
plain of. ‘

But this is a minor matter and so far as I could
gather from answers to questions put, is of no conse-
quence.

But if it is, then the judgment ought to be varied
in that regard if the respondent so desires.

I think that, however, merely an incident or acci-
dent and not what the parties are here for.

I think it is not common to give rights of action
to Crown locatees and licensees, and that the right
of action given by the statute to the appellants as
licensees is of that character and by virtue thereof as
well as other rights of action, the appellémts are en-
titled to protect their rights and subject to such vari-
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ation of the judgment, and whether judgment so
varied or not, the appeal should be allowed with costs
here and in the court below, and the judgment of the
trial judge be restored so far as consistent with said
variation. ‘

Durr J.—The respondents, the lumber company,
professing to act under the authority of article 7299
R.8.Q., have-erected a dam in a stream through which
the waters of two lakes (known as the Lakes of Ste.
Anne) in the county of Kamouraska, are discharged
into the Grande Riviére. The dam is situated at the
" debouchement of this stream from the more northerly

of the two lakes. The purpose which it is made to serve
.i8 this:—The respondents have a saw-mill on the
Grande Riviére twenty miles below- its point of conflu-
.ence with the discharge. The timber (cut upon the
banks of the Grande Riviére and its tributaries) is
- brought to that river at places below this point. The
. waters of the two lakes impounded by the dam are, at
times when those of the Grande Riviére (unless artifi-
cially augmented) would be insufficient for that pur-
- pose, discharged into the river for conveying this tim-
ber-to the respondents’ mill.

The appellants, the game club, have licenses to ﬁsh
in the Ste. Anne Lakes, and hunting privileges in the
surrounding territory. It is hardly open to dispute
that these rights of the club have been prejudicially
affected by the operatlons of the lumber company, and
the question is whether, in respect of this prejudice,
they are entitled to reparation.

By the law of Quebec, streams (although not navi-
gable in the strict sense) so far as they may be. cap-
able of conveying small craft and rafts of timber, have

3
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always, under the denomination of “floatable” streams,

LE 'EITI;B oz been subject to public use for such purposes. Some
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question which appears to have arisen touching the ex-
ercise of this right during seasons of high water in
respect of streams not ordinarily floatable, is set at
rest by article 7298 R.8.Q., one of the provisions of en-
actment under which the lumber company justifies the
operations out of which the action arises.

This enactment authorizes the construction of
works improving the floatability of streams already
floatable, or making floatable such streams as do not
already fall within that category. The scheme of the
Act—expressed very summarily—appears to be to
authorize persons having occasion to use as a public
highway a stream already publici juris, to remove ob-
structions and to construct artificial works for the
purpose of improving it as a highway, and in the case
of streams not publici juris, to convert them into pub-
lic highways by works of a similar character. The
form of the leading provision of the enactment—
though not necessarily incompatible with another
view—appears to suggest the design on the part of the
legislature that improvements executed under the
authority of the Act should be situated on the stream

‘which they are intended to affect; and this suggestion

receives confirmation from article 7301 R.S.Q.
It seems to be necessary that some such limitation

“as to the situation of such works should be implied. If

the legislature had intended that any person having -
occasion to use a stream for the conveyance of timber
should be entitled to impound the sources of the
stream miles beyond that part of it over which any
timber could be expected to pass, one would have
looked for some provisions aimed at protecting the
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interests of other persons having occasion to use the E’i}

stream for similar purposes; and affording some Lk Crus oE
means of adjusting the rights of such person¥ in re- %f{ﬁsfﬁ?
spect of the use of such improvements. Ste. A

This view receives illustration from an enactment %Iggi‘;'

(now articles 6266 to 6340 R.8.Q.), providing for the Pure anp
. . . . , Louser Co.
incorporation of companies authorized to construct
and maintain works of the same character and for the Pf‘
same purposes as those mentioned in article 7299 R.8.Q.
The -legislature in framing that enactment has been
careful to provide that such works are to be permitted
only after approval by a Minister of the Crown, and for
the regulation of the use of such works in a “safe and
orderly” way (R.8.Q. articles 6276, 6323,4 and 7). The
provisions of the statute, even with these precautions,
pointedly suggest that the legislature had in contem-
plation only works situated on that part of a stream
over which timber might be expected actually to pass.
The point is not free from difficulty, but on the whole,
balancing the relevant considerations, it seems im-
probable that the legislature had in view, in enacting
article 7299 R.8.Q., such works as that in question
here; and that the use of such works for the purposes
to which the respondents have put them is not a rea-
sonable exercise of the powers conferred by the Act.

I do not pursue the argument into its details, be-
cause, since on this point the court is equally divided,
the appeal actually falls to be determined upon the
hypothesis that such plans as those of the respondents
are within the authority given by the statute.

On that hypothesis, the appellants do not appear to
me to be entitled to a restraining order. I am not able
to read article 7398 R.8.Q. as restricting the scope of
the subsequent articles. That article, in my view, as

3%
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already indicated, is to be explained as intended to re-
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worth while to allay. I do not think I can affirm that
the doubt was groundless; if I should have been able
to do so, still I should have preferred to act on the
assumption that the legislature had enacted a wholly
superfluous provision, rather than limit the beneficial
operation of the subsequent articles in a manner
which appears to be opposed to every consideration
of practical convenience; and which it would be very
difficult indeed to reconcile with- the purpose the
legislature obviously had in view. See Hough v.
Windus (1), at page 229, per Lord Selborne.

The question of compensation remains. The right
to use public rivers for the purpose of conveying tim-
ber, has always been subject (in Quebec) to the condi-

tion that the person so using them shall make com-

pensation for injuries thereby caused (Mun. Code, sec.
891; and R.8.Q., art. 2256). There is, I think, the
strongest presumption that the legislature, in declar-
ing the existence of the auxiliary right to execute im-
provements of the kind mentioned in article 7299
R.8.Q., did not intend to deprive persons prejudicially
affected by the use of such improvements, of this right
of compensation — without providing a substitute for
it. The right to use the improvements has for its basis
the right to use the stream. The duty to compensate
must, I think, be assumed to be co-extensive with the
right to use; and consequently to be attached to the
exercise of the right as well in the improved as in the
unimproved state of the water-way.

(1) 12 Q.B.D. 224.
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ANGLIN J.—The facts of this case are fully stated
in the judgments of the provincial courts.

Three questions present themselves for determina-
tion : the first, whether as holders of fishing and hunt-

ing leases from the Quebec Government the appellants
have a status to maintain this action; the second,
whether the acts of the respondents, which interfered
with the natural levels of the waters of the two lakes
Ste. Anne, and caused flooding of adjacent lands, thus
injuriously affecting the appellants’ rights of fishing
and hunting, are or are not authorized by statute;
and the third, whether, if such acts are so authorized,
the respondents are or are not liable to make compen-
sation for damages thereby occasioned.

The first question is, I think, concluded in favour
of the appellants, at all events as to their right to
maintain an action for damages, by the statute 62
Vict. (Que.) ch. 23, which re-enacts (as article 1383
R.S.Q.) with a slight alteration, article 1376 (2) of the
Revised Statutes of Quebec, 1888, declaratory of the
effect of fishing leases, and the statute 1 Edw. VII
(Que.) ch. 12, sec. 6, similarly declaratory of the effect
of hunting leases.

Article 1383 R.8.Q., as enacted by 69 Vict. ch. ‘)3
reads as follows:—

1383. The lease confers upon the lessee, for the time therein de-
termined, the right to take and retain exclusive possession of the
lands therein described, subject to the regulations and restrictions
which may be established, and gives him the exclusive right to

fish in the waters fronting on such lands in conformity with the
provincial and federal regulations, then in force, and also to prose-

cute in his own name any illegal possessor or offender against any

provision of this Act, and to recover damages, if such exist, but
not against any person who may pass over such lands or the adja-
cent waters, or who engages in any occupation not inconsistent
with the provisionsJ of this section, nor against the holder of a
license to cut timber, who has, at all times, in accordance with his
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license, the right to cut and remove trees, lumber and saw-logs and
other timber, within the limits of his license, and, during the
term thereof, to make use of any floatable river or watercourse,
or of any lake, pond or other body of water and the banks thereof
for the conveyance of all kinds of lumber and for the passage of
all boats, ferries and canoes required therefor, subject to the charge
of repairing all damages resulting from the exercise of such right.

(See now R.S.Q., 1909, art. 2256.)

The language of 1 Edw. VIL. ch. 12, sec. 6, is the
same. (See now R.S.Q. 1909, art. 2350.) For con-
venience in discussing this legislation I shall refer to
the numbers of the articles in the Revised Statutes of
Quebec, 1909.

Though by no means free from ambiguity — indeed
each at first blush appears to be self-contradictory —
articles 2256 and 2350 R.S.Q., upon their proper con-
struction, in my opinion, give to the holders of fishing
and hunting leases the right to maintain an action
against any holder of a license to cut timber who, in the
exercise of his rights in making use of a floatable river,
watercourse or lake, has done damage which he has
failed to repair. The rights of timber licensees are
“subject to such regulations and restrictions as may
be established” (R.S.Q. 1888, art. 1311; now R.S.Q.
1909, art. 1599) : inter aliu they are subject to the
obligation of the licensees to repair any damage occa-
sioned by their exercise to fishing and hunting lessees
of the Crown. If the right of damming asserted by the
respondents is one of the rights of a holder of a license
to cut timber referred to in articles 1156 and 2350
R.8.Q. (1909)— 1 think it is not — it is only exercis-.
able subject to the charge of repairing all damages
thereby occasioned. If it is not such a right, the de-
fendants in interfering with the rights of the appel-
lants, unless justified by other statutory authority,
were “offenders” against the “sections” of which these
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articles form parts, and as such are made liable to an
action at the suit of these Crown lessees of fishing and
hunting rights for damages sustained by them. To
declare the rights of timber licensees to make use of
rivers, lakes, etc., to be

subject to the charge of repairing all damages resulting from the
exercise of such rights

would indeed be futile, unless failure to make such
reparation should give to the person injured a right to
compel it by action. The only possible reparation for
injury such as is complained of by the appellants is
pecuniary compensation for their loss. I am, there-

fore, of the opinion that the acts of the defendants-

which caused damage to the plaintiffs for which re-
paration was not made — if such acts are authorized
only by a statute which does not relieve from liability
for consequential damages, or are unauthorized —
gave to the appellants, as holders of fishing and hunt-
ing leases, a right of action for compensation.

It may be important to note at this point that the
statutory provisions to which I have alluded were both
enacted, or re-enacted, by the legislature subsequently
to the enactment of those under which the respond-
ents claim authority to do the acts of the effect of
which the plaintiffs complain, viz.: R.8.Q. (1888)
arts. 5535-6, and 54 Viet. ch. 25, sec. 1. Both sets of
statutory provisions are now found consolidated in
the Revised Statutes of Quebec, 1909.

In support of their allegation of statutory anthor-
ization, the respondents first invoke articles 5535-6 of
the Revised Statutes of Quebec, 1888, which are re-
enacted in the Revised Statutes of Quebec (1909), as
follows :— '

7295. Every proprietor of land may improve any watercourse
bordering upon, running along or passing across his property, and
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may turn the same to account by the construction of mills, manu-
factories, works and machinery of all kinds, and for this purpose
may erect and construct in and about such watercourse, all the
works necessary for its efficient working, such as flood-gates, flumes,
embankments, dams, dykes and the like.

7296. (1). The proprietors or lessees of any such works are liable
for all damages resulting therefrom to any person, whether by ex-
cessive elevation of the flood-gates or otherwise.

In my opinion these provisions have no application
to the present case. It is true that the respondents
have a mill on the Riviére Ouelle some miles below the
point at which the discharge from the Ste. Anne Lakes
flows into it. But the dam here in question is not
erected “in and about the water-course” on which the
defendants’ mill is constructed and it certainly is not
a work necessary or helpful for the “efficient work-
ing” of the machinery of such a mill. There is “no
mill or machinery operated by this dam.” Jones v.
Fisher(1), at page 525. Improving a water-course in
order to provide material for manufacture in a mill
is not improving it or turning it to account for the
efficient working of the machinery of the mill. It
should be noted that, if article 7295 R.8.Q. did apply,
under article 7296 the defendants would be liable in
damages.

The respondents next invoke the statute 54 Vict.
(Que.), ch. 25, sec. 1, as amended by 4 Edw. VII. ch.
14, sec. 2. These provisions are now found in the
Revised Statutes of Quebec, 1909, as follows:—

7298, Subject to the provisions of this sub-section, any person,
firm or company may, during the Spring, Summer and Autumn
freshets, float and transmit timber, rafts and craft down all rivers,
lakes, ponds, streams and ‘creeks in this province.

7209. Tt is and alwaeys has been lawful to erect and maintain

dams, slides, aprons, booms, gate-locks, or other necessary works
to facilitate the floating or transmission of timber, rafts or craft

(1) 17 Can. S.C.R. 515.
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down such rivers, streams, lakes, ponds or creeks, to blast rocks,
dredge or remove sand-banks, remove trees, shrubs or other obstacles
without, however, doing any damage to such rivers, lakes, ponds,
streams or creeks.

It was provided by 54 Viet. ch. 25, that nothing
therein should

affect the rights of joint-stock companies for the transmission of
timber down rivers or streams.

This provision is found, slightly altered, in article
7297 R.8.Q., 1909, and, though now couched in general
terms, it probably refers only to companies incorpor-
ated under the legislation consolidated in articles 6266
et seq. (R.8.Q., 1909), which have no application to
the present case.

"Although my first impression was that article 7 299
R.5.Q., because of its intimate connection with article
7298, and because of the provisions of article 7301,
confers the right to erect dams and other improve:
ments only upon water-courses down which timber,
etc., is actually floated or transmitted, after a study
of the history of this legislation and careful considera-
tion of its terms that inrterpretatioﬁ appears to me to
be too narrow. First introduced in Quebec in 1890, as
54 V1ct chapter 25, the prototype of this provision is
to be found in the Ontario Statute 47 Vict. ch. 17, en-
acted after the decision of this court in McLaren v.
Caldwell(1), and while that case was standing before
the Privy Council for judgment(2). The Ontario sta-
tute is preceded by a preamble containing this recital :

Whereas grants have been made by the Crown of lands situated
upon such streams; the said licensed and granted lands being above

as well as below the places where such obstructions were or are, or
where such works are or may be constructed.

(1) 8 Can. S.C.R. 435. (2) 9 App. Cas. 392.
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The Ontario provision corresponding to article 7298

Le Cuus pE R.8.Q. is much older (12 Vict. ch. 89, sec. 5).
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It is obvious that “to facilitate the floating of
timber” upon. the lower reaches of a river the water
from the several forks of its upper reaches, or from
tributary streams may be equally serviceable. Article
7299 R.8.Q. does not require that the dams declared to
be lawful shall be constructed on that part of the river
in which the timber is actually floated; it does sanction
the construction of improvements which will facili-
tate flotation and transmission. These improvements
may be above or below the point at which such flota-
tion or transmission begins; and if above, why on one
fork rather than on another ? Why on the main river,
and not on the tributary ? A dam on either, if above
the part of the river on which flotation or transmission
is carried on, may equally facilitate it. Although the
Quebec statute lacks the preamble found in the
original Ontario Act, its enacting or declaratory lan-
guage is itself wider; it omits the words “therein or
thereon” found in the Ontario statute. Not, I confess,
without some lingering doubts, due chiefly to the terms
of article 7301 R.8.Q., I have come to the conclusion
that the situation of the dam in question, having re-
gard to the flotation which it is used to facilitate, does
not preclude the application to it of the provisions of
article 7299 R.8.Q.

But article 7299 is, in my opinion, clearly auxili-
ary to article 7298 R.8.Q. The erection of dams, etc.,
which it authorizes, is for the purpose of facilitating
the floating or transmission of timber declared to
be lawful by article 7298 R.S.Q. “during the Spring,
Summer and Autumn freshets.” The rights con-
ferred by the statute are limited to the periods of
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these freshets (Caldwell v. McLaren(1); Neely v. 13_/11
Peter(2). The use of the dams and other im- Lz Crusoe
provements sanctioned is to enable lumbermen to ‘?;A;;;c‘”;;
take full advantage of them. It may be that under ST Anxe
the powers recognized by article 7299 R.8.Q., as a RIVmIEELﬁ
result of the legitimate use of dams within its pur- pore amo
view, the duration of these freshets may be slightly LoMZE® Co-
prolonged. But this article does not contemplate the Anglind. -
construction of dams for the storage and retention of -
a supply of water to be used for floating and transmit-
ting timber during the dry seasons. The evidence
shews that, their mill-pond being too small to hold all
the logs needed to supply their mill, the respondents
after the freshets kept great quantities of logs along -
the bed and banks of the Riviére Ouelle, and from
time to time during the dry season allowed the waters
stored by the dam in question in the Lakes Ste. Anne
to escape and by the artificial freshets thus created
carried the logs lying in the river, or such numbers of
them as they required, down to their mill. This use of
the dam was, in my opinion, not sanctioned by article
7299 R.8.Q. and was the chief, if not the sole, cause of
the injuries of which the appellants complain. A com-
parison of articles 7298 and 7299 R.8.Q. with 47 Vict.
ch. 17, sec. 1 (Ont.), is instructive. I entertain no
doubt that article 7299 R.8.Q. does not sanction the
use of dams, etc., to facilitate or make possible the
flotation or transmission of timber in the dry seasons.

My attention has been drawn to article 891 of the
“Municipal Code,” not cited at bar or referred to in
the factums. Unlike article 7299 of the Revised
Statutes of Quebec this article of the “Municipal

(1) 9 App. Cas. 392. (2) 4 Ont. L.R. 293, at p. 296;
5 Ont. L.R. 381.
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Code” appears to declare the right of every person at
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R.8.Q.) to use any municipal water-course for the
conveyance of timber — subject to payment of all
damages resulting from the exercise of the right.

Every river or natural watercourse, in the parts thereof which are

neither navigable or floatable (except at certain periods of the
jear after rains) is a municipal watercourse. (Art. 868 Mun. C.)

Article 891 '(Mun. Code) is declaratory of rights in
water-courses only in their natural state. Article
7299 R.8.Q., in my opinion, has no application to or
connection with it, or with article 7349 R.8.Q. Article
7299 R.8.Q. is historically and by its terms so inti-
mately connected with article 7298 R.8.Q., that it
must, as I have said, be regarded as accessory or
ancillary to it, and the rights for which it provides are
exercisable only for the purposes of the flotation or
transmission declared by article 7298 R.8.Q. to be
lawful.

The right of all persons to use -water-courses in
their natural state at all times for the flotation and
conveyance of timber had, long before 54 Vict., been
fully recognized and provided for by the legislation
now consolidated in articles 2256, 2350 and 7349
R.8.Q., and article 891 Mun. Code, already referred
to. Except that it expressly mentions “rafts,” article
7298 R.8.Q. (54 Vict. sec. 1, 1972d), if read apart from

. and independently of article 7299 R.S.Q., would merely

re-affirm the existence of this right during freshets. I
cannot think that this article was passed simply to
give to the transmission of “rafts” the same statutory
sanction which had already been given to the convey-
ance of all kinds of timber. Unless it is to be deemed
quite superfluous and to have been enacted per incur-
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tam — such a construction is to be admitted only if
inevitable (The Queen v. Bishop of Oxford (1), at page Lr Cuus e
261)— this article must apply to the right to use %?;;:HEET
water-courses, or parts thereof, with the aid of such ST ANNE
~artificial means as are provided for by article 7299 RIvaE
R.8.Q. Otherwise its enactment is simply unintelli- PULPL;ED
gible. Apart from the inapplicable provisions of LwiEfco
article 7295 R.S.Q., the only statutory sanction for Anglind.
the construction of improvements which interfere
with private rights in or along watercourses, ex-
cept by companies formed for the purpose (article
2266 R.8.Q.), is that given by article 7299 R.8.Q.
The ¢onditions under which these companies may
exercise such powers are onerous and special. See
articles 6272-8 and 6305 R.8.Q. Why should the
legislature, when expressing its sanction of the mak-
ing and use of such improvements by persons or
companies other than those incorporated under R.S.Q.
articles 6266 et seq. without the safeguards and
free from the conditions by those articles imposed,
by ‘the same statute declare a limited right of flota-
tion — quite unnecessary, because already more fully
provided for, if user of water-courses in their natural
state were in its mind — unless it were for the pur-
pose of defining the periods during which the right of
flotation with the aid of such newly declared statutory
privileges might be exercised ?

Again it is urged that during the freshets waters
held in storage are not required and that to confine
the use of such waters as are retained by the defend-
ants’ dam to those periods will, in fact, render the dam
of no value and will give no effect to article 7299 R.8.Q.
That article provides for other improvements, all of

1911
——

(1) 4 Q.B.D. 245.
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which, including dams constructed on the parts of the
river actually used for the flotation of timber, may be
of great service during the freshets. Even dams situ-
ated, as is that here in question, above the part of the
river in which it is sought to facilitate driving may be
useful in regulating the flow of the water during these
periods and thus be of material assistance in the
transmission of the logs. The construction which I have
put upon it by no means deprives article 7299 R.8.Q.
of all effect. It is the only one, in my opinion, admis-
sible, having regard to its collocation, its terms and its
history. If this interpretation be narrower than the
legislature intended, by a very simple amendment the
article can be made to cover that for which the re-
spondents contend.

I am further of opinion that, although the use
made of their dam by the respondents should be
deemed to be authorized by article 7299 R.S.Q., they
nevertheless could enjoy that privilege only subject to
the obligation of indemnifying persons injured by its
exercise. Apart from statutory authorization there
can be no right to interfere with the natural level or
flow of waters to the prejudice of persons having ripar-
ian or other interests which would be affected. Article
7299 R.8.Q., though declaratory in form, in fact con-
fers new rights and should, I think, be regarded as
merely permissive — not imperative; and should the
infliction of injury upon others follow the exercise of
the rights thereby recognized or conferred, if there
were ne provision for compensation, it is possible that
their exercise should be restrained. Canadian Pacific
Railway Co. v. Pa'rke(l), at pages 544-5. But, in the

(1) [1899] A.C. 535.
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absence of any declaration of a contrary intention,
articles 2256 and 2350 R.S.Q. may, in the cases of
fishing and hunting lessees of the Crown, be taken to
supply the ‘provision for compensation which in
modern times is generally found in a statute authoriz-
ing interference with private rights. Managers of

Metropolitan Asylum District v. Hill(1), at page
208.

The opening words of the article, It is, and always
has been lawful” are worthy of further notice. If
owing to their presence it must be assumed that article
7299 R.8.Q. is merely declaratory of powers already
existing, the inference of a right in persons injured
by their exercise to compensation seems irresistible,
because without statutory authority it cannot have
been lawful by the use of dams to alter the flow and
levels of streams and lakes to the injury of persons
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interested in such waters as riparian owners or other-

wise —at all events without making compensation
for such injury.

After comparing article 7299 R.8.Q. with section 1
of the “Ontario Act,” 47 Vict. ch. 17, I entertain some
doubt whether the concluding clause “without however
doing any damage, etc.,” is applicable to the whole sec-
tion, or only to blasting rocks, dredging or removing
sandbanks and removing trees, shrubs or other ob-
stacles. The absence of the conjunction “and” at the
end of the fourth line leads me to think that the former
is probably the correct construction. I am, however,
not satisfied that the raising and lowering ‘of the
waters of which the plaintiffs complain does any dam-
‘age to the lakes themselves. Injury caused by flooding

/
(1) 6 App. Cas. 193.
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to fishing and hunting privileges merely does not
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and about which they are enjoyed. Neither is it injury
caused by the erection and maintenance of the dam,
but rather by the use made of it. I, therefore, rest the
right of the appellants to recover damages not upon
the concluding clause of the first paragraph of article
7299 R.8.Q., but upon the fact that the use by the
respondents of their dam to provide water for the flo-
tation of timber during the dry seasons was not
authorized by that article, and upon the absence from
it of a provision depriving the plaintiffs of the right

-t0.compensation for injury which the exercise by the

defendants of any right conferred by it might entail,
coupled with the rights conferred on fishing and hunt-

-ing lessees by the statutory provisions now consoli-

dated in articles 2256 and 2350 R.S.Q.

The rights of the timber licensees being, not ab-
solute, but “subject to such regulations and restric-
tions as may be established” (article 1599 R.8.Q.,
1909), the respondents acquired their rights subject
to the reservations declared by articles 2256 and 2350
R.S.Q.1in favour of the holders of any existing or future
fishing and hunting leases which the Government had
granted or might see fit to grant. Tt is, therefore, I
think, immaterial that the appellants obtained re-
newals of their fishing and hunting leases after the
construction of the respondents’ dam. The respond-
ents’ rights always were and remained subject to the
provisions of articles 2256 and 2350 R.S.Q.

The provision for expropriation in article 7299
R.S.Q. has no application, in my opinion, to the case
of lands not “taken and occupied” in the erection and
maintenance of the improvement, but merely injuri-



VOL. XLV.] SUPREME COURT OF CANADA.

ously affected by flooding. Compare article 6305
R.8.Q.

The appellants are, I think, entitled to the dam-
ages awarded, which were confined by Cimon J. to the
injury done to their fishing and hunting rights during
the two years immediately preceding the action. That
the amount allowed was excessive was not seriously
argued. . ’ ’

Subject to the question whether as mere lessees,
though given by the statute a right to exclusive pos-
session, they have a status to maintain a possessory
action (Price v. Girard(1l); Baptist v. La Cie. de
Papier des Laurentides(2), at page 47 9j (see Fuzier-
Herman, Rep. vo. “Chasse” No. 111) the appellants
would, in my opinion, be also entitled to an order re-
quiring the defendants to refrain from so using their

dam as to affect the levels of the waters of the two.

Lakes Ste. Anne to the prejudice of the fishing and
hunting rights of the appellants, except during the
Spring, Summer and Autumn freshets. The result of
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the opinions of the majority of my learned brothers

renders it unnecessary to determine whether these
plaintiffs can or cannot maintain an action for this
relief,

Because the dam is on the defendants’ property,
and bhecause its use at certain times is legitimate, the
prayer for its demolition was, in any case, properly
refused. o '

Appeal allowed in part with costs.

Solicitors for the appellants: Pelletier, Baillargeon

& Alleyn.
Solicitors for the respondents: Pentland, Stuart &
Brodie.
(1) QR. 28 S.C. 244, (2) QR. 16 K.B. 471, at p. 478.

4
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ROSE A. CLARKE (PLAINTIFF)....... APPELLANT;

AND
FRANK W. BAILLIE AND OTIERS
RESPONDENTS.
(DEFENDANTS) «.vvviinnnnnnnenns } :

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Broker—S8tock carried on margin—Right to pledge.

A broker who carries stock on margin for a customer has a right
to pledge it for his own purposes to the extent of the amount
he has advanced.

If the broker pledges such stock as security for an amount greater
than his advances, whereby he makes no profit and the client
suffers no loss, he is not liable as for a conversion provided that
on demand of his client he delivers to the latter the number of
shares ordered and which he has been carrying for him. Anglin
J. dissenting.

Per Duff J—The broker is not liable under the above conditions if
he pledges the stock believing that his arrangement with his
client so authorized.

Per Duff J—The dealings complained of were in accordance with
the ordinary practice of brokers in Toronto in respect to stocks
being carried “on margin,” and the proper inference from all
the evidence was that such dealings were authorized by the
arrangement between the parties.

Per Anglin J—The broker must at all times be in a position to
hand over the stock to his client and if, as the result of his
pledging it, he puts himself in a position where he may not be
able to do so, he is guilty of conversion.

Judgment of the Court of Appeal (20 Ont. L.R. 611), affirming that
of the Divisional Court (19 Ont. L.R. 545) affirmed. Conmee V.
The Securities Holding Co. (38 Can. S.C.R. 601) distinguished.

(Leave to appeal to Privy Council was refused, 13th Dec., 1911.)

APPEAL from a decision of the Court of Appeal for
Ontario(1) affirming the judgment of a Divisional
Court(2) by which the verdict at the trial in favour of
the defendants was sustained.

*PRESENT :—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 20 Ont. L.R. 611. (2) 19 Ont. L.R. 545.
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The facts are stated in the judgment of the Divi-
sional Court as follows:—
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“The plaintiff brings this action to recover dam- BATILIE,

ages from the defendants because of their alleged
dealings in respect of certain stocks known as the Sao
Paulo, and Louisville and Nashville stocks, which the
plaintiff engaged them to purchase for her on margin,
as the term is. The learned trial judge disposed of the
case adversely to the plaintiff, on the ground that she
had failed to shew damage. Against this judgment
she has appealed to this court. '

“Her complaint as to the Sao Paulo stock is that
the defendants, without her consent and in breach of
their duty towards her, hypothecated it together with
other stocks in which she had no interest, for a bulk
sum exceeding many times the amount of her in-
debtedness to them, and that this conduct operated
"as a conversion. As to the Louisville and Nashville
stock she charges that the defendants did not in fact
purchase it for her, but, nevertheless, represented to
her that'they had done so. Ultimately, upon demand,
they delivered to her agent for her the shares of the
two stocks to the amount ordered by her; but, she
says, did not inform her of the facts now complained
of; that in ignorance of these facts she paid for and
accepted the stocks and disposed of them; that on
discovering the facts she considered herself entitled to
damages, and accordingly brought this action.

“It is beyond question that the defendants pur-.

chased for the plaintiff the Sao Paulo shares in ac-
cordance with the terms of her instruction, she pay-
ing them a small portion of the purchase money there-
for, and owing to them the balance, the defendants
being entitled to hold these shares until the plaintiff

4%,
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paid them the amount owing in respect thereof. The
defendants admit that they borrowed on the security
of these shares, and of other stocks a sum of money
greatly in excess of the 'gmoilnt owing by the plaintiff.

“As to the Louisville;;and Nashville stock, on the
day of the plaintiff ordering its purchase, the de-
fendants telegraphed instructions to a firm of brokers
in New York to make the purchase, and in due course
that firm sent to the defendants a bought note for the
amount of shares thus ordered, whereupon the defend-
ants represented to the plaintiff that her instructions
had been complied with. It was, however, contended
before us that if the New York brokers made the pur-
chase of the Louisville and Nashville stock for the
plaintiff, they the same day, sold it, and that there-
after no Louisville and Nashville stock was held for
her by the defendants or their agents. On this point
it may be observed that even if the New York brokers
did sell the plaintiff’s stock, still the defendants, so far
as appears, were wholly unaware of the fact, and
acted in perfect good faith in representing to her that
the stock had been purchased and was being held for
her. However, we think that the evidence shews that
the New York brokers purchased for defendants in
pursuance of the plaintiff’s instructions to them the
number of shares ordered for her, and that, although
they sold the particular shares so purchased, still they
always held either free from hypothecation or hypothe-
cated, the number of shares which the defendants had
ordered them to purchase, and on account of which
she paid to them a sum of money by way of margin.
In this transaction, the New York brokers seem to
have known the defendants only, and were carrying
for them many other stocks, all of which, including
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the plaintiff’s Louisville and Nashville shares, were
being held by them as security for the whole indebted-
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ness of the defendants to them, being an amount BAm,

greatly in excess of ‘the plaintiff’s ‘indebtedness
to the defendants. After the lapse of some months
the plaintiff applied to the defendants for ‘both

stocks, viz.: the Sao Paulo and the Louisville and

Nashville, and at once, upon her paying the amount
of the defendants’ claim, they were transferred to her
order.”

Nesbitt K.C. and Wood for the appellants. The
respondents were bound to- purchase and then to
carry the shares for the appellant. Robinson v. Mol-
lett(1), at pages 815, 836, 838 ; Johnson v. Kearley (2),
at pages 527 to 529; Parsons v. Hart(3).

Respondents were agents of appellant and when
they converted the shares she could demand their
value at the market prlce on that day Stubbs v.
Stater(4). ' : ‘

Hellmuth K.C. and Long for the respondenfs.

THE CHIEF JUSTICE—I have no doubt that this
appeal should be dismissed. The appellant brought
an action to recover from the respondents damages
for breach of an agreement to purchase for her cer-
tain shares of stock in these circumstances:—

The appellant is a spinster admittedly familiar
with the usageé and practice of the stock market and
the respondents are brokers and members of the
Toronto stock exchange. Instructlons to purchase on

(1) L.R. 7 HL. 802, (3) 30 Can. S.C.R. 473, at p. 480.
" (2) [1908] 2 K.B. 514. * (4) [1910] 1 Ch. 632.



54 SUPREME COURT OF CANADA. [VOL. XLV.

Bl margin a certain number of shares of Sao Paulo and

Craeke  of Louisville and Nashville stock were given verbally
.
Bamue. DY the appellant and when the orders were executed

TheChiet & DOtice called a bought note was sent to her in each
Justice.' cage to inform her that her order was executed and
setting forth the conditions subject to which the pur--

chase was made.

The purchase of stock on mai-gin through a broker
necessarily involves an advance by the latter of a sum
which added to the amount of the margin put up by
the customer will be sufficient to enable the broker to
pay for the stock. It is proved beyond doubt that to
procure this money the broker is entitled, according

" to the well established usage of the stock exchange
both in Toronto and New York, to re-pledge en bloc the
stock bought by him on margin. To enable this re-
pledging to be done in a way most advantageous for
both parties and to avoid all misunderstanding as to
the authority of the broker, this term was inserted in
all the bought notes:—

When carrying stocks for clients, we reserve the right of pledg-

ing the same or raising money upon them in any way most con-
venient to us. ° '

It is admitted that the broker did in the case of
each purchase make the necessary advances for his
customer, the appellant; but the latter contends that
while the broker had the stocks in Lis possession they
were pledged by him to raise a sum of money in excess
of what was then due to him by her ‘with respect to
each block of stock and that such a dealing constituted

. a conversion of the stocks to his own use and that he
must account for their full value at that date notwith-
standing that he acted in pérfect good faith.

There can be no doubt, as both parties admit, that
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the broker had the right to hypothecate the stock of
his client so long as he did not pledge it for an
amount in excess of what was due him by the client
in connection with the purchase and the trial judge
finds as a fact

that the stock which was for a gobd deal of the time unpledged
was never at any time pledged by the .respondents beyond the
amount due them by the appellant for that portlon of the pur-
chase made Whmh they had advanced.

If not sufficient to justify thls finding which, of
course, puts an end to the plaintiff’s claim the evi-
dence is very conclusive that the brokers had at all
times control over the stock and could deliver it to
the appellant, as they did on her first demand, on
payment of the amount due on each purchase. When
she did ask for delivery of the stocks the certificates
were partly in respondents’ vaults and partly in the
possession of their agents in New York, subject to
their order; and her directions with respect thereto
were immediately complied with and the stocks were

never at any time dealt with by the brokers to the '

damage of the appellant and to the profit of the re-
spondents. On the contrary it is clear on every line
of the evidence that the brokers acted with the utmost
good faith, in strict accordance with the usages and
customs known to the appellant and with reference
- to which she is properly presumed to have made her
contract.
I would dismiss with costs.

Davies J—I am of opinion that this appeal.

should be dismissed upon the ground that there was
no evidence whatever that the plaihtiﬁ (appeliant.
had sustained any loss by reason of the alleged con-
versions of her stock of which she complains.
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The respondents were brokers and had purchased
stock for the appellant on the margins advanced
for the purpose by the appellant. They had pledged
this stock so purchased together with other stock
of other clients with one of the banks not only to
raise the difference between the margins put up
by the 'appellant  and the purchase price of the
stocks, but "also to cover their general indebted-
ness to the banks which was, of course, much
greater than the sum owing to them upon the appel-
Iant’s stock. The appellant contends that the man-
ner in which the pledge was made constltuted in law .
a conversion of her stock and entitled her to recover
the damages she claimed.

" The facts proved shewed ‘that the alleged conver-
sion was in accordance with the ordinary practice of

‘the respondent brokers in their dealings with the

banks respectmg the hypothecatlon by them of stocks
of thelr customers, and that although they had hy-
pothecated the appellant’s stock or shares together
with other stocks for a sum of money greatly in excess
of the amount owing by the plaintiff on her stock, the

moment she demanded her stock her demand had been
comphed with and her stock duly transferred to her,.
accepted by her and then sold by her. The alleged
conversion by the improper manner of hypothecatlng
the shares brought no profit to the brokers nor any .
loss to the appellant. It was not till long afterwards
that plaintiff brought her action.

On the ground, therefore, that although the brokers
were not under the terms of their contract with the
appellant as I construe it justified in pledging her
shares in the manner they did, yet as they delivered

‘the shares to the appellant immediately she demanded
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them and that she did not suffer any damage whatever
from the alleged impropriety I think this action can-
not be sustained.

Owing to some observations made in the reasons for
judgment of the Court of Appeal I think it desirable
to say that further argument of the question of the
legal meaning of the foot-note to the bought and sold
notes of the brokers under which they claimed the

right to hypothecate these shares for a larger sum

.than was due to them upon the shares by their owner
-has not tended to weaken. or alter the opinion I ex-
pressed with regard to its meaning in the case of
Conmee V. Securities Holding Co.(1), namely, that
its language does not ju.stify:the broker in pledging
the shares for a sum greater than that due from the
customer to him.
I would dismiss the appeal Wlth costs

IpiNgTON J.—The respondents contracted with the
appellant to purchase and carry for her certain
stocks. In the course of tlie business she claims they

had pledged or hypothecated such stocks in such a

way that she is entitled to charge against them the
then market value of said stocks, though much de-
preciated in value when she received a transfer to her
of said stocks or the like stocks and dlsposed of them,
and hence suffered loss. ' .
" T am somewhat at a loss to know exactly on what
legal grounds the claim is put.
If we are to treat the stocks in question as trans-
ferable in such a way that they can be looked upon as
chattels susceptible of conversion for which an action

(1) 38 Can. S.C.R. 601.
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1911 of trover would lie and this as if such an action, we
Craree  are met with the legal difficulty that it has always
BA;:LIE, been competent for the court in an action of trover to

. IdingtonJ. stay the proceedings for damages upon a delivery up’

— of a chattel.

That is what has happened by the act of the
parties, and how can damages rest on that ground ?

It has sometimes been competent for the owner of
the chattel wrongfully converted, to waive the tort
and sue for price or proceeds of goods and recover.
This option could.only he exercised upon the complete
abandonment of any right to, or interest in, the
chattel, which is impossible on the facts here.

In either of such alternatives as I present, the
property in the thing in question is presumed in law
to have become by the judgment of recovery, vested in
the wrongdoer or party meddling with another’s pro-
perty. Hence no such ground of action is conceivable
here.

Again, trusteeship is spoken of as a possible
ground. How it can be invoked in such a case or
made to operate is unexplained. Even if so a trustee
having power of disposal pretending to exercise it by a
circuitous method so that he ultimately becomes ap-
parent owner as result of such transactions, has been
held bound at the option of the cestui qui trust to
account upon the footing of his alleged sale or whilst
“being tentatively held thereto to have the property
put up for sale and the chances of a better bid being
got given the cestui que trust. See Hx parte Hughes
(1) (1802), and E« parte Lacey(2) (1802).

Short of some such situation as that, I know of no
legal principle upon which the courts have ever acted

(1) 6 Vesey 617. (2) 6 Vesey 625.
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to charge a trustee or agent improperly dealing with
the trust estate with the value thereof ; unless same or
part thereof, debited has been lost as the result of such
improper dealing. :

The evidence in this case falls short of anything in
any of these conceivable cases.

I am also unable to understand how our decision
in the Conmee Case(1) has any bearing on the issues
raised herein.
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I would not for a moment say a word to weaken

what we held in so plain a case as that was. Yet even
if appellant had before accepting delivery to her of
the stocks in question, made her alleged discovery of
the facts herein relative to the pledging or hypotheca-
tion of the stocks in question and sought to make
respondents responsible therefor, I would not be quite
sure that she had brought herself within the said
decision. ,

The hypothecation or pledging of the property of
another beyond what that other authorizes, may have
in many ways serious results that are not apparent
in this case where no damages are shewn to have in
fact resulted from the act complained of.

Again it is claimed as to the stock bought in New
York that in fact there never was a purchase of that
stock. The learned trial judge found that there was in
fact such a purchase. The Divisional Court in appeal
therefrom, also found there was such a purchase.

Though not expressly dealing with the point the
Court of Appeal for Ontario must also be taken to
have held the same way.

It is too late for us to reverse such findings of
fact on such conflicting evidence as exists herein.

(1) 38 Can, S.CR. 601.
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The utmost that can be said with a full assurance
that we are not infringing upon the rule as to con-
current finding of fact by courts below is this, that the
stock alleged to have been purchased in New York,
passed by reason of some sort of understanding be-
tween the respondents and their New York agents,
into a body of mingled securities pledged or hypothe-
cated for a very large balance due from respondents
to their New York agents in respect of similar trans-
actions. , _

Now I am not at all prepared to hold that a broker
in Toronto retained to buy stocks in New York,
has completely executed the business entrusted to
him, when he has by the same act ‘of buying so called,
SO bound the alleged purchase as to subject it to the
common charge (exceeding his advance in the pur-
chase) covering it and many others. -

- It is idle to speak of the other securltles being
ample, or the personal credit of the broker in New
York being ample, so iong as the charge exceeds the
vaiue of the stock presumed to have 'been bought.

Noram I (hsrposed to stretch the 1mp11ed authority,

. which may exist as ufrgested in the Court of Appeal,

even if known and so recognized amongst brokers in
Toronto, as to be binding upon each other or members
of the Stock Exchange, to cover the duty arising
towards a person ignorant thereof, when the broker is

~ retained merely to purchase in New York, even when

coupled with an agreement to advance part of the
price.

I think this case must be dlsposed of by strict at-
tention to the nature of the contract between the
parties and the consequences of some breach thereof.
In doing so I desire not to be misﬁnderstopd as accept-
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ing without limitation either what has been held in
the court below, or beén contended for here and pro-
bably there, and hence my taking trouble to explain
(by what I have said) in advance, what I am about to
say. i

The contract seems accurately stated in the follow-

ing evidence of one of the respondents :—

249. Q.—The contract was that she was to pay 157 or 207
of the par value of the stock, and you were to pay the balance fo
purchase it, and: the stock was to be pledged to you for the amount
you put up, and she was to keep her margin up according to the
fluetuations of the market,—was that the contract between you?
A.—Yes, that is>the contract; there was no written contract.

I do not think such a contract warrants the broker
acting upon it either plédging or hypothecating the
stock purchased pursuant thereto, for any greater sum
than he has advanced together w1th the interest and
commission due him.

Nor, to guard myself by repeatlng what I have sald
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already relative to New York, do I think that if the ’

purchase and this unwarranted pledging or hypothe-
cating are, as they may be in a given case such as that
of the dealing in Sao Paulo stock in question, part
and parcel of the same transaction, that the broker
has executed his contract to purchase

It is not clear exactly how that was in this case.
It is tolerably clear, however, that in the many changes
involved here there must have been a time when the

contract of purchase was executed by the terms of the

pledge or hypothecation having been so expressed as
to enable the shares in question to have been as of
right withdrawn upon payment of the sum due from
appellant to respondent. :

It is, moreover, absolutely clear that the stocks
were on demand of the appellant freed from any
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charge and immediately transferred to her upon her
paying the amounts due.

The purchase the respondents were retained to
make must then at all events have been fully executed,
and I fail to see how thereafter she can, under the
circumstances, now be heard to say the contrary,
especially in the absence of any tender back of that.
which she got.

Now assume for argument’s sake, that the re-
spondents exceeded in any way by unautherized pledg-
ing or hypothecating the limits of their legal rights,
and even have thereby improperly jeopardized the
appellant’s property and her interests in question rela-
tive thereto, how can she on the facts claim she was
damnified ? No damage is shewn. No case is made
shewing such damages. If her pleadings might cover
nominal damages that is not what has been thrashed

<out in the long drawn out contest.

And if it ever was open to the appellant to rest
upon such a case, the facts have been so held by the
courts below, and the nature of the contest has been
throughout so entirely distinet from such a conse-
quence, that I do net think we can now reverse on such
technical grounds, all that has passed in the courts
below.

Although a case may be conceivable of transactions
of such magnitude as to effect by such methods as in
question the value of the stocks in the market, no evi-
dence here shews such results to have taken place.

I may remark that though I have used purposely in
order to cover briefly all points of view, the terms
pledging or hypothecating as possibly conceivable re-
lative to what was done, I by no means overlook the
widely different leg’al meanings of the words, and in
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some cases, legal results, of improperly dealing with
property subject thereto, or made the subject thereof.

In common parlanee, and as used for convenience
sake in argument the terms are loosely treated as in-
terchangeable, though not so.

It so happens here I simply have to solve a legal
problem arising in this case which must be solved in
the same way, whether or not the thing known as
stocks herein, or the evidence thereof, can be properly
spoken of as subject matter of a pledge.

In the absence of fraud and having regard to the
good faith of respondents, however mistaken in my
view of their legal rights, I see no conceivable ground
of action beyond breach of contract.

'One question yet remains and that is the minor one
of the one-half per cent. interest charged beyond the
rate the brokers were paying. The contract is not
clear, but the conduct of the parties makes it clear.
She was told from time to time what interest was
being eharged. TUnless the relation of principle and
agent excludes the right to charge more than paid, the
contract, or that and the conduct of the parties, for-
bids complaint.

The relation created by this contract is not one

purely of principal and agent. It involves much

more and-thereby to my mind excludes in the absence
of any countervailing facts and circumstances reduc-
ing it to that simple relation the application of the
principles of law prohibiting an agent from making a
profit unassented to by the principal.

I think the appeal must be dismissed with costs.

Durr J.—I think the appeal should be dismissed.
I should not have thought it necessary to add anything
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to the reasons given by the learned judges who have
dealt fully with the questions involved in- the
court below were it not for the difference of opinion
in this court and the circumstance that the decision
of the Court of Appeal (it is argued) is in some way
inconsistent with the decision of this court in O’onmee
v. The Securities Holding Co.(1).

There are several grounds upon Wthh I thmk the
plaintiff’s action must fail.

The evidence shews very clearly, I think, that
both in New York and Toronto there is a well under-
stood and well defined usage among brokers who buy
and carry stocks for customers “on margin” to re-
pledge or hypothecate such stock en bloc for the pur-
pose of raising the funds necessary to meet the obliga-
tions incurred by them in the transactions they have‘
executed or undertaken to execute.

It was stated at the trial by Mr. E. B. Osler that
this practice is advantageous to the customer because
it enables the broker to borrow money at a lower rate.
That it is a reasonable practice is shewn, first, by the
fact of its general adoption in the two places men-
tioned, and secondly, by the circumstance that in the
State of Massachusetts almost without .exception and
on the London Stock Exchange in the vast majority
of cases such transactions are treated as executory
agreements 'for the sale by the broker to the customer
at the price at which the stocks are purchased plus a
charge for interest and the broker so long as he carries
the stocks is entitled to deal with them as owner. In
Bentinck v. London Joint Stock Bank(2) the subject
was dealt with by North J. who sums-up the evidence
given in that case at pp. 140 and 141 thus:—

(1) 38 Can. S.C.R. 601. (2) [1893] 2 Ch. 120.
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Now the evidence as to “contango” transactions is this—I am
only giving a short résumé so far as it is now material—when a
client directs a broker to buy stock for which the client is not
himself finding the money to pay at the time, the money is pro-
vided by the broker, and he borrows the momey for the purpose.
This is done sometimes, no doubt, by a pure and simple loan; but
in a very large majority of cases, amounting, according. to the
evidence of Mr. Grant, the official assignee of the Stock Exchange,
to sixteen-twentieths of the whole business on the Stock Exchange,
and, according to Mr. Powell’s evidence, to nineteen-twentieths of
the whole business, the thing is done by the broker finding the
money on “contango,” and then what happens is this: he is treat-
ed, not -as the mortgagee or pledgee of the shares for the money
which he advances, but he becomes by contract the purchaser of-the
shares out and out, and they become his own property. The shares
are not yet. transferred to him—he does not acquire any legal in-
terest in them; but, as between the client on whose account he- has
bought them on the onme hand, and himself on the other, when he
finds the money on “contango” he becomes the absolute owner of the
property, subject, however, to a contract made at the same time,
or part of the same contract, that he is to re-sell to the client a like
amount, not the same identical shares, but a like amount of simj-
lar shares, usually on the next account day, altho{lgh a later day
may be fixed by arrangement, at' a price larger than that for which
he gave his client credit on the first occasion; because .the .en-
hanced price is to cover interest upon the money in the meantime.
Therefore, in fact, - these “contango™ transactions, although they
are constantly treated as loans of money, even:by persons who are
thoroughly familiar w1th the business, although they are popu-
larly spoken of, even on the Stock Exchange‘and by members of the
Stock Exchange, when they. come before .the Court, as loans, yet,
when the transaction is regarded from a legal point of view, it is
not a loan on.the client’s security, but is a sale by which the
broker becomes entitled to the security as his own, ‘although he is
subject to a contract to re-sell to the client, not the . same, but an
equal amount-of similar shares or stocks at a future date. In all
these transactions, therefore, when money is borrdwéd ‘from a
stockbroker on “contango” or “continuatien,” whether the - money
is ‘obtained from the dealer or from other stockbrokers, or from
bankers, the result is the same: the arrangement is ome by which
the broker becomes, as between himself and his elient, thé owner
of the shares in question, although he is under a contract to pro-
vide an equal amount of similar shares at a future date. This being
the nature of the. business between the partiés, the reason v&hy
these “contangos” or “continuations” are often ealled loans is quite
clear; but this does not alter the legal position of the parties con-

5

Duff J.
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cerned in them, or prevent the shares held by the brokers under
such circumstances from being their own and available by them.

According to the praétice among brokers in
Toronto and New York with reference to stocks so
carried the powers of the broker over the stocks are
much more restricted than those thus indicated. The
evidence of Mr. Osler makes it plain that while the
broker may pledge his securities ¢n bloc he is, accord-
ing to the practice in Toronto, bound to do so in such
a way — that is to say, he is bound so to maintain the
ratio between the loan and the value of the securities
lodged — as to be able at any time on payment of the
amount owing by a particular customer to procure
delivery of any pledged shares which may be the pro-
perty of that customer. His primary obligation, in a
word, is to maintain such control over his hypothe-
cated securities as to enable him at any time to carry
out his contract with his customer; but subject to that
he may pledge his customer’s security with others en
bloc for the purpose of getting the necessary funds to
carry out his obligations. It appears to me to be a
question of fact whether or not the agreement be-
tween the plaintiff and the defendants was entered
into with reference to this practice. I do not think
the law assigns such legal incidents to an arrange-
ment by a broker to carry stocks “on margin” for a
speculator as to exclude such a practice. I am quite
willing to concede that in the absence of any such
custom and in the absence of any express agreement
to the contrary the relation between the customer and
broker in such transactions would be in substance
that of mortgagor and mortgagee subject to some
modifications necessary to suit the peculiar necessi-
ties of the case. Here, however, we have such a cus-

'
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tom, and I think the effect of the evidence is that in
Toronto at all events it would be impracticable for
brokers to carry out such transactions without resort-
ing to the methods mentioned. There are some obser-
vations of Parke B. in Foster v. Pearson (1), at pages
858, 859 and 860, not without a bearing upon the
point.

The judgment in the case of Haynes v. Foster (2) is treated in the
argument for the defendant as establishing that it is a sort of
legal incident to the character of a bill-broker that he is to pledge
the bills of each customer separately; but we think that such is not
the fair meaning of the judgment, but that it is to be taken in con-
nection with the evidence, and that all that was intended was this,
that, in the absence of evidence as to the nature of such an employ-
ment, a bill-broker must be taken to be an agent to procure the loan
of money on each customer’s bills separately, and that he had there-
fore no right to mix bills together and pledge the mass for one
entire sum. In truth, e bill-broker is not a character known to the
law with certain prescribed duties; but his employment is one which
depends entirely upon the course of dealing. It may differ in differ-
ent parts of the country, it may have powers more or less extensive
in one place than in another; what is the nature of its powers and
duties in any instance is a question of fact, and is to be determined
by the usage and course of dealing in the particular place. A great
body of evidence was adduced in the present case to prove that it
was the course of dealing in the city of London for bill-brokers to
raise money for their employers, by pledging the bills of different
proprietors for one entire advance; and there is nothing unreason-
able in such a practice.

* * * * *

It remains to consider whether there is any difference between the
case of Foster v. Pearson and that of Stevens v. Foster.

The question was not left to the jury in the same way in the latter
as in the former case. It was put on the ground that the jury might
infer from the usage proved, and its general notoriety, that the cus-
tomer employed the bill-brokers with reference to that usage, and
therefore authorized them to deal with the bills as they in fact did;
and the jury were satisfled with the evidence, and did draw the
inference that Messrs. Wood & Poole had authority as between
them and their employers to pledge the bills in the manner in which
it appears that they did.

#* ¥* * * *

(1) 1 C.M. & R. 849. (2) 2 C. & M. 237.
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So far as the usage tends to shew an authority to pledge bills in
a mass, and not separately, its reasonableness is hardly disputed;
and that question has also been already disposed of. It was proved
to be the prevailing practice, and it is enough for us to say the jury
were "warranted in drawing the inference which they did, especially
as the plaintiff was himself a bill-broker. -
These observations were in effect adopted in London
Joint Stock Bank v. Simmons(1), by Lord Mac-
naghten at page 225, and by Lord Field at page 228.
1t is then, I repeat, a question of fact whether the
contract was or was not entered into with reference to
the usages referred to. 1 agree with the Court of
Appeal that the proper inference is that it was. The
appellant was, admittedly, familiar with transactions
in the stock market. In each of the bought notes sent

to her there is an intimation in these words :—

When carrying stocks for customers, we reserve the right of
pledging the same or raising money upon them in any way most
convenient - to us,

This, she says, was not brought to her attenfion,
but, I think, a person who, having instructed a broker
to buy stocks and carry them, receives a notice of this
kind and does not read it, must be taken in respect
of subsequent dealings to assent to any reasonable
terms it may contain to the same extent as if he had
read it and taken no exception to it. Now, in my view,
this intimation is a plain warning that the arrange-
ment with the broker involves the right to use the
stocks purchased as security in accordance with: the
reasonable practice in such transactions among reput-
able brokers in Toronto and New York; and I do
not see how after reading it and acquiescing in it
the client could be heard to object to the use of
them in the same way in which stocks carried ‘“‘on

(1) [1892] A.C. 201.
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margin” were bemg generally dealt with. I do not .
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think ordinary people reading such a notice would Cranzs

take it to refer only to the broker’s interest as mort:
gagee; ‘that I think is.too much of a lawyer 8 re-
finement. I think most people Would assume that
it meant something more than the mere statement of
the fact‘th_at the broker would exercise his legal right
to hypothecate his own interest in the securi’p’ies re-
ferred to.

But assumlng the plalntlff’s rlo'hts to be regulated
by the rules governing the relations between mort-,

gagor and mortgagee, without reference to any spemal

course of dealing, T cannot understand upon What,

ground she can recover in this action. The Proposi-
tion upon which her case rests must be this: that a
mortgagee of shares in an incorporated company mak-
ing a sub-mortgage to secure a sum larger than.the
actual amount of his mortgage debt comes. ipso facto
‘under an obligation to pay the mortgagor the full
market value of the shares at the time, and this al-
though the mortgagor has acted in entire good faith
and without profit to himself or loss to the mort-
gagor. I do not know upon what legal principle any
_ such liability can be based. If the morvtgagee makes a
sale or as in Hz parte Dennison (1) hands over the
stocks to somebody else to make a sale or does that
which is equivalent to a sale he must, of course, ac-
count for what he receives or ought to have receiired;

if he improperly uses the mortgaged property in such

a way as to make a profit out of it he may be account-
able for the profit. But if a mortgagee h01d1n0' land
under an absolute conveyance subject to a collateral
agreement for redemption should submortgage or

(1) 8 Ves. 552.
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otherwise encumber the property (without disélosing
the mortgagor’s interest) for a larger amount than the
mortgage debt, would anybody argue that the mort-
gagee must account for the full value of the land at
the date of the sub-mortgage ? If so, upon what prin-
ciple could the contention be based ? If one take the
case of a pledge of chattels, that case is covered by dis-
tinct authority. It has long been settled that a re-
pledge for more than the debt of the pledgor does not
expose the pledgee to an action for conversion. Even
a trustee using the property of his cestui que trust is
accountable, generally speaking, only for the pro-
perty or for the profits he has made or for the loss
occasioned by his breach of trust. I do not think
it has ever been suggested that a trustee in good faith
leasing property he had no power to lease or mortgag-
ing property he had no power to mortgage assumes
ipso facto the obligation of a purchaser of the property
at the option of his cestui que trust.

A very different question arose in Conmee v. Ames
(1), and I refer to it only because some language of
mine has been cited as shewing that the memorandum -
on the bought note was not to be given effect to. In
that case it appeared to me there was no evidence of
any general practice which would affect the trans-
action under consideration. The point upon which
it appeared to me, rightly or wrongly, that the deci-
sion must turn was that the plaintiffs, the brokers
(who were suing the principal for a payment al-
leged to have been made on his account), had
on the facts proved failed to establish that they
had executed his mandate. I thought also that the

(1) 388 Can. S.C.R. 606.
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memorandum in the bought note (on the same terms as
that referred to above) not having been brought to the
defendant’s notice could not be held to govern the
rights of the parties in respect of transactions com-
pleted before the bought note was despatched by the
broker. That view has no possible bearing upon the
questions arising in this case.

ANGLIN J.—The plaintiff sues to recover moneys
paid by her to the defendants—her brokers—on ac-
count of the purchase price of certain shares of stock
and interest thereon and for commissions; also for
damages for breach of duty as her agents and for mis-
representation and deception and for the conversion
of her shares.

'The transactions were what is known as purchases
on margin. The understanding, as deposed to by the
defendant Wood, was that the brokers should take
transfers of the stocks in such manner that, while
the property of the plaintiff, they would be under the
broker’s control, Caswell v. Putnam (1) ; and that they
.should carry them for the plaintiff, having the right,
however, at any time to call upon her to pay the bal-
ance due upon them and to take them over. As
an incident to such a contract the brokers had the
right to re-pledge the plaintiff’s stock, always preserv-
ing, however, her legal right upon payment of the bal-
ance owing by her to obtain delivery of her securities.
Conmee v. Securities Holding Co.(2), at pages 609,
613; Rothschild v. Allen(3). Shares were eventually
delivered by the defendants to the plaintiff on her de-

(1) 120 N.Y. 153. (2) 88 Can. 8.C.R. 601.
(3) 90 App. Div. N.Y. 233.
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1911 mand which corresponded in number and demonina-

CLABKE tion with her orders to them. When she demanded
BAILLIE and received these shares, however she was ignorant

Angling. Of the brokers’ dealings with her property in the in-
—  terval which form the basis of her present action.
‘She prefers her claim on allegations that the de-
fendants never bought for her the shares for w hich she
paid them; that, if they were bought for her, at least
some of such shares were re-sold by the brokers’ agents
without authority ; and, if this be so, that all of them
were pledged by the defendants for their own general
indebtedness, much greater in amount than what was
owing to them by her, and without any provision for
the release of her property on payment of the balance '

which she owed in respect of it; and that the amount
charged her for interest was greater than the brokers
themselves paid for the moneys which they borrowed

and was a secret profit to which, as agents, they were

not entitled.

I am not satisfied that the plaintiff has established
her charge that the brokers did not buy for her all the
shares she ordered them to purchase. The purchases
of S8ao Paulo stock are fully proven. There is some
confusion in regard to the purchase of the Louisville
& Nashville Railway stock. The evidence of it is de:
cidedly halting, and, had the finding-been that this
stock had not been bought for the plaintiff, I would
have thought it at least equally satisfactory; but I am ‘
unable to say that there is no evidence to support the '
holding of the provincial courts that 100 L. & N. Sharesv
were purchased for the plaintiff in New York by the
defendants’ agents, the Randolphs.

It is no doubt the case that the identical shares of
L. & N. which ‘were so bought were not kept on hand
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by the defendants or their agents. But they were not E’B
bound to keep these identical shares on hand. Nowurse CraRkE
V. Prime(1). Subject to the question of hypotheca- Bu%nm.
tion, with which I shall presently deal, their obliga- Anglin J.

tion would have been fulfilled if they kept on hand a ——
‘sufficient number of L. & N. shares to answer the
claims upbn them of the plaintiff and of all other per-
sons entitled to receive such stock from them. Caswell
v. Putnam(2) ; Conmee v. The Securities Holding Co.
(3). Upon the evidence in the record, however, the
finding that this obligation was fulfilled in regard to
the L. & N. stock cannot, in my opinion, be sustained.
It is admitted that, on the day on which they re-
ceived the certificates for. the 100 shares of L. & N.
said to have been bought by them for the plaintiff, the
Randolphs delivered, it through the clearing house to
Gates & Co. in part fulfilment of a contract previously
made for a sale to them.of 400 shares of L. & N. . After
this delivery the Randolphs held either 450 or 550
shares of L. & N. (it is not very clear which is the cor-
rect figure)—all of them under hypothecation to vari-
ous lenders for large sums of money. The defendants
failed to produce the Randolphs’ “box-book” which
alone would have shewn any other unpledged shares.
There is no evidence that any of the pledged shares be-
longed to the Randolphs themselves or could have been
appropriated by them to the defendants’ account with-
out disregarding prior rights of some of their other cus-
tomers. When it appeared that the L. & N. shares al-
leged to have been so purchased for the plaintiff were
not held for her but were immediately delivered to a
purchaser from the Randolphs—if it were not so with-

(1) 4 Johns. Chy. 490; (2) 120 N.Y. '153:.
7 Johns. Chy. 69. (3) 38 Can. 8.CR. 601.
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out that evidence—the burden was upon the defendants
to shew, as something peculiarly within their know-
ledge, that they or their agents had on hand or under
their control other L. & N. shares which they could
rightly appropriate to the plaintiff’s acecount. Dickson
v. Bvans (1), at pages 59, 60; The King v. Turner(2),
at pages 210-211; Hlkin v. Janson(3), at page 661;
Taylor on Evidence, 10th ed., p. 292. There is no such
evidence in the record. The witness Abrey, Randolphs’
representative, very carefully refrained from commit-
ting himself to this statement. He, no doubt, indica-
ted the position correctly when he said, not that the
defendants actually had 100 L. & N. shares in the
hands of the Randolphs, but that “they were long
by the records.” The transfer to Gates & Co. of
the shares said to have been bought for the plaintiff
was, upon the evidence before us, unjustifiable. It
was a distinct appropriation of them which rendered
the defendants liable to account to her for ' their
value; and to that liability it is no answer that a like
number of similar shares was subsequently acquired
by the defendants and was accepted from them by the
plaintiff in ignorance of what had taken place. Lang-
ton v. Waite(4). As to the 100 L. & N. shares the
plaintiff’s case is, in this aspect of it, if anything,
stronger than was that of the defendant (appellant)
in Conmee v. The Securities Holding Co.(5).

It is fully established—in fact it is admitted—that
the defendants hypotheeated all the plaintiff’s shares
for their own genéral indebtedness, much greater in
amount than the balance due by the plaintiff in re-

(1) 6 T.R. 57. : (3) 13 M. & W. 655.
(2) 5 M. & S. 2086. (4) LR. 6 Eq. 165, at p. 173.
' (5) 38 Can. 8.C.R. 601.
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spect of such shares, and that at certain times they
had not on hand shares available to answer her claim
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without resorting to those so hypothecated. They had BATLIE.
no stipulation or agreement with their lenders under . g5, 7.

which they had a legal right to the release of the plain-
tiff’s stock on payment of the amount she owed to them
or of any smaller sum. They endeavoured to.establish
by evidence of brokers and others that it is the invari-
able custom of banks and trust and loan corporations
from which such loans are procured by brokers to re-
* lease the stock of a client pledged by his broker at any
time upon payment of the amount of the balance due
in respect of such stock by the client to the broker.

In the case of the pledges of the Sao Paulo shares
the agreements between the lenders and the brokers
were in writing. They contain no such term and in
my opinion as to them this evidence of usage or custom
was not admissible. It would vary written agree-
ments or add to them a term inconsistent with the
rights which they purport to give the lender.

In the case of the L. & N. ‘shares, assuming that
they were bought and carried for the plaintiff, the
terms of the hypothecation of them are not in evid-
-ence.. It does not appear whether the arrangement
for it was verbal or in writing. But the pledge was for
general indebtedness and there is no evidence that
there was any stipulation which would give either to
the defendants or to the plaintiff a legal right to the
release of her shares on payment of the amount which
she owed. ‘ '

I am not satisfied that the evidence in the record
establishes such an invariable custom or practice as
the defendants contend for on the part of the lenders
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from whom they borrowed. But if such a usage were
established it'would fall short of a reservation in fav-
our of the plaintiff of. the legal right to redeem her
stock on payment of the amount due by her in réspect
of it; and to that legal right and nothing short of it
she was entitled. The broKers could not require her
to rely upon any loose understanding or mere obliga-
tion of honour between themselves and their lenders:
Neither could they require her to rely upon their own
personal security. She was entitled to have her shares
in such a (position that they would be her security and
would be at all times available to her on payment of
the amount which she owed in respect of them. Doug-
las v. Carpenter (1), at pages 333-4. See also the re-
marks of Lord Wynford in- Rothschild v. Brookman
(2), at pages 195-6.

It is common knowledge that: the business of stock-
brokers in this country is conducted in a manner more
closely resembling that which prevails in the United
States, and particularly in the State .of New York;

" than that which obtains in England. Many customs

and usages of English brokers are unknown in Can-
ada; and >many practices prevalent in, our markets,
Whlch have come to us from the United States, Would
not be recognized on the London Stock Exchange For
this reason, and also because of a dearth of English
authority (see R. 70 of the London Stock Exchange,
Stutfield, 3rd ed., p. 45), I have drawn for authorities,
perhaps more freely than is usudl in our courts, upon

Amerlcan sources

" The hypothecation of the plaintiff’s stocks for the
brokers’ general indebtedness, in the absénce of auth-_

(1) 17 App. Div. N.Y. 320.  (2) 5 Bl N.S. 165.
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ority for it from her, was in my opinion unjustifiable, 11‘11

and, so far as such intangible property can be the sub- Crasxe

. . - .
ject of conversion, should be deemed a conversion of B

it. It was an exercise of dominion over the shares— A iy
the assertion of an interest in them inconsistent with ——
. the right of the plaintiff, consistent only, in the ab-
sence of authorization from the plaintiff, with owner-
ship-of the shares by the defendants.

Either because the securities should be regarded
a8 negotiable; Baker v. The Nottingham und Not-
tinghamshire Banking Co.(1); Colonial’ Bank V.
Cady (2), at pages 277-8; London Joint Stock
Bank V. Simmons (8) ; or because, as against the
pledgees, - whose good faith is not questioned, the
plaintiff was " estopped from denying the auth-
ority of the brokers to pledge 'the securities as
their own ; Bentinck v. London Joint Stock Bank (4) ;
McNeil v. Tenth Nutional Bank (5) ; the hypothecation
gave to the pledgees an enforceable lien or a special
property in the stock greater than that which the bro-
kers had alithority to confer. The evidence in the re-
cord and the position taken by the defendants suffici-
ently establish a custom of stock-brokers and bankers
to deal with securities such as those in question as
transferable by delivery when indb_rsed in blank. The
elements necessary to establish an estoppel against the
plaintiff appear to be present. It has not been even
suggested on behalf of the defendants that their pled-
gees would not have been legally entitled to hold the
plaintiff’s securities as against her for the full amount

(1) 80 L.J.QB. 542. . (3) [1892] A.C. 201.
"(2) 15 App. Cas. 267. . (4) [1893] 2 Ch. 120.
(5) 46 N.Y. 325.
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of the loan as collateral to which they were hypothe-
cated, or for so much of it as they pleased, unless a
right of redemption on payment of the balance due by
her to the defendants was a provision of the loan im-
plied by custom. On the contrary, they assert a right
to so deal with the plaintiff’s stocks, based either on
a special contract with her evidenced by a memoran-
dum at the foot of the “bought note” sent to her, or
upon an alleged custom, which they sought to prove,
and which they contend confers on brokers carrying
stocks on margin this extraordinary privilege.

I adhere to the views which I expressed in Ames &
Co. v. Conmee (1), at pages 168 et seq., that the hypo-
thecation of a client’s stock by a broker for his general
indebtedness without authority from the client is un-
justifiable, and that the memorandum at the foot of
the “bought note” given to the plaintiff—which is the
same as that considered in Conmee’s case—is not evi-
dence of such authority. This note was in the follow-
ing terms:—

When carrying stock for eclients, we reserve the right of pledg-
ing the same or raising money upon them in any way most con-
venient to us.

It is clear that nothing was said about any such
provision when the brokers took the plaintiff’s orders.
Miss Clarke denies that this memorandum ever came
to her notice. But assuming that it did and that the
brokers might thus add a term to the contract, upon
a proper construction of the memorandum having re-
gard to the fact that it was prepared by the brokers
themselves, while it might authorize them to pledge
the plaintiff’s stock for an amount not greater than
that due by her in any way most convenient to them-

(1) 10 Ont. L.R. 159.
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selves, there is nothing in it to confer on them a right
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to pledge it for a greater amount or to mingle it with Crarxs
other securities in a bulk pledge. Conmee v. The Sec- BAI%LE,
urities Holding Co.(1). Neither is there anything in Anglin J.

it to warrant the broker giving to his pledgee the right
to dispose of the stock without notice either to himself
or to his client. Yet we find that this was a stipula-
tion in the pledge of the plaintiff’s S8ao Paulo shares
to the National Trust Company ; and there is a similar
provision in the draft form of pledge used by the Dom-
inion Bank with which the Sao Paulo shares were also
hypothecated. It does not appear whether in the
pledge of the I.. & N. stock there was or was not a
similar provision. '

Failing to establish an express agreement by the
plaintiff authorizing such pledges of her stocks as the
defendants and their agents made and the attempted
‘inference of such an authority from the memorandum
on the “bought note” above alluded to being also unsuc-
cessful, the defendants sought to establish that there is
a universal custom of members of the Toronto Stock
Exchange to so deal with their clients’ stocks held on
margin without express authority from the clients and
. that this custom was binding upon the plaintiff either
becanse she was actually aware of it, or because,
though not so aware, having employed members of the
Toronto Stock Exchange, she should be deemed to have
contracted subject to it. In the first place the evi-
dence in my opinion falls short of what would be neces-
sary to establish the custom.. But, assuming that it
was sufficiently proved, the attempt to bring home ac-
tual knowledge of it to the plaintiff absolutely failed.

(1) 38 Can. S.CR. 601, at p. 609.
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Without such knowledge it‘is not a custom which
would bind her. Kirchner v. Venus(1), at page 399.
It “is so entirely in favour of (the brokers’) side that
it is fundamentally'unjust to the other side,” and, “if
sought to be enforced against a person ignorant of it,”
would be held “unreasonable, contrary to law, and
void”; its effect, if admitted, would be to change the
intrinsic nature of the plaintiff’s contract. Robinson

v. Mollett(2), at pages 818, 836-8; J ohnson V. Kearley
(3), at page 530 ; Lawrence v. Maxzwell(4). It follows
that the hypothecation of the plaintiff’s stocks by the
defendants and their agents for their general indebted-
ness was a distinet breach of the defendants’ contract
with the plaintiff and also of their fiduciary duty to
her. Conmee v. The Securities Holding Oo.(5), at
page 609-10. It was a “conversion” of her property;
Strickland v. Magoun (6), at page 116.

It is well established that where a broker, who is
under agreement to purchase and carry. stock for a
client, sells that stock withont authority, leaving him-
self without other stock of the same kind available to
satisfy his client’s claim upon him, he becomes liable
in equity, at the option of his client, to account to him
for the proceeds of the sale, or the value of the sharés
as upon a conversion thereof to his own use, and heé
cannot escape that liability by purchasing and tender-
ing to the client the same number of similar shares.
Langton v. Waite(7), at page 178; Ta/usszq v. Hart
(8), at page 429.

Where a broker lends his client’s stock to another

(1) 12 Moo. P.C. 361. (5) 38 Can. S.C.R. 60L.
(2) LR. 7 HL. 802. (6) 119 App. Div. N.Y. 113.
(3) [1908] 2 K.B. 514. (7) LR. 6 Eq. 165.

(4) 53 N.Y. 19. (8) 58 N.Y. 425.
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broker he will in equity be he‘ld guilty of a similar

conversion of it and the rights of the client are the " Crarkn
. R . v.

same as if the stock had been sold, the broker being p,irrme.

held accountable for its value at the time of the con- Anglin 7.
version. Ex parte Dennison(1).

The broker, who, without authority so to do,
mingles his customer’s securities with others and re-
hypotkecates them for a greater amount than the cus-
tomer’s indebtedness to him, neither reserving the cus-
tomer’s right to obtain his securities on payment of
that indebtedness nor retaining in his own possession
a like amount of similar securities, available for de-
livery to his client, is in my opinion likewise guilty of
a “conversion’ of such securities. Douglas v. Carpen-
ter(2) ; Strickland v. Magoun (3) ; Rothschild v. Allen
(4). ] "

The broker in such a transaction appropriates the
client’s stocks for his own purposes and pledges them
a8 his own. I can see no difference in principle be-
tween such an appropriation and that which takes
place upon the wrongful sale or loan of stocks simi-
larly held. '

It is urged, however, that the recovery of the client.
- should be confined to the actual damage which he can
shew that he has sustained as the result, of the wrong-
ful hypothecation of his stock, and that, where such
stock, or a like amount of other stock of the same kind
is delivered to him upon his demand, he has suffered
no damage and can at best have but a nominal re-
covery. No doubt this would be the case if the sole
right of the client were to maintain a common law ac-

1911
——

(1) 3 Vesey 552. ‘ (3) 119 App. Div. N.Y. 113.
(2) 17 App. Div. N.Y. 329. (4) 90 App. Div. N.Y. 233.

6
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tion of trover and conversion. Hiort v. London and
North Western Ry. Co.(1).

At common law, and if the relationship of the
client to the broker should be regarded merely as that
of pledgor and pledgee, re-hypothecation by the pledgee
for a larger amount than that of his claim against
the pledgor, though unlawful, is deemed not so repug-
nant to the contract as to be equivalent to a renuncia-
tion of it and an extinguishment of the pledgee’s right
of detainer; and the pledgor cannot maintain an ac-
tion of detinue without having paid or tendered the
amount of the pledgee’s claim against him. Donald
v. Suckling(2), at page 616. It is to be noted, how-
ever, that, in this case, as stated by Mellor and Black-

- burn, JJ. the re-pledging would be inoperative as

against the original owner, and would confer upon the
defendant no greater right than the original pledgee
had: pp. 610, 611. If such an action were maintained
at common law, it would be on the ground that the.
contract had been terminated and the pledgee would

" ~thus lose his security or its value, although not in a

position to recover his advances.

A premature sale by a mere bailee or pledgee was
also held at common law hot to terminate the bail-
ment nor to destroy the interest or special property of
the bailee in the goods pledged, and, therefore, al-
though a conversion, to be insufficient without tender
to the bailee of the amount of his claim to support an

“action of detinue; and for the conversion only actual

damages could be recovered, and, if there were not
such damages, only nominal damages—if indeed the
action would lie at all. Halliday v. Holgate(8) ; John-
son v.-Stear(4).

(1) 4 Ex.D. 188. (3) L.R. 3 Ex. 299.
(2) L.R. 1 Q.B. 585. (4) 15 C.B.N.S. 330.

7
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But even at common law, an action in assumpsit
for money had and received would lie for the proceeds
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of securities wrongfully sold by the bailee or agent Bu%mm.
(not a pledgee), the owner electing to treat the AnglinJ.

wrongdoer as his agent in the transaction, and
- adopting the sale- and claiming its proceeds as money
had and received to his use. Marsh v. Keating (1),
at page 600. In Bonzi v. Stewart(2), it was held
that the principal of a factor, who had raised money
on the security of his principal’s goods without auth-
ority, might claim it as money had and received to his
own use. Tindal C.J. said:—

Messieurs Bonzi were at liberty, at -any time when they found
their factors had wrongfully raised money on their goods,
in taking the account between themselves and their faectors,
to abandon’ their goods altogether, and to treat the momey so
" wrongfully borrowed by the factors on the pledge of the goods, as
money had and received to the use of themselves.

]
The Chief Justice adds that this is but an applica-

tion of the principle laid down by the House of Lords

in Marsh v. Keating(1).

A stock-broker buying on margin and carrying
stock for a client is Something more than a mere pled-
gee; he is also his client’s broker or fiduciary agent.
His position is not dissimilar to that of a factor who,
in the ordinary course of business, is entrusted with
the possession of his principal’s goods or the docu-
ments of title thereto.

Now as between principal and factor, there is no question what-
ever that that description of case * * * Thag always been held
to be within -the jurisdiction of a court of equity, because the
" party partakes of the character of a trustee. Partaking of the
character of a trustee, the factor—as the trustee for the particu-

(1) 1 Mont. & Ayr. 592. (2) 4 Man, & Gr. 205 at pages
‘ ' 303-4, 325; 5 Scott, N.R. 1, 26.

614
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lar matter in which he is employed as factor—sells the principal’s
goods, and accounts to him for the money. The goods, however, re-
main the goods of the owner or principal until the sale takes
place, and the moment the money is received the money remains
the property of the principal. So it is with regard to an agent
dealing with any property; he obtains no interest himself in the
subject-matter beyond his remuneration; he is dealing through-
out for amother, and though he is not a trustee according to the
strict technical meaning of the word, he is quasi a trustee for that
particular transaction for which he is engaged; and therefore in
these cases the courts of equity have assumed jurisdietion. Foley
v. Hill(1).

The stock-broker holding the stocks of a client,
bought by him upon margin, as collateral security for
moneys advanced by him to make the purchase, is
neither merely a broker, nor merely a pledgee of the
stock. He holds towards his cliént a fiduciary relation
similar to that which exists between the factor and his
principal ; in his capacity as a pledgee he cannot divest
himself of his character as an agent; having assumed
the position of a quasi-trustee, the client is in equity
entitled to hold him to it and to the consequent ob-
ligation to-account on that footing. Haight v. Haight
& Freese (o.(2); see also Marvin v. Brooks(3), at
page 81. Indeed an accounting on this basis seems to

~ be exigible in equity from a broker-pledgee although

no fiduciary relationship existed in regard to the
securities in question. Ex parte Dennison(4). Where
there is a relation of quasi-trusteeship between the
parties, the equitable jurisdiction to compel an ac-
counting undoubtedly attaches.

It is familiar law that if a trustee’s breach of trust
consists in a sale of stock, the cestui que trust may in

(1) H.L. Cas. 28, at pp. 35-6. (3) 94 N.Y. 71.
(2) 112 App. Div. N.Y. 4753 (4) 3 Vesey 552.
190 N.Y. 540.



VOL. XI.V.] SUPREME COURT OF CANADA.

bankruptcy proceedings at his option prove for the

proceeds of the sale or for the value of the stock at the

date of bankruptcy. Ex parte Gurner(1l). So, in an
action against a trustee who has wrongfully sold real
property, the cestui que trust has the option of com-
pelling the trustee to purchase other lands of equal
value to be settled upon the like trusts, or of taking the
proceeds of the sale with interest, or the present esti-
mated value of the lands sold after deducting any in-
crease of price by subsequent improvements. Lewin
on Trusts, 11th ed., p. 1138. '

In the case of a wrongful sale of his stock by his
broker, if the client, who had intended to hold it, upon
demand receives from, the broker shares of the same
kind and to an equal amount at par value, though he
did so in ignorance of the broker’s misconduct, he can-
not shew that he is any worse off than he would have
been had the shares been kept for him by the broker
always ready for delivery. From that point of view he
has sustained no damage, and were it not for the fidu-
ciary position of the broker he might have no redress.
But in equity his right, upon learning of the wrongful
sale, to hold the broker accountable for its proceeds
or for the value of the securities at the time of sale,
as upon a conversion thereof to his own use, appears
to admit of no doubt. Like results follow where the
broker lends the client’s stock. Why should the con-

sequences not be the same where he appropriates the

securities by hypothecating them for his own indebted-
ness to an amount greater than is due him from his
client? Certainly not merely because, on demand by
the client, ignorant of what has transpired, he has de-

(1) 1 Mont. D. & DeG. 497.
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livered to him shares of the same kind and of a like
amount at par value. If that would suffice to dis-
charge the broker guilty of wrongful hypothecation,
it should also suffice where he has effected a wrongful
loan or sale. Nor is the fact’ that the client has not
shewn that the broker has made a profit by his misdeed
a sufficient reason for his not being held so account-
able. . > »

Where a broker entrusted w1th his client’s securi-
ties sells or lends them, the authorities establish that
in equlty he must account for their value at the date
of the “conversion.” Where he appropriates them by
unauthorized hypothecation, the client should have
the same remedy. In each case, alike the personal re-
sponsibility of the broker has been unlawfully substi-
tuted as the client’s security in lieu of the property
with which the broker has wrongfully dealt. In each
case, instead of fulfilling his mandate, which required
him to hold the stock or shares for his client, or, if he
parted with their possession, to do so only in such
manner that upon payment of the amount due by him
the client could obtain them as of legal right from the
holder, the broker, using them for his own purposes,
has put them out of his control. In the one case the
client is asked to trust to the broker buying in shares
to replace those with which he has parted ; in the other,
to his doing that, or redeeming the shares which he has
pledged. In each case the client is subjected to the
risk of the broker’s insolvency.

The broker, who hypothecates his client’s stock for
his own purposes for a sum larger than that due by

. the client, substitutes as security to the lqtter, at

least to the extent of the excess, his personal respon-
sibility in lieu of the stock to which the client is en-
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titled. If the broker, remaining solvent, by redeemilig
the stock and delivering it to the client on demand,
could fully discharge himself, the temptation to com-
mit, the breach of duty involved in so dealing with
stocks in his hands might, in many cases, be irresis-
tible; can he but succeed in concealing his wrong-
doing until the client applies for and takes over the
stock or directs its sale, he escapes all liability for his
misdeed. On the other hand, should he become bank-
rupt, and disaster to the client ensue, the broker will
probably be little troubled by the claim of the latter
for damages against what will in many cases be a
practically worthless estate.

In wrongful sale — in wrongful loan — in wrong-
ful hypothecation, there is involved an appropriation
by the broker of his client’s property for his own use.

While I appreciate the distinction which is drawn |

between a disposition of a pledge by a bailee effected
wholly without authority, which suffices to ferminate
the contract of bailment and to disentitle the bailee to
repayment of his advances, and a disposition merely
in excess of the bailee’s authority to do an act of the
same class —such as a sale effected prematurely or
without requisite notice, or a repledge for a greater
amount than is due to the original pledgee — which
' is not so repugnant to the contract of bailment that
it puts an end to it; Halliday v. Holgate(1) ; Donald
v. Suckling(2) ; and is, therefore, held not to destroy
the bailee’s right to repayment of his advances or, in
the case of the broker-pledgee, to indemnity ; Minor v.
Beveridge(3) ; the difference ends there. Its hypothe-

(1) LR. 3 Ex. 299. (2) LR. 1'Q.B. 58.
(3) 141 N.Y. 399.
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cation for a larger amount by a broker, holding with
a right to repledge to cover his own advances, imperils
the security of his client and involves an appropria-
tion of it by the broker for his own use quite as much
as would its pledge mere]y for the amount of the
excess if the broker had no right to pledge at all; in:
deed, in the former case the title of the broker’s
pledgee, if dependent on estoppel, will probably be
more readily established. The vital distinction, how-
ever, between the repledge by a broker holding a

client’s securities as the defendants held those of the -

plaintiff and the repledge by a mere common law
pawnee is that in the former case the broker confers
on his pledgee a good title for the whole amount of his
advances as against the broker’s client, whereas in
the latter, the title of the sub-pledgee is limited to the
interest of the original bailee.

In a case of sale the broker may directly take
advantage of the rise and fall in the stock market to
make illicit profit; indeed, he may use his client’s
stocks to help to bring about fluctuations in prices
for his own benefit at his client’s expense. In a case
of hypothecation the opportunities for direct advan-
tage may not be the same. But, although on a loan
of the client’s stock the broker has not this advantage,
he is held accountable for the market value of the
stock at the time he wrongfully lends it. Fz parte
Denn ison(1). Moreover, by:pledging his client’s
stocks in bulk with securities of his own or of
other clients, the broker may be enabled to raise a
much larger sum of money than if all these stocks
were plédged separately. With the additional moneys
80 obtained — moneys part, or it may be the whole, of

(1) 3 Ves. 552.
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which rightfully belong to the client — the broker
may be enabled to reap advantages and to make profits
which it would be difficult to estimate and almost im-
possible to trace directly to their source. He may be
enabled on his own account to deal, to an extent not
otherwise possible, in marketable securities, proﬁtiﬁg
by their fluctuations in value, and perhaps aﬁectihg
the market price of his client’s securities to his detri-
ment. Upon principle as well as for reasons of policy
I think that, in the case of the stock-broker, the whole-
some rule which entitles the client to hold him
accountable for the market value of his securities
at the time of their conversion should be. held
equally applicable to the cases of a wrongful hy-
pothecation, a wrongful sale and a wrongful loan
of such securities. I know of no situation in
which a quasi-trustee has greater opportunities,
if so inclined, to derive improper advantage from
the possession and control of the property of his
cestui que trust, than that in which the broker carry-
ing stocks on margin for a client finds himself. In
order, as far as possible, to protect their customers
against the risks to which they would be exposed,
were brokers at liberty with practical impunity to
deal with their securities as those of the plaintiff were
dealt with in this case — in order to protect brokers
themselves against the temptation of making, it may
be, lérge illicit gains by committing such a wrong
with a minimized risk of personal loss, I think that
the drastic but salutary rules which govern the rela-
tion of trustee and cestui que trust should be applied
in all their rigour.

The very difficulty — amounting to a practical im-
possibility — of* an accounting on the basis of the
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profits which the defendants may have made by the
use of the money obtained by their illegal hypotheca-
tion of the plaintiff’s securities affords another and a
cogent reason for treating them as having become pur-
chasers of those securities when they so dealt with
them and for holding them accountable for their fair
value at that time. “This seems to me to be a simple
mode of effectually doing justice between the parties.”
Having used the plaintiff’s securities as proprietors,
the defendants’ “proceedings, I think, entitled (her) to
elect, and (she) has elected, to treat them as pur-
chasers.” Marriott v. The Anchor Reversionary Co.
(1), at pages 186, 188.

Having regard to the fact that the financial result
to the plaintiff would in all likelihood have been the
same as it is had her stocks not been wrongfully

. pledged by the defendants, it may seem a hardship to

hold them so accountable. But this observation is
equally applicable where the broker sells and after-
wards replaces his client’s stock. “This is the risk to
which such transactions are subject,” Ex parte Den-
nison(2), at page 553 ; and the law applicable to them
is “a law of jealousy,” Rothschild v. Brookman(3).
I cannot but think it deplorable that it should be held
to be the law of Canada that if a broker, carrying
stock on margin without authority, uses his client’s
shares as his own — pledges them for his general in-
debtedness — substitutes for them his personal re-
sponsibility as security to his client, the latter has not
the right, upon discovering the facts, to elect to adopt
his agent’s appropriation of his property and to hold
him chargeable with its value at the time of its con-

(1) 8 DeG. F. & J. 177. (2) 3 Ves. 552.
(3) 5 Bli. N.R. 165, at p. 190.
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version. The effect of such a decision must be great}y
to encourage breaches of duty by these quasi-trustees
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tween meum and tuum in dealing with the property -
of.their principals.
In the case of a sale the proceeds usually represent
the value of the securities; but, if not, the client’s
“right is to an account of the actual market value.
Taussig v. Hart(1). In the case of an hypothecation,
as in that of a loan, the value must be determined by
the market price at the time. If, as in the factor’s
- case (Bonzi v. Stewart(2)), the right of the client
adopting the broker’s misappropriation should be re-
stricted to claiming credit for the moneys raised
upon his securities as against the broker who has so

mingled these securities with others that it is not -

possible to determine how much of the moneys lent to
him have been obtained on the pledge of them, it may
fairly be held that a portion of the advances equal in
amount to the full value of the client’s securities was
obtained by their hypothecation. In my- opinion,
therefore, the defendants and their agents by pledging
the plaintiff’s shares for their general indebtedness
without providing for their release on payment of the
balance owing by her, and without holding under their
own control other shares of the same description
available to answer her claim, made themselves ac-
countable to her for the market value of such shares
at that time. ’ ’ .
A That right the plaintiff did not lose by her subse-

quent acceptance of the shares tendered to her by the

(1) 58 N.Y. 425, at p. 429.  (2) 4 M. & Gr. 295, at pp. 303-4,
325; 5 Seott N.R. 1, at p. 28.
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13‘1} brokers in satisfaction of her claim, or by her dealing
va;RKE with them as owner, in ignorance of what had trans-
Barr, Ppired. Without knowledge there cannot be ratifica-
Angling. tion or condonation. Johnson v. Kearley(1), at page

—— 524. The defendants are, of course, entitled in an

equitable accounting to credit for the value of the
shares at the time they were so accepted. But they
cannot insist on the plaintiff’s returning, or tender-
ing a return of such shares before suing for such ac-
counting. If, in circumstances such as those of this
case, a broker had this right, he might put a client,
who had innocently parted with shares so taken over,
in a position of serious difficulty; he might effectu-
ally deprive him of his right of action. The broker,
whose misconduct has led to such a difficulty, cannot
complain if his client elects to retain the securities
giving him credit in the accounting for their market
value when received.

This case may also be dealt with on the basis which
commended itself to Magee J. in Hutchinson v. Jaff-
ray & Cassels(2). Concealing the facts which en-
titled the plaintiff to take the position that her in-
debtedness was wiped out and that she was in fact
their creditor, and falsely representing to her that
they held and were carrying her stocks according to
her mandate, the defendants obtained from her several
payments of large sums of money and eventually of
the entire residue of the purchase price of the stocks,
with interest on the balance from time to time unpaid.
Moneys so obtained by misrepresentation—paid in
mistake of material facts concealed by the payee from
the payer — are recoverable. The law will not permit

persons holding a fiduciary position to retain them.

(1) [1908] 2 K.B. 514. (2) 1 Ont. W.N. 481.
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The brokers receive the full benefit to which they
are entitled in respect of their claim for indemnity
by having the balance of the original purchase price
unpaid by the client offset in the accounting against
the value of the converted property for which the

client receives credit. To that they have an equitable

right (Minor v. Beveridge(1)), but to nothing more.

The present action concerns 50 shares of Sao Paulo
stock bought on the 26th of April, 1906 —(all the S.P.
stock held by the defendants except 10 shares was
hypothecated for their general indebtedness on the
30th of April); 50 shares of S.P. stock bought on the
26th September, 1906— (all the defendants’ S.P. stock
was hypothecated for their general.indebtedness on
the 29th September) ; and 100 shares of L. & N. rail-
way stock said to have been bought on the 25th
August, 1906, and hypothecated in like rﬁanner, if it
was not wrongfully sold, as I think it was, on the very
day of its purchase. As to the latter stock the defend-
ants are accountable for the full price charged to the
plaintiff for it. The market prices of the S.P. stock
on the 30th April and 29th September are not in evi-
dence, but there are general statements that, when the
plaintiff’s Sao Paulo shares were hypothecated, the
market prices did not differ materially from the prices
at which they were purchased for her. The defend-
ants having failed to prove that at the respective dates
of their conversion the market prices of these shares
were lower than at the respective dates of purchase,

théy are accountable in the case of these stocks also.

for the full prices charged to the plaintiff. Tor these
sums she should be given credit —in respect of the

~ (1) 141 N.Y. 399.
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first lot of S.P. shares on the 30th April, 1906, and in
respect of the second lot, on the 29th September, 1906.
She is chargeable with interest on the balance of the
purchase price of the first lot unpaid between the 26th
and the 30th April, and in respect of the second lot on
a like balance from the 26th to the 29th September, at
the rates shewn in the defendant’s accounts in which
she appears to have acquiesced. No interest is charge-
able against her in connection with the L. & N. trans-
action. She is chargeable with the purchase price of
these several stocks and is entitled to credit for all

~ moneys paid by her to the defendants for principal,

interest and commissions, including the original mar-
,c‘;inal payments and the final payment of the 3rd of
June, 1907. Upon the sale of the first lot of Sao Paulo
she was credited with the proceeds. That credit must
stand. She took delivery from the brokers on the 3rd
of June, 1907, of 50 shares of Sao Paulo and 100
shares of L. & N. The defendants are entitled to
credit for the market value of these shares at that
date. The plaintiff is entitled to interest at 5% on
any balance from time to time standing to her credit
on such accounting and upon the final balance, which
would stand to her credit after the payment of the
3rd of June, 1907, from that date until this action
was brought ; and to interest on her claim thus ascer-

tained until judgment.
Appeal dismissed with costs.

Solicitor for the appellant: W. C. Mackay.

Solicitors for the respondents: Malone, Malone &
Long.

¥
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MORANG AND COMPANY (DE-]I
’ APPELLANTS;
FENDANTS) t.iivneininnnnnrnnans
AND
WILLIAM DAWSON LeSUEUR
(PLAINTIFF) ... iuteeaaass RES?ONDENF'

ON APPEAL FROM THE COURT OF APPEAL: FOR ONTARIO.

Contract—Literary work—Publisher and author—Obligation to
publish.

In 1901, M & Co., publishers of Toronto, and L., an author in Otta-

wa, signed an agreement, by which L. undertook to write the
life of the Count de Frontenae for a work entitled “Makers of
Canada,” in course of publication by M. & Co.; the latter agreed
to publish the work and pay L. $500 on publication and a like
sum when the second edition was issued. This contract was
carried out and the publishers then proposed that L. should
write on the same terms, the life of Sir John A. Macdonald,
for which that of William Lyon Mackenzie was afterwards sub-
stituted. L. prepared the latter work and forwarded the manu-
seript to the publishers, who, although they had paid him in
full for it in advance, refused to publish it, as being unsuitable
to be included in “The Makers of Canada.” L. then tendered to
M. & Co. the amount paid him and demanded a return of the
manuscript, which was refused, M. & Co. claiming it as their
property. In an action by L. for possession of his manuseript,

Held, affirming the judgment of the Court of Appeal (20 Ont. L.R.

594), Idington and Anglin JJ. dissenting, that he was entitled
to its return.

Held, per Fitzpatrick C.J., that the property in the manuseript (or

what is termed literary property) has a special character, dis-
tinet from that of other articles of commerce; that the contract
between the parties must be interpreted with regard to such spe-
cial character of the subject-matter; that it implies an agreement
to publish if accepted; and when rejected the author was entitled
to treat the contract as rescinded and to a return of his prop-
erty.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff and Anglin JJ.
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Held, per Davies and Duff JJ., that there was an express contract
for publication and an implied agreement that the manuseript
was to be returned if publication should become impracticable
for such reasons as those given by the publishers.

Held, per Duff J., that the publishers, until publication, could be
treated as having possession of the manuscript for that purpose
and, that purpose failing, there was a resulting trust in favour
of the author.

APPEAL from a decision of the Court of Appeal’
for Ontario(1), affirming the judgment at the trial in
favour of the plaintiff, .

The only question raised for decision on this ap-
peal was whether or not the plaintiff, LeSueur, who
had written the life of William Lyon Mackenzie' for
the defendants, under the circumstances and in per-
formance of the contract mentioned in the above head-
note, was entitled to the return of his mss. which the
defendants refused to publish. The trial Judge held
that he was so entitled and his judgment was
affirmed by the Court of Appeal, Moss 'C.J.0. dissent-
ing. The defendants have appealed to the Supreme
Court of Canada from the last mentioned judgment.

Hellmuth K.C. for the appellants. The plaintiff
merely sold his mss. to the publishers and the pro-
perty passed as in the case of any chattel. See Parker
V. Cunliffe(2). |

As to incorporating other terms in the written con-
tract see Lowell and Christmas v. Wall(3).

The control by the publishers of the copyright
given them by the contract vests in them the property

‘in the mss. under the “Copyright Act.” Ward, Lock &

Co. v. Long(4).
Laflewr K.C. for the respondent.

(1) 20 Ont. L.R. 594. (3) 27 Times L.R. 236.
(2) 15 Times L.R. 335. (4) [1906] 2 Ch. 550.
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THE CHIEF JUSTICE—Once it is admitted, as it is
by both parties here, that the manuscript Life of Mac-
kenzie which the respondent was commissioned to
write was originally intended for publication ir book
form in the series then being published by the appel-
lant and known as “Makers of ‘Canada,” such an
intention based on the facts revealed by the evidence
implies a tacit agreement to publish the manuscript,
~ if accepted ; and, the manuscript having been rejected
as unsuitable for the purpose for which it was in-
tended, no property in it passed and the respondent
was entitled to ask that the contract be rescinded and
the manuscript returned upon the repayment of the
money consideration which he had received.

~ I cannot agree that the sale of the manuscript of a
book is subject to the same rules as the sale of .any

other article of commerece, e.g., paper, grain or lumber.

The vendor of such things loses all dominion over
them when once the contract is executed and the pur-
chaser may deal with the thing which he has pur-
chased as he chooses. It is his to keep, to alienate or
to destroy. But it will not be contended that the
publisher who bought the manuscript of “The Life
of Gladstone,” by Morley, or of Cromwell by the same
author, might publish the manuscript, having paid the
author his price, with such emendations or additions
as might perchance suit his political or religious
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views and give them to the world as those of one of the. -

foremost publicists of our day. Nor could the author
be denied by the publisher the right to make correc-
tions, in dates or otherwise, if such corrections were

found to be necessary for historical accuracy; nor -

could the manuscript be published in the name of
another. After the author has parted with his pecuni-

7
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\
1911 apy interest in the manuscript, he retains a species of

Mﬁ}me personal or moral right in the product of his brain.
1,,0' Lyon Cen, note to Sirey, 1881.1.25.
LeSuEve. What I have said is sufficient to shew that what is

T}‘Ssg;ef called literary property has a character and attributes

—— of its own and that such a contract as we are now

called upon to consider must be interpreted and the

rights of the parties determined with regard to the

special nature of the thing which is the subject of the

contract. Cox v. Cox(1). An ancient manuscript

or a papyrus might have by reason of its antiquity or

the circumstances surrounding its discovery some in-

trinsic monetary value. But what may be the value

to the writer or to the publisher of the manuscript

in question here, so long as it is allowed to remain in

. the pigeonhole of the latter ? What was the consider-

ation for the payment of $500 ? Not the paper on

which the manuscript is written ; its value is destroyed

for all commercial purposes. Not the paper with the

© writing on it; that can have no value without publi-

“cation, except for the purposes suggested by Mr. Jus-

tice Meredith. The only way in which the appellant can

legitimately recoup himself for his expenditure must

be by the publication of the manuscript, and in this I

find an additional reason for holding that publication
was an implied term of the contract.

In the absence of English authorities on the sub-

ject, I referred to the French books which treat at

" great length of such contracts as we are now con-

sidering. The majority of Fréench writers, and among

them some of the most eminent, such as Pardessus,

held that the obligation to publish is always to be

considered as an implied term in every contract for

(17 90 R.R. 601.
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the purchase of the manuscript of a book; but admit-
ting with the minority that a contract might be drawn
which would transfer the whole property in the manu-
script to the purchaser so-that it would be in his
power to retain it in his possession for hjs own per-
sonal use, all the French authorities admit that where,
as in the present case, the parties have chosen to leave
so much to intendment and implication, the court
should give to the contract a construction wide
enough to include the obligation to publish, that be-
‘ing, generally speaking, the more probable intention
of the parties, as it was in this case their admitted
intention at the inception of their negotiations.

See Pandectes Francaises, vbo. Propriété littér-
aire, Nos. 1912 and 1918. Pouillet, Propriété littér-
aire, 2nd ed., No. 308.

In conclusion, therefore, I hold that, as argued on
behalf of the respondents and as found in both courts
- below, the conditions which together made up the con-
sideration moving to the respondent were the pay-
ment of the stipulated price, $500, in instalments: of
$250 each, and the publication of the work in and as
~ part of the series, “Makers .of Canada.” The re-
spondent fully performed his contract when he wrote
and delivered the manuscript and if, in the exercise
of his undoubted right, the appellant properly rejected
it ‘as unsuitable for the purpose for which it was in-
tended, viz., publication in the “Makers of Canada”
series, then both parties were free to rescind the con-
tract altogether and the respondent upon the return
of so much of the consideration as he had received was
entitled to have the manuscript returned to him. It
cannot be denied that by the appellant’s refusal the
respondent was deprived of the chief consideration

T2
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which moved him to write the manuscript, that is the
benefit to his literary reputation resulting from pub-
lication. Tindal C.J. in Planché v. Colburn(1).

It is unnecessary for me to go over in detail the
evidence of the contract and the correspondence, all of
which must be taken into consideration, as well as the
standard form of contract used by the publisher with
all his contributors. In the judgment of the Court
of Appeal and in the notes of my brother judges all
that is useful is discussed with much ability.

For the short reasons which I have just given and
for those more fully set out by Mr. Justice Meredith in
the Court of Appeal, I would confirm the judgments
below and dismiss this appeal with costs.

Davies J.—I think this appeal should be dis-
missed. From the fact that no regular contract was
drawn up between the parties regulating their duties
and rights, and these latter have to be determined
from the rather loose correspondence between them,
all the difficulties have sprung.

It is impossible in my judgment to put a proper
construction upon this correspondence and fairly to
deduce from it what the real intentions of the parties

" were without reference to their previous dealings.

The-appellant’ conﬁpany was engaged in publishing
an historical series of books under the name “Makers
of (Canada,” and in the year 1901 the respondent, Le-
Sueur, had agreed to write for that series “The Life
of Frontenac,” and to complete it by a fixed date. The
company on its part agreed to publish the book at
its own expense in that series and to pay the re-

(1) 34 R.R. 613.
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spondent certain royalties specified in the agreemént

as his compensation. Frontenac was written, ac-

cepted and published in the series, but by mutual’

agreement the method of payment was changed from
the royalties previously agreed upon to two cash pay-
ments of $250 each, payable one on the publication of
the book and the other on the publication of its
second edition. o
. .Some years afterwards the company suggested
to Mr. LeSueur that he should write for “The Makers
of Canada” the life of Sir John Macdonald “on the
same terms as Frontenac,” but afterwards feeling
itself committed to another writer for Macdonald’s
life, suggested to the respondent that he should write
the life of William Lyon Mackenzie instead, saying in
one of their letters to respondent that “the Mackenzie
book offers as good an opportunity for.ydu as the Maec-
donald.” TFinally LeSueur agreed to write “Macken-
‘zie.” Inits letter of 11th December, 1905, so often re-
ferred to in the argument, the company speaks of the
agreement as a bargain with them by LeSueur “to do
William Lyon Mackenzie for the sum 0f$5\00, pay-
able in instalments of $250 as outlined.” - |

The respondent LeSueur wrote the book and de-
livered the manuscript to the appellant company, but
before its delivery he had been paid the whole con-
sideration money of $500. ]

In the result the company declined to publish the
manuseript on the ground that it was not suitable for
the series for which it had been prepared and although
respondent on learning their refusal to publish
promptly tendered them back the $500. he had re-
ceived and demanded the return of his manuscript, the
company declined to accept the money tendered or
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return the manuscript, expressing their view that “ac-
cording to the terms of the agreement under which
you did the work and were paid for it the manuscript
is the property of the company.”

The issue between the parties was therefore whe-
ther under the contract. between them the total con-
sideration for the writing and delivery of the manu-
seript life of Mackenzie was the money payment of
$500 as contended by the company, or whether its pub-

' lication in the series of “The Makers of Canada” was

an integral part of the consideration as contended by
respondent LeSueur.

The respondent does not, of course, contend that
the company had not the right to reject a manuscript
unsuitable for the purpose for which it was intended,
but that having rejected it and refused to publish, he,
as the writer, had the right on returning the money
consideration to a return of his manuscript.

I think the argument submitted by the respondent
in support of the judgment of the Court of Appeal is
sound, namely, that in effect the contract provided
that LeSueur should write a manuscript life of Mac-
kenzie substituted for Macdonald with the hope that
it would be accepted and published by the company
in their series of books “Makers of Canada’; that
until acceptance the author was at all the risks of
suitability or unsuitability of the manuscript; that if
accepted the property passed and the company was
bound to complete the money payments if incomplete
and publish the manuscript as part of the series, while
if rejected no property in the manuscript passed and
no right to retain the rejected manuscript remained
after the tender or return of the money consideration
paid by them. It seems a constrained and unreason-
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able construction of this contract to hold that under
it the publisher should not only keep but be bound
to keep and pay for an unsuitable manuscript. If the
publisher was not so bound that, of course, would put
an end to his claim as of right to retain the manu-
script and still not publish it:

The whole question rests upon the construction of
the contract and not upon any spec1al rights of either
authors or publishers apart from contract. In my
opinion the terms of the Frontenac contract were
agreed upon as those which should govern the writing
of the life of Macdonald, and when Mackenzie was
. agreed to be substituted for Macdonald it was upon
the same terms except where specifically changed.

Publication in the series was undoubtedly one of the
terms or consideration for the writing of Frontenac.

It was incorporated in the Macdonald contract in
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clear language, and when Mackenzie was substituted -

‘for Macdonald and nothing said changing that speci-

fic-term of the contract as part of the consideration

which the author was entitled to.claim, must be held

to have remained part of the Mackenzie contract now

in controversy. o
The appeal should be dismissed.

IpiNgTON J. (dissenting) .—The appellant company
of publishers were publishing a series of biographical
works known as “The Makers of Canada.”  The re-
spondent had, pursuant to a written contract with
them, dated 26th August, 1901, written a life of Count
Frontenac which seems to have been finished in the
early summer of 1905. He was ,engaged also appar-
ently as reader and critic of other werks in the same
series.

In December, 1905, he had in the course of this
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latter service, so reported upon the life of one Macken-
zie, which had been contributed by another person for
the same series, that its publication was suppressed.
In reference to this and other like works, appel-
lant’s manager wrote on the 6th of December, 1905, to
respondent, and amongst other things, said:

You have given the period considerable study, and have furnished
us with copious notes, which ought to make it comparatively easy to
do the Mackenzie book. I wish you would reconsider your position
regarding this and undertake the book, for which we will give you
$500.

On the 7th of December, 1905 the respondent rephed

as follows:
. Ottawa, 7th Dec., 1905.
Dear Mr. Morang:—

The life of W. L. Mackenzie is a ticklish bit of work for the
simple reason that you cannot write it so as to please both parties,
but as Wrong has decided not to take it up, I will take it in hand
on the terms you mention, and have it ready by the 1st of July next,
or at latest by 1st August.

I see there is a movement on foot for raising a monumeut to
Mackenzie in Toronto, and doubtless if the scheme is carried out
there will be a good deal of glorification of him in connection there-
with. I feel as if my book would not be quite in key with it all.

However, I will try my best to do justice to him and to view
such faults as he had Wlth charity.

Yours sincerely,
(Sgd.) W. D. LESUEUR.

On the 11th of December, 1905, the appellant re-

plied -as follows: ’
11th Deec., 1905.

Dear Dr. LeSueur:— N

In reference to your letter of the 7th, in which you accept our
offer to do William Lyon Mackenzie for the sum of $500.00 payable
in instalments of $250.00 as outlined. Your stipulation that you
will have it done by the first of July, or the first of August, is satis-
factory. We accept your offer.

i ‘! . Yours very truly,
Dr. W. D. LeSuruUg,

88 Maclaren Street,
" Ottawa, Ont.
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These letters seem to form a tolerably clear con-
tract needing no interpretation except the surround-
ing facts and eircumstances to indicate who and what
the man Mackenzie was, and the nature and probable
size of the book to be written.

The manuscript was produced by chapters from
time to time and so delivered to appellant.’

The $500 was paid by the monthly remittances on
account of this and other literary services according
to the wishes which respondent had later indicated

would suit his purpose and convenience better than

two instalments which originally may have been con-
templated.

These payments -had so progressed that by the
26th of July, 1907, the respondent felt it right to say
he had got $650 for this and other work, in all amount-
‘ing to $680, and yet he had not got Mackenzie off his
hands, and asked further payments to be stopped until
he was in credit again.

He says in the same letter, “When I hand you over
Mackenzie and begin the index you can begin paying
me again.” The index, I gather, was not a necessary
part of the contract to write the Mackenzie life. .-

He refers also in the same letter to facts relative
to the progress of the Mackenzie book and his work,
but nothing turns thereupon.

The work was finished and delivered and all paid

for when appellant’s readers seem to have condemned
it as out of harmony with the rest of the series.

The respondent, feeling no doubt naturally hurt,
and acting as a high-minded man might, tendered the
repayment of the $500 and demanded the return of
the manuscript.

The appellant company refused this. They say the
property in the manuscript had become theirs.
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- Respondent brought this action for recovery of the
manuscript and for damages, but at the trial aban-
doned the latter and was awarded the former.

This judgment having been maintained by the
Court of Appeal we are asked to reverse it.

I confess I have found considerable difficulty in
understanding upon what ground the judgment pro-
ceeds. Divers reasons are given. Amongst others an
implication is found that the contract had proceeded
upon the understanding that the work, when pro-
duced, would be published in the said series.

In the evidence it appears that in the way of ad-
vertising this series the respondent is put down as the
writer who was expected to deal with the life of Mac-
kenzie. ‘

How can this inducement to subscribers form part
of this contract which had preceded the advertising?

The entire contract is in writing. The respondent
frankly admits he had made no other or further terms
orally. , .
It is said that an implication which entitles the
plaintiff to rescission arises from the mnature of the
work or from that coupled with the earlier written
contract relative to the life of Frontenac.

Two complete answers appear to me to meet this
latter suggestion. In the first place there is not a
word in this contract to import the other one or its
terms into this. In the next place if it could be taken
as a guide to find the intention of the parties, there is
in the Frontenac contract an express provision for
delivery of the manuscript to the appellant. And
that is followed by an express assignment of all rights
and property in the work; and an agreement that the

. company shall have the exclusive right to take out
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copyright for it and get renewal thereof and to
publish it during the terms thereof. Then in con-
sideration of all that the company agree to publish
at their own expense in such style as they deem advis-
able, and to pay the author a royalty named.

This provision for a royalty was abandoned by a
later agreemen‘t, and a lump sum agreed upon in lieu
thereof, before the contract we have to pass upon was
thought of.
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I cannot see how under such a contract the non-

publication could have in law the effect of divesting
the company of the property in the manuscript
solemnly ‘assignéd and pursuant thereto delivered to
the purchasers. ,

So far from the prior contract aiding respondent
it is, if those terms of it that remained unchanged at
the time this was entered into are to be imported into
this one pro tanto as evidencing the relations of the
parties thereto, an impassable barrier in the way of
respondent asserting a title to the property in the
manuscript, by reason of the terms and by 'f(‘)rce of
the “Copyright Act.” . _

If we consider this contract independently of aught
else, then I can see no basis for such an implication
of right to divest the owners of their property clearly
vested in them by virtue of the terms of the contract
and delivery of the goods so contracted for.

Can it be possible to hold that the appellant having

accepted and paid for the work as agreed, could,
merely because it did not when produced suit certain
views, and its publication be a doubtful venture, re-
turn the manuscript and demand the $500 and recover
it ? , '

It may suit respondent to have this done in this
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case, but how many writers could endure such a test
of the like contract ?

. The right of rescission, if implied at all, must be
mutual and reciprocal. I can find no warrant for
holding such a thing as an implication of such a right
based merely on disappointment.

Novel theories as to the consideration being of a
two fold or combined character, that is money and
fame, are no more workable as implications of law in
contracts respecting products of the brain put into
manusecript than into other things.

If the workmen desires, in addition to the cash

consideration, something else springing from the use
of the products of his labour, then he must stipulate
for it.

There exists in law no implied condition precedent
as suggested here, that the property in any product of
a man’s labour with either pen or pencil, or brush or
chisel, does not pass until it reaches the point or place,
and be put to the use, where he ¢an admire, and ask
others to admire it; no matter how reasonable his
hopes or expectations of such ambition being gratified
and that gratification becoming part of the fruits of
his labour.

I agree in all that Chief Justice Moss has, in his
judgment, said relative to this case, save the possible
implication he sees that in this case there might have
existed a right in appellant to reject the work.

It does not seem to me under the circumstances of
this case that even that possibility of rescinding the
contract existéd, so long as the labour was honestly
done to the best ability of the workman who was well
known to the publisher and employer. It is the pro-
duet of that particular man’s brain he is buying and
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the workman is selhng Its publication may be pre
vented by a fire destroying the manuscript, or a wave
of public opinion destroying its value. No such thing
as right of rescission can in either case be held pos-
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plight.

Even publishers signing contracts to pay literary
workmen of whose capacity they have had an oppor-
tunity to judge, must reserve such rights if they wish
to enjoy same. If another view is conceivable then
the right implied must surely be mutual. I can find
no such implied right, and unless expressed it does
not exist.

The appeal should be allowed with costs here and
in the courts below.

DuUrr J.—One. of the terms of the agreement be-
tween the appellants and respondent was, I think,
that the appellants should publish the respondent’s
book as part of the consideration for the stipulations
that he should write the work mentioned and that it
was to become the properfy of the appellants.

It is, in my judgment, impossible to escape this
conclusion except by acting upon the invitation of the
appellants to shut one’s eyes to everything which pre-
ceded the last two or three letters of the correspond-
ence in which the arrangement was finally concluded.
That, of course, is contrary to all principle unless it is

‘perfectly clear — what nobody suggests in this case —
that in these few letters the parties were professing to
state completely the terms of their agreement. “It is
one of the first princif)les,” said Lord Cairns, in

| Hussey V. Home Payne(l),

(1) 4 App. Cas. 311 at p. 316.
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that where you have to find your contract or your note or memor-
andum of the terms of the contract in letters, you must take into
oconsideration the whole of the correspondence which has passed.

The matter becomes perfectly simple when one
looks at the transactiops and communications be-
tween parties in the order in which they occurred.
They came together in 1901. In that year the re-
spondent was asked to write the biography .ofr
Count Frontenac for a series of biographies of men
prominent in the history of Canada to be known as
the “Makers of Canada.” The respondent consented
and a formal contract was executed in these terms:

W. D. LeSueur, of Ottawa, Ont., hereinafter called “The author,”
hereby enters into an agreement with George N. Morang & Company,
Limited, publishers, of Toronto, to write “A life of the Count de
Frontenac.” The said work to contain not less than 65,000 words
and not more than 70,000 words. And the author hereby agrees to
deliver the manuscript of the same to George N. Morang & Com-
pany, Limited, complete, on or before Ist March, 1902.

The author hereby grants and assigns to George N. Morang &

‘ Company, Limited, all rights and property in the above-mentioned

work, and agrees that they shall have the exclusive right to take
out copyright, and to hold said copyrights and renewals, and'to pub-
lish said work during the terms thereof.

In consideration of the rights granted, George N. Morang & Com-
pany, Limited, agree to publish the work at their own expense in
such style or styles as they deem most advisable, and to pay the
author, or his legal representatives, a royalty of ten (10) per cent.
on the retail price of all copies sold in the Dominion of Canada,
and a royalty of five (5) per cent. on all ecopies sold in England
or foreign countries at special edition prices.

" It is understood and agreed that mo royalty shall be paid on

any copies given away, or destroyed, or sold at a price below cost.

Statements of sale shall be rendered to the duthor by George N.
Morang & Company, Limited, half-yearly, on June 30th and on De-
cember 31st of each year. '

It is agreed that George N. Morang & Company, Limited, shall
furnish to the author, free of charge, five copies of the volume as
published, and should the author desire any more copies for his own
use they shall be supplied at one-half the retail price.
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Executed this 26th day of August, nineteen hundred and one.

Witness:
H. B. LeSueur. ]
George N. Morang & Company, Limited,
George N. Morang,
. President.
W. D. LeSueur.

The arrangement contained in this document —
the agent of the appellants, one of the editors of the
series, so represented to the respondent when he
signed it and the fact is not in dispute — was identi-
cal with that entered into between the publishers and
each writer contributing to the series. The respond-
ent completed the work which was the subject of this
arrangement in 1902, and it was published in 1906.
In the meantime the respondent came into communi-
cation with Mr. G. N. Morang, the President of the
appellant company, and very friendly and confidential
relations sprang up between them. The respondent
became a member of the editorial staff engaged in edit-
ing the “Makers of Canada” and was asked to and did
edit three works of the series. Among the manu-
scripts he was asked to read was that of a life of W.
L. Mackenzie. Largely as a result apparently of the
respondent’s report on this manuscript it was decided
by Morang that it was not suitable for publication.
Then in December, 1905, the respondent was requested
himself to undertake the book on Mackenzie; and
this after some demur he finally agreed to do. The
correspondence leading to this result seems conclusive
on the point in hand. The first letter in evidence is
one dated 4th October, 1905. This letter records the
fact that the appellants have purchased the respond-
ent’s “rights in Frontenac,” and that in consideration
of the abandonment by the respondent of his right to
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royalties under his formal contract he was to receive
$250 on publication of the first and the same sum on
the publication of the second edition. Morang then,
referring to a proposal that the respondent should
undertake the life of Sir John Macdonald, said:

If you undertake Macdonald, I suppose the same terms as the Front-
enac will be agreeable to you.

It is impossible, I think, to suppose that (especially
having regard to what had passed at the time of the
execution of the contract of 1901) it could have oc-
curred to anybody in the respondent’s position that
in proposing this arrangement the appellants were
contemplating a departure from the Frontenac con-
tract in one of its most essential terms. The sugges-
tion here is that “terms” relates only to the money
consideration. But what is there to justify such a
limitation ? The express agreement to publish was a
vital part of the arrangement. Delete that and the
whole consideration under the original contract and
under the substituted arrangement mentioned in the
letter disappeared. On this ground alone the suggested
limitation of the natural meaning of the words is in-
admissible. But apart altogether from the fact that
under the arrangement the right to payment rested on
publication—the publication as an object in itself was
a substantial part of the consideration the writer was
to receive without which (it does not require his testi- -
mony to shew) he would not have undertaken the
work. It is equally impossible' to suppose that the
writer could understand this proposal in a sense dif-
ferent from that in which it was read by the re-

‘spondent.

We start then with this as the proﬁosed basis of
any arrangement for a biography of Macdonald: that
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if the respondent undertake it he shall do so upon the
same understanding as to publication as that which
applied to the book he had already written. The book
on Macdonald was in the result not written by the
respondent, but while the matter of the person who
was finally to be entrusted with this book was in
doubt, a suggestion was first made to the respondent
respecting Mackenzie. On the 29th October Morang
writes referring to the book on Maecdonald, that he
does not expect that book to be finished by the gentle-
man who was then engaged upon it, and adds:

But if he should write on receipt of Edgar’s letter agreeing to
do what we require, I am sure you will do as you offered here, take

another book. I think the “Mackenzie” book offers as good an op-
portunity for you as the Macdonald.

In December, however, Morang had become con-
vinced that the biography of Macdonald would be
satisfactorily completed by this person and definitely
proposed that the respondent should assume the task
of dealing with the career of Mackenzie. The passages
in the correspondence relating to the subject are as

follows:
Dee. 6th, 1905.

Prof. Edgar tells me that Wrong has decided that in his present
position, it would not be wise for him to tackle Mackenzie. He
practically decided to do it, but one of his cautious advisers warned
him against it, and he has given us his decision. Hughes does not
know, and never will know who advized us regarding his book. You
have given the period considerable study, and have furnished us
with copious notes, which ought to make it comparatively easy for
you to do the Mackenzie book. I wish you would re-consider your
position regarding this and wndertake the book, for which we will
give you $500.

Dec. 7th, 1905.
Dear Mr. Morang:—
The life of W. L. Mackenzie is a ticklish bit of work, for the
simple reason that you cannot write it so as to please both parties,
but as Wrong has decided not to take it up, I will take it in hand

8
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on the terms you mention, and have it ready by the Ist of July next
or at the latest by lst August.

I see there is a movement on foot for raising a monument to
Mackenzie in Toronto, and doubtless if the scheme is carried out
there will be a good deal of glorification of him in connection there-

with. I feel as if my book would not be quite in key with it all.

However, I will try my best to do justice to him and to view
such faults as he had with charity.

Yours sincerely,
(Sgd.) W. D. LESUEUR.

11th Deec., 1905.
Dear Mr. LeSueur:—

In reference to your letter of the 7th, in which you accept our
offer to do William Lyon Mackenzie for the sum of $500.00 payable
in instalments of $250.00 as outlined. Your stipulation that youm
will have it done by the first of July or the first of August is satis-
factory. We accept your offer.

Yours very truly.

e T L e

* This correspondence seems to leave little room for
controversy. The book on Macdonald if undertaken
was, as we have seen from the letter of the 4th of
October, to be done on the same terms as that on
Frontenac — which included an undertaking to pub-
lish on the part of the publishers. In default of
the book on Macdonald one on Mackenzie was to be
taken up. The offer is then made in concrete form to
pay $500 for this last work — the exact sum the re-
spondent was to receive for the first work; and finally
— the respondent having agreed to this figure —
Morang puts the matter beyond dispute by acknow-
ledging the receipt of the respondent’s acceptance of
“our offer to do W. L. Mackenzie for the sum of $500
in instalments of $250 as outlined.” This last phrase
can refer only to the passage already quoted from
the letter of the 4th of October, stating the terms on
which the respondent had agreed to the commutation
of his royalties from the sale of the life of Frontenac;

\

..
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and demonstrates that in the appellant’s view the
parties were proceeding on the conditions already
established by that letter.

That point being reached the remaining questions
do not appear to present any grave difficulty. The
appellants having received the respondent’s manu-
script refused to publish it on the grounds stated by
Morang in a letter of the 6th of May, 1908. 1In
effect these grounds were that the book as a whole
presented a view of Mackenzie’s character and career
and of the controversies in which he was engaged en-
tirely at variance with views expressed upon the same
points in other books of the series and with current
historical opinion; that Mackenzie’s character and
career and public views had been discussed in a spirit
of hostile criticism ; and that as the subjects of other
biographies in the series had been treated with sym-
pathy Mackenzie and the movements he represented
would appear to have been singled out for unfair
partisan attack. The publication of such a work
would (the publishers thought) gravely discredit the
series as a whole and seriously interfere with the sale
of the books.

In these circumstances the respondent did not
insist upon the publication of his book. He did what
might have been expected having regard to the char-
acter of this criticism — he tendered repayment of the
money he had received on account of his work and
asked for the return of his manuscript. The pub-
lishers after some delay took the position that the
manuscript was their absolute property and refused
his request. »

It is not necessary to decide whether circumstances
in faet existed which justified a refusal to publish.

8%
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E’Ll What appears to me to be perfectly clear is that on
Morane Such grounds as those stated, the appellants could not
&f"' rightly refuse to publish while retaining the manu-
LeSurvr. geript; that the refusal to publish on such grounds

Duff J.  constituted in effect a rejection of the manuscript.

T It is not doubtful that the formal contract of 1901
left open many things to implication. The writer is -
to write a life of Frontenac containing a prescribed
number of words; and the life of Frontenac so written
is to become the property of the publishers and to be
published by them. But it is not to be supposed that
the writer merely undertook to put so many words
together in the form of a book which might satisfy the -
description “Life of Frontenac.” He had been selected
as a person of competent skill to write a book for a
certain series the general tone and character of which
was well known to him and (while I think it is impos-
sible to imply any absolute warranty of fitness for
publicatién in that series) it is undeniable, I think,
that he must be taken to have warranted to use hon-
estly his best care and skill in the production of a
work which should meet the reasonable expectations
of the publishers in that regard, so far as he could
fairly do so in justice to himself. Then there is a
covenant to publish. That covenant in form is abso-
lute; but if it had entered the mind of either party
that the book when produced might be of such a char-
acter that the publishers in good faith should believe
the publication of it likely to destroy or gravely de-,
preciate the commercial success of the series as a
whole and the writer should be unable from conscien-
tious reasons to alter his work to meet the publishers’
views — then I should think it may be presumed that
all parties as reasonable people would have agreed



VOL. XLV.] SUPREME COURT OF CANADA.

that in such circumstances the publishers should have
the right to refuse to publish. So with the provi-
sion that the book was to be the property of the pub-
lishers; the right to refuse to publish would, in the
event of such refusal, involve the correlative right on
the part of the author to the return of his manuscript.
If it had been suggested that in a given contingency
the publishers should be relieved from the obligation
to publish it is, I think, inconceivable that either
party would have considered it possible in the event
of such a contingency occurring and the publishers
acting upon it that they should at the same time be
entitled to retain the manuseript and suppress the
author’s work.

The case in this aspect of it is one of that class
(referred to in Dahl v. Nelson, Donkin & Co.(1), at
page 59, by Lord Watson) in which the parties
to a contract have not expressed their intentions
in the particular event which has happened (the
production of a work which in the opinion of the
publishers could not be published without gravely pre-
judicing the sale of the whole series), but have left
them to implication. In such a case his Lordship
says:

A court of law, in order to ascertain the implied meaning of the
contract, must assume that the parties intended to stipulate ‘for
that which is fair and reasomable, having regard to their mutual
interests and fo the main objects of the contract. In some cases
that assumption is the only test by which the meaning of the con-
tract can be ascertained. There may be many possibilities within
the contemplation of the contract * * * which were not
actually present to the minds of the parties at the time of making
it, and, when one or other of these possibilities becomes a fact, the
meaning of the contract, must be taken to be, not what the parties

did intend (for they had neither thought nor intention regarding
it), but that which the parties, as fair and reasonable men, would

(1) 6 App. Cas. 38.
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presumably have agreed upon if, having such possibility in view,
they had made express provision as to their several rights and
liabilities in the event of its occurrence.

I should add that such having been the rights of
the parties under the original contract those rights
were, obviously, not affected by the fact of the money
consideration having afterwards been advanced before
the completion of the work.

But apart from any such implications the judg-
ment must, I think, be supported. The appellants ob-
tained this manuscript upon the faith of an agreement
to publish it. In refusing to publish it they are guilty
as Malins V.-C. said, in Chattock v. Muller(1), at
page 181, of
a flagrant breach of duty which in this court has always been con-
sidered as a fraud.

In such a case, the learned V.-C. adds,
the court would be bound if possible to overcome all technical
difficulties in order fto defeat the unfair course of dealing.

One remedy, I am inclined to think with Meredith
J. in the court below in view of this feature of the case
open to the respondent was specific execution of the
agreement to publish. The case appears to be analog-
ous to those cases in which a railway company having
obtained possession of land on a promise to construct
buildings thereon and afterwards refusing to do so the
court, notwithstanding the general rule that specific
performance will not be granted of an agreement to
build, decrees the execution of the promise upon the
faith of which the company got the land, e.g., Wolver-
hampton Corporation v. Emmons(2); Wolverhamp-

‘tow and Walsall Railway Co. v. London and North

ﬁVestern Railway Co.( 3).. But I do not think the re-

(1) 8 Ch. D. 177. (2) [1901] 1 K.B. 515.
(3) LR. 16 Eq. 433, at pp. 440, 441.
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spondent is confined to that. The suppression of this
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the agreement under which the appellants obtained LESUEUR-

possession of it that the court will, if possible, as
Malins V.-C., says, “overcome all technical difficulties”
to make that impossible. The decision of this court in
Briggs v. Newswander (1), is authority for the propo-
sition that the appellants until publication had posses-
sion of the manuscript for that purpose; and, the
purpose having failed, there is a resulting trust in
favour of the respondent.

On these grounds I humbly think the appeal fails.

ANGLIN J. (dissenting).—Apart from any effect
which should be given to section 18 of the “Copy-
right Act” (R.8.C. ch. 70), T am of the opinion that,
on the proper construction of the letters of the 6th,
Tth and 11th December, 1905, the entire and unquali-
fied right of property in the manuscript in question
is vested in the appellant company and. the respond-
ent is not entitled to its return upon recouping to
the company the sum which had been paid him for it.
These three letters contain the contract of the parties,
except a8 to one term, viz.: the dates at.which the
two instalments of $250 each should be payable, as to
which, because of the reference in the words, “as out-
lined,” contained in the letter of the 11th December,
parol evidence was probably admissible.

The contract between the parties was an employ-
ment of the plaintiff by the defendant company to
“do” for it the life of William Lyon Mackenz1e, for
which it agreed to pay him $500.

(1) 32 Can. S.CR. 405,

DuﬁJ
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Except the ordinary warranty that his work would
be done with reasonable care and skill, there was no
undertaking on the part of the author as to the
character of his production — certainly none that he
would produce a work in which only views agreeable
to the publishers should be put forward. For a book
written with the reasonable care and skill exigible
from an author, the company bound itself to pay the
stipulated price. It could not, I think, have justified
a refusal to pay that price merely because conclusions
reached by the author upon the acts and conduct of
the subject of the biography were such that, as pub-
lishers, its directors deemed it inadvisable to place the
book on the market.

On the other hand, the publishing company cer-
tainly did not undertake to publish any book written
with reasonable care and skill which the author might
tender to it, however unsatisfactory his conélusions,
however unsuitable his production for the purpose for
which it designed to use it. Neither is it possible, in
my opinion, to imply upon its part an undertaking,
in the event of its failure to publish the plaintiff’s
work, on being recouped the price which had been
paid for it, to return him his manuscript with liberty
to him to publish it or to have it published through
another house, thus probably rendering available to
some rival publisher a book which he might sell in
competition with a volume of the appellant’s own
series. It is only by the implication of such a term or
provision in the contract that the plaintiff can suc-
ceed, and the question for our consideration is whe-
ther such an implication should be made.

An author may make any agreement he pleases re-
garding the disposition of his manuscript. He may
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assign it absolutely or subject to any condition or
restriction upon its use. Such reservations or con-
ditions as he makes and expresses the courts will
protect and enforce. Jefferys v. Boosey (1), at pages
867-8. Certainly, too,

there are some things which no one would think of expressing in
terms, though undoubtedly they would form part of any contract
made on such a subject. :
Lawrence & Bullen v. Aflalo(2), at page 20. The
question with which we are now confronted is whether
any, and if so, what implication should be made in
regard to a matter for which the contract does not
expressly provide. This is not a question of law; it
is a question of intention — a question of fact. While
upon such questions “each case must stand on its
own merits,” we may discover in the authorities some
analogies that may prove of assistance.

In regard to copyright it may be taken as settled
law, since the explicit approval of Sweet v. Benning
(3), by the House of Lords in Lawrence & Bullen v.
Aflalo (2), that, in the absence of express agreement
_to the contrary or of special circumstances indicating
a contrary intention, the proper inference from the
employment of an author to write a book for the pub-
lisher of a periodical or of a serial publication, is that
the copyright and the right to obtain copyright shall
belong to the publisher. This inference does not de-
pend on section 18 of the English “Copyright Act.”
It is drawn (to quote Lord Davey [ Lawrence & Bullen
v. Aflalo(2), at page 24], because

in buying articles written by these gentlemen the inference is that
both parties intended that the proprietor should have the right that

(1) 4 HL. Cas. SI5. (2) [1904] A.C. 17.
(3) 16 C.B. 459.
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was necessary for him adequately to protect the articles which he
had purchased and the enterprise for the purpose of which these
articles were intended to be used.

Applying a similar test to the situation with which
we are now dealing, it seems to me that it was neces-
sary for the adequate protection of the publisher and
of its enterprise that it should, on payment of the
stipulated price, acquire the author’s entire interest
and property in the manuscript which he was em-
ployed to produce, with all rights which such pro-
prietorship carries, including that of withholding the
book from publication. Ward, Lock & Co. v. Long
(1). Otherwise the publisher might find that it had
brought about the production of a work which it could
not make use of, but which might be used by the
author very much to its detriment.

There can be no doubt that the parties, contem-
plating no event except publication, intended that for
the $500 to be paid to the author the defendant com-
pany should acquire all his rights in the book he was
employed to write —his common law literary pro-
perty in it before publication, and his right to statu-
tory copyright upon publication. Both parties ex-
pected that the plaintiff would succeed in producing
a work of such character and merit that the defend-
ant would publish it. Both took some risk on this
point — the defendant the risk of investing its $500
in an unsuitable book — the plaintiff the risk of fail-
ing to secure the opportunity of enhancing his literary
reputation which the publication of his work might
be expected to afford. I appreciate the observation
of Tindal C.J. in Planché v. Colburn(2), that an

(1) [1906] 2 Ch. 550, at (2) 8 Bing. 14.
p. 558. .
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author is actuated by the desire for literary reputa-
tion as well as for pecuniary profit. For his literary
fame he depends on publication. But it is quite con-
sistent with the contract now under discussion, viewed
in the light of all the circumstances surrounding it,
that the author refrained from stipulating for pub-
lication, or, in the alternative, for the return of his
manuscript and the right to have it published other-
wise, because he relied upon his ability to produce
a book of which the defendant’s own business interests
would ensure the publication, and that he was pre-
pared to take the risk of the defendant suppressing it.
This seems to me more probable than the view for
which the plaintiff contends. At all events it is, I
think, impossible to say that

on considering the terms of the contract in a reasonable and business
manner an implication necessarily arises that the parties must have
intended that the stipulation suggested (by the plaintiff) should
exist. It is not enough to say that it would be a reasonable thing
to make such an implication. It must be a necessary implication in
the sense that I have mentioned;

per Lord Esher M.R., in Hamlyn & Co. v. Wood &
Co.(1), at page 491. There is nothing expressed
in the letters of the parties which would limit or
qualify the absolute title of the defendant to the
work which it employed the plaintiff to produce.
I find nothing special —nothing unusual —in the

circumstances surrounding this case to warrant

the introduction of any qualification or restrie-
tion upon the rights which the written contract primd
facie confers,

For the plaintiff it is urged that the provision
made for payment in two instalments — one on the

(1) [1891] 2 Q.B. 488.
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publication of the book, and the second on publication
of a second edition — implies an undertaking by the
defendant that it would publish the book. This was
the provision for payment ultimately agreed upon in
the case of the “Frontenac” contract, and it is to it
that the words in the letter of the 11th December,
“payable in instalments of $250 as outlined,” are said

.to be referable. Assuming that this term of the

“Frontenac” contract was imported into the “Maec-
kenzie” contract, it merely fixes the time at or the
event upon which the defendant bound itself to pay.
It does not import a covenant or undertaking on its
part that the event will happen, but only that it will
pay when it does happen, or, if it should fail to happen
through its default, that it will, unless otherwise ex-
cused, pay as if it had happened. This provision of
the contract therefore does not warrant the implica-
tion of an agreement by the defendant to publish the
plaintiff’s work — still less of an undertaking to re-
turn his manuscript and- permit of its publication by
the plaintiff or his nominees in default of publication
by itself.

Apart entirely from the provisions of section 18 of

the Canadian “Copyright Act” (R.8.C. ch. 70), I

think it is reasonably clear that under the contract of
the parties the defendant company became the pro-
prietor of the manuscript which the plaintiff was em-
ployed to prepare and for which it paid him, and that
as such proprietor it has the right to determine
whether the plaintiff’s book shall be published or
suppressed. Millar v. Taylor(1).

But the provisions of that section of the “Copy-
right Act” appear to conclude this case in favour of

(1) 4 Burr. 2303, at p. 2379.
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the appellant. Section 17 provides for the assignment
of

the right * * * to obtain a copyright and (of) the copyright
when obtained. .

It is, therefore, clear that the operation of the
statute is not meant to be confined to the statutory
copyright which exists only after publication. Al-
‘though in section 18 “the proprietorship of such copy-
right” only is mentioned, having regard to the object
of this provision, and to its collocation, that phrase
should, I think, be taken to include not only the statu-
tory copyright obtainable after publication, but also
the right to obtain such copyright as an incident of

the common law literary property which exists before .

publication. Indeed the section itself provides that
the

author ghall n<;t be entitled to obtain or to retain the proprietorship
of such copyright, which is by the said transaction (the execution by
the anthor of a literary work for another person) virtually trans-
ferred to the purchaser. )

It is, therefore, reasonably cléar that unless “a
reserve” of copyright.“is specially made by the author
* * * jn a deed duly executed,” his employer —the
‘other person for whom the literary work is executed
— has by virtue of the statute the right to obtain the
copyright. Frowde v. Parrish(1). This right is an
incident of the common law literary property in the
work which it is not unreasonable to assume is in such
a case also vested in the person for whom the work
has been executed.

In the absence of anything to indicate that the
author in the present case in any manner specially re-
served to himself any right of copyright or of control

(1) 27 O.R. 526; 23 Ont. App. R. 728.
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over the work which he undertook for the defendant,
I am, for the foregoing reasons, of the opinion that he
is not entitled to demand the return of his manusecript
on repayment of the $500 received by him. I would
allow the appeal with costs in this court and in the
Ontario Court of Appeal and would dismiss this
action with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Aylesworth, Wright, '
Moss & Thompson.

Solicitors for the respondent: Christie, Green & Hill.
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WALTER HOWARD CHANDLER,
JOHN A. MCRAE anp THE IM-
PERIAL BANK OF CANADA [RESPONDENTS.
(DEFENDANTS) v v vvnenraerenncenss )

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Partnership—Principal and agent—Partnership funds—Third party
—Banks and banking—Negotiable instrument—Notice—Inquiry.

R. a member of the firm of R. M. & C. engaged on a contract for
railway construction in Quebec, shortly before its -ecompletion’
went to Ontario, leaving his partners {o finish the work, collect
any balance due, pay the liabilities and divide the balance
among them. M. and C. finished the work and received $56,000
and over, went to Toronto and formed a new partnership of
which R. was not a member. Having undertaken another con-
traet in North Ontario, they arranged with the head office of
the Imperial Bank to open an account with its branch at New
Liskeard and the cheque payable to R. M. & . was cashed

- at the branch in Toronto and by instructions to the New
Liskeard branch was placed the credit of the new firm then
and the whole sum was eventually drawn out by the latter
firm. R., later, brought an action against M. and C. for winding
up the affairs of their co-partnership and, pending that action
took another against M. and 'C. and the bank claiming that the
latter should pay the amount of the cheque with interest into
court subject to further order. T

Held, per Fitzpatrick C.J. and Davies J., affirming the judgment of
the Court of Appeal (19 Ont. L.R. 584), Idington and Anglin
JJ. dissenting, that M. and 'C. had acted within their authority
from R. by obtaining cash for the cheque; that there was nothing
to shew that they had misapplied the proceeds or intended to °
do so by their dealing with the cheque; that in any case there

*PeESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ. '



128

1911

N

Ross
v.

SUPREME COURT OF CANADA. [VOL. XLV.

was no notice to the bank of any intention to misapply the
funds and nothing to put them on inquiry; and that the action
against the bank must fail.

CHANDLER. Per Duff J—The evidence establishes that M. and C. had authority

to convert the cheque into an instrument transferrable by de-
livery only and that it was acquired by the bank in good faith
in the ordinary course of business. The bank, therefore, obtained
a good title to the cheque and its proceeds as against the ap-
pellant.

APPEAL from a decision of the Court of Appeal for
Ontario(1l) affirming the judgment of a Divisional
Court by which the verdict for the defendants at the
trial was sustained.

The facts of the case are not disputed. The action
was brought by the plaintiff, Ross, to compel the Im-
perial Bank to pay into court the amount of a cheque
made payable to Ross, McRae and Chandler, which
had been placed to the credit of McRae, Chandler &
McNeil at a branch of that bank. The plaintiff
claimed that the bank on taking the cheque with his
name on it as one of the payees was put on inquiry as
to the right of the others to receive the amount. All
the courts below have decided against this contention.

Lafleur K.C. and A. W. Mason for the appellant.
The bank on taking the cheque payable to a firm from
the two partners should see that it was indorsed with
the concurrence of the third. Creighton v. Halifax.
Banking Co.(2). See also London Joint Stock Bank
v. Simmons(3); Earl of Sheffield v. London Joint
Stock Bank(4) ; 'ederal Bank v. Northwood(5).

(1) 19 Ont. L.R. 584. (3) [1892] A.C. 201, at p. 220.
(2) 18 Can. S.C.R. 140. (4) 13 App. Cas. 333.
(5) 7 O.R. 389.
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Bicknell K.C. for the respondent, The Imperial
Bank. .
Rose K.C. for the respondents, Chandler and
McRae.

THE CHIEF JUSTICE.—I concur in the judgment of
Mr. Justice Davies.

Davips J.—The facts of this case material to a
determination of the controversy between the plain-
tiff, appellant, Ross, and the defendant, Imperial
Bank, are as follows:—

Ross was a partner in a firm of contractors for the
construction of a short piece of railway in Quebec, the
firm name being Ross, McRae & Chandler.

Before the completion of the contract work Ross
left Quebec and went to Ontario to look after some
private work of his own leaving his two partners to
finish up the contract, collect any balance due the firm
under it, discharge with such balance the liabilities of
the firm, and divide what moneys remained amongst
the several partners according to their several rights.

McRae and Chandler accordingly finished the work
and received a cheque for $56,251.57 in payment of
the balance due on the contract upon the Bank of
Montreal payable to their firm of Ross, McRae &
Chandler.

They came to Toronto and having entered into a
new partnership for some further work with one
McNeil, under the style of McRae, Chandler & McNeil,
they, McRae and Chandler, went to the Imperial Bank
where McRae was known and had a conversation with
the assistant general manager respecting the opening
of an account in the bank at New Liskeard.

9
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Mr. Hay stated that Chandler said:

He and his partners, whoever they were, had completed a contract
down east. I know he was speaking for McRae, and they were
about to commence another contract up in the north, and as we
had a branch of the Imperial Bank at New Liskeard, if it would
be convenient, they would like to open an account with us.

It was acceptable to us and we opened the account. I took him
downstairs I think and introduced him to the manager of the
Toronto office, and approved of the opening of the account and his
cheque was passed in and deposited to the credit of

Here the witness was interrupted, but subse-
quently finished the sentence with the name “McRae,
Chandler & McNeil.” The witness was not able to say
whether he specially observed that the cheque was pay-
able to Ross, McRae & Chandler, and stated that he
did not make any inquiries why Ross’s name was not
in the new account being opened, and that it did not
occur to him as an important factor, though he knew
“Ross was a contractor” and “probably identified
him with the man on this cheque.”” He said “he had
no suspicions and made no inquiries with regard to
Mr. Ross.”

As a faet the Toronto branch received and cashed
the cheque and advised their New Liskeard branch to
credit it to McRae, Chandler & McNeil. Mr. Hay
stated there was no doubt that as the result of the
negotiations the firm of McRae, Chandler & McNeil
became entitled to credit at the New Liskeard branch
for the “amount of the cheque.”

Evidence of the state of that account was given
shewing that the whole of this credit had been subse-
quently paid out on the cheques of McRae, Chandler
& McNeil.

No evidence was given as to the nature of these
payments, whether they were in liquidation of lia-
bilities of the old firm of Ross, McRae & Chandler or
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of the new firm of McRae, Chandler & McNeil, or of
the private debts of any or either of the partners of
the old firm.

The plaintiff Ross subsequently brought an action
against McRae and Chandler, and McRae, Chandler &
McNeil, for the winding up of the affairs of the firm of
Ross, McRae & Chandler, which action is now pend-
ing, and they further brought this present action
against the bank and McRae and Chandler, claiming
that the bank

should be ordered to pay the said sum of $56,251.57, with interest
into court to the credit of Ross McRae & Chandler, subject to
further order herein. '

The bank pleaded that it became a holder in due
course of the said cheque and had no knowledge of
the state of the accounts between the plaintiff Ross
and the defendants Chandler and McRae, nor as to

their respective rights to the proceeds of the cheque

as between themselves.

It is obvious that the claim of the plaintiff ag made
could not be entertained. He had authorized his
partners to complete the contract; collect the balance
due on it; discharge its liabilities and divide what
remained between the three partners, each being en-
_ titled to one third.

The utmost he could claim would be a declaration
to the effect that the bank was liable for whatever
share of that $56,000 would ultimately be found to
belong to Ross on the adjustment of the accounts, and
any such declaration could only be made as and when
it was shewn that the bank was party and privy to
some misappropriation of these funds and to the ex-
tent that such defrauded Ross.

As the matter now stands the adjustment of the

9%
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accounts is proceeding under the direction of the
court in another action, and it may be for aught the
court knows that no part of the amount of the cheque
will be shewn to be payable to Ross. He may be shewn
to have received all he is entitled to under the part-
nership. It struck me, therefore, forcibly that we are
now being asked to decide what may in the result be a
purely academical question. However, that point
does not seem to have been taken in the courts below,
and was not taken here, so I say nothing more about
it.

The substantial question is: Had the bank notice
of an intended misapplication of the proceeds of the
cheque received by them, and did they become parties
or privies to such misapplicétion so as to make them
responsible to Ross for any loss he may have sustained
in consequence ?

The only notice at all they had was the name of
Ross as one of the payees of the cheque to Ross, Mec-
Rae & Chandler, and the absence of his name from the
firm to which they credited the proceeds of the cheque.
Did that fact throw upon them the duty of inquiring
as to Ross’s rights under the cheque, and the rights
and liabilities of the several partners im the payee
firm ? Was it a notice to them of an intended mis-
application of the funds ? .

Was the money received by. the bank from the
cheque or any part of it money which they applied
for their own benefit ? The answer is no. Beyond
the indirect benefit which they might derive from the
new firm’s business they had no benefit whatever and
they made no charge for cashing the cheque. Had
they any knowledge that it was to be applied by
McRae & Chandler for purposes other than those of
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the partnership ? The answer on the evidence must
again be no, they had not, unless such knowledge is
to be imputed to them arising out of the facts con-
nected with the cashing of the cheque and the placing
of the funds to the credit of McRae, Chandler & Mc-
Neil. '

Was there anything to arouse suspicion on the
part of the bank, anything to shew an intention on
the part of the two partners to defraud Ross ? Again
it must be answered, nothing beyond the fact that
Ros¢’s name could be seen as one.of the names of the
firm to which the cheque was payable, and was not one
of the names of the firm to which the proceeds were
credited. If that fact alone is sufficient notice to the
bank, and if it threw the duty of inquiry upon them,
then it may well be argued they took the cheque at
their peril and would be liable for any misapplication
of the moneys by the other partners.

The trial judge says he was unable to find any neg-
ligence and further, that '

no possible imputation of fraud or unfair dealing, wilful blind-

ness or any impropriety can successfully be made against Hay
whose good faith in this transaction is above suspicion.

All the cases where a member of a partnership has
in fraud of the partnership indorsed and delivered to
a third party or bank in satisfaction of a private debt
of his own due to the third party, bills of exchange or
other negotiable securities of the partnership, the
third party or bank being under the circumstances
“cognizant of the fraud, or having'had sufficient notice
of the intended misapplication, have no application
in my judgment to this case.

McRae and Chandler it is conceded had a perfect
right to indorse the cheque as was done for the firm
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of Ross, McRae & Chandler, and to receive the money
personally either from the payee or from a third bank
such as the Imperial Bank. It was part of the express
mandate given them by Ross that they should collect
the balance due on the contract and discharge with
such collections the firm’s liabilities. If they had
received the money from the discount of the cheque
instead of taking the course they did and then de-
posited it to the new firm’s credit and drawn it out
again by cheques signed by the new firm, I cannot
see what possible difference it could make.

We are asked to determine affirmatively that the
mere placing of the proceeds of the cheque to the
credit of the new firm was a badge of fraud or at any
rate clear notice of an intended fraud on the partner
Ross, and of an intended misapplication of the
moneys. '

I am quite unable so to conclude. The whole
transaction appears to be one of an ordinary business
character which, as a fact, gave rise to no suspicions
and which should not have given rise to any. The
placing of the moneys to the credit of McRae, Chand-
ler & McNeil was not for the personal benefit of the
bank “designed and stipulated for”; it was not done
to pay a separate debt due to the bank by McRae and
Chandler, or either of them, or what was known by
the bank to be a separate debt due by one or two of the
partnership. It was not in any sense fraudulent or
necessarily inconsistent with the express purposes
for which McRae and Chandler had been authorized
to collect and disburse the moneys.

I have read all the authorities cited in support of
plaintifi’s contention that the bank either wasa party
to a misapplication of the partnership funds and was
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in consequence liable, or had such notice of an in-

tended misapplication of such funds as put upon them
the duty of inquiry before paying out the money and
so made them liable for_its proper application.

The cases chiefly relied upon by the appellant to
support his contention were Leverson v. Lane(1);
Heilbut v. Nevill(2) ; Oreighton v. Halifax Banking
0o.(8) ; Frankland v. McGusty (4) ; and Ex parte Dar-
lington District Joint-Stock Banking Co.; Re Riches
and Marshall’s Trust Deed(5).

As regards the first four cases it is sufficient to say
that in each of them the partnership credit or property

had been given or delivered in payment or satisfac-

tion of @ private debt of one of the partners, and that
in each case the party to whom it had been so de-
livered was under the circumstances of the case held
cognizant of the misappropriation committed or at-
tempted to be committed, or had under the special
facts of the case the onus thrown upon him of shew-
ing that the prdperty or security had been given with
the authority of the other partners. The controlling
factors are, it seems to me, absent in the case before
us, and these authorities cannot have any bearing
upon the appeal unless it is held that the court is
bound to infer from the evidence a knowledge on the
respondent bank’s part of an intended misapplication
of the proceeds of the cheque to the private purposes
of the two partners or to the purposes inconsistent
with those of the partnership of Ross, McRae & Chand-
ler, coupled with a subsequent actual misapplication.

" The case of Ex parte Darlington District Joint-
Stock Banking Co.(5) is a very peculiar one, and

(1) 13 C.B.,N.S. 278. (3) 18 Can. S.C.R. 140.
(2) L. R. 5 C.P. 478, (4) 1 Knapp P.C. 274.
(5) 4 De G.J. & S. 581.
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the observations of Lord Chancellor Westbury there-
in relied upon at bar must, of course, be read with
reference to the facts with which he was dealing.
That was a case of fraud where one partner had
forged or manufactured bills of exchange to a
large amount with the name of his firm appended as
drawers and indorsers as also his own individual
name as indorser, and had discounted these bills with
the appellant’s bank, which had credited the proceeds
to his private account.

It was on these forged and fraudulent bills that
after the death of the fraudulent partner the bank
had claimed as creditors against the estate of the two
surviving partners, Riches and Marshall, under the
“Bankruptcy Act,” and the holding of the Chancellor
was that the transactions there shewed on their face a
conversion by the customer of partnership property
to his own purposes, and such great negligence on the
banker’s part in abstaining from inquiry as justified
the rejection of their claim.

All persons (he said, p. 585) may give credit to his (a partner’s)
acts and his authority, unless they have mnotice or reason to be-
lieve that the thing done in the partnership name is done for the
private purposes, or on the separate account, of the partner doing
it. In that case authority by virtue of the partnership contract
ceases, and the person dealing with the individual partner is
bound to inquire and ascertain the extent of his authority. If he
do not go act, he must depend upon the right of the partner or on
cireumstances sufficient to repel the presumption of fraud.

This is nothing more than saying that persons
giving credit to the acts and authority of a partner,
but having “notice or reason to believe that what is
done is for the private purposes or on the separate
account of the partner doing it” gives such credit at
his peril.

The question in every case is: Had the person giv-
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ing credit to the individual partner such notice or:
must he be held under the facts proved to have had
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name was done for the private purposes of the individ-
ual partner ?

A very instructive case as to what amounts to
notice and knowledge on the bank’s part of the acts of
individual partners being done for their own private
and separate purposes is that of Gray v. Johnston (1),
where it was held that:

In order to hold a banker justified in refusing to pay a cheque
of . his customer, the customer being an executor, and drawing a
cheque as executor, there must be a misapplication of the money
intended by the executor, so as to constitute a breach of trust, and
the banker must be cognisant of that intention.

The existence of a personal benefit to the banker, designed or
stipulated for, as a consequence of the payment, would be strong
evidence that the banker was privy to the breach of trust.

The Lord Chancellor Cairns, at page 11, after re-
viewing the authorities, says:—

The result of those authorities is clearly this: in order to hold
a banker justified in refusing to pay a demand of his customer,
the customer being an executor, and drawing a cheque as an ex-
ecutor, there must, in the first ‘ place, be some misapplication,
some breach of trust, intended by the ewecutor, and there must in the
second place, as was said by Sir John Leach, in the well known case
of Keane v. Robarts(2) be proof that the bankers are privy to the
intent to make this misapplication of the, trust funds. And to
that T think I may safely add, that if it be shewn that any personal
benefit to the bankers themselves is designed or stipulated for, that
circumstance, above all others, will most readily establish the
fact that the bankers are in .privity with the breach of trust which
is about to be committed.

Now, as between a banker and his customer the
Lord Chancellor laid down the proposition that to
justify a bank in refusing to pay a demand of its cus-
tomer, there must first be a misapplication of the

(1) LR. 3 HL. 1. (2) 4 Madd. Ch. 332, at p. 357.
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funds intended, and next, proof that the bankers were
privy to such intent, and lastly, that proof of personal
benefit being designed or stipulated for, would be the
most cogent evidence of the banker’s privity with the
contemplated breach of trust. At page 14 Lord West-
bury says:—

Supposing, therefore, that the banker becomes incidentally
aware that the customer, being in a fiduciary or a representative
capacity, meditates a breach of trust, and draws a cheque for that
purpose, the banker, not being interested in the transaction, has no
right to refuse the payment of the cheque, for if he did so he would
be making himself a party to an inquiry as between his customer
and third persons. He would be setting up a supposed jus tertii as
a reason why he should not perform his own distinet obligation to
his customer. But then it has been very well settled that if an ex-
ecutor or a trustee who is indebted to a banker, or to another
person, having the legal custody of the assets of a trust estate, ap-
plies a portion of them in the payment of his own debt to the
individual baving that custody, the individual receiving the debt
has at once not only abundant proof of the breach of trust, but
participates in it for his own personal benefit.

Having determined that the payment in that case
was not intended to be for the benefit of the bankers,
His Lordship goes on to say:—

That being so, it was a payment in the ordinary way of trade
in common discharge of the ordinary duty between a banker and his
customer, and it is impossible for the parties interested in the estate
to follow that transaction, to stamp it with the character of fraud,
and to make out that the payment was any other than what it
appears to have been, namely, a payment in the ordinary course of
trade, and to pursue it as having a different character, the char-
acter, namely, of a payment made collusively and fraudulently by
the executrix for the personal benefit of the bankers.

It appears to me that the facts of that case of
Gray v. Johnston (1) were much stronger against the
bank than those of this case. There the funds in
question had been transferred from the credit of an
estate on a cheque signed by the executor to the credit

(1) L.R. 3 HL. 1.
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of a partnership account in the same bank in which
partnership the executor in its personal capacity was
a partner, and the special benefit the bankers received
was that the payment of the money, £850, went in
diminuation of the liabilities of the firm to them of
which firm the executor was a member.

In the case before us the bank derived no special
benefit whatever. There was no debt due or owing to
them which this cheque in dispute or any part of it
went to diminish. There was not a scintilla of evi-
dence of any personal benefit to the bank “designed
and stipulated for” when the cheque was discounted.

The facts shew simply an ordinary every day busi-
ness transaction. A person known to a bank as a re-
liable business man offers to the bank a cheque on
another bank which is accepted and cashed. No
charge is made because the person tendering the
cheque intends opening an account with the bank and
desires the money to be placed to his credit. The
cheque is payable to a firm of which the person ten-
dering it is a member. It is indorsed by the firm’s
name and also by the individual’s name tendering it.
There is not a suspicious circumstance surrounding
the transaction. The bank had no knowledge of the
state of the accounts between the partners or as to the
respective rights of the partners to the proceeds of
the cheque as between themselves. It derived no spe-
cial benefit from the discount of the cheque or from
the moneys arising therefrom. It had no knowledge
or suspicion of any intended breach of trust or misap-
plication of the funds. It was an ordinary banking
transaction and after discounting the cheque it placed
the funds where its customer instructed it to place
them to the credit of the new firm of McRae, Chandler
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& McNeil. The bank held the funds arising from the
discount of the cheque to the order of McRae, Chand-
ler & McNeil. If the latter had signed a cheque in
their own favour and indorsed it to be put to their
own credit, the transaction would in no sense have
been different from that which actually took place
when the money was placed by their verbal order and
direction to the credit of the new firm. It was prac-
tically the case of a bank dealing with funds of its
customer on the latter’s order, and in such a case it is,
“impossible,” as Lord Westbury says in the case of
Gray v. Johnston (1), at page 14 of the report,

for the banker to set up a jus tertii against the order of the
customer or to refuse to honour his draft on any other ground than
some sufficient one resulting from the act of the customer himself.

McRae and Chandler were acting perfectly within
their mandate when they indorsed and discounted the
$56,000 cheque. The proceeds of the cheque when
cashed were held by the bank at their credit. They
could have taken the cash with them had they desired.
They preferred putting it to the credit of the new firm
of which they were partners. This indorsing and
cashing of the $56,000 cheque was done in furtherance
of the special mandate they held from Ross. They
were to finish the contract which Ross, McRae &
Chandler had, to collect what was due and payable
thereon out of such contract. In cashing the cheque
they were literally obeying Ross’s mandate. They
were further to pay and disburse out of the moneys
they collected on the contract all outstanding liabili-
ties and after that to divide the funds between the
three partners as stipulated in their partnership
articles.

(1) L.R. 3 H.L. 1.
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To impose upon a bank discounting a cheque
under such circumstances the duty of inquiring into
the rights of third parties to the proceeds, to require
the bank at its peril to make necessary inquiries from
Ross who was in another part of the country as to his
possible rights to a share of the cheque, to insist upon
the proceeds being deposited only in the name of the
old firm until Ross gave special authority otherwise,
to impute to the bank under the circumstances a
privity to a fraudulent attempt to defraud Ross in the
application of the proceeds of the cheque, and simply
on grounds of mere suspicion and curiosity would, in
my humble judgment, be a most serious and unwar-
ranted interference with ordinary banking business
and throw great, if not insuperable, difficulties in
it being carried on in this country. Most of the
cases on the subject are reviewed at length by Bryne
J. in Coleman v. Bucks, and Ozon Union Bank(1),
where he shews the supreme importance of the factor
so much relied upon by Lords Cairns and Westbury,
of a personal benefit being to the bankers themselves
designed and stipulated for as establishing privity
with a contemplated breach of trust. At the close of
his judgment Byrne J. says, page 254 :—

If bankers have the slightest knowledge or reasonable suspi-
cion that the money is being applied in breach of a trust, and if
they are going to derive a benefit from the transfer and intend and
design that they should derive a benefit from it, then, I think,

the bankers would not be entitled to honour the cheque drawn upon
the trust account without some further inquiry into the matter.

The case of the Bank of New South Wales v.
Goulburn Valley Butter Co.(2) is also in point.

(1) [1897] 2 Ch. 243. (2) [1902j A.C. 543.
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The head-note of the report reads:—

In an action by a company to recover from its bankers moneys
which, standing to the credit of its account, had been transferred
by cheques of its managing director to the credit of his own over-
drawn private account with the same bankers:—

Held, that the bank, acting in good faith and without notice of
any irregularity, was not bound before honouring the cheques to
inquire into the state of the account between the company and its
managing director.”

In delivering the judgment of the Judicial Com-
mittee Lord Davey says, page 550 :—

The law is well settled that in the absence of notice of fraud
or irregularity a banker is bound to honour his customer’s cheque
Gray v. Johnston (1); Thomson v. Clydesdale Bank (2), and is
entitled to set off what is due to a customer on one account against
what is due from him on another account, although the moneys due
to him may in fact belong to other persons: Union Bank of
Australia v. Murray-Aynsley (3). On the other hand, a banker is
not justified of his own motion in transferring a balance from what
he knows to be a trust account of his customer to the same cus-
tomer’s private account: Ex parte Kingston, In re Gross (4).
Their Lordships are of opinion that Earle was not bound to inguire
into the state of the account between the two parties. He had
no materials to enable him to do so, and it is difficult to suggest
any one of whom he could have made inquiry other than Ballan-
tyne himself. '

I do not think the evidence in this case warrants
the inference of any agreement having been made be-
tween the bank and McRae and Chandler to discharge
the latter’s private debts out of the moneys arising
from the discount of the cheque or that there was in-
tended, or as a matter of fact had, any misapplication
of these funds, or that the bank can under the circum-
stances be held liable for the disposition made of the
proceeds of the cheque after discount.

I think the law is cbrrectly stated in para. 478 of
Halsbury’s Laws of England, Vol. 1, page 226 -—

(1) L.R. 3 H.L. 1. (3) [1898] A.C. 693.
(2) [1893] A.C. 282, (4) 6 Ch. App. 632.
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Moreover, no agent who, being in possession of property which his
principal holds in trust for another, makes on the instructions of
his principal, any disposition thereof which is inconsistent with
the trust, is guilty of a breach of trust, unless he had notice of the
trust at the time, and was aware that the disposition made by
him was in breach of trust.

The appeal should be dismissed with costs.

IpiNgTON J. (dissenting).—The appellant and two
others formed a contracting firm named Ross, McRae
& Chandler, and, upon the completion of a work they
had executed, Chandler got, at Montreal or there-
about, to the said firm or order, a cheque on the Bank
of Montreal for $56,251.57, to satisfy the balance due
on account of said work.

Without the knowledge of the appellant, or even
asking his leave, Chandler took this cheque to the
respondent bank at Toronto and explained to Mr.
Hay, the assistant manager of that bank, that he de-
sired to open an account for his firm of McRae,
Chandler & McNeil, at a branch of said bank in New
Liskeard, and shewed him this cheque which he wished
to use as the basis of this new account.

The assistant general manager was only too glad
to have a new account with so good a beginning, and
assented to the proposal and passed Chandler on to
the proper officers of the bank to carry out the details
of this arrangement.

That involved an instruction to the agent at New
Liskeard to open the account and give credit for the
exact amount of the cheque free of charges, and a
transmission of the cheque indorsed by Chandler in
the name of the first-mentioned firm, and next in the
name of his new firm, McRae, Chandler & McNeil, to
the respondent.
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It is not denied and I think is the proper inference
from the evidence, that these indorsements were made
in the bank and not so made until it was known that
the arrangement for opening this new account, col-
lecting the cheque and placing the full amount to the
credit at New Liskeard had been completed.

It was found by the learned trial judge that the
assistant general manager acted in good faith, and
that there was no negligence, and some stress is laid-
on this in the court below.

These are only his inferences from facts which are
not in dispute. T assume that his finding from the
appearance and manner of the assistant general man-
ager, as a witness, that he was telling the truth so
far as he could recollect it, must bind us here and
be taken as the statement of fact so far as it goes.

But I cannot, even assuming that, draw all the in-
ferences from this evidence, that the learned trial
judge hds drawn.

Let us bear in mind what Chandler and McRae
were seeing the bank manager for, and the nature of
the application made to him. It surely cannot be said
that he was going to open an account with, and do
business with and for a firm to whom the cheque be-
longed. On its face it plainly belonged to another
firm. It was to become the basis of paying out to
another firm which the bank trusted would circulate
the bank bills.

It was not payable to the firm that was to be
given credit.

What was proposed and done was clearly as could
be the transferring of one firm’s property to another
firm, and the bank was to be used as a medium or
part of the machinery for doing so. Its assent to the
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proposal] involved in its every essence the facilitating
of this improper dealing with the cheque.

How could any one suppose this was not a using
by Chandler of his firm’s property for his own private
purposes ? Or if McRae was there, taking part there-
in, a8 the manager supposes, how could it be possible
for any one not to see that it was a using by them both,
* for their own private purposes, of that which did not
on the very face of the transaction, belong to them,
or them and MeNeil? And when Chandler and
McRae referred to the fact that they had one contract
and now were entering on another, surely there was
nothing ju that mode of expression to blot out Ross

and substitute MeNeil. ,

' It is not an ordinary case. It is not one which
might have happened by putting through an old ac-
count already established in the bank, a cheque sent
in already -indorsed over to be deposited in such old
account, and in that way by, possibly, excusable inad-
vertence, procuring the execution of such an improper
purpose as accomplished here.

T am not saying even that would be excusable, but
assuming it might be, the cases are widely different.

Nor do I think the excuse offered of there having
been cases known to Mr. Hay, where a firm of the
same men have for purposes of business adopted dif-
' ferent firm names at different times, furnishes any
valid excuse. These firms ostensibly presented in
their very firm names, two different sets of men and
thus two entirely different business concerns.

In his evidence in his cross-examination, Mr. Hay
is asked, and anssers thus, in speaking of Chandler :—

Q. Had you heard anything whatever in regard to his means,
or his position, until this time when McRae and he came there?

10
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A. T heard of the new firm having got that contract before they
called on us at all.
Q. And you knew he was in that firm? A. Yes.
This shews he had present to his mind the crea-
tion of the new firm and the new contract, for he had

~ stated just before this in his evidence, repeating from

his examination for discovery, that the impression on
his mind was that the three members of it had come
together on the occasion in question. But speaking
of this at the trial I infer he then doubted the cor-
rectness of his first impression. |

I make no point of this lapse of memory, but

. merely wish to shew he never seems to have associated

in his mind Ross as a member of the new firm.
It is found by the learned trial judge, and I think

" is abundantly clear that Mr. Hay never had any sub-

stantial reason for believing Ross was a member of
the new firm, and without that I fail to see how his
taking for the bank this cheque, on its face the pro-
perty of Ross and his partners, can be upheld.

The facts seem to me to bring the case clearly with-

-in the principle acted upon in the Darlington Case(1)

and-the Leverson v. Lane case(2), referred to by the
learned trial judge and cited in the various appeals
and here; as well as in numerous cases referred to
in the factum of the appellant.

It is not a question of mere suspicion, or something
that might or ought to have put a man upon inquiry.
It is the taking of that which on its face was partner-
ship property from one of the parties for a purpose of
his own, without any reason to believe or lead to the
belief that the partners offering it had the authority
of the other partner for so doing.

(1) 4 De G. J. & S. 581. (2) 13 C.B.N.8. 278.
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I do not overlook the suggestion that he had the
authority to indorse and get the money, and that the
further indorsing by him for the new firm must be
assumed to have taken place after the cheque had thus
become payable to bearer. That momentary condition
of things in this case was not the basis of this trans-
action; and to permit this mere theory to be set up as
a line of entrenchment to protect from the conse-
quences of a breach of faith on the part of a partner,
is something which ought not to be allowed any
weight in face of the palpable facts of this case.

To do so seems to be an acceptance of the shadow .

for the substance.

147

1911
——
Ross

.
CHANDLER.

Idington J.

It seems equally idle to suggest the fraud might -

have been so easily perpetrated in another way by
drawing the money. The field for the operation of
fraud is wide enough already, without adding even a
small bit to it. - :

In speaking thus of fraud, and assuming it here to
have existed in law, I do not wish to be supposed as
going further than what the law i'mplies on the part
of one partner so dealing with partnership property
ag this man did.

For aught we know the partnership account when
taken may disclose a state of things that may leave
the transaction a mere piece of a high-handed way of
getting one’s own without waiting for recovery there-
of by due course of law.

Of course that reprehensible method might not, in
common parlance, be considered fraud whatever it
might be in law.

Section 56 of the “Bills of Exchange Act” is re-
lied upon by respondent bank. It seems to me to oper-

1034



148

1911
el
Ross
?.
CHANDLER.

Idington J.

SUPREME COURT OF CANADA. [VOL. XLV.

ate entirely against it. But after all this only brings
the argument back to the same point of this cheque
having been negotiated without notice of defect in title
or in breach of faith patent to any one who read or
rather was capable of reading.

I think the appeal should be allowed with costs
throughout, the judgment of the trial judge be set
aside and such judgment be framed as will give appel-
lant upon a taking of accounts the relief he is entitled
to which is not so very obvious, nor will be until ac-
counts are taken.

Of course all partnership debts will have to be paid
so far as this cheque extends, and interest thereon may
not have been applied thereto, but beyond that it is not
possiblé to say what actual rights the appellant has
as against the bank which must be subrogated to any

of the claims of Chandler and McRae on the partner-

ship funds.

Durr J.—The evidence appears to me to shew that
the respondents McRae and Chandler had authority
to convert the cheque in question into a negotiable in-
strument in the strict sense of the term, that is to say,
an instrument. transferable by delivery alone; and
that it was acquired by the respondent bank in good
faith in the ordinary course of business. In such cir-
cumstances the bank, I think, obtained a.good title to
the cheque and its proceeds as against the appellant.

The appellant Ross with the respondents McRae
and Chandler had been as partners carrying on the
construction of railway works between Three Rivers
and Shawinigan Falls, Quebec, under contract with the
St. Maurice Construction Company.' The appellant
was for some time engaged in superintending the ex-

”
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ecution of the contract on the ground, but before the
completion of it he left to take charge of some works
in progress in Parry Sound, Ontario, in which McRae
and Chandler were also interested. The completion
of the St. Maurice contract and the winding up of
the business of the partnership in connection with
that contract was left in the hands of McRae and
Chandler. This involved, of course, the collection of
the moneys payable under the contract and making

the disbursements necessary to discharge the partner-

“ship obligations. It seems to be indisputable that
McRae and Chandler were thereby invested with
authority to convert the cheque received from the
construction company into cash. Some suggestion
was made, though hardly pressed, during the argu-
ment that since the firm had a banking account at
Shawinigan Falls their authority was limited to de-
positing the cheque to the credit of that account and
disbursing the proceeds by cheques drawn thereon. I
do not think there is any foundation for that sugges-
tion. McRae and Chandler evidently lived in Toronto;
Ross was at Parry Sound; it might very well suit the

convenience of all parties, the works being ﬁnished,‘

that any further business should be. transacted in
Toronto; and Ross’s evidence seems to leave no doubt
that he was quite content to have McRae and Chandler
realize the proceeds of the cheque in any manner they
migﬁt think fit so long as those proceeds were pro-
perly applied. They might convert the cheque into
bank bills by presenting it at one of the branches: of
the Bank of Montreal, on which it was drawn ; or they
might by indorsing it with the name of the payees
and thus making it transferable by delivery alone con-
vert it into the equivalent of bank bills. It is perfectly
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1911 true that it would be an abuse of their authority and
—~—

Ross a fraud upon their partner if they did either of these
Cn A%DLEB. things for the purpose of enabling them to appropriate
Dod s, the proceeds of the cheque to their own purposes in
—— .violation of their partner’s rights. But it would none
the less enable them, it appears to me, to give to a
person dealing with them in good faith an unimpeach-
able title either to the bank bills or to the cheque so
indorsed. Their authority as between themselves and’
Ross was, of course, an authority to apply the cheque
or its proceeds to partnership purposes alone. But
having for such purposes authority to convert the
cheque into currency or the equivalent of currency the
rights of such persons (dealing with them in good
faith) could not, I think, be affected by the circum-
stance that the opportunity created by the existence
and exercise of that authority was being improperly

used for other purposes.

In relation to third parties the situation of McRae
and Chandler (who for the purpose of dealing with
this cheque clearly had the authority of managing
partners) appears to have been much the same as that
of an agent having possession of commercial paper
belonging to his principal with general authority to
indorse such instruments in the course of transacting
the business of the principal and for his benefit. If
the agent misuse such authority by applying the paper
so indorsed to his own private purposes his dealing
with it is from beginning to end’ a violation of his
principal’s rights; but third parties taking the paper
from him with no knowledge or suspicion of his breach
of duty and for value acquire nevertheless an inde-
feasible title even as against the principal. This was

expressly decided, if not elsewhere, at least in The ’
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Bank of Bengal v. Macleod (1), and Bryant Powis &
Bryant v. Quebec Bank(2). A passage in Lord
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which has often been cited appears to be applicable
to the circumstances of this case.

But it is further said, that even if the expression be read as
only amounting to this, the indorsement is to be only made for
the benefit of the principal, and not for the purposes of the agent.
We do not see how this very materially affects the case, for it
only refers to the use to be made of the funds obtained from the
indorsement, not to the power; it relates to the purpose of the
execution, not to the limits of the power itself; and though the
indorsee’s title must depend upon the authority of the indorser, it
cannot be made to depend upon the purposes for which the indorser
performs his act under the power.

The cheque in question, therefore, although in the
hands of McRae and Chandler for a limited purpose,
was a negotiable instrument in the strict sense when it
was presented to the bank for deposit to their credit
by the firm of McRae, Chandler & McNeil; its char-
acter was such that any person in possession of it

could, even though acting in fraud of the true owner,

"convey a good title to it provided value was received
for it and the person acquiring it did so without
knowledge or suspicion that it was being dealt with in
violation of good faith.

That value was given is not disputed. The ques-
tion of good faith remains. Had the bank any sus-
picion that this cheque was in the hands of McRae and
Chandler for a limited purpose only, and that this
dealing was in breach of the terms upon which they
held it ? This question has been passed upon by the

trial judge and he has found that the bank had no such .
knowledge or suspicion. The Court of Appeal as well

(1) 7 Moo. P.C. 35. (2)[1893] A.C. 170.

‘

Duff J.
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. as the Divisional Court, moreover, unanimously ac-
cepted that finding.

It must be admitted that superficially there does
appear to be some ground for supposing the judg-
ment of Lord Westbury in Re Riches and Marshall’s
Trust Deed(1) to be in conflict with this view.
The case is distinguishable however on the ground
that the bills in question there being manufac-
tured instruments — forgeries — the partners who
negotiated them had no authority limited or other-
wise to indorse such documents in the partner-
ship name; and the Lord Chancellor does not deal
with the case on the footing that they were nego-
tiable instruments. While, moreover, it may be
doubted whether the Lord Chancellor’s conclusions
in that case involve a finding that the bank had any
actual knowledge or suspicion that the customer was
acting fraudulently, I agree for the reasons given by
my brother Davies that applying here the criterion

- 'which was applied in that case the respondent bank’s
~ responsibility is not established. In this connection

it may be observed that the appellant’s position really
rests upon the contention that the fact of a cheque
payable to the firm of Ross, McRae & Chandler being
presented for deposit_to the credit of the firm of Mc-
Rae, Chandler & McNeil was in itself on its face notice
that the cheque was being dealt with in violation of a
trust. The contention seems to ignore the circum-
stance that this cheque was presented by two persons
(one known to the banker personally as an honest
business man, the other so known to him by repute)

. who were members of the firm to which the cheque was

(1) 4 De G. J. & 8. 581.
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payable. I do not know why a breach of trust should
in such circumstances have been suspected. The dif-
ference in the firm names ‘would, I should have
thought, be of no significance whatever to persons ac-
customed to the dealings of railway contractors; and
the fact that it made no impression on the mind of this
experienced banker is not without bearing on the
point whether it was a circumstance likely in the
ordinary course of dealing to convey a suspicion of
wrongdoing. The truth no doubt is expressed by
Lord Herschell in London Joint Stock Bank v. Sim-
mons(1), at page 223 — )

I apprehend that when a person whose honesty there is no
reason to doubt, offers negotiable securities to- a banker or any
other persomn, the only consideration likely to engage his attention
is whether the security is sufficient to justify the advance
or the ‘cf'edit required.

I do not think there is anything in Lord West-
bury’s judgment to justify the conclusion that in his
view a banker being offered money or its equivalent
by a person known by him to be a partner in a firm
from or through which the money has been received,
should be held accountable for a higher degree of vigi-
lance and more active suspicion than when dealing
with a broker or other agent who, to the banker’s
knowledge, offers securities which are the property
of his principal and which he has authority to deal

with in the course of transacting his principal’s
business.

ANGLIN J. (dissenting).—The plaintiff, who was
the senior member of the contracting firm  of Ross,
McRae & Chandler, brings this action to compel the

(1) [1892] A.C. 201.
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1911 Tmperial Bank of Canada to account to him for his
I;,:s interest in the proceeds of a cheque for $56,251.57,
Cn AgI.DLER. drawn upon the Bank of Montreal by the St. Maurice
Analin T Construction Co. in favour of the firm of Ross, McRae
—— & Chandler. This cheque represented the balance due
to that firm in connection with a contract carried out
by it at Shawinigan, Que. The firm of Ross, McRae
& Chandler had been formed for the purpose of this
Shawinigan contract. About the time of its com-
pletion, Messrs. McRae and Chandler entered into a
" new partnership with one McNeil, under the firm
name of McRae, Chandler & McNeil. This firm, in
which the piaintiff had no interest, secured a construc-
tion contract on the Temiskaming Railway in North-

ern Omntario.

The cheque in question was received by Messrs.
McRae and Chandler after Mr. Ross had left Shawini-
gan. By arrangement made by Messrs. McRae and
Chandler with Mr. Hay, the assistant general mana-
ger of the Imperial Bank, it was taken by the Toronto
branch of that bank, with the understanding that the
amount thereof would be immediately placed to the
credit of the firm of McRae, Chandler & McNeil at
the New Liskeard branch of the same bank, for their
convenience in connection with their Temiskaming
contract.

The cheque bears indorsements in blank of the
firm name, Ross, McRae & Chandler, and also of the
firm name, McRae, Chandler & McNeil. There is no
express evidence whether Chandler, who made the in-
dorsements, put either or both of them on the cheque
before, during or after his interview with Mr. Hay.
Assuming that the course which prudent business
usage would dictate was followed, the indorsements
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were put upon the cheque only after the arrangements
for the opening of the account for the new firm had
been cbmpleted. In this country, where the system
of crossing cheques is little used, business men seldom
take unnecessary risk of losing a cheque' indorsed in
blank and thus made payable to bearer. Had the in-
dorsements been upon the cheque when it was shewn
to Mr. Hay, I have little doubt that he would have
said so when he was pressed by counsel for the plain-
tiff to state whether he had not seen the cheque and
whether, if he had looked at it, he would not have seen
that it was payable to the firm of Ross, McRae &
Chandler. Mr. Hay is an experienced banker and as a
witness was not loath to give any evidence which might
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put upon the case an aspect favourable to his bank.
The fact that he does not say that there was any in- °

dorsement on the cheque when it was presented to him.
coupled with the usual practice of prudent business
" men in such transactions, warrants the inference that
Chandler put both indorsements on the cheque after
he had arranged with Mr. Hay for the opening of the
New Liskeard account and prbbably when he was
about to hand it over to the clerk in the Torbnto
branch of the bank.

The plaintiff claims that the Imperial Bank is
accountable to him because McRae and Chandler had
not authority to deal with the cheque in question as
they did, and the bank, as he alleges, took it with
notice that they were diverting a partnership asset
or security to an account in which their partner, the
plaintiff, had no interest.

That McRae and Chandler were not authorized to
use the (’:he(iue as they did is not seriously contro-
verted. The defendants, the Imperial Bank, have been
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held not liable in the provincial courts — by the trial
judge on the ground that there was no fraud or negli-
gence on their part and that they had reason to be-
lieve that McRae and Chandler were acting within
their authority; by the Divisional Court on the ground
that the indorsement of the firm name of Ross, Mc-
Rae & Chandler was within Chandler’s authority, and
that the case should be treated as if the proceeds-of
the cheque had been drawn from the Bank of Mon-
treal and deposited by McRae and Chandler to the
credit of the new firm ; by the Court of Appeal on the
ground that when Chandler indorsed the cheque for
the firm of Ross, McRae & Chandler, it became pay-
able to bearer, and when the amount of it was placed
to the credit of the new firm, the bank became holders
of it for value and without notice of any defect in the
title; that negligence on the part of the bank would
not suffice to render them liable, even if there had been
negligence; that there was no evidence of fraud; and
that there was nothing to suggest to Mr. Hay that he
should have made inquiries. Mr. Justice Osler con-
curred in this judgment with doubt.

After most careful consideration I have come to
the conclusion that the plaintiff’s appeal should be
allowed. He is, I think, entitled to succeed, not be-
cause of any fraud on the part of the bank officials,
nor because of their negligence — although, with great
respect for the learned trial judge and the provincial
appellate courts, it seems to me reasonably clear that
there was negligence on the part of Mr. Hay; Bissell
& Co. v. Fox Brothers(1) ; Hannan’s Lake View Cen-
tralv. Armstrong & Co.(2) ; aword to Ross would have

(1) 51 L.T. 663, 53 L.T. 193, " (2) 16 Times L.R. 236.
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saved the situation — but on the well recognized prin-
ciple of the law of agency, which is part of the law

1911
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of partnership, that in the absence of actual authority OHAZ'DLER_
or ratification, the principal is not bound by the act Anglin J.

of his agent done out of the ordinary course of busi-
ness, or outside the scope of his apparent or ostensible
authority.

A partner has implied aﬁthority to deal with part-
nership property for partnership purposes; but it is
beyond the scope of his ostensible authority to divert
partnership securities to his private benefit, or to the
benefit of a business in which he is interested, but
which is not that of the partnership. A person ac-
quiring an asset of a partnership from omne of the
partners with notice that he is diverting it to his own
usé, assumes the risk of establishing that such a dis-
position of the partnership property was sanctioned
by all the other partners.

It is immaterial whether the partnership security is applied in
discharge of an existing debt or Wheth‘er it is used by the indi-
vidual partner for the purpose of obtaining money from his own
bankers to be applied for his own personal purposes. Re Riches,
and Marshall’s Trust Deed(1),at page 586. :

By Mr. Hay’s own evidence it is established that
he was aware that it was a “new” firm which had got

the Temiskaming Railway contract; he knew of the

“old” firm and he probably identified the plaintiff, as
a member of it, with the name “Ross” upon the cheque

in question; he had no reason to believe that Ross had

any interest in the “new” firm ; its name indicated that
Ross was not a member of it. He was informed that
a contract had just been completed at Shawinigan.
Although he does not in terms make the admission,

(1)-4 De G. J. & S. 581.
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the only proper inference from his evidence is that he
knew that the cheque in question had been received
in payment of a sum due to the contractors under the
Shawinigan contract, and on the face of the cheque,
which he saw, it was apparent that this payment was |
made to the old firm, Ross, McRae & Chandler.

Notice and knowledge means not merely express notice, but know-

- ledge or the means of knowledge to which the party wilfully shuts

his eyes. Per Parke B. in May v. Chapman (1), at page 361.

The cheque was indorsed in such a manner that the
diversion of it from the old firm to the new firm was
unmistakable. It was equally obvious that the in-
dorsement by which this transfer was effected was
made by, and was in the hand-writing of Chandler.
He had placed his own signature beneath that of the
old firm to indicate this fact. The design of placing
the proceeds of this security of the old firm to the
credit of the new firm, so that the latter would be in
a position to disburse the money for its own ends, was
therefore apparent. Indeed the intention of McRae
and Chandler to use it in connection with their
Temiskaming contract was avowed Whel}' they ex-
plained to Mr. Hay the reasons why they desired to
have_the proceeds of the cheque placed to their credit
in the New Liskeard branch of the Imperial Bank. As
put by Meredith C.J.:—

It seems equally clear that Mr. Hay, the assistant-general man-
ager of the bank, with whom the transaction took place, had notice
of the intended and of the actual application by McRae & Chandler
of the proceeds of the cheque, so far as the depositing of them to
the credit of the new firm was an application of them, for that they
should be so deposited was the object of the transaction in which the
parties were engaged.

(1) 18 M. & W. 355.
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I would add that Mr. Hay knew that it was in-
tended that the money should be used in connection
with the Temiskaming contract of the new firm.

There is nothing in the evidence, as I read it, to
support the statement of the learned trial judge that
“Hay supposed that the old firm were going under a
new name” — Hay certainly does not say so; nothing
to warrant the learned judge’s conclusion that “the
bank have made out they had reason to believe that
Chandler was acting within his authority” — if, in-
deed, short of a case of estoppel, that be material when
it has been established affirmatively that he acted
without authority. Kendal v. Wood(1), at pages
248, 254.

Chandler no doubt had authority as a member of
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the old firm to indorse the cheque for the purpose of -

depositing it to the credit of that firm, or of drawing
from the Bank of Montreal the money for which it
called. But the indorsement of the name of the old firm
for the purpose of transferring the cheque to the new
firm was beyond the scope of his ostensible authority
as a partner in the old firm, quite as much as it was
beyond the scope of his real authority.

Mr. Hay knew or must be taken to have known
that Chandler and McRae were not acting within such
authority as may be implied from partnership agency.
He trusted to their having sf)ecial authority and he
took the risk of its turning out that such special auth-
ority did not exist: McConnell v. Williins (2), at page
443, '

If the agent be held out as having only limited authority to do

on behalf of his principal acts of a particular class, then the prin-
cipal is not bound by an act done outside that authority, even

(1) LR. 6 Ex. 243. (2) 13 Ont. App. R. 438.
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1911 though it be an act of that particular class, because the authority
RTOES being thus represented to be limited, the party prejudiced has notice
o. and should ascertain whether or not the act is authorised. Russo-
CHANDLER. Chinese Bank v. Li Yau Sam (1), at page 184.

Anglin J. When the Imperial Bank accepted the cheque from
"~ McRae and Chandler and at once placed the amount
of it to the credit of the new firm, it became not merely
the agent of the new firm to collect.the proceeds of the
cheque for them, but the purchaser of the cheque. The
materiality of this distinction is illustrated in the case
of Bevan v. National Bank(2), at page 68— a case
concerning crossed cheques. Section 175 of our “Bank
Act” corresponds with section 82 of the “English Bills

of Exchange Act,” 45-46 Vict. ch. 61.

I do not understand the view attributed to Mere-
dith |C.J. in the Divisional Court, that the bank was
the agent of the old firm to receive payment of the
cheque. As its purchaser the bank became a holder of
the cheque for value (“Bank Act,” sec. 56, sub-sec. 2) ;
but, with great respect, I cannot accept the view that
it had not notice of the defect in the title of the new
firm which negotiated the cheque with it.

That knowledge of the fact that a partnership
security is being diverted by one or more of the part- .
ners to the benefit of a business in which another of the
partners is not interested puts the person taking it upon
inquiry as to the actual authority of the partner or
partners so dealing with it, “by which it is meant that
he takes the paper at his peril,” is established by
many cases: Creighton v. Halifaw Banking Co.(3) ;
Re Riches and Marshall’s Trust Deed (4) ; Leverson v.
Lane(5) ; Halsbury’s Laws of England, Vol. 1, p. 594.

(1) [1910] A.C. 174. (3) 18 Can. S.C.R. 140.
(2) 23 Times L.R. 65. (4) 3 De G. J. & S. 581,
(5) 13 C.B.N.8S. 278.



i

VOL. XLV.] SUPREME COURT OF CANADA.

I fail to appreciate the distinction suggested be-
tween. the case where, as here, the banker discounts or
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purchases for the benefit of an individual partner a CEANDLEE.

eheque drawn in favour of his firm, and those cases
where bankers, who, under similar circumstances, dis-
counted promissory notes or bills of exchange, have
been held accountable to the firm or the defrauded
partner. A cheque is an inland bill of exchange drawn
on a banker payable on demand. Lynn v. Bell(1),
We were pressed with the statement that, if the
bank should be held accountable in the present case,
banking business will be unduly hampered. I .admit
that weight which should be given to such a considera-
tion. I question, however, the accuracy of the state-
ment. But it is, in any case, of paramount import-
ance that we should not disturb well-settled principles
of the law of agency by disregarding them because in
a particular instance their application may seem to
result in a hardship, perhaps more apparent than real.
The doctrine that a’person, who deals with a partner
in a matter or for a purpose beyond the scope of the
ostensible authority which the partnership confers,
does so at his peril, must not be jeopardized, impaired
or weakened. I can discover no ground of distinction
between the case of a bank which discounts a cheque

drawn in favour of a partnership on another bank, and

that of any other person who becomes the purchaser
of such a security. Knowledge of facts indicating an
excess of authority by the partner negotiating it puts
both alike upon inquiry. The position of a banker who
honours his customer’s cheque is quite different. His
primary duty to do so is a determining factor in cases

(1) (1876) 10 Tr. C.L. 487.
11

AnglinJ. -~
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such as Backhouse v. Charlton (1) ; Gray v. Johnston
(2); Coleman v. Bucks and Oxon Union Banlk(3).
The distinction between the case of a person origin-
ally discounting a partoership bill and that of a sub-
sequent-bond fide holder of it for value is pointed out
by Lord Kenyon in Arden v. Sharpe(4).

I accept the statement of the law, contained in the
following paragraph of Mr. Justice Riddell’s opinion :

No one may with impunity take from one partner an asset of the
firm “for the purpose of obtaining money to be applied for his own
personal purposes,” or with a knowledge that it is not to be applied
for the purposes of the partnership.

That suffices to put the person taking the partner-
ship asset on inquiry; and he ordinarily assumes the
burden of shewing that the partner, from whom he
received’ it, in so dealing with it, acted with the
authority of his co-partner: Lindley on Partnership,
Tth ed., p. 202. '

The Master of the Rolls, delivering the judgment
of the Privy Council in Frankland v. McGusty(5), at
pages 301-2, says:—

I take it to be/clea,r, from all the cases upon the subject, jchat it
lies upou a separate creditor who takes a partnership security for
the payment of his separate debt, if it be taken simpliciter, and

there is nothing more in the case, to prove that it was given with
the comsent of the other partners. But there may be other circum-

. stances attending the transaction which may afford the separate

creditor a reasonable ground of belief, that the security so given
in the partnership name is given with the consent of the other
partners * * * TUpon a consideration, therefore, of all the
authorities, I am of opinion that the law is, that taken simpliciter,
the separate creditor must shew the knowledge of the partnership;
but if there are circumstances to shew a reasonable belief that it
was given with the consent of the partnership, it lies upon the

(1) 8 Ch. D. 444. (3) [1897] 2 Ch. 243.
(2) LR.3 HL. 1, at p. 11. (4) 2 Esp. 524.
(5) 1 Knhpp P.C. 274.
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partners to prove the fraud. I think that will reconcile all the
cases.

Except his idea that McRae and Chandler were
reputable business men, and his gratuitous statement
that “it is not an uncommon thing for contractors to
take the different contracts under different names”
— he does not venture to pledge his oath that he be-
lieved that Ross had any interest in the Temiskaming
contract or in the “new” firm — the bank manager
suggests no basis for any reasonable belief on his part
that Chandler was acting within his authority in
negotiating the firm cheque as he did. His belief in
Chandler’s authority, if it existed,—(again Mr. Hay is
careful not to say that he did in fact entertain this
belief ; he apparently gave the matter no thought, had
no suspicion, made no inquiries)—based on these
grounds would not, in the circumstances, be such a
reasonable belief as would even shift to the plaintiff
the burden of proving lack of authority on the part of
Chandler. This would rather appear to be a case in
which the banker had no reason to believe that Chand-
ler’s actual authority was greater than his ostensible
authority as a partner — a case of taking from an in-
dividual partner, for his own benefit, a partnership
security simpliciter. Apart from conduct on the part
of the plaintiff, upon which an estoppel might be
founded, Kendal v. Wood(1), at pages 251, 253, but
of which there is here no suggestion, good faith and
belief in the authority of the partner negotiating the
security, however reasonable, will not afford the
banker a defence, at all events when absence of auth-
ority and fraudulent conduct on the part of the part-

(1) LR. 6 Ex. 243.
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ner have been actually shewn. Lindley on Partner-

-ship, Tth ed., page 201, note (s); Smith’s Mercantile

Law, 11th ed., Vol. 1, p. 35; Hannan’s Lake View
Central v. Armstrong Co.(1).

I am, therefore, of the opinion that, in respect of
the cheque itself and its proceeds, the right of the
Imperial Bank is no higher or better than that of
Messrs. McRae and Chandler.

As pointed out in Heilbut v. Nevill(2), because
Chandler had authority to indorse the cheque in the
name of the partnership, though for partnership pur-
poses only, there might be some difficulty in holding
the bank liable for a conversion of it; but there is no
difficulty in holding them accountable for its proceeds
as money had and received to the use of the firm of
Ross, McRae & Chandler.

The relevancy of section 96 of the “Bank Act,”’ re-
lied upon by Mr. Bicknell, I cannot appreciate.

It has not yet been made clear what was the
amount of the plaintiff’s interest in the cheque. That
will appear when the partnership accounts have been
taken in the other action in which a reference for that
purpose has been directed. The bank might, as a
matter of strict right, be required to pay into court in
this action the whole amount of the cheque in question.
This would be placed to the credit of the old firm and

. the bank would then be entitled to claim as a creditor

against the partnership for so much of the proceeds
of the cheque as it could shew had been expended for
the benefit of the old partnership; and as to the bal-
ance, it would be entitled to subrogation to the rights
of McRae and Chandler as developed upon the part-

(1) 16 Times L.R. 236. (2) LR. 5 C.P. 478,
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nership accounting. But it will be simpler, and the

net result will be the same, if the bank is held ac-
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exceeding $56,251.57, may be found to be the balance An@; 71

due to him upon the taking of the partnership
accounts. - ‘
" The defendant bank objects to the plaintiff re-
covering any judgment until it is shewn by the taking
of the accounts of the partnership that there is a bal-
ance due to him. But the plaintiff, on the other hand,
asserts that, uniess the accountability of the bank is
_established, it may not be worth his. while, because of
their financial irresponsibility, to pursue his action
of account against his late partners. The liability of
the bank to account to the plaintiff depends chiefly, if
not entirely, upon a question of law. But whether
it involves solely a question of law or also questions of
. faet, under the circumstances it may well be disposed
of bhefore the accounts between the partners are taken
up. Ontario Consolidated Rules 259 and 531. That
the plaintiff’s relief must be presently confined to a
judgment declaratory of his rights against the bank is
not an answer to his claim. “Ontario Judicature
Act,” sec. 57, sub-sec. 5. Such a judgment is all that
can be now given him. With it, however, he will pro-
bably have no difficulty in realizing from the bank any
amount found to be due him when the partnership ac-
counts have been taken.

The. appeal should be allowed with costs in this
court and in all the provincial courts.

Although no relief is asked against the defendants
Chandler and McRae, they were, I think, properly
made respondents on this appeal. Their peculiar deal-
ing with the partnership cheque in question has been
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the cause of this entire litigation ; they are vitally and
directly interested in the accountability of their co-
defendants to the plaintiff, and it was right that they
should be given an opportunity to appear, if so ad-
vised, when the case against the bank was being dealt
with. But as no relief was asked against them their
appearance was not necessary unless they desired to
contest the plaintiff’s right to hold the bank account-
able. That they could do only at their own risk. They
should bear their own costs in all the courts.

Appeal dismissed with costs.

Solicitors for the appellant: Macdonald, Shepley, Mid-
dleton & Donald.
Solicitors for the respondent, The Imperial Bank:
, Bicknell, Bain & Strathy.
Solicitors for the respondents, Chandler and McRae:
Beatty, Blackstock, Fasken & Chadwick.
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GEORGINA GIRVIN ................ APPELLANT;
AND

HIS MAJESTY THE KING.......... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Criminal law—Evidence—Verdict.

Evidence making a primd facie case for the Crown in a eriminal
prosecution, if unanswered and believed by -the jury, is suffi-
cient to support a conviction of the person accused.

APPEAL from the judgment of the Supreme Court
of Alberta affirming the conviction of the appellant,
at the trial, upon an indictment for arson, on an
appeal by special leave upon questions of law in
respect of which the trial judge, Stuart J., refused to
reserve a case for the opinion of the court in banco.

The following statement was made by the learned
trial judge in refusing the application for a reserved
case by counsel for the appellant.

STUART J.—“I refuse to reserve the following
questions for the opinion of the court, en bance, at the
next sittings of the said court to be holden at Calgary,
in Alberta.

“(L.) Does the evidence merely point to a suspi-
cion of guilt instead of being the legal evidence neces-
sary to support a conviction ?

“(11.) Was I right in refusing to dismiss the

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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charge against the accused at the close of the case for
the Crown upon application made by counsel for the
accused ? '

“(IIL.) Was the evidence of the witnesses MecMinn
and McIntosh as to the removal of certain horses
alleged to be the property of Samuel Wilson pursuant
to an alleged arrangement with the said Wilson, pro-
perly admitted by me, there being no evidence that
the accused had any knowledge of any horses being on
the premises, of their removal, or of any such arrange-
ment, and objection being taken by counsel for the
accused ? )

“(IV.) Was that portion of my charge to the jury
being ‘a person who tells an untruth when not under
cath is not a person who is likely to be helieved even
when they are under oath’ improper ?

“(V.) Was that portion of my charge to the jury
proper being, ‘people do peculiar things and yet is it
a probable thing that she would do—to leave a
bundle of papers there in that store in a drawer which
was apparently unlocked for so long containing in-
criminating evidence against her husband of his re-
lations with another woman,” there being no evidence
whatever of the said papers containing any incrimin-
ating evidence ?

“(VI1.) Was I right in refusing to allow counsel
for the accused to have the said papers handed in to
the jury while deliberating upon their verdict unless
8o requested by the jury ?”

A. A. McGillivray for the appellant.

Wallace Nesbitt K.C. and Christopher C. Robinson
for the respondent.
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The judgment of the court was delivered by &11
GIRVIN
TEE CHIEF JUSTICE.—I have always understood THE%mG_
the rule to be that the Crown, in a criminal case, is ,, "~ .
not required to do more than produce evidence which, Justice.
if unanswered, and believed, is sufficient to raise a
priind facie case upon which the jury might be justi-
fied in finding a verdict. A careful perusal of the
evidence here satisfies me that there is evidence quite
sufficient to prove that the house was destroyed by a
fire under cireumstances which clearly pointed to in-
cendiarism, and that the accused might fairly be pre-
sumed to have set the fire. When the Crown’s case
was closed, of the three persons who had means of
access to the building on the night of the fire two had
~ given their evidence, frankly and fully testifying to
all that occurred; the third, the accused, volunteered
to go into the witness box and attempted to explain
away those things which were calculated to throw
suspicion upon her. To say the least, her explanation
is not satisfactory. Her denials of facts that are
proved beyond all doubt are very much to her dis-
credit. In any event, the jury having had oceasion to
hear the story of the three persons who alone admit-
tedly might have caused the fire, and the theory of
accident being eliminated, came to the conclusion, on
evidence which, in my opinion, was sufficient, that the
appellant was guilty of the offence with which she was
charged and no reason has been given here to justify
us in setting that verdict aside. The facts are so fully
and clearly discussed in the judgments below that I
do not feel it necessary to say more.

Appeal dismissed.
12 :
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IN THE MATTER OF

THE LoCcAL IMPROVEMENT Act” (Ch. 11, Statutes

of The Province of Alberta, Tth Edw. VIL.).

THE CALGARY AND EDMONTON

LAND COMPANY (OWNERS).... }APPELLANTS;

AND

THE ATTORNEY-GENERAL OF

THE PROVINCE OF ALBERTA RESPONDENTS.
(APPLICANT) ......ocvviininnnnn.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Appeal—Ipecial leave— Supreme Court Act,” R.8.C. (1906) c. 139,

8. 37 (¢)—Interests involved—Construction of statute—“Alberta
Local Improvement Act,” 7 Edw. VII. ¢. 11, and amendments—
“B.N.A. Act, 1867,” s. 125—53 Vict. ¢. 4 (D.)—Assessment and
tazation—Constitutional law—Railway aid—Land subsidy —
Orown lands — Interests of private owner — “Free grant” —
“Owner”—“Real property.”

Special leave to appeal from the judgment of the Supreme Court of

Alberta (2 Alta. L.R. 446) was granted, under the provisions of
section 37 (¢) of the “Supreme Court Act,” R.S.C. 1906, ch. 139,
because of the magnitude of the interests involved.

Provincial legislatures may authorize the taxation of beneficial or

equitable interests acquired in lands wherein the Crown, in the
right of the Dominjon of Canada, holds some interest and the
legal estate. The legislature of a province may provide for the
levy and collection of taxes so imposed by the transfer of the
interests affected by such taxes.

The Dominion statute, 53 Vict. ch. 4, authorized the granting of aid

for the construction of a railway by a subsidy in Crown lands,

*PresENT: Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff and Anglin JJ.
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and, by section 2, it was declared that such grants should be
“free grants” subject only to the payment, on the issue of patents
therefor, of the costs of survey and incidental expenses, at the
rate of ten cents per acre. The lands in question formed part of
the land-subsidy, earned by the railway company and reserved
and set apart for that purpose by order-in-council, which had
been conveyed by deed poll to the appellants by the railway
company prior to the issue of a Crown grant. While still un-
patented, these lands had been rated for taxes and condemned
for arrears of taxes under the statute of Alberta, 7 Edw. VII.
ch. 11.

Held, that the interest of the appellants in the said lands was sub-
jeet to taxation and liable to be dealt with under the provincial
statute, although letters patent of grant thereof by the Crown
had not issued. .

Held, also, that allotment of these lands as “free grants,” under
the subsidy Act, related only to exemption from the usual
charges made in respect of public lands by or on behalf of the
‘Crown, except the cost of survey, ete., and did not exempt the
appellants’ interest therein from taxation under the provisions
of the provincial statute, although neither the legal estate nor
any interest therein remaining in the Crown could be liable to
taxation.

Judgment appealed from (2 Alta. L.R. 446) affirmed. Rural Muni-
cipality of North Cypress v. Canadian Pacific Railway Co. (35
Can. 8.C.R. 550) distinguished.

APPEAL from a judgment of the Supreme Court of
Alberta (1), affirming the order of Sifton C.J., which
confirmed the return of the tax commissioner, so far
as it affected the lands in question.

On the 25th of February, 1910, an application, by
motion to the Supreme Court of Canada,* was made
for special leave to appeal from the judgment of the
Supreme Court of Alberta, in view of the doubt whe-
ther or not the matter in controversy originated in
an inferior tribunal, and it was urged that there
should, if necessary, be special leave granted, under

(1) 2 Alta. L.R. 446.

*PRESENT: Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Duff and Anglin JJ.
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1911 the provisions of the “Supreme Court Act” on account

EAIBABY lgz of constitutional questions and matters of great mag-
DMONTO: . P . . . .
Lawp Co. hitude and public interest being involved in the dis-

v.
ATTORNEY- pute.

(ENERAL
OF ALBERTA,

— Chrysler K.C. supported the motion.
G. F. Henderson K.C. contra.

Judgment was reserved.

On the 3rd of March, 1910, the judgment of the
court, on the motion, was delivered by

TeE CHIEF JUSTICE.—This application was made
before the registrar, as judge in chambers, under the
provisions of section 37(c¢) of the “Supreme Court
Act,” for leave to appeal. The motion was enlarged
by him into court.

The application arises in the following manner.
The local statute of Alberta, chapter 11, of 1907, sec-
tions 90 et seq., provides that the secretary of every
district shall make a return of the assessable lands
and also of arrears of taxes. Section 92 authorizes a
judge of the Supreme Court of Alberta, in chambers,
on the application of the Attorney-General of the
province, to appoint a time for the holding of a court
“for the confirmation of the return ; and section 95 pro-
vides that, any time after the expiration of a year, the
Attorney-General may obtain an order from & judge,
in chambers, directing that the title to the lands in
arrears for taxes be vested in the Crown. In the
statutes of 1908, chapter 7 (Alta.), it is provided that
where jurisdiction is given to a judge, as persona de-
signata, he should be deemed to have the jurisdiction

~
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of a judge of the court to which he belongs, and that
his orders should be enforced as other orders of the
court. By the same Act an appeal is given to the full
court from his judgment, after leave has been obtained.

In the present case the lands of the Calgary and
Edmonton Land Company were returned by the sec-
retary of the district as in arrear for taxes, and this
return was confirmed by the Chief Justice of Alberta,
and, upon an appeal from his order of confirmation,
the appeal was dismissed and his order was affirmed
by the unanimous judgment of the full court. The
land company now applies for leave to appeal under
section 37(¢) of the “Supreme Court Act,” where an
appeal is taken by leave of the Supreme Court of
Canada or a judge thereof, although the case may not
have originated in a court of superior jurisdiction.

Without expressing any. opinion as to whether, in
the circumstances, it was necessary to move for leave,
we think it is a proper case in which to grant the
motion, quantum wvaleat, because of the magnitude
of the interests involved. The motion is granted with-
out costs.

\

The questions at issue on the hearing of the ap-

peal on the merits are stated in the judgments now-

reported.

Ewart K.C. and Laird for the appellants.

S. B. Woods K.C., Deputy Atorney-General for
Alberta, for the respondent.

THE CHIEF JUSTICE.—I would dismiss for the rea-
sons given by Mr. Justice Beck in the court below.
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Davigs J—This is an appeal from the judgment of
the Supreme Court of Alberta dated 24th December,
1909, dismissing the appellant’s appeal from the order
of the Honourable Chief Justice Sifton, which latter
is dated 2nd March, 1909,

The order of the Chief Justice was made by him
under the powers vested in him by section 93 of “The
Local Improvement Act” of the Province of Alberta,
being chapter 11 of the Statutes of Alberta (1907),
and the effect of it was to confirm the return.of arrears
of taxes for Local Improvement District No. 607 of
the Province of Alberta in respect of the north-east
quarter of section 3, township 16, range 2, West of
the fifth meridian, for the year 1906, these arrears
amounting to $2. This land belongs, it is claimed, to
the appellant, having been acquired by it under the
circumstances hereinafter set out. The effect of the
confirmation of the return of the arrears of taxes on
thig land is to vest it or the appellant’s interest in it
in the Crown for the public use of the province, sub-
ject, however, to redemption by the owners, as in the
statute set out.

As the case was admittedly a test one and in-
volved important questions affecting the public inter-
ests depending upon the proper construction of the
“Local Improvement Aect” of Alberta (1907), and of
Canada’s “Constitutional Act” (B.N.A. Act, 1867),
special leave to appeal to this court was granted to
appellant. '

The circumstances under which the appellant be-
came possessed of the lands in question are as follows:

By statute of Canada, 53 Vict. (1890), ch. 4, it was
provided that the Governor-General in Council might
grant a subsidy in Dominion land to the Calgary and
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Edmonton Railway Company (the predecessors in
title of the appellant) towards the construction of the
railway to an extent not exceeding six thousand four
hundred (6,400) acres for each mile of the com-
pany’s railway from Calgary to a point at or near
Edmonton on the North Saskatchewan River, a dis-
tance of about one hundred and ninety (190) miles,
and also to an extent of six thousand four hundred
(6,400) acres for each mile of the company’s railway
from Calgary to a point on the international boundary
between Canada and the United States, a distance of
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about one hundred and fifty (150) miles, such grant

to be made in the proportion and upon the conditions
fixed by order-in-council made in respect thereof and
except as to such conditions to be free grants, subject
only to the payment of the costs of survey and inci-
dental expenses at the rate of ten (10) cents an acre
in cash on the issue of patents therefor.

By order-in-council, 18th November, 1891, supple-
menting a previous order-in-council of the 27th June,
1890, the Government of Canada reserved and set
apart (amongst others) the lands in question for the
purpose of theland grant of the Calgary and Edmonton
Railway Company, subject to its being found that it had
not been disposed of or reserved prior to 27th June,
1890, this land (amongst others) having been applied
for by the railway company on 20th October, 1891,
and having been earned by the company at that time.
These lands (amongst others) were transferred by
deed of bargain and sale dated 13th December, 1902,
by the railway company to the appellants and patent
was issued to the appellants therefor on 19th June,
1907. The main issue, therefore, involved in this ap-
peal is whether the appellants can be validly assessed
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for taxes in respect of this land in 1906, patent for it
not being issued to them in respect of it until 1907.

Questions which were raised by the appellants
arising out of the provisions of the order-in-council as
to the lands reserved being fairly fit for settlement,
and as to their not having been sold or disposed of
prior to the 27th June, 1890, were withdrawn by Mr.
Ewart during his argument at bar. He rested his
appeal upon two points. First, that taxes could not
validly be assessed upon the lands for the year 1906,
because the patent from the Crown therefor did not
issue till the year 1907, and next, because the second
section of the “Dominion Act,” 53 Vict. ch. 4, grant-
ing the subsidies in lands to the railway company in
aid of the construction of the railway provided that
such grants should be free grants subject only to the payment by
the grantees respectively of the cost of the survey of the lands and

incidental expenses at the rate of ten cents per acre in cash on the
issue of the patents therefor.

The argument, as 1 understand it, on the second
point was that, as the statute provided that the grants
thereof were to be “free grants” subject only to the
payment of ten cents per acre for cost of survey the
lands granted could not be liable for provincial taxa-
tion before the patent issued; otherwise they would
not be free grants.

I confess myself quite unable to appreciate this
point. The term “free grants” mentioned in the
statute meant free so far as the Crown granting the
lands was concerned. It meant free from any of the
customary charges made by the Government in selling
its vacant lands to settlers or others, and from any
charges of any kind by or on behalf of the Crown
éxcepting those expressly mentioned for survey fees.
It could not, in my opinion, be intended to exempt the
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beneficial interest of the railway company in the lands
from liability to local taxation which it otherwise
would be subject to after it came into existence, and
before the patent issued. The term “free grant”
meant free as far as the Crown granting the lands was
concerned, not free from liens or charges which might
attach to the lands by law by virtue or in consequence
of the acquisition by the railway company of a bene-
ficial interest therein. Such a construction as that
claimed involves, I think, an unwarrantable exten-
sion of the language of the statute, the meaning of
which seems reasonably clear to me.

The main question, however; remains, which is sub-
_ stantially whether the Alberta “Local Improvement
Act,” ‘chapter 11 of 1907, which was a revision of
chapter 24 of 1903, as amended by chapter 8 of 1904,
and chaptei' 11 of 1906, applied only to lands the title
to which had passed by patent from the Crown or was
applicable to the beneficial interest of an owner of
lands the title to which had not so passed.

Reference was made during the argument to the
decision of this court in Rural Municipality of North
Cypress v. Canadian Pacific Railway Co.(1), on the
construction of the tax-exempt‘ioh section in the Cana-
dian Pacific Railway contract expressly exempting the
lands of that company from taxation for twenty years
“from the grant thereof from the Crown.” I cannot see
. how that case bears upon the case now before us. It
was upon the express language of that exempting sec-
tion that the decision of this court rested. No such
language or any language analogous can be found in
the statutes or orders-in-council which we have to con-
strue in this case. The only language which can be

(1) 35 Can. S.C.R. 550.
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invoked to support the contention is that of the second
section of the “Subsidy Act” before mentioned as to
the grant to the railway company being a free grant.
I have already dealt with that holding that it simply
meant free so far as any imposition or charge by the
Government of Canada, the granting party, is con-
cerned, but is not in any way restrictive of the juris--
diction of the province over taxation for provincial
purposes.

That being so the only questions remaining to be
considered are the 125th section of the “British North
America Act, 1867,” which reads that
no lands or property belonging to Canada or any provinee shall be
liable to taxation,
and the meaning and scope of the “Local Tmprove-

ment Act.”
The lands in question were admittedly at one time

Dominion lands within the meaning of that section.
They were vested in the Crown subject to the control
of Parliament.

By the “Subsidy Aect,” 53 Viet. ch. 4, Parliament
had legislated declaring that the Governor in Council
might grant the subsidies in land thereafter men-
tioned, (inter alia), to the Calgary and Edmonton
Railway Company, 6,400 acres for each mile of the
company’s railway from Calgary to a point at or near
Edmonton, and further declaring that such grant
might be made

in the proportion and upon the conditions fixed by orders-in-counecil,
and that except as to such conditions the grants should be free
grants,
subject only to the costs of survey, ete.

From the evidence before us it is clear that the
lands in question were earned by the railway com-
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pany, that they with others were selected by the com-
pany to answer the subsidy grant; that application
was made to the Governor in Council for the neces-
sary allotment of the lands to them; that the neces-
sary order-in-council was passed “reserving and set-
ting apart for the purposes of the land grant” to that
railway company, (inter alia), the lands in question;
that prior to the date when the taxes complained of
were imposed the railway company had sold, assigned
and transferred the lands in question with others to
the appellants in this action, and that subsequently,
on the 19th June, 1907, the patent for the lands in
question issued to the appellants. :

Can these lands be held, notwithstanding the dis-
positions of them so made by the Parliament of Can-
ada, the Governor in Council acting under the author-
ity of that Parliament and the railway company, still
to be lands belonging to Canada and not liable to
taxation until after the patent issued ?

The legal title, it is true, still remained in the
Crown until the patent passed, but the equitable title
had become vested in the appellants to whom it had
been transferred by the railway company. The in-
terest of the Crown whatever it might have been could
not be taxed, but the beneficial interest of the appel-
lants certainly was not exempted under or by virtue
of the section of the “British North America Act,
1867,” under review. Canada had no interest in the
land after the consideration for which it was stipu-
lated to be granted to the railway company had passed
beyond the right to the cost of surveying the same
which was to be collected when the patent issued.
The whole beneficial interest having passed to the
company and the bare legal estate remaining in the
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from the Crown.

The only remaining question is whether or not the
provisions of the “Local Improvement Act,” under
which the taxes were assessed, are comprehensive
enough to cover that beneficial interest.

The Crown is not mentioned in that “Local Im-
provement Act,” and it is not, of course, contended
that any interest the Crown may have had could be
legally assessed or affected by the assessment of the
lands. What is contended is that all of the interest
of the appellants was assessed and was condemned,
and that, subject to the right of redemption reserved
by the statute, the order of the Chief Justice operated
to vest in The King, in right of His provincial govern-
ment, the whole beneficial interest of the appellants in
the land.

A reference to the Act in question shews that its

‘scope and purpose was to embrace within the lands
liable to be assessed and taxed every beneficial inter-
est therein. Here we have only to deal with the legal
estate which remained in the Crown and which the
statute in no way affects or touches and the beneficial
interest which had passed to the company and which
I think clearly came within the interests assessable
under the Act. ‘

The interpretation section of the statute makes
this abundantly clear. The conclusion I reach, there-
fore, is that the appellants had a beneficial interest in
the lands in question which was subject to taxation
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under the Act, and that the fact of the legal estate
in the lands still remaining in the Crown made no
difference and created no exemption in favour of the
beneficial owner, the appellants, the Crown’s interest
being in no way affected.

The appeal should be dismissed with costs.

IbingTOoN J.—This is an appeal from the Supreme
Court of Alberta, en banc, in a matter which came
before it for the interpretation of “The Local Improve-
ment Ordinance of the North-West Territories” and
amendments thereto, which seem to have been enacted
by local legislative authority previous to the creation
of the Province of Alberta, yet remain as the taxing
statutes of that province, and have since been supple-
mented by additions to the legal machinery for en-
forcing the rates when fixed, and determining the
legality of the proceedings.

The questions raised are relative to the liability
of certain lands, now vested in the appellant, to taxa-
tion and to have payment of the taxes imposed by
virtue of said statutes enforced in the mode provided
therein.

I do not think it necessary to state in detail all the
legislation that may be brought into action in this
regard but, to illusirate, may briefly state suffi-
cient thereof to understand how this case arises. The
council for a district is given power to levy, in the
manner and to the extent provided, upon every owner
or occupant in the district “for all lands owned or oc-
cupied by him” and for that purpose to frame an
assessment roll in which has to be set out each lot or
parcel of land owned or occupied and the number of
acres it contains, with the name and address of the
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goods of the person who ought to pay the taxes.

Section 57 is as follows:—

57. The taxes accruing upon or in respect of any land in the dis-
triet shall be a special lien upon such land having priority over any
claim, lien, privilege or encumbrance thereon.

The taxes might be recovered also by suit.

In the event of taxes not being paid a return is
made by the secretary of the district shewing all lands
in the district upon which taxes remain unpaid. And
other returns are required at the same time and the
returns so made then constitute a return which is the
foundation for the proceedings taken herein, and it is
declared primd facie evidence of the validity of the
assessment and imposition of the taxes as shewn
therein, and that all steps and formalities prescribed
by this ordinance had been taken and observed.

Thereupon the Attorney-General may apply in
chambers to a judge of the Supreme Court of Alberta
for confirmation of this return.

Machinery is provided for advertising, and notify- -
ing by mail, the parties concerned, of the proposed
sitting of that court, and the time and place fixed by
the judge, and at the time and place designated, the
judge is required to hear the application, and all
parties who appear thereon. Thereupon the judge is
to determine whether the taxes in question re-
spectively upon each parcel in the return, are due or
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not, and such adjudication being made, the effect of
finding any parcel in arrears for two years, is declared
to vest in the Crown for the public use of the territories the said
lands subject, however, to redemption by the owners respectively of
the said lands at any time within one year from the date of the
adjudieation, ete.

These proceedings having been taken and the lands
in question herein, having been so adjudged liable to
forfeiture and forfeited accordingly subject to redemp-
tion in respect of taxes the appellants herein appealed
to the court, en banc, and that appeal was dismissed.

Thereupon the appellants asked leave to appeal to
this court and it was granted by virtue of section 37,
sub-section (c¢) of the “Supreme Court Act,” yet the
respondent claims there is no jurisdiction to hear an
appeal of the kind.

Inasmuch as section 48 of the last named Act is

specially designed for the purpose¢ of dealing with
cases of improper assessment I was at first doubtful
if the sub-section (¢) of section 37, wide as it is, could
have been intended to apply to a class of cases of the
kind in question. It may, however, well be held that
this has not to do with assessment, but is a judicial
proceeding for the purpose of ascertaining and de-
termining relative to the regularity of the proceedings
before executing the purpose of the legislation and
may be looked at just as a quieting title proceeding
might be.

I am, on consideration, inclined to think this the
case.

Assuming jurisdiction exists, we must observe the
nature of the question raised.

It is this. The lands in question form part of
a land grant given to the Calgary and Edmonton
Railway Company, by way of subsidy, out of the
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Crown lands, in what is now the Province of Alberta.
The concession was made by virtue of a Dominion
statute passed in 1890. The patent granting the lands
in question, issued to appellants on 19th June, 1907,
after the railway company had transferred such lands
to the appellants by a deed dated 13th December,
1902. ‘

The taxes in question consist of ratings made in
1906 and 1907. And it is contended that inasmuch
as these lands remained in these years vested in the
Crown on behalf of the Dominion, they remained non-
assessable until after the issue of the patent and,
hence, were non-foffeitable to the Crown on behalf of
the province. )

A good many subsidiary points were taken (but
later abandoned), in argument to support the position
that though in fact forming ultimately part of the sub-
sidy to the railway company which actually passed to
the company or its assignees they had not been so
definitely designated until the issue of the patent, as
to transfer any interest in them to the railway com-
pany, or their assignees, the appellants, until the
patent issued.

The question raised is thus reduced to the con-
struction of the taxing ordinance and amendments,
and their operative effect when the appellants had
acquired an interest of any kind in the lands so long
as they remained vested in the Crown on behalf of
the Dominion. :

" 'We must if we would understand the statute and
this case observe at the outset that the taxing statute
in question in no way presumes to bind the Crown or
to tax Orown lands as such. Then the rule of law that
when a statute does not expressly or within the pur-
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view of the statute apply to the Crown or its lands it
is to be taken as inoperative in relation to either must
be borne in mind.

Bearing that in mind how can it be said that this
ordinance which makes no such pretension can be said
to have any reference to a taxing or forfeiture of the
title, estate or interest of the Crown ?

Once that or any such pretension is deleted, as lt
were, from the appearances derivable from the use of
such expressions as land or lands in any of the sec-
tions brought forward for consideration and the
meaning thereof restricted to the estate or interest of
others manifestly taxable for their lands, or their
lands in fact so rendered liable thereto, it seems clear
the whole difficulty is removed and the foundation
for the present contention gone.

Not 'only is this so, but the interpretation of the
word “owner,” which is as follows:—

18. “Owner” includes any person who has any right, title or
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estate whatsoever or any interest other than that of a mere oceupant |,

in any land;

and, of the words “land,” “lands” or “real property,”
as follows:—

18. “Land,” “lands” or “real property” includes lands, tenements
and hereditaments and any estate or interest therein;
make it quite clear that nothing done can go beyond
or be effective beyond those specified meanings given
in the Act to the language used.

Read as interpreted by the statute the estate or
interest of the appellants is all that is touched and
all that becomes forfeitable or forfeited if not re-
deemed. And assuredly the appellants never pre-
tended, in the courts below, nor did any one suppose,
that they had not a definite interest, but it was con-

13
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tended, that because the patent had not issued, even if
appellants’ estate or interest was, in 1906, as definitely
fixed as it ever could be before the patent issued and
forever beyond the power of the Crown to take that
right and interest away, yet it was not, until 1907,
taxable, and liable to be dealt with as it was by the
officers of the district, confirmed by the Chief Justice
who heard the application and was upheld by the
court en banc.

I hold quite the contrary is the meaning of the tax-
ing statute and that the assignees of the concession-
aries were, in 1906, just as taxable as are purchasers
from the Crown paying their purchase money by in-
stalments, as T presume a great part of the country in
question stands to-day. To decide this test case on
any other issue than the neat one of the taxability of
lands or interest in lands before the issue of the
patent, would be to defeat the purpose of the parties
in trying to make of it a test case.

I think the‘appeal should be dismissed with costs.

DurrF J.—I concur in dismissing the appeal.

ANGLIN J.—Counsel for the appellants having ex-
pressly abandoned all their other objections to the
order in appeal, the only questions for our considera-
tion are:— '

(@) Whether the interest held by the appellants
in the land in question would be taxable if it had been
acquired from a private owner who retained an inter-
est similar to that held in the present case by the
Crown;

(b) whether provincial taxation of the interest of
the appellants offends against section 125 of the
“British North America Act;”’ and
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(¢) whether, on a proper construction of the
“Local Improvement Ordinance” of the North-West
Territories (chapter 73 of the Con. Ord., 1905), the
sole subject of taxation is the whole proprietary in-
terest in land, or, whether any estate or interest less
than the whole proprietary interest which may belong
to an “owner” is also assessable.

The land in question forms part of the land sub-
sidy authorized by the statute, 53 Vict. (D.) ch. 4, for
the construction of the northern section (190 miles)
of the Calgary and Edmonton Railway.

By a contract, which recites this statute and an
order-in-council approving of the grant, the railway
company undertook with the Dominion Government
to fulfil the conditions upon which the grant of the
subsidy was authorized by Parliament. Those con-
ditions have been fully carried out. The railway com-
pany applied for, inter alia, the parcel of land in
question (section 3, in township 16 of range 2, W. of
Mer. 5), on account of the grant for the first 190
miles of railway. By order-in-council of the 18th
November, 1891, which was passed on this application
and stated that “the company are now entitled to have
conveyed to them” lands to the extent of the area
therein specified, the Government of Canada set apart,
for the purpose of its subsidy, the lands for which the
company asked. -

Counsel were, in my opinion, well advised in with-
drawing the objections which they abandoned. They
were based on provisions of the order-in-council which
made the allocation of the lands so set apart in some
respects conditional, the point of the objections being
the absence of evidence to shew that the land now in
question fulfilled such conditions.

131,
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The order in appeal confirms a “return,” by the
secretary of the district, of lands on which taxes re-
main unpaid. It has certain statutory effects. By
sub-section 3 of section 83 of the taxation ordinance
it is provided that

the return for all purposes shall be primd: facie evidence of the
validity of the assessment and imposition of taxes as shewn therein

Having regard to this provision and to the facts
that the objections withdrawn appeai' not to have
been raised before the learned Chief Justice of Al-
berta, or, if raised, not to have been supported by evi-
dence; that the notice of appeal to the court en banc
contains no reference to any of them; that, in order
to appeal to the full court, the land company required
the leave of the Chief Justice, which was granted, no
doubt, on submission to him of the notice of the pro-
posed appeal and to enable the company to obtain a
decision upon the grounds of appeal which were speci-
fied in that notice; and that leave to appeal to this
court was secured on the representation that the ap-
pellants desired to present a test case to determine
the liability to provincial assessment of lands com-
prised in the land subsidy which had been fully
earned, but had not been actually patented — had
the objections which were withdrawn been pressed
they would probably have received scant attention.

By deed poll, of the 13th December, 1902, the Cal-
gary and Edmonton Railway Company conveyed to
the appellants all their estate, right, title, interest,
claim and demand whatsoever, both at law and in
equity, in and to the section of land now being dealt
with. Giving due Weight to the Dominion statute, to
the contract between the Government and the railway
éompany, to the company’s application for specified
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lands, to the order-in-council based upon such appli-
cation and to the deed poll from the railway company
to the appellants, I am satisfied that the section of
land now in question must be deemed to have been
finally and irrevocably allocated and appropriated to
the land subsidy of the Calgary and Edmonton Rail-
way Company: That company having fully earned
its subsidy and being entitled ex debito justitie, upon
.demand and payment of the sum of ten cents per acre
for cost of surveys, etc., to receive a patent of this
land, I am of the opinion, that the appellants, as its
grantees, acquired an interest in it, which, subject to
any question arising under section 125 of the “British
North America Act, 1867,” might properly be sub-
jected to provincial taxation.

By section 125 of the “British North America Act,
1867,” it is enacted that |
no land or property belonging to Canada or any provinece shall be
liable to taxation. ‘

Assuming that beneficial interests held by subjects
in lands, the legal title to, and also some beneficial
interest in which is vested in the Crown in right of a
province, should be deemed liable to such taxation as
the ordinance of the North-West Territories author-
izes, the fact that the Crown title and interest in such
lands is held in right of the Dominion does not, in my
opinion, render taxation of the interest of the sub-
ject-owner obnoxious to section 125 of the “British
North America Act, 1867.”

The existence of the legal title and a beneficial in-
terest in the Crown, in right of the Dominion, as mort-
gagee for a balance of the purchase money of lands
acquired by it under special legislation in connection
with the winding up of the Bank of Upper Canada
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and subsequently sold in the liquidation proceedings,
was held not to invalidate municipal taxation of the
purchaser’s beneficial interest, or equity of redemp-
tion, and its sale for arrears of such taxes, the title
taken by the tax-sale purchaser, however, being de-
clared to be subject to the mortgage held by Her
Majesty, and the operation of the treasurer’s deed
being restricted to passing the estate subject to such
mortgage. Regina v. County of Wellington(1). The
trial judge had held the entire sale invalid. The Divi-
sional Court modified his judgment as above stated.

On appeal to the Court of Appeal for Ontario the

judgment of the Divisional Court was affirmed(2).
Section 125 of the “British North America Act” had
been cited in argument (p. 426). A further appeal to
this court was dismissed(3). The judgments in this
court and in the Ontario Court of Appeal proceed upon
the construction of a clause of the Ontario “Assess-
ment Act” exempting property vested in the Crown.
This sufficed for the disposition of the question directly
in issue on the appeals, viz., the non-liability to taxa-
tion of the :Crown interest in the lands. But it seems
scarcely probable that, if the view of the Divisional
Court, that

the. interest of the defendant John Anderson in the land was, how-
ever, subject to taxation and to be sold for arrears of taxes and the
sale and treasurer’s deed operated to pass that estate,

had not been approved, there would have been no ob-
servation upon it by any of the judges in either appel-
late court. In the Divisional Court, owing to the
modification of the judgment at the trial, it was neces-
sary to pass upon the validity of the tax on Ander-

(1) 17 O.R. 615. (2) 17 Ont. App. R. 421.
(3) Sub mom. Quirt v. The Queen, 19 Can. S.C.R. 510.

we
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son’s interest, which was challenged. We have, there-
fore, the direct authority of the opinion of that most
careful and able judge, the late Mr. Justice Street,
concurred in by the present learned Chief Justice of
the King’s Bench of Ontario, that it is within the
power of 