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MEMORANDA.

On the twelfth day of February, 1909, the Honourable
James Maclennan, one of the Puisné Judges of the Supreme
Court of Canada, resigned that office.

On the twenty-sixth day of February, 1909, the Honour-
able F'rancis Alexander Anglin, one of the Justices of the
Exchequer Division of the High Court of Justice for
Ontario, was appointed a Puisné Judge of the Supreme
Court of Canada in the room and stead of the Honourable
James Maclennan, resigned.






"MEMORANDUM RESPECTING APPEALS FROM

. JUDGMENTS OF THE SUPREME COURT OF

CANADA TO THE JUDICIAL COMMITTEE OF

THE PRIVY COUNCIL SINCE THE ISSUE OF

VOL. 40 OF THE REPORTS OF THE SUPREME
OOURT OF CANADA.

Attorney-General of Quebec v. Fraser and Adams (37
Can. S.C.R. 577). On the application of one of the heirs of
Fraser, special leave to appeal was granted by the Privy
Council, 12th May, 1909 (Cf. 38 Can. S.C.R., p. ix.).

Bow McLachlan Co. v. The ‘‘Camosun’’ (40 Can. S.C.R.
418). Appeal de plano to the Privy Council pending.

Byron N. White Co. v. The Star Mining and Milling Co.
(41 Can. S.C.R. 377). Leave to appeal refused by Privy
Council, 29th June, 1909.

. Farrell v. Manchester et al: (40 Can. S.0.R. 339). Leave
to appeal refused by Privy Council, 24th Feb., 1909.

Granby, Village of, v. Ménard (31 Can. S.O.R. 14).
Leave to appeal refused by Privy Council, 13th July, 1901.

(Nore.—This information was only recently received by
the reporters.)

Grand Trunk Railway Co. v. Roberison (39 Can. S.C.R.
506). Appeal to Privy Council dismissed with costs, 17th.
Feb., 1909; ([1909] A.C. 325).

Iredale v. Loudon (40 Can. S.C.R. 313). Leave to ap-
peal to Privy Council refused, 9th July, 1909.

McLellan v. Powassan Lumber Co. (not yet reported).
Special leave to appeal granted by Privy Council, 29th
June, 1909.

““Nanna,”” The, v. The ““Mystic’’ (41 Can. S.C.R. 168).
Appeal de plano to Privy Counecil pending.



viii

““Prescott,”” The, v. The ‘‘Havana’’ (not yet reported).
Appeal de plano to Privy Council pending.

Red Mountain Raslway Co. v. Blue et al. (39 Can. S.C.R.
390). Appeal to Privy Council allowed; judgment of Su-
preme Court of -Canada reversed with costs and judgment
of Supreme Court of British Columbia, i banco, restored
with costs; 81st March, 1909, ([19091 A.C. 361).

“Rosalmd ?? The, v. The “‘Senlac’” (41 Can. S.C. R. 54)
Appeal de plano to Privy Council pending.

Rosenthal v.. The Slingsby Manufacturing Co. (not re-
ported). Leave to appeal refused by Prlvy Council, 26th
Feb., 1909.

Stuart v. Bank of Montreal (41 Can. S.C.R. 516). teave
.to appeal to Privy Council granted, 9th July, 1909.

““Tordenskjold,” The, v. The “‘Euphemia’’ (41 Can.
S.C.R. 154). Appeal de plano to Privy Council pending.

Vasighan 'v. Eastern Tovwnsh@'ps Bank (41 Can. S.C.R.
286). Leave to appeal to Privy Council granted, 9th July,
1909.. .
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THE TERRITORIAL COURT OF THE YUKON TERRITORY.

IN THE MATTER OF
THE ATLANTIC AND LAKE SUPERIOR RAIL-
WAY COMPANY.

THE NORTH EASTERN BANKING ) .
COMPANY (CLAIMANTS) ......... }APPhLLANTs,

AND

THE ROYAL TRUST COMPANY
(PLAINTIFFS) AND GEORGE BALL ; RESPONDENTS.
AND OTHERS (CLAIMANTS).........

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Appeal—Jurisdiction—Final judgment—Time for appealing—Ewche-
quer Court Act, R.8.C. (1906) c. 140, s. 82—Hzchequer Court
rules.

Notwithstanding that no appeal has been taken from the report of a
referee within the fourteen days mentioned in sections 19 and
20 of the General Rules and Orders of the Exchequer Court of
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Canada ~(12th December, 1899), an appeal will lie to the
Supreme Court of Canada from an order by the judge confirm-
ing the 'report, as required by the said sections, within the
thirty days limited by section 82 of the Exchequer Court Act,
R.S.C. (1906) ch. 140.

M: OTION to quash an appeal from the judgment of
the Exchequer Court of Canada, confirming the report
of the referee appointed to take the accounts and deter-
mine the amounts due to the creditors of the railway
company, and to fix the amounts due and the priority
of the claims.

Upon an order of reference to the registrar of the
Exchéquer Court of Canada to take the accounts and
determine the claims of the creditors of the railway
company, fix the amounts due to the respective credi-
tors and determine the order of priority in which such
claims, respectively, should rank upon the proceeds of
the sale of the railway, the referee filed his report on
the 4th of May, 1908. Notice of the filing of the report
was duly giveﬁ and there was no contestation thereof
by any of the parties interested in the proceedings
affecting the sale of the railway. and the distribution
of the proceeds of such sale. On the 10th of June,
1908, upon motion om behalf of the plaintiffs, the
judge of the Exchequer Court made an order confirm-
ing the report, in the terms therein stated. The pre-
sent appeal was taken on the 10th of July, 1908, by
the North Eastern Banking Company, one of the

~ creditors and claimants.

T. Chase-Casgrain K.C. for the motion. The ap-
pellants had notice of the filing of the referee’s report,
but did not contest it within the time allowed by sec-
tions 19 and 20 of the General Rules and Orders of
the Exchequer Court, of 12th December, 1899. They
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also had notice of the motion to have the report con- 1908

firmed, but did not appear for the purpose of oppos- NORTH

] . ] EASTERN
ing the order made, on that motion, by the judge of Bmgimo
the Exchequer Court;.which is now appealed from. .

They must, therefore, be held to have acquiesced in T,fBEUE%AJ_‘

the report and also in the confirmatory order. The —

report became final and non-appealable on the lapse Arrantic
y AND LAKE

of the 14 days allowed for appealing, and the judge’s gupzrror
order was unnecessary, the report having become, R. Co.
under the rules, the final judgment, upon the matters
with which it dealt, by mere lapse of time, on the 28th
of May, 1908. When the appeal was taken, on the
10th of July, 1908, the thirty days limited by section
81 of the “Exchequer Court Act” for appealing to this
court, had expired, and, therefore, this court can have

no jurisdiction to entertain the present appeal.

Spencer Harris contra. Acquiescence in the re-
port cannot be implied from mere failure to contest
it within the time prescribed by the rule nor by failure
to oppose the confirmatory order. Rules of practice
cannot take away the statutory right of appeal; the
rule in question does not, by its terms, assume to do
80. The.report by the referee is not, of itself, the
judgment of the court; it is not now absolute as under
the former rules, and it is not executory until con-
firmed by a judge’s order. The judge’s order was the
only final judgment and the inscription of the appeal,
on the 10th of July, was within the time limited by
the statute.

The judgment of the court was delivered by
Tar CHIEF JUSTICE—This appeal is from a judg-

ment of the Exchequer Court and the respondents
1% '
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move to quash on the ground that the appeal was not
taken within thirty days from the date of the judg-
ment appealed from. See section 82, “Kxchequer
Court Act.” The dates of the different proceedings
are important. The referee’s report, made pursuant to
the judge’s order of 13th February, 1908, was filed on
the 14th of May, 1908 (section 18). The judgment
confirming the report was delivered on the 10th. of
June, 1908, and the appeal to this court was taken on
the 10th of July, 1908.

It was argued by Mr. Casgrain that the report not
having been appealed from within the fourteen days
fixed by the General Rules and Orders of the Exche-
quer Court was confirmed by lapse of time, and that a
subsequent motion for judgment was unnecessary. We
cannot accept this construction of the rules. The
judgment from which an appeal is given by section 82
of the “Exchequer Court Act” is the judgment on the
report required by section 20 of the rules and orders
and, from this judgment, the appellants appealed
within the delay of thirty days.

The motion is dismissed with costs.

Motion dismissed with costs.
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IN R CHARLES SEELEY.

ON APPEAL FROM MR. JUSTICE GIROUARD IN CHAMBERS.

Criminal law—Indictable offence—Summary trial—Jurisdiction of
magistrate—O0Offence commitied in another county.

If a person is brought before a justice of the peace charged with an
offence committed within the Province, but out of the limits
of the jurisdiction of such justice the latter, in his discretion,
may either order the accused to be taken before some justice
having jurisdiction in the place where the offence was com-
mitted (Cr. Code [1892] sec. 557; Cr. C. [1906] sec. 665)
or may proceed as if it had been committed within his own

" jurisdietion.

S. was brought before the stipendiary magistrate of the City of
Halifax charged with having committed burglary in Sydney,
C.B.

Held, that the stipendiary magistrate could, with the consent of
the accused, try him summarily under Cr. C. [1892] sec. 785
as amended in 1900. (Cr. C. [19068] sec. 777).

APPEAL from a decision of Mr. Justice Girouard
in Chambers refusing an application for a writ of
habeas corpus.

The applicant, Seeley, is confined-in the peniten-
tiary at Dorchester, N.B., on conviction f)y a stipen:
diary magistrate for Halifax, N.S., of having com-
mitted burglary at Sydney, Cape Breton. He was at
the same time convicted of burglary in Halifax and
sentenced to the penitentiary therefor, such sentence
to run from the termination of that imposed for the
first-mentioned offence.

Seeley applied to a judge of the Supreme Court of
New Brunswick for a writ of kabeas corpus, which

*PRESENT: —8ir Charles Fitzpatrick C.J. and Girouard, Davies,
Maclennan and Duff JJ.

1908
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*Qct. 14.
*Qct. 27.
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application was referred to the full court and the
writ was finally refused(1). He then applied to Mr.
Justice Girouard, who, following In re¢ White(2), re-
fused to interfere with the decision of the provinecial
court. He then appealed to the Supreme Court from
such refusal.

O’Hearn, for the appellant.
~J. J. Power K.C., for the Crown.

The judgment of the court was delivered by

THE CHIEF JUSTICE—This is an appeal from an
order made by Mr. Justice Girouard in Chambers
refusing a writ of habeas corpus(3).

It may‘be convenient to state now briefly the mode
in which the courts in England have administered the
law in relation to the writ of habeas corpus. Lord
Herschel, in Cox v. Hakes(4), at page 527, says:

It was always open to an applicant for it, if defeated in' ome
court, at once to remew his application to another. No court was
bound by the view taken by any other, or felt itself obliged to fol-
low the law laid down by it. Each court exercised its independent
judgment upon the case, and determined for iftself whether the
return to the writ established that the detention of the applicant
was in accordance with the law. A person detained in custody
might thus proceed from court to court until he obtained his liberty.
And if he could succeed in convineing any of the tribunals competent
to issue the writ that he was entitled to be discharged, his right
to his liberty could not afterwards be called in question. There
was no power in any court to review or control the proceedings of
the tribunal which discharged him. I need not dwell upon the
security which was thus afforded against any unlawful imprison-
ment. It is sufficient to say that no persom could be detained in
custody if any one of the tribunals having power to issue the writ
of habeas corpus was of opinion that the custody was unlawful.

(1) 13 Can. Cr. Cas. 259. (3) Sec. 62 8.C. Act.
(2) 31 Can. S.C.R. 383. {4) 15 App. Cas. 506.
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In this statement of the law as applicable to Can- 13’_‘03
ada we desire to express our full concurrence. Iv kB
The facts of this case summarily stated are: SEELEY.
The prisoner was convicted at Halifax on the 23rq The Shief
December, 1903, by George H. Fielding, stipendiary
magistrate in and for the City of Halifax, in the Pro-
vince of Nova Scotia, of the offence of burglary,
alleged to have been committed at the City of Sydney,
in the County of Cape Breton, also in Nova Scotia.
It is submitted in support of the application that the
magistrate had no jurisdiction to convict on the short
ground that the offence was not committed within his
territorial jurisdiction, the limits of which are made
by virtue of the provisions of the Nova Scotia statutes
co-terminus with the area of the City of Halifax.
There is no doubt that the powers of a justice of
the peace are all derived from statute and being
purely statutory must be construed strictly. It must
also be conceded, I think, that a magistrate must
exercise his powers within the local limits of his jur-
isdiction. In England, the Criminal Acts ((Indictable
Offences Act, 1848, and Criminal Law Amendment
Act, 1867) empower a justice of the peace to issue a
warrant upon information in writing on oath against
any person charged with having committed an indict-
able offence within his jurisdiction, or against any
person residing or being or suspected to reside or be
within the limits of his jurisdiction and who is sus-
pected to be guilty of having committed any offence
elsewhere (11 & 12 Viet. ch. 42, sec. 1) ; and in the
case of a man apprehended in one county for an
offence committed in another it is provided that the
magistrate shall examine such witnesses and receive
such evidence in proof of the charge as shall be pro-
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duced before him within his jurisdiction, and if, in
his opinion, the evidence shall be sufficient proof of
the charge he shall commit the accused to the gaol, or
house of correction, for the county, borough or place

where the offence is alleged to have been committed,

or admit to bail; and if the evidence is not deemed
sufficient to put the accused upon his trial, the justice
binds over the witnesses and sends the accused back
to the county where the offence is alleged to have been

" .committed to be dealt with by a justice there (11 &

12 Viet. ch. 42, sec. 22), so that in the result the
offence is finally dealt with and the offender tried

-within the district in which the alleged offence was

committed, in accordance with the common law rule.
This proceeding is plain, intelligible and consistent
with the general principle that the authority of a jus-
tice of the peace or of a magistrate is limited to the
county or- district for which he is appointed.

We must, however, consider this application in
connection with sections 554 and 557 of the Criminal
Code (Canada, 1892), which re-enact in part only
those provisions of the Imperial Act to which I have
just referred. Section 554 gives a magistrate juris-
diction to issue his warrant and compel for the pur-
pose of preliminary inquiry the attendance of an
accused charged with an indictable offence who re-
sides or is found or apprehended or is in custody in
the justice’s county. Section 557 provides that the
magistrate holding the preliminary inquiry where the

.aecused is charged with an offence committed out of

the limits of the jurisdiction of such magistrate may,
after hearing both sides, order the accused, at any
stage of the inquiry, to be taken before a justice hav-
ing jurisdiction in the place where the offence was
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committed. Whereas the “Imperial Act,” as already
pointed out, is imperative, our section is permis-
sive(1), and makes no speecial provision for the com-
mitment or trial, as the English Act does, of a pri-
soner charged with an offence committed in another
county in the same province. Must we not therefore
assume that in such a case, provided the offence is
triable in the province, the prisoner is to be dealt
with as if the offence had been committed within the
territorial limits of the magistrate’s jurisdiction, un-
less, in the exercise of his discretion, he-chooses to
send him before a justice of the county where the
offence was committed. I am confirmed in this opin-
ion by the terms of section 554 :

Every justice may issue a warrant or summons, as hereinafter
mentioned, to compel the attendance of an accused person before
him, for the purpose of preliminary inquiry in any of the following
cases:—

(e) If such person is accused of having committed in any place
whatever an indictable offence triable in the province in which such
judge resides, or is, or is suspected to be, within the limits over
which such justice has jurisdiction, or resides or is. suspected to
reside within such limits;

(b) If such person, wherever he may be, is accused of having
cemmitted an indictable offence within such limits;

(¢) If such person is alleged to have anywhere unlawfully re-
ceived property which was unlawfully obtained within such limits;

(d) If such person has in his possession, within such limits,
any stolen property.

The words preliminary inquiry in the first para-
‘graph, which specially confer jurisdiction in the
cases enumerated in sections (a), (b), (¢), (d), must
" carry the same meaning throughout the whole section.
It would be contrary to the general rules of construc-
tion to give a different meaning to these words in

(1) Reg. v. Burke, 5 Can. Cr. Cas. 29.
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different portions of the same section(1), and there
is no doubt that construed with special reference
to sections (b), (¢) and (d), they must be held
to confer on the magistrate power to inquire and
commit for trial in the cases provided for in these sec-
tions, that is to say, where the accused is charged with
an offence committed in the justice’s county or with
unlawfully receiving. I can see no reason why these
words should receive a more limited meaning when
used in connection with sub-section (@) where the
accused is charged in the justice’s county with an
indictable offence committed elsewhere in the pro-
vince. Article 785 of the Code, as amended by the
statute of 1900, (2), gives the magistrate jurisdiction
to try summarily with his consent any person charged
before him with having committed any offence for
which he may be tried at a Court of General Sessions
of the Peace and undoubtedly the offence of burglary
is triable at sessions(3). There are certain offences
enumerated in the latter section with respect to which
a magistrate can hold a preliminary inquiry only.
What is the meaning of the word charged as used
here? The charge is contained in the information
sworn to and lodged with the magistrate and upon
which he issues his warrant, as well as in the deposi-
tions taken at the preliminary inquiry, if an inquiry
is held; but if the prisoner waives the inquiry and
consents to be tried summarily, then the magistrate
makes the charge for the purpose of that proceeding
on the sworn complaint and information then before
him and, when read to the prisoner for the purpose

(1) Ex parte County of Kent & (2) 63 & 64 Vict., ch. 46.
Borough of Dover, [1891] (3) Secs. 539 and 540.
1 QB. 389, at p. 393.
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of enabling him to make his option, he is charged with-
in the meaning of this section and the magistrate has
jurisdiction to deal with him. Some stress was laid
upon the point that to be clothed with jurisdiction
under section 785 the magistrate must be acting with-
in the local limits of his jurisdiction. I have en-
deavoured to point out that section 554 does not dis-
_tinguish and that- with respect to an offender found
within the county charged with an offence committed
beyond, but within the province, the jurisdiction of
the magistrate is as complete as if the offence had
been committed within his territory. The legislation
is somewhat elliptical, but our duty is to give effect
to what is apparently the intention of the Act if we
can do so on a proper construction of the words used.
If the Canadian Parliament had intended to adopt
the procedure followed in England, it would have
been easy to use the language of the “Imperial Act,”
and as this was not done I conclude that the intention
was to establish the principle that mere presence in
the county will subject even a passing stranger to
the jurisdiction of the magistrate if charged with an
indictable offence wherever committed within the
limits of the province, and I can see no reason why
or: the prineciple of effectiveness and considerations of
convenience we should not give effect to what appar-
ently was the intention of the legislature. I construe
sections 554, 557 and 785, taken together, to mean
that when an offence is committed within the limits
.of @ province any presence, however transitory, of the
accused in any part of that province will justify
the exercise of as full and complete jurisdiction
as if the offence was commitied where the offender
is apprehended, leaving to the magistrate a dis-
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cretionary power to send the prisoner for further
inquiry or for trial before the justice having jur-
isdiction over the locus where the offence was com-
mitted. It has been suggested that difficulty may
arise out of the clashing of jurisdiction; but we can
only concur in the opinion expressed by Lord Watson
in the Orr-Ewing Case(1), that wherever a real con-
flict of jurisdiction does arise between two independ-
ant tribunals, the better course for each to pursue is
to exercise its own jurisdiction so far as it can and
not to issue judgments proclaiming the incompetency
of its rival.

Application dismissed.

(1) Ewing v. Orr Ewing, 10 App. Cas. 453, at p. 532.
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&
UNION BANK OF HALIFAX
(PLAINTIFFS) ..oovvviennnnnn., .
AND
ALFRED DICKIE (DEFENDANT).....RESPONDENT.

} APPELLANTS;

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.
Appeal—Jurisd/icﬁon—Final judgment.

In 1903 the United Lumber Co. executed a contract for sale to D.
of all its lumber lands and interests therein the price to be pay-
able in three instalments at fixed dates. By a contemporaneous

. agreement the company undertook to get out logs for D. who
was to make advances for the purpose. The agreement for sale
‘was carried out and two instalments of the purchase money
paid. At the time these.contracts were exécuted the Union
Bank had advanced money to the company and shortly after the
contract for sale was assigned to the bank as security for such
and for future advances. The company having assigned in in-
solvency the bank brought action against D. for the last instal-
ment of the purchase money to which he pleaded that he had
paid in advance to the company and the bank more than the
sum claimed, The trial judge held that the bank had no notice
of the second agreement under which D. claimed to have ad-
vanced the money and gave judgment for the bank with a refer-
ence to ascertain the amount due. The full court set aside this
judgment and ordered a reference to ascertain the amount due
the bank and, if anything was found to be due, to ascertain the
amount due to D. from the company. The bank sought to appeal
from the latter decision. '

Held, that the judgment of the full court was not a final judgment
from which an appeal would lie under the Supreme Court Act
to the Supreme Court of Canada.

APPEAL froin a decision of the Supreme Court of
Nova Scotia setting aside the judgment at the trial in
favour of the plaintiffs and directing a reference to

*PRESENT :—Sir Charles Fitzpatrick C.J. and Davies, idington,
Maclennan and Duff JJ.

1908
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ascertain the amount due the plaintiffs and also that

Unton BA;\’}I{{ due the defendant from the United Lumber Co.

The facts are stated sufficiently in the above head-
note,

Mellish K.C. for the respondent, moves to quash
the appeal for want of jurisdiction.

W. B. A. Ritchie K.C. contra.
The judgment of the court was delivered by

IniNgTON J.—The appellants sued for certain in-
stalments of the price of some land sold by the United
Lumber Company to respondent and claim to recover
the same by virtue of an assignment made by the com-
pany as collateral security for debts due to the ap-
pellant.

The learned trial judge held the defendant liable
and so adjudged with costs, but referred the question
of the amount of liability to a referee.

On appeal to the Supreme Court of Nova Scotia
that judgment was set aside and instead thereof the
referee was directed to find and report the amount of
the advances made by the appellants to the company
before the 21st day of December, 1903, and still re-
maining unpaid and was further directed in the event
of the referee finding any of the said advances are
still unpaid to inquire and report the amount, if any,
due and payable to the company under and by virtue
of the agreements in writing between the said com-
pany and defendant dated the 10th December, 1903,
and meantime the court reserved further directions
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and costs. It is from this judgment an appeal is %335

sought here. UnNIoN BANK
It is conceded that the report of the referee when OFH” ax

made can have no other effect than to inform the court ~DIoXIE-

to which it may be made and before having the effect of Idingtond.
a judgment settling the rights of the parties must be T
followed by an order of a judge or a judgment of the

court.

It is nevertheless contended by the appellant that
the court below had no right to set aside the judgment
inasmuch as the learned judges gave in support of
this judgment reasons therefor which it is alleged
appear to have been in accord with the opinion of the
learned trial judge in regard to the liability of the
respondent. There are two or three answers to this.

In the first place the record itself does not shew
on its face any concurrent declaration either way as
to the liability.

In the next place the judgment of record as the
result of the trial by no means clearly defines where
the lines are to be drawn in taking the accounts.

The respondents contend that the assié;nment to
the appellant was only for securing certain debts due
the appellant and that those debts had been dis-
charged, long before this action, by payments, and
thus the right in appellant to sue terminated. .

If these contentions are correct or either fairly
arguable on the true construction of the collateral
security there are important matters left by the trial
judgment of record undisposed of for the referee to
wrestle with according as he might happen to con-
strue the judgment of reference and then if need be
the collateral security.

The judgment directed as follows:
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- It is ordered, adjudged and decreed that the plaintiff bank do
recover from the defendant the amount due to the plaintiff bank from

oF HALIFAX the said United Lumber Company, Limited, under the assignment

Idington J.

0.
DiIckIE.

- from the said United Lumber Company, Limited, to the plaintiff

bank, set out in the statement of ciaim,

It is further ordered, that it be and it is hereby referred to Mr.
F. H. Bell, barrister, to hear the parties and their witnesses and to
inquire and report the balance due to the plaintiff bank from the
United Lumber Company, Limited, for moneys advanced by the
plaintiff bank to the said United Lumber Company, Limited, and
secured by the said assignment.

It is further ordered, that judgment be entered for the plaintiff
bank for the amount found by the said referee on his report being
confirmed or varied and confirmed, together Wlth its costs of action
to be taxed.

If that judgment had stood uncorrected and the
referee had gone on and ruled that it was not open
upon this reference to the respondent, to give evidence
in support of these contentions relative to the limited
nature of the assignment and the discharge of the
debts it (when so construed) secured, a miscarriage
of justice or much confusion might have followed.

The effect of the judgment of record now appealed
from setting aside and varying the trial judgment is a
matter of procedure, and simply to substitute a clear
and explicit judgment purely and simply of reference
for a judgment that is by no means clear, but claimed
to be one for costs with a reference therein virtually
to find out whether it was right or wrong. Obviously
all the court has done is to enable the parties to have
every phase of their case presented properly for a final
adjudication and upon that being arrived at and
passed upon by the appellate court of Nova Scotia,
the case will be ripe for an appeal here if either of the
parties desire then to come here.

Whatever final judgment is given upon the re-
feree’s findings will be appealable here if worth while.
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The motion is allowed and appeal quashed with - E’f
costs. . >~ TUNION BANK
OF HALIFAX

Appeal quashed with costs.

o.
DICKIE.

Idington J.

Solicitor for the appellant: W. A. Henry.
Solicitor for the respondent: W. H, Fulion,
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WILLIAM NISBET PONTON (PLAIN-
}APPELLANT 5

AND

THE CITY OF WINNIPEG (Ds-
RESPONDENT.
FENDANT) . .ovvrvenrnnrnnnns . }

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Municipul corporation—Powers—Land tax sales—Purchase by cor-
poration—Vesting of title—Manitoba Real Property Act—A gree-
ment to re-convey—Necessity of by-law.

After the City of Winnipeg had become purchaser of lands within
the city, sold for arrears of overdue taxes, and had obtained
a certificate of title therefor under the Real Property Act, a
resolution of the city council was passed agreeing that the
land should be re-conveyed to the former owner on payment
of the taxes in arrears with interest and costs.

Held, that the corporation was not bound by the resolution as the
re-conveyance of the lands could be made only under the’ authority
of a by-law ag provided by the city charter. Waterous Engine
Works Co. v. The Town of Palmerston (21 Can. S.CR. 556) and
District of North Vancouver V. Tracy (34 Can. S.CR. 132)
followed.

Judgment appealed from (17 Man. R. 497) affirmed.

APPEAL from the judgment of the Court of Appeal
for Manitoba(1), afirming the judgment of Mathers
J., at the trial, by which the plaintiff’s action was dis-
missed with costs.

The circumstances of the case are stated in the
judgment now reported.

*PRESENT :—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Maclennan and Duff JJ.

g

(1) 17 Man. R. 496.
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Armour K.C. and R. 8. Cassels for the appellant.
Theodore. A. Hunt. for the respondent.

The judgment of the court-was delivered by

' MACLENNAN J.—This is an appeal by the plaintiff
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from a judgment of the Court of Appeal for Manitoba, -

-affirming a judgment of the trial judge, who dis-
missed the action with costs. -

" The plaintiff had been the owner of 170 vacant lots
of land situate within the defendant’s municipality,
except so much thereof as was taken by the Canadian
Pacific Railway Co. for their roadway, and, on %he
25th November, 1892, his title was duly registered
under “The Real Property Act” of Manitoba. '

" The plaintiff had allowed the taxes imposed by the
defendant in respect of these lands, to fall in arrear
and remain unpaid for a number of years, the last
payment made by him having been of those for the
year 1893. _ .

- In the year 1897 the defendant caused the lands
to be sold for the arredrs of taxes, and as authorized
by the law of the province, became the purchasers
thereof. -
The validity of this sale and purchase is not im-
‘peached or qilestioned in the pleadings, and was ex-
‘pressly admitted at the 4rial. But the defendant did
not, by the mere sale, become the indefeasible owner
of the land. To have that effect, it had to be followed
by a certificate of title obtained from the distriet regis-
trar of titles.

The defendant did not take the necessary steps to
obtain a certificate of title until the 22nd October,

2%
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Ot

was prepared and was served upon the plaintiff on
the 3rd of November following. This notice intimated
to the plaintiff that, as the law permitted, he might
redeem the land within six months from the day of
service, or at any time before the issue of a certificate

of title to the applicant, by payment to the district

registrar of the arrears of taxes, together with a
bonus of twenty per cent., but that in the event of non-
payment a certificate of title under “The Rea] Pro-
perty Act?” would be issued to the applicant.

The plaintiff did not, either within the six months
named in the notice, or afterwards, pay the taxes in
arrear, or any part thereof, although the defendant
delayed in applying for a certificate of title until the
7th of April, 1902.

On the last mentioned day payment not having
been made a certificate issued to the defendant, and
no attempt had been made to impeach its regularity
or validity. ’ :

It is true that the plaintiff says that he treated a
demand for taxes for the year 1901, made by the de-
fendant, as an abandonment of the notice of appli-
cation which had been served on him in 1900. Oxne
can hardly listen seriously to this suggestion, coming
from a barrister, who had been distinctly notified
that until certificate ohtained he might still redeem,
when in fact the land was still his own, at his option,
and, therefore, continued liable to taxation against
him, at all events provisionally.

By section 387 of the defendant's charter taxes
may be sued for as a debt. The taxes due prior to the
sale were satisfied by the sale, unlegs the plaintiff
chose to redeem within the time limited, and if the
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salé bécame absolute by certlﬁcate of title; the gubse- 30_?

quent taxes were merely prov1s1onal on the défend- Poziféc’m'

ant’s own Iand #nd could not bé recovered from the Cmmﬁ.

plaintiff. There ig, thévefore, in: my opinion, no ques: WINNIPEd.

tion of the validity of the certificate of title. . Maclédtisn J.
By section 71 of “The Real Property Act” it is

declared as follows:

Every certificate of t1tle, hereafter or heretofore 1ssued shall as
long a¥ the same remains.in force, and uneancélled, be ¢onclusive
evidence at law and in equity, as against His Majesty and all other
persons ‘whomsoever, that the person named in such certificate is
entitled to the land deéscribed therein, for the estate or interest
therein specified, subject to the right of any person to shew (certain
things including fraud not material in this case).

The effect therefore of the certificate obtained by
the defendant was to extinguish the plaintiff’s title,
both dt law and in equity. From that timeé he had no
right, legal or equitable; to the Iand any more than:
any other of His Majesty’s subjects, and unless the
defendant has dealt with the plaintiff, in relation to
this land, in some way, which under the like circum-
stances, would give a right either legal or equitable
to any other person, he cannot suceeed in this appeal.

The defendant’s title then being such as I have
indicated, by virtue of the sale and the certificate,
has anything happened, or has-the defendant done
anything, since obtaining it, to entitle the plaintiff to
maintain this action?

One thing relied on is this: that after the date of
the certificate, the Tth of April, 1902, the defendant’s
assessment commissioner servéd the plaintiff with
a notice of assessment of the'lands dated 8rd of May,
1902. T think that fact is' of no-importance.. Sec-
tion 825 of the ¢ity charter, section 10 of the “Assess-
nient Act,” requires that: :
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as early as bracticable in each year the assessment commissioner
shall report to the council the completion of the assessment rolls.

And the learned trial judge has pointed out that
the plaintiﬁ was the proper person in whose name to
assess the lands up to the time that the certificate of
title was issued to the defendant.

The assessment proceedings were commenced, and
properly commenced, before the issue of the certifi-
cate, and -were continued afterwards by the oiﬁcer,
without any special directions from the council.

Under these circumstances I think the assessment
of the plaintiff for the year 1902 necessarily became
and was quite nugatory, and could confer no right of
redemption on the plaintiff.

The only serious question in the appeal in my
opinion is the resolution of the finance committee of
the 11th December, 1903, and its adoption by the de-
fendant’s council on the 14th of the same month, in
the presence of the solicitor for the plaintiff.

The resolution is as follows:

That all lots form;ﬂy owned by W. N. Ponton acquired by the

city at tax sale be conveyed to the said Ponton on payment of all
eosts, interest and taxes to date.

- And it was signed by the mayor and city clerk.

Nothing was done by the plaintiff or his solicitors
in the way of accepting or availing himself of this
resolution for more than four months, and on the 4th
of April following a member of the council gave notice
of a motion to rescind the resolution at its next meet-
ing, and the council advertised the lands to be sold by
public sale on the 20th of April. :

This roused the plaintiff’s solicitors to action and,

. on the 16th April, a clerk of the plaintiff’s solicitors

mnade a tender to the treasurer of the defendant of
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a sum of money accompanied by.a letter. offering to 1908
accept the resolution of the 14th December, but the PONTON
tender was refused, and on the 18th of April the reso- VgIINT; ;1; .
lution of the 14th of December was rescinded. —

The present action was commenced two days after- Maclennan J.
wards on the 20th of April. -

It is upon this resolution of council, the offer to
accept it, and the tender made to the treasurer, that
the princii)al reliance of the plaintiff is placed, both
in pleading and in argument.

It is'said that the resolution and acceptance con-
stitute a contract between the defendant and the
plaintiff ; and that the resolution is an offer which was
accepted by the plaintiff by his solicitors’ letter to the
city treasurer, of the 16th of April, accompanied by
the tender of the taxes, interest and costs.

The evidence of the assistant treasurer is that
the sum tendered was considerably less than what
was then due for taxes, interest and costs; but how-
ever that may be, I am clearly of opinion that the
resolution, even though accepted, was not a contract
or engagement which bound the defendant. The
Statute of Frauds was pleaded, if that was necessary,
and a contract in writing was necessary to bind the
defendant. o

Section 472 of the city charter is express that the

powers of the council shall be exercised by by-law
when not otherwise authorized or provided for, and I
have looked in vain for any authorization or provision
in the charter enabling it to sell land by mere resolu-
. tion. A by-law authorizing a sale and a contract
under seal were eséential, in my opinion, to bind
the defendant, and for want of these essentials, the
alleged contract was inoperative.
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1008 I refer to Waterous Engine Works Co: v. Town of
Ponton  Pglmerston (1), and District of North Vencowver V.

v.
crrror  Tracey(2).
WENNIPEG:

5 For these reasons, and the reasons of the learned’
Maclennan J. ;1 dges. of the Court of Appeal, I think the appeal
must be dismissed with costs: ' '

Appeal dismissed with costs.

Solicitors for the appellant: Tupper, Galt, Tupper,
Minty & McTavish.
Solicitor for the respondent: Theodore A. Hunt.

(1) 21 Can. S.C.R. 556. (2) 34 Can. S:C.R. 132.
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ARBUTHNOT BLAINE AND OTHERS 13(5
LICENSE COMMISSIONERS _ *Nov.24.
. o o . ... + APPELLANTS; —
FOR CITY OF SAINT JOHN, \
NEW. BRUNSWICK ............

AND

WILLIAM JAMIESON ......¢c000.. RESPONDENT. -

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Appeal—Jurisdiction—Stated case—Final judgment—Origin in Su-
perior Court—Supreme Court Act, ss. 35 and 37.

An information was laid before the police magistrate of St. John,
N.B., charging the License Commissioners with a violation of
the Liquor License Act by the issue of more licenses in Prince
Ward than the Act authorized. The informant and the Com-
missioners agreed to a special case being stated for the opinion
of the Supreme Court of New Brunswick on the construction
of the Act and that court, after hearing counsel for both par-
ties, ordered that “the Board of License Commissioners for the .
City of Saint John be, and they are hereby, advised that the
said Board of Licemse Commissioners can issue eleven tavern
licenses for Prince Ward in the said City of Saint John and -
no more (38 N.B. Rep. 508). On appeal by the Commissionhers
to the Supreme Court of Canada:

Held, that the proceedings did not originate in a superior court, and
are not within the exceptions merntioned in see. 37 of the
Supreme Court Act; that they were ewira cursum curie; and
that the order of the court below was not a tinal judgment
within the meaning of sec. 36; the appeal, therefore, did not
lie and should be quashed.

APPEAL from a decision of the Suprem‘é Court of
NewBrunswick (1) on 4 stated case.

*PrESENT :—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington and Duff JJ. '

(1) 38 N.B. Rep. 508.
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}_*’f The appellants as License Commissioners for the
BLAINE  City of 8t. John, N.B., were charged with the duty of
Jaumsox. jssuing licenses for the sale of liquor in the city under
T the provisions of the Liquor License Act, C.S.N.B.
1908, ch. 22. An information was laid against them in

the police court of the city by the respondent.charging

them with violation of the Act by granting more

licenses than were authoribed in Prince Ward. The
prosecution on.the information was stayed, the in-
formant and the Commissioners agreeing to state a

case for the opinion of the Supreme- Court of the .

province on the question raised thereby. The stated

case set out various facts affecting the matter and

concluded as follows:

“The opinion of this honourable court is desired
and is respectfully asked to the following question,
namely :

“How many tavern licenses are the said commis:
sioners authorized by law to issue in Prince Ward, in
said City of St. John, the population of said ward
being four thousand seven hundred and sixty, as here-
in stated?” '

The case was argued before the Supreme Court of
New Brunswick and the formal order taken out after
judgment was pronounced was that the court, having
taken time to consider, doth now order that the Board
of License Commissioners for the City of Saint John
be, and they are hereby advised that the said Board of
License Commissioners can issue eleven tavern
licenses for Prince Ward, in the said City of Saint
John, and no more.

The Commissioners appealed from this order to
the Supreme Court of Canada.
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Skinner. K.C. and Earle K.C. for the appellants.
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Hazen K.C., Attorney-General of New Brunswick, yumso.

for the respondent. : g :

The objection to the jurisdiction taken by respond-
ent in his factum was not urged at the outset, but was

raised by the court and then discussed by counsel. ~ -

.

TaE CHIEF JUSTICE—The respondenf, in his
factum, takes exception to the jurisdiction of this
court. This objection should have been raised by a
motion to quash the appeal presented on the first day
of the. present session of the court (rule 4), and
although not insisted upon now the objection cannot
be overlooked, as this appeal should never have been
taken. The proceedings originated by way of inform-
ation laid against the defendants, now appellants, in
the police court at St. John, and came to the Supreme
Court of New Brunswick “extra cursum curie” by
consent of the parties on a special case stated by Mr.
Justice McLeod for the purpose of obtaining the opin-
ion of that court on the construction of a New Bruns-
wick statute (the Liquor License Act, ch. 22, Con-
solidated Statutes, 1903). The defendants by the
said information were charged before the police mag-
istrate of the City of St. John with having issuéd more
tavern licenses for the year 1907 in Prince Ward, in
that city, than are allowed by the License Act; and
it was by the parties thought desirable that the magis-
trate, before disposing of the complaint; should be
instructed as to the meaning of the Act by the Su-
preme Court of New Brunswick; and, by these pro-
ceedings, we are asked to revise the instruction or
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advice given by that court. I do not know that, vader
ordinary circumstances, it would be necessary to do
more than to state these facts to justify the dismissal
of the appeal. It is apparently necessary, however,
for me to say, for the benefit of the parties in this
case, that an appeal lies here from the final judgment
of the highest court of final resort of the province
when the court of original jurisdiction is a superior
court (sec. 36) and in the class of cases provided for
by section 37 of the Act of which this is not one; and
it is difficult to conceive how it could be argued, not
successfully, but with any shew of reason, that the
instruction or advice given to the magistrate on this
special case can be called a final judgment ; or that the
police magistrate can be described as a superior court
(section 36) or a court of first instance possessing
concurrent jurisdiction with a superior court (section
37). The Supreme Court en banc advises that, under
the statute, the Board of License Commissioners of
the City of St. John can issue eleven tavern licenses
for Prince Ward and no more. What the effect of
that advice may be on the magistrate we are not in
a position to say, nor should we be concerned to know.
We have been urged to consider and decide the ques-
tion submitted, or, to state the position more accur-.
ately, we are asked to say that we agree with or dis-
sent from the advice given to the magistrate by the
Supreme Court of New Brunswick on the ground that
a question affecting the public is involved. Our jur-
isdiction cannot rest on such a foundation, and if
there was any doubt as to our jurisdiction, which
there is not, we could not entertain this appeal: Cully
v. Ferdais(1).
(1) 30 Can. S.CR. 330.
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By consent of the parties no costs will be granted, 1_9Y_J°8
although, personally, I would have been of opinion to Brame
give effective sanction to rule 4 by condemning the jaummsor.

respondent to pay a portion of the costs here. 'mhxmef
| "Justice.

GIROUARD J—We have no jurisdiction for two rea-
sons. Iirst, the proceedings did not origipate in a
superior court as required by section 36 of the Su-
preme Court Aecf. Secondly, the appeal is not from
a final judgment within the meaning of that term in
the same section.

‘Davigs, IniNeTON and DUFF JJ. concurred with
the Chief Justice. :

Appeal quashed without costs.

Solicitor for the appellants: C. N. Skinner.
Solicitor for the respondent: J. Douglas Hazen.
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JAMES FARQUHAR (PLAINTIFF)....APPELLANT;
o " "AND P

F. GORDON ZWIOKEB (DEFENDANT) , RESPONDENT.

ON APPEAL FROM THE SUfREME COURT OF NOVA SCOTIA.

i

‘Contract—Novation — Sub-contractor — Order from contrastor on

owner—Hvidéence,

T. was contractor for building a house and.F. sub-contractor for
the plumbing work. When F.’s work was done he obtained an
order from T. on the owner in the following terms: ‘“Please pay
F. the sum of $705, and charge to my account on building,
Lucknow Street.” F. took the order to the owner who agreed
to pay if the architect certified that the work had been per-
formed. ¥. and T. saw the owner and architect together shortly
after and on being informed by the latter that the account was
proper and there were funds to pay it the owner told F. that
it would be all right and retained the order when F. went
away. F. filed no mechanic’s lien, but other sub-contractors
did the next day, and T. assigned in msolvency In an actlon
by- F. against the owner:

Held, Davies J. dissenting, that there was a novation of the debt
due from the owner to T.; that it was not merely an agree-
ment by the owner to answer to F. for T.s debt nor was the
order to be treated as a bill of exchange and accepted as such.

APPEAL from a decision of the Supreme Court of
Nova Scotia reversing the judgment for the plaintiff
at the trial and dismissing the action.

The facts are sufficiently stated in the above head-
note.

Meilish K.C. for the appellant.

F. H. Bell, for the respondent.

*PRESENT:—ir Charles Fitzpatrick C.J. and Davies, Idington,
Maclennan and Duff JJ.
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The judgment of the majorlty of the court was de-
livered by -
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. IpiNeTON J.—1: thmk thls appeal should be allowed Idmgton J.

- with costs and the- ]udgment ‘of the learned trial judge
be restored.

Accepting as he did implicitly the appellant’
version of the facts, in which finding I agree, the in-
ferences to be drawn therefrom permit of holding
what took place to be a novation.

It would have puzzled the appellant to have main-
tained an action against. Thompson after leaving his
order with the respondent and accepting in its stead
his undertaking to pay the-amount. . :

-If Zwicker instead of Thompson had become in-

- solvent shortly after what transpired,.it: would have
been most unjust to have held Thompson liable.

What was intended by all the parties was that
Zwicker should assume the debt and Thompson be no

-longer liable. - Their language and their acts make
this abundantly clear. - ‘

There was never any purpose or mtentlon of.ap-

" pellant or the others that he should look to Zwicker
-as a surety to answer the debt, default or miscarriage
of another; nor. did any one expect him to treat the
order as a bill of exchange and accept it in the sense
“of accepting such a bill.

He ‘was to receive and accept it as a voucher for
the purposes of -the future adjustment of accounts
between himself and Thompson, and so accepted and
retained it. - -

The order might well be held also as an equltable
‘assignment of part of the debt due or accruing due
-from -respondent -to- Thompson and:as having been
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assigned by appellant to and accepted by respondent
as the consideration for his promise to pay the appel-
lant the amount it represented.

The retention by respondent of the order is con-
sistent with either of these conclusions and appar-
ently inconsistent with any other except speculations
receiving but little support in the evidence.

!

Daviss J. (dissenting).—It is quite clear, I think,

that unless the conversations between plaintiff and -

defendant can be so construed as to amount to a
“novation” the action eannot be maintained. As I dif-
fer from my colleagues on the point I have gone again
most carefully over the evidence and am more fully
confirmed in the impression made on my mind by the
oral argument that there never was any such clear
and unequivocal promise made by the defendant as is
necessary to found a novation upon. I cannot see
when or how Thompson, the contractor, was released

from his liability to Farquhar, his sub-contractor, nor

am I able to understand on what evidence it can be
held that Thompson released the defendant.

So far from the promise made by Zwicker to the
plaintiff being a clear, absolute and unequivocal ene
to pay the meney it seems to me to have been clearly
a conditional one dependent upon the money being
found to be due to Thompson, the contractor. The
order drawn upon Zwicker by his contractor Far-
quhar reads: “Pay Farquhar Bros. $705 and charge
to my accoynt on building Lucknow St.” The state-
ment of plaintiff which the trial judge accepted and
relied ypon was that defendant after consulfing with
his architect told him “it was all right,” Now, I can
only understand that statement as at the utmest

rm
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amounting to a promise to pay the money in terms of
the order, namely, out of the moneys coming to
Thompson. As a fact, it appeared that there was not
any money then actually due and payable by Zwicker
to his contractor owing to the condition in which the
work then was, and the architect on being asked the
question how much money was due on the contract at
the time Thompson and Farqubar applied to him for a
certificate, answered : “Presuming the contract had to
be completed which it was not there would be I think
somewhere between $200 and $300 due, that is on the
whole contract.” The day following the giving of
the alleged promise Thompson’s sub-contractors filed
mechanics’ liens for the several amounts due them.
Thompson assigned, and consequently the fund out
of which the order requested defendant to pay plain-
tiff- and which all parties clearly must have under-
stood the promise such as it was to relate to, never
existed.

Apart from the question of novation the action is
clearly one which cannot be maintained because the
promise was merely one to pay another man’s debt
and there was no consideration for it and it was not in
writing. An attempt was made to shew some consider-
ation by reference to a few words of conversation re-
lating to the filing by plaintiff of a mechanie’s lien
and a postponement by him of doing so, but as all such
conversation was subsequent to the alleged promise it
was clear it could not be treated as the consideration
for the promise, and even if so treated the absence of
writing would be fatal. If authority was needed on
this branch of the case I should think Liversidge v.
Broadbent (1) conclusive.

(1) 4 H. & N. 603.
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1908 On the whole, I would confirm the judgment of the
FAB?HAR Supreme Court of Nova Scotia agreeing, as I do sub-
zwickee. Stantially, with the reasons of Mr. Justice Meagher
DaviesJ. and would dismiss the appeal.

Appeal allowed with costs.

Solicitor for the appellant: W. H. Fulton. -
Solicitor for the respondent: F. H. Bell.
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THE GRIMSBY PARK COMPANY

APPELLANTS ;
(DEFENDANTS) . oo vvvvenannnnnne. .

AND

WILLIAM H. IRVING (PLAINTIFF) . . RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Appeal—Jurisdiction—Suzireme Court Act—Duty or fee—Interest in
land—Future rights.

Under a by-law of the defendant company every person desiring to
enter the park was required to pay a fee for admission. An
action was brought for a declaration as to the right of the
company to exact payment of such fee from the lessee of land
in the park.

Held, that the matter did not relate to the taking of a “customary
or other duty or fee” nor to “a like demand of a general or
public nature affecting future rights” under sub-see. (d) of
sec. 48 R.8.C. [1906] nor was “the title to real estate or some
interest therein” in question under sub-sec. (a). There was,
therefore, no appeal to the Supreme Court of Canada from the
judgment of the Court of Appeal in such action (16 Ont. L.R.
386).

APPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment at the trial in
favour of the plaintiff,

The plaintiff is lessee of certain land in Grimsby
Park under a lease from the company and brought
this action to have it declared that he is entitled to
access to the premises demised without payment of
the fee for admission exacted, under a by-law of the

“PRESENT:—§ir Charles Fitzpatrick, C.J. and Davies, Idington,
Maclennan, and Duff JJ.

(1) 16 Ont. LR. 386.
3%
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1908 company, from all persons desiring to enter the park.

GemissY  The trial judge and Court of Appeal held that the

Parx Co. ..
w company could not compel him to pay such admission
VING.
— fee and the company sought to appeal to the Supreme
Court of Canada from the judgment of the Court of

Appeal to that effect.

Shepley K.C., for the appellant on the question of
jurisdiction being raised by the court, referred to
Chamberland v. Fortier (1) ; Rouleau v. Pouliot(2) ;
-and Lariviére 'v. School Commissioners of Three
Rivers(3), contending that the matter in question
related to “a customary or other duty or fee” and was
appealable under sec. 48, sub-sec. (d), of R.S.C.,
[1906]. He claimed, also, that the appeal would lie
under sub-sec. (@) as title to an interest in land was
in question.

The court reserved judgment on the question of
jurisdiction and the merits of the appeal were argued.

Kilmer K.C., appeared for the respondent.

THE CHIEF JUSTICE.—I concur in the opinion of
Mr. Justice Davies.

Davies J.—The appellant company, incorporated
under the Ontario Companies Act, own and control a
tract of land called “Grimsby Park,” which they had
sub-divided into lots according to a registered plan
and upon which plan streets and avenues are laid out.

The respondent, plaintiff, is the assignee of the

(1) 23 Can. S.CR. 371. (2) 36 Can. S.C.R. 26.
(3) 23 Can. S.CR. 723.
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lessee for 999 years of one of these lots and has his
summer residence upon it. The lease was dated in
1885.

The park is surrounded by a fence, and access to it
can only be had from outside through certain gates.

The company, claiming to act under a statute
amending their charter enacted before the Ilease
under which the plaintiff claims was granted, passed,
in 1902, a by-law exacting the admission fee now in
dispute which was in the nature of a toll at the gate
or entrance to the park, and claimed that the plain-
tiff and his family were liable to pay such fee or toll.

At the close of the trial brought to test the claim,

it was agreed on both sides that the whole question to be deter-
mined in this action is whether the plaintiff is entitled to an en-
trance at the place originally indicated in the plan or at the new
entrance of Grand Avenue, or at some other place,

and, as I understand it, entitled to such entrance
without payment of fees.

The question arises whether or not, in such a case,
we have any jurisdietion to hear the appeal.

Two sub-sections of the section 48 of our “Sﬁpreme
Court Act,” R.8.0,, 1906, ch. 139, defining the appeal
to this court in cases from the Province of Ontario,
were relied upon: First, where

(@) the title to real estate or some interest therein is in
question:—

Secondly, where

1)

(d) the matter in question relates to the taking of an annual or
other rent, customary or other duty or fee, or a like demand of a
general or public nature affecting future rights.

We were all of opinion at the argument that the
right of appeal could not be maintained under sub-
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‘section (d). The fee in this case demanded as an ad-

mission fee was, obviously, not of a “general or public
nature affecting public rights” within the meaning of
those words in the Act. It was, on the (;ontrary,
simply an entrance fee to a private park, and stands
on the same ground as fees charged for entrance to
music halls and theatres or to athletic or sporting
grounds or courses. Compare Lariviére v. School
Commissioners of Three Rivers(1), at p. 726.

The more serious question was whether it could
be held as coming within the cases where the title to
real estate or some interest therein was in question.

But, in this appeal, there was no question directly
involving the title of either the plaintiff or defendant
to the respective lands they claimed to own or of their -
interest in those lands.

The sole question was whether the defendant com-
pany was entitled, under the statute, to pass a by-law
charging their lessees entrance or admission fees to
their leased premises within the defendants’ park.

Did the statute permit them to pass a by-law exact-
ing such a fee and, on proper construction of the by-
law they had passed, did it extend to the plaintiff?

Such questions, which are the substantial ones on
this appeal, may involve indirectly a determination
of the plaintiff’s rights of access as a lessee to the
lands leased to him. They could not, in my opinion,
be fairly said to present a case where “the title to
real estate or some interest therein was in question.”

His right of access to his lands was not denied any
more than his title. It was the right of the company,
under the statute and by-law, to impose the burden of -
a fee upon that right of access.

(1) 23 Can. S.C.R. 723.
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I would quash the appeal for want of jurisdiction
but, under the circumstances, no motion to quash
having been made, without costs.
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IpiNeTON J.—The appellants seek, by virtue of Idingtond.

alleged legislative authority given them, to prevent
the respondent reaching a house he has in the appel-
lants’ park, unless he or those going there pay an en-
trance fee to help to support the keeping up of the
park in which the respondent has, in common with
others, some privileges.

The question is raised whether or not, when the
Court of Appeal for Ontario has held the appellants’
contention unfounded, an appeal will lie to this court.

The title of the respondent to the house is un-
questioned.

It was held in this court, so long ago as the case of
Wineberg v. Hampson (1), that the merely raising of
a question of a right of servitude would not give it
jurisdiction.

It was observed in coming to that deeision that, in
the earlier case of Wheeler v. Black(2), such a case
had been heard, because no attention had been called
to the question of jurisdiction.

This case raises a claim on the part of the re-
spondent of free entry over another’s land to reach
his own and seems, therefore, to fall within the rule
thus laid down so far as the right to appeal might be
rested on sub-section (@) of section 48, which deals
with title to real estate or interest therein.

It is true that the words “interest therein” did not
appear in the same connection, in relation to appeals
from Quebec definitely settled by the said decision, as

(1) 19 Can. S.CR. 369. (2) 14 Can. S.CR. 242.
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1908 ip this section, but I do not think, as used in this see-
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GRIMSBY t-ionp, they cover or were intended to cover cases of ser-
Parx Co. .
». vitude or easement,
IRVING. Then, can the jurisdiction to entertain this appeal
Idington J. be rested on the ground that future rights will be
bound?
The jurisdiction to entertain cases of servitude
arising in Quebec was later (when the “Supreme
Court Act” had been amended), recognized as falling
within the amended words

and other matters or things where rights in future might be bound.

So long as the Act remained unamended and, in
this regard read “on such like matters,” etc., instead
of, as now, “and other matters,” etec., the prevailing -
rule was to reject appeals based on mere right or
denial of right of servitude.

Since that small but important amendment was
made, questions arising in Quebec and turning upon
a right of servitude, have been held appealable as
simply concerning “matters or things where rights in
future might be bound.”

But, can we, in Ontario cases, turn to and rest
the rig]it upon section 48, sub-section (d) of the “Su-
preme Court Act,” where the language is so different?
T do not think, having regard to the ruling in Wine-
berg v. Hempson (1), that section (d) helps the appel-
lants.

We find therein the expression “or a like demand”
which refers us to the preceding part of the sub-sec-
tion as the key to what is intended. The sub-section
reads as follows:—

48(d) —The matter in question relates to the taking of an an-
mual or other remt, customary or other duty or fee, or o like de-
mand of a general or public nature affecting future rights.

(1) 19 Can. S.CR. 369.
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Can we say this case raises a question of an annual
or other rent? Or, can we assert it to be a claim of
customary or other duty or fee?

It does not seem to fall, when we have regard to
its origin, within any of these, and still less when we
try to see if it is

of @ like demand of a general or public nature affecting future rights.

The cases of local assessments, annuities and
future financial results incidentally flowing from, but
not directly the result of, a judgment seem to deny
this. See, amongst others, the following: O’Dell v.
‘Gregory(1); McKay v. Township of Hinchinbrooke
(2); Waters v. Manigault(3) ; Macdonald v. Galivan
(4) 5 Bangque du Peuple v. T'rottier(5) ; Raphael V.
Maclaren(6).

The words used are identical with those which
define in R.8.0. [1897] ch. 48, sec. 1, the right to
appeal to the Privy Council—certainly never meant
to support such an appeal as this.

Our jurisdiction must be clear and, being statu-
tory, must be made by the words of the statute to
appear clear.

There is less reason to put a strained meaning on
its words to give a jurisdiction in order to determine
something fancied to be of great importance, when we
find such ample provision as in sub-section (¢) -for
appeal here by way of leave, either here or in the
Ontario Court of Appeal.

It seems the appeal must be quashed, but without
costs, as the objection was not taken earlier.

(1) 24 Can. S.C.R. 661. (4) 28 Can. S.C.R. 258.
(2) 24 Can. S.CR. 55 (5) 28 Can. S.C.R. 422.
{3) 30 Can. S.C.R. 304. (6) 27 Can. S.CR. 319.
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MACLENNAN J.—I agree with Mr. Justice Davies.

Durr J.—I concur in the judgment of Mr. Justice
Idington.

Appeal quashed without costs.

Solicitors for the appellants: Macdonald, Shepley,
Middleton & Donald.

Solicitors for the respondent: DuVernet, Raymond,
' Jones, Ross & Ardagh.
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L J. LABROSSE AND ANOTHER

(PLAINTIFFS)

} APPELLANTS;
............... 8...,

AND

GODFROY LANGLOIS (DEFENDANT) . RESPONDENT.

ON APPEAL FROM THE SUPERIOR COURT, SITTING IN
REVIEW, AT MONTREATL.

Appeal—Amount in dispute—Interest—Costs—Collateral matier.

An action having been brought against the maker and indorser of
a note for $2,000 the makers sued the indorser in warranty
claiming that no consideration was given for the note and ask-
ing that the indorser guarantee them against-any judgment
obtained in the main action. They also asked that an agreement
under which the makers were to become liable for $3,000 be
declared null. The two actions were tried together and judg-
ment given for the plaintiff in the action on the note while the
action in warranty was dismissed. On appeal from the latter
judgment:

Held, that the amount in dispute was $2,000, the value of the note
sued on; that the costs of the action in warranty could not be
added and without them the sum of £500 was not in contro-
versy even if interest and costs in the main action were added;
the appeal, therefore, did not lie.

Held, also, that the agreement which the plaintiffs in warranty
sought to avoid was only a collateral matter to the issues raised
on the appeal and could not be considered in determining the
amount in dispute.

Interest after the commencement of the action, unless specially
claimed as damages, cannot be added to the amount claimed in
the declaration in determining the amount in controversy for
the purposes of giving jurisdiction upon an appeal to the Su-
preme Court of Canada.

MOTION for approval of security and to affirm the
jurisdiction of the court to entertain the appeal.

*PRESENT:;-Sir Charles Fitzpatrick C.J. and Girouard, Davies,.
Idington, Maclennan and Duff JJ.

1908

——
*QOct. 12.
*Qct. 27..
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The motion was by way of appeal from the deci-

LasrossE sion of the registrar in chambers denying the right of
v.
Lawerozs. appeal.

The circumstané_ces of the case are stated .in the
judgments now reported.

In refusing the application in chambers the regis-
trar stated the reasons for his decision, as follows:

“THE REGISTRAR.—This is an application to me as
a judge in chambers to allow the security upon an ap-
peal to the Supreme Court from a judgment of the
‘Court of Review. A similar application to a judge of
the court appealed from was refused and I understand
from the counsel it includes a motion to affirm the jur-
isdiction of the court under rule one. The proceedings
commenced by a writ issued on.the 3rd of August,
1907, by the Bank of Hochelaga against the present
plaintiffs and defendant who were made defendants
in that action. A promissory note for $2,000 was
made by the present plaintiffs in favour of the present
-defendant and by him discounted with said bank.
Upon the action being instituted by the Bamnk of
Hochelaga, the present plaintiffs, on the 17th of
August following, issued a writ against the present
defendant in an action en garantie; and subsequently
the two actions were joined by an order of the court.
In the present action, the plaintiff’s declaration is as
follows:

“Les demandeurs en garantie déclarent —

“1° Qu’ils ont recu signification ces jours derniers
d’une action de la part de la Banque d’Hochelaga,

-corps politique et incorporé de Montréal, demandant
“le recouvrement d’une somme de $2,000, montant ré-

clamé pour un billet promissoire signé par les deman-
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deurs en garantie, en date du 24 avril, 1907, & Pordre
de Godfroy Langlois, & deux mois de date, avec $2.54
frais de protét, ainsi qu’il appert & une copie de la
déclaration du bref portant le No. 3271 des dossiers de
la dite cour supérieure;

“2° Que le dit billet qui a été consenti et livré par
les demandeurs en garantie an présent défendeur en
garantie par errcur et sans considération aucune
d’une maniére illégale, le défendeur en garantie ayant
recu le billet en paiement partiel pour céder des droits
dans une certaine compagnie appelée The Quebec &
Ontario Cobalt Mining Co., alors qu’il n’avait aucun
droit valable et 1égal et qu’il a ainsi rien cédé aux de-
mandeurs en garantie;

“3° Que le dit défendeur en garantie n’a aucun
droit au paiement du dit billet, qu’il n’était pas justi-
fiable de négocier le dit billet ni d’en obtenir le re-
couvrement; |

“4° Que de défendeur en garantie est tenu de rem-
bourser le montant du dit billet et de rembourser
et garantir les demandeurs en garantie au cas,
ou ces derniers seraient condamnés et forcés d’acquit-
ter le dit billet envers la demanderesse principale;

“Pourquoi les demandeurs en garantie concluent
A ce que action soit maintenue et & ce que le défend-
eur en garantie soit tenu d’intervenir dans Vaction
intentée contre les dits demandeurs en garantie pour
" la demanderesse principale; & ce que le défendeur en
garantie soit tenu d’acquitter et d’indemniser les de-
mandeurs en garantie de toute condamnation qui
pourrait étre portée contre eux par suite de la dite
action en principal, intérét et frais, tant en demand-
ant qu’en défendant, acerus et a accroitre, et en par-
ticulier & ce que le défendeur en garantie soit con-
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damné aux dépens de la présente action; et de plus &
ce que le billet susdit soit déclaré nul, obtenu irrégu-
lidrement et sans considération; & ce que les conven-
tions qui ont pu intervenir entre les parties au sujet
du dit billet y faisant partie soient déclarées illégales
et faites sans considération.

“To this the defendant filed the following defence:

“Pour défense a la déclaration des demandeurs en
garantie, le défendeur en garantie dit:

“1° 11 admet I’allégation 1ére de la déclaration des
demandeurs en garantie;

“2° 11 nie ’allégation 2¢ de la dite déclaration;

“8° Il nie Pallégation 3e de la dite déclaration;

“4° I1 nie l’allégation 4e de la dite déclaration;
du reste ’action en garantie ne compeéte pas aux de-
mandeurs en garantie.

“Pourquoi le défendeur en garantie conclut au
renvoi de la dite action des demandeurs en garantie
avec dépens.

“The judgment of the Honourable Mr. Justice Mar-
tineau sets out the facts which were adduced in the
evidence, and from his judgment it would appear that
the note in question was given pursuant to an agree-
ment for the transfer by the defendant to the plain-
tiffs of certain rights in a mining company for the sum
of $3,000, and the dispute between the parties was as
to the nature of the rights so transferred. It was
alleged that these rights were set out in a document
which had been in the possession of. the plaintiff La-
brosse. Labrosse denied having the writing and de-
sired at the trial to give parol evidence of its contents.
This was objected to by the defendant on the ground
that the plaintiff had not sufficiently accounted for
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its non-production, and the objection was maintained
by the court. ’
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“After hearing evidence the trial judge upheld the LLANGLOTS.

agreement and consequently dismissed the action en
-garantie, and his judgment was affirmed by the Court
of Review.

“It is from the latter judgment that the plaintiffs
now desire to appeal.

“The question then is: Does an appeal lie to the
Supreme Court in this case under section 40 of the
“Supreme Court Act,” which reads as follows:

“40. In the Province of Quebec an appeal shall lie
to the Supreme Court from any judgment of the Su-
perior Court in Review where that court confirms the
judgment of the court of first instance, and its judg-
ment is not appealable to the Court of King’s Bench,
‘but is appealable to His Majesty in Council ?

“An appeal to His Majesty in Council under article
69 of the Code of Civil Procedure is given by sub-sec-
tion 3, ‘in all cases wherein the matter in dispute ex-
-ceeds the sum or value of five hundred pounds sterling.’
In the present action the plaintiffs claim that the
amount in dispute is $3,000 payable by them to the
defendant under said agreement, and in the alterna-
tive claim that by adding interest and costs to the
'$2,000 judgment obtained against them by the
Banque d’Hochelaga, the amount in dispute exceeds
five hundred pounds sterling.

“As to the first contention I am of the opinion that
looking at the pleadings the amount of the dispute is
the note for $2,000 upon which judgment was ob-
tained by the Banque d’Hochelaga against the parties
‘to this action. No distinct issue is raised on the re-
-cord as to the validity of the agreement; in fact it is



48

1908
——
LABROSSE
V.
LANGLOIS,

SUPREME COURT OF CANADA. [VOL. XLI.

not referred to in the pleadings; and even if the plain-
tiffs are correct in alleging that the result of the pre-
sent judgment is to preclude them from setting up in
any other action the invalidity or illegality of the
agreement, this is a matter collateral to the present
issue and an incident resulting therefrom which can--
not be taken into consideration in determining the
amount in dispute. A statement of the law on this
point contained in the decision of Toussignant v.
County of Nicolet (1), it appears to me, applies. There
the court said:

“ ‘Tt is settled law that neither the probative force
of a judgment nor its collateral effects nor any contin-
gent loss that a party may suffer by reason of a judg-
ment are to be taken into consideration when our jur-
isdiction depends upon the pecuniary amount or upon
any of the subjects mentioned in section 29 (now 46)
of the ‘Supreme Court Act.’

“I am of the opinion that the plaintiffs did not es-
tablish that the interest and costs added to the $2,000
note brings their claim up to five hundred pounds
sterling.

“The costs in the action of the Bank of Hochelaga
against them would have been trifling had they not
set up a special defence that the bank was simply a
préte-nom for the present defendant. The amount in
dispute in the present action cannot be more than the
amount of the judgment obtained by the Bank of’
Hochelaga and there cannot be added thereto any costs
of the present action for the purpose of bringing the-
amount in dispute up to five hundred pounds sterling.

“On the whole, therefore, I am of opinion, as was

(1) 82 Can. S.C.R. 353.
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the judge below, that this case is not appealable to
the Supreme Court.”

On renewal of the application, before the court, by
way of appeal from the registrar’s decision.

J. A. Ritchie, supported the motion.

. Auguste Lemieusr K.C. ‘contra.
<

: The judgment of the court was delivered by

THE CHIEF JUSTICE.—This is a motion by way of
appeal from a judgment of the registrar in chambers
refusing, on the ground that the sum involved was
below the appealable amount, to allow the appellant
to give security (sec. 75 “Supreme Court Act”) and
also declining to affirm the jurisdiction of this court,
under Rule 1. -

The. facts, so far as we can gather them from the
material before us, are briefly these.

.. Langlois sold to Labrosse and another his rights
in a mining company called “The Quebec and On-
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tario Cobalt Mining. Company,” and, in connec- -

tion with that sale, received their promissory note
for $2,000, which he apparently discbunted with
the Hochelaga Bank. The note not being paid
.at maturity, the bank brought action against the
makers and payee and, during the pendeney of
that suit, Labrosse et al. sued their co-defendant,
‘Langlms, in Warranty and, by their conclusmns,
prayed that he, having obtained the note without
consideration, be condemned to guarantee them in

debt, interest and costs against any judgment that

4
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. might intervene in the suit of the bank. On theappli-

cation of the parties, the two suits were joined and
tried together and, in the result, judgment was ren-
dered in favour of the bank against all the defendants
and the action in warranty by Labrosse et al. was dis-
missed with costs. This judgment was affirmed by the
Court of Review. The amount of the .condemnation
in the main action, according to the figures set out by
the appellant in his petition, is for capital $2,002.50;
interest from July, 1907; and costs to the bank,
$182.79, and of Labrosse et al. $146.55. To these sums
the appellant adds the costs of the action in warranty
in-the Superior Court and the Court of Review, which
bring the amount up to $2,970.59. It nowhere ap-
pears and we have no means of ascertaining how much
costs were incurred or how much interest had accrued
at the date of the institution of the action in war-
ranty, August 27th, 1907.

By section 40 of the “Supreme Court Aet,” and

-article 68, section 3, of the Quebec Code of Procedure,

as it read before the recent amendments, there is an
appeal here if the matter in dispute exceeds the sum
of £ 500 sterling, and the question to be decided now
is: In ascertaining the appealable amount, are inter-

‘est and costs to be included in the computation?

This question has not, so far as I have been able
to ascertain, been previously considered by this court,

‘except as to interest in Dufresne v. Guevremont(1),
‘and Bresnan v. Bisnaw(2).

Whatever may be said as to the costs in the main
action and the interest on the note sued for in the
actlon in Warranty, it is quite certain that the .costs

(1) 26 Can. S.CR. 216. (2) Cout. Cas. 318.
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in the action in warranty in the Superior Court and 1908
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the Court of Review cannot be added to the amount of r.aprosse

the note in estimating the principal sum. Bank of 1, a0
New South Wales v. Owston(1); and Quebec Fire Tho Chief
Assurance Co. V. Anderson(2). In Doorga Doss Justice.

Chowdry v. Ramanauth Chowdry(8), Lord Chelms-
ford said:

The costs of a suit are no part of the subject matter in dispute
and cannot be used for the purpose you seek; if they were allowed
to be added to the principal sum claimed, it would be in the power
of every litigant, by swelling the costs, to bring any suit up to the
appealable value.

Again, in Great Western Ry. Co. of Canada V.
Braid(4), it was held that costs incurred by a losing
party cannot be taken into account. To the same
effect; Fuzier-Hermann, vo. “Appel en matiere civile,”
nos. 2568 et seq.

With respect to the interest acerued on the note
from maturity there seems to be some uncertainty as
to whether it should be added. . Apparently the Privy

Jouncil, in Voyer v. Richer, referred to but not re-
ported in 2 Legal News, at page 313, held on the appli-
cation for leave that interest should be added to the
principal in computing the amount demanded; but
the Court of Appeal in Quebec, on the ground that it
was a statutory court, as this court is, and could not
exercise the discretionary power which the Privy
Council has to allow appeals, refused to follow this
judgment in Stanton v. Home Insurance Co.(5).

In France, the question seems to have been defin-
itely settled. Rosseau-Laisney, Dictionnaire de Pro-
cédure Civile, vo. “Appel,” nos. 80, 81 and 82:

(1) 4 App Cas. 270. (4) 1 Moo. P.C. (N.S.) 101,
(2) 13 Moo. P.C. 477. at pp. 114, 115; 1 N.R.
(3) 8 Moo. Ind. App. 262. 527.

(5) 2 Legal News 314.
%
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Les intéréts accrus depuis I'introduction de I'instance ne doivent
pas &tre compris dans I'évaluation de la demande pour déterminer
si 1e jugement est en - premier ou en dernier ressort

Fuz1er-Hermann, vo. “Appel (mat. ciw.),” nos.
435, 436, makes a distinction as to interest accrued
before and since the institution of the action, and the
conclusion is that the latter cannot be taken into ac-
count because it is only consequential and incidental
to the sum claimed by the declaration and cannot be
considered as forming part of the principal demand.

In the Supreme Court of the United States, it has
been held that interest cannot be added to give juris-
diction unless claimed as damages. ' Udall v. The
“Ohio” (1), and Western Telegraph Co. v. Rogers(2).

The interest accrued on the note before the insti-
tution of the action in warranty and the costs incur:
red in the main action, so far as we can ascertain from
the figures supplied by the appellant, if added to the
face value of the note and costs of protest would not
brlng ‘the appellant’s claim within the appealable
amount, five hundred pounds sterling.

As to the costs in the action in warranty, and in-
terest, we hold that they are not to be added to the
pr1nc1pa1 sum in estlmatmg the appealable value, ex-
cept that portion of the costs in the main action and
of the in‘terest on the note which aré covered by the
conclusmns of the actlon in Warranty and form part
of the demand in that action.

. By their conclusmns in the action in warranty the
appellants ask that the agreement in connection with
which the note sued on was given should be declared
null and void, but no distinct issue was raised on the
record as to the validify of this agreement and the

. (1) 17 How. 17. ‘(2) 93 U.S.R. 565.
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money value of Labrosse’s interest, stated here to be
$3,000, is not set out in the pleadings and I agree
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matter collateral to the present issue and an incidént
resulting therefrom which cannot be taken into con-
sideration in estimating the amount in dispute. The
words “matter in dispute” have -reference to the
matter which is directly in dispute in the particular

cause (here, the action in warranty), in which the

judgment sought to be reviewed had been-rendered;
and do not permit this court, for the purpose of deter-
mining such sum or value, to estimate its collateral
effects. Hlgin v. Marshall(1). This point is put in
Fuzier-Hermann, vo. “Appel (mat. ¢iv.),” no. 421:
C’est dans la demande principale et non dans les accessoires de
la demande, qu'il faut chercher leé détermination de taux du ressort.
Dés lors il convient de dégager la demande de tous les éléments qui

ne sont pas le principal et qui, conséquemment, ne doivent pas servir
a la supputation du ressort. ®

Vide Toussignant v. County of Nicolet (2). '

In New Jersey Zinc Co. v. Trotter(3), and in
Starin v. The “Jessie Williamson, Jr.” (4), it was held
that reference can only be had to the matter actually
in dispute in the particular cause in which the judg-
ment is rendered for the purpose of estimating the
value on which the jurisdiction of the court depends
and the collateral effect of the judgment is not to be
taken into account.

The motion is dismissed with costs taxed at $50.

Motion dismissed with costs.

(1) 106 U.S.R. 578. (3) 108 U.S.R. 564.
(2) 32 Can. S.C.R. 353. (4) 108 U.S.R. 305.

The Chief
Justice,
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THE STEAMSHIP “ROSALINDY

THE STEAMSHIP SENLAC COM-
PANY AND OTHERS (PLAINTIFFS) ..

SUPREME COURT OF CANADA. [VOL. XLI.

: ' APPELLANT
(DEFENDANT) &+ oo evevennnnnenns ‘

AND

} RESPONDENTS.

‘ON APPEAL FROM THE EXCHEQUER COURT OF CANADA,

NOVA SCOTIA ADMIRALTY DISTRICT.

Maritime law — Collision — Negligence—Failure to hear signal—

Evidence.

The S.8. “Senlac” was coming out of Halifax harbour taking the

eastern side of the channel. There was a dense fog at the time
and the fog signals were sounded at regular intervals. She
was making about six knots and having passed George’s Island
heard the whistle of an incoming steamer. Fog signals were
given in: reply and when the incoming vessel the ‘“Rosalind”
was estimated to be about half a mile off the “Senlac” gave a
single short blast and directed her course to starboard. The
“Rosalind” replied to this signal and stopped her engines. Within
a few seconds the “Senlac” was seen about a ship’s length away
on the port bow and almost at the same moment the latter gave
two short blasts on her whistle and swung to port threatening
to cross the “Rosalind’s”-bow. The “Rosalind’s” engines were
immediately put “full speed astern” but too late to avoid a
collision in which the ‘“Senlac” was seriously damaged. At the
trial of an action by the latter reliance was placed on the
failure of the “Rosalind” to respond to her signals but the first
signal admitted to have been heard on the “Rosalind” was the
one short blast when the “Senlac” went to starboard. The re-
sult of the trial was that both vessels were found in fault and
on appeal by the “Rosalind”:

‘Held, that the “Senlac” was in fault in continuing on her course

when the vessels were quite near together instead of stopping
and reversing and was alone to blame for the collision, and that
the failure to hear her signals was not negligence on the part
of the “Rosalind” and did not contribute in any material de-
gree to the accident.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Maclennan and Duff JJ.



- i
VOL. XL1, SUPREME COURT OF CANADA 55

1908
APPEAL from a decision of the local judge for the  —~

Nova -Scotia Admiralty District of the Exchequer “ROSSALS'IND»
Court of Canada dividing the damages resulting from g %
a collision equally between the parties. Suxzao Co.

The material facts are stated in the above head- /
note. S

- Mellish K.C., for the appellant. The only negli-
gence charged against the appellant is that of failure
to keep a proper look-out which ‘would have enabled
her to hear the earlier signals from the “Senlae.”’
But there is no finding that they were heard and no
rule of law making failure to hear them negligence.
Marsden on Collisions, p. 34; The Campenia(l), at
p. 292; The Koning Willem I.(2) ; The Lepanto (3).

The “Senlac” by going to starboard instead of
stopping and reversing brought the ships into danger
.of collision, and is alone to blame, the “Rosalind”
having done all that was possible to avert the disaster.
See Marsden on Collisions, p. 416.

W. B. A. Ritchie K.C., for the respondents. From
the findings and evidence it is clear that signals were
given on the “Senlac” which should have been heard
on board the “Rosalind,” and whether heard or not
the latter was guilty of negligence. Moore on Facts,
vol. 1, p. 287; The Saginaw(4), at p. 711; The Ron-
dane(5). o ‘

Even if the “Rosalind” had a right to cross the
channel her speed was excessive. See The Magna
Charta(8) ; The Ebor (7).

(1) [1901] P. 289. (4) 84 Fed. R. 705:

(2) [1903] P. 114. (5) 9 Asp. N.S. 106,
- (3) 21 Fed. R. 851. (6) 1 Asp. N.8. 153.

(7) 11 P.D. 25.
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As to the necessity for the “Senlac” to stop after
hearing the.“Rosalind’s” whistle see The Chinkiang

).

THE CHIEF JUSTICE.—I am inclined to think that
there was some negligénce in that the rate of speed
at which the “Rosalind” passed Chiboucto Head (6
knots), and Meagher’s Beach Lighthouse, and the
Middle Ground buoy (about four knots), was, under
the circumstances, excessive and I am also of opin-
jon that the proper sound signals were not given by
those on board the “Rosalind.” But to succeed in
this case it was necessary to go further and shew that
this negligence materially contributed to the collision,
#nd, in this respect, the evidence fails. On the con-
trary, I think, the evidence shews that, with -ordinary
care, the “Senlac” would have avoided the collision.
T agree with the nautical assessor that, while the lack
.of care in the frequency and duration of the signals

‘may have given rise to confusion or misunderstand-

ing, they cannot be said to have contributed in a

‘material degree to the ¢oll’'sion. The captain of the

“Senlac” (McKinnon) interpreted these signals as
-ordinary fog-blasts, so that he was not deceived by
‘them. ,

As to the rate of speed, it is, in my opinion, proved
that when the vessels came in sight of one another, at
about 300 feet distant, the engines of the “Rosalind”
had been stopped and were then immediately put full
speed astern, whereas the speed of the “Senlac” was
then about six knots and, instead of stopping and re-
versing and thus probably avoiding a collision, she
kept on her course across the bows of the “Rosalind”

(1) [1908] A.C. 251, at p. 259.
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and made the collision inevitable. If, instead of thus 1908
proceeding recklessly on her way, the “Senlac” had “RosiISJ;ND,,
stopped, reversed and gone full speed astern when the o.
“Rosalind” was first sighted, there is every proba- S;‘”Nﬁ(f%ﬁ
bility, as found by the nautical assessor, that the col- Tl:,alief
lison would have been avoided or, at most, if the ves- Justice.
sels had come into contact, ne material damage would T
have been caused to either.

In view of the very carefully prepared judgments
of my brothers Davies and Duff, I do not think it

necessary to discuss the facts at greater length.

DAvies J.—This is a case of collision which occur-
red near the Middle Ground buoy in Halifax Harbour,
on the afternoon of 1st July, 1907, between the screw
steamer “Sénlac,” of 1,010 tons, outward bound on a
coasting voyage, and the screw steamer “Rosalind,”
of 2,517 tons, bound inward from New York. It is
admitted that the weather, during the day and at the
time of the collision, was very foggy, with a light
south-west wind. -

The learned judge of the Nova Scotia Admiralty
District had no difficulty in finding that the “Sen-
lac’s” breaches of the regulations for preventing col-
lisions in Canadian waters had occasioned the col-
lision, but he also found that the earlier -fog-blasts
given by the “Senlac,” on her way out, and which the
“Rosalind” contended had not been heard by her,
should have been heard, and

that, if they were not heard, it was due to the negligence of the
“Rosalind” and that the negligence contributed to the disaster.

He, therefore, found both vessels at-fault and de-
creed accordingly.
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It was from this finding and the decree against her
that the “Rosalind” appealed.-

The “Senlac” did not appeal or question the ﬁnd—
ing as against her

"~ The question for us, therefore, is whether or not
the decree can, under the evidence, as against the
“Rosalind” be sustained. '

It does not appear to me that it can.

The-“Senlac” was, beyond any doubt, in fault, not
only in proceeding in a fog at such an excessive speed
down the narrow channel as six miles an hour, but in
failing to stop her engines and reverse when she
sighted the “Rosalind” and the danger of collision
was imminent.

The nautical assessor says, in his report,

in view of the fact that she sighted the “Rosalind” at a distance
not too great to have stopped her way by going full speed astern
she was at fault in contmulng her course across the “Rosalind’s”
bow.

She was also on her wrong side of the narrow chan-
nel forming the ‘entrance to the harbour. It would
almost appear as if she had done everything possible
to occasion the collision.

The immediate and direct cause of the collision,
however, was the manceuvre adopted by the “Senlac”
immediately she saw the “Rosalind,” and, as her cap-
tain says, “in consequence of seeing her,” of star-
boarding her helm and attempting to cross the “Rosa-

lind’s” bows.

Had he ported her helm instead of starboarding,
or stopped and reversed her engines instead of con-
tinuing on at his six mile speed, the probabilities are
strong that the collision would have been avoided.

The trial judge finds that the “Rosalind” was not
pro-eeding up the harbour as cautiously as she might:
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have been, “and that negligence” was the cause.of her
not hearing the earlier fog-blasts of the “Senlac.” °

A close perusal of the evidence, part of which was
taken by commission-and was not given before the
learned judge, has failed to satisfy me that the finding
of negligence in not hearing the earlier fog-blasts of
the “Senlac” could be sustained. The decided cases
referred to before us, alike in England and the United
States, collected in Marsden on Collisions at Sea (ed.
1904), at page 34, shew that the courts are unwilling
to infer negligence from the mere fact that a fog-signal
which is proved to bave been sounded in the vieinity
was not heard. It has been held by Sir James Han-
nen, in “The Zadok” (1), at p. 118, that

proof that a fog-horn was blown yet was not heard at the distance
it might be expected to be heard cannot be accepted as proof that
there was negligence on the part of those who did not hear it.

In the case of The “Campania”(2), at p. 292, Gor-
rell Barnes J. says:

But the fact that the sound of the fog-horn does not appear to
have reached the ears of those on board the “Campania” is not
sufficient to override the positive evidence of the witnesses from the
barque that it was being properly sounded. The Elder Brethren
advise me that, as a matter of experience, sound signals in a fog
are not always to be heard as they might be expected to be, and
especially by persons on steamers approaching at considerable speed
and sounding their own fog-whistles, and that this makes it all the
more necessary that the speed of vessels in a fog should be moderate.

In the Channel Pilot (9 ed.), art. 18, cited by
Bucknell J. in The “Koning Willem 1.”(8), at p. 121,
it is stated that:

Apart from the wind, large areas of silence have been found in
different directions and at different distances from the origin of
sound, even in clear weather.

(1) 9 P.D. 114. (2) (1901) P. 289.
(3) [1903] P. 114.
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I am assuming, of course, cases where there. is
credible evidence on both sides. It may well be that
the evidence from both ships may be true. Now, in
the case before us, there is credible evidence on both
sides. The fog-horn of the “Senlac” was, undoubtedly,
blown several times as she was proceeding down the
harbour and was heard by others than those aboard
of her. On the other hand, the evidence of many wit-
nesses on the “Rosalind,” including the captain, the '
third officer, the man at the wheel, the “Hell Gate”
pilot from New York, who was on the bridge, and the
first mate, who was at the bow on the look-out, all con-
cur that they were keeping a vigilant look-out and
they did not hear any of these earlier fog blasts of the
“Senlac.”

The finding of the learned judge of negligence
because they did not hear is very general. He does
not say how far the ships were apart when the fog-

" gignals should have been heard, or whether all

those sounded or only some of them should have
been heard, or what their apparent bearing from
the “Rosalind” would have been had they been
heard, nor does it appear that, if heard, the dan-
ger apparent of a possible collision would have
been such as to call for other manceuvres being adopted
by the “Rosalind” than those which were adopted.
Perhaps, however, any more specific finding could not,
under the circumstances, have been made. I will
not, however, press the point further, because I am of
opinion that, under our statute, R.S.C. ch. 113, sec.
916, copied from the Imperial Statute 17 & 18 Vict.
ch. 104, sec. 298, which governs this case, where the
collision took place in Canadian waters, in order to
hold the “Rosalind” liable, the collision must appear
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to the court to have been occasioned by the non-observ-
ance on her part of some regulation she was bound to
observe. The Cuba v. McMillan(1). It was incum-
bent on the “Senlac” to prove that the negligence com-
plained of and found, which I assume to have been
not keeping a proper look-out so as to have heard the
“Senlac’s” earlier fog-signals, in part contributed to
the collision. Nowhere is there any evidence from
which we could draw such a conclusion. The colli-
sion was directly caused by the “Senlac” wrongfully
starboarding her helm, without attempting to stop or
reverse, when the “Rosalind” was first seen by her in
the fog, and so throwing herself right across the
latter’s bows. This manceuvre was taken “in conse-
quence of seeing her,” as the “Senlac’s” captain states.
It was quite inexcusable and everything was done by
the “Rosalind” to avoid its consequences that reason-
ably could be done.

Such being the case, I am quite unable to see how
the “Rosalind” can be held in fault under our Cana-
dian statute as in part contributing to the collision,
even if she, at any earlier time, negligently failed to
hear the fog signals.

Ag to the contention of Mr. Ritchie, that the
“Rosalind” was in fault in crossing from Meagher’s
Beach to pick up the light on.the Middle Ground of
the channel, it is sufficient to say that I quite agree
with the finding of the assessor that -

the “Rosalind,” having passed Meagher’s Beach, was navigated with
due caution and was justified in her endeavour to make the Middle
Ground buoy.

In doing so she did not break the rule requiring
her to keep the eastern side of the channel. She did

(1) 26 Can. S.C.R. 651.
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keep to such eastern side of the channel in the sense
that the Middle Ground light was about the centre of
the channel and her course was to the eastward of that
light. She was not obliged, in such a fog, to hug the-
eastern shore line.

I think the appeal should be allowed with costs
and the judgment holding the “Rosalind” liable
reversed.

IpiNgTON J.—I concur in the opinion stated by
Duft J.

MACGLENNAN J.—1T concur in the opinion stated by
my brother Davies.

Durr J.—The action out of which this appeal
arises is the result of a collision which took place in
Halifax Harbour near the Middle Ground buoy, on
the 1st of July, 1907, between the “Senlac,” a wooden
ship of 1,010 tons, going out of the harbour, and the
“Rosalind,” a steel ship of 2,517 tons, going in. The
collision occurred in daylight, in a thick fog. The
“Senlac” was seriously damaged and beached in a
sinking condition, the “Rosalind” being uninjured.

The action was tried by the local judge in admir-
alty, in Nova Scotia (assisted by an assessor), who
found both ships to blame. The “Rosalind” appeals.

The account given by the captain and pilot of the
“Senlac” shews that, after leaving the wharf in Hali-
fax, the “Senlac” proceeded down the harbour under
full steam, making, however (for reasons which need
not be discussed), only about six knots an hour. For
some time before ‘the collision occurred they heard
distinctly the fog-blasts of the “Rosalind” and
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recognized them as the signals of an incoming
steamer; but, notwithstanding this, the “Senlac” did
‘not moderate her speed. As the vessels approached
one another there seems to have been no misappre-
hension on board the “Senlac” respecting the direc-
tion in which the “Rosalind” was moving. The cap-
tain says:
Q.—After you made that observation, did you hear his fog-blasts
~again? A.—VYes. ‘ :
Q—How far away did you judge they were from you? A.—It
was, I judged, about a mile and a quarter away. Over a mile.
Q—What did you do when you heard them close to the course
of your vessel? A.—I did not do anything just then.
Q—Did you hear another one.soon after? A.—Yes; soon after.
About a minute or two after. .
Q—How far did you judge that was away? A.—I judged it was
a little nearer. I did not do anything then. Then I heard a third
one. I judged that it was from half to three-quarters of a mile

away. I then gave one short blast of the whistle and directed my
courge to starboard.

Angd the pilot:

We blew the regﬁlation blasts until we got pretty well towards
their ship. The captain said he appeared to be getting closer, then
‘he blew one short blast indicating a course to starboard.

There is no dispute that this blast was given by the
“Senlac” and heard by the “Rosalind;” and it is ad-
mitted that a blast from the “Rosalind” followed it.
What occurred immediately afterwards is the subject
of direct contradiction. Those on board the “Senlac”
say that, within a very short time—estimated at about
a minute—the “Rosalind” came in sight and, almost
‘simultaneously, blew two short blasts,” which they
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took to be a helm signal indicating a course to port; .

and that the “Senlac” (answering with the same. sig-
nal), accordingly starboarded ber helm. The captain
and crew of the “Rosalind,” on the other hand, deny
that this signal was given by her,!and ‘state;that she
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1‘_’2{3 gave ‘no further signals except a short blast as the
“Rosii-mn” vessels came together. There is also a dispute respect-
- 1pg the relative positions of the two vessels when they
Spxrao Co. Came in sight. The “Rosalind” people say that the

Dairg. Senlac,” when first seen, was coming head on, masts
——  in line bearing about a point on the port bow and dis-
tant between 200 and 300 feet. The captain of the
“Senlac,” on the other hand, says the vessels were on
parallel courses, the “Rosalind” on his starboard bow.
The assessor, in a report furnished by him to the
learned trial judgé, accepts, substantially, the account
given by the “Rosalind” of the relative positions of
the ships, and on this point (which, however, in the
view I take of the case, is not of much importance),
I agree with him. The other question—whether the
“Senlac” was misled into taking a course to port by
the blasts of the “Rosalind”—is a more difficult ques-
tion; and, in this case, we have not the assistance of
any definite finding. The evidence of those aboard the
“Senlac” is supported by that of some persons on
shore at a place of about half a mile from the place of
collision ; there is a great deal of force in Mr. Mellish’s
contention that these witnesses would not be expected
to distinguish with accuracy between a double blast
from one of the steamers and two wsingle blasts de-
livered successively from the “Senlac” and the “Rosa-
lind” with only a momentary interval between them.
Two such blasts were delivered, and they were ad-
mittedly very shortly followed by two short blasts
. from the “Senlac.” In these circumstances I do not
attach much corroborative weight to this evidence. -
Whether the signal indicating a course to port was
or was not heard on board the “Sentac” I do not think
the evidence justifies the conclusion that this manceun-



VOL. XLI.] SUPREME COURT OF CANADA. 65

vre of the “Senlae,” which in the view of the assessor Eff_s
was the immediate cause of the collision, was the re- “Rosﬁfiun”
sult of that signal. The captain of the “Senlac” does o
not say that it was, and the absence of a distinct af- Egiﬁgﬂof
firmation by him to that effect is rather strikingly sig- aped
nificant. His account, indeed, of the relative position —"
of the ships when the “Rosalind” hove in sight—that

the “Rosalind” was on his starboard bow—would in-

dicate that the manceuvre was the result of his-own
observation of her position, and this accords entirely

with his statement, made more than once at the trial,

that he starboarded in consequence of “seeing the
‘Rosalind.’” Balancing the probabilities as best one

can, I think the “Senlac” fails to make out that the
“Rosalind’’ was responsible for this manceuvre.

Apart from the contention I have just been con-
sidering the principal fault charged against the
“Rosalind” is that she failed to observe article 16 of
the regulations, which is in these words:

Every vessel shall, in a fog, mist, falling snow, or heavy rain-
storm, go at a moderate speed, having careful regard to the exist-
ing circumstances and conditions.

A steam vessel hearing, apparently forward of her beam, the
fog signal of a vessel, the position of which is not ascertained, shall,

so far as the circumstances of the case admit, stop her engines, and
then navigate with caution until danger of collision is over.

The particular disobedience charged is that she
did not take the course prescribed by the regula-
tions on hearing the fog signals of the “Senlac.” The
evidence of those on board the “Rosalind” is that
(with the exception of the signal given by the “Sen-
lac” shortly before the collision, with the object, as
her captain says, of indicating a course to starboard,
and subsequent signals), these signals were not heard
by them. The learned trial judge does not distinctly

5
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1908 find whether they were or were not heard: The view

——

“RosSﬁ.I o expressed by him is that if they were not heard it
. must have been because the attention of those on
S;iﬁgléﬁ board the “Rosalind” was not sufficiently on the alert

Daff 7. for such signals; and, on that view, he found the
-—  “Rosalind” in fault. The facts in evidence upon
which this opinion is based are simply these: the
whistle of the “Senlac”’—a powerful whistle, which in
ordinary circumstanees could be heard at a distance
-of two miles or more—was unquestionably sounded
(at intervals not greater than three minutes), for the
twenty minutes preceding the collision; these signals
" were distinctly heard in Halifax up to the time of the
collision, a distance of nearly two miles from the
place where the collision occurred; the whistles of
both steamers were heard, as already mentioned, at
a place about half a mile away, immediately before the
collision; the signals of the “Rosalind” were (except
during a short interval), heard on board the “Senlac”
for a considerable time previous to the collision, and
as to that interval the evidence does not enable us to
judge with any confidence whether it was due to an
omission on the part of the “Rosalind” to sound her
whistle or to the noises on the “Senlac” (such, for
exampie, as the sound of her own whistle), or, as sug-
gested by Mr. Mellish, to exceptional atmospheric con-
ditions. The captdin of the “Rosalind,’”” the look-out,
and several other witnesses, two of whom were ex-
amined on commission, positively state that the “Sen-
lac’s” signals were not heard. The learned trial judge
has, as I have said, not expressly refused to accept the
statements of these witnesses; and, in the absence of
such a finding, there really does not appear to be any
good ground upon which this court can refuse to hold
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that these signals were not heard.” Then there is really
no direct evidence of lack of proper attention on the
part of the officers and.crew of the “Rosalind;” and I
am not by any means free. from doubt upon the ques-
tion whether the facts I have mentioned are sufficient,
in themselves, to support the inference the learned
trial judge has drawn from them. Eminent and experi-
enced judges have frequently, on the advice of experi-
enced assessors, in the trial of é.dmiralty actions, re-
fused to accept credible testimony that a signal was
not heard as sufficient evidence to shew that it was not
given in the face of positive evidence that it was
given; and it may be accepted that the vagaries and
uncertainties of sounds in certain atmospheric condi-
tions make it, as a rule, unsafe to infer that a signal
was not given on one ship at sea because it was not
heard upon another. - On the other hand, it is, I think,
impossible to lay down as a rule that in no circum-
stances would the fact that a signal -proved to have
been given on one ship was not heard by another be
evidence of culpable inattention on the latter; and, in
the circumstances here, I am unable to say that I am
satisfied that the learnmed trial judge was wrong in
finding, with the coneurrence of the nautical assessor,
that the signals given by the “Senlac” would have
~ been heard by those on board the “Rosalind” if they
had been on the alert for such signals.

A failure in the attending to the possibility of fog
signals would, in the circumstances, clearly amount
to a negleet of the direction contained in article 16, to
act with “careful regard to existing circumstances
and conditions;” but it does not follow that the “Rosa-
" 1ind” was in fault within the meaning of the statutory
enactment applicable to this case. The language of

5%
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the statute (which is that of the earlier English Act,
17 & 18 Viet. ch. 104) is as follows:

If in any case of collision it appears to the court * * * that .
such collision was occasioned by the non-observance of any of the
ruleg prescribed by this Act, the vessel * * * ghall be deemed
to be in fault unless it can be shewn, to the satisfaction of the eourt,

that the circumstances of the case rendered a departure from the
said rules necessary (R.S.C. eh, 113, sec. 916).

In The Ship “Cuba” v. McMillan (1), this court
held, following the decisions upon the English Act
referred to, that where non-observance of the regula-
tions per se is relied upon as constituting fault within
this enactment, it is necessary to consider whether the
non-observance did or did not in faect contribute to
the collision. King J., who delivered the judgment
of the court, uses these words, at page 661:

Apart from statutory definitions of blame or negligence, there
seems no difference between the rules of law and of admiralty as to
what amounts to negligence causing collision. Per Lord Blackburn,
in Cayzer v. Carron Co.(2) ; The Khedive(3). As applied to the case
before us, the prineiple is that a non-observance of a statutory rule
by the “Elliott” is not to be considered as in fact occasioning the
collision, provided that the “Cuba” could, with reasonable care
exerted up to the time of the collision, have avoided it. The
Bernina (4). :

The rule was also applied by the court of appeal in
H.M.S. “Sans Pareil” (5).

We need not, I think, concern ourselves with the
question whether, if the ‘“Rosalind” had heard the
“Senlac’s” signals and committed no breach of article
16, the ships would or would not have been brought
into danger of collision. Assuming they would not,.
the “Rosalind” is, I think, still entitled to succeed on

(1) 26 Can. S.CR. 651. “(8) 5 App. Cas. 876.
(2) 9 App. Cas. 873. (4) 12 P.D. 36.
(5) [1900] P. 267.
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the principle stated in the passage I have quoted; be-
cause I think the evidence shews that she being where
she was when the “Senlac” gave the first signal, ad-
mittedly heard on board the “Rosalind,” the “Senlae”
could, by the exercise of reasonable care have avoided
the collision. The evidence is.conclusive that the
“Rosalind,” on hearing the signal mentioned, stopped
her engines and, when the “Senlac” came in sight,
reversed them ; and there can be no doubt that had the
“Senlac” done the like, the collision could not have
happened. Apart from any rule, knowing that she
" was in the vicinity of the “Rosalind”—an incoming
ship—the slightest regard for the safety of the two
ships demanded that the “Senlac” should at least
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take the precaution of stopping her engines until the

position of the “Rosalind” should be accurately
known. Tt is the opinion of the assessor that, when
the “Rosalind” came in sight, the “Senlac” (though
still under full steam ahead), had time by reversing
her engines (as the “Rosalind” did), if not to avert
the collision, at least so to lessen the force of the im-
pact as to escape substantial injury.

But it is not, I think, necessary that the “Rosa-
lind” should rely upon this view. The most ordinary
attention to the obvious risks of the situation would
have led the “Senlac,” at the time she gave the star-
board signal, to take such measures as might be neces-
sary to avoid a collision; and this could easily have
been done by simply stopping her engines. The truth
seems to be that, at the moment the ships were in a
position involving risk of collision, but no actual
peril if both ships should be navigated with the cau-
tion which such a situation required; but that, while
the “Rosalind” was navigated with care, the “Senlac”
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1908 wag navigated with a reckless disregard of the safety

— -
88, of both ships. - It was this recklessness that was the

“ROSALIND” . .
.y proximate cause of the collision.

S;iifﬁ%‘;’ The appeal should be allowed. .

Duff J.
—_ - Appeal allowed with costs.

Solicitor for the appellant: W. H. Fulton.
Solicitor for the respondents: H. C. Borden.
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AMANDA DESROSIERS (SUPPLI-
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ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Neghgence—Tort—In,abmvy of the Crown—Demise of the Crown—
Personal action—Release—Operation of 7mlway—00m/mon em-
ployment—Ewxchequer Court Act, 50 & 51 V. e 16, 5. 16(c)—
Appeals to Privy Council.

Under sub-sec. (¢) of sec. 16 of the “Exchequer Court Act” (50 &
51 Viet. ch. 16) an action in tort will lie against the Crown, re-
presented by the Government of Canada..

Under the Civil Code of Lower Candda, in case of death by negli-
gence of servants of the Crown, an action for damages may be
maintained by the widow of the deceased on behalf of herself
and her children. The action of the widow is not barred by
her acceptance of the amount ‘of a policy of insurance on the
life of deceased from the Intercolonial Railway Employees’ Re-
lief and Insurance Association, under the constitution, rules
and regulations of which the Crown is declared to be released
from liability to make compensation for injuries to or death
of any member of the association. -Miller v. Grand Trunk
Railway Co. ((1906) A.C. 187) followed.

The doctrine of ecommon employment does not prevail in the Pro-
vince of Quebec.

The right of action for compensation for injury or death by negli-
gence of Government employees does not abate on demise of

. the Crown. Viscount Canterbury v. The Queen (12 L.J. ch. 281)-
referred to.

The Judicial Committee of the Privy Council refused leave to appeal
from a judgment of the Supreme Court of Canada in accord
with a long series of decisions in the Dominion. Armstrong
Case referred to by the Chief Justice at page 76 post.

*PBﬁsmNT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Maclennan and Duff JJ.
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el APPEAL from the judgment of the Exchequer Court
». of Canada (1) maintaining the suppliant’s petition of
DESBOSIERS. pight, and awarding her the sum of $3,000 for her
own use, and the further sum of $1,000 in the right
of her minor child, together with costs.

The suppliant, on behalf of herself and as tutrix
of her minor child, claimed damages from the Crown
on account of the negligent operation of the Interco-
lonial Railway by its servants and officers whereby
Achille DeChamplain, the deceased husband of - the
respondent, who was a brakesman employed on the
said railway, was fatally injured whilst on duty at
Sayabec Station, in the Province of Quebec, on the
22nd of May, 1900. .

At the time of the accident the deceased was assist-
ing in carrying out some shunting operations, and was
run over by a moving'car, sustaining such injuries
that he died shortly after. No one witnessed the acci-
dent, and there was no evidence to shew how it actu-
ally occurred, but it was suggested that the deceased
got his foot caught between the rail and the guard

s rail; that the space between these should have been
filled with packing; that it was not so filled, and that,
if it had been, the accident would not have occurred.

Chrysler K.C., for the appellant. The findings of
the learned trial judge are entirely against the weight
of evidence.

The provisions of section 262 of the “Railway Act,
1888,” relating to packing, are not in the Government
Railway Act,” but the suppliant put in, as an exhibit,
the rules for the guidance of Intercolonial trackmen,
rule 82 of which reads: “The foreman must see that

(1) 11 Ex. C.R. 128.
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all spaces less than five inches between rails, frogs,
crossings, switches, guard rails, et cetera, are filled
and kept filled in with wood packing, or other suitable
material; such packing not to reach higher than the
underside of rail head.” <

It is submitted: (1) That the evidence dees not
shew how the accident h;appened or what was its

cause. (2) That no negligence is shewn on the part

of any of the railway servants. (3) That the weight
of the evidence shews that so far as the regulations
as to packing have any bearing on the case they wére
duly complied with.

The occupation of a brakesman is necessarily
hazardous. The deceased was well acquainted with
the Sayabec district, in which he had worked for
years. He had been actually working at the very place
where the accident occurred for several days previ-
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ously, assisting with the loading operations which

were going on at the time when it happened. There
was nothing unusual in the conditions there on that
day, and it is impossible to acquit him of imprudence
and carelessness without which the accident could not
have occurred.

The learned trial judge has decided this case, so
far as the law is concerned, by reference to the case of
The King v. Armstrong(1), which was tried at the
same time, and we crave leave to refer to so much of
the factum in that appeal as deals with the law of
the case(2), and the argument at bar, as given in the
Supreme Court report at pages 232 et seq.

There is, however, the further legal objection to
the present suit that the cause of action arose in the

(1) 40 Can. S.C.R. 229; (2) See per C.J., at p. 75
11 Ex. CR. 119. post.
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lifetime of Her late Majesty Queen Victoria, that an
action would only lie against Her Majesty, and that
the same abated on her death. See Viscount Canter-
bury v. The Queen(1), in which it was sought to make
the late Queen liable upon a petition .of right for a
wrong done by a servant of William IV., and it was
objected, first, that the Qﬁeen was not the personal
representative of the late King, and, secondly, that if
she was, the case was within the rule actio personalis

. moritur cum persond. There was no decision on the

poinﬁ, though it was referred to by Lord Lyndhurst,
who, in terms clearly indicating his opinion that it
was a fatal objection to the suit, said: /

Another objection has been urged against the claim of the peti-
tioner. If the case were one between subject and subject this objec-
tion would be fatal, and it is admitted on the part of the petitioner
that he can only expect success if he had a right to redress in an
action against a private individual. Now, the cause of action arose
in the time of the late King, and it is clear that had this been a

- case between subject and subject, an action could not be supported

on the principle that actio personalis moritur cum persond. It is
contended that a different rule prevails where the Sovereign is a
party, but some authority should be adduced for such distinction.
It is true, indeed, that the King never dies—the demise is immed-
iately followed by the succession, there is no interval, the Sover-
eign always exists, the person only is changed. But if there be a
change of person, why is the personal responsibility arising from the
negligence of servants, (if indeed such responsibility exists), to
be charged on the successor, ceasing as it does altogether in the
case of a private individual? In the case of a subject the liability
does not’continue in respect of the estate; it devolves on neither
the heirs nor the personal representative; it is extinet. T should
find it difficult, therefore, in the case of the Crown, to say with
any confidence that the liability continued, and was transferred to
the successor, unless some distinct authority were shewn in support
of such a doctrine. Several cases were referred to for this purpose
in the argument at the bar, but they were cases of grant, covenant,
debt, or relating to the right of property, in which, from the anal-
ogy to the case of a subject, the Crown might be liable in respeect
to succession, and do not, I think, sufficiently establish the prin-
ciple for which they were -cited.

\
§

(1) 12 L.J. ch. 381; 1 Phillips, 306.
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Auguste Lemieur K.C., for the respondent. The
respondent relies upon the reasons for judgment
stated by the learned trial judge, and also centends
that the right of action conferred by articles 1054 and
1056 of the Civil Code is not representative, but a
direct and independent right aceruing to the persons
therein mentioned for the recovery of damages from
the party responsible for the injury. The deceased
had no control over this right of action, which came
into existence only on account of his death, and.no
agreement as to the indemnity entered into by him
can limit or affect the remedy given to his widow
-and child by art. 1056, C.C. We refer, on- this
point, to Miller v. The Grand Trunk Railway Co.(1).

THE CHIEF JUSTIOE—I would confirm the judg-
ment with costs. . As to the facts connected with the
accident, I acceépt, although with some hesitation, the
conclusion reached by the trial judge that the death
of DeChamplain, husband of the respondent, was
caused by the negligence ‘complained of.

In his factum, at page 6, urder the head of “the
law of the case,” the Attorney-General says:

The learned judge .of the Exchequer Court has given judgment
in this case so far as the law is concerned by reference to the

case of Marguerite Henrielta Jane Armstrong v. The King, which
was tried at the same time. The judgment in the latter case is now
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under appeal to this honourable court, and the Attorney-General -

. craves leave to refer to so much of his facbum in that appeal as
commencing at page 8 deals with the law of the case.

At the page referred to I find the points of law raised -

by the defence to that suit thus summarized :

(a) The action is in tort and no such action will lie against
the Crown.

(1) [1906] A.C. 187.
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(b) The right of action, if any, given by the statute (The
Supreme and Exchequer Courts Act, 50 & 51 Viet. ch. 16, sec. 16(¢) ),
is a personal one, and the action will only lie at the suit of the
personal representatives of the deceased H. C. Goddard.

(¢) The deceased, by his contract of employment, released and
discharged the appellant from any claims of the nature of the pre-
sent claim. :

(d) The negligence alleged to have been the cause of the acci-
dent was that of a fellow servant of the deceased.

All these questions were decided by this court
against the appellant in the Armstrong Case(1) on the .
ground that the law had been settled in a long series

of cases; and, on the application for leave to appeal
to the Privy Council from that judgment, Lord :Mac-

~ Naghton said as a ground for refusing the applica-

tion, referring to the decisions of this eourt:
This,seems to have been the law for eighteen years.

(See report of argument in Privy Council, p. 17.) (2).

In these circumstances, we are of opinion that the

judgment in the Armsirong Case(l) is concluswely
binding on this court.

The appellant, however, urges the further legal
objection that the cause of action arose in the lifetime
of Her Majesty Queen Victoria ; that an action would
only lie against Her Majesty ; and that the same abated
on her death. In view of all the circumstances con-
nected with the institution and subsequent conduct
of these proceedings it is Goubtful whether such a de-
fence should be raised ; but if we must deal with it we
are of opinion that the principle actio personalis
moritur cum persond has no application here. This
is an action for money reparation to the widow and
children of a party injured who was killed as a result
of the injuries and the Crown is—within the limita-

(1) 40 Can., S.C.R. 229. (2) Cf. per Gironard J. in Abbott

v. City of St. John (40 Can.
‘S.CR. 597) at p. 602.
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tions prescribed in section 16 of the “Exchequer Court E‘f
- Act”—liable in any case in which a subject would, TeEEKine
under like circumstances, be liable. The Queen v. DESBOSIEES.
Fillion(1). There is no doubt under the old French The Chief
law, which is now the Quebec law, the principles of ™%
which are applicable here, that if this was a case be-

tween subject and subject the wrongdoer’s representa-

tive would be liable, in which we follow the rule of

the canon rather than of the old Roman law. Pothier,

No. 675, par. 7 (Bugnet ed.) ; Pandectes Francaises,

vo. “Responsabilité civile,” Nos. 1824 et seq. Nos. 1869

and 1870 ; Beaudry-Lacantinerie—Obligations, vol. 3,

2nd part, No. 1884, No. 2886; Sourdat, No. 53, 53 bis

& 58.

Further the law of reparation applicable to cases

like the present is expressed in article 1056 of the

Quebec Code, which gives in express terms an inde-

pendent direct right of action to the plaintiffs against

the person who commits the offence or quasi-offence .
or his representatives. Why should we make an ex-
ception to this general rule in a case where the Sover-
eign is a party? If under the law the liability con-
tinues in the case of a subject in respect of his estate
and devolves upon his heirs or personal representai-
tives, why in a case against the Crown should the
liability not continue and be transferred to the suc-
cessor? The King never dies, the demise is immedi-
ately followed by the succession; there is no interval,
‘the Sovereign always exists; the person only is
changed, as Lord Lyndhurst said, in Viscount Canter-

(1) 24 Can. S.C.R. 482.
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bury v. The Queen(1). The doubt expressed by His
Lordship could not exist here because it is based en-
tirely on the assumption that there would be, in the
circumstances of the case, no liability if a subject was
defendant and, as I have attempted to shew, here the
subject would undoubtedly be liable.

Since the judgment in Armstrong v. The King(2),
it must be considered as settled law that the “Exche-
quer Court Act” not only creates a remedy, but im-
poses a liability upon the Crown in such a case as the
present and that such liability is to be determined by
the laws of the province where the cause of action
arose. The King v. Armstrong(2), at p. 248. See also
Monaghan v. Horn(8), per Taschereau J. at pp. 441
et seq. and R.S.C. (1906), ch. 101, sec. 5.

'GIROUARD J. agreed with the Chief J ustice.

Davigs J.—I concur in the judgment of the Chief
Justice, but with great hesitation as regard the con-
clusion reached by the trial judge upon the facts.

IDINGTON J. agreed that the appeal should be dis-
missed with costs. :

" MACLENNAN J.—I agree that the appeal should
be dismissed for the reasons stated by Burbidge J. in
delivering the judgment appealed from. )

(1) 12 L.J. Ch. 281? (2) 40 Can. S.CR. 229
(3) 7 Can. S.CR. 409.
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DUFF J. concurred in the dismissal of the appeal. 1:’3?

THEKING
‘ v.
Appeal dismissed with costs,  DESROSIERS.

Solicitor for the appellant:‘E. L. Newcombe.
Solicitor for the respondent: Louis Taché. -
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SIMEON LAMOTHE (PLAINTIFF)..... APPELLANT;
AND

ADOLPHE DAVELUY (DEFENDANT).RESPONDENT.

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Appeal—Actio Pauliana—Controversy involved — Title to lund —
R.8.C. [1906] c. 139, s. 46.

In the Province of Quebec, the actio Pauliana, though brought to
set aside a contract for sale of an immovable, is a personal
action and does not relate to a title to lands so as to give a
right of appeal to the Supreme Court of Canada.

APPEAL from a decision of the Court of King’s
Bench, reversing tlie judgment of the Court of Review
in favour of the plaintiff, and restoring the judgment
of the Superior Court, District of Arthabaska.

The appellants, creditors of an insolvent for a claim
of $53.50, brought the suit, actio Pauliana, on behalf
of themselves and all other creditors of the insolvent,
to set aside a sale of land by the insolvent to the de-
fendant, as having been made in fraud of creditors
and asking that the land in question should be at-
tached as their common pledge and sold for their com-
mon benefit. At the time of the sale complained of,
the land had not been granted by the Crown, but was
held under location and the letters patent of grant
were subsequently issued in the name of the transferee.

A motion was made, on behalf of thé respondent,
to quash the appeal, for want of jurisdiction, on the

*PeESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Maclennan and Duff JJ.
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grounds that the action was, in its nature, merely per-
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sonal and for an amount insufficient to give jurisdic- Lamornr

tion to the Supreme Court of Canada to hear the DAV/;;.LUY.

appeal, and that there was no controversy involved
affecting title to or any interest in real estate.

On the part of the appellants, it was contended
that the effect of the proceedings, if the action were
maintained, would be to set aside the title to the land
which the defendant held under the letters patent of
grant in virtue of the alleged fraudulent transfer by
the debtor to him, and that, therefore, a title or inter-
est in the land was in controversy, and an appeal
would lie.

J. A. Ritchie, supported the motion.

G. G. Stuart K.C. contra.

THE CHIEF JUSTICE—This is an action Paulianc
and the respondent moves to dismiss for want of jur-
isdiction. I would grant the motion on the ground
that the amount of the plaintiff’s claim is not within
the appealable limit and no question of title to land, in
the sense in which that term is used in section 46 of
the Act, is involved in this appeal. It is quite true
that the plaintiff in such an action brought under the
Quebec Code represents not only himself, but all the
other creditors of the fraudulent debtor prejudicially
affected by the sale (art. 1086 C.C.), but it does not
appear, and there is some evidence to the contrary,
that the total amount of Leclerc’s indebtedness would
exceed $500; and the value of the property is certainly
not of the appealable amount. Labelle v. Meunier
(1), and Leclaire v. Coté(2).

(1) QR. 3 S.C. 256. (2) QR: 3 S.C. 331.
6
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_ In a very learned essay on the nature of the action
Pauliana, in “La revue trimestrielle de droit civil,”
vol. 5, p. 85 (1906), a distinguished French writer,
Mr, Jean Acher, says:

La controverse sur la nature de l’action paulienne a rapport aux
plus anciens et aux plus ardus problemes du droit civil;

and even the most superficial examination of the jur-
isprudence in France and of the text books of those
who write with most authority, such as Laurent,
Demolombe and Aubry & Rau, brings home the con-
viction that M. Acher does not overstate the diffi-
culties with which this question is surrounded. There
are two judgments of the “cour de cassation,” S. V.
1844, 1, 122, and 8. V. 1885, 1, 77, in which diametri-
cally opposite conclusions are reached. In the first
the “action paulienne” is held to be an “action
mixte” and in the second it is said to be “une action
personnelle.” There are also judgments of the court

‘of appeal in France in which it was decided that it

was§ an “action réelle”; and in the courts of the
Province of Quebec we have the same diversity of
opinion. Beaulieu v. Lévesque(1), and Leduc v. Tou-
rigny (2). In Beaulieu v. Lévesque(1) it was held by -
Casault C.J., Caron J., and Andrews J., a very strong

‘court, that the action Pauliane is a real action

because what is sought by the conclusions is the an-
nulling of a title to an immovable; and consequently
such an action, affecting title to land, is of the exclu-
sive jurisdiction of the Superior Court and would be
appealable here. See Mignault, vol. 5, p. 306. In Leduc
v. Tourigny(2), it was held by the Court of King’s
Bench, Dorion C.J. presiding, that the action Pauliana

(1) QR. 2 S.C, 193 (2) 17 QL.R. 385.
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is a personal action and that the amount claimed in
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the action was solely to be considered in determining TLamorue
- - . s » . » v.
the question of jurisdiction, in which case no appeal pDavervy.

would lie.

As to the doctrine in France compare Demolombe.
vol. 25, No. 248, and Laurent, vol. 16, No. 483, et seq.
In presence of such a conflict of authorities one might
well be tempted to say with Johannes Faber: “Super
hoc teneas quidquid volueris non est magnus effectus.”

I have gone over the cases decided in this court

and have not been able to find one in which the ques-

tion now in issue has been considered.

In the conclusion that I have reached I adopt the
opinion of Planiol as to the nature of the action: Vol.
2, No. 327:

L’action paulienne (Planiol says) a pour but de procurer aux

créanciers la réparation du préjudice que leur a causé le fraude com-
mise contre eux par le débiteur. Tel est le but pratique de l’action.

And at No. 328 he says:

11 0’y a d’action réelle que celle qui garantit les droits réels, tels
que la propriété, les servitudes, les hypotheques; et ici il n’y a rien
de semblable. L’action paulienne est une aclion personnelle qui
natt dun feii illicite. Elle tend & réparer le préjudice subi par le
créancier. Elle rentre donc dans la famille des actions délictuelles.
La nullité qui en est la conséquence n’est qu'un moyen de donner
au créancier la réparation a laquelle il a droit sous la forme la plus
directe et la plus simple.

See Dalloz, “codes annotés,” art. 1167 C.N., no. 10 and
at no. 367. Also note by Esmein to Sirey, 1875, 2,

146. Vide 8. V. 1904, 1, 136.

The Quebec Code differs from the French Code in
this respect; by art. 1036 the defendant creditor is
compelled to restore the thing received or the value
thereof for the benefit of the creditors of the insol-
vent debtor according to their respective rights, and

6%

The Chief
Justice.
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not exclusively, as in France, for the benefit of the

LAMBTHE plaintiff in the action. Comp. Vigié, vol. II., no.

DAVELUY.

1250. Vol. 5, Revue Trimestrielle, at p. 111. Noth-

The Chief ing, however, turns on this difference in this case be-

Justice.

cause as before stated the total amount of the alleged
fraudulent debtor’s indebtedness does not exceed $500.

I do not deny that in the final result the title of
the defendant to the property with respect to which

he is alleged to have acquired a fraudulent title may .

be affected ; but I may safely say that the settled jur-
isprudence of this court is that in dealing with the
question of jurisdiction reference can only be had to
the matter actually in dispute in the particular case
and the collateral effect of the judgment is not to be
taken into account.

Motion granted with costs fixed at $25.

-~ GIROUARD and DAVIES JJ. concurred in the opin-
ion stated by the Chief Justice.

IDINGTON J.—The test of the jurisdiction of this
court in any such case as this ought to be whether or
not “the matter in controversy” falls within the range
of subject matters that give a right to appeal.

Section 46 of the “Supreme Court Act” provides
that

no appeal shall lie to the Supreme Court from any judgment ren-
dered in the Province of Quebec in any action suit cause matter or
other judicial proceeding unless the matier in controversy * * *
relates to any, fee, ete. * ® * or to any title to lands, tene-
ments, ete., * * * where rights in future might be bound.

This question has been passed upon time and
again and it has been decided that no adjudication
gives rise to the jurisdiction when relative merely

I (N . .
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to any assessment or other basis for or imposition of
taxation, although in the ultimate result the enforec-
ing thereof might affect and even change the owner-
ship and thus the title; or to a procés-verbal of coun-
cil though it would affect the ownership of land either
alleged to be a right of way, or needed for a highway,
and to be expropriated for such a purpose; or the right
to enforce a mortgage, or affecting the amount of such
charge on lands or relieving lands from such charge;
or the validity of a by-law on the mere ground that
its being held valid would affect lands or the title
thereto; or removing a guardian or tutor entrusted
with lands; or to restrain the execution of an award
or direction of engineer under the Ditches and Water-
courses Act; or order in a decided bornage case defin-
ing how the line should be established; or in a suit
where right of way had been adjudged, but dispute
had arisen over whether settlement had or had not
been made that averted need of execution; or the
price of real estate sold with warranty even though
a plea of fear of future troubles from a prior hypo-
thec; or a lease within this sub-section by reason of
the title to land coming in question.

In this case no one disputes the title. Everything
relative thereto is admitted.

Therefore there is no title to land as such in con-
troversy. -

The only question is whether or not there has been
a fraud upon creditors.

If there has not there can be no disturbance of the
title. If there has the present holder of the title must
either pay the creditors or submit to the lands being
made answerable therefor. '

The case seems to me clearly to fall within the
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principle upon which the numerous cases I have re-
ferred to proceeded. )

Indeed, the case of I'latt v. Ferland (1) seems in
point though no one appears to have had the courage
to raise the question and claim such a ground of jur-
isdiction as claimed here. The suit was just as this to
set aside a sale as fraudulent against creditors whose
united claims were less than $2,000, and hence the
court refused to entertain the appeal. '

The defendant in that case had offered to consent
to set aside the attacked sale to him on receiving a
stated sum of money.

I fail to see how that could make any difference -
when his offer was rejected and the issue tried. The
Canada Carriage Co. v. Lea(2), examined closely; im-
plies the same thing; for if the-title to land had been
held to have been involved the statute gave an appeal
as of right.

The future consequences of the decision on the con-
troversy count for nothing.

See Dubois v. Village of Ste. Rose(3), which
turned upon the question of future rights.

Talbot v. Guilmartin(4), which is analogous to
that in principle.

The authorities referred to and others are all col-
lected in the R.S.C. 1907, ch. 139, p. 2328 of vol. 3.

I find, however, reason to doubt{ the classification
of the cases in that list, and therefore refer to the fol-
lowing out of the list which furnish one or more auth-
orities for each of the respective points I refer to
above as decided: McKay v. Township of Hinchin-

(1) 21 Can. S.C.R. 32. (3) 21 Can. S.CR. 65.
(2) 37 Can. S.CR. 672. (4) 30 Can. S.C.R. 482.
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brooke (1) ; The Bank of Toronto v. Le Curé et les 13?
Marguilliers de I’ BEuvre et Fabrique de la Paroisse de Lavoras
la Nativité de la Sainte Vierge(2); Toussignant V. DAv;iUY
Oounty of Nicolet(3); Lerous v. Parish of Ste. Jus- 15 4t0n 3.
tine(4) ; Noel v. Chevrefils (5) ; Waters v. Manigault — —
(6); Cully v. Ferdais(T); City of Hull v. Scott &
Walters(8) ; Jermyn v. Tew(9); Canadian Mutual

Loan & Investment Co. v. Lee(10) ; Carrier v. Sirois

(11) ; Fréchette v. Simmoneau (12).

I think the appeal should be quashed with costs.

MACLENNAN and DUFF JJ. concurred in the opin-
ion stated by the Chief Justice.

Appeal quashed with costs.

Solicitor for the appellant: Lowis P. Crépeau.
Solicitor for the respondent: J. E. Méthot.

(1) 24 Can. S.C.R. 55. (7) 30 Can. S.C.R. 330.
(2) 12 Can. S.CR. 25. . (8) 34 Can. S.CR. 617.
(3) 32 Can. S.C.R. 353, at (9) 28 Can. S.C.R. 497.
p. 355. (10) 34 Can. S.C.R. 224.
(4) 37 Can. S.C.R. 321. (11) 36 Can. S.C.R. 221.
(5) 30 Can. S.C.R. 327. (12) 31 Can. S.CR. 12.

(6) 30 Can. S.C.R. 304.



88

1908

——
*Qct. 13.
*Deec. 15.

SUPREME COURT OF CANADA. [VOL. XLl

S. J. CASTLEMAN (PLAINTIFF)...... APPELLANT;
AND

WAGHORN, GWYNN AND COM-) RESPONDENTS

PANY (DEFENDANTS)............ 7 '

ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Sale of stock—Evidence of title—Duty of vendor—Defective certificate.

‘When shares in the stock of a company are sold for cash and a
certificate delivered with a form of transfer indorsed purporting
to be signed by the holder named therein who is not the seller,
the latter must be taken to affirm that a title which will en-
able the purchaser to become the legal holder is vested in him
by virtue of such certificate and transfer.

A transfer was signed by the wife of the holder at his direction
but not acted upon until after his death.

Held, that the authority of the wife to deal with the certificate
was revoked by the holder’s death and on a cash sale of the
shares the purchaser who received the certificate and transfer
8o signed being unable, under the company’s rules, to be regis-
tered as holder had a right of action to recover back the pur-
chase money from the seller.

The fact that the purchaser endeavoured to have himself registered
as holder of the shares was not an acceptance by him of the
contract of sale which deprived bim of his right of action to
have it rescinded. Nor was his action barred by loss of the
defective certificate by no fault of his nor of the seller.

Judgment appealed from (13 B.C. Rep. 851) reversed.

APPEAL from a decision of the Supreme Court of
British Columbia (1) affirming the judgment at the
trial by which the plaintiff’s action was dismissed.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Maclennan and Duff JJ.

(1) 13 B.C. Rep. 351.
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‘The circumstances of the case are stated in the
judgments now reported.

Wallace Nesbitt K.C. and Livingston, for the ap-
pellant. The judgment appealed from is wrong in
following respects: (1) in holding that there was a
transfer of the stock in question in due and proper
form; (2) in failing to hold that it was the duty of
the seller of the shares to give the purchaser such a
transfer as would vest in him a present, absolute and
unconditional right to have the shares registered, as
between himself and the company; (3) in failing to
hold, inasmuch as the transfer of the shares purported
to be made by James Boecher, who died three years
before the transfer was negotiated, that under the
articles of association of the company the only person
who kould make title or transfer the shares was the
executor or administrator of the said Boecher, that
the transfer by the indorsement of Mrs. Boecher was
incapable of passing any title to the shares, and that
neither the plaintiff nor the defendants were or had
been in a position at any time to compel the company
to register the transfer; and (4) that, as between the
company and any person secking a transfer, the by-
law of the company provided that in the case of the
death of a member the executors or administrators of
the deceased shall be the only person recognized by
the company as having any title to his shares. The
- company, therefore, was not bound to register except
title was made by the executors or administrators,
and, therefore, as the company was not bound to regis-
ter the consideration as between the plaintiff and de-
fendants failed and the plaintiff is entitled to recover.

The plaintiff was unaware when he accepted the
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1908 certificate of stock in question that the indorsement

CASTzEMAN thereon was not in the proper handwriting of the
Wégggl;lv transferor, James Boecher, and did not become aware
&Co. of this fact until he presented it for transfer to the
~ managing director of the company. He was, there-
fore, unable to reject the certificate on this ground

prior to payment therefor. By article 25 of the com-

pany the transferor shall be deemed to remain the
holder of the shares until the name of the transferee

is entered in the register in respect thereof, and the

effect of the word “deemed” in this article was to

make the said Boecher the only person who could be
recognized as holder of the shares. Nunes v. Carter

(1) ; Campbell v. Barrie(2), at p. 292. By article 29,

the executors or administrators of Boecher were, at

the time the said shares were purchased by the plain-

tiff, the only persons recognized or whom the company

could reéognize as having any title to the shares, and

thus the only persons who could make title to the
shares, and as the shares did not purport to be trans-

. ferred by Boecher’s executors or administrators and

as the notice called for by article 31, which is to be
deemed to be a transfer, had not been given, the com-

pany correctly considered that no transfer of the
shares to the i)laintiff had been made, and the plain-

tiff was never in a position to compel them to register

the document received by him from the defendants,
purporting to be a transfer of the shares to him. The
defendants became liable to him for the loss occasioned

by reason of their having given him no title to the
shares. Cook on Corporations (4 ed.), p. 651; Wil-

(1) L.R. 1 P.C. 342. (2) 81 U.C.Q.B. 279.
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kinson v. Lloyd(1); Stray v. Russell(2), is distin. 1908
gmshed at p. 284, from Wilkinson v. Lloyd (1) as being CASTLEMAN
under the rules of the Stock Exchange by which on a vs&a;ryr;;m
certain day the seller’s broker hands over the trans & Co.
fers and certificates, and the other broker pays and is =
bound to pay.

The company had a right to delay making the
transfer so as to make inquiries and avoid liability.
Société Générale de Paris v. Walker(3), at p. 41; Ire-
land v. Hart(4), at p. 528; Cook on Corporations (4
ed.), p. 651;FEast Wheal Martha Mining Co. (5), pp.
119-121; Bermingham V. Sheridan (6) ; Buckley, Com-
pany Law (8 ed.), p. 41. The company would be
liable if the indorsement was irregular. In re Bohio
and San Francisco Railway Co.(7). If the plaintiff
had persuaded the company to register the irregular
transfer the company would have had an action of
indemnity against him. Sheffield Corporation v. Bar-
clay(8). The company exercised their right of delay
and notified the defendants of the irregularity, and it
was the duty of the defendants to furnish the evidence
required or otherwise make the transfer regular. Re
East Wheal Martha Mining Co.(5), pp. 119-121. This
they failed to do and the plaintiff then became entitled
to a return of his money. Ireland v. Hart(4).

Ewart K.C., for the respondents. James Boecher
was at one time the owner of the shares. The day. be-
fore his death, his wife at his request signed his name
to a blank transfer of them, in the presence of his

(1) 7 QB. 27.° (5) 33 Beav. 119.
(2) 28 L.J.QB. 279. (8) 33 Beav. 660."
(3) 11 App. Cas. 20. (7) LR. 3 QB. 584.

(4) (1902) 1 Ch. 522. (8) (1905) A.C. 392.
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sons, one of whom attested the signature. James
Boecher left a will by which he bequeathed all that he
had, including the shares, to his wife. Three years
afterwards the shares were sold to the defendants,
who accepted the transfer, believing it to be in perfect
order; and they then clearly became entitled, as
against the wife and everybody else, to be registered
as holders of the shares. The defendants, while thus
holding the certificate and transfer, sold the shares to
one Amess. The plaintiff says that Amess, in pur-
chasing the shares, was acting as his agent. But that
is not true. The defendants, admittedly, believed, and
had good reason to believe, that Amess was purchas-
ing for himself, and selling over again to the plaintiff,
The defendants and Amess live in Vancouver. The
plaintiff lives in Ottawa; and, in order to close the
transfer, Amess and the defendants drew upon the
plaintiff in Ottawa, attaching the certificate and
transfer to the draft. This was on the 29th Novem-
ber, 1905. The plaintiff accepted the documents and
paid the draft. At this stage the plaintiff. could elect
whether to rest satisfied with the documents which he
had received or to send them to the company for re- -
gistration. He could not retain the documents inde-
finitely, and then raise as against the defendants some
unsubstantial, or even substantial objection to them,
or to their form. He did nothing until between the
7th and 10th of December, when he presented the
documents to the president of the company. He did

-nothing further till the 6th January, meanwhile

keeping a sharp lookout upon the share market, and
saying nothing to the defendants from whom he had
obtained, as he then thought, a great bargain. He had
bought at 35¢. a share and wrote to Amess (15th
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Nov.) : “I can place them here at 50; and I will share
the rake-off with you when I get back.” On the 6th
January he sent the documents to the president at
Vancouver to be put in proper form; and in connec-
tion with that action makes, in his evidence, two mis-
statements: (1) He says that he sent the documents
to the company “for transfer to myself.” In reality
he sent them for correction to the president, who had
volunteered to get them put in form for him; (2) he
says that the reason for delaying to send the docu:
ments was “to give the president time to reach” Van-
couver. That is not true. He reached Vancouver on
the 20th or 21st November.

Boecher, living and in possession of his faculties,
authorized and witnessed his wife’s signature to the
transfer in question in this action. The signature so
made was the signature of Boecher: The King v. In-
habitants of Longnor(1).

Amess went outside any authority given him, and

therefore cannot be considered plaintiff’s agent at
time of purchase: Wright on Principal and Agent,
72; Watson v. Swann (2).
) The defendants were not required to do more on
sale of shares than deliver share certificate and trans-
fers in common form, and abstain from interfering
with registration of transfer: Stray v. Russell(3);
London Founders Association v. Clarke(4) ; Hooper
v. Herts(5) ; Skinner v. City of London Marine Insur-
ance Corporation(6).

(1) 4 B. & Ad. 647; 1 Nev. (3) 28 LJ.QB. 279.
& M. 576. ’ (4) 20 Q.B.D. 576.
(2) 11 C.B. (N.8.) 756. (5) (1906) 1 Ch. 549.

(6) 54 LJ.Q.B. 437.
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THE CHIEF JUSTICE—I agree with Mr. Justice

——
CastreMan Duff.

.
‘WAGHORN,
GWYNN
& Co.
The Chief
Justice.

The obligation of the seller, Waghorn, was to de-
liver the shares into the possession of the buyer,
Castleman. Can it be said that, in the circumstances,
he fulfilled that obligation? All that he gave was a
certificate of shares on which was indorsed a transfer
in blank. The indorsation, which was not signed by
Boecher, the registered owner of the shares, but by his
wife for him, may have been regular if the wife was
authorized to sign, but it does not appear that there
ever was a transfer to Waghorn that would vest in
him the property in the shares, which, so far as T can
gather from the record, remained in the estate of the
deceased Boecher and eould not be dealt with except
by the executors. The action was brought en temps
utile, and respondent has not been prejudiced in any
way by the loss of the original certificate or by the de-
lay in forwarding to the office of the company for
registration the alleged transfer.

DaAvigs J.—T concur in the judgment allowing the
appeal.

IDINGTON J.—It seems to me this appeal should be
allowed with costs on the broad ground that the ap-
pellant bargained for that which he never got and
which respondent, the vendor, had never in his power
to give.

The mistake was mutual. The supposed title to the
stock rested on a signature which might as well, by
reason of its legal inefficacy, have been pure forgery
(though I assume it was not), and this defect of title
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was not discovered by appellant till after the money
had been paid by him.

I do not think the loss of the certificate with this
supposed valid indorsement had the effect of depriv-
ing the appellant of his right to recover his money.

The case is not encumberéd with any Stock Ex-
change rules as to dealing in stock, nor yet with the
difficulties presented in Wilkinson v. Lloyd(1), in
1845, as to getting a transfer admitted for register.

The shares for $400 of stock to which there may
have been a title formed such a mere fraction of the
bargain that it seems to me the bargain as a whole
failed.

Indeed the appellants have properly made no con-
test over that.

MACLENNAN J.—I would allow the appeal, and
agree with the reasons given by Mr. Justice Idington.

DurFF J.—This action arises out of a sale of shares
in the Diamond Vale Coal Company, a company in-
. corporated under the “British Columbia Companies
Act,” which in all respects material to the questions
now to be determined, is a reproduction of the “Com-
panies Act, 1862.” '

The company’s articles of association provide that
the company shall not recognize, in respect of any
share, any trust, any equitable interest, or any right
other than the absolute title of the registered holder;
that any member may, subject to the restrictions pro-
‘vided by the articles, transfer his share by a transfer

(1) 7 Q.B. 27.
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in writing signed by the transferor; and that the
transferor shall be deemed to remain the holder of the
share until the name of the transferee is entered in
the register as the holder. There are further articles
which are to the effect that, when a share is to be
transferred, the transfer accompanied by the certifi-
cate-of the share to be transferred shall be left at the
cffice of the company with such evidence, if any, as -
the directors may require to prove the title of the in-
tending transferor; that in the case of the death of

-2 member who is the sole holder of a share the execu-

tors or adminstrators of the deceased holder shall be
the only persons recognized as having a title to his
shares. The articles-so far as appears from the ex-
tracts placed before us do not impose any restrictions
upon the right of a holder of shares to transfer them;
but we are informed on the argument that there is in
the articles as filed the common provision conferring
upon the directors the right to object (upon reasonable
grounds) to any proposed transferee; and doubtless
the restriction created by this provision, is that re-
ferred to in the article (the substance of which is.
given above), declaring the right of members to trans-
fer their shares.

Under an executory sale of shares‘in such a com-
pany the vendor undertakes to execute a valid trans-
fer of shares which he has the right to transfer or to
procure the execution of a valid transfer by some-
body else who has the right to transfer them. He
does not undertake, I think, to procure the entry of
the vendee’s name in the register. On that point I
respectfully concur with the observations of Lord
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Blackburn (then Blackburn J.) in Mawted v. Paine
(1), at pp. 150 -and 151, and with the decision of the
Court of Session in Stevenson v. Wilson(2).

On the contrary it is, I think, as stated by Lord
Blackburn in the passage referred to, the duty of the
vendee to procure the registration of himself or some
other person ag holder of the shares sold and thus to
relieve the vendor from any burdens which may arise
from the fact that the shares are registered in his
name. ) , .

Where the sale is not executery but made by the
delivery (in exchange for cash) of a share certificate
with a transfer purporting to be executed in blank by
the holdér named in the certificate (who is not the
vendor) the obligation of the vendor cannot be stated
in precisely the same terms. In such a case the ven-
dor must, I think, be taken to affirm that the jus dis-
"~ ponendi of the shares represented by the certificate is
vested in him. He does not represent that he is the
legal owner of the shares; for the legal ownership of
shares in a company governed by articles such as we
have to consider in this case is vested in the person
registered as the owner. But the delivery of a share
certificate accompanied by a transfer executed in
blank by the registered holder may pass to the person
receiving such documents “a title legal and equitable
which will enable the holder to vest himself with the
shares” (Colonial Bank v. Cady(8), at p. 277), sub-
ject only to any right the company may have to object
to register such person as a shareholder; and when a
vendor of shares offers such -documents for cash he
must, I think, be taken. by offering them to affirm

(1) LR. 6 Ex. 132. (2) (1907) Sess. Cas..445,
at p. 455, :

(3) 15 App. Cas. 267.
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305 that such a title (subject to the restriction mentioned)
Oastrzvan is vested in him by virtue .of the certificate and the

WAG;;RN, iransfer he thus offers,
GR? In the case before us it seems to be quite clear that
——  no such right was vested in the respondents. The

Dut s evidence shews that the name of the registered holder
(James Boecher) had been written by his wife at the
bottom of a blank form of transfer indorsed on the
share certificate. This was done by Boecher’s direc-
tion, but the facts in evidence do not warrant any in-
ference that any transaction took place between the
husband and the wife which would have the effect .of
passing to her in his lifetime any interest in the
shares. At the utmost his act can only be said to have
conferred upon his wife a revocable authority to deal
with them which was in fact revoked by his death a
short time afterwards. The document so executed
thereupon became wholly ineffective for any purpose
whatever. Neither the respondents nor the appellant
could acquire anything under it; the subsequent de-
livery of the certificate with the purported transfer
indorsed being, in point of law, equivalent to the
manual delivery of the certificate alone.

It follows that upon the discovery of the facts the
appellant had a right to rescind the bargain with the
respondents and recover back the purchase money as
upon a failure of the consideration for which it was
paid. He paid for a certificate of shares accompanied
by a valid transfer. He received manual delivery of a
certificate only. Between the thing I')a.id for and the
thing received there was such a diversity of substance
as to.constitute a failure of consideration.

It has been suggested that the respondents had
acquired an equitable interest to which the appellant
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succeeded and that, therefore, the failure of consider-*
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ation was partial only. I do not think the evidence CASTLEMAN
makes it appear clearly that Mrs. Boecher was at the WAGHORN,

time of the sale of the certificate to the respondents
the sole beneficial owner of the shares—although it
may be a nice question whether, since she was under
her husband’s will the sole residuary legatee, having
regard to the fact that the will had been proved (in
China) a little over a year previous to that occur-
rence, it should not be presumed that the debts had
been paid in the ordinary course of administration.
It would follow (if we were entitled to act on this
presumption) that the executor was a bare trustee of
these shares for Mrs. Boecher at the time of the sale to
the respondents. This will not having, however, been
proved in British Columbia the presumption would
be of questionable validity ; and assuming that at the
time of the delivery of the certificate to the respond-
ents Mrs. Boecher had the right to dispose of the
shares as the beneficial owner, still T think the diffi-
cultyis not met. If I am right in the view I have just
expressed touching the character of the representa-
tion made by the vendor on the delivery of the docu-
ments, then it is quite clear that the appellant did not
get what the respondents represented they were giv-
ing him. A transfer entitling the purchaser to the re-
gistration either of himself or of some nomiree of his
as owner of the shares purchased is one thing; a right
of action, based upon an estoppel against the benefi-
cial owner to compel a trustee to execute such a trans-
fer is in substance a wholly different thing. It was
observed in Chanter v. Leese (1), that it is not a suffi-
cient answer to a claim to recover money.paid upon

(1) 5 M. & W. 698.
Ve
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consideration which is alleged to have failed to shew
that the plaintiff has received something of value:
We see, therefore, (said the court) that the consideration is
entire, and the payment agreed to be made by the defendants is
entire, and we see also a failure of the consideration, which being

entire, by failing partially, fails entirely; and it follows that no ac-
tion can be maintained for the money. ’

Mr. Ewart’s principal contention—the only con-
tention perhaps offering any hope of success—was
that assuming the appellant to have had a right to
rescind the contract for the reasons mentioned he
must in the circumstances of this case be held to have .
lost it and consequently he must rely upon the appro-
priate remedy (if any) under the contract. The prin-
ciple of law is plain. A purchaser who seeks to re-
cover back the purchase money paid under a contract
of sale upon an allegation that the consideration has
failed must be in a position to rescind the sale. Los-

‘ing that right he is, of course, confined to his remedy
under the contract.

I think, however, the contention fails on the facts.
It is based -on two distinct grounds: first, that after
discovering the facts the appellant’s conduct
amounted to an election not to exercise his right to
rescind ; and second, that when he attempted to exer-
cise that right such changes had taken place that the
parties could not be replaced in statu quo.

As to the first of these grounds it is said that the
appellant having learned of the defect in the transfer
not only waited an unreasonable time before making
the facts known to the respondents, but that he as-
sumed dominion over the shares by applying to have
himself registered as the purchaser. In the circum-
stances I do not think the delay was unreasonable;
nor do I think the action cf the appellant in applying
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for registration -affords a solid ground for imputing
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to him an election to affirm the contract. The head Casrrzman
office of the company was in Vancouver; the appellant WAG;'OBN,

received the certificate with the transfer in Ottawa
about 7th December, 1905; meeting one Smith, the
president of the company, in Ottawa, about the same
time, he shewed him the transfer stating that he
wished it registered. -Smith told him the signature
appended to the transfer was not in the handwriting
of Boecher, but-that it was in the handwriting of
his widow, who he said (as he erroneously believed)
was Boecher’s executrix. Smith also told the appel-
lant that if he would send the document to the com-
pany’s office at Vancouver after his return there, he
had no doubt the registration could be completed
without any difficulty. Both the dppellant and Smith
believed, no doubt, that the defect in the transfer was
wholly due to inadvertence and -could be remedied
without the least difficulty. On the 6th of January,
the appellant (having, as he says, learned that Smith
had reached Vancouver) forwarded the documents to
" the company’s office for their registration,

Up to this stage there seems to be no ground for

attributing to the appellant any unreasonable delay.-
Neither does one find any basis for imputing to him -

an election to waive his right to rescind the contract.
The appellant could not, I think, be held bound to
accept the judgment of Smith on the question of hand-
writing; rather it would seem to have been his duty
to put any such question to the test by forwarding
the documents with an application for registration
to the office of the company. His action in so doing
was therefore not incompatible with a determination
to stand upon his rights as against the respondents.,

GWYNN
& Co.

Duff J.
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1923 A more serious question arises upon the second
Castueman contention. "The facts on which it is baged are these.
ngiom, Smith having received the documents at Vancouver

%Wgé‘f“ sent for John Boecher (who was a son of James

— Boecher and had attached his signature to the trans-

——  fer as a witness) ; gave the documents to him; and he
disappeared with them. Failing to recover the docu-
ments the company issued ‘a duplicate certificate
which the appellant offered to return to the respond-
ents Who refused it, offering, however, to return the
purchase price on delivery to them of the original
share certificate.

It is argued that this loss of the share certificate
effected such a change in the conditions as to deprive
the appellant of his right to rescind.

We can only conjecture why Smith handed the
documents to Boecher evidence of the interview be-
tween them having been at the trial successfully ob-
jected to on behalf of the respondents. But assum-
ing it to have been an act which if it had been done
by the appellant would have resulted in a loss of his
right of rescission, still T do not think that is the
effect of Smith’s act, because I do not think, in a fair
view of the circumstances, that any responsibility for
it can be attributed to the appellant. I cannot accept
Mr. Ewart’s suggestion that Smith was acting as the
appellant’s agent. I think the opposite view expressed
during the hearing by the learned trial judge is that
which best accords with the facts in evidence.

In the absence of any such agency what is the
effect on the appellant’s right of this loss of the share
certificate? If the document had been stolen or de-
stroyed: either accidently or through the.default of
the company while at the company’s office must the
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appellant for that reason alone lose his rights? I .
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think it is very clear that he would not; and the ques- CaSTEmALAN
tion before us is indistinguishable from that which waemory,

such a case would raise. The contract was a contract
for the sale of shares. As I have already said in my
view one of its terms required the vendee to apply to
bave himself registered as the owner of the shares,
involving the step of putting the documents which
were lost in the hands of the company in order that
the registration might be effected. The very thlng
that is to say that the appellant did which led to the
loss of the documents was a thing required by the
contract. The contract being affected with a vice
entitling the vendee to rescind it, on what principle
can it be said that, so long as the documents were
dealt with as the contract required, the loss of them,
from no default of the purchaser, should in any way
affect the purchaser’s rights? It is to be noted that
here the shares themselves were the subjects of the
sale; that the lost documents were evidentiary docu-
ments only; and the case is consequently not exactly
the same as that in which a chattel is lost or injured
in the hands of a purchaser who, by reason of a breach
of condition, has a right to return it. Even in such a
case, however, there is very high authority that the
right to rescind the sale is not defeated by the loss
of the chattel alone; so long, on the contrary, as the
right to return remains in force the risk of loss when
it arises without the purchaser’s default lies with the
vendor. That is the view expressed by Lord Bram-
well (then Bramwell B.) in Head v. Tattersall(1),
at pp. 12 and 13, and acted upon in O’hapman V.
W@thers(2)

(1) LR. 7 Ex. 7. (2) 20 Q.B.D. 824,

GWYNN
& Co.

Duff J.
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}3?_*} I think, therefore, that the plaintiff is entitled to
- CastuEmax ‘recover and the appeal should be allowed.
v .

WAGH‘OBN,
GWYNN .
& Co. Appeal allowed with costs.
Duff J. ) o ]
Solicitors for the appellant: Livingston, Garrett &
King.

Solicitors for the respondents: Russell & Russell..
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THE LAURENTIDE PAPER ) ApEi . 1908
COMPANY (PLAINTIFES) ......... | PPELLANTS ; *Feb. 51, 24,

*Qct. 27.

AND e

ALEXANDER BAPTIST (DarunD- }
RESPONDENT,

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.
Sale of sta/nd/mg tq,mber—Regzstmf/wn of real mghts—OwnersMp—
Distinction of things—Movadlés and @mmvables—Pmomty of -
title.

A deed of sale of the right, during twenty years, to cut and remove
standing timber, with permission to make and construet such
roads and bmldmgs as might be necessary for that purpose, does
not affect the title to the lands on which the trees are growing
but merely conveys the personal nght to the timber as and
when cut under the license, The registration of such a deed,
in conformlty with the provisions of the Civil Code of Lower
Canada respecting the registration of real rights, is unneces-
sary and, if effected, cannot operate to secure to the vendee any
rlght, pr1v11ege or priority of title in or to the timber as against
a subsequent purchaser of the lands. Watson v. Perkins (18
L.C. Jur. 261) dlstmgulshed

The judgment appealed from (Q.R. 16 K.B. 471) was afﬁrmed

APPEAL from the Judgment of the Gourt of King’s
Bench, appeal s1de(1), reversing that of Cannon J.,
in the Superior Court, District of Three Rivers(2),
and dismissing the plaintiffs’ action with costs.

The action of the plaintiffs was accompanied by a
seizure in revendication of 12,500 pine logs, cut by

*PRESENT:—Sir Charles Fitzpatrick CJ and Davies, Idington,
Maclennan and Duff JJ.

(1) QR. 16 K.B. 471. (2) QR. 16 K.B. 471-473.

8
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The Belgo-Canadian Pulp & Paper Co., the defend-

LAURENTI:))E ants, whose fait et cause was taken up by the present

ParER C
v,
BAPTIST.

respondent, their warrantor, as defendant in war-
ranty, The plaintiffs’ claim to the logs seized was
based upon a deed of sale to them, in 1888, from a

former proprietor of the lands in the Township of

Radnor from which the logs had been taken, of the
right, during twenty years from the 25th of January,
1887, of cutting all “soft wood” which was to be found
thereon, with permission to make all necessary roads
and erect all necessary buildings upon the said lands
for the purpose of ‘their operations in cutting and
removing such timber. The deed to the plaintiffs was
registered at length in the office of the registrar of
deeds for the County of Champlain, within which the
lands mentioned were situated, and, subsequently, by
a series of conveyances the said lands were vested in
the defendants. The learned trial judge declared the
attachment in revendication valid, held that the plain-

" tiffs were the owners of the logs seized and condemned

the defendants to return them to the plaintiffs or pay
them the value thereof. This judgment was reversed
by the judgment now appealed from. '

The questions at issue on the appeal to the Su-
preme Court of Canada, so far as material to this re-
port, are stated in the judgments now reported.

T. Chase-Casgrain K.C. for the appellants.
G. G. Stuart K.C. for the respondent.

THE CHIEF JUSTICE—I agree entirely with the
Chief Justice of the Court of Appeal that there is

little to add to the admirable judgment of the late Mr.
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Justice Bossé, who spoke for the majority of that 13‘_’_?
court. I accept his reasons and adopt his conclusions. LaveenToe
: . PapeRr Co.

The case is reported at full length in the Quebec Offi- 2.
cial Reports(1). In view of the very exhaustive and BAF™™™
able presentation of appellants’ case I venture, how- The Chicf
ever, to say that the judgment in Watson v. Perkins —
(2), so much relied upon by Judges Trepholme and
Cross, who dissented below, and pressed upon us at
the argument here, is of very little assistance in this
case. There the question at issue was the rights of
the holder of a timber license with respect to timber
cut in trespass on limits bought from the Crown, and,
as Mr. Justice -Bossé points out, those rights are set-
tled by a special provision of the statute regulating
the sale and management of Crown lands under which
the limits were bought. Here the point to be deter-
mined is the rights acquired under a deed passed be-
tween two priva:te individuals conveying the right to
cut timber and the construction of which is governed
by the general rules of law found in the Civil Code.

Briefly the facts are:

On the 25th January, 1887, the appellants,
through their agent, Forman, bought from one Rey-
nar, in the words of the deed,

the right of cutting all soft wood (la coupe de tout bois mou)
which is to be found (here follows a description of the lots on which
fthe soft wood is to be cut) with the right to make all necessary
roads and buildings for such purpose (fo-wif, said cuiting) on all
the aforesaid lots; for the said Forman to have and cause the said
-eutting during the period of twenty years from the date of these
presents,

Subsequently Reynar sold the same lots to one Val-
liéres under whose title the respondent holds. The
question at issue is: What is the character of the title

(1) QR. 16 K.B. 471. ‘ (2) 18 L.C. Jur. 261.
8%
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given by Reynar to Forman? Did the purchaser, For-

LAUBE.NTIDE man, now represented by the appellant acquire or take,

Parer Co.
.
BAPTIST.

The Chief
Justice.

under the terms of his deed T have just quoted, a title
in the land, “un droit dans la chose,” “jus in re;” or
mei'ely a license to cut not all the standing timber,
but the trees of soft wood to be found on the lots men-
tioned, Wh1ch when cut and removed became his pro-‘
perty? In other words, can it be gathered from the
words of the contract that the vendor 1ntended to sell
growing timber which mlght remain on the land
drawing nutriment therefrom for the benefit of the
purchaser during twenty years, or did he acqulre a
right or license to cut a certain portion of the timber
then standing, which rlght was to be exercised at any
time during twenty years‘?

The principle of constructlon applicable here is, in
my opinion, well expressed in Pandectes Francaises,
vo. “Biens,” No. 135:

Le caractdre mobilier ou immobilier des biens faisant Tobjet
d’un contrat se détermine par le point de vue auquel les ont con-
sidéré les parties contractantes et par la destination qu’elles leur
ont attribuée. ‘

As to the nature of the title T am, applying this
principle, clearly of opinion that the vendor intended
merely to grant a license to cut the standing trees
which would become the property of the vendee only
after severance; that he never 1ntended to convey and
the purchaser never intended to acqulre a title in the
land.

Pothier in his “Traité des Choses,” No. 52, says:

L’action qui nait de la vente des fruits pendants par les racines,
ou d’un bois sur pied pour le couper, est une action mobilicre; car
quoique ces choses fassent partie de la terre, et soient immeubles
pendant qulelles y sont cohérentes, néanmoins les ayant achetées
pour les acquérir seulement aprés que, par leur séparation du sol,
elles seraient devenue meubles, 'action que jJai “fendit ad quid
mobile,” et par conséquent, est une action mobilisre.
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And in this opinion all the modern French com- 1903
mentators on the Code Napoléon from wh1ch art. 378 Lﬁﬁgrcrgn
of the Quebec Civil Code was taken concur. I mlght . -
add that the Jurlsprudence in France 18 t0 the same BA_’EST'
effect It will be found collected in Fuz1er-Hermann The Chiet
v0. “Foréts,” No. 400 and in the same work 0.
“Ventes,” No. 41. See also Dalloz, Rec. Pér., 78,.2,

261. . - '

There is a case in appeal reported in Dalloz, Rec.
Per 97 2 101, relied upon here which would appear
to give some support to the appellants, but this judg-
ment has been much criticized (see reporters’ note)
as a departure from the accepted rule of law and has
not been since followed by the Cour de Cassation, as
will be found on reference to Dalloz, Ree. Pér., 99, 1,
246, reported also in 8. V., 1900, 1, 398. This case
formally decldes that the movable or 1mmovab1e char-
acter of the thmg sold is to be determlned chleﬂy by
the intention of the partles and the purposes to Whlch
the object of the sale is to be put.

Baudry Lacantlnerle “Des Blens,” No 49, says:

Les partles contractantes conmderent les objets incorporés au
gol dans I’état ot ils se trouveront quand la mobilisation prévue sera
devenue effective. Le contrat, dans la pensée des parties, a pour
objet non pas un immeuble, mais un meuble; on traite en vue et
sous la condition d’un événement qui doit amener les choses & I’état
mobilier. Tel ést le principe reconnu par la jurisprudence et con-
“sacré dans la formule le caractere mobilier ou immobilier se déter-
mine avant tout par le pomt de vue auquel les ‘onit considérés les par-
_ties confractantes et par le but qu’elles leur ont assigné.

Here clearly the property in the trees did not vest
in the buyer before severance It was not 1ntended
that the purchaser should acqulre the trees to remain
in the soil der1v1ng therefrom the benefit of further
vegetatmn What he wanted for the purposes of his
business and what he acquired was not the standlng
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tree, but the right or license to cut the tree and con-

Lm;nfz;mm vert it into logs or lumber. The right to make new

Parez Co.
v -
BAPTIST.

The Chief
J ustlice.

—

roads and to use existing ones, limited as it is by the
deed to the cutting of the timber, helps us to gather the
intention of the parties. The purchaser did not acquire
the standing tree but the logs and timber into which'
the tree was to be converted and for this purpose ex-
clusively he could make and use roads to give him ac-
cess to the property. If the timber was left standing at
the expiration of 20 years, the right to cut ceased, and
if troubled in his possession in the interval the pur:
chaser would have no right whatever to bring the
“action en réintégration.” See Fuzier-Hermann, vo.
“Ventes,” 127, and vo. “Foréts,” 1357 ; 5 Laurent, No.
429, :

2 Marcadé, No. 346, at page 343, says: ‘

Enfin, dans le cas méme d’inhérence parfaite et perpétueclle au
sol, les produits peuvent encore se trouver meubles dans un certain
sens. Ainsi, quand les grains, fruits ou bois sont vendus séparément
du sol, c’est 12 une vente de meubles, et Pacheteur n’a qi’un droit
mobilier. Ces objets, en effet, ne sont vendus que comme produits,
comme choses distinctes du sol, et en tant que devant étre séparées de
Iui; dans la réalité, ils sont immeubles, mais ils sont cependant
vendus comme meubles; Pacheteur achdte des choses encore im-
meubles, mais sous la condition et avec vle droit de les mobiliser.
(Cassat. 19 vendém. an 14, 25 févr. 1812; 5 oct. 1813; 24 mai 1815;
ete.)

Mr. Casgrain, in his factum here, raises an inter-
esting question as to the rights of the purchaser of the
cut against the subsequent purchaser of the land from
his vendor and refers to an opinion expressed by Lyon-
Caen in a note to be found at the foot of a judgmenj:
reported in Dalloz, 78, 2, 261, where it was held:
Par suite, dans le cas de vente faite # deux acquéreurs successifs,
au premier, de la coupe du bois, et au second, de la forét entidre
(8ol et superficie) Yacquéreur de la coupe ne peut se prévaloir de

son droit contre l'acquéreur de la forét, alors méme que son con-
trat aurait une date certaine antérieure & celle de la second vente.
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To this judgment, there are two foot-notes, in one of 130:5

which it is argued by Lyon-Caen that the second pur- Lavsentms
Parzr Co.

chaser takes the property subject to the rights ac- ®

quired by the first. The criticism of the judgment is BAPT™™
"thus expressed: T}‘l?l g’lil:eef

Ainsi I'équité proteste contre la solution formulée dans les motifs
de I'arrét rapporté; et nous estimons que le droit est ici d’accord
avec Péquité. Sans doute D’article 1141 ec. civ. ne régle dans ses
termes que le conflit qui s’éleve entre deux acquéreurs successifs
d’un méme meuble; mais il doit 8tre étendu au cas ol, par excep-
tion, la chose successivement vendue est meuble par rapport au
premier acquéreur et immeuble par rapport au second. En effet,
d’aprés Penseignement des jurisconsultes les plus autorisés, lart.
1141 n’est qu'une conséquence de la maxime: “En fait de meubles,
possession vaut titre,” maxime érigée en disposition de loi par Yart.
2179 ec. civ, et qui signifie que, relativement aux meubles, le fait
de la possession constitue du possesseur un titre irréfragable de pro-
priété (Aubry et Rau, op. c¢it. t. 2, § 174, p. 55, et § 183, texte’
et note 2). Or, la propriété, une fois 16galement constituée, est, de
son essence, un droit réel, absolu, opposable aux tiers. L’acquéreur,
une fois mis en possession réelle et effective de la coupe, et qui en
est devenu par cela méme propriétaire, ne saurait donc en &tre
évincé sous prétexte que, dans une vente passée postérieurement
avec un tiers, cette coupe a été considérée comme un immeuble dont
la propriété n’est point acquise par la seule possession.

On the other hand, in another note to the same
judgment, the conclusion reached by the Cour de Cas-
sation, to the effect that the purchaser of the right to
cut (droit de coupe), would have no claim against the
subsequent purchaser of the property, is approved of
in the following words:

Dans Pintervalle de la vente & Pexploitation, acquéreur ne peut
done &tre investi que d’un droit personnel en vertu duquel il peut
contraindre le vendeur & lui laisser exploiter la coupe. Si telle est
la nature du droit que la vente de la coupe confére & Pacquéreur il
faut en conclure, avec P’arrét rapporté que ce droit n’est pas oppos-
able & celui qui a postérieurement acquis du méme vendeur la forat
elle-méme, sol et superficie. C'est, en effet, un principe &lémentaire
de notre droit que, sauf les rares exceptions résultants de dispositions
formelles de la loi (e. civ. 1743, et 2091), celui qui n’est investi que
d’un droit personnel, c’est-a-dire le créancier, ne peut Pexercer que
contre la personne obligée & la prestation, c¢’est-a-dire contre le
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débiteur et que spécialement les ayants cause & titre partlcuher du
véndeur d’im immeuble ne sont pas tenis des obligations personnelles
qwil a pu’ contracter relativement & cet immeuble. V. conf. De-
molombe, op. cit. t. ler, nos. 183, et Sl].lV 5 Laurent, op. cit., t. 5,
No 432,

At the very most, therefore, this reference given Us
by Mr. Casgrain shews that the text erters are not
,agreed in the1r 1nterpretat10n of the law and under
such cmcumstances, we Would not be Justlﬁed in set-

of the French courts on this pomt

It erl not be necessary, in my view of this case,
to consider the other 1nterest1ng questlons raised. I

entirely concur in what Mr. Justice Bossé says as to

the effect of the sale by Valhéres

DAviEs J. concurred in the judgment dismissing

the appeal w1th costs for the reasons stated by the

Chief J ustlce

IpiNeTON J.—T incline so much to hold as correct
the op1n10n expressed by Mr. Justlce Bossé in the
court below that the rlght in questlon here, Whlch is

;expressed in the document g1v1ng 1t as follows,

Jthe right durlng twenty years from the twenty-fifth of January,

eighteen hundred and eighty seven, of cuttmg of all wood (i coupe
de tout bois mou) which is to be found,
was a mere personal obhgatlon that I mlght well be
content merely to say that by reason of 8o fa111ng to
ﬁnd clear error- I Would dlsmlss the appeal

| I, however have glven a great deal of attention to
the 1nterest1ng questlons arlsmg before us and the
very full argument had relatlve to the nature of the
right in question, if not a mere personal obligation.
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It was contended before us that the right to cut was in

the nature of a superﬁc1es and therefore not Wlthm Li‘,UEENT

the requlremeqts of the “Registry Act” and amend-
ments thereof rendermg it 1mperat1ve that there
should be reglstra.tmn ‘

I assume, for argument’s sake, th1s latter part of
the contentlon may be correct but do not express any
.oplmon on the pomt Whether or not a right of super-
ﬁmes is within the “Reg1stry Act”. or amendments
thereof. .

I do not, however, agree that this right (so limited
as to time) to cut was at all in the nature of a
superficies.

I read the right as expressed in the last few words
as made relative to timber then to be found.

The origin, in the civil law, of the right of superfi-
cles, does not indicate that such a right as cuttmg
existing Wood was within the scope of its orlgmal
operation. It 1ndeed seemed rather confined to the
case of buildings. Sohm puts it thus:

Superﬁcles stands to houses in the same relation as emphyteusis
to agrlcultural land. Superﬁcles in Roman law is a perpetual lease
‘'of building land," ‘subject to the paymént of an anmyal rent (solar-
fum). On the land thus leased the superficiary erects a house.
He builds it with his own materials. By the rules of accession,
theréfore, the ownership of the house vests in thé owner of the
soil; superﬁcws solo cedit. A superﬁclary, however, has a real rlght
for himself and his heu-s, to live in the house and ‘to exercise the
rights of an’ owner therein for the specified term of years (say,

nmety nine years) or forever, as the case may be. Hence the legal
pos1t10n of thé’ superﬁclary is the same as that of the emphyteusis.

There does not seem much resemblance in this bar-
gain in questmn here to anythmg in the na,ture of an
emphyteusis and ‘yet that is what several authors

have, ag this one I c1te, compared the rlght of super--

ficies to
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Granted that in some authors on French law there
is a recognition of the extension of éuperﬁgies to trees
or the right to cut trees, it must conform in such cases
to the fundamental elements upon which -a right of
superficies rests or by which it may be recognized.

I have been unable to find, however, a single auth-

' ority in the cases in Quebec upon which such like

right to cut trees as here in question has been treated
otherwise than as a personal obligation or a servitude.

The following are some of the Quebec authorities -

that have referred to the matter of such a right as a
servitude: Croteau v. Quintal(1l) ; Archambeault v.
Archambeault (2).

In Watson v. Perkins(8) a license to cut was re-
ferred to as a servitude and by one learned judge as a
superficies. But the peculiarities of the government
renewable license; such as in question there,.is clearly
distinguishable even if from one point of view it could
be looked at as a.superficies.

Then the case of Cadrain v. Theberge(4) has no
resemblance to this case even if beyond question
rightly held to be a case of right of superficies.

The jurisprudence of Quebec would seem to indi-
cate that such a right has there, when of a permanent
nature, been uniformly looked on as a servitude. '

If a servitude of é.ny kind some one of the several
amendments to the “Registry Act” must, I think,
cover it. Sueh is their scope and purpose.

I think the appeal should be dismissed with costs.

(1) 1 LC. Jur. 14, (3) 18 L.C. Jur. 261.
(2) 15 LC. Jur. 297. (4) 16 QL.R. 76.
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14

MACLENNAN and DUFF JJ. agreed in the judgment Bﬂf
dismissing the appeal with costs for the reasons stated L%unnn%mm
APER LUO.

by the Chief Justice. o

BAPTIST.

Appeal dismissed with costs.

Solicitors for the appellants: Casgrain, Mitchell &
Surveyer.

Solicitors for the respondent: Martel & Duplessis.
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THE MONTREAL LIGHT, HEAT
AND POWER COMPANY AND | APPELLANTS;
OTHERS ( DEFENDANTS)............

AND

THE ATTORNEY-GENERAL OF
THE PROVINCE OF QUEBEC! RESPONDENT.
(PLAINTIFF) ... oi it ie e eeeeeens

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

River improvements—Precoution ageinst denger to ewisting construc-
tions—Alteration of natural conditions—Responsibility for dam-
ages—Vis major. ’

Where works constructed in a river so altered its natural conditions
as to create a reservoir in which ice formed in larger quantities
than it did prior to suech works, and which, during the spring
freshets after a severe winter, was driven with such force
against the superstructure of a bridge as to partially
demolish it, those who constructed the works are respon-
sible for the damages so caused, notwithstanding that they had
taken precautions for the protection of the bridge against like
troubles, foreseen at the time of the construction of the works,
and that the formation of ice in increased weight and thick-
ness in the reservoir had resulted from natural climatic condi-
tions during an unusually rigourous winter,

Judgment appealed from (Q.R. 16 K.B. 410) affirmed.

APPEAT and CROSS-APPEAL from the judgment
of the Court of King’s Bench, appeal side(1), which
varied the judgment of the Superior Court, District
of Montreal(2), and ordered the assessment of dam-

ages to be referred to experts for report.

#*PpESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Maclennan and Duff JJ.

(1) QR. 16 K.B. 410, (2) QR. 29 8.C. 356.
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The actlon was to recover, from the appellants, dam-
ages occasioned to the Yule brIdge, across the R1chel1eu
River, at Chambly, Que., caused as alleged through
the negligent and faulty construction of dams and
other works i 1n the bed of the stream by the appellants
in order to secure more power for the purposes of their
power house, situated in the vicinity of the bridge.
At the trial, Loranger dJ. decided that the Province of
Quebec was owner of the bridge, at the time of its
destruction, during the spring freshets of 1904 and
1905, through ice from a, reservoir created by the ap-
pellants in making the river improvements (and form-
ing there in much greater quantities than there would
have been in the mnatural condition of the stream),
being carried with increased force agamst the struc-
ture of the bridge. The defendants, appellants, con-
tended, among other things, that they had taken all
necessany precautions which could have been foreseen
against the happening of the accidents, by stren”gthen-
ing and raising the superstructure of the bridge, and
that the causes which led to the disaster were owing
to the natural climatic conditions which prevailed
during an unusually rigourous winter season pre-
ceding the accidents complamed of. The learned
judge held that the action, as taken would lie against
the defendants, that their dams and works were the
determining. and only cause of the injuries to the
bridge, and condemned them in the sum of $40,000
for the damages thus caused. The Court of King’s
Bench varied this judgment by ordering that the
quantum of damao'es should be ascertained by a refer-
ence to experts and directed the mode in which those

‘experts were to proceed in determining the amount
of damages suffered.
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1008 The appellants sought to have the judgment which °

MONTREAL s Tiahill y . )
Lremr, Hoar decreed their liability set aside, and a cross-appeal

av  was filed by the Attorney-General to have the deci-
Power Co

».  sion of the trial judge restored.
ATIORNSYT-  The material. circumstances of the case and the

. OFQUESEC. jggmes raised on the appeals are stated in the judg-
ments now reported.

R. 0. 8mith K.C. and G. H. Montgomery for the
appellants,

Wilfred Mercier K.C. for the respondent.

THE CHIEF JUSTICE concurred in the opinion
stated by Davies J.

Davies J—The substantial question argued be-
fore us and now to be determined on this appeal is the
responsibility of the appellant companiesy for the de-
struction of the Yule bridge so called which spans the
Richelieu river between the villages of Richelieu and
Chambly-Canton and near where that river flows into
the St. Lawrence. :

There were many incidental points raised as to the
ownership of the bridge by the Province of Quebec,
and the right of the latter to recover damages for
its destruction, but they were all practically disposed
of in the respondents’ favour during the argument ex-
cepting the question of damages, to which I will refer
later.

The appeal was argued very fully at bar and very
ably and T have had the advantage since then of read-
ing the evidence called to our attention in the factums-
and at the oral argument. The result is that my-im-
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" pression formed during the argument has been con- 1908

firmed and that I am in favour of dismissing the ﬁ‘fé’ﬁf“ﬁéh
appeal and confirming the judgment of the court of AND
appeal substantially for the reasons given by the Pomoo
late Mr. Justice Bossé. - ég‘gﬂ’f
It seems to me, however, that one important fact, or Quessc.
and one which I confess has greatly influenced me DaviesJ.
in reaching my conclusion, has been overlooked in
that judgment and for this reason I desire to add a-
few explanatory notes of the facts relating to the con-
ditions of the river and its bed before the construction
of the dam compla-iﬁed of and those which existed
after such construction and the operations connected
with its construction had been completed. The
bridge, the destruction of which is the subject of this
action, had six spans of 157 feet each and one short
span. It was built in the year 1845. The dam and
the works incident to it the existence of which was
alleged to have been the cause of the destruction of
the bridge were begun to be built in 1896 and com-
pleted in 1897,
The Central Vermont Railway brldge was builf
higher up the river above the Yule bridge upon stone
piers in 1874,
In 1898, a year after the construction of the dam,
both bridges were raised in height by‘ or at the in-
stance and expénse of the appellant company. The
Yule bridge, 6 feet on the Richelien side of the river
and 4 feet on the Chambly side.
Mr. Macklin was the engineer who supervised and
directed the construction of the dam and who re-.
mained in the employ of the Chambly Manufacturing
‘Co., by whom the dam was originally built as such
engineer until that company was merged in the appel-
lant company, the Montreal Light and Power Co.
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He says—explaining the raising of these bridges
after the construction of the dam—that there was an
ice jam in 1898 which endangered the safety of the
bridge and that "

the ice piled up and that was when I recommended that the bridge
should be raised, because of that.

After explaining why on the score of expense he did
not raise the bridge still hlgher he says:

Nobody knew what the conditions of the river were at that time
after the dam was built. We had to learn all that and my sugges-

tion to raise it six feet was based upon what knowledge I obtained
at that time.

Speaking broadly the river alike where the dam
was built and at the site of the Yule bridge was about
1,000 feet wide, and the distance between the overflow
dam and the Yule bridge was about 1,800 feet. Be-
tween the Yule bridge and the Central Vermont
bridge, distance of about 900 feet the river became
some 300 feet narrower and éontinued gradually to
narrow until about 2,000 feet further up from the
railway bridge it reached its narrowest point for
some miles about 500 feet wide. )

About 800 feet above this railway bridge.there ex-
isted in the natural condition of the river a broad reef
or ridge of rock rising hlgh above the normal helght
of the river, though probably covered or almost so
during the spring freshets and when the water of the
river was at ity greatest height. This reef or ridge
of rock which began about twenty feet from the Cham-
bly bank of the river, and was about 200 feet in width,
ran about two-thirds of the way across the river.

As a part of the operations incidental to the con-
struction of the dam and the formation of the huge
still-water lake above it, the company deemed it desir-
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able on Mr. Macklin’s advice, in 1898 after the dam }3?_5’3
was constructed, to blast away the top of the reef or MoxteEar
ledge to the depth of three or four feet so as to allow LIGHATQE AT
of the more easy flow of water there. It still, how- "o Co.

ever, remained quite an appreciable height above the léf“;’EBEPLELY
level of the bed of the stream, because when several orQurskc.
years after the construction of the dam a part of the DaviesJ.
latter was carried away and the waters of the river in
consequence resumed their natural level this ridge
or reef though reduced in height three or four feet
still stood out clearly visible above the natural height
of the waters of the river.

From this ridge or reef down towards the mouth
of the river, below where the dam was constructed,
the bed of the river inclined very much, a fall vari-
ously estimated in that short distance of 15 or 18 feet,
thus forming what is known as “rapids” or swift
flowing water. The water here at ordinary times, as
Willett, Macklin and other witnesses prove, would
be about a foot or 18 inches in depth at ordinary times -
rising during the spring freshets to a depth of from
three to four feet. About one and a half miles above
the reef the foot of the rapids of St. Thérése were
reached and these rapids extended up the river for
gtill another mile and a half.

The reef in question therefore lay between the St.
Thérése rapids and the lower rapids across which the
dam and the two bridges had been built.

These lower rapids were of course all covered by
the still-water lake formed by the construction of the
dam which still-water lake or pond extended about
one and a quarter miles or one and a half miles above
the dam.

The ice which caused the trouble came down the

9
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river from the head of St. Thérése rapids which ex-
tend over about 1} miles and the foot of which is
distant about 3 or 3% miles from the dam. In years,
therefore, when the rapids do not freeze over, and by
common consent it is only vefy rarely and at long in-
tervals that they do freeze, the only ice you have to
take care.of is that which forms from the foot of the
rapids down.

Experience has shewn that this ice was not dan-
gerous or destructive in the natural condition of the
river. Twice before the construction of the dam did
these rapids freeze over within the memory of living
witnesses. namely, in 1868 and 1872, without, how-
ever, injuring the Yule bridge. Again, twice since
the construction of the dam was the cold severe
enough to freeze these rapids and that was in
1904, when the bridge was partly carried away, and
in 1905, when it was further damaged.

Mr. Smith, for the appellant, contended that the
construction of the dam and-the operations connected
with it had nothing to do with the destruction of the
bridge, which resulted from ¢ice shoves’” entirely un-
connected with the company’s obstructions in and to
the river and would have produced the same results
ineVitably had these works not been constructed.-

He proved from eye witnesses that the ice in the
rapids broke up and jammed at Pépineau Point on the
27th March; that on the 28th the blockade at Papi-
neau Point gave way and moved down stream until
it was stopped by a small island lying in mid-stream;
that on the 29th this blockade again gave way and
carried the ice in a great heap down to Arbec’s Point,
where the river contracted to a width of about 500
feet, and that on the 81st this blockadée which he con-
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tended was still above the back water of the dam gave
way and, to quote from the appellants’. own factum,

some of the ice came down as far as the railway bridge where it
lodged against the timbers, but the greatest part of it jammed upon
the reef opposite the lighting station, which, it will be remembered, is
about 800 feet above the railway bridge. It will be noticed that no
jam whatever took place at the place where the still-water pond runs

out which would be almost half way between the lighting station-

{opposite thereof) and Arbec’s.

Further on the factum says:

On the morning of April 1st the blockade at the reef opposite the
lighting station gave way about 7.15 a.m. and came down against the
railway bridge which it carried away. It then adopted a wedge
formation and directed itself towards the Richelien side where it

earried away the second pier of the Yule bridge from the Richelieu
shore.

Mr. Smith, alike in his factum and in his oral
argument, threw over the suggestions and opinions of
his expert, Mr. Wilson, that it was the changed con-
dition of the river arising from the construction of the
railway bridge which caused the damage to the Yule
bridge. In my judgment he was well advised in doing
8o, as it was clearly proved to have been the ice itself
and not the debris of the railway bridge which car-
ried away the second pier of the Yule bridge and that
this ice notwithstanding the comparatively narrow
spans of the railway bridge rushed with irresistible
force against and carried away the pier of the Yule
bridge. Mr. Smith preferred to rest his case upon his
main contention that the ice was formed to an ab-
normal thickness in the rapids which froze almost
solid and on its breaking up in the spring was carried
by an irresistible natural force arising from the
several blockades damming back the water of the
river, until it had force enough to carry everything
before it. Now it will be seen that notwithstanding

9%
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the fact that the still water of the dam went up from
1,200 to 1,500 feet at least beyond the ledge of
rock at the lighting station and was many feet deep
on that ledge, the top of which had been blasted away
to the depth of three or four feet, still that the ledge
reduced in size and covered with the still water had
power to maintain the blockade there from about mid-
day on 31st March till about seven o’clock on the 1st
April.

It seemed to me very plain when these facts came
out at the argument that if the natural conditions of
the river had been retained the ledge of rock extend-
ing two-thirds across the river, and about 200 feet
wide, would have offered an effective barrier to the
further descent of the ice bridge and that the channel
of the river which ran around the Richelieu end of
the ledge and was there of a width of about 150 feet,
would have presented a natural and sufficient outlet
for the flood of water carrying down the ice and for at
least a third or fourth part of the ice itself without
such ice or water damaging either of the bridges.

I pressed the point several times during the argu-
ment upon Mr. Smith, but his only answer was that
the removal of the upper part of this reef or rock was
not charged in the statement of claim as a specific
fault on the part of the company.

But it appeared to me that all the operations con-
nected with the construction of the dam and the
formation of the still-water pond and the changes
thereby made in the natural formation and conditions
of the river were what was charged as the fault of the
companies, appellants, and that these all and promi-
nently amongst them the cutting down of this reef
or rock were the issues which were thoroughly and
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exhaustively threshed out a,tw the trial. Perhaps I
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factum. He says:

So far from the works of the company having made it more diffi-
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offered a large volume of water for its passage. Again, it will be
remembered that the last blockade took place on the reef opposite the
lighting station. This reef formerly stood right out of the water, but
it had been comsiderably lowered by the company with the object of
preventing jams. Had it therefore been in its original condition, the
chances of a jam must have been infinitely greater.

The passage for which the works of the company
made it easier for a “larger volume of water’’ to pass
also made it easier for a larger mass of ice to rush
down with the larger volume of water and so cause
the damage complained of. When this reef “stood
right out of the water” and before “it had been con-
siderably lowered by the company with the object of
preventing jams,” the average normal depth of water
from this reef down under the two bridges to Wil-
lett’s mills below the dam was about 18 inches to two
feet, and during the spring freshets as much as three
or four feet. This ice which came -down in jams from
time to time would naturally be effectually stopped

Davies J.

in great part by this ledge or reef standing right up -

out of the water and extending for two-thirds of the
distance across the river. The water would naturally
swirl and eddy around the side of this rock and rush
around its end down the channel it had made for it-
self, carrying with it portions of the ice, but not such
enormous quantities as would render the condition
of the bridge precarious. )

I am confirmed in this opinion which the facts
would naturally suggest by the positive and clear
testimony of Mr. Willett, the Rev. Father Lesage
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and other witnesses as to the actual natural condi-
tions of the river before and at the time of the con-
struction of the dam, and of that of Civil Engineer
Macklin, who superintended and directed all the oper-
ations connected with the building of the dam, the
necessary excavations and the damming back of the
water. |

Mr. Willett from his long and active life spent on
the banks of the river at Chambly-Canton, his occu-
pation as owning two or three mills there, and the
position he held for some years as president of the
Chambly Manufacturing Co., by which the dam was
built, seems to me to have been a man above most
others qualified to give most valuable evidence to-
wards the solution of the questions before the court.
He seems from his evidence to be quite impartial and
to desire to state only those things which he knew to
be true. . He spoke with reference to the severe winter
of 1868, when all the rapids were frozen solid, condi-
tions similar to those of 1904, and shewed that when
the spring thaws came and the ice began to come
down the river rapids while great quantities of ice
came down and made ultimately a severe jam for a
few hours away below his mill and below where the
present overflow dam is (that is below the rapid ex-
tending from the reef above the Yule bridge to Wil-
lett’s mills below that bridge), there never was any
damage done to the bridge nor does it seem at any
time to have been in jeopardy. Amongst other state-
ments of fact which he mentions, and after stating
that professional opinions regarding the action of ice
were not always borne out by his experience of facts
he refers expressly to this reef or ridge as follows:

Q.—Now with regard to this bank of rock just above the Central
Vermont Railway bridge, previous to the building of the dam, what
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has been the habit of the ice as to blocking and piling up on this
rock? A.—T cannot say that the ice ever piled up on it. The ice has
taken out a channel along this rock and there was no piling up of the
ice there. It naturally took level—this rock formed a kind of eddy,
and the ice used to take out in that section out as far as the chan-
nel on the opposite side, but there was a channel with the exception
of when the river was taken all the way up, there was always a chan-
nel at the end of those rocks.

Q.—1It is a bed of hard rock—banc rouge? A.—Yes.

Q.—Now this bed of banc rouge extends, how far across the river?
A.—About two-thirds of the way across, I think.

Q.—So that it comstitutes a natural obstruction in the river to
the extent of two-thirds? A.—VYes, it did; they have taken it away,
you know.

I do not think the facts could be put any plainer.
This rock formed a kind of eddy in the river and the
ice used to “take out” in that section as far as the
channel on the opposite side. There was no piling up
of ice there. If, however, such a huge ice jam as Mr.
Smith depicted had come down the river in its natural
condition it would in all human probability have been
largely disintegrated before reaching this rock or
reef. At any rate the reef would under those natural
conditions have opposed an effectual barrier to the
rush of any huge pile or mass of ice below if, The
natural channel around the edge of the reef would
earry off from time to time part of the ice wall or
mass that was stopped by the ledge and allow of the
passage through of the accumulated water behind the
ice jam. Such portion of the ice jam as was not so in-
termittently carried down the channel around the reef
would be stranded on the reef and effectually pre-
vented from doing injury to the bridge.

I have dealt at more length with this phase of the
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case than perhaps I was justified in doing, but the '

more I read of the evidence and the more I pondered
upon the problems presented to us for solution, the
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more convineced T became of the grave importance of
this ledge of rock in their solution. In the natural
condition of the river the reef did form an effectual
barrier against any huge bergs of ice being carried
down past it into the reaches of the river below.

As to the damages 1 would not have been disposed
to send the case back for further evidence on the sole
question of the amount of damages sustained had the
Court of Appeal agreed on the point with the trial
judge. Neither on the other hand am I disposed to
alter their disposition of the case in referring it back
to obtain more satisfactory and complete evidence of
the actual damage sustained.

I regret the further delay, but am in favour of
confirming the judgment appealed from and dismiss-
ing the cross-appeal.

IpINeTON J.—I think this appeal should be dis-
missed with costs and the cross-appeal be allowed
with costs and the judgment of the learned trial judge
restored in its entirety. )

A ook might be written giving reasons for such
conclusions. I do not think I can do so usefully.

The judgments of the learned trial judge and of
Mr. Justice Bossé, so far as the main issues deter-
mining the responsibility for the damages are con-
cerned, furnish the general reasoning I adopt in re-
gard thereto.

I am tempted to add just one or two observations.

I vénture to think that if any man of intelligence
and an observant turn of mind spent a winter and
spring on the bank of any of our rivers at a point
where there was a stretch of rapids and above and
below that stretch others of still water, he would find
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abundant room to doubt many and modify others of
the statements of opinion that appear in the evidence
of these experts appellants ask us to accept as against
the expert evidence given on respondent’s side of the
case.

He would, I imagine, find the rapids the last to be
frozen over in winter and the first to be open in
spring, and when witnesses express in empbatic lan-
guage sweeping opinions that seem to discard the
consideration of results of such daily experience,
they do not add to the strength of their testimony.

Again the theory is set up by the defence that a
dam facilitated, by increasing the body of water it
created, the removal of the ice that had formed a jam.
If this is correct, it was a serious mistake for the re-
spondent’s manager and men to have removed just
before the flood the fiash-boards and thus in effect to
lessen that body of water and the space under the ice
covering of the pond for the ice issuing out of the jam
to disappear in.

It is further to be observed that it is stated the
back water would extend 1,000 to 1,200 feet further
up the river when the flash boards raised the dani
their full height of three feet than when they were
off.

A very large area of the rapids would thus be sub-
merged and the consequent formation of ice be much
thicker than over the rapids in their natural state; if
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indeed in such latter case, there had been any formed .

over the whole of that area.

This area might be roughly estimated at.1,000 feet
in length by the width of the river, from five hundred
to eight hundred feet.

If this mass of ice did not itself help as a substan-
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1808 tjal addition to the usual field of ice in the dam as it
M i i : .
hefl’il‘gﬁﬁ‘:& existed before appellants’ improvements to-obstruct
P ANDCO and hinder the clearing of the river, then all 1 can
OWER CUO. .
o say is it did not operate as ice usually does. The re-
ArIORNT" moval of the flash-boards after this increased body of

or QEEC-- ice was formed and new needs had arisen for in-

Idington J. creased space in which it might disappear would of

" itself be crass negligence if there be anything at all
in the appellant’s theory. '

But that is not all, for the flash-boards were- re-
moved before the flood, and if doing so did not lower
the ice so that over that field of rapids it would touch
the rocks that formed the rapids in that area, it would

" be owing only to the ice being tied at the river banks
so as to hold up the entire field of ice, as Mr, Gauvin,
a witness of respondent’s, suggests might to a certain
extent be the case.

He says it would to a certain extent sink in the
centre part of the river. At all events, I am not per-
suaded that this whole process of raising the river by
flash-boards, so that it would submerge the rapids and
produce a vast mass of thick ice, and give it a chance
by removal of the flash-boards to sink and stick on the
rocks, was of that beneficient order of things some wit-
nesses and defendants would lead us to believe.

I doubt if the place for ice escaping from the jam
to disappear in, was quite as open as it might have
been to receive such disintegrated jams as had formed.
ahove. .

. Indeed, I doubt if the theory put forward is even
a respectable theory, much less a working or a work-
able one.

I would have preferred some accurate observations
ag to the depths of the river, the thickness of the ice,
the actual area of the rapids (of which I have made
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only a guess), the usual volume of the water flowing
there, and a comparison in these several regards with
what existed on the occasion in question, and the
means of like comparisons further up stream, - be-
fore I could accept what seems inconsistent with rea-
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better idea than I can form of the conformation of
the land on either side back from the river margin or
bank. I admit some of the material to aid in arriving

Idington J.

at conclusions on some of these points is before us,

but not all. :
Again there was another field of rapids and frozen
ice (of possibly greater extent than that which the

use of the flash-boards created), and which raised-

questions as to it. It was that lying between the
point to which the old dam backed waters to and
that which the new dam without the flash-boards
backed the waters to. The same questions as arise
from the use of flash-boards, so far as the mere raising
of water submerging the rapids is concerned, arise as
to this field of ice. The consequences of sudden
change brought about by the removal of the flash-
boards, lowering the ice do not arise as to thig field.
But answers to similar questions relative to it in re-
gard to the results of accurate observations may well
be soeught for as above suggested. Very much is given
in one exhibit for this year 1903-04, but no means so
far as I can see is furnished for scientific comparison.
. Moreover, the changed conditions arising from ice
cutting done that year are for purposes of comparison
a disturbing factor though no doub{ expected to have
been beneficial. '
I merely mention these few matters as some of
what might have been settled and put before the court
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by an intelligent and capable expert; and to illustrate
wherein on one point or some points my understand-
ing has not been enlightened. It rested on appellants
to have cleared up such matters once a primd facie
case had been made by plaintiff.

I refuse to accept unless absolutely necessary the
mere ipse dizit of any expert when presented for my
acceptance merely as an act of faith, and without the
aid of such reasons as his reasoning power, or means
of, and result of the use of means of, observations
may have developed.

The more capable an expert is, the more likely he is
to make in a few words his meaning clearly appear to
the common man to be founded on reason.

I make these remarks because though there has
been presented a mass of facts they are not so com-
plete as to render them of great service and were not
so used and presented by the men of whose eminence,
wisdom, skill and learning we heard so much as to
make of them a comprehensible defence that neces-
sarily rebuts the case made out by the evidence for
the plaintiff. ‘

Many other things put forward by some of thosé
whose professional eminence, it is urged, is such as
to enable us to discard entirely the opinions of men,
who, for aught I know, may be quite as eminent, may
or may not stand such tests ag I have applied to these
points I have referred to.

All T can say is that after much time and con-
sideration given to the whole case I cannot find either
in the expert evidence or the other valuable evidence
of the appéllants, that it meets the case which T think
is made by the respondents.

As to the damages, I cannot see that the appel-
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lant should first take its chance of an assessment by
the learned trial judge, fail to meet the reasonable Ll}g;l\;mHEDA:T
case for assessments made there, and then seek, or Ao
be allowed to find, another opportunity of threshing FOV=:Co-
the matter of damages out before a referee or referees. %ngggg'
That branch of the case should, if such a course or QUEBEC.
were intended, have been left aside before or at the Idingt:nJ.
trial. Perhaps, speaking for myself, I would have =
preferred that a board of eminent experts should have
investigated and tried the whole matter. Too late
for that now, and besides there must be an end to any
law suit.
I cannot find that appellants suggested such a
course or such as that they now seek for.
As to the title to the property, every one seems to
have assumed up to the time of this action that the
respondent had such possession that the title Waé,
primd facie, such as to entitle the founding the action

upon it.
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MACLENNAN and DUFF JJ. concurred in the opin-
‘ion stated by Davies J.

Appeal and cross-appeal dismissed with costs. .

Solicitors for the appellants: Brown, Montgomery &
McMichael. "

Solicitor for the respondent: Wilfred Mercier.
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JOHN ARTHUR O’NEILL HAYES
(PLAINTIFF)

} APPELLANT;

AND

EDWARD W. DAY (DEFENDANT)....RESPONDENT.
ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Construction of contract—Findings of trial judge—Appreciation of
evidence—Reversal on appeal.

In a dispute as to the nature and effect of a contract, the trial judge,
on his view as to the weight of evidence, found the facts in fav-
our of the plaintiff and gave judgment accordingly. His deci-
sion was reversed by a majority of the court in banco, and the
action was dismissed with costs. ’

Held, per InINaTON, MACLENNAN and DUFF JJ., reversing the deci-
sion of the full court, that the findings of the trial judge, who
had seen and heard the witnesses, should not have been reversed.

The CrIEr JUsTICE and DAvIES J. considered that the trial judge had
not made his findings as the result of conclusions arrived at by
him having regard to the conduct and appearance of the witnesses
in giving their evidence, and, on their view of the conflicting
testimony, were of the opinion that the full court was right in
reversing the judgment at the trial and that the appeal from
their judgment ought to be dismissed..

APPEAL from the judgment of the Supreme Court
of Alberta, in banco, reversing the judgment of Sif-
ton C.J., at the trial, and dismissing the plaintiff’s
action with costs.

The plaintiff (appellant) alleged that the defend-
ant, desiring his advice and assistance as an experi-
enced land valuator and inspector, entered into an
agreement with him by which he was to accompany

*PrESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Maclennan and Duff JJ.
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the defendant in the examination and selection of
certain large tracts of land, in the country adjacent
to Wetaskiwin, Alberta, and that his remuneration
for doing so should be the payment, in the nature of
a commission, of an amount equal to one-third of the
“turn over” upon the sale of the lands so selected
jointly by them. The action was brought to recover
33 1-3 cents per acre in respect of 128,000 acres of land
alleged to have been so examined, selected and sold,
and, at the trial before Sifton C.J., the learned Chief
Justice, speaking of the testimony adduced, said:
“It is rather an extraordinary case that men should
so disagree in regard to a conversation as these men
appear to. All of them, so far as their appearance
goes and so far as anything that appears in evidence
is concerned, are responsible, respectable and upright
citizens. I, therefore, feel bound to accept the story
of two as against one, there being nothing in their
conduct or appearance to detract from the truthful-

ness of the story they told. Most extraordinary bar-.

gains are made and have been made, the last three or
four years, in regard to real estate.” In view of the
evidence, the Chief Justice held that the quantity of

land which could be affected was, practically, 29,000

acres, being a quarter of what had been selected, and
based his verdict in favour of the plaintiff, for
$9,666.66, at the rate of 833 1-3 cents per acre upon
that amount of land. On appeal to the full court, this
judgment was reversed and the plaintiff’s action was
dismissed with costs, Harvey J. dissenting, and it was
ordered that the plaintiff should have léave to amend
his claim by claiming upon a quantum meruit and,
thereupon, should be entitled to a new trial upon pay-
ment of costs. ' : )
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13‘1{5 Ewart K.C. for the appellant.
Havss :
Dax. Henwood for the respondent.

THE CHIEF JUSTICE (dissenting).—I am of opin-
ion that the action, in this case, should have been dis-
missed for the reasons stated by Mr. Justice Davies.

DAVIES J. (dissenting).—I am of opinion that this
action should have been dismissed with costs, and to
that extent would have modified the judgment of the
Supreme Court of Alberta.

The action was one brought on an alleged agree-
ment that if the appellant, plaintiff, would select cer-
tain lands containing 200,000 acres more or less avail-
able for purchase by respondent, the latter would pay
to the plaintiff 83 1-8 cents per acre in respect of each
acre of land so selected, and that as plaintiff so
selected 123,000 acres he became entitled to receive
$41,000, which he claimed.

The evidence relied on to support such agreement
was a statement alleged to have been made by Day
to Hayes when Day first visited Wetaskiwin, at the
hotel there, and in the presence of one Bull, who had
accompanied Day on his visit. My opinion gathered
from a careful examination of the evidence as to all
this conversation was that it was well understood by
the parties as being quite general and not intended to
bind any one to any specific agreement.: Hayes would

“not have broken his agreement if he had afterwards
declined to have anything more to do with Day or his
company, and Day would not have broken his had he
chosen another guide. I am the more satisfied upon
this point because Bull, who is relied upon as cor-



VOL. XLI.] SUPREME COURT OF CANADA.

roborating Hayes, expressly states that he did not
regard or understand the parties as then coming to
any definite bargain and that he supposed there would
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be something furtlier done and in writing. I cannot payiess.

for myself accept Hayes’ remembrance of this con-
versation which had taken place some years before as
correct, though I have not the slightest doubt some
“tall talk” was indulged in at the time during the
two hours’ conversation alike by the would-be land
purchaser and the land guide as to possible profits
and otherwise. It must also be rememnibered that at
the time of the conversation Day had not definitely
selected any part of the lands which it was known
were open for purchasers; at that time his idea was
generally to purchase “sections” of the land. After-
wards and before Hayes went out with him he had
the offer of sale from the Canadian Pacific Railway
Land Co. of a specified number of townships and when
he returned to Wetaskiwin and before they started
out to see the lands the object was not selection of
sections or of lands generally for sale or selection of
one or more of the townships offered him for sale, but
inspection of these particular townships, with a view
of determining whether on the whole the offer he had
to purchase them should be accepted or not.

There was no pretence that he could accept some
of the townships and reject others.

To return to the conversation on the first occasion
when it is said the agreement sued on was reached,
Hayes says that Day asked him “if he could select a
tract of land for him and that he, Hayes, asked him
how I would make out—what commission I would
get out of the deal. He said that I would make more
money than I ever made in my life or had ever seen

10
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before; that he would easily make a dollar on the turn-
over which would be divided equally among the three
of us.”

Bull gave evidence which Chief Justice Sifton,
who tried the case, accepted as corroborative of
Hayes’ statement of the agreement, which was em-
phatically denied by defendant. There was nothing
the Chief Justice said in the conduct or appearance
of the witnesses which influenced his judgment, but

~ simply the fact of there being two against one. He

admits that the profit claimed was an extraordinary
one but says that “most extraordinary bargains have
been made the last three or four years in regard to
real estate.”

While, however, accepting Hayes’ version of the
agreement as correct under the assumption that there
was corroboration, the Chief Justice reduces the
claim from $41,000 to $9,666.66 because, as he
says, “I feel, although the agreement was made
in that way it was ‘made affecting whatever lands
were selected at that time and purchased by Mr.
Day.” Now as a fact no lands were selected at that

‘time or purchased by Day.. The purchase made by

him was made months afterwards, The Chief Jus-
tice, moreover, reduces the number of acres on which
Hayes was to receive his commission from .116,000,
the quantity purchased by Day for the company he
represented from the Canadian Pacific Railway Land
Co., to one-quarter thereof, 29,000, that being the
proportion of shares or interest Day had in the com-
pany by which the land was ultimately purchased.

I am quite unable to agree to this method of con-
struing the suggested agreement, and I cannot think
that the measure of plaintiff’s right was to be deter-
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mined by the proportion of shares in the company, - 13?5 )
large or small, that Day might have. If the agree- Havss
ment was accepted by the court as proved, Hayes Dav.
was surely entitled to his $41,000 either against the p, . 5
company Day represented, if Hayes knew he wasonly —
an agent representing a company, or against Day per-
sonally if he did not know heé was such agent and
treated with him personally.

I am satisfied beyond doubt that Hayes knew Day
was only an agent acting for others and so dealt with
him and that his remedy if any was against the com-
pany and not against Day personally.

I cannot conceive it possible to spell out of the
supposed agreement a personal liability on Day’s part
to pay a commission only on such proportion of the
land selected as represented Day’s interest in the
shares or stock of the company purchaser, and in this
way reduce the $41,000 claimed to $9,666.66. Such an
agreement as that never, I am confident, entered into -
the minds of the parties. -

Then again I agree with the court below which re-
versed the judgment of Chief Justice Sifton that ac-
cording to the plaintiff’s own version of the agree-
ment his remuneration was dependent upon a “turn
over” of the lands at an advanced price, and that it
was this turn over profit “which was on his own shew-
ing to be divided.” It was not the average profit
which might be subsequently made by separate re-
sales of the lands in farms or plots possibly extending
over years which plaintiff had in his mind, but the
“turn over” or secret profit which Day could make as
between him and the company he represented. No
such secret profit was as a fact attempted to be made
by Day; he handed over the lands he had purchased

10%,
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——
Haves, view as to the meaning of the “turn over” is correct

par. it is needless to say that the courts would not lend
Davies g, their aid to the enforcement of any such fraudulent
——  Dbargain. -

There are many other fact and incidents, but I
forbear enlarging further than to remark that the
Canadian Pacific Railway Land Co., with which Day

" was in treaty for the purchase of these lands, had
agreed to sell him a certain number of specified town-
ship lands west of Wetaskiwin at a certain price, and
that it was to view these specified townships and deter-
mine whether or not he would purchase them that Day
and his associate Harstone, accompanied or guided
by plaintiff, went to see the lands. No question of
selecting could arise; the lands as specified had to be
accepted or rejected as a whole.

‘No evidence was given by Hayes of his having-
brought these lands to defendant’s notice or knowl-
edge, or of any selection having been made by him
with respect to them or any of them, or of his having
advised for or against the purchase of any township
or done anything more than as a land gnide shew the
intending purchaser the location of the specified town-
ships for the purchase of which the latter had been
negotiating and which he subsequently purchaséd.

Hayes’ evidence on the point, quite irrespective of
the emphatic -denials on the part of Day, is to my
mind conclusive. After making the general state-
ment in his examination in chief that during the day
when not in camp he was out “gizing up the country,
drawing lines, etc.,” he says in his cross-examination
that on the visit to the lands he used to get out and
find the township mounds and section posts and that
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Day and Harstone “drove in around the lines,” and
“drove over the land” and that “what he (Hayes) did
im each case was to shew them where they were on on
the township exvactly and tell them where they were.”

He never commits himself to a single statement of
advice on his part as to selection or rejection of any
lands or as to having brought any lands to their
notice or done any one single thing evidencing what
would be known as selecting blocks of land or advis-
ing as to the general neighbourhood where they would
be found. He was simply a guide to take them to
see the particular townships Mr. Griffin, the Canadian
Pacific Railway land agent at Winnipeg, had offered
them for sale.

Summarizing my conclusions after a close examin-

ation of the evidence I am convinced that when the -

conversation between Hayes and Day took place at

the hotel in Bull’s presence, in which the alleged agree-

ment was made, Hayes was informed that Day was
there for the purpose of purchasing land as the agent
and representative of the Empire Loan Co., and that
his conversation with him was as such agent; that no
such agreement as Hayes sets up was really made;

that so far from corroborating Hayes, Bull, the third .

party present, says “he did not regard what was said
ag the finality of the whole transaction, but thought
there would be something further as to a bargain and
the reduction of the bargain .to writing between
them;” that if such agreement is accepted as having
been made it must be held to have been so made either
with the Land Co. Hayes knew Day then represented,
or with Day personally and not as the agent; if the
former, the Land Co., and not Day personally would
be liable upon it, and if the latter, the “turn- over”
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mentioned in it and of which Hayes and Bull were
edach to have had an equal share with Day related to
a secret and corrupt overcharge which Day was sup-
posed to make as against his principals in purchasing
and turning over the lands to them, which corrupt
bargain is disproved and which, of course, the courts
would not lend their aid to enforce even if proved;
that there is not any justification for cutting down
the claim if accepted as genuine and recoverable, from
$41,000 to $9,666.66; that the gist and basis of the
whole action was the giving by the plaintiff to the
defendant for the benefit of himself or the company
he represented of the skill, experience and knowledge
of the plaintiff in the selection by the defendant of a
large quantity of land in what was then the North-
West Territories, and as the Chief Justice says
was made “affecting whatever lands were selected
at that time and purchased by Day;”’ that as a
fact no lands whatever were selected at that time
and purchased by Day; that, months afterwards,
Day having an offer to buy certain specified town-
ships procured Hayes’ services as a land guide to
shew him where they were, and that no such skill,
experience or knowledge ever were asked of or utilized
by the defendant or given or offered by the plaintiff
to the defendant, but that on the contrary such ser-
vices as the plaintiff rendered the defendant were
those simply of a land guide to identify and lead de-
fendant to these township lands, for doing which he
was amply paid at the time.

IpINGTON J.—We have presented to us several
judicial ways of looking at this curious case, but upon
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the whole that'of the learned trial judge seems to me
the most satisfactory.

In adopting this view I may add that I think the
respondent never needed nor supposed a special Cana-
dian Pacific Railway Co. introduction needed, to get
2 man merely to find and shew him the corner posts
of the prairie townships, but that he did feel he needed
the Canadian Pacific Railway Co. introduction to
the appellant to acquiré from him, thereby freed
from restraint, all the information an old experienced
agent of the Canadian Pacific Railway Co. for
years engaged in selling lands, could give and that he
thought, when he got his introduction and as a result
engaged appellant, he was buying the peculiar skill
and knowledge appellant’s long experience must have
given him and which qualified him to be of the great-
est value as a guide in relation to the selection of lands
to be speculated in.

When appraised on such a basis I am not pre-
pared to say that, even in case the claim had been
rested on a quanium meruit, as the majority of the
court below admit it could have been, the basis of the
priée for such service, as suggested by the respondent
and assented to by the appellant, and accepted by the
learned trial judge, should be disturbed.

It is quite possible the surmise of Mr. Justice
Stuart may be correct, but with respect I submit it is
mere surmise and not proven.

As to the point of uncertainty I think the learned
trial judge had the material before him to apply the
principle of the maxim certum est quod certum reddi
potest.

I would allow the appeal with costs.

143

1908
——
HaxEs

.
Dax.

Idington J.



144 SUPREME COURT OF CANADA. [VOL. XLI.

1908 MACLENNAN and DUFF JJ. concurred with Iding-
Haves ton J.

Day. : ' Appeal allowed with costs.

Solicitors for the appellant: Short, Cross & Biggar.
Solicitor for the respondent: George B. Henwood.
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THE QUEBEC RAILWAY, LIGHT 1908
AND POWER COMPANY (PETI- | APPELLANTS; :gct. 21%
TIONERS) . v evveeeenenenennnn. o

AND

THE RECORDER'S COURT OF

THE CITY OF QUEBEC AND

THE OITY OF QUEBEC (Rs- | MUSPONDENTS.
SPONDENTS)

ON APPEAL FROM THE JUDGMENT OF THE COURT OF
KING’S BENCH, APPEAL SIDE, PROVINCE OF QUEBEC.

Operation of tramway—Powers of municipal corporation—Legisla-
tiwe authority—Use of streets—By-law—Conditions imposed—
Penalty for bremch of conditions—Repeal of by-law—CQontract-
ual obligation—Offence against by-law—Jurisdiction of Record-
er’s Qourt—Prohibition. ’

The city enacted a by-law granting the company permission to use
its streets for the construction and operation of a tramway
and, in conformity with the provisions and conditions of the
by-law, the city and the company executed a deed of agreement
respecting the same. A provision of the by-law was that “the
carg shall follow each other at intervals of not more than five
minutes, except from eight o’clock at night to midnight, during
which space of time they shall follow each other at intervals
of not more than ten minutes. The council may, by resolution,
alter the time fixed for the circulation of the cars in the differ-
ent sections.” For mneglect or contravention of any condition
or obligation imposed by the by-law, a penalty of $40 was
imposed to be paid by the company for each day on which such
default oeccurred, recoverable before the Recorder’s Court, “like
other fines and penalties.” An amendment to the by-law, by a
subsequent by-law, provided that “the present disposition shall
be applicable only in such portion of the city where such in-
creased circulation is required by the demands of the public.”

*PrESENT :—Sir Charles Fitzpatrick C.J. and ‘Girouard, Davies,
Idington and Maclennan JJ.
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1908 Held, that default to conform to the conditions and obligations so

— imposed on the company was an offence against the provisions
%gggﬁ(ﬁgv of the by-law, and that, under the statute, 29 & 30 Vict. ch.
Poweg Co. 57, sec. 50 (Can.), the exclusive jurisdiction to hear and decide

o, in the matter of such offence was in the Recorder’s Court of
RECORDER’S the city of Quebec.
0%1131133;: o Judgment appealed from (Q.R. 17 K.B. 256), affirmed.
QUEBEC.

APPEAL trom the judgment of the Court of King’s
Bench, appeal side(1), affirming the judgment of Me-
Corkill J.(2), in the Superior Court, quashing a writ
of prohibition, issued on the petition of the appellants,
with costs.

On complaint, by the City of Quebec, that the com-
pany had illegally neglected to operate their tramecars
at certain stated intervals necessary for the conveni-
ence of the general public, upon certain streets in the
city, in violation of the city by-laws then in force, the
company was summoned before the Recorder’s Court
for the .City of Quebec and, upon conviction of the
offence as charged against the by-laws, it was con-
demned to pay the penalty of $40 provided under the
by-laws in question. The company, in pleading to
the complaint, denied the jurisdiction of the Re-
corder’s Court to hear and determine the matter in
issue on the ground that the obligation, if any, of the
company to operate and circulate its cars at certain
fixed intervals was contractual and the breach of any
such obligation was not a matter which came within
the jurisdiction of that tribunal, but was within the
exclusive jurisdiction of the Superior Court. Upon
conviction, the company sued out a writ of prohibi-
tion, alleging that the Recorder’s Court had no juris-
diction to entertain any suit or proceeding in respect

(1) QR. 17 K.B. 256. (2) QR. 32 S.C. 489.



VOL. XL1.] SUPREME COURT OF CANADA. 147

of the penalty claimed; that the penalty sought to be 9%

recovered was for the alleged breach of a contract %‘;ﬁ;’i"j&
resulting from the by-laws and a deed of agreement POWER Co.
entered into between the city and the company, based ]égggl;‘ng ;;
on the by-laws; that, for any such breach, the ecom- cmyor
pany was not liable to a penalty but for damages only QUEC'
in a suit properly instituted in a court of competent
jurisdiction; that the frequency of the service re-
quired had not been legally determined prior to the
complaint; that the by-laws in question did not im-
pose any penalty in respect of the matters complained
of’ that the city had no authorlty to enact by-laws
imposing penalties for the breach set out in the com-
plaint or to give the Recorder’s Court authority to -
entertain such a complaint, and that the.by-laws in
question were inconsistent, void, vague and ineffectual
for want of certainty.

At the trial, the writ of prohlbltlon was quashed
with costs, and this decision was affirmed by the judg-

ment appealed from, Bossé and Cimon JJ. dissenting.
The questions at issue on this appeal are stated in
the judgments now reported.

G. G. Stuart K.C. for the appellants.

C. E. Dorion K.C. and O’om%eom K.C. for the re-
spondents.

THE CHIEF JUSTICE.~—I concur in the view of this
case taken by Sir Louis Davies. The appeal is dis-
missed with costs.
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1908 GIROUARD J.— I am of opinion that this appeal

——

%IUGEE;O AI;YD-s should be dismissed for the reasor}s stated by Mr. Jus-

Powez Co. ﬁice Dayvies.
RECO;i)ER’S .
anlggg ? DaAvies J.—The two questions arising in this case
QUEBEC.  gre, first, as to the extent of the jurisdiction given to
DaviesJ. the Recorder’s Court by the legislature, and next, as
to the nature of the breach by the appellants of the
obligation imposed upon them by the by-law of the
city permitting, on specified conditions, the use by the
appellant company of the streets of the city for the
construction and operation of a street railway. -
It had been made by a statute a necessary prere-
_quisite to the ‘granting of such permission that the
city council should first determine by resolution «ll
the conditions on which it should be given, and that,
when the city and the company agreed upon these con-
ditions they should be embodied in a by-law of the
council to comne into force only after the passing of a
notarial contract between the parties based on and in
conformity with the by-law. :
Such a by-law was passed by the city council of
Quebec granting the necessary permission to use the
streets of that city to the appellant company subject
to the conditions and obligations therein stated, and
a notarial contract was duly passed between the city
and the company in conformity with those provisions
and conditions. :
One of the profzisions of this by-law, art. 37, stipu-
lates as follows:

The cars shall follow each other at intervals of not more than five
minutes, exeept from -eight. o’clock at night to midnight, during
which space of time they shall follow each other at intervals of not
more than ten minutes. The council may, by resolution, alter the
time fixed for the circulation of the cars in the different sections.
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Amendment, 23rd November, 1900, by-law No. 370:

The present disposition shall be applicable only in such portion
of the city where such increased circulation is required by the de-
mands of the publié.

It was strongly pressed upon us that this amend-
ment practically repealed the whole original article
and required a new by-law to be passed specifying the
parts of the streets where “such increased circulation
is required.” '

I bave, after some difficulty, owing to the vague
language used, accepted the construction placed upon
the amendment by the courts below, namely, that it
applied only to the last sentence of art. 37, and was
not intended to change and did not change the first
part which was called, in the amendment, the “pre-
sent disposition,” but meant that the council, if and
when it altered such disposition, should only apply
that existing or “present disposition” to such portion
of the city as the increased circulation should shew
required its application or retention. No alteration
under the amendment was ever made.-

As to the recorder’s jurisdiction, the language of
the statute, 29 & 30 Vict. ch. 57, sec. 50 (Can.), gives
him “exclusive jurisdiction” to hear and decide in the
matter of any offence committed against the provi-
sions of the city charter or its amendment

or the by-laws nmow in force or which shall hereafter be in force in
the said city.

The question arises in limine: Was the neglect to
comply with the by-law requiring the cars to be run
within stated times an offence against its provisions?
I think it was. It was a neglect to comply with a
positive requirement of the by-law which became an
obligation of the eompany when the by-law came in
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force on the passing of the notarial contract between
the city and the company. Art. 60 of the by-law says:
If the company neglects to conform to or contravenes any of the
conditions or obligations imposed upon it by the present by-law, it
shall thereby incur and be liable to a penalty not to exceed $40 for
each and every day that it fails to conform to or that it contra-
venes any of the said conditions or obligations, and the said penalty

shall be recoverable before the Recorder’s Court of this city like
cther fines and penalties.

I am unable to see why a failure to comply with a
specific obligation imposed by this by-law upon the
company to run its cars at prescribed times is not an
offence against the by-law and is not recoverable in
the court specially designated by the legislature as the
one having exclusive jurisdiction over offences against
the city by-laws. Mr. Stuart’s argument was that this
was merely a breach of a contractual obligation aris-
ing out of the contract which the legislature enacted
should be entered into by the company accepting the
by-law and agreeing to build and operate the street
railway pursuant to it. But it seems to me that the
test must be found in the answer to the question,
whether the breach complained of is of an obligation
which it was within the power of the city council to
impose upon the company, either by virtue of the
general powers of government conferred upon the city
or of the specified powers given to it to make a by-law
which should be the basis of any contract entered into
for the operation of, a street railway on its streets.
If the by-law comes within that test, and has a pre-
scribed penalty for breach, as in the case before us,
then the jurisdiction of the Recorder’s Court is broad
enough to embrace it.

" The courts below seem to base their judgments



VOL. XLLI.] SUPREME COURT OF CANADA.

upon the general powers given by the legislature to
the city to make by-laws

for the good order, peace, security, comfort, improvement, cleanli-
ness, internal economy and local government of the said city.

No language could well be broader than this, but,
in addition, and, I assume ex ebundanti couteld, the
legislature gave special powers also to make by-laws
on enumerated subjects. The judgment of the court
of first instance and that appealed from both pro-
ceeded upon the ground that the regulation for vio-
lation of which the action was brought was within
the police powers of the city, and so was not wlira
vires.

Without determining whether or not this is a pro-
per ground upon which to base judgment, I prefer to
rest mine upon the ground that, altogether outside of
the powers conferred on the city by its charter, the leg-
islature has, by 57 Vict. ch. 58, expressly conferred
upon it special powers to grant conditional permis-
sion to street railway companies to make use of the
streets for the purpose of laying their rails and, in
section 20, enacted as follows:

The city council shall first determine, by resolution, all the condi-
tions on which it intends to grant such permission; and when the
city, and the said company shall agree upon all the said condi-
tions, a by-law shall be made and passed by the said city
council, comprising all the said conditions of the said permis-
sion, the said by-law to come into force only after the passing of @

' notarial contract between the parties based on the said by-law, and
in conformity therewith.

Pursuant to these powers the by-law in question,
containing the article 37, above quoted, was passed
and accepted and agreed to-by the appellant company
and a notarial contract passed between the city and
the company as provided by section 20. Here we have
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all the pre-requisites necessary to give the Recorder’s
Court jurisdiction to hear any complaint as to the
violation by the company of article 37 of the by-law.

Whether, in addition to this penalty, a civil suit
might be brought for special damages incurred by the
city as a result of a violation of the contractual obli-
gation of the company as embodied in the notarial
contract was not before us in any way, and I say
nothing about it.

It is enough for me to say that in my judgment,
the Recorder’s Court had jurisdiction to try the
offence complained of and impose the penalty pre-
scribed. l

The appeal should be dismissed with costs.

IpiNeTON J.—The only question raised, which is
that of the jurisdiction of the recorder of Quebec,
seems answered by the clear and comprehensive lan-
guage of the statute conferring upon him jurisdietion
to hear and determine the matter of any offence
against the by-laws of the city; and of the statute en-
abling the city to pass such by-laws as deemed meet
on almost any subject the city government required
and, then, by the statute specially enabling it to pro-
vide for the running properlfl of an electric car
service.

It would not seem necessary, once the gelieral
penal power that appears in the statute is given to
add to each of such by-laws as the city might pass the
sanction of a penalty, or to provide, in.each new en-
actment rendering it necessary or empowering the
city to pass by-laws relative to some new subject
matter brought within the range of the matters the
city council may have to deal with, an express power
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to add such sanction to such by-laws relating to the
new subject matter.

It is not an unheard of thing:to attempt, by means
of sanctions such as these, to secure the performance
of duties to be discharged by corporations created to
furnish a service, it may be of light or of water or
even of running cars.

All these franchises are contractual or quasi-con-
tractual in character, and I fail to see why we should
draw a line which the legislature has not.

The only serious question here is whether or not
the amendment of the by-law really repealed the sec-
tion proceeded upon.

It certainly does not seem to have been the intention
to do so, and I do not think we can impute to the curi-
ous language used such an effect. That being the
case, I am happy to find it unnecessary to determine
further what this amendment does mean.

I think the appeal must be dismissed with costs.

MACLENNAN J.—T agree in the opinion stated by
Mr. Justice Davies.

Appeal dismissed with costs.
Solicitors for the appellants: Pentland, Stuert &

Brodie.
Solicitor for the respondents: Philéas Corriveau.
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THE STEAMSHIP “TORDENSK-
} APPELLANT;

JOLD” (DEFENDANT) ............
AND

THE HORN JOINT STOCK COM-
PANY OF SHIPOWNERS (PLAIN- } RESPONDENTS.

THE JOINT STOCK COMPANY,
LIMITED, “TORDENSKJOLD” | APPELLANTS;
(PLAINTIFFS) . .. ......... SR ’

AND

THE STEAMSHIP “EUPHEMIA”

, ESPONDENT.
(DEFENDANT) ...\ o eeien e, } ROSPONDE

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA,
QUEBEC ADMIRALTY DISTRICT.

Appeal—New grounds—Admiralty law—Collision.

A court of appeal should not consider a ground not previously relied
on unless satisfied it has all the evidence bearing upon it that
could have been produced at the trial and that the party against -
whom it is urged could not have satisfactorily explained it un-
der examination.

In this case damages were claimed from the owners of the
“Buphemia” for collision with plaintiffs’ ship and the latter
in their preliminary act charged that the “Euphemia” was in
fault for not. reversing her engines, The Exchequer Court
judgment held plaintiffs’ ship alone in fault and on
appeal the majority of the Supreme Court refused to
consider the ground not previously urged that the “Euphemia”
when she saw the other ship attempting to cross her bow held
too long on her course instead of reversing, Fitzpatrick C.J.
and Davies J. were of opinion that under the circumstances
this point was open to the plaintiffs.

#*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Maclennan and Duff JJ.
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. 1908
A.PPEAL from the judgment of the local judge for __

the Quebec Admiralty District of the Exchequer wpSo:

ORDEN-
Court of Canada(1), holding the plamtlffs ship alone SKJSLD”
to blame for a collision. 8s.

“EUPHEMIA.”

The points for decision are stated in the head-note.

Pentland K.C. and Meredith K.C. for the appel-
lants.

L. P. Pelletier K.C. and A. H. Cook K.C. for the
respondents,

THE CHIEF JUSTICE agreed with Davies J.

Davies J.—1 concur generally in the judgment
prepared'in this appeal by Duff J., but desire to add
a few words, especially upon the second ground upon
which the appeal is based, namely, that the “Eu-
phemia” was in fault in not having reversed her
engines sooner ’Ehan she did. I am not satisfied that
under the facts that ground was not open to the ap-
pellants on this appeal.

Very many of the difficulties in understanding the
relative courses and distances of the two steamers for
the few moments immediately preceding the collision
and their relative bearings at the moment of the colli-
sion arose out of the statements of several of the wit-
negses that the “Fuphemia’s” bow collided with the
starboard quarter of the “Tordenskjold” when the
latter’s bow was pointing almost directly up the river
channel westwardly and the former’s bow was point-
ing south across the river so that as was argued by
counsel for the “Tordenskjold” the blow was almost,
if not quite, at right angles. This assumed fact, which
the statement of several of the witnesses justified, is
not, I think, proved by the evidence as a whole. I

R. 1114 (1) 11 Ex. C.R. 234.
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have no doubt the witnesses were speaking of a time
immediately following the impact or blow, and not
of the relative courses of the ships at the moment of
the impact and before its effect was produced.

The “Tordenskjold” was an iron steamer of 2,295
registered net tonnage, heavily laden with coal, draw-
ing 20 or 21 feet fore and aft and running at full
speed with a flowing tide of three knots. The “Eu-
phemia” of 2,034 tons laden with grain was running
at full speed down the river against the tide. The two
vessels were approaching each other at the rate of two
thousand feet per minute or 18 knots an hour. The
impact of two such bodies must have been very great
as indeed the photograph put in evidence of the breach
made in the “Tordenskjold’s” starboard quarter
abundantly evidenced.

Was the blow struck a right angled one or nearly
so? I think the photographs of the “Tordenskjold’s”
side where she was struck and of the injured bow of
the “Euphemia” taken after the collision, and the evi-
dence of the captain of the “Tordenskjold,” who states
that he was étanding at the time on the starboard side
of the bridge of his own ship, shew that the blow must
have been at a considerable angle, but not at a right
angle. The captain says (p. 100) : “The ‘Euphemia’
struck us in the anchor from thirty degrees to forty-
five degrees. His stem and starboard bow struck us.”
I am satisfied beyond reasonable doubt therefore
that the “Euphemia’s” stem and starboard bow struck
the starboard bow of the other steamer at an angle
considerably less than a right angle, and that as the
“Tordenskjold” was the heavier ship and was going
at a rate nearly double as fast as the “Euphemia,” the
immediate result of the blow would be not only to
stop the “Euphemia,” whose stem would probably be
caught for a time at least in the enormous hole she
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made in the other ship’s quarter, but to carry her bow- 1908

—

in the direction the “Tordenskjold” was going with . S8.
ORDEN-

the tide, so that as the ship’s recoiled from each other szsorp”
after the blow the bow of the “Euphemia” would be S%,
“pointing in the direction the witnesses stated. “BuprRMIA”
The manceuvre of the “Tordenskjold,” which first DaviesJ.

caused danger to the ships was no doubt the porting

of her helm as the ships were approaching each other.

If she had not ported and shewn her red light they

would doubtless have passed starboard to starboard,

green light to green light. Her signal being answered

and responded to by the “Euphemia” as soon as she

saw the other’s red light, it is more than probable the
collision would have been altogether avoided even

then had not the “Tordenskjold” for some %p-explicable

‘reason starboarded her helm and so crossed the “Eu-
phemia’s” bows as the latter was shearing off to star-

board under a hard-a-porthelm in obedience to the call

of the “Tordenskjold.” This last manceuvre of the
“Tordenskjold” in starboarding was attempted when

‘the steamer had reached a position slightly on the port

bow of the “Euphemia’ and was fatal. It seems to me

that it had the effect of making it impossible for the
“Euphemia” to avoid a collision even had she reversed
immediately the three lights of the other steamer

came into line instead of blowing the single blast as

she then did. It is true she reversed full speed astern

the moment the other’s green light opened. The single

blast and the order to reverse followed fast one upon

the other, but I do not- think that if the order full

speed astern had preceded instead of followed the

single blast of the whistle the collision could then have

been avoided.

Mr. Meredith adopted and pressed upon us the
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finding pf Captain Tooker, the assessor of the late
Mr. Justice Burbidge, that the “Euphemia” was in
fault in porting her helm at the moment the “Tor-
denskjold” shewed her red light and in not accom-
panying that action with a single blast of her whistle,
and that she should instead, before she saw the red
light and as soon as she saw the “Tordenskjold’s”
three lights at position T 4, in chart No. 1, have
gone full speed astern giving the usual signal, three
blasts. Burbidge J. thought the reference to plan
No. 1 a mistake, and that the assessor meant
plan. No. 2. If he did, then with every respect
I must concur with Mr. Justice Burbidge and dissent
from the conclusion of the assessor on that point. A
careful reading of the evidence convinces me that if
the two ships had kept on their changed courses after
porting their helms and shewing each other their red
lights there was room for them to have passed and
they would have done so safely had not the “Tordensk-
jold” made the fatal mancuvre of starboarding and
so thrust herself ahead of the “Euphemia.” If, on the
other hand, the assessor meant the positions of the
two vessels as shewn at position T 4, of plan No. 1, as
expressed in his answer, I repeat what I have already
said that it was then too late for the “Buphemia,” by
reversing, to avert the collision.

It is true that the “Tordenskjold” did in her
preliminary act charge the “Euphemia” “with not
stopping and reversing when risk of collision was
imminent.” But such fault so charged was not
followed up at the trial, and, indeed, was hardly
consistent with the case then put forward by the
appellants. In fact the real contention put for-
ward by the “Tordenskjold” at the trial was that
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.the two vessels were proceeding on their respective 1&’_”5
courses, green to green, at such relative distances as  Ss.
would have enabled them to pass each other in perfect si%%’ilf,li
safety and that the “Euphemia” suddenly and without S5,
any warning changed her course to starboard and ran “EUVPHEMIA™
into the “Tordenskjold” almost, if not quite, at right Daviesd.
angles, the latter ship having continued steadily and
evenly on her westward course. There was no special
examination of the witnesses produced by the “Eu-
phemia‘ or other evidence given with a view of prov-

ing fault or delay on the part of the “Euphemia’” in

not having reversed sooner than she did. It is true

there was evidence as to when she did reverse. But

that was not the point put forward to be tried and
determined nor, as my brother Duff has shewn, was

the evidence given specially directed either on main

or cross examination to such a point or issue as one

which it.was contended affected the liability of the
“Euphemia.” Although mentioned in the preliminary

act it does not appear to have been practically made

an issue until suggested by Captain Tooker, the asses-

sor, on appeal. But as the facts relating to the time

of reversing her engines by the “Euphemia” did ap-

pear, incidentally at any rate, in the evidence and was

charged as a fault in the preliminary act and plead-

ings of the “Tordenskjold,” T have thought it desir

able to deal with it on the merits instead of relying

upon the legal point that the objection could not now

be taken on appeal.

I fully agree with all my brother Duff has said
with respect to the alleged failure of the “Euphemia”
to blow a single blast of her whistle when she ported,
and with his conclusion that this point is not open
on this appeal, and if it was, that the evidence would
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not under our statute justify a holding that the fault,.
even if proved, contributed to the collision.

I think it important that the attention of the pro-
per authorities should be drawn to the admittedly de-
plorable ignorance of the pilots of these ships alike
with respect to the compass and its different points as
to the regulations for preventing dangers from colli-
sions of ships, commonly called the “Rules of the
Road.” There was hardly any pretence of knowledge
with regard to either. They were, it is true, elderly
men, and one of them stated that when he obtained his
branch or license many years ago he was not examined
at all with respect to the compass. It was not the
practice he said in those days. But it is evident that
with the existing traffic of the River St. Lawrence by
large and valuable steamers it is imperative that.those
licensed as pilots should possess in addition to their
other qualifications a knowledge of the regulations by
which they are bound and of the compass without
which it seems impossible for them properly to dis-
charge their duties or give intelligible evidence in
cases of collision between ships such as we have now
before us. . The learned trial judge (Routhier J.), who
saw the witnesses and heard their evidence, expresses
himself on this want of knowledge of the pilots thus:
“Finally I must say that the two pilots who have been
heard in this case lack knowledge and they lack it in
a large measure. They do not know the compass nor
the rules of navigation nor much of the map of the
river.” We desire to emphasize his opinion.

., I would also like again to repeat my regrets that
our statute does not permit of our having on appeal
to this court experts to advise us on nautical points in
like manner as the courts of Vice-Admiralty and Ex-
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chequer and the Privy Council have. In the present
case we feel that such expert advice might have been
of great benefit. This court stands in the anomalous
position of being obliged to decide difficult nautical
points on which the appeal may turn without the ad-
vice of nautical experts while the courts from which
appeals are taken to us and the Judicial Committee of
the Privy Council to which appeals from this court lie
have the benefit of such advice as and when th
desire.

IpINGTON and MACLENNAN JJ. concurred in the
opinion stated by Duff J.

DUrF J.—These appeals relate to a collision which
occurred in the St. Lawrence River at a place below,
the St. Antoine and above the Ste. Croix range lights
between the 88. “Eupbemia,” going down, and the SS.
“Tordenskjold,” going up the river. Both sides con-
cede that-a short time (less than three minutes) be-
fore the mishap occurred, the ships were proceeding
starboard to starboard upon courses which, had they
been kept, would have taken them past one another in
perfect safety. .

Tt was found by the learned trial judge (Routhler
J.) with the concurrence of his assessor (Captain
Koehig)—and these findings have been affirmed by
the learned judge of the Exchequer Court (Burbidge
J.) with the concurrence of his assessor (Captain
Tooker, R.N.)—that when at a distance of not more
than a half and not less than a quarter of a mile from
the “Euphemia” the “Tordenskjold,” being then on
the course I have mentioned, suddenly turned to star-
board, first exhibiting to the “Euphemia” her three
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E‘LS lights and then shutting out her green light; that see-

‘_TOSRSD-EN_ ing the “Tordenskjold” thus changing her course the
sxsop”  “Euphemia’” answered the movement by porting her
= helm ; but when the “Tordenskjold’s”” red light was a
"EvPHEMIA” |jttle on the “Euphemia’s” port bow the “Tordensk-
DuftJ. jold” again changed her course, this time shewing first
" her three lights and then shutting out her red light;
that the “Euphemia” then reversed her engines at full
speed, but, it being then too late to avert a collision,
the “Tordenskjold,” passing the “Euphemia’s” bows,
received on her starboard side the blow of the latter’s
stem, .
The learned trial judge on the advice of his asses-
sor, has held on this state of facts that the “Tordensk-
,jold” was in fault in this; that the ships being so
close together, and uwpon parallel courses by which
they could pass with safety, the “Tordenskjold” should
not have directed her course across the “Euphemia’s”
bows; but that, having indicated an intention of thus
direeting her course by exhibiting her red light alone
to the “Euphemia,” she should have kept that course.
The opinion of the trial judge and his assessor that
the “Tordenskjold” was in fault in both these respects
had the concurrence of the learned judge of the Ex-
chequer Court and of the assessor who advised him.
The trial judge further held (and upon this point also
his view was shared by his assessor and by the learned
judge of the Exchequer Court) that the “Euphe-
mia” was not in fault. It is in respect of this hold-
ing only that the judgment of the Exchequer Court
is impugned on these appeals. ‘
The appeals are rested on two grounds, first, that
when the “Tordenskjold” shut out her green light
after exhibiting her red the “Euphemia” should have



VOL. XL1.] SUPREME COURT OF CANADA. 163

seen the risk involved in proceeding further ahead and 1305
should have reversed; and secondly, that assuming she “To?asnim-
was justified in porting her helm, she was in fault in  g<sorp”
not giving the prescribed signal to indicate that she  gg
was about to direct her course to starboard. “EUPHEMIA.”
I think neither of these grounds is available in this DuffJ.
court. , T
As to the first, I cannot find, in the evidence given
at the trial, or in that taken before the Commission of
Inquiry which preceded the trial, anything which
indicates that it occurred to the trial judge or to his
assessor or the Commissioners or to the counsel for
the appellants that, at the time the ‘“Euphemia’—
according to the account given by those on board of
her—ported her helm (when the “Tordenskjold” was
about one-half a mile distant) there was not sufficient
room to enable the ships to pass port to port. The re-
spondents in their preliminary act and in their plead-
ings stated the salient facts substantially as their
witnesses stated them at the trial; and notwithstand-
ing the appellants had thus the most ample notice of
the. respondents’ account of their manceuvres which
preceded the collision, there is not one word of cross-
examination conveying a suggestion that (if each ship
should have held her course to starboard) this manceu-
vre would have involved any apparent or foreseeable
risk of collision. The contention seems to have been
suggested for the first time in the Exchequer Court
where the nautical assessor expresséd the view that
the only safe course for the “Euphemia,” when she
saw that the “Tordenskjold” had shut out her green
light, was to reverse her engines. '
The principle upon which a Court of Appeal ought
to act when a view of the facts of a case is presented
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o before it which has not been suggested before, is
SS.

stated by Lord Herschell in The “Tasmania” (1), at
“TORDEN-
sgsorp” P 225, thus:
v.
SS. My Lords, I think that a point such as this, not taken at the
“EUPHEMIA.” trigl, and presented for the first time in the Court of Appeal, ought
DE g, to be most jealously scrutinized. The conduct of a cause at the trial
J— is governed by, and the questions asked of the witnesses are directed
to, the points then suggested. And it is obvious that no care is
exercised in the elucidation of facts not material to them.

It appears to me that under these circumstances a court of
appeal ought only to decide in favour of an appellant on a ground
there put forward for the first time, if it be satisfied beyond doubt,
first, that it has before it all the facts bearing upon the new con-
tention, as completely as would have been the case if the comtro-
versy had arisen at the trial; and next, that no satisfactory explan-
ation could have been offered by those whose conduct is impugned
if an opportunity for explanation had been afforded them when in
the witness box.

In The “Tasmania” (1) the particular point refer-
red to—which the House of Lords refused to entertain
—had not been made in the pleadings. Here it is true
there is in the pleadings a general charge that the
“Euphemia” was in fault for not reversing her en-
gines. In point of fact it was clearly proved that be-
fore the collision she did reverse her engines; and the
allegation in the pleadings would suggest to nobody
reading the pleading as a whole a hint of the conten-
tion upon which the “Tordenskjold” now actually
relies.

Is it then manifest that if this controversy had
arisen at the trial no facts bearing on it, other than
those which the record discloses, could have been
brought to light? I cannot think that can be the case.
There are many things I should like to be informed
about before passing upon such a question. More
exact information about the width of the chanmel,

(1) 15 App. Cas. 223,
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about the speed of the vessels, about the time and dis- E’i)f
tance in which they could turn, would seem to be al- ss.
most essential to enable one to form confident opinion S“;;);‘;}?;Y:
concerning it. The opinion of the nautical assessor é’é_
who assisted the judge of the Exchequer Court is en- “EvraEmMra.”
titled of course upon any question of nautical manceun- Duftf J.
vering to the highest consideration. But we have not
the advantage of knowing the views upon all impor-
tant questions of fact which formed the basis of his
opinion; and without those views I am not entitled
to assume that a fuller investigation specifically ad-
dressed to those questions might not present a very
different case respecting them.

For the same reason I do not think we are entitled
to entertain the contention which forms the second of
the above-mentioned grounds of appeal. The decision
of the Court of Appeal in The “Anselm”(1), cited
by Mr. Meredith, satisfies me that, assuming a failure
on the part of the “Euphemia’” to sound her whistle,
such a failure would have constituted a breach of
article 28; but before the “Euphemia” can be convicted
of fault in this regard two questions must be deter-
mined; first, whether in fact there was on her part a
breach of the rule, and secondly, whether, assuming a
breach established, it contributed to occasion the col-
lision. Whether, in respect of this latter question, the
onus would lie on the “Euphemia” or on the “Tor-
denskjold” need not concern us. Assuming that, a
breach being proved, the burden is cast upon the “Eu-
phemia” is it clear that we have before us all the evi-
dence which would have been produced had these
questions formed a subject of contest at the trial?

(1) [1907] P. 151.
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}_925 As to the first of them there is not in the Volumin—
S88. ous examinations and cross-examinations which fill

“TomomY the record, a single word directed expressly to the

g5,  boint whether the “Euphemia’s” whistle was or was
“EverEMIA.”not sounded when her helm was ported. There are, it is
Duft J. true, expressions throughout the case, many of them,
which obliquely suggest and (if used when such a
point was before the minds of those employing them)
might, I think, be taken to imply with sufficient cer-
tainty that the signal was not given; and there are
plenty of indications leading to the conclusion that
neither pilot had a clear notion of the directiohs of
article 28. But, on the other hand, if such a breach
could have been proved, unless indeed there was some
explanation which does not appear, it seems incred-
ible that it should not have been charged in the pre-
liminary act or in the pleadings; and that at the trial
the point should have been by both sides so success-

fully avoided.

Whatever view may be taken, however, on this
point I am satisfied that the second question involved
in this ground of appeal could not be decided ad-
versely to the respondents upon the evidence as it now
stands without the gravest risk of doing injustice. In
the light thrown upon the methods of these pilots by
the evidence in this case, I should have no doubt that
the exhibition of the “Euphemia’s” red light to the
“Tordenskjold” in answer to the exhibition of the “Tor-
denskjold’s” to the “Euphemia,” would be regarded
by the pilot on the “Tordenskjold,” even in the ab-
sence of a signal, as a definite indication of the “KHu-
phemia’s” intention to pass to starboard; the ques-
tion when that occurred, that is to say at what point
the red light of the “Fuphemia” must have been seen
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by the “Tordenskjold” is a question which, if it was
to be the determining point of the litigation, should
have been investigated at the trial. It is quite true
there is some evidence, indeed a good deal of evi-
dence, bearing upon it. But it is clear that neither
the court nor counsel specifically addressed them-
selves to the point; and it is not, I think, open to
doubt that, had they done so, the circumstances
affecting it would have been much more fully dis-
closed.

In this court we suffer from the disadvantage of
lacking skilled advice; that is a circumstance which
emphasizes, I think, the importance of having all ques-
tions of fact—and more especially questions of sea-
menship—in such a case as this, distinctly raised be-
fore the court which tries it with the assistance which
is not afforded us.

The appeals should be dismissed with costs.
Appeals dismissed with costs. _

Solicitors for the appellants: Oampbell, Meredith,
MacPherson, Hague
& Holden.

Solicitors for the respondents: W. & A. H. Cook.
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THE SHIP “NANNA,” HER CARGO

APPELLANT;
AND FREIGHT (DEFENDANT)

AND

THE ENGLISH AND AMERICAN
SHIPPING COMPANY, OWNER
OF THE “MYSTIC” AND orHmms [ VESTONDENTS.
(PLAINTIFFS)

ON APPEAL FROM THE EXCHEQUER COURT OF CANAD&,
NOVA SCOTIA ADMIRALTY DISTRICT.

Admiralty law—Salvage—Injury to salving ship—Necessities of ser-
vice—Seamanship—Appeal on nautical question.

In an admiralty case the Supreme Court of Canada must weigh the
evidence for itself unassisted by expert advice and will, if the
evidence warrants it, reverse the judgment appealed against
on a question of seamanship or navigation.

The ship “M.” brought an action for the value of salvage services
rendered to the “N.” part of the damages claimed being for
injury to the “M.” in performing such services.

Held, Girouard and Maclennan, JJ., dissenting, that the evidence
established that said injury was not caused by necessities of
the service but by unskilful seamanship and improper naviga-
tion; the judgment appealed against should, consequently, be
varied by a substantial reduction of the damages allowed by
the local judge.

The dissenting judges were of opinion that sufficient' ground was not
shewn for disturbing the findings of the trial judge.

APPEAL from the judgment of the local judge for
the Nova Scotia Admiralty District of the Exchequer
Court of Canada in favour of the plaintiffs.

The action was for the value of salvage services
performed by the “Mystic” in rescuing the “Nanna”
from probable shipwreck off the southern coast of

*PRESENT :—Girouard, Davies, Idington, Maclennan and Duff JJ.
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Nova Scotia, the latter, a steel ship of 1,125 tons gross
tonnage being on her way from Halifax to New York
with a cargo of deals, and the “Mystic,” 2,342 tons
bound for Halifax. The facts of the salvage are stated
by the local judge as follows:

There is nothing to especially distinguish th1s case
from the ordinary cases of salvage towage services
rendered to vessels in distress, until the “Mystic” and
the “Nanna” arrived in the vicinity of the Sambro
Ledges. ’

On Monday, February 4th, at about 7.30 in the
morning- the “Mystic” took the “Nanna” in tow off
Seal Island near Cape Sable. Previous to that date

~the “Nanna” had been drifting about with her pro-
peller shaft broken. Thaf happened on the night of
January 31st.

During the day before the “Mystic” came up a
heavy westerly gale prevailed, which caused the
“Nanna” to drift a long distance. She could not be
steered, even with all her sails set, as way enough
could not be made to enable her to answer her helm.
Cargo was jettisoned in the hope that by lighfening
the vessel steerage way could be made but she would
not obey her helm even then, nor could she be made
to do so by any of the devices tried.

On Monday, 4th Iebruary, when picked up, she
was about twenty miles off Seal Island. When the
vessel was disabled signals of distress were put up.

On Sunday night there was a high sea, and as the
captain of the “Nanna” says, her position on that
night was not pleasant.

The vessel when picked up by the “Mystic” was,
no doubt, not in a safe position, though she was in the
vicinity of the usual route of vessels. After the
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1908 “Mystic” made fast to the “N anna” the towing pro-
“NEI?I.‘IA” ceeded without serious accident until Tuesday morn-
g's ing at about 7.45, when the line parted in a heavy

«Mystio.> Wwind, when the vessels were nearing Chebucto Head.
T At that time the captain of the “Mystic” appears to
have been on his proper course to Halifax; but as he
could not pick up a pilot, and as the weather was be-

coming bad, he decided to put to sea.

It was while he was bringing his ship slowly
round, so as to avoid breaking the hawser, that the
line parted, and the “Nanna?”’ immediately commenced
to drift towards the shoals at Morris Point. The cap-
tain of the “Mystic” at once proceeded to manceuvre
his vessel in an attempt to again make fast to the
“Nanna”; and this he succeeded in doing in a most
creditable manner, considering the condition of the
weather.

* * * * * * *

‘While he was thus endeavouring to get a line
aboard the “Nanna” both vessels were drifting rapidly
towards the dangeroué reefs known as the Sambro
Ledges. From the time when the line parted, until it
was again put aboard the “Nanna” about half an hour
elapsed, and three quarters of an hour passed more
before the line was made fast aboard the “Nanna.”

While they were thus drifting no soundings were
taken. After again getting under way with the tow,
and while steering a S. by E. course, the “Mystic” saw
breakers ahead on the starboard bow, which were pro-
bably the Sisters; thereupon his helm was starboarded
and he kept away from them, changing his course to
north.

He then went slow, and was taking soundings.
Not long after this the soundings shewing 15 fathoms,
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then again 15 again, and after that 17 fathoms, speed
was increased, and breakers were seen a point or two
on the port bow. These breakers were what is known
as the Stapleton Rock breakers.

The captain of the “Mystic” signalled to the
“Nanna” to anchor, and this was done by both ves-
sels; the “Nanna” being in a position where she
weathered the gale that blew all day Tuesday and on
Tuesday night, without incurring any mishap what-
ever. The “Mystie” bumped several times on Staple-
ton Rock and incurred considerable damage. She
made water in some of her compartments, but does
not seem to have been rendered unseaworthy. After
coming to anchor the weather continued to be very
bad; a gale blew and the sea became extremely rough:
Nevertheless, the vessels rode out the gale without
further mishap until taken in charge by the tow boats
from Halifax on Wednesday morning.

Judgment was given against the owners of the
“Nanna® and damages were assessed at $27,000,
which included a sum for the injury sustained by the
“Mystic” at Stapleton Rock, the local judge holding
that such injury was caused by necessities of the ser-
vice. The defendants appealed mainly against the
allowance of damages under this head.

Mellish K.C. for the appellants.

W. B. A. Riichie K.C. for the respondents.

GIROUARD J. (dissenting).—I think the judgment
of the trial judge should not be disturbed. The appeal
involves only a question of fact and his finding is
not so clearly wrong as to justify an appellate court

12,
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in reversing, much less to simply reduce the amount
awarded. All the points seem to have been fairly
weighed by the trial judge. This court agrees with
him that without the services of the “Mystic” the
“Nanna” would probably have been a total loss. This
admission is sufficient for me to accept the amount of
the judgment which is fully and properly detailed, to
my satisfaction at least. Twenty-five thousand dollars
for salvage seems to be a large amount, but, whea we
consider that more than $15,000 go for repairs ren-
dered necessary by the salvage services performed, I
do not think it excessive. I am, finally, of opinion
that $10,000, outside of these repairs, is not an unrea-
sonable remuneration for saving a vessel of the value
of $65,000, without propeller, at the mercy of a raging
gale, close to a dangerous coast, amidst a blinding
snow storm and after great exertions and risks to the
salvors whom the pilot and salvage tugs would not
even venture to assist at first.

Upon the whole, I think the appeal should be dis-
missed with costs and, in reéching this conclusion, I
keep within the well-settled jurisprudence of this
country. I do not propose to review all the cases for
they are too numerous. I will merely quote three or
four, two of our own court, The “Picton” (1), in 1879,
at page 653, and The “Santanderino” v. Vanvert(2),
in 1893, and two of the highest courts in England.

In The “Baku Standard” 3); at page 551, Sir Ford
North, speaking for the Privy Council, said: .

Their Lordships are of opinion that, considering the evidence,
and that the compensation for damage is dealt with separately, full

(1) 4 Can. S.C.R. 6848. (2) 23 Can. S.C.R. 145.
(3) [1901] A.C. 549.

m
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justice would have been dome by am award of less than £1,000 for
salvage. But this is a question of amount only, and it is not the
custom of this committee to vary the decision of a court below on a
question of amount merely because they are of opinion that, if the
case had come before them in the first instance, they might have
awarded a smaller sum. It has been laid down in the “DeBay” (1),
and other cases that they will only do so if the amount awarded ap-
pears to them to be grossly in excess of what is right; which is not
the case here.

In another case, The “Glengyle”(2), at page 521,
where a salvage of £19,000 was awarded, Lord Her-

schell, speaking for the House of Lords, said :

At the best, in cases of this description, all that can-be done is
what may be called rough justice. It is impossible nicely and ac-
curately to measure in relation to the risks run and the services ren-
dered the sum which ought to be awarded by the court. My lords
in the present case the amount is large, and it may be that it is
larger than each of the members of this house, who have heard the
appeal, would have given if it had been left to his individual judg-
ment. I do not say that it is so; all I say is that, in my opinion,
it is not so exorbitant or so manifestly excessive that we ought to
interfere with the conclusion which has been arrived at.

I am, therefore, of opinion that the appeal should
be dismissed with costs.

Davies J.—1I concur with the judgment of Mr. Jus-
tice Duff.

IpiNgTON J.—I also concur in the opinion of Mr.
Justice Duff.

MACLENNAN J. (dissenting).—I am of opinion that
this appeal should be dismissed.

The appeal is from a judgment of the local judge
in, Admiralty, at Halifax, in a case of salvage,

and the only serious question is whether the sum-

(1) 8 App. Cas. 559. : (2) 11898] A.C. 519,
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B?_E’ awarded to the “Mystic” for the salvage of the

88, “Nanna” is excessive. .
“NANNA” . . . .

. The witnesses in the case were all examined in the

8.

presence of the learned judge, and I think his conclu-
sions from the evidence were well founded, and it was
Maclennan J. . . ..
——  for him to judge between conflicting statements.
Both vessels are of steel and propelled by steam,
the “Mystic,” without cargo, valued at $219,000, and
the “Nanna,” with cargo, at $65,437. -
The “Nanna,” loaded with lumber, and on her way

* from Halifax to New York, became disabled, on the
night of the 81st of January, 1907, by the breaking of
her propeller.

This happened off the southwest coast of Nova
Scotia, and she then drifted about helplessly, at the
mercy of the wind, and tides, and currents, for three
days and four nights, until picked up and taken in
tow for Halifax, about 10.40 a.m., on the 4th of Febru-
ary, by the “Mystic,” which was on a voyage from
Boston to Louisburg, in Cape Breton.

All went well for about two hundred miles, except
for some delay caused by the parting and re-hitching
of the tow-line, until about 5 a.m., on the 5th of Febru-
ary, when it began to snow so heavily that they could
seé nothing, the thermometer, at the same time, indi-
cating a zero temperature.

Under these circumstances they soon began to take
soundings, and, at 7.45, they heard the whistle at
Chebucto Head, the entrance to Halifax Harbour, the
same being supposed to be about a mile. and a half
distant.

And here is where trouble and confusion began.
In addition to the heavy snow and the zero tempera-
ture, a heavy gale sprung up from the E.N.E. and the
tide was flowing in the same direction.

“MYSTIC.”
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About this time the tow line parted again, while
making a change of course, and, for more than an
hour, except for the manceuvres necessary to get the
hawser on board the tow and made fast, the ShlpS
could do nothing but drift.

The circumstances were such that to re-hitch the
tow-line the ships had to get alongside; if a boat had
been launched, it could not have lived. No pilots were
out, although they were on pilot ground, and the evi-
dence is that the pilots refrained from going out on
account of the violence of the weather.

It was nine o’clock before the tow-line was made
fast on the “Nanna,” and a further quarter of an hour.
or twenty minutes, passed before movement could be
made.

At this time the captain could not tell in what
direction they had drifted, or where they were, and
for another hour afterwards he endeavoured to make
his way out to sea, but, seeing breakers whichever way
he turned, he failed to get out, and at last, deter-
mined to anchor.

This both ships did, but, before the “Mystic” was
able to do so, she struck a shoal, and received injuries,
repairs of which amounted to $13,850.

The “Nanna” suffered no injury, and both ships
rode out the gale at anchor all that day and the fol-
lowing night. The “Nanna” was towed into harbour
next morning by tugs, and the “Mystic” went in with
her own steam; and the learned judge is of opinion
that, while the “Mystic” was quite capable of taking
the “Nanna” in, it was more prudent to accept the
offer of the tugs.

The result was that, by the exertions of the
“Mystic,” the “Nanna,” valued at $65,437, was
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rescued from a position of great danger on a rocky
coast in which she had been for three days and nights,
and was brought into port without appreciable dam-
age, while the “Mystic,” while so employed, suffered
very serious injury and incurred very serious risk of
total destruction.

Now, I do not understand that, in order to earn
substantial reward, the master of a salving ship must
be found to have done everything in the best possible
manner. All men have not equal skill and capacity in
difficult circumstances. @ No want of attention or
effort is charged against the master of the “Mystic.”
He was at his post of duty during the whole period of
danger, using his best skill and judgment in the diffi-
cult situation and circumstances in which he was
placed, and I do not think that, because he did not
succeed in finding a way out to sea from among the
shoals and breakers into which he had drifted, after
the cable had parted, his owners are to be deprived of
the just reward which the “Nanna” ought to pay for
complete rescue from very great peril.

The learned judge has awarded a sum of $27,000
altogether, or about forty per cent. of the saved ship’s
value. Of this sum, $25,000 is awarded to the
“Mystic,” and its officers, and, after deducting the ex-
pense of repairs, and other damages, the sum of $8,022
is all that goes to the owners of the “Mystic” as com-
pensation for the services rendered by their ship and
crew, and for the loss of forty-five days’ use of their
ship and wages of crew while undergoing repairs.

I think that is a very fair sum to charge against
‘the “Nanna” for her complete reseue from a position
-of very great danger, and the learned trial judge, hav-
ing thought that sum a proper one to allow, I do not
think we ought to reduce it.
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In T'he “Chetah” (1), it was declared that the first 1909

——

and most important question in such cases is the dan- SS.
. “NANNA”

ger of the vessel salved, and that the most important 11:_1\

. . . . . . . 3 SS..
element in a claim for high salvage is the imminent «MySTIC

danger of destruction of the salved vessel. That there NMadomman.d
. N . aciennan.d.
was such imminent danger in this case from first to e

last cannot be denied.

It is evident that it is only in very plain cases of
excess that an appellate court interferes with the
salvage allowed by the trial judge, for, in the “Chetah”
Case (1), in 1868, it is stated that was the first case in
which the sum awarded was reduced.

In The “City of Chester” (2), Lindley L.J. enumer-
ates the matters proper to be considered in salvage
cases, and, at page 203, says:

Another circumstance to be considered is the importance of so
remunerating salvors as to make it worth their while to succour
ships in distress. This consideration renders it necessay to be liberal,
not only to captains and crews who perform the salvage services,
but also to owners of vessels engaged in those services where such
vessels have been injured or exposed to danger. The salving vessel
is often herself exposed to imminent peril; the risk of loss or damage
to her is oftem very great; and the damage actually done to her,
and the loss actually sustained by her owner from delay in her voy-
age and otherwise, may be, and often is, very considerable. Hence,
one element in determining the amount to be awarded for salvage
services is the value of the salving ship and cargo which have been
exposed to risk; and the nature and extent of the risk are other ele-
ments for consideration. Where the salving vessel is, as in the

present case, a large and valuable sieamer, exposed to great risk,
the claims of her owner deserve very favourable attention.

In the present case the value of the “Mystic” was
more than three times that of the “Nanna,” and, hav-
ing regard to the risk to which she was exposed, and
the damage sustained, I think the award not exces-
sive, and that a substantial value, over sixty per cent.,
is not an unfair surplus left to the salved vessel.

(1) L.R. 2 P.C. 205. (2) 9 P.D. 182.
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5329 Durr J.—This is an appeal from a salvage award;

SS. and the question principally argued—which is the
“NA,f A’ question of substance to be decided—is whether the
wyroemre» learned trial judge erred, in finding that certain in-

e juries suffered by the “Mystic” (the salving ship),
—  were caused by the necessities of the service, and so
clearly erred as to justify a reversal of that finding;
the damages attributable directly to these injuries as
well as damages for the delay and loss of earnings
consequent upon them having been reckoned as ele-
ments in the computation of the amount awarded
($25,000). ,
" The appellant, “Nanna” (the salved ship), is a
Norwegian steel ship of 1,125 tons gross tonnage; the
S8, “Mystic,” which is owned by the respondent com-

pany, is a steel vessel of 2,342 tons.

The “Nanna” had her propeller shaft broken on
the 31st January, 1907, in a voyage from Halifax to
New York—Iladen with deals. She was taken in tow,
on Monday, the 4th February, at 10.40 o’clock a.m.,
by the “Mystic,” then bound for Louisburg. When
picked up the “Nanna” was about 20 miles S.W.
of Seal Island, which lies fifteen or twenty miles
off the extreme southwest coast of Nova Scotia.
Nothing material to the question at issue happened
until the following morning—Tuesday, 5th February
—vwhen the whistle at Chebucto Head, which marks
the outer entrance to Halifax Harbour, was heard by
the “Mystic.” According to the bearings and sound-
ings then taken, Chebucto Head would appear to have
been about a mile and a half away.

The account of what followed will be more readily
comprehended by referring to the accompanying
sketch, which shews approximately the relative situ-
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ations of the different localities that it will be neces- 1:9&?

sary to mention as we proceed. SS.
’ “NANNA”

.
A SS.
“MyYsTIC.”

Duff J.

.About the time Chebucto whistle was heard, the
“Mystic” sighted Bell Rock buoy close at hand, and,
as the wind from the E.N.E. was rising and snow was
falling, she decided to put to sea in order to avoid
risk of stranding. About this time the tow line broke
and the “Nanna” was allowed to drift until a line was
again passed to her. Shortly after this, breakers,
which proved to be on Morris Point, were seen, and a
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course was then set S.E. by E. for the open sea.
Breakers were again seen on the starboard bow, on
Iide Rock or the Sisters, at 9.15. The “Mystic” then
turned around with her tow under a starboard helm
and, at 10.18 struck the shoal at Stapleton Rock, re-
ceiving the injuries referred to. Both ships then came
to anchor at that place and safely rode out the gale
which afterwards came on, the ‘“Nanna” receiving
hardly any damage. On the following morning, the
weather having moderated, tugs came to their assist-

‘ance and towed the “Nanna” to Halifax — the

“Mystic”” entering the harbour under her own steam.

There is, on the evidence, some conflict respecting
the course steered by the “Mystic” after clearing the
breakers seen at 9.15. The master of the “Nanna”
says the course was north-west. Owen, the first officer

~ of the “Mystic,” and Schlieman, the third officer, say

that the course was north and that this was main-
tained until Stapleton Rock was reached. The cap-
tain of the “Mystic” when first called, on both cross-
examination and re-examination, agreed with this;
being re-called, in rebuttal, he said that the course
first taken was north, but that, after the tow had
cleared the breakers this course was changed to a
course north-east by north. The learned trial judge
seems to have accepted the statement given by the first
and. third officers of the “Mystic” and by the captain
when first called, and I think the weight of evidence
is in favour of this view. .

The contention on behalf of the appellant is that,
in steering this course and maintaining it as he did
for nearly an hour, the captain of the “Mystic” was
guilty of a want of ordinary care or skill and that to
his failure in this regard the injuries suffered by that
ship are attributable. It is not suggested that the
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captain of the “Mystic” committed a fault in turning
to the north when he first saw the breakers referred
to; this course was prudent to take in order to make
sure that the “Nanna” could clear the dangerous place.
But the captain admits that the “Nanna” was clear in
“ten minutes from the time the breakers were seen; and
the question is—whether or not the “Mystic’s” course
from that time ean be justified.

The onus is, at the outset, on the appellant, and -
was so in the court below; “Baku Standard” (1) ; but

I think that when the admitted facts are considered,
they are, in themselves, of such cogency as to require
an explanation of the conduct of the captain of the
“Mystic.” His own statement is that, having sighted
a spar buoy at Morris Point, he believed it to be the
Bell Rock buoy; and that, when he saw breakers the
second time, he was at a loss to know where he was;
and that the only thing he could do was to “take
soundings and keep in good water.” I do not think
this can be accepted as a satisfactory explanation. He
knew he was on the southeast coast of Nova Scotia,
near the outer entrance to Halifax Harbour, that an
hour and a half before he had been within a short dis-
tance, a mile and a half, he says, of Chebucto Head;
the wind was east northeast; for nearly an hour he
had been drifting; he could hardly suppose he had
been drifting in an easterly direction, and, on any con-
ceivable assumption as to his position, it must have
been plain that north of him and west of him was the
shore and that a northerly course maintained for even
a short time must take him into exactly the kind of
danger he was trying to avoid.

The skilled seamen who were called as experts all

(1) [1901] A.C. 549.
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say that in the circumstances his only prudent course
after clearing the breakers was to proceed to sea, that
is to say, on an easterly course. I cannot find in the
evidence given on behalf of the respondents anything
that appears to amount to a good reason why this
course, seemingly so obvious, should have been looked
upon as involving any special risk; or any plausible
excuse for not taking it. I do not think it is sufficient
or, indeed, any explanation to say the “Mystic” was
“always keeping in good water”; to the eastward
there was not only good water, but sea-room as well.

The standard which ought to be applied to the
conduct of navigators engaged in a salvage operation
is stated in the following passage quoted from the
judgment of Dr. Lushington, in The “Magdalen’ (1)
at page 142: ’

If it be such an error that men of skill and ability would say,
from what had been done in attempting to render the salvage ser-
vice, %hat, if they had had to undertake the operation, they would
have considered it so doubtful as to the method of proceeding that
either of two methods of proceeding might have been adopted, and
that they would bave tried one way, and that, if that had been un-
successful, they would have adopted another, the court would not
look upon that error in a severe light. But if there were measures
pursued which were so grossly unskilful as to make it evident that
ordinary skill and ability were wanting, that would be taken into
consideration by the court.

I think the captain of the “Mystic” fell below this
standard ; and that the appellants have succéeded in
making out that the injuries in question were due, not
to the necessities of the service, but to the default of
the “Mystic.”

T am not overlooking the counsel that upon a
doubtful question of navigation the court should, in
trying a claim for salvage, incline to the lenient view;

(1) 31 L.J. Adm. 22.
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nor am I leaving out of mind the danger that, in pass-
ing judgment after the event, one may not make full
allowance for all the difficulties and embarrassments
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of a navigator in an emergency at sea. Giving her the «yygpo»

full benefit of these considerations, I cannot escape the.
view that the course of the “Mystic” is not to be ex-
plained upon any hypothesis consistent with reason-
ably competent seamanship.

The learned trial judge has, as I have said, found
the injuries suffered by the “Mystic” were due to the
necessities of the service; and this finding was
strongly pressed upon us as decisive. The particular
question I have discussed is not touched upon by the
learned trial judge; and it is, after all, a simple ques-
tion of fact which, as with any other question of fact
not involving the credit attributable to particular
witnesses, we must examine for ourselves; and, if sat-
isfied that the court below is wrong, we are bound to
give effect to our own view. It being a question of
seamanship, one is disposed once again to repeat what
has been said so often—it is unfortunate that, while
exercising the functions of a court of appeal in re-
spect of such questions, we have not (unlike other
courts the world over exercising the like functions),
the benefit of skilled advice.

The respondents are, however, entitled to a sub-
stantial reward for their exertions. I do not accept
Mr. Mellish’s contention that the “Nanna” was left
by the “Mystic” in a position more dangerous than
that from which she was taken. The learned trial
judge found that the “Mystic,” notwithstanding her
injuries, was still able and ready to tow the “Nanna”
into Halifax on the morning of the sixth. The accept-
ance of the assistance of the tugs with the consent of
all parties is not sufficient, I think, in these circum-

Duff J.
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stances, to disentitle the “Mystic” to be rewarded as
for a successful and completed service, though the
sums allotted to the tugs must be taken into consider-
ation in determining the amount which should be paid
to her. '

The learned judge has found that the operation of
getting a line aboard the “Nanna” after the parting of
the hawser, through no fault of the “Mystic,”” was a
difficult operation, was performed very creditably,
and saved the “Nanna’ from the probability of a total
loss. I do not see any reason for disagreeing with
this. On the whole, I think the award should be re-
duced to $12,500. The master’s share should abate
proportionately; but there should be no abatement
of the sums allotted to the other officers and mem-

Jbers of the crew.

Appeal allowed in part with costs.

Solicitor for the appellants: W. H. Fulton.
Solicitor for the respondents: H. C. Borden.
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THE DOMINION TEXTILE COM-

PANY (DEFENDANTS)............ } APPELLANTS;

AND

L. CHARLES A. ANGERS (PrAIN-

TIFF) oo e ve e e enaetsnnnensens } RESPONDENT,

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Company—=Sale of shares—Resolutive condition—Hypothecary secur-
ity—Construction of contract—Rescission,

By the judgment appealed from (Q.R. 18 K.B. 63), affirming the judg-
ment of the Superior Court (Q.R. 30 8.C. 56), it was held that the
acceptance of a proposal to purchase shares in a joint stock com-
pany for a price payable half in bonds and half in the stock of a
new company to be formed to take over the business of the first
mentioned company, on condition that the shares so sold should
be deposited in trust as security for the payment of the bonds

and that, so soon as all the shares of that company were 80

deposited and its real estate transferred to the new company,
a mortgage on the real estate should be executed to secure pay-
ment of the bonds, was a sale subject to a resolutive condition
to become complete and effective only in the event of the new
company aequiring the property of the first company and execut-
ing the mortgage, and that, on breach of the condition respect-
ing the security to be given for payment of the bonds, the sale
became ineffective and should be rescinded.

On an appeal to the Supreme Court of Canada, the judgment ap-
pealed from was affirmed.

APPEAL from the judgment of the Court of King’s
Bench, appeal side(1), affirming the jﬁdgment of
Archibald J. in the Superior Court, District of Mon-
treal(2), maintaining the respondent’s action with
costs. :

*PRESENT:—8Sir Charles Fitzpatrick C.J. and Girouard, Idington,
Maclennan and Duff JJ.

(1) QR. 18 K.B. 63. (2) Q.R. 30 8.C. 56.
13 ‘
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In December, 1904, the respondent was offered

Douintos bonds and preferred stock of a projected joint stock

men;,m
Co.

.
ANGERS.

company in exchange for fifty shares of stock held by
him in the Dominion Cotton Mills Company. It was
stipulated in the offer that the fifty shares would be
held in trust by the Royal Trust Company as security
for the payment of the bonds. The person who made
the offer and his associates undertook that, so soon as

" all the shares of that company were so deposited in

trust and its real estate transferred to the new com-

" pany, a mortgage would be executed and registered by

the new company against such real estate to secure
the payment of the bonds to be so given in exchange,
so that they should be secured, not only by the assets
of the new company, but also by such real estate. In
case of acceptance of the offer the respondent was
asked to deposit the stock as proposed “in order to re-
ceive in exchange therefor the securities above men-
tioned so soon as the transaction can be given effect.”

The respondent accepted the offer, agreed to make
the exchange at any time within three months, and
transferred his fifty shares to the Royal Trust Com-
pany. The appellants are the company which it was
proposed to incorporate, as mentioned in the offer. -

‘At the time of the institution of the action the
shares of the Dominion Cotton Mills Company had
not all been deposited and its real estate had not been
transferred to the appellants. .

On the 27th January, 1905, the Royal Trust Com-
pany wrote and sent to the respondent and other
shareholders of the Dominion Cotton Mills Co. a letter
in which it was stated that the buyers had turned
over to the Royal Trust Company the shares of the
Dominion Cotton Mills Company stock which had
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been deposited, so that such shares would thereafter
be held for the appellants, and that the appellants
would continue the offer of exchange made on the
29th December, 1904. The respondent acquiesced in
this substitution of the appellants for the persons by
whom the offer was made, but it was understood that
the fifty shares remained subject to the trust stated
in the offer. -

In January, 1905, the appellants enacted a by-law
to provide for the issue of debentures, a proportion of
which debentures were to be applied in exchange for
the shares of the Dominion Cotton Co., which had
been agreed to be exchanged. Bonds were accord-
ingly issued and tendered to the shareholders of the
old company, but those tendered to the respondent

were refused by him, and the respondent brought the-

action for an order that the mortgage bonds and pre-
ferred stock should be delivered to him, within fifteen
days; that, in default of such delivery, the sale of the
fifty shares of stock should be set aside and the de-
fendants condemned to re-transfer the shares to him,
"and that, in the event of the defendants neither de-
livering the bonds and preferred stock, nor retrans-
ferring the fifty shares, they should be condemned to
pay him $5,000, the par value of said fifty shares, with
interest from the 11th day of January, 1905.

At the trial the plaintiff’s action was maintained,
with costs, and that judgment was affirmed by the
judgment from which the present appeal was asserted.

Aimé Qeoffrion K.C. and George H. Montgomery
for the appellants,

Béique K.C. for the respondent.
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TuE CHIEF JUSTICE and GIROUARD J. were of opin-

. ion that the appeal should be dismissed with costs.

IpiNngTON J.—Let us try to understand what those:
concerned were about and I do not think we will find
much difficulty in finding the law suitable for their
case.

I cannot read the proposal and the acceptance in
question as a whole, as they ought to be read, if we wish
to understand the questions raised, without coming to

. the conclusion that what the respondent intended to

obtain was fifty cents on the dollar for his stock in
the Dominion Cotton Mills Company by means of
exchanging it for bonds of the appellants to the
amount of $1,250, charged upon the property of the’
Dominion Cotton Mills Company, and preferred stock
of the appellant company for the like amount.

Nor can I doubt, unless I impute a dishonest in-
stead of an honest purpose to the appellants, that
their intention coincided with that of the respondent’
and that he should have realized his expectations:
within a reasonable time, now long since expired.

The appellants got a delivery of the respondent’s
shares on the faith of such common intention and
understanding, and I see no reason why, as a result
thereof and of the appellants’ failure to implement
the bargain, they should not abide by such a judgment
as that appealed from, which seems to fit the case.

The phrase “so soon as,” of which much has been
made, does not mean ‘“never,” or imply some years
short of forever, as the appellants’ contention might
lead to if maintained.

It does not matter that by a long involved train of
reasoning it may become, to the legal mind, clear that
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if the law is honestly observed and remains un- E’ff
changed the security the respondent has may, in Domrxrow

effect, be as good as what he sought. TEE‘(T)ILE
It is not what he bargained for. It is not as o.

simple and easily understood as that. It 1s, hence, by AN

no means as marketable. g ‘Idington J.

The respondent may be ill-advised in claiming a
return of his stock instead of trusting to the financial
skill and benignity of the promoters of the appellants.
Yet I cannot see how he has, by anything he did,
adopted the latter course. .

The appeal should be dismissed with costs.

MACLENNAN and DUFF JJ. concurred in the opin-
ion of Idington J.

Appeal dismissed with costs.

Solicitors for the appellants: Brown, Montgomery &
McMichael.
Solicitors for the respondent: Béique, Turgeon &
Béique.
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d. A. FAULKNER (PLAINTIFF)..... .. .APPELLANT;
AND

THE CITY OF OTTAWA (DEFEND-

ESPONDENT.
L } R

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Municipal corporation—Negligence—Drainage—Capacity of drain—
Vis major.

F. brought action against the City of Ottawa claiming damages for
the flooding of his premises by water backed up from the sewer
with which his drain pipe was conneected.

Held, Idington and Duff JJ. dissenting, that according to the evi-
dence the sewer is capable of carrying off a fall of 1%, inches
of water per hour, which is considered as meeting the require-
ments of good engineering and is the standard adopted by all the
cities of Canada and the Northern States; the city, therefore,
was not liable.

Held, also, that a fall of rain at the rate of 3 inches per hour for nine
minutes was one which could not reasonably be expected and
for which the city was not obliged to provide.

APPEAL‘ from a decision of the Court of Appeal for
Ontario reversing the judgment at the trial in favour

of the plaintiff and dismissing his action.

The appellant is a dry goods merchant, doing busi-
ness at the corner of Clarence and Dalhousie Streets,
in Ottawa. His premises are drained by a sewer run-
ning along Clarence Street from a point near Sussex
Street, in an easterly direction, to King Street, or
King Edward Avenue, a distance of four city blocks,
when it connects with one of the main sewers of the

city.

*PRESENT :—Girouard, Davies, Idington, Maclennan and Duff JJ.
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The Clarence Street sewer, as originally con-
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structed, was for the two blocks nearer to King Street Favikwes

only. This sewer was constructed in or about the year
1885, and was in two sections, the one being of pipe
18 inches in diameter, and the other of pipe 15 inches
in diameter. This sewer was of sufficient size to com-
ply with the standard recognized by engineérs at that
"date, when street sewers were not called upon to bear

the heavier burdens placed upon them by the paving -

of street, the concreting of sidewalks, and other im-
provements new in vogue.

In or about the year 1891 a further sewer was con-
structed along Clarence Street, from a point near
Sussex Street, and thence easterly for about two
blocks, to a connection with the sewer already de-
scribed. This was a 12-inch pipe, and it naturally
brought down a large body of water to the lower
sewer, - :

In the following years, up to and including 1903,
a small part of Clarence Street, next Sussex Street,
was paved with asphalt, and the old wooden side-
walks were replaced by concrete or granolithic side-

walks. A number of additional gullies were also

constructed to conduct the surface water to the sewers
in question. The result was that the surface waters
were collected together and carried to the sewers in
greater quantity and with greater rapidity, so that
the sewer opposite the property of the appellant was
required to accommodate a somewhat greater quantity
of water and sewage material than had been contem-
plated by the original engineering plan. During the
same period the corporation passed a by-law compell-
ing, for the first time, all house drains to be connected
with the street sewers, as well as all down spouts con-
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veying water from the roofs of the houses. Of these
latter it was proved there were six in all, on Clarence
Street, connected with the drain.

The trial judge found, that while that portion of
the sewer opposite the premises of the appellant was,
probably, sufficient for the territory intended to be
served originally, the subsequent extension of % to
Sussex Street, and the addition of many subsidiary
drains leading into it, had completely overtaxed its
capacity, so that when there was a heavy rainfall the
contents of the sewer were backed up into adjoining
cellars. He also found that, according to the
weight of expert opinion, the capacity of the sewer
was not more than two-thirds of what it should have
been to accommodate the increased burden imposed
by the acts of the respondents.

On the night of the 30th of June, or the morning
of the 1st of July, 1908, the basement of the ap-
pellant’s premises was flooded by backing up of
sewage, and quantities of goods which he kept there
were destroyed. There was also some slight flooding
of the plaintiff’s cellar on the 1st of August, and the
2nd of September, 1904, but the chief contest centered
in the flooding of the 30th of June, 1903, when the
greater part of the damage claimed was caused.
The trial judge found that these floodings were
the result of negligence of the respondent in so in-
creasing the facilities for running-water and sewage
into the sewer in question as to cause the backing
up, which resulted in the damage to the appellant,
and that while the rainfalls on the occasions in ques-
tion were heavy, they were not so heavy or extraord-
inary as not to have been reasonably anticipated, and
with ordinary prudence provided for by the respond-
-ent.
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The Court of Appeal reversed these findings and '13%3
dismissed the appellant’s action. FAUE{NER
Crty or
OTTAWA.

G. F. Henderson K.C. for the appellant. -

Shepley K.C. and McVeity for the respondent.

"GIROUARD J.—I1 coneur in the opinion of Mr. Jus-
tice Davies.

Davies J.—Owing to the great importance of the
questions raised in this case as to the duty resting
upon civic authorities in the provision made by them
for the drainage of cities, and to the difference of
opin-ion which has existed amongst the learned judges
before whom the case has been argued in their appre-
ciation of the evidence as to the facts proved, I have
read all of the evidence most carefully and given the
case much thought and consideration.

The result is to convince me that the judgment of
the Court of Appeal is correct and that the appeal
should be dismissed.

_ The action was brought by Faulkner, a storekeeper,
whose shop fronted on the south side of Clarence
Street in the City of Ottawa.

Clarence Street runs east and west and connects
Sussex Street with King Edward Avenue.

One of the main sewers of the city runs along the
avenue and the Clarence Street sewer discharged into
this main sewer.

Clarence Street sewer does not connect with Sus-
sex Street sewer, and is what was called a lesser or
subsidiary sewer for the drainage of Clarence Street
alone. There are 104 buildings on the street, but only
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nine down spouts from the houses, and of these gix are
directly or indirectly connected with the sewer. The-
roofs of most of the buildings face half towards the
street, and half away from the street. In the opinion
of the city engineer this was a very important factor
resulting in only about fifty per cent. of the water
falling on the houses reaching the sewer because the
southerly roofs throw the water southerly, towards
Murray Street, the general formation of the ground
sloping towards that street, and the water naturally
ran that way. There is a water shed there.

The Clarence Street drain was built in three parts
and of three different sized pipes. The pipe next to
King Idward Avenue and which discharged into the
main drain there, was 18 inches in diameter. Next
-to that the pipe was 15 inches, and beyond that for a
length of 700 feet was 12 inches. The total length of
the drain was 2,200 feet. TFaulkner’s shop was oppo-
site the 12-inch drain, about three or four hundred feet
from Sussex Street.

The 18-inch and 15-inch drain was constructed in
1883 or 1885 and the 12-inch continuation in the year
1891. Some ten years afterwards (in the year 1901)
375 feet of Clarence Street next to Sussex Street by
about 47 feet in width were paved with asphalt and
granolithic sidewalks substituted for the old wooden
ones.

There were complaints by Faulkner of three flood-
ings, on the evening of 30th June, 1903, August 1st,
1904, and September 2nd, 1902. The two latter flood-
ings caused comparatively little, if any, damage, and
the substantial contest centered in that of 30th June,
1903, for which damages to the amount of $1,622 were
claimed.

The contention on the part of the city was two-
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fold; first that the Clarence Street drain was a local
improvement constructed under the statute at the
expense of the property owners whose lands bounded
on Clarence Street, and that the city after complaint
had been made to them of the flooding of certain cel-
lars during an extraordinarily heavy rain storm had
submitted to the ratepayers a proposition to take up
. the existing drain and relay it either with larger
pipe or steeper grade (which the grade of the main
sewer permitted) and that the ratepayers had voted

the proposition down and refused to allow it to be car- )

ried out. It was submitted that under these circum-
stances the city was powerless to make the contem-
plated change at the expense of the general taxpayer,
and that the residents or owners of land fronting on
the street could not hold the city liable for negligence
if by their own act they prohibited the change sug-
gested.

The second ground of defence was that it was good
engineering in the northern zone according to the con-
sidered opinions of engineers generally to construct
drainage providing for a downfall of 14 inches of rain
per hour, and that this was the standard adopted by
Ottawa and all the cities of Canada and the northern
States, excluding Pennsylvania from that category;
that while this Clarence Street drain was originally
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designed only to carry one inch it was mathematically )

capable of carrying off without any head 1} inches,
and with a head of 18 inches of carrying off 1} inches
without damage to any one, and as a fact demon-
strated by numerous actual experiments carried on by
Mr. Ker, the city engineer, and his assistant, Mr. Par-
sons, did so safely and without damage to any one.
The learned trial judge, as I read his reasons and
interpret them, was of the opinion that a rainfall at
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the rate of three inches per hour lasting continuously
for 9 minutes, such as that which occurred on the
evening when the damages were caused, was such a
storm as “ought reasonably to have been anticipated
and with ordinary prudence provided for by defend-
ants.”” If he was right in that conclusion of course
there was no defence to this action because Mr. Ker
himself admitted that the sewage system of Otftawa,
like other Capadian towns, was only designed to pro-
vide against a rainfall of 1} inches, and that neither
the general system nor the Clarence Street drain
would carry off rain falling for nine minutes at the
rate of three inches per hour, a downpour which he
admitted would inevitably cause flooding all over the
city.

The evidence of Mr. Found, the meteorological ob-
server and keeper of the rainfalls at Ottawa, places it
beyond doubt from the records shewn by his automa-
tic machine, which, he stated, from its very construc-
tion and nature must be accurate, that while the rain-
fall was very heavy from 5 to 7.30 on the evening of
the 30th June, 1903, from two minutes after five till
eleven minutes after five, that is for nine minutes, the
rain fell at the rate of three inches per hour.

1 agree with the appeal court that no such duty
rested upon the city as, if I interpret the judgment
aright, was found by the trial judge, and that it was
not negligence on its part to fail to provide against
such an extraordinary and abnormal downpour as
that which caused the damage.

I think that when there is such a general con-
tensus of opinion amongst engineers as is shewn by
the evidence that in the northern zone of America 13
inches is the proper rate of fall to be provided against,
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a municipality discharges its duty when it makes effi-
cient provision for such a rainfall. "

In the view I take of the proper conclusions of fact
to be drawn from the evidence I do not.desire to be
understood as expressing any opinion upon the very
interesting and important question whether in case a
city seeking to substitute an effective system of drain-
age, for a particular street or locality for a system
which had become or was claimed to have become ob-
solete or ineffective from accident or other cause is
prevented by the adverse vote of the ratepayers en-
titled to vote on the proposal submitted to them from
carrying out its object under the local improvement
clauses of the Municipal Act, it still remains liable
to any of these ratepayers in case they sustain dam-
ages to their property from the inefficiency of the
system they refuse to have so remedied. ‘

It was contended that in such case the city is liable
because the corporation have general powers outside
of the local improvement clauses to which they in the
cases suggested are bound to resort, and that it is no
answer to say that a resort to these general powers
would create a burden upon the civic ratepayers
generally. The point was not argued fully by Mr.
Shepley who, however, challenged the existence of
these general powers in the circumstances mentioned,
but who relied upon the facts as proved by Mr. Ker
and his assistant with regard to the efficiency of the
existing drain as sustaining the judgment of the
appeal court.

If the questions of fact still remaining open and to
be determined were to be determined on theory alone,

that is, given such a street with a pipe of such a size or-
sizes and of such length and grade to drain the usual
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area supposed to be required to be drained apart from
special physical conditions affecting the area, I should
probably find great difficulty in deciding between the
conflicting opinions of engineers equally qualified and
having had equal opportunities of forming their
opinions. T ,

‘But that is not the case here. It is true that the
eminent engineers called upon for the plaintiff ex-
press the opinion that the size of the pipe on Clarence

_ Street, 12 inches, 15 inches, and 18 inches, all alike

shew the drain to be inefficient for a downpour at the
rate of 1} inches.
But they are very frank in admitting their conclu-

" _sion to be a theoretical and general one which local

conditions might materially modify, and they one and
all admit that while they looked generally at the street
they did mot examine or study the local conditions
with such care as would be necessary if they were
themselves going to report upon or design a drain or
system of drainage for that street. Mr. Lewis says
that he “did not survey the ground, but looked at it
simply,” and he based his conclusion on the assump-
tion that the 12-inch sewer would drain seven acres.
Mr. Keefer said that he thought if the city

provided for an inch and a half rainfall an hour they would be
doing well.

He said that_

he had made a careful calculation, examined the tracings of the
plans to ascertain the grade and then “took the drainage area.”

He sajrs

of course there might be difference between engineers as to the
exact limits of the drainage area that would be tributary to this
sewer but I took it as it is very often taken thai is the cenire of the
block on each side of COlarence Sireet that would be about 266 feet,
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that would be the strip that would form the drainage area for this
sewer, that would be the width of it; and the length of it I did not
take down to King Street, say about 2,000 feet from Sussex down
to within 250 feet of King Street which would be drained probably
by this sewer,

This he said he made 12 acres

then for the discharge I took the different sections of the sewer by
the usual formula.

Now I have given in his own words the data on
which Mr. Keefer based his conclusions and the
methods (the usual formula) by which he worked
them out; not with the object of in any way discredit-
ing him, but of shewing that his opinion was a theo-
retical one only and should not be preferred to the
judgment of equally competent engineers formed
upon actual survey of the existing area and based
upon actual facts. As Mr. Keefer himself says in his
examination “all depends on the physical condition of
the area.”

The competence of Mr. Ker, an engineer of very
great experience, especially in drainage and municipal
ehgineering, was frankly admitted at the argument by
Mr. Henderson. Both he and Mr. Parsons, C.E., his
assistant, made actual tests of the capacity of the
Clarence Street drain under the existing conditions
alike with regard to the asphalt pavement at the west
end of Clarence Street, and also to the downspouts
from the houses and the closet connections. He ex-
plains in the first place that Faulkner’s cellar floor
was two and a half feet above or higher than the street
sewer. This was a vitally important matter and so
far as the evidence goes (if known to the engineers
called by the plaintiff which does not appear) does
not enter into their calculations at all. Both Ker and
Parsons base their conclusions largely upon that fact.
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Again and again in his main examination, his cross-
examination and in reply to questions put to him by
the trial judge Mr. Ker explains (and .Parsons is
equally positive on the point) that when under o
slight head the drain was fully equal to carry off 1%
inches without damage to any one. He says (in
answer to a question as to the eapacity of the entire
sewer from Sussex Street):

As I'said before that it will carry an inch and a quarter almost inch
and a half,

this, as he explains is “when running free and with-
out any head.” Then he goes on,

Take an inch and a half it will run under the lower section eighteen
inches a foot and a half head; fifteen inches eleven inches head;
the twelve inch pipe at Faulkner’s would be running free. His
Lordship.—“No head?” A.—No, that is to make myself plain on this
sewer there are man holes in the centre of the street and the water
will back up in these man holes the same as if you have a water
tap in a water works system a foot and a half until it gets sufficient

pressure to clear itself it will run under a foot and a half head on
the eighteen eleven inches on the fifteen and nothing on the twelve.

And he again repeats in answer to a question from
the Bench whether it will carry away a rainfall of
an inch and a half an hour that it will do so and
according to the calculations and gauges and experience in a rainfall
it has done that.

Then after explaining about Faulkner’s cellar
being above the sewer 2% feet he states there is abso-
lutely no danger of flooding under an inch and a half
storm. He also explains to the judge “the length of
the storm makes no difference, it may last an hour,
two hours or three hours.” Mr. Ker then explains
that “the general formation of the ground slopes °
towards Murray Street,” in other words, does not run
up hill.
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Now these two important and controlling facts,
namely, the fact that the Clarence Street drain was
two feet six inches below the floor of Faulkner’s
cellar; and the fact that all rain water carried from
the southerly slopes of the roofs of the houses front-
ing on the south side of Clarence Street ran not into
the main drain, but away south to Murray Street
were not known to or at any rate did not enter into the
calculation of the engineers Lewis, Keefer and Mc-
Dougall. Ker’s conclusions were not theoretical, but
his and Parsons’ were mathematical conclusions based
as they say upon the size of the drain, and the actual
existing local conditions agreed with the actual tests
they made in the. man holes of the drain during the
storms. In other words, the practical tests absolutely
proved the correctness of their mathematical calcu-
lations.

Mr. Ker frankly admits that when it rained at the
rate of three inches, as it did on the date of the flood-
ing which caused the damage, or if it rained at any
greater rate than 14 inches the drains were not suffi-
cient and flooding would occur. But unless we are to
refuse to accept the sworn statements of himself and
his assistant engineer as to the actual tests and obser-
vations made by them when the storms were on, there
was not and there could not be any flooding of Faulk-
ner’s cellar unless one of two things occurred, an
artificial obstruction getting into the drain as it once
did before according to the evidence of the former
city engineer, Edward Perrault, or an extraordinary
downfall of rain exceeding that which in this north-
ern zone the concensus of civil engineering opinion
says it is reasonable and proper to provide against,
1} inches per hour. The tests if made as sworn to

14 °
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would seem to be conclusive as to the capacity of the
drain.

The conclusion I have reached is that there is
really no absolute conflict between the engineers;
“everything depends upon the actual physical con-
ditions,” says Mr. Keefer. Neither he nor Mr. Lewis
surveyed or examined closely the physical conditions
of the area south or north of Clarence Street—‘“they
just looked at it.” They did not know, therefore, that
the land sloped from Clarence Street to Murray Street
and that all the water flowing from the southerly
roofs of the houses facing on the south side of Clar-
ence Street, ran, not into the drain, but away towards
Murray Street. Neither do they appear to have
known that the drain was two and a half feet lower
than the floor of Faulkner’s cellar, thus allowing
nearly that head of water before any flooding could
take place. And yet these are the two facts which
controlled very largely Mr. Ker’s opinion as to the
capacity of the drain, an opinion which repeated prac-
tical tests only served to confirm.

Holding, therefore, as I do, that the existing drain
conforms so far as its practical capacity is con-
cerned to the standard exacted by the highest en-
gineering skill with respect to this northern part of
the continent and that it is capable under existing
eondition of receiving and carrying off without dam-
age any rainfall up to and including one of an inch
and a half per hour and does actually carry off such
rainfall I am of opinion that the appeal should be
dismissed.

Since writing the foregoing opinion, concurred in
by my brethren Girouard and Maclennan JdJ., I have
had the opportunity of reading the dissenting opinion
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of my brother Duff. To obviate possible misconcep- i"g
tions I degire to add a word to what I have already Favixner
written with reference to the decision of the majority CIry oF
of this court on the crucial question of the capacity of OT™AW4
the sewer to carry off the water and sewage dis- Davies J.
charged into it during a rainfall of 1} inches per hour.

That decision is to the effect that the sewer in ques-

tion did satisfy this requirement. My learned col-

league is of the opinion that the majority of the Court

of Appeal had found with the trial judge to the con-

trary. I do not so understand their findings. The

trial judge did, of course, but not the Court of Appeal.

On the contrary, their findings and those of the major-

ity of this court fully agree on the point stated, and it

was because of such agreement and because we also

" agreed with them as to abnormal downpour of rain

on the occasion when the plaintiff’s goods were dam-

aged that we dismissed the appeal.

IpINgTON J. (dissenting).—The appellant’s cellar
on three different occasions within about fourteen
months was flooded with sewage that came into it
from a sewer with which he was bound by the city by-
laws as well as the needs of his premises to form a
connection, ,

Mr. Justice Teetzel, the learned trial judge, found
ag fact that this was caused by the city after its con-
struction of the sewer having so constructed the
neighbouring streets by means of new cement side-
walks and asphalt pavement as to pour into this sewer
a greater volume of water and filth than the sewer’s
limited capacity would serve to carry away. He
therefore adjudged the city liable and assessed the
plaintiff’s damages at $1,700.

141,
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TFrom this judgment the city appealed to the Court
of Appeal for Ontario, and by a majority that court
reversed this judgment and dismissed the action.
Hence this appeal, which I think should be allowed.

The action rests on the palpable negligence of the
city.

The sewer in question was constructed under and
by virtue of two separate applications of the local
improvement sections of the “Municipal Act.”

In the view adopted by the learned trial judge and
in which I agree it is quite unnecessary to determine
whether or not either piece of work constituting this

" sewer was of the capacity required for the purposes

intended.

It may have served the immediate purposes of its
construction in the condition of things years ago, but
before the city took the liberty of afterwards increas-
ing, as it did, the volume of water poured into it
within a given space of time, it was in duty bound in
law (as I conceive it) and in accordance with ele-
mentary principles of justice and common sense to
see that the turning in of such increased volume of
water would not have the effect of thereby pouring -
filth into the cellars known to be rightly connected
with and served by this sewer. It is not pretended
this was done. It is not denied that this increased
burthen alone unprovided for is sufficient to have pro-
duced the results in question.

The following passages from the evidence of the
city engineer explain this clearly, and as he put it this
is the key to the whole:

My, Henderson.—Can we not put it in any way like this; that
the sewer as originally built was not designed to accommodate these
changed conditions? A.—Yes, you are right there.

* 3* * * * *® *
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Q.~—Take question 142, where you say it was only in the last four 1909
or five years that this thing had occurred. 143. “Then how do you FAU‘;K:;'EB
account for it? What made the change?” A.“The place is built up 0.
more, and people like Mr. Faulkner have downspouts connected, and - Crty or
the water that used to run away and soak in the yard now finds OTTAWA.
its way to the sewers, an‘d that has changed the conditions.” Idingl I
* * * * * * *

Q~—The construction of the asphalt pavement on Clarence Street
—what additional burden would that impose on the sewer? Any
appreciable addition or burden? A.—It would result in draining a
larger percentage of water more quickly into that section.

Q.—Would it be appreciable? A.—Yes, it would.

Q.—To what extent?

His Lordship.—Before, with the ordinary macadam, what pro-
portion of water would get in? A.—About a third.

Q.—And on the pavement about what? A.—About 75 per cent.,
and the appreciable difference would be as to the ratio between the
paved portion and the unpaved portion: that is the ratio that that
paved area would bear to 11 acres.

. * * * * * E] *

Mr. Henderson.—The whole difficulty is caused by the paving
and these manholes? A.—That is the key note.

Q~—So that these recent changes are the cause of the whole
trouble? A.~—7Yes,

Why in the face of so simple a case we are troubled
in appeal with a mass of law and fact that departs
from the simple lines of the learned trial judge’s find-
ings and needs no consideration to determine the real
issue I cannot understand.

Of course I understand those concerned may at
the trial have partly, as foundation for their claim,
before the evidence of the engineer cleared the issue,
and partly with an eye to the ulterior use of such an
exhibition of the law and the fact have justification
for this wandering afield. At present it only serves
to becloud the real issue.

Then as to the unexpected storm feature of the de-
fence the recurrence on at least the three oceasions in
question within so brief a period of the like results
sweeps away the excuses sought in unexpected storms.
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And this is also shewn by a mass of evidence prov-
ing that in other years and almost yearly for some
few years the flooding occurred though not attended
with such serious results as on one of the three occa-
sions directly in question herein.

Each furnished causes of action, and all that ever
should have resulted from giving heed to the wonder-
ful three-inch storm of nine minutes, of which so much
has been made, was a diminution of the damages which
is not now sought, nor at this stage could be listened
to.

Sewers, drains and water courses are not merely
for service in fair weather, but in rainy weather also,
to that degree which long experience and observation
will enable those concerned to know was likely to
happen.

It is the duty of those having in charge the execu-
tion of such works to make the necessary observations,
acquire the necessary knowledge that experience has
brought those dwelling in or mear to the locality
which is to be served. Failure in that regard is neg-
ligence. It is not necessary to determine here the
limit of range of time over which such an inquiry
should be had.

An attempt by experiments later on after disasters
resulting from improvidence or neglect in this regard
have occurred to lay some sort of foundation for
theory more or less plausible as an excuse is a poor
substitute for the forethought that the occasion called
for. ‘

The argument that the construction of the streets
in question had been done as the sewer itself under
the local improvement clauses above referred to, and
hence the city had no responsibility or means of recti-
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tying a gross wrong, is absolutely without any founda-
tion.

These street constructions being later in date than
the sewer plaintiff uses ought not to have been entered
on at all in such a way as to interfere with any prior
existing right. The city council is not a mere machine
but is in duty bound to exercise every care that a pri-
vate owner would or should. Indeed, it has the right
without giving any reason to refrain from executing
any such work. '

-And on the other hand if through great need of the
work the cost of a relief sewer or storm sewer were
justifiable it could have been so made as to form part
of the cost of the street formation.

Many times and for various reasons the storm
waters have to be taken care of without resorting to
the sewer proper.

Again, when through miscalculation, error or
otherwise a local work has not fulfilled expectations
and served the purpose, the city is in duty bound to
rectify, at the expense of the city, its own mistakes.

The law is not so lame as to render this impossible.

I would like to see the man bold enough to apply
to the court to restrain the city council from expend-
ing money to rectify such wrongs done and resulting
from error in utterly unjustifiable destruction of
property, health and comfort.

Some corporations have been willing to spend the
money in litigation that costs as much as or more
than some simple device to remedy the evil.

I think the trial judge’s judgment should be re-
stored with costs of the appeal to the appellant.

MAcLENNAN J.—1 agree with Mr. Justice Davies.
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1909 Durr J. (dissenting).—The appellant, ‘who was
FAU;LKNDE the plaintiff in an action, is the tenant of premises
gﬁi vs?;. on Clarence Street, Ottawa, which he uses as a dry

— goods shop. On three different occasions in the years
" 19038 and 1904, within a period of less than two years,

his cellar was flooded by a discharge from a sewer con-
structed and maintained by the respondent, the City
of Ottawa, and he thereby suffered damages to the
extent —as found by the learned trial judge — of
$1,700. At the trial, judgment was given against the
municipality for this sum. The Court of Appeal by a
majority of three to two reversed the judgment of the
‘trial judge and hence this appeal.

The appeal raises two distinct questions. One ques-
tion is whether or not, assuming the respondents to be
answerable to the appellant for the absence of care
in the construction of the works of which the injury
suffered by him was admittedly the consequence,
this injury was in fact the result of any such want of
care. The other question is the gquestion of law,
whether or not under the “Ontario Municipal Act” the
respondent municipality was, in point of law, under
any duty to the appellant in the construction of the
works, making it so answerable. '

In considering the first question it is to be ob-
served that upon some important points the facts are
hardly matter of dispute. The sewer in question,
which was constructed partly in the years 1885 and
1886 and completed in 1891, was designed to dispose
of storm water in addition to sewage matter proper.
It is not disputed that for many years before the com-
mencement of the action the appellant’s cellar had,
with more or less regularity, at least once a year,
been invaded by an offensive liquid discharged from
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this sewer. It is clearly proved that his neighbours
suffered in the same way, though not quite to the
same extent. It is not open to question either that
the facts were known through the complaints of the
sufferers and the reports of the municipal inspectors
at the office of the city engineer. It is also admitted
that in these circumstances changes were made by
the municipality in the condition of the area tribu-
tary to the sewer in the construction of new
pavements which, coupled with a large increase in a
number of catech basing connecting the surface of the
street with the sewer, had the affect of greatly aug-
menting the volume of storm water discharged into it
in any given storm.

These facts would seem in themselves to require
some explanation from the respondent municipality
when resisting a claim based on the occurrences men-
tioned at the outset. Sewers, designed with a suffici-
ent capacity to carry the burden cast upon them, and
at the same time properly constructed, do not period-
ically discharge their contents into the premises which
as sewers they are intended to serve. Primd facie—
treating the question at issue as a question of negli-
gence purely—the facts I have just stated would ap-
pear to put the municipality on its defence.

But before a municipality can raise the question of non-liability
to a person on whose land their drains discharge water that would
not otherwise be there discharged, they must at least shew that they
have done their work without negligence; and that due care was
used to-discharge what they say was their statuteable duty in the

drainage and management of this highway. DeRiney v. City of
Ottawae (1), at p. 716.

The defence is two-fold: First, it is said that the
sewer was constructed in accordance with the re-

(1) 15 Ont. App. R. T12.
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1909 guirements of good engineering, having regard to the

Favrxnee conditions existing at the time of the occurrence upon
o or Which the appellant’s claim is based; that is to say,
OTTAWA-  oiven the pavements and openings which, as I have
DuffJ.  mentioned, so largely added to the original burden of

" the sewer, it is contended that the sewer, at the time
the various causes of complaint arose, was neverthe-
less adequate, according to the standard set by ap-
proved engineering practice, to cope with the addi-
tional demands arising from the altered conditions.
The second defence is that every one of the three flood-
ings, for the comsequences of which the appellant
seeks to make the municipality responsible, was due
to a rainfall of such excessive intensity that the muni-
cipality could not reasonably be expected to antici-
pate it, and consequently cannot be held answerable
as being negligent in not providing for it.

The first of these defences rests upon a certain
rule touching the capacity of sewers intended to dis-
pose of storm water as well as of sewage which ad-
mittedly is accepted by engineers as a working rule
governing the construction of works of that character
within a zone known as the northern zone, in which
Ottawa is situated. This rule requires that such
sewers when designed for places where street paving
is extensively used shall be of sufficient capacity to
dispose safely of the surface water collected and dis-
charged into them during a rainfall having an inten-
sity of 14 inches per hour continued indefinitely.

The principal contention on behalf of the respond-
ent municipality was that the sewer in question satis-
fied this requirement. The learned trial judge found
that it did not. A majority of the members of the
Court of Appeal seem to me to have found that it did



VOL. XLI.] SUPREME COURT OF CANADA.

not. There was at the trial conflicting evidence on the
point. It should, perhaps, in these circumstances, be
sufficient to say that it is not in accordance with the
practice of this court to set aside a finding of fact in
which both the trial judge who saw the witnesses and
the majority of the first Court of Appeal have con-
curred; and I should leave the matter there were it
not that the majority of this court do not agree with
my interpretation of the reasons given by the Chief
Justice of Ontario; and in these circumstances I have
thought it better to state the result of my own inde-
pendent examination of the evidence, which examina-
tion has led me to the same conclusion, upon this
point, as that reached by the other courts.

* * * * Lo *

(The learned judge after an examination of the evi-
dence in detail concluded that, on this point, it fully
confirms the opinion of the learned trial judge.)

* * * * * *

As regards the second defence, that is a defence in
which the onus is on the respondents. To establish
it the respondents must prove that on each of the
three occasions in question the storm was one which
in Ottawa, to borrow language used by Lord Chelms-
ford in delivering judgment of the Privy Council in
Great Western Railway Co. v. Braid(1) would not
“be expected to occur.”” Has this been shewn? The
professiopal witnesses called by the appellant said
that in many places within the zone to which the
standard above mentioned is applied the most severe
of the three storms—there being an exact record of
the rainfall on that occasion—would be regarded as

(1) 1 Moo. P.C. (N.S.) 101
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an ordinary storm; and that the rule was designed to
provide for and does provide for such a storm. On
what ground is that evidence to be rejected? Mr. Ker
hardly disputes the first statement that such storms
frequently occur on the southern part of the zone.
He can only escape the natural inference from that
by taking refuge in the trying position already men-
tioned that the rule is not designed to protect people
along the route of the sewer from periodical overflows
—onee a year or so.

Moreover, it seems difficult, in view of the ad-
mitted facts, to regard the contention seriously.
These three storms occurred within the space of four-
teen months, yet every one of them is said to be a
storm which could not reasonably be expected in
Ottawa. Still another of this class of storms is added
to the list, in 1905, more violent even than the three
earlier ones, making four of these unforeseeable de-
luges within two years. Earlier than 19083, unfortu-
nately for the appellant, the records are silent. Can
it really be argued that in face of all these facts the
respondent municipality has acquitted itself of the
onus upon it to shew that each of these storms was of
such a character as reasonably careful persons estab-
lishing a means for the disposal of storm water would
not provide for? The true answer, I think, is to be
found in Mr. Ker’s repeated excuse, “it is a matter
of expense.”

There remain the arguments that what the muni-
cipality did was done under its statutory powers and
that the appellant’s remedy (if any) is under the com-
pensation clauses of the “Municipal Act” and a
further argument based upon the local improvement
clauses of that Act.
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The first of these contentions must stand or fall
upon the construction of the statute. The general
rule of law is clear.  If the thing complained of, al-
though an act which would otherwise be actionable,
be authorized by statute then no action will lie in
respect of it; that is to say, if it be the very thing the
legislature has authorized. Because, of course, no
court can treat as injuria that which the legislature
has sanctioned. Examples of the rigid application of
the principle will be found in Williams v. Corporation
of Raleigh (1), and in East Freemantle Corporation
v. Annois(2). The principle is equally applicable to
persons and bodies acting under legislative authority
for their own profit and to public bodies exercising
powers conferred upon them for the public benefit.
In both cases where the authority is in general terms
merely it may be inferred from the general scope and
provisions of the statute that the powers conferred
are not to be exercised to the prejudice of private
rights. This was the view taken of the statute under
consideration by the House of Lords in the Metro-
politan Asylum District v. H4ll(3), and of that con-
strued by the Privy Council in Canadian Pacific Rail-
way Co. v. Parke(4). It is, nevertheless, entirely a
question of the true meaning of the statute. In West-
minster Corporation v. London & North Western Rail-
way Co.(5), Lord Halsbury said:

Assuming the thing done to be within the discretion of the local
authority no eourt has power to interfere with the mode in which
it has exercised it. When the legislature has confided the power to

a particular body with a diseretion how it is to be used it is beyond
the power of any court to contest that diseretion. Of course this

(1) [1893] A.C. 540. (3) 6 App. Cas. 193.
(2) [1902] A.C. 213. (4) [1899] A.C. 535.
(5) [1905] A.C. 426.
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assumes that the thing done is the thing which the legislature has
authorized.

This, however, must be read subject to two import-
ant observations, that is to say, that in the absence of
some provision (either express or clearly implied) to
the contrary it must be taken that in carrying out
works authorized by a statute or in exercising powers
conferred by a statute you are not to act negligently
and you are to act reasonably, that is to say, you are
to prosecute the work or you are to exercise the power,
as the case may be, in such a manner as not to do un-
necessary injury to others. Lord Macnaghten, at p.
430, said:

It is well settled that a public body invested with statutory powers
such as those conferred upon the corporation must take care not to
exceed or abuse its powers, It must keep within the limits of the

authority committed to it. It must act in good faith., And it must

act reasonably. The last proposition is involved in the second if not
in the first.

It is not necessary for the purposes of this case to
decide the question whether the rule applied in Cana-
dian Pacific Railway Co. v. Parke(1), and in Metro-
politan Asylum District v. Hill(2) is applicable to
the conduct of a municipality constructing, under the
authority conferred by the “Ontario Municipal Act,”
a work such as that which has given rise to the present
litigation. Upon that point conflicting opinions would
appear to have been expressed at different times in
Ontario courts. Compare, for example, the judgment
of Street J. in Weber v. Town of Berlin(3) with the
judgments of the Court of Appeal in Garfield v. City
of Toronto(4), and the judgment of Hagarty C.J. in

(1) [1899] A.C. 535. (3) 8Ont.LR. 302, at p. 305. -
(2) 6 App. Cas. 193. (4) 22 Ont. App. R. 128.
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observe in passing that, reading the statute as it now
stands, the legislature would appear to have antici-
pated that works constructed by a municipality under
the powers conferred by the statute might affect in-
juriously the property of private individuals; and in
some cases to have made provision for compensation
in respect of such injuries.

On the other hand, it has been held in a long line
of authorities, beginning with Brown v. Municipal
Council of Sarnia(2), the statute does not protect the
municipality from responsibility in an action for dam-
ages caused by the negligent construction of works of
a kind authorized by the statute; I think these author-
ities have been well decided; but, even if I doubted
that, it would be a grave question whether it is not
now too late to depart from the rule established by
them.

In this case the corporation by reason of making
and maintaining an excessive number of conduits
leading to the sewer passing appellant’s property
periodically conducts into his neighbourhood quanti-
ties of water and liquid filth for which they have pro-
vided no proper means of escape except into the pre-
mises abutting upon the street. This cannot be said
to be the result of any mere error of judgment; but on
the contrary was a consequence of what the munici-
pality did, if not actually foreseen at least foreseeable
by the most ordinary forethought.

That does not seem to me to be a reasonable exer-
cise of the powers vested in the municipality in re-

(1) 15Ont. App. R. 712. (2) 11U.C.Q.B.8T7.
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CITY OF
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spect of the control of streets or of the control of
sewers.

The last point arises upon the contention that the
municipality is not liable because it has no funds
which can properly be applied to remedy the mischief.
This point with great respect seems to me fto beg the
question. If the mischief is the result of an action-
able wrong it is hardly conceivable that means are not
within the power of the council to remedy it. I do
not, however, enlarge upon the question, but agree
with the view expressed by my brother Idington upon
it.

The appeal should be allowed and the judgment of
the trial judge restored.

Appeal dismissed with costs.
Solicitors for the appellant: McCracken, Henderson,

McDougall & Greene.
Solicitor for the respondent: Taylor McVeity.
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ting their differences in regard to the servitude to the decision
of an arbitrator; (3) Both before and since the promulgation of
the Civil Code, apparent servitudes are not purged by adjudi-
cation on a sale by the sheriff under a writ of execution.

On appeal to the Supreme Court of Canada the judgment appealed
from was affirmed.

APPEAL from the judgment of the Court of King’s
Bench, appeal side(1), which reversed the judgment
of the Superior Court, District of Quebec(2), and
maintained the plaintiff’s action with costs.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington and Maclennan JJ.
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The circumstances of the case are stated in the
judgment of Mr. Justice Girouard, now reported.

J. N. Belleau K.C. and G. G. Stuart K.C. for the
appellant.

C. E. Dorion K.C. for the respondent.

Tur CHIEF JUSTICE—I am of opinion that the
judgment of the Court of King’s Bench ought to be
affirmed and this appeal dismissed with costs for the
reasons given by Mr. Justice Cimon in that court.

G1roUARD J.—Cet appel souléve d’intéressantes
questions de servitude de passage différemment jugées
par les tribunaux inférieurs; d’abord par la cour su-
périeure du District de Québec en faveur de I'appel-
ante et ensuite par la cour d’appel en faveur de Vin-
timé. Nous avons les notes des juges des deux cours,
trés élaborées et contenant un résumé complet des
faits de la cause et des questions de droit qui furent
soulevées devant eux. Tous les juges admettent que le
10 juin, 1817, il a été passé un acte entre Joseph Lé-
pine et John Boyd établissant une servitude entre deux
lots de ville contigus sur la rue d’Auteuil, en la cité de
Québec, savoir une servitude de passage sur le lot
maintenant connu sous le no. 2686 comme fonds ser-
vant au profit du lot 2685 comme fonds dominant.
I’acte qui contient cette servitude a été passé devant
notaire; mais la minute en est disparue et il n’existe,
parait-il, aucune copie. Dans presque tous les actes
de mutation qui suivent, et ils sont nombreux, référ-
ence est faite a cet acte de la maniére la plus formelle,
mais d’une maniére générale, & peu prés dans les
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dits vendeurs peuvent avoir et prétendre, leur résultant de I’acte
d’accord et conventions fait entre eux et le dit sieur John Boyd,
passé devant Mtre. Bélanger, notaire, en date du dix juin, mil huit
cent dix-sept, et auquel le dit acquéreur sera tenu de se conformer
gtrictement.

Puis ’acte de vente de Charles Smith, junior, qui a
acquis le lot 2686, & la date du 21 janvier, 1840:

And also subject to all and singular the charges, clauses and
conditions mentioned and expressed in a certain deed made between
the said Joseph Lépine and John Boyd, passed before Jean Bélanger
and colleague, notaries, the tenth of June, one thousand eight hun-
dred and seventeen, respecting the common passage existing between
the said lot of ground hereby sold and the one remaining to the
said John Phillips, to which deed the said Ann Sprowles, her heirs
and assigns, shall conform in every respect.

Enfin Pacte de vente du méme lot du 10 mars, 1842,
par Mme. Sprowles & Wm. Booth:
subject also by the said purchaser to the observance of all condi-
tions and obligations of a certain deed of agreement entered into
between the said Joseph Lépine and John Boyd, passed before Mtre.
J. Bélanger and colleague, notaries, at Quebec on the tenth day of
June, one thousand eight hundred and seventeen, and which related

to the common wall and passage between the property hereby sold
and that of the said John Phillips adjoining thereto.

Le savant juge qui a rendu le jugement de la cour
de premiére instance a 6t6 d’opinion que ces reconnais-
sances étaient trop vagues et ne rencontraient pas les
exigences des articles 545, 549, 550, 551 et 1213 du
code civil de Québec. En supposant.que ce dernier
article g’applique, 1a doctrine contraire semble préva-
loir; Baudry-Lacantinerie, Dr. C. t. 5, n. 1095, p. 3;
Gilbert sur Sirey, C.C. art. 695, n. 2; il n’exige pas que
toutes les particularités d’une servitude soient par

151, R.
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écrit; il suffit que la substance du titre primordial soit
donnée, ce qui pourra étre prouvé par un commence-
ment de preuve par écrit, d’autres documents, la pos-
session immémoriale et la preuve orale. Presque
toutes les reconnaissances de la servitude portent que
c’est un droit de passage sur un des lots au profit de
Pautre, situés sur la rue d’Auteuil ; voila la substance::
le doute n’est pas possible la-dessus: par conséquent la
nature et la sitvation de la servitude sont spécifiées
dans ces reconnaissances. Reste I’étendue qui ne est
pas: mais ne I'est-elle pas, et particuliérement la situa-
tion, au plan et au compromis signés par Julia Healy
et H. J. Noad, propriétaires respectifs des deux lots &
la date du 29 novembre, 1852, le propriétaire du lot
servant prétendant que ’ayant acheté au shérif il était
libre de la servitude, le propriétaire du lot dominant
soutenant au contraire qu’étant une servitude appar-
ente par la pf)rte de sortie de la cour de Phillips au

.passage et 4 la rue d’Auteunil et vice versd, visible sur

le plan et les lieux, elle n’était pas purgée par le décret.
C’est le seul point qui fut soumis & M. Black, un émi-
nent conseil de la reine, qui devint plus tard juge a
Pamirauté & Québec. M. Black décida en faveur de
la servitude et le principe qu’il a adopté a depuis été
consacré par notre Code de Procédure Civile, art. 780
et 781.

Cette opinion de M. Black n’est d’aucune import-
ance dans cette cause et il importe peu de savoir si
elle a été signifiée aux parties au désir du compromis,
bien que sa production par le demandeur fasse pré-
sumer qu’elle le fut. Quand bien méme cette opinion
n’existerait pas, le résultat serait le méme. Nous trou-
verons toujours dans l’acte de compromis et le plan qui
y est tracé le reconnaissance compléte de I’existence de
la servitude. On lit dans le compromis:
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The proprietor, Mrs. Healey, of the lot on the south side, viz,
Phillips’s lot, now pretends and claims the right of passage and
asserts that this right of passage, being a servitude visible, it was
not incumbent upon her to oppose by an opposition & fin de charge
in order to preserve her right; whereas Mr. Noad, the present

- owner, pretends that the lot of ground purchased by him has been
purged of the said servitude by the sale thereof to him by the
gheriff, in virtue of the process issued in that behalf, and that the
said servitude is not a servitude visible, as it exists in the user of it.

The foregoing case we submit for your consideration and request
your opinion on the following subjects: 1st, whether the said servi-
tude is one known as a servitude visible; 2ndly, whether such ser-
vitude has been lost to the proprietor hereof by failing to fyle an
opposition to conserve such servitude; and 8rdly, whether the lot
purchased at sherifi’s sale without notice of such servitude is purged
of and freed from the said right of passage by such sale.

Voici le plan du passage tracé dans le méme docu-
ment:

A $ Ble
—~ & €
. £ s
Booth's { &
Booth's Yard ﬁ 7] ,
I Shed - Phillip's Yard
= a
3 =
] Z
L
-] ] o
[
-
w
o
-
Booth’s House § Phillip’s House
2
G
D e

D’AUTEUIL STREET

From D to ¢ 25 Feet
From A to D 99 Feet

Quant 4 DPétendue il n’est pas nécessaire qu’elle
soit décrite par le nombre de pieds de largeur et de
profondeur ou hauteur.

Le passage aura I’étendue dont il est capable tel
que délimité au plan. .

La cour d’appel a jugé que tous ces documents
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établissaient la servitude en question conformément
au code, qui seul fut invoqué par les 'parties, et nous
croyons qu’elle a eu raison. La savante analyse que
M. le juge Cimon a faite de la cause me dispense de
plus de commentaires sur ce premier point. J’ajou-
terai quelques remarques sur le droit qui nous régit en

" cette matiére qui formeront le deuxiéme point de la

cause, car je crois que cette cause doit étre décidée
d’aprés le droit antérieur au code, & I’exception des
lois d’enregistrement.

Notre code reproduit avec quelques variations la
coutume de Paris aux articles 186, 215 et 216, sembla-
bles aux articles 225, 227 et 228 de la coutume d’Or-
léans. 11 faut bien remarquer qu’aux dates de la pas-
sation de tous les actes en question c’était la coutume
de Paris qui déterminait les droits des parties et le
code ne peut regevoir d’application qu’en autant qu’il
exprime I’dncien droit. Or, il existe une grande différ-
ence entre article 216 de la coutume et P’article 551
du code. La contume n’exige pas ici que la destina-
tion du pére de famille soit par écrit, c’est-a-dire que
Pécrit soit produit, mais seulement qu’il a été par
écrit; voila tout et si Véerit était perdu la preuve
pouvait s’en faire, comme dans les cas ordinaires. Ici
nous avons la preuve écrite émanant de plusieurs
auteurs de I’appelante que 1’écrit a existé. Ce qui
nous intéresse le plus, c’est que 1a coutume n’exige pas,
comme le code, que ‘“la nature, I’étendue et la situa-
tion” soient spécifiées. L’article 216 dit:

Destination du pdre de famille vaut titre, quand elle est ou a
ésté par écrit et non autrement.

Le droit romain contient plusieurs lois sur la destin-
ation du pére de famille que les auteurs ont interpré-
tées de différentes maniéres. Pothier, “Pandectes de
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Justinien,” t. 4, p. 267, n. XXII., et Toullier, t. 3, n.
612, sont d’opinion que ces lois exigent que la servitude
soit “nommément réservée,” tandis que Gilbert sur
Sirey et Dard, code civil, art. 694, indiquent les lois
romaines comme étant la source de cet article du code
Napoléon qui dispense de toute mention de la servi-
tude si elle est apparente. Voici le texte:

Si le propriétaire de deux héritages entre lesquels il existe un
signe apparent de servitude, dispense de l'un des héritages sans
que la contrat contienne aucune convention relative & la servitude,
elle continue d’exister activement ou passivement en faveur du fonds
aliéné ou sur le fonds aliéné;

et Toullier, t. 3, n, 612, ajoute:

Soit que les signes de servitude existassent avant la réunion des
deux héritages dans la main du méme propriétaire, soit qu’il les
ent établis depuis cette réunion,

3

Or voici comment Pothier commente ’article 228
de la coutume d’Orléans, semblable & V’article 216 de
la coutume de Paris, et I’on verra de suite que P’article

694 n’a fait que sanctionner la doctrine de Pothier:

Lorsque deux héritages, (dit-il), appartiennent au méme maitre,
le service que I'un tire de l'autre, comme lorsqu’une maison a une
vue ou un 8golt sur ’autre, n’est pas servitude, “guic res sua nemini
servit”: L. 26, ff. de servit., pr. rust., c’est destination du pare de
famille. Si par la suite ces deux maisons viennent a appartenir a
différents maitres, soit par l’aliénation que le propriétaire fera de
Pune de ses maisons, ou par le partage qui se fera entre les héri-
tiers, le service que I'une des maisons tire de Tautre, qui était des-
tination du pere de famille, lorsqu'elles appartenaient au méme
maitre, devient un droit de servitude que le propriétaire de cette
maison a sur la maison voisine de qui la sienne tire ce service, sans
quil soit besoin que par Paliénation qui a ét& faite de Yune de ses
maisons, ou par le partage, cette servitude aft 6té expressément
constituée. La raison est que la maison qui a 6té aliénée est censée
Pavoir ét¢ en V’état qu'elle se trouvait; et pareillement que lorsqu-
’elles ont &t& partagées, elles sont censées Vavoir été telles et en
Petat qulelles se trouvaient; et par conséquent Vune comme ayant
la vue, Yégout, ete., sur ’autre, et I'autre comme souffrant cette
vue, cet égout, ete.; ce qui suffit pour &tablir la servitude. Clest
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ce que signifie notre coutume par ces termes, destination de pére de
famille vaut titre.

Pothier ajoute que quand la coutume parle d’écrit
cela doit s’entendre de la preuve littérale que la servi-
tude existait dés le temps que les deux maisons appar-
tenaient au méme maitre, “ce qui,” ajoute-t-il,
peut s’établir par le marché par &crit qui aurait été fait pour la
construction, .par les quittances des ouvriers, ou par quelque acte

qui contiendrait une description de ces maisons dans laquelle la
fendtre ou Pégout seraient énoncés.

La preuve qu’a faite I’intimé est bien plus forte. Il a
produit ’acte de vente du 3 juillet, 1839, passé devant
Mtre. Panet, notaire, par lequel John Phillips, ’ac-
quéreur de Lépine et devenu aussi depuis propriétaire
de Pautre lot, a vendu le lot 2686 & Charles Smith, Jr.,
sujet & la clause suivante:

S}zbjeét also to all and singular the charges, clauses and condi-
tions mentioned and expressed in a certain deed made between the
said Joseph Lépine and John Boyd, passed before J. Bélanger and
colleague, notaries public, the 10th of June, 1817, respecting the
common passage existing between the said lot of ground now ceded
and the one remaining, to the said John Phillips, to which the said

Charles Smith, junior, his heirs and assigns shall conform in every
respect.

Cette reconnaissance établit hors de tout doute que
le passage existait lorsque Phillips était propriétaire
des deux lots et le plan et le compromis plus haut men-
tionnes établissent la situation et I’étendue de ce pas-
sage. L’intimé se trouve donc dans le cas pourvu par
les interprétes les plus exigeants du droit romain. Or le
droit romain, ¢’est le droit commun de la province de
Québec en ’absence de dispositions spéciales.

Enfin, §’il nous est permis de suivre l’opinion de
Pothier sur les coutumes d’Orléans et de Paris, il ne
serait pas méme nécessaire que la servitude ait été ex-
pressément constituée par le propriétaire des deux
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héritages.. Il ne faut pas croire que cette opinion est
isolée. Elle formait la régle de droit adoptée par la
majorité des commentateurs de la coutume, qui faisait
autorité avant le code Napoléon, et par conséquent,
avant notre code. Dard., art. 694, réfere & Merlin,
“Servitude,” par. 19, nos. 2 and 3. C’est aussi le senti-
ment de LeCamus d’Houlouvre, “Coutume du Boulon-
nais,” t. ler., p. 342 ; Rousseau de la Combe, “Jurispru-
dence,” vo. “Servitude,” sec. I1., n. 2, p. 206. Puis je
trouve au répertoire de Guyot, “Servitude” (éd. 1783),
vol. 58, p. 288 et suivantes, une longe étude sur le-sujet,
oll la doctrine et la jurisprudence sont savamment ex-
aminées et discutées. En commencant, & la page 289,
lauteur observe que

lorsque la servitude est désignée par son espdce particulidre, il
1’y a pas de difficulté & la confirmer,

A la page 291, il cite une opinion de Goupy en ré-
ponse & DesGodets ou ce commentateur observe:

11 en est de meéme du droit de passage. Si le propriétaire en
question avait vendu une des deux maisons, avee charge d’un passage
de porte cochére dans le corps du logis sur la rue, c’est--dire si
c’est au milieu ou sur les cotés; je ne pense pas que ce vendeur,
faute d'une plus exacte désignation, fot privé du droit de passage.
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Enfin on apprend au répertoire de Guyot qu’Auza- -

net et deLamoignon sont du méme avis si la servitude
est apparente, et qu'un arrét du 29 mars, 1760, a jugé
dans le méme sens. Puis Pauteur reproduit ’opinion
de Pothier sur ’article 228 de la coutume d’Orléans,
citée plus haut, et la fait suivre de l’approbation
suivante :

Mais si ces servitudes existaient déja lorsque les deux maisons
&taient dans ses mains (sinon comme servitudes, au moins comme
destination de pere de famille), il suffit pour les comserver, soit par

lui-méme, soit par Pacquéreur quand il a vendu I'une des deux
maisons, soit par ses héritiers ou ses légataires lorsqu’ils en font
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le partage, qu'il y ait une preuve par écrit de l’existence de ces
arrangements de famille, pour qu’ils forment de véritables servi-
tudes, quand bien méme il n’en serait rien dit dans le comtrat, le
testament ou le partage qui a mis les deux maisons dans des
maing différentes.

A plus forte raison n’est-il pas nécessaire que la servitude soit
spécifiée de la maniére prescrite par larticle 215 de la coutume
de Paris.

I1 semble bien constant qu’il n’y a pas de différence
substantielle entre 1’ancien droit et P’article 694 du
code Napoléon. Les codificateurs canadiens n’ont pas
reproduit cet article; ils n’en parlent méme pas et ils
ont omis de nous donner la raison de leur silence.
Cependant cet article n’a fait que reproduire I’ancien
droit qui doit ’emporter sur le code, vu que les trans-
actions dont il f’agit ont eu lieu avant le code; et méme
si elles avaient eu lien depuis, ce serait la loi qui
gouvernerait en I’absence de dispositions au code.
(C.C. art. 2613). Il me semble que Particle 2078 de
ce code consacre le méme principe lorsqu’il y a délais-
sement sur une action hypothécaire. Cet article dit:

2078. Les servitudes et droits réels que le tiers détenteur avait sur
Pimmeuble au temps de l’acquisition qu’il en a faite, ou qu’il a
éteints durant sa possession, renaissent aprés le dalaissement.
Voir Laurent, t. 8 n. 302. C’est aussi la régle qui est
consacrée par l'article 560.

En résumé nous sommes d’avis qu’il y a preuve du
droit de passage réclamé par 'intimé, d’abord par les
reconnaissances de l’acte primordial de la servitude
de 1817, complétées par le dit plan et le dit compromis
entre Noad et Healey en 1852: servitude qui est de-
venue éteinte par la confusion qui a résulté du fait que
Phillips est devenu propriétaire des deux lots (C.C.
art. 561); mais qui, étant apparente, revit dés le
moment que le dit Phillips I’a vendu & un tiers; c’est

-]a disposition de ancien droit qui ne fut pas invoquée
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nonobstant nos observations lors de la plaidoirie orale
devant nous, mais que nous ne pouvons ignorer.

Puis enfin on ne peut raisonablement nier, comme
la cour d’appel ’a décidé, et pour des raisons que j’ap-
prouve, que la clause de servitude contenue dans ’acte
de 'vente du 3 juillet, 1839, par Phillips & Charles
Smith, Jr., supplémentée par les autres preuves que
nous avons signalées, ne fasse preuve compléte de l’ex-
istence de la servitude en question d’apres le code, et
j’ajouterai avec encore plus de raison d’aprés ’ancien
droit antérieur au code. .

Je n’ai rien dit d’une ou deux objections qui ont
été faites de la part de l’appelant; savoir 1’une le
défaut d’enregistrement du eompromis et du plan; en-
registrement qui n’est pas nécessaire aux termes de
Particle 2116a du code civil, puisque la servitude est
apparente; et I’autre que l'usage fait du passage en
question n’était que de simple tolérance et de bon voisi-
nage; prétension que l’existence d’un titre & la ser-
vitude repousse évidemment. Il en est de méme du
plaidoyer de prescription par non-usage de trente ans
qui n’est pas établi. Il est en preuve au contraire que
la servitude de ce passage a été exercée depuis un
temps immémorial. Sans titre, cette possession serait
insuffisante; mais elle peut servir & linterpréter et
méme le compléter. Pigeau, “Procédure Civile,” t.
ler., p. 226 (éd. 1787), dit:

C’est une maxime que in antiquis enunciativa probant; par
exemple, dans la coutume de Paris et nombre d’autres, il n'y a
pas de servitudes sans titre; supposez cependant que ma maison
ait un droit de passage par la maison voisine, que je ne représente
pas le titre qui me les donne, mais qu’il y ait dans les titres de
propriété de ma maison, une énonciation de ce droit, cette énoncia-

tion, jointe & une possession de trente années, fait présumer contre
le propriétaire de cette maison voisine, qu’il y ' a eu un titre.
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E’f C’est d’ailleurs ce que la doctrine et la jurispru-
TmomesoN dence enseignent, par exemple un arrét de cette cour
Smﬁm dans la cause de La Commune de Berthier v. Denis
(1), ot un grand nombre d’autorités sont citées.

Pour toutes ces raisons Pappel doit étre renvoyé
avec dépens.

Girouard J.

Davies, IDINGTON and MACLENNAN JJ. agreed that
the appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Pentland, Stuwrt &
' Brodie.

Solicitors for the respondent: Dorion & Marchend.

s

(1) 27 Can. S.C.R. 147. |
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THE NEW YORK HERALD COM-

A . 1908
PANY (PLAINTIFFS) ............. } PPELLANTS; 77

*Nov: 18, 19.
AND —_—
1909
THE OTTAWA CITIZEN COM- Bl 12.

PANY (DEFENDANTS) ............ }RESPONDENTS' —

AND ‘
IN RE PETITION NEW YORK HERALD
AND

IN e PETITION CANADA NEWSPAPER
SYNDICATE. :

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Trade mark—“Busier Brown”—Validity of registration.

The term “Buster Brown” or “Buster Brown and Tige” for use as
the title to a comic section of a newspaper cannot be registered
as a trade mark.

The judgment appealed-from (12 Ex. C.R. 1) was affirmed, Davies
and Duff JJ. dissenting.

APPEAL from the judgment of the Exchequer Court
of Canada(l) dismissing the plaintiffs’ action and
petition and allowing the petition of the Canada News-
paper Syndicate.

The only question for decision on this appeal was
whether or not the registration by the plaintiffs of
the terms “Buster Brown” and “Buster Brown and
Tige” as trade marks, the object being to use them as
titles to a comic section of their newspaper entitled

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Maclennan and Duff JJ.

(1) 12 Ex. C.R. 1.
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them to the exclusive use of such terms for that
purpose and enabled them to prevent the respond-
ents from issuing a comic section with the same titles.
The Exchequer Court judge did not decide the ques-
tion whether or not these terms could be regis-
tered, but dismissed the action on the ground that as
the plaintiffs had issued these sections so entitled for
several years without seeking for protection, they had
become public property which any person could use.
He also granted the petition of the Canada News-
paper Syndicate to have the said terms expunged from
the registry of trade marks and refused that of the -
plaintiffs who asked to have also expunged the same
or similar terms registered by the syndicate.

R. V. Sinclair K.C. and D. H. McLean for the ap-
pellants. The appellants acquired a property in the
term “Buster Brown” by invention and user, and hav-
ing registered it as a trade mark can protect their title
in the courts.

The title of a newspaper can be registered as a
trade mark. Borthwick v. Evening Post(1). And in
the name of a periodical. Gannert v. Rupert(2).

The comic sections of the New York Herald are
vendible and have commercial value. Canada Pub.
Co.v. Gage(8) ; Carey v. Goss (4).

The appellant’s trade mark has been upheld by the
United States courts. New York Herald Co. v. The
Star Co.(5).

FEwart K.C. for the respondents referred to Kose v.
McLean Publishing Co.(6), and The Joseph Dizon

(1) 37 Ch.D. 449. (4) 11 O.R. 619.
(2) 127 Fed. R. 962. (5) 146 Fed. R. 204.
(3) 11 Can. 8.C.R. 306. (6) 24 Ont. App. R. 240.
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Crucible Co. v. Guggenheim (1), in support of his con- 1_92
tention that the appellant could not acquire property New Yorx

in such a term as “Buster Brown.” HeratD Co.
OTTAWA
CrrizeN Co.
THE CHIEF JUSTICE—I concur in the opinion of Tha Ol
Mr. Justice Idington. Justice.

Davies J. (dissenting).—I concur in the judg-
ment of Mr. Justice Duff. _

IpiNeTON J.—The appellant, in business in New
York, published for some years an illustrated comic
section of a newspaper of which the feature is the
continued story of “Buster Brown,” or “Buster
Brown and Tige.”

The originator of the idea would seem to have been
some other publisher who had dropped the continua-
tion of his publication before it was taken up in this
copied and slightly modified form.

The appellant used weekly issues for its own news-
papers periodically as the story developed and sold
thousands of copies to other newspaper publishers to
issue as sections of their newspapers.

In -these latter cases the heading would be made to
conform to the purposes of the respective publishers
of these other newspapers by making the section wear
the name and appear as part of such other newspaper.

The respondent was one of these other publishers
for a time, but, being able to get some one else to con-
tinue the story, with inventions or imaginary ideas or
want of ideas, independently in any case of what the
appellant continued to publish, began and continued
for some time the publication, as a section of its news-

(1) 2 Brews. (Pa.) 321.
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paper, of these new and independent relations of
“Buster Brown’s” doings and his name and supposed
figure.

The appellant’s managers conceived the happy
thought of making trade marks of the name “Buster
Brown” and “Buster Brown and Tige,” and registering
them under the provisions of “The Trade Mark and
Design Act,” and, having managed to get them regis-
tered, proceeded to the Exchequegr Court to have jus-
tice done in the premises.

They failed. I will not say justice failed, but the
suit failed. '

Having got leave, because of the important issues
raised, it appezﬂed here..

The case of trade marks and their recognition by
law as property preceded legislation requiring or
facilitating their registration.

Our Canadian législation in that regard preceded
that in England by some fifteen years.

An Act, 23 Vict. ch. 27, of the old Province of
Canada, which related to trade marks, was punitive
in its character, and, next year, repealed by 24 Vict.
ch. 21, of the same province, which provided for regis-
tration of trade marks as therein defined.

That definition has been in substance, and almost
in the same words, adhered to throughout the many
changes that have taken place, first, in extending the
law to the whole Dominion, and, next, in modifying

‘and extending the means for registration and the

- effect thereof, as well as providing for the registration

and protection of industrial designs.

The decision of this appeal must turn upon the
meaning of the definition given by section 5 of the
Act, as it now stands in chapter 71, section 5, of the
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Revised Statutes of Canada (1906), which is as
follows :— ~ ‘ )

5. All marks, names, labels, brands, packages or other business
devices, which are adopted for use by any person in his trade, busi-
ness, occupation or calling, for the purpose of distinguishing any
manufacture, product or article of any deseription'manufactured,
produced, compounded, packed or offered for sale by him, applied
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in any manner whatever either to such manufacture, product or

article, or to any package, parcel, case, box, or other vessel or
receptacle of any deseription whatsoever containing the same, shall,
for the purposes of this Act, be considered and known as trade marks.

I do not think the alleged trade marks in ques-
tion here fall within this definition of what may be
registered as trade marks. It does not appear to me
either that either of them is or ever was intended as a
device to distinguish anything “manufactured, pro-
duced, compounded, packed or offered for sale” as
described in this section. The plain, ordinary mean-
ing of the words does not warrant putting such an
interpretation on them. ,

The word “produced” is the only one in the defini-
tion that can at all be said to be capable of such ex-
tended meaning as is sought to be placed upon the sec-
tion and that would be a straining of meaning of the
word when we have regard to the setting in which we
find it.

Moreover, when we look at the general scope and
purpose of the Act, it seems quite impossible to sup-
pose it was ever intended to protect property in a dis-
tinguishing mark such as this when applied to the kind
of goods appellant vends when, as it claims, labelled
therewith.

The production which the appellant sells is not a

- kind of paper, or of paper coloured in any particular
way or covered with a peculiar kind of ink or set
forms or figures. It is the nonsense that is produced

16
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. by the brain of the man writing for the diversion of

the idle that in truth is sold.

It may be that kind of brain product that copy-
right might amongst other things be extended to or
that copyright might cover.

I am not, however, going to wander into the field
of whether or not a trade mark can exist in such a
name or names, or in the name of or title given any
literary production of any kind, for I am quite sure it
never was intended this section should apply to such
a thing.

It it did, all that would be needed for a publisher
of copyrighrted works, when the copyright was about
to expire, in order practically to add twenty-five years
to the term of copyright, would be to register the
title and defy any one to use it, though then at liberty
to sell the thing itself without a title.

I think the distinction between copyright and
trade mark registration was intended by the legisla-
ture to be, and that it must be, observed in applying
this Act.

Our statutes and the English Acts are.so different
that, except for the fundamental purpose of determin-
ing whether any device used may, in its manner of use,
be or not be a subject of such property as exists in law
in a trade mark, the English cases are not very help-
ful.

To appreciate “the essentials necessary to consti-
tute a trade mark,” required by sub-section (e) of sec-
tion 11 of our Act, many of these cases may be
valuable.

But, whilst these essentials are necessary condi-
tions to registration, T do not agree that the converse
is true and that the Act extends to everything that
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might by any semblance seem to have such qualities
as a trade mark.

When the cases in England turn as this does on the
meaning of the Act providing for registration, the
result may mislead unless this difference be observed.

I observe in the case of Carey V. Goss(1) the title
to the name of a periodical was registered as a trade
mark and the question tried out as to the infringe-
ment of registration and treated as if quite regular
and, indeed, necessary to maintain the action.

No question seems to have been raised in regard to
the point of whether or not it was properly registered.

Here, however, the right is expressly challenged
on the ground I proceed upon.

I see also that the right to the exclusive use of the
name of a periodical was tried in the case of Rose v.
McLean Publishing Co.(2), without any reference
to the Act in question or of registration. Possibly
there had been registration and that fact was known
to the parties.

But, seeing that the Act requires in cases where its
nrotection ean be invoked that there must be registra-
tion, and so much arguable material in that connec-
tion passed unnoticed, I would have expected to find
reference to the matter unless all concerned had taken
the view that I have, and that such a right of property
as title to a publication did not fall within the Act.

The rights of the parties were decided on other
grounds entirely.

I think the appeal must be dismissed with costs.

MACLENNAN J.—1I agree in the opinion stated by
Mr. Justice Idington.

(1) 11 O.R. 619, (2) 24 Ont. App. R. 240,
16,
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Durr J. (dissenting).—In this case the facts have
been fully stated in the judgment of the learned trial
judge and it will be unnecessary to restate them.

Two questions arise; 1st. Can a combination of
words be lawfully made a trade mark as applied to a
series of comic sections of newspapers periodically
published? 2ndly. Assuming that question to be
answeted in the affirmative, could the particular
combination of words which the appellahts have
registered as their trade mark lawfully be registered
as such? The first of these questions depends upon
the construction of section 5 of the “Trade Mark
and Designs Act,” and with great respect to those
who take a contrary view I really can have no
doubt that such a part of a newspaper is a “pro-
duct” “produced” by the publisher of the news-
paper and therefore within the very words of the sec-
tion. There is nothing in the statute or in the subject
matter with which the statute deals seeming to re-
quire us to give to these words any signification less
narrow than they import in their ordinary use; and we
should not, of course, be justified in restricting their
operation on any vague surmise respecting the policy
of the Act. The argument addressed to us indeed was
to the effect that the title of a periodical publication
is in its nature incapable of becoming the subject
of a trade mark right properly so called. That is
a contention which I think is opposed to a stream of
judicial opinion commencing at least as early as the
year 1858 and embracing the views of judges of great
experience in the subject and of very weighty auth-
ority. In Clement v. Maddick(1l), Vice-Chancellor
Stuart gave relief in an application to restrain the
infringement of a trade mark alleged to exist in

(1) 1 Giff, 98.
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respect of the title of a newspaper known as “Bell’s 1909

Life in London.” The applicant’s right was in that Nsw Yorx
. . . Herarp Co.

case treated as a right resting on trade mark pure =

and simple. ogszEAl:V éo
* ® ¥ s

This is an application in support of the right to property. Duft J.
Lord Cottenham in the case of Millington v. Fox (1) has declared that R
where a trade mark has been innocently and even unconsciously made
use of to the injury of another the owner of the trade mark is
entitled to the protection of this court.

These are the words with which the Viee-Chancellor
opens his judgment at page 100. In Dicks v. Yates
(2), at pages 663, 664, Sir George Jessel M.R. re-
peatedly during the course of the argument intimated
the view that the title of such a publication might be-
come a trade mark and in his judgment there is this
passage:

The adoption of the words as the title of a novel is not new.
But even that would not make invention. It might make a trade
mark, and entitle the owner of the novel to say: “You cannot sell
another novel under that exact title, without any difference, so that
the public will believe they are buying my novel when they are

actually buying yours.” That is trade mark, and that is intel-
ligible. That would apply to newspapers and to serials in general.

In The Licensed Victuallers Newspaper Co. V.
Bingham (3) Bowen L.J. puts the name of the news-
paper touching its capacity to be made the subject of
property as trade mark in the same category as a
word stamped upon a stick of licorice. I do not think
it is the most satisfactory way of dealing with the
opinions cited to say simply, of Sir George Jessel for
instance, that while he used.the words attributed to
him he meant to say something else. Neither do I think
we ought to exert ourselves to discover some ground
for restricting the ordinary meaning of the words

(1) 3 My. & C. 338. (2) 44 1.T. 660.
(3) 38 Ch.D. 139, at p. 143.
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used by the legislature in order to exclude from the
operation of the Act that which at common law seems
very clearly, I think, to have been the subject of
property as trade mark. The American decisions are
almost if not quite uniformly to the same effect.

It is argued, however, that the object to which the
appellants seek to apply the combination of words in
question, being only a part (sometimes indeed not
even an integral or separate part, but a mere section
of a page) of the newspaper itsclf, is for that reason
outside the provisions of section 5. A comic section
of a newspaper may, it seems, be printed on one or
more sheets separated or joined together or only upon
part of a sheet; but I really do not see that this cir-
cumstance makes it any the less a produet or a thing
produced by the publisher. Tf it could be contended
that the term “comic section of newspaper” is not
descriptive of anything having characteristic marks
by which it can be distinguished from other parts of
the newspaper, then the force of this objection would
be apparent. But I do not think there is any ground
for supposing that there can be any real difficulty in
applying the description ‘with sufficient certainty for
all practical purposes.

It is a satisfactory confirmation of one’s view to
find that this very combination of words applied to this
very thing has been held by an able and experienced
American judge, Lacombe J., to be the subject matter
of trade mark ; New York Herald Co. v. Starr Co.(1);
his judgment being affirmed on appeal by the Circuit
Court of Appeals. '

Touching the second question, the principal points
made by the respondents are:

(1) 146 Fed. R. 204.
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(1). That since the appellants were, before regis-
tering the combination of words in question as trade
marks, selling their newspaper, including the comic
sections to which these words were applied, in Canada
without the protection of copyright, and inasmuch as
in the absence of any such protection it would be open
to anybody to reprint the newspaper or the comic sec-
tion including its title, the public thereby acquired
the right t6 the use of the title itself on the principle
accessorium sequitur principaele; and

(2). That the terms “Buster Brown’’ and “Buster
Brown and Tige” represent imaginary beings that
have become a part of the common stock of ideas of
English-speaking North Asnerica and that the terms
have passed into the language as representing these
beings as “Don Quixote” and “Pickwick” repreSent
imaginary personages; the appellants having no ex-

clusive right to describe these beings and their adven-

tures can have no exclusive right to the names. The
first of these points is that upon which the learmed
. trial judge has proceeded; while I should differ upon
any question of the kind raised by this appeal, with
great hesitation, from the view of the learned trial
judge, there seems to me to be some fallacy in the
argument that assuming the public may reproduce the
whole of one of the respondents’ comic sections includ-
ing its title without infringing any legal right, it fol-
lows from this that it may produce its own comic sec-
tion under the distinctive title used by the respond-'
ents to designate theirs.

I have, moreover, already given my.reasons for
thinking that the title of a periodical publication may
validly be made the subject of trade mark rights. The
considerationsindicated apply as well to a copyrighted
publication as to a publication not protected by copy-
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1909 right; and in at least one of the cases mentioned there

S

New Yorx Seems to be no ground for supposing that any such
HEEA;D Co- protection existed. It is manifestly not consistent
corraws with this view to hold that the failure to obtain such

——  protection in respect of the numbers of a periodical

Duff J. .. . - .

—_ " publication would disentitle the proprietor of a pub-
lication to assert a right of property in its title as
founded on trade mark.

In the view I take of the statute I think, too, that
the second of these objections cannot be allowed to pre-
vail. The registration of a trade mark is something
more than primd facie evidence that the proprietor
has a title to the exclusive use of it. Section 13, sub-
section 2, reads as follows:y

Thereafter (that is to say after the registration of the trade
mark) such proprietor shall have the exclusive right to use the trade
mark to designate articles manufactured or sold by him.

The effect of the statute, I think, is that if the
trade mark, so called, falls within the definition given
by section 5 and the conditions of section 13 have been
complied with, the registration alone confers upon the
proprietor the exclusive right to the use of it. The
right of action given by section 19 seems fo be a right
vested in any proprietor of a registered trade mark
and a right which may be asserted against anybody
who uses any such trade mark without the consent of
the proprietor.

Section 11 of the statute provides for a number of
cases in which the minister may refuse to register a
trade mark ; and sub-section (a) of that section would
appear to be broad enough to embrace the very objec-
tions now under consideration. That sub-section
gives the minister power to refuse to register if he is
not satisfied that the applicant is undoubtedly entitled
to the exclusive use of such trade mark. That does
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not mean, I think, that the minister may refuse regis-
tration on the ground that the thing which the appli-
cant proposes to register as his trade mark iz some-
thing in which he has not acquired a property as a
trade mark at common law ; but that the minister may
refuse registration if it is a case in his opinion in
which the applicant has not made out a fair title to
have conferred upon him the legal right to the exclu-
sive use of the thing by the registration of it as a trade
mark under the Act.

Assuming, however, that the question which the
minister is to consider is whether such a legal right
is already vested in the applicant at the time of the
application, still the statute appears to have confided
to him, subject to any reference under section 12 of
the Act, the determination of this question; and where
a statute has committed to a specified authority the
determination of a particular class of questions it
would be repugnant to establish principles to hold
that the decision of the statutory authority acting
within the scope of its duty is, in the absence of fraud
or manifest error of law, open to review in a collateral
proceeding. No such case is made here. The objec-
tion under discussion involves a question of faet
which, supposing the respondents to be right in their
legal contention, we must assume the minister has de-
cided against them. “The Exchequer Court Act”
itself, section 23, seems to provide means by which in
a proper case Steps may be taken to cancel the regis-
tration of a trade mark. Whether in this case grounds
exist for such cancellation does not arise on this appeal.

These considerations seem sufficient also to dispose
of the contention that the respondents in using the
words in question merely as a descriptive heading of
a part of a newspaper containing an account of the
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adventures of the imaginary beings denoted by the
words, have done nothing amounting to an infringe-
ment of the appellants’ rights. If the appellants have
a valid trade mark in these words as applied to comic
sections of newspapers then the use of the words .as
so applied would seem to be actionable at the suit of
the appellants under the plain reading of section 19.

A large part of the argument for the respondents
at Bar proceeded upon the principles assumed to have
been established at common law concerning what are
or are not essential characteristics of a trade mark.
In reaching the conclusions above indicated, I have
proceeded entirely on a construction of the statute;
it appears to me that in construing such a statute there
is some danger of being misled if one allow one’s mind
to be too freely influenced by what the common law
may have determined to be the essential character-
istics of a trade mark.

RE CANADIAN NEWSPAPER SYNDICATE.

I think the petitioners have no status to attack
the appellants’ trade mark. At the time of registra-
tion it is not alleged that the petitioners were using
the combination of words registered by the appellants.
I cannot see on the facts that they have any interest
in the question of the validity of the registration other
than that of the members of the public generally un-
less such an interest is acquired by the simple act of
attempting to use it themselves. I do not think they
can thus acquire such an interest. If on behalf of the
whole public the trade mark is to be attacked there is
a well understood procedure for that.
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Appeal dismissed with costs. 110_9

NEW YORK

. . Herarp Co.
Solicitor for the appellant: Donald Hector McLean. ot

Solicitors for the respondents : Hwart, Osler, Burbidge Crrizex Go.

& Maclaren. -
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THE UNION INVESTMENT COM-

APPELLANTS;
PANY (PLAINTIFFS) ............. } ’

AND

MARTIN W. J. WELLS AND OTHERS

RESPONDENTS.
(DEFENDANTS) . oo cveiveenaeea e

ON APPEAL FROM THE COURT OF KING’S BENCH FOR
MANITOBA.

Practice—Appeal to Privy Council—Stay of execution—~Security.

Where after judgment on appeal to the Supreme Court of Canada
the losing party proposes to appeal to the Judicial Committee of
the Privy Council the court will order proceedings on such
judgment in the court of original jurisdiction to be stayed
on satisfactory security being given for the debt interest and
costs.

' H[ OTION for stay of proceedings pending an applica-

tion to the Judicial Committee of the Privy Council
for leave to appeal.

In Adams & Bgrns v. Bank of M ontreal (1) Mr. Jus-
tice Girouard in chambers refused an application for
a stay of proceedings, pending an application for leave
to appeal to the Privy Council, stating that he had con-
sulted with his brother judges and they all agreed
that it had been the rule invariably to refuse such
stay. It was contended in the present case on behalf
of the applicants that, as pointed out in Mr. Cameron’s
book on the Supreme Court Rules, p. 164, the present
rule 136, which at that time was in force as part

*PRESENT:—Girouard, Davies, Idington, Maclennan and Duff
JdJ.
(1) 31 Can. S.C.R. 223.
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of general order No. 85, did not appear to have 13?_’?
been called to the attention of the court either in the Uniow

case of Adams & Burns v. Bank of Monireal(1), or in INVE%?ENT

any other case where applications were made to stay o o
proceedings pending an appeal to the Judicial Com- ——
mittee. The application, made after the judgment had
been entered and certified to the court of original
jurisdiction, was granted and -the following order
made: '

“Stay of execution for a week granted to put in
security to the satisfaction of the registrar for debt,
interest and costs, the applicant undertaking that his
application to the Privy Council will be made not later
than June 20th, up to which date stay to operate if
security put in as above.”

Bethune, for the application.

Glyn Osler, conira.

On October 20th, 1908, in the case of Monitreal
Light, Heat & Power Co. v. Regan Mr. Justice Duff
made an order staying proceedings on the judgment
of the court in favour of the respondent for one
month, and, if satisfactory security should be given
for the debt; interest and costs on or before Nov. 20th,
further proceedings to be stayed until an application
to the Judicial Committee of the Privy Council for
leave to appeal from said judgment should be disposed
of, applicants to be at liberty to enter judgment to
enable them to apply.

" In the case of The Byron N. White Oo: v. Star Min-
ing and Milling Co. a similar order was made by the
Chief Justice in chambers on March 23rd, 1909.

(1) 31 Can. 8.C.R. 223.
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HERBERT LEWIS HILDRETH

ANT;
(PLAINTIFF) . ..o } APPELLANT;

AND

THE McCORMICK MANUFACTUR-

ESPONDENTS.
ING COMPANY (DEFENDANTS) .. } R

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Patent of imvention—Anticipation.

Canadian patent No. 79392 for improvements in candy-pulling
machines granted on Feb. 17th, 1903, declared void for want
of invention having been anticipated by earlier inventions in the
United States.

Judgment of the Exchequer Court (10 Ex. C.R. 378), reversed on
this point.

(CROSS-APPEAL from the judgment of the Exche-
quer Court of Canada (1) in favour of the plaintiff.
The plaintiff brought action for infringement of
his patent for improvements in candy-pulling
machines claiming damages and injunction. Several
defences were set up, including the following: That
plaintiff’s invention was not new; that it was not use-

- ful; that the public were allowed to use the improve-

ments before the patent issued ; that it was not manu-
factured within two years after the grant of the patent
so that any person could buy it; and that after the ex-
piration of twelve months from the date of the patent
it was imported into Canada. By the judgment of the

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Maclennan and Duff JJ.

(1) 10 Ex. C.R. 378.
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Exchequer Court the patent was declared void on the
ground of non-manufacture for sale within two years
all other grounds of defence except the last being de-
~ cided in plaintiff’s favour. Both parties appealed to
~the Supreme Court of Canada and when the case came
on for hearing it was agreed that only the main appeal
by the plaintiff’s should be argued and the defendant’s
cross-appeal should stand over. On the main appeal
the judgment of the 'Exchequer Court was affirmed
(1). , :
At a later date the defendant’s cross-appeal was
heard.

Gibbons K.C. and Haverson K.C. for the €ross-ap-
pellant.

Anglin K.C. for the cross-respondent.

The judgment of the court was delivered by

IDINGTON J.—A decision against the appellant of
any one of several issues raised by this appeal and
cross-appeal would, if final, be fatal to the appellant’s
case.

At the hearing of the appeal, in 1907, the parties
agreed to confine the argument to the main appeal,
and judgment was given as appears in the report then
published (1).

The appellant, it is said, desires to appeal there-
from and hence the cross-appeal has been recently
argued.

The chief issues raised thereby are that the appel-
lant was not in fact the first and. true inventor, and
that the use by the respondent of the machine, which

(1) 39 Can. S.C.R. 499.
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{’_’v"_{’ it confessedly did use, was not an infringement of the
Humpeere  gppellant’s patent.
MoGoRarox It is also claimed that there was no novelty in the
Mawura> alleged invention as it had at the date of the applica-
Ldington J. tion in fact become by public use thereof publiec pro-
—_— perty; and also that an importation into Canada by
the appellant of one of his machines had the effect, by
virtue of section 38, sub-section (b) of the “Patent
Act,” of nullifying the interest of the appellant in the
patent. .
A brief history of the appellant’s relation to the
claims he makes may help to understand the strength
or weakness thereof.

He had been at the time of the trial, in May, 1906,
a manufacturer of candy for twenty-five years. He
kept a diary from which I quote and extract substance
of events hereinafter referred to. As early as 1890 he
recorded in it: “If T can invent some way of cooking
it quick and pulling it by machine, also cut and wrap
it by machine, then I would be all right. I will try
when I get along a little further.”

In 1894 he engaged a firm of machinists to get up
such machines.

In May, 1897, the diary tells he had paid that firm
$12,000 for wrapping and other machines which
turned out useless, and that he was permitted by them
to engage one Charlie Thibodeau, who had been work-
ing with them, to come to him and he would set up a
machine shop of his own.

On the 29th of May, 1897, he accordingly entered
into a written contract with Thibodeau whereby he
agreed to enter his service for the purpose of perfect-
ing and manufacturing such machines, and to give him
“his best services and also the full benefit of any ‘and
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all inventions or improvements which he had made
or might hereafter make relating to machines or de-
vices in Hildreth’s business.”

He also agreed if Hildreth did not desire to patent
any of said inventions or improvements to keep them
secret.

Having, he claims, succeeded as to a wrapping
machine on the 26th of December, 1897, he records in
his dairy as follows:

. I made a little trial of my idea of a pulling machine, it is on the
principle of hand-pulling. I drove two spikes in a board about
eight inches apart and took a piece of iron in my hand and worked
the batch around the spikes in the form of a figure eight. I think
that is the principle we shall have to go on; we may have two hooks
or pins pull apart drawing the candy and another hook or pin draw-
ing it sideways and the two hooks go back again and take the candy

once more and pull it out again either on a table or up on the side
of the building same as hand pulling.

In November, 1899, he tried a pulling machine.

with rolls, but it would not work.

On the 30th of December, 1899, he records making
a little experiment with the pulling machine. He adds
there had never been one made or used to his knowl-
edge.

"On the 12th of February, 1900, the diary records as
follows:

Received a circular to-day from the Grand Rapids Steam Engine,
Grand Rapids, Mich., of a pulling machine that they had got up.
I sent letter to them for more information, it had a different prin-
ciple than mine. I do not see how they can ever pull candy with it,

but if it will I shall buy one until I can get mine finished; their
machine seems more like a bread mixer than a candy-pulling machine,

On the 19th of the same month he sent them a tele-
gram for one of their machines.

It arrived on the 8th of May following, and on the
10th a man came to set it up, and tested it on the 12th,

17
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when the appellant records it would not work success-
fully, and that “the principle is wrong.” '

Then he says he told Thibodeau to make up the
model and told him how he wanted it.

On the 15th of the same month he tested a mina-
ture of his own and it worked very satisfactorily, and
had added a “reversible motion to the hooks in con-
junction with the figure 8.7 Two days later he tested
the model and “it worked fine.”

On the 21st of May he notes he had written Grand
Rapids in relation to their pulling machine, and adds
“they have given it up for a failure.”

On the 24th, 25th and 26th he records what he is
doing in building his pulling machine and on the said-
26th “we shipped Grand Rapids pulling machine back
to-day a failure.”

The 10th of June he records that his “works fine” -
and he will apply for a patent.

On the 21st September, 1900, he filed in Washing-
ton an application for.a patent for this invention
which is called hereinafter “the pendulum machine”
and in his specification describing it says “the essen-
tial parts of the invention being a plurality of candy-
hooks, a candy-puller and means of producing a rela-
tive in and out motion of these parts.” This and more
was subsequently amended, probably because too in-
definite.

He described it as “a new and useful improvement
in candy-pulling machines.”

On the 23rd October, 1901, Dickinson, the inventor
of the Grand Rapids machine, made his declaration,
to found an application for patent, which was filed in
the following month.
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Then interferences at Washington induced the ap-
pellant to try and defeat Dickinson by acquiring the
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rights of invention of one Jenner, who had in fact, yecemox

but how or when or where does not clearly appear, in-
vented a machine much superior to either that of Dick-
inson or of the apppellant.

This was in 1902 and Jenner pursuant to his agree-
ment with the appellant and in verification of his spe-
cifications as to his invention swore on the 31st Octo-
ber, 1902, for the purpose of making application for
patent, that he believed “himself to be the original and
first and sole inventor of the candy-pulling machine
described and claimed in the said specifications.” The
" application for & patent for this Jenner invention was
filed at Washington the 15th of November, 1902.

Meantime, in July, 1901, Thibodeau, having been
sued by the appellant on the 15th of the previous
March or earlier to restrain him from using a machine
he had invented for candy-pulling, produced it for in-
spection and comparison with the pendulum machine
appellant claimed to have invented.

This Thibodeau machine the appellant saw then
for the first time and he admits it was the invention of
Thibodeau, yet attempts sometimes feebly and at other
times more boldly to claim it to be in principle the
same as his. -

It is admitted, I think, to be in principle identical
with the Jenner machine. Whether admitted or not to
my mind it clearly is so.

The chief difference seems to cons1st in the trans-
mission of the driving power by means of a chain in
one and in the other by a duplicate set of cogged
wheels. .

This Thibodeau machine is that in use by the re-

171

MANUFAC-
TURING CoO.

Idington J.




252

1909
——
HILDRETH
.
McCORMICK
MANUFAC-
TURING CoO.

Idington J.

SUPREME COURT OF CANADA. [VOL. XLL

spondent and it is that use which is claimed by the ap-
pellant to be an infringement of the patent next re-
ferred to.

On the 12th of August, 1902, the appellant filed at
Ottawa his application for a patent in Canada of the
pendulum machine above referred to and on the 17th °
of February, 1903, patent was granted.

It was for an “alleged new and useful improvement
in candy-pulling machines.”

How or why it comes to be thus designated, if as
the diary asserts there never had been a prior candy-
pulling machine in existence, is not explained.

We had before us in argument a model of each of
the machines referred to which I will hereafter refer
to as respectively the Dickinson, the Thibodeau and
the Pendulum machine. ) :

I was unable then, and after much reading of evi-
dence and consideration of the whole matter am un-
able yet, to see how the Thibodeau machine can be said
to be in any respect the same in principle as the Pen-
dulum machine unless we are to seek for the principle
in the motions necessary for pulling candy by means
of hands and hooks on a wall or frame which it is said
have been known for ages.

To use the same or similar motions was necessary
in any method that might be adopted.

Even the appellant does not claim he has a patent
on that, but seems to imagine there is some magic in
the figure 8 that he has adopted and claims as his own
ideal of the product of motion that must be got.

I cannot concede that he by his patent acquired in
law any monopoly of the use of motions that may pro-
duce such a figure or semblance thereof, or that even
when he got a machine that will produce in its paths
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of motion such figure he has escaped from the conse- 1909
quences of copying another man’s machine or its prin- HILDRE’]_‘H
ciple of action or that he will have debarred all others McCOBMIOK
in Canada durmg the life of his patent from so com- Mﬁ%‘é
bining well-known mechanical contrivances as to Idi;Ig't_M1 5
produce the necessary motions in handling and pulling '
candy, even if these motions were in and out or round
about or intersecting paths of such a nature as should
enable one to imagine a succession of figures “8” in
tracing the paths the candy or parts of the machine
may have followed.
It seems to me that the Dickinson machine pro-
duced and could not help producing intersecting paths
that on inspection give evidence of some resemblance
to a figure 8 if there be a charm in that. Of course the
figure 8 it produces is not so elegant as that resulting
from a use of the Pendulum machine. '
When we come to pass this shadow and get to the
substance of things in a comparison of these (Dickin-
son and Pendulum) machines, they are so nearly alike
in their motions, and the Pendulum machine is so
clumsy a contrivance that I think it was by a careful
study of the former and an adherence, indeed a dis-
criminating adherence, to its “mode or motion” that
the Pendulum machine was arrived at; and that the
rotary conception, so widely different, so much more
useful, so much more readily seized by one who had
the inventive faculty, and depended on that alone,
freed from the trammels of a prior model, was possibly
 missed by the appellant.
Dickinson followed probably the baker’s trough
and mixer for his model and the appellant followed, at
as respectable a distance as he knew how the Dickin-
son. It was necessary for him to differentiate from
the model. Even Thibodeau, who was, as appellant
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evidently was not, an expert mechanic, could not
make anything really useful of the appellant’s concep-
tion and instructions, whatever they were, and
dropped them and invented for himself a rotary
machine, 4

If the internal evidence which the diary furnishes
so amply, the external or objective evidence which
comparison of the machines also supplies, and the his-
tory of the case, including appellant’s own evidence,
do not fully support my surmises relative to the appel-
lant and his alleged invention, let us turn to his con-
duct for further cogent evidence of their correctness.

. Why did he, if conscious of his own rectitude and
capacity as an inventor, buy the Jenner invention?

If, as he sWears, the principle of the Thibodeau,
which is another Jenner, are the same as his Pendu-
lum machine, why should he seek for support in the
Jenner and buy it? He replies it was to antedate the
Dickinscn.

But again, how or why or on what grounds? It is
not apparent on the evidence before us that any one
would invest money in its purchase for that reason
alone.

But he seemed afraid of Thibodeauw’s rotary
machine when Thibodeau, the inventor of .it; ventured
to interfere with his claim at Washington.

It seems hard to believe that the appellant did not
know when seeking to restrain Thibodeau why he
sought to restrain him. If he knew that his machine
was only something he pretends now identical in prin-
ciple with his own, why should he feel disturbed?

But, however that may be, having found from in-
spection he got in July, 1901, what it was, why should
he seek in 1902 to buy Jenner’s, which was the same in
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) principie? Besides the priority of date already re-
ferred to he adds it was better to buy him off.
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I find no ground for apprehension unless his was MoCormIc

an imitation of Dickinson’s. If the Dickinson prin-
ciple had not been adopted why seek to antedate it?

1 think it is not unfair to infer that he had not the
confidence he now pretends in the rotary and the pen-
dulum being the same in principle or his pendulum
machine being entirely different from the Dickinson,
and in fact a machine that worked “fine” whilst the
other was a total failure and worthless.

Moreover, why did he knowing of the identity as he
must after in July, 1901, seeing Thibodeau’s which is
identical with Jenner’s induce Jenner on the 31st
October, 1902, to swear he was the sole inventor of the
machine? If his present contention be correct as to
identity in principle of the Thibodeau or its equivalent
the Jenner with his, he (Jenner) was only one of
several inventors of the same thing.

The appellant seems to be in this dilemma. The
development of his pendulum machine from Dickin-
son’s seems much more easy, much more probable than

MANUFAC-
TURING Co.

Idington J.

to suppose that some one else merely developed the

rotary machine in question from the pendulum
machine.

It seems a fair test when we are asked to find the
rotary machine in question an infringement of the
pendulum machine to consider if it is at all probable
that an ordinary skilled mechanic having once seen
the alleged original invention could at once suggest
and apply without the necessity for any inventive
power whatsoever some other arrangement of mechani-
cal contrivances to produce the same result.

If he could not, then he who constructs a new
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machine requiring inventive faculty is entitled to a
patent, or to use as here without patent. -

Of course, if that new machine be but an improve-
ment on the other he inventing it must, if he apply
for a patent, be confined to an invention by way of
improvement. His use without patent must be, of
course, subject to the like limitations.

But if, as Iyﬁndihere, the invention be entirely new .

. and not merely an improvement, he would be entitled

to his patent as for a new machine, or if he did not de-
sire a patent, to use it free from restraint.

Even if in this case it is inconceivable that this
rotary machine is not in fact founded on the earlier
pendulum machine, then to my mind much less can it
be conceived that was not anticipated by the Dickinson
one still earlier.

Then again, the whole story of the appellant, for
long years anxious to design a candy-pulling machine,
beaten after years of speculation as to it, telegraphing

.to have the Dickinson machine sent him, shewing it to

his skilled workman and to his attorney, and attacking
immediately on its arrival with such feverish.haste
the problem he had so long failed to solve and coming
to such sudden unexpected success and in one breath
condemning as total failure that which he desired to
have discarded, and self-approvingly recording how
“finely” his own had worked when in fact it never was
worth much, if anything, not only arouses suspicion,
but when -coupled with a pretty obvious resemblance
between the two and all the other evidence and con-
siderations I have adverted to, leads me to but one
conclusion, and that is that the appellant never in-
vented what he claims and is therefore not entitled to
the relief he asks,
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~ Nor do I think that the Thibodeau machine in E’i)i’
question was an imitation of the appellant’s. Indeed Hiuprers
if the appellant had really supposed it was the result Mccg,'mm
of his instructions to his servant he would, I suspect, %ﬁgg‘;
have used it in applying for his Canadian patent for it Idington J.
was 8o much superior to his pendulum machine. —_

We have to bear in mind that it is the appellant’s
conception we have to consider and not that of his
hired man. His long years of meditation and failure
and the measure of his capacity to understand me-
chanical principles as shewn by his evidence do not
lead me to conceive of the sudden inspiration he got
coming to him save what was derived from the use he
made of the Dickinson machine.

-As to the grounds of his public user giving posses-
sion to the public, I do not think, in the view I take,.
it is necessary to follow that matter very far.

The use extended over several years under such cir-
cumstances of publicity that I would, in consequence
of the view I have taken of the appellant and his case,
feel inclined to seek for corroborative evidence that
measures were really taken to protect his invention
from publication.

In his attempt to establish its utility by his state-
ments as to its being used and yet.hand labour being
~ continued until the rotary machine was installed
when both the pendulum machine and hand labour
disappeared together, one is at a loss to know exactly
what conclusion to arrive at regarding his veracity on
this point of public use.

As to the importation I incline to think it was of
the substantial parts of the machine and hence an
importation of the invention. See interpretation of
the word in the Act. I have not, however, arrived at a
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13?3 final opinion on that as it seems unnecessary to follow
Hmorers  the matter further,
.
MCCORMIOK I think the cross-appeal should be allowed with

%‘iﬁéﬂ costs of appeal and of the trial.

Idington J.

Cross-appeal allowed with costs.

Solicitors for the appellant: Blake, Lash & Cassels.

Solicitors for the respondents: Gibbons, Harper &
Glibbons.
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HELOISE LEMAIGNAN pEKERAN APPRLLANT : *Nov. 50, 23,
GAT (PLAINTIFF)....... e *Dec. 15.

AND

THE EASTERN TOWNSHIPS BANK

ESP .
(DEFENDANT) .. ....vvvrnnn. . SR } RESPONDENT

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Negligence—Sale of rwined building—Personal responsibilitg} of
vendor.

Where a ruined building is sold by A. to B., B. engaging himself to
remove the materials from the ground, there is no responsibility
imposed upon A., under the provisions of article 1054 of the
Civil Code of Lower Canada, in respect of injuries sustained in
consequence of the negligence of B. in the removal of the
materials, as A. had no control over the operations of demoli-
tion and removal by B. and his workmen.

Judgment appealed from (Q.R. 17 K.B. 232) affirmed.

APPEAL from the judgment of the Court of King’s
Bench, appeal side(1), setting aside the judgment
entered upon the verdict of the jury, at the trial,
against the bank, and dismissing the plaintiff’s action
against the bank, with costs.

The appellant brought the action to recover dam-
ages in consequence of the death of her husband,
alleged to have been caused by the negligence of the
respoﬁdent. The respondent was the owner of a build-

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Maclennan and Duff JJ.

(1) QR. 17 K.B. 232,
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110_? ing, in the City of Montreal, which had been seriously
neKiranear damaged by a fire, and, after attempting to make re-
EAS’;'EEN pairs, had sold it to a contractor, named Dagenais,
T°"]§§§§fps who was also a defendant in the action. Dagenais had
——  agreed to remove the materials in the ruined building
and, while the operation of demolition was in progress,
the cornice, which had been insecurely attached by
ropes, and a portion of the walls, fell upon the de-
ceased, who was then engaged in the removal of a fence
which had been placed round an enclosure upon the
sidewalk of the street below, and he died in conse-
quence of the injuries thus received. The negligence
charged against the bank was that the necessary pre-
cautions for the safety of persons in the vicinity of the
ruined building, and required by the city by-laws, had
not been taken either by the bank or by Dagenais, who
was alleged to have been a contractor employed for

the purpose of the demolition of the ruin. -
Upon a verdict by the jury at the trial, judgment
was entered in favour of the plaintiff for $5,500,
against the bank and Dagenais. On an appeal, the
Court of King’s Bench, by the judgment now-appealed
from, set aside the judgment of the trial court, in so far
as it affected the bank, on the ground that the accident
was wholly due to the fault of the purchaser of the
bliilding and that he was not an agent or employee of
the bank for whose acts it could be held responsible.

H. J. Elliott K.C. and Beulac for the appellant.

J. E. Martin K.C. and Dujf for the respondent.

THE CHIEF JUSTICE agreed that the apiJe'al should
be dismissed with costs.
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Girousrp J.—Je wai aucune hésitation 2 con- 1908
firmer le jugement de la cour d’dappel qui me parait DEKERANGAT
inattaquable. Je pourrais purement et simplement T(})Evé;uémngs
me contenter d’adopter les raisons données par le juge- = Banx.
en-chef Taschereau; mais, comme la cause est im-
portante, il est peutédtre bon de résumer en quelques
mots le point en litige. :

Deux réglements de la ville de Montréal déter-
minent la maniére de faire des démolitions de
batisses; I'un (No. 260) -lorsque ces batisses sont
dangereuses et ont été condamnées par Pinspec-
teur; et Pautre (No. 107) lorsqu’il 8’agit d’une démoli-
tion ordinaire dans le but de reconstruire. Il est
admis que la bitisse en question n’était pas dangereuse
et que sa démolition n’a pas été ordonnée par 1’inspec-
teur comme telle. Il s’agit donc d’une construction
nouvelle. Un incendie ayaht détruit le premier étage .
et endommagé le deuxiéme, il fut d’abord question de
réparer ces dommages et un entrepreneur fut choisi
pour l'execution des travaux nécessaires. Cet entre-
preneur donna avis de son intention, aux désirs des
réglements. Mais on s’appergut bientot qu’il valait
mieux démolir toute la bAtisse et en construire une
nouvelle plus moderne. A cet effet 'intimée vendit
tout I’édifice & un nommé Dagenais, entrepreneur bien
connu de Montréal. Elle ne garda, bien entendu,
aucun contrdle sur ’entrepreneur, qui, aux termes de
Particle 415 du code civil, devint propriétaire de la
dite batisse. Il procéda & la démolition et pendant
qu’on était & enlever la corniche an haut de édifice, le
cable qui la retenait se cassa et la corniche alla tomber
sur la téte d’un ouvrier occupé dans le moment a
élever une cloture sur le trottoir. La cour d’appel a
decidé que l’entrepreneur, propriétaire de la batisse,

Girouard J.
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était seul responsable et nous croyons qu’elle a eu

DEKE:Z\:GAT raison. L’article 1054 du code civil est formel. Le

V.
FEASTERN
TowNSHIPS
BANK,

Girouard J.

propriétaire n’est responsable que de la faute de ceux
dont il a le contrdle. On a cité certains arréts des
cours de France ou des distinctions sont faites dans le
cas oll les réglements municipaux imposent au pro-
priétaire certaines précautions pour éviter les acci-
dents. On cite aussi Iarticle 479, par. 4, du code
pénal; mais nous n’avons aucune semblable disposition
soit dans le code civil, soit dans nos lois criminelles.
"Tout ce que nous avons ce sont les réglements munici-
paux; et le réglement No. 107, qui gouverne cette mat-
tiere, est formel. ILe devoir d’enlever une cloture et de
prendre d’autres mesures de précaution pour éviter les
accidents en cas de démolitions et constructions est
imposé A Pentrepreneur et non pas au propriétaire.
Voir section 2. La section 9 dit également que c’est
P’entrepreneur qui est responsable des dommages.
Voir Dalloz, Jurisprudence Générale, 1869, partie, 2,
p- 153. ‘

Je suis donc d’avis de renvoyer Pappel avec dépens.

Davies J—I concur in the result of the judgment
dismissing the appeal.

IpiNgTON J.—I agree this appeal should be dis-
missed, but cannot say I agree in the reasons given by
my brother Girouard J. in notes I have had a chance
of perusing.

It seems safe to say that there was a sale of material
which, so long as undisturbed at the part we are con-
cerned with, was no menace to any one. When the
buyer paid his cash instalment of price he was master
and no one could or did control him.
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1 hesitate, with great respect, to adopt the opinions Lgff
of those who go further and place the case as if iden- peKfirancar
tical with that of a contractor doing the same work. EA:&ERN

The difficulty I have is that, when a sale is made, I TOF s
cannot see how any conditions can be-attached to it Lington J.
requiring in the buyer any sort of qualification as to —
his capacity or equipment for removal of that which
he buys, whether a house or other material such as
piles of lumber or stone.- In the case of the contractor
the capacity may well have to be looked to by him
letting the work.

I do not find in the by-laws of Montreal that pro-
vision for the case of removal of buildings which was
assumed in argument to exist and which public safety
needs.

Nor do I see how the stipulations properly made for
the buyer assuming all risks could alter the legal
quality of what was being contracted for or the conse-
quences thereof.. '

These stipulations were merely the result-of abun-
dant caution.

MACLENNAN J.—I agree in the opinion stated by
Mr. Justice Girouard. -

Durr J.—I agree that the appeal should be dis-
missed with costs.

Appeal dismissed with costs..

Solicitors for the appellant : Goldstein & Beullac.
Solicitors for the respondent: Heneker & Dujf.
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<

AND

RESPONDENT.

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL

SIDE, PROVINCE OF QUEBEC.

Dedication of highway—Conditions in Crown grani—Access to beach

—Plan of subdivision—Destination by owner —Limitation of
user—Long usage by public—Acquisitive prescription—Recitals
in deeds—Cadastral plans, references and notices—Evidence—
Presumptions.

A strip of land, extending from a public road to the River St.

Lawrence, formed part of a beach lot granted by the Crown, in
1854, on condition that, in case of subdivision into building lots,
“a sufficient number of cross-streets shall. be left open so as
to afford easy communication between the public highroad, in
rear of the said beach lot, and low water mark in front thereof.”
Prior to 1865 the lot was subdivided and, on the plan of sub-
division, the strip of land was shewn as a lame or passage.
Reference to this lame or passage was made in-a deed of sale
executed by the owner, in 1865, and the cadastral plan of the
municipality, made in 1879, for registration purposes, shewed it
ag a public road. In 1881, in eonnection with the registration of
charges on the land, the owner made a statutory declaration and
gave a notice to the registrar of deeds, as required by the
“Cadastral Aet,” describing the strip of land in question as
“a road 20- feet wide.” It was also shewn that, during more
that thirty years prior to the action, the strip of land had been
used as a lane or passage by the general publie.

Held, affirming the judgment appealed from (QR. 17 K.B. 60),

Idington J. dissenting, that these ecircumstances constituted
complete, clear and unequivocal evidence of the intention of the
owners of the beach lot to dedicate the strip of land in question

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,

Idington, Maclennan and Duff JJ.
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for the purposes of a public highway, that no formal acceptance 1908
of such dedication‘by the corporation of the municipality was —~
necessary to render such dedication effective in favour of the RH(;,DEB
general public, and that, even if there had originally been any PERUSSE.
limitation reserved as to the use thereof by a special class of -
persons only, it had become a public highway by reason of long
user as such,

Although no right of ownership can be affected by cadastral plans,
they must, in view of their publicity, be considered as having
some probative effect in respect to persons having interests in
the lands described therein.

APPEAL from the judgment of the Court of King’s
Bench, appeal side(1), affirming the judgment, of the
Superior Court, District of Quebec, which maintained
the plaintiff’s action with costs.

By her action, the plaintiff claimed the right to a
declaration that a strip of land between St. Lawrence
Street, in the Town of Lévis, and the River St. Law-
rence, was by destination and dedication intended for
and, by long ilser, had become a public highway, and
asked to have an obstruction removed, and for dam-
ages. :

The judgment of the Superior Court, rendered by
Mr. Justice Lemieux, declared the land in question to
be a public highway, ordered the defendants to remove
the fence which had been placed across it, and that the
defendants in warranty, who had taken up the fait et
cause of the principal defendant, should indemnify
him against the damages, interest and costs which
were awarded to the plaintiff.

The circumstances of the case and the questions at
issue upon this appeal are stated in the judgments now
reported.

(1)Q.R. 17 K.B. 60.
18
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G. Q. Stuart K.C. for the appellants.

C. H. Dorion K.C. and Eusébe Belleaw K.C. for the
respondent.

TaE CHIEF JUSTICE—BYy the action out of which
this appeal arises the plaintiff (now respondent) asks
for a declaration that a small strip of land leading
from St. Lawrence Street, in the Town of Lévis, to-
wards the River St. Lawrence, is a public highway.
The appellant, who sold the property to the defendant,
Vézina, intervened as his warrantor and, taking up
the instance in the cause, denied that the strip of land
in question was a public road or had ever been used as
such. The trial judge held in favour of the plaintiff
and, on appeal to the Court of King’s Bench, his judg-
ment was affirmed, Mr. Justice Bossé dissenting.

The question at issue is a very narrow one and in
my opinion depends largely for its solution upon the
terms of a grant of the foreshore over which the road
passes made by the Crown to Wm. Rhodes, father of
the appellant, by Letters Patent, in 1854.

At that time the beach was open to the public.
Certain censitaires referred to in the grant, and some
of whom are represented by the f)laintiﬁ, owned pro-
perty to the south of the highway now known as St.
Lawrence Street, which separated their lands from
the River St. Lawrence, at this point both tidal and
navigable. It appears by the conditions of the grant
that these censitaires, under the impression no doubt
that they had, as riparian owners, a claim on the
foreshore, sold some beach lots to Rhodes. Further
there is evidence that during the high tides of the
spring and fall the river crossed the highway and
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flowed onto the lands to the south. It might possibly
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be contended on the facts that the censitaires were Ruobes
then riparian owners and entitled as such to a right of prgwes.

access to the river. Lyon v. Fishmongers Co.(1). How-
ever this may be it can at least be said of them, adopt-
ing the language of Lord Cairns in Metropolitan
Board of Works v. McCarthy(2), at page 252, that
they had two highways, the one highway being a road
or a street, and the other, immediately beyond and
abutting upon the road or the street, being a highway
by water. It is further proved as a fact that the
general public had free access to and from the river
from the highway which ran along the shore and in
daily contact with the ebb and flow of the tide.

Briefly stated these were the conditions existing
when the grant was made and in the light of these
conditions we must construe the grant in which are
provisions not usually found in such instruments and
evidently inserted for the purpose of meeting the ex-
ceptional circumstances, as the effect of the grant
must be, if the beach lot was laid out, as contemplated,
in building lots, to cut off the right of access and de-
stroy the highway by water. _

The lot granted by letters patent contains a super-
ficies of 96,198 feet in what is now the Town of Lévis,
immediately opposite the City of Quebec, and proved,
as established in this record, a most valuable conces-
sion. The money consideration for the grant was
£656 19s. 4d., of which one-quarter was payable in
cash and the balance in four equal annual instal-
ments. There are other obligations imposed on the
grantee with respect to the building of wharves which

(1) 1 App. Cas. 662. (2) LR. 7 H.L. 243.

181,

The Chief
Justice.
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all persons are to be permitted to use for the moorage
of vessels and to which free access is to be given both
from the river and the highway; and finally there is
a clause which is for our present purpose the most
important and reads as follows:

Provided always and these our letters patent are granted upon
the ewpress condition that our said grantee, his heirs and assigns do
and shall remounce and give up all and every claim against and
shall hold harmless all and every the censitaires holding lands in the
immediata rear of the beach lot hereby gramted, for or by reason of
any sale or transfer of property by them or any of them heretofore
made to our said graniee or of right of property in the said beach
lot or any part thereof; and further that, in case the said beach lot
shall at any time hereafter be laid out for building lots, ¢ sufficient
number of cross-streets shall be left open so as to afford easy com-
munication between the public highroad in rear of the said beach lot
and low water mark in front thereof, and that such streets shall be

made in the manner and of the dimensijons that shall be prescribed
by municipal regulation then lawfully established.

What is the meaning of the latter part of this
clause? Is it not, under the circumstances to which
T have referred, equivalent to a reservation of so much
of the beach lot as might be necessary to give, by
means of a public highway, easy communication from
the public street to the river in case the beach lot is
thereafter laid out for building purposes? This ap-
pears to me to be very clear.’ In the first part of the
proviso it is made an express condition of the grant
that Rhodes renounces and gives up all claims against
the censitaires which he may have by reason of the
sale made by them to him under the erroneous impres-
sion no doubt that the property in the foreshore passed
to them under their deeds of concession from the
seigneur ; then—the private interests of the censitaires
being protected—the interests of the general public are
safeguarded in the second part. The Crown, as owner
of the foreshore, had undoubtedly the right to cut it
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up and dispose of it as it deemed best ; but clearly in so
doing it owed a duty to the general public, irrespeec-
tive of the special rights of the riparian owners to pro-
tect them in the enjoyment of the common law right of
acces et sortie to the river which they then had and
of which they must necessarily be deprived in the con-
tingency then foreseen that the beach might be laid
out for building lots. It is mot to be assumed that
the Crown would be more solicitous for the private
interests of certain individuals than for the common
law rights of the general' public, and there can be no
doubt in my mind, reading the whole grant, that it
was as clearly the intention of the Crown to protect

269

1908
——
RHEODES

v. -
PERUSSE.

The Chief
‘ Justice.

the right of accés et sortie to the river as it was to

effect a settlement of the disputes then existing be-
tween Rhodes ‘and the censitaires. That Rhodes so
construed his title appears by fair inference from
several deeds to which he was a party and by his
acquiescence in the use made of the strip of land now
in question by the general public during many years.
, Apparently, at some time previous to 1865, it was

decided to lay out the property conveyed by the Crown
to Rhodes, or at least that portion of it lying to the
east, in building lots, as contemplated by the grant,
and in that conmection a plan is said to have been
made by one O’Brien, land surveyor. This plan was
not produced at the trial, although diligent search was
made for it by both parties, and there is no direct evi-
dence that it was prepared under the instructions of
Mr. Rhodes, but both courts below have come to the
conclusion, as warranted by the evidence, that such
a plan was made and existed in 1865. In that year,
Rhodes, and others who had acquired an interest in
the property with him, sold a portion of it to one Simp-
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son, now represented by the respondent, and in the
deed of sale the property is described in these words:

A certain lot or parcel of ground situate and being at the place
called Rhodes’s Cove, heretofore McCaw’s Cove, in the town of Lévis,
containing fifty-nine feet in front and gradually increasing in width
from front to rear until at its extreme depth it measures seventy-six
feet by fifty feet in depth, the whole more or less, English measure,
bounded in front towards the south-east by the public highwaey or
cove road, in rear toward the north-west by a reserved road or street
on one side to the south-west by lot number three sold to the
said William Simpson and on the other side to the north-east by a lane
or passage of the width of twenty feet belween the property above
described and that of Benjamin Huot dit Saint Laurent together with
the right of way over the said passage im common with the neigh-
bouring proprietors as the said lots are laid down and distinguished
under the numbers one and two on the plan of a large extent of pro-
perty drawn up and prepared by G. P. O’Brien of Quebec, land
surveyor, and deposited in the office of Noel Hill Bowen, one of the
subscribing notaries.

This plan here referred to, known in the record as
the O’Brien plan, was evidently from the use made of
it in this deed of sale prepared for the purpose of lay-
ing out the beach in building lots and if not made
under the instructions of Rhodes and his associates
is so fully adopted by them and made part of this
transaction that they and their successors in title
should not be allowed to repudiate it or treat it other-
wise than as conelusively binding upon them for all
the purposes of the deed. The property sold is de-
scribed by metes and bounds, it is true, but also by
reference to the numbers on the plan which is said to
have been deposited of record in the office of one of the
subscribing notaries. It would be impossible to iden-
tify the plan and the deed more closely. It further
appears by the terms used to describe the boundaries
of the lot sold that the strip of land now in question is
called by the vendors a lane or passage (lane is in-
cluded in the word road under the Municipal Law of
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Quebec, art. 19, par. 27), and this lane is said to con-
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nect the public highroad on the southeast with a Ruopms
. D.
reserved road or street on the northwest. The public prrusse.
highroad referred to being the road to the rear of the 5y 5. ¢

beach lot and between which and low water mark easy
communication must, in the terms of the grant, be
- given so that this lane is the means of access reserved
from the public highway to the river and the only
means of access which is proved to exist. It is quite
true that the beach lot does not appear to have been
actually divided into and sold for building purposes
except to a limited extent, but the condition of the
grant is that a street is to be left open to afford easy
communication between the highroad and low water
mark not, as argued here, when the beach lot is
divided up and sold, but when it is laid out in build-
ing lots.

Next in the order of time we have the cadastral
plan prepared in 1879 by the public officials of the pro-
vince for registration purposes and on this plan the
strip of land is indicated as a public road. I concede
that no right of ownership is affected by any error in
the cadastral plan; but it is impossible to imagine
that this plan which the law requires to be kept in a
public office for inspection and correction by parties
interested is not to be considered as of some probative
effect. It was open to examination and no doubt
would and might have been altered if it erroneously
represented the conditions then existing. ‘

Further, on the 5th of August, 1881, Rhodes made
a declaration in writing, as required by the “Cadastral
Act,” in connection with the renewal of the registra-
tion of a ground rent due to him on one of the lots sold
to St. Laurent, which forms part of the beach lot, and

Justice.
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in that declaration this strip is again described as “a
road 20 feet wide.”

We have, therefore, as the foundation of the theory
of dedication: 1st. The grant which in effect provides
in certain contingencies which have been held by both
courts to have arisen for easy communication from the
highroad to the water; 2ndly. The O’Brien plan
adopted by Rhodes which purports to lay out the
beach in building lots, with this lane or passage
marked on it; 3rdly. The deed to Simpson, in Septem-
ber, 1865, with the lane or passage again referred to;
4thly. The eadastral plan on which the strip of land
appears as a highway; 5thly. The notice to the regis-
trar in which Rhodes describes the strip of land as a
road.

In these circumstances, if complete, clear, unequi-
vocal evidence of an intention to dedicate the strip of
land is required, have we not got in such a case as this
where the land came to the grantee originally bur-
dened with the obligation to give easy communication
over it between the public highroad in the rear and
low water mark in the front?

There is also the uncontroverted evidence of usage
by the public, during more than thirty years, of this
lane or passage; and if originally it had been reserved -
for the use of the proprietors and tenants of Rhodes,
has it not, by reason of this long usage, become a
public highway? ’

See Ancien Denisart, vo. “chemin,” no. 11:

Un chemin particulier devient chemin public par la seule posses-
sion du public.

Idem, par. 3, No. 1:

Les simples sentiers dont nous parlons dans le paragraphe
suivant doivent aussi &tre mis au rang des chemins publics, quand le
public est en possession de s’en servir depuis longtemps.
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It has been argued that Rhodes may have intended
by the deed to Simpson to create only a servitude of
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passage, but that contention fails entirely. Such 8 purusss.

servitude, i.e., a real servitude is a charge imposed on
one real estate for the benefit of another belonging to a
different proprietor. Where is the servient and domi-
nant estate here? There is no reference to a particu-
lar-dominant land.

Planiol, vol. 1, p. 590:

Pour qu’il y ait véritablement servitude, il ne suffit pas quun
pronriétaire soit géné dans l’exercise de son droit; il faut qu’il y ait
un fonde dominant. Cest 18 le po