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ERRATA
in volume 1964

Page 167, line 3 from bottom. Read “‘dispose’ instead of ‘“‘disposed’’.

Page 256, delete the last 13 lines starting at words “En vertu . . .”.

Page 257, delete the first 5 lines.

Page 559, line 3 of French Caption. Read ‘“1953-54” instead of “1963-64".
Page 559, line 4 of English Caption. Read ““1953-54" instead of ““1963-64".

in volume 1963

Page 584, line 5 of head-note. Insert “or’’ after ‘“statutory”.
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UNREPORTED JUDGMENTS—JUGEMENTS NON RAPPORTES

The following judgments rendered during the year will not
be reported

Les jugements suivants rendus durant ’année ne seront pas
rapportés

Apexx Conirol Ltd. v. Johnson et al. and Monireal Trust (Man.), appeal
dismissed with costs, May 26, 1964.

Architectural Instituie of B.C. v. Francour and Francour Const. Co., 43
W.W.R. 80, 39 D.L.R. (2d) 590, appeal dismissed with costs, February
7, 1964.

Bishop v. Ontario Securities Commission, [1964] 1 O.R. 17, 41 D.L.R. (2d)
24, appeal dismissed without costs, October 20, 1964.

Boland Foundation v. Moog and Moog (Ont.), appeal dismissed with costs,
November 13, 1964.

Boston Insurance Co. v. Bank of Montreal, [1963] Que. Q.B. 487, appeal
dismissed with costs, May 7, 1964.

British American Oil Co. Lid. v. Roberge, [1964] Que. Q.B. 18, é,ppea,l dis-
missed with costs, June 9, 1964.

Bronfman v. Moore, [1964] Que. Q.B. 675, appeal dismissed with costs,
November 24, 1964.

Clarkson Co. Lid. v. Pickersgill (Ont.), appeal allowed with costs, March 16,
1964.

Clarke-Marlow v. Sharp et al. (Ont.), appeal dismissed with costs, June 23,
1964.

Colonial & Home Fuel Distributors v. Skinners’ Ltd., 39 D.L.R. (2d) 579,
appeal dismissed with costs, October 21, 1964,

Columbia Cellulose Co. et al. v. Continental Casualty Co., 43 W.W.R. 355,
40 D.IL.R. (2d) 297, appeal dismissed with costs, February 12, 1964

Commission des Ecoles Catholiques de Chicoutimi v. Union Professionnelle des
Educateurs de Chicoutims et al., [1964] Que. Q.B. 282, appeal dismissed
with costs, November 26, 1964.

Coté v. Commission de Transport de Monitréal et al., [1964] Que. Q.B. 606,
appeal dismissed with costs, February 27, 1964.

Dominic Supports & Forms Lid. v. Louis Donolo Inc. (Que.), appeal dis-
missed with costs, April 28, 1964,

Fay and Fay v. Verbickas (Ont.), appeal allowed with costs and cross-appeal
dismissed with costs, May 8, 1964.

Gardiner v. Minister of Naitonal Revenue, 63 D.T.C. 1219, appeal dismissed
with costs, November 4, 1964.

Haase v. The Queen (B.C.), appeal dismissed, November 20, 1964.

Lanctét and Fafard v. Plante, [1963] Que. Q B. 787, both appeals dismissed
with costs, March 2, 1964.



vi MEMORANDA

Langstaff Land Development Lid. v. Campbell et al. (Ont.), appeal dismissed
‘with costs, May 12, 1964.

Legault v. Carignan, [1963] Que. Q.B. 222, appeal dismissed with costs,
Cartwright J. dissenting, March 23, 1964.

MacLean v. The Queen, 39 C.R. 404, 3 C.C.C. 118, appeal dismissed,
February 10, 1964.

Meeker v. The Queen (B.C.), appeal dismissed, October 8, 1964.

Packsack Diamond Drills Lid. v. J. K. Smit & Sons International Ltd.,
24 Fox Pat. C. 146, 30 D.L.R. (2d) 46, appeal dismissed with costs,
October 15, 1964.

Potvin v. St-Cyr, [1964] Que. Q.B. 31, appeal dismissed with costs, December
1, 1964.

Queen, The v. Asmussen et al. (Exch.), appeal dismissed with costs and
cross-appeal allowed with costs, June 17, 1964.

Queen, The v. Leclair, [1964] Que. Q.B. 72, appeal dismissed, April 30,
- 1964.

R. & R. E’nterprfises Lid. v. Hamel, [1964] Que. Q.B. 361, appeal dismissed
with costs, June 4, 1964.

Robertson v. Minister of National Revenue, [1963] C.T.C. 550, 63 D.T.C.
1367, appeal dismissed with costs, June 10, 1964.

Robwaral Lid. v. Minister of National Revenue, [1960] Ex. C.R. 221, C.T.C.
16, 60 D.T.C. 1025, appeal dismissed with costs, October 21, 1964.

Rosemount Rental Developments v. City of Medicine Hat et al., 43 D.L.R.
(2d) 433, appeal dismissed with costs, May 20, 1964.

Shepherd v. The Queen (Exch.), appeal dismissed with costs, December 1,
1964.

Swanson Construction Co. v. Governmenit of Manitoba and Dominion Structural
Steel Lid., 43 W.W.R. 385, 399, 40 D.L.R. (2d) 162, 176, appeal dis-
missed with costs, May 27, 1964.



MEMORANDA vii

MOTIONS—REQUETES

Applications for leave to appeal granted are not included in
this list.

Cette liste ne comprend pas les requétes pour permission
d’appeler qui ont été accordées.

Allstate Insurance Co. v. Groulz (Que.), leave to appeal refused with costs,
November 19, 1964.

American Cyanamid v. M yers (Exch.), leave to appeal refused with costs,
July 9, 1964.

Banks v. Upper Lakes Shipping Co. Lid., [1964] Que. Q.B. 594, leave to
appeal refused with costs, June 29, 1964.

Beaudry v. The Queen (Alta.), leave to appeal refused, May 4, 1964.

Blais v. Touchet, [1963] S.C.R. 358, motion for re-hearing refused with costs,
February 3, 1964.

Bouchard v. Ravary et al. (Que.), leave to appeal refused with costs, October 6,
1964.

Cahan v. Jager (Alta.), leave to appeal refused with costs, March 23, 1964.

Carleton, County of v. City of Ottawa (Ont.), motion to adduce new evidence
granted, October 26, 1964.

Clarke-Marlowe v. Sharp et al. (Ont.), leave to appeal refused with costs,
November 16, 1964.

Coco-Cola Co., Ltd. v. Labour Relations Board of Quebec (Que.), leave to
appeal refused with costs, December 2, 1964.

Continental Pharma. et al. v. American Cyanamid (Ont.), leave to appeal
refused with costs, March 19, 1964.

Conwest Exploration Co. v. Letain, [1964] 8.C.R. 20, motion for re-hearing
refused with costs, January 28, 1964.

Craig v. The Queen (Ont.), leave to appeal refused, March 23, 1964.

Croteau et al. v. Auclair, [1963] Que. Q. B 964, leave to appeal refused with
costs, February 27, 1964.

Danis et al. v. Blais (Que.), leave to appeal refused with costs, February
14, 1964.

Darby v. The Queen (B.C.), leave to appeal refused, February 27, 1964.

Deschénes v. The Queen (Ont.), leave to appeal refused, June 22, 1964.

Dominion Textile Co. Litd. v. Labour Relations Board of Province of Quebec,
[1964] Que. Q.B. 256, leave to appeal refused with costs, March 23, 1964.

 Doric Textile Mills Ltd. v. Commassion des Relations Ouvriéres et al. (Que.),
leave to appeal refused with costs, October 9, 1964,

Druce v. The Queen (Ont.), leave to appeal refused, June 8, 1964.

Farmers & Merchants Trust Co. Lid. v. Zimmerman (Sask.), (1963), 45
W.W.R. 310, leave to appeal refused, February 3, 1964.

Floregg vl.g;giboldoro (Ont.), leave to appeal refused with costs, November

R .

Gaskin v. Retail Credit Co., (1964), 43 D.L.R. (2d) 120, leave to appeal

refused without costs, February 4, 1964.

Heftv. Town of Sie. Rose et al., [1964] Que. Q.B. 697, leave to appeal refused
with costs, May 11, 1964.
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Hill v. Hil, (1963), 46 W.W.R. 158, leave to appeal refused with costs,
May 4, 1964.

Hoﬁman—LaRoche Ltd. v. Bell Crazg (Ont.), leave to appeal refused with
costs, September 23, 1964.

Hépital Voghel Inc. v. Moniréal, [1964] Que. Q.B. 391, leave to appeal
refused with costs, March 16 1964.

Hépital Voghel Inc. v. City of Monireal, [1964] Que. Q.B. 391, motion to
quash granted with costs, March 16, 1964. ;

Howard ». California (Man.), leave to appeal refused without costs, March
17, 1964.

Imperial Inv. Corpn. v. Low-Beer (B.C.), leave to appeal refused with
costs, October 14, 1964.

Laporte v. Touzin and Bouchard (Que.), leave to appeal refused with costs,
November 23, 1964.

Madden ». The Queen (Ont.), leave to appeal refused, June 8, 1964.

Marine Pipeline & Dredging Ltd. v. Canadian Fina Oil Lid. (Alta.), leave to
appeal refused with costs, December 7, 1964.

MecCaud v. The Queen (Ont.), application for issuance of writ of habeas
corpus refused, June 8, 1964.

Nicolas v. The Queen, [1964] Que. Q.B. 241, leave to appeal refused, March
16, 1964.

Norcan Oils Lid. v. Fogler (Alta.), motion to adduce new evidence granted,
May 27, 1964.

Oil, Chemical and Atomic. Workers, International Union v. Imperial Oil Lid.,
[1963] S.C.R. 584, motion for re-hearing refused with costs, January 28,
1964.

Paguette v. The Queen (Ont.), leave to appeal refused, January 20, 1964.

Partridge et al. v. Mahler et al. (Ont.), leave to appeal refused with costs,
February 17, 1964.

Petroff v. The Queen (Ont.), leave to appeal refused, February 11, 1964.
Pyper v. The Queen (Man.), leave to appeal refused, February 3, 1964.

Queen, The v. Dubé, (1964), 42 C.R. 168, leave to appeal refused, March 16,
1964.

Queen, The v. Patmore (B.C.), leave to appeal refused, November 9, 1964.
Queen, The ». Vye (Ont.), leave to appeal refused, October 19, 1964.

Read v. The Queen (Ont.), application for issuance of writ of habeas corpus
refused, August 19, 1964.

Read v. The Queen (Ont.), leave to appeal refused, August 19, 1964.

Resnick v. The Queen, [1964] 2 O.R. 101, leave to appeal refused, March 16,
1964.

Scott v. The Queen (Ont.), leave to appeal refused, May 11, 1964.
Selkirk v. The Queen (Ont.), leave to appeal refused, November 2, 1964.

Trans-Canada Feeds v. Union Carbide (Exch.), leave to appeal refused with
costs, July 9, 1964.

Tutty v. The Queen (Alta.), leave to appeal refused, February 27, 1964.

United Steelworkers v. International Nickel Co. of Canada (Ont.), leave to
appeal refused with costs, February 4, 1964.

Viola v. The Queen (Ont.), leave to appeal refused, October 19, 1964.

Williamson et al. v. Summerfeldt (Ont.), leave to appeal refused with costs,
April 28, 1964.

Wilson v. The Queen (B.C.), leave to appeal refused, October 26, 1964.
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S.CR. SUPREME COURT OF CANADA [1964]

ARTURO RAFAEL ESPAILLAT-

RODRIGUEZ ................... APPELLANT;

AND
HER MAJESTY THE QUEEN ........ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

I'mmigration—Person having ceased to be a mon-immigrant applying to
become a permanent resident of Canada—Failure to comply with
regulations as to visa and medical certificate—Deportation order—
Jurisdiction of Special Inquiry Officer—Immigration Act, R.S.C. 19563,
c. 325,

The appellant, a citizen of the Dominican Republic, entered Canada in
November 1961, at which time he held a diplomatic passport. In
January 1962, he exchanged his diplomatic passport for an ordinary
passport. In the following March he reported to an immigration officer,
pursuant to s. 7(3) of the Immigration Act that he had ceased to be
8 non-immigrant and applied to become a permanent resident of Can-
ada. After a hearing before a Special Inquiry Officer under ss. 27 and
28 of the Act, an order of deportation was made against the appellant
on the ground that he was a person other than a person referred to in
8. 28(2) in that, not being a Canadian citizen or a person having Cana-
dian domicile, he was not a person who could come into Canada as of
right, that he was a person seeking .admission to Canada but was a
member of the prohibited class described in s. 5(¢) of the Act because
(a) he was not in possession of a valid and subsisting immigrant visa
issued by a visa officer as required by s. 28(1) of the Immigration
Regulations, Part 1, and (b) his passport did not bear a medieal cer-
tificate duly signed by a medical officer, nor was he in possession of
a medical certificate in the form prescribed by the Minister as required
by s. 29(1) of the said Regulations. An appeal to the Immigration
Appeal Board, under s. 31 of the Act, was dismissed and this decision
was subsequently confirmed by the Minister. The appellant then
brought proceedings by way of certiorari to quash the deportation
order. The application was refused by the High Court and an appeal
to the Court of Appeal was dismissed. The appellant then appealed to
this Court.

Held (Cartwright J. dissenting) : The appeal should be dismissed.

Per Taschereau C.J. and Abbott, Judson and Hall JJ.: The administrative
responsibility of granting or refusing the immigrant visa, required by
the regulations as a condition precedent to landing in Canada, was
entrusted, under the Aect, to certain designated officers located outside
Canada. Immigration officers at points of entry in Canada were given
no authority to grant such a visa. The Minister was given wide dis-
cretionary powers and it might well be that he had power to waive
the visa requirements, but in the present case he was not prepared to
take such action. Regulation 28(1) was not beyond the power of the
Governor in Council to enact.

The Special Inquiry Officer had jurisdiction to make the deportation order.
The hearing was in accordance with the provisions of the Act and the

*PresENT: Taschereau C.J. and Cartwright, Abbott, Judson and Hall JJ.
90129-8—13
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1963 order was based on ‘findings of fact which had not been challenged. The
ESPAI'LLAT- order having been made under the authority of and in compliance
RODRIGUEZ with the Act, under s. 39, a court had no jurisdiction to interfere.

. De Marigny v. Langlais, [1948] S.C.R. 155, referred to. Ex parte Mannira

TEEQUEEN — (1959), 17 DLR. (2d) 482, agreed with.

Per Cartwright J., dissenting: Regulation 28 was procedural rasher than
substantive; and the general words of ss. 5(z) and 7(3) of the Act must
be construed as rendering this regulation inapplicable to an applicant
who is in fact at the time of seeking admission lawfully present in
Canada. Similarly, the purpose of regulation 29 was to prevent a
would-be immigrant setting out for Canada if he falls within classes
(a), (b), (c) or (s) of s. 5 of the Act and in so far as it contemplates
a medical certificate obtained in the country whence the applicant
came it also was inapplicable to the case of a person who has for some
time prior to making application for admission been lawfully present
in Canada. This was not to say that the appellant did not have to
obtain a medical certificate to establish that he did not fall within
any of the aforementioned classes. In the present case there was
uncontradicted sworn testimony that the applicant was in perfect
health and that he asked to be informed t0 whom he could submit
himself for an examination. To deny him this informaticn and a
reasonable time in which to obtain a certificate would be to deny him
the sort of hearing to which under the Act and the commcn law he
was entitled.

Ex parte Mannira, supra; Attorney-General of Canada v. Brert, [1956]
S.C.R. 318, referred to.

APPEAL from an order of the Court of Aprpeal for
Ontario, dismissing an appeal from an order of McRuer
C.J.H.C. Appeal dismissed, Cartwright J. dissenting.

" F. A. Brewn, Q.C., and C. Sirois, for the appellant.

D. 8. Mazwell, Q.C., and N. A. Chalmers, for the
respondent.

The judgment of Taschereau C.J. and Abbott, Judson
and Hall JJ. was delivered by

AsBorT J.:—The appellant, who is a citizen of the
Dominican Republic, entered Canada on or about Novem-
ber 4, 1961, and since that date has not been out of Canada.
On entering Canada, he carried a diplomatic passport issued
by the Dominican Republic which was based on his having
been made Commercial Attaché for that Republic in Iran.
He also held a Canadian diplomatic visa issued at the
Canadian Embassy in the Dominican Republic. He there-
fore entered Canada as a non-immigrant pursuant to para-
graph (a) of subs. (1) of s. 7 of the Immigration Act, R.S.C.
1952, c. 325. -
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His appointment as Commercial Attaché was cancelled 1963

at the beginning of January 1962 and he was then issued %S;};‘gf;é;’;
with an ordinary passport by the Embassy of the Dominican ».
Republic in Ottawa. Apparently he then decided to retire Tem Quaey
“from political ways” and to apply to become a resident of Abbott J.
Canada. -
In March 1962, appellant reported to an immigration
officer pursuant to s. 7(3) of the Immigration Act that he
had ceased to be a non-immigrant and signed an application
form to become a permanent resident in Canada. He was
duly examined pursuant to s. 20 of the Act by an immigra-
tion officer and on July 10, 1962, a report was made by the
said officer to a Special Inquiry Officer pursuant to s. 23
that the appellant was not a Canadian citizen nor a person
who had acquired Canadian domicile and that it would or
might be contrary to the Act or the Immigration Regula-
tions to grant him admission to Canada as a permanent
resident as he was a member of the prohibited class referred
to in subs. (¢) of s. 5 of the Act by reason of the fact:
1. that he was not in possession of a valid and subsisting
immigrant visa, issued by a visa officer, as required by
subs. (1) of s. 28 of the Immigration Regulations,
Part I; and
2. his passport did not bear a medical certificate duly
signed by a medical officer, nor was he in possession of
a medical certificate in the form prescribed by the
Minister, as required by subs. (1) of s. 29 of the Immi-
gration Regulations, Part 1.
On July 17, 1962, a hearing pursuant to ss. 27 and 28 of
the Act was held before Mr. Collingwood Schreiber, a
Special Inquiry Officer at Ottawa, at which the appellant
was represented by counsel. No exception was or has been
taken to the conduect of this hearing.
Immediately following the said inquiry, the Special In-
quiry Officer made an order of deportation against appel-
lant pursuant to s. 28(3) of the Act on the ground that he
was a person other than a person referred to in subs. (2) of
the same section in that, not being a Canadian citizen or a
person having Canadian domicile, he was not a person who
could come into Canada as of right, that he was a person
seeking admission to Canada but was a member of the pro-



1963
——
EsparmLrar-
RODRIGUEZ

v,
THE QUEEN

Abbott J.

R.CS. COUR SUPREME DU CANADA [19641

hibited class described in s. 5(¢) of the Act because (a) he
was not in possession of a valid and subsisting immigrant
visa issued by a visa officer as required by subs. (1) of s. 28
of the Immigration Regulations, Part I, and (b) his pass-
port did not bear a medical certificate duly signed by a
medical officer, nor was he in possession of a medical cer-
tificate in the form prescribed by the Minister as required
by subs. (1) of s. 29 of the said Regulations, Part I. It is
sufficient to support the deportation order that appellant
had failed to comply with either of the said szctions:
De Marigny v. Langlaist.

Appellant appesaled to the Immigration Appeal Board
under s. 31 of the Act and, after a hearing, the Immigration
Appeal Board on August 9, 1962, dismissed this appeal.

On September 19, 1962, the Honourable R. A. Bell, the
then Minister of Citizenship and Immigration, after review-
ing the circumstances of the case, pursuant to s. 31 of the
Immigration Act confirmed the decision of the Immigration
Appeal Board and stated that he did not feel that there was
any justification for his intervention as Minister. On Octo-
ber 25, 1962, after still further representations and after a
further review, the Minister again stated that he could find
no justification for interfering with the deportaticn order
which had been made.

By originating notice of motion dated November 1, 1962,
appellant brought proceedings for an order by way of
certiorari to quash the deportation order “on the ground of
the lack of jurisdiction”. The said application camz on for
hearing before the Chief Justice of the High Court of
Ontario on November 30, 1962, and was dismissed without
written reasons, the learned Chief Justice considering him-
self bound by the decision of the Court of Appeal for
Ontario in Ex parte Mannira?®.

An appeal from this order was dismissed by the Court
of Appeal for Ontario on March 4, 1963, also without
written reasons, that Court no doubt considering itself
bound by its previous decision in the Mannira case. The
present appeal by leave of the Court of Appeal for Ontario
is from that decision. At the hearing before us Mr. Brewin

1119481 8.C.R. 155 at 160, 2 DI.R. 801, 91 C.C.C. 313, 5 CR. 403.
2719591 O.W.N. 109, 17 D.L.R. (2d) 482.
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agreed that if the Mannira case was rightly decided this
appeal fails. In my respectful view it was rightly decided.

In its essential features the present appeal does not
differ in any material respect from that in Ez parte
Mannira. In both cases the appellant had entered Canada
as a non-immigrant. As such, under s. 7(3) of the Act, he
had no higher rights than a would-be immigrant presenting
himself at a port of entry for admission as a permanent
resident of Canada. In both cases appellant was not in
possession of the immigrant visa or the medical certificate
required under the regulations. Such regulations were
passed under s. 61 which in its terms authorizes the
Governor in Council to make regulations respecting “the
terms, conditions and requirements with respect to the
possession of . . . passports, visas or other documents per-
taining to admission; . . .” Regulation 28(1) is such a
regulation and it reads:

28. (1) Every immigrant who secks to land in Canada shall be in pos-
session of a valid and subsisting immigrant visa issued to him by a visa
officer and bearing a serial number which has been recorded by the officer

in a register prescribed by the Minister for that purpose, and unless he
is in possession of such visa, he shall not be granted landing in Canada.

“Visa officer” is defined in regulation 2(h) as follows:

2. (k) “visa officer” means—

(i)' an immigration officer stationed on duty outside of Canada and
authorized by the Minister to issue visas or letters of pre-examina-
tion for the purpose of section 28, and

(ii) in a country where no such immigration officer is stationed
(A) a diplomatic or consular officer of Canada, or
(B) a diplomatic or consular officer of the United Kingdom if there
is no diplomatic or consular officer of Canada in the
counfry; .

The only persons entitled to enter Canada as of right
are Canadian citizens and persons having Canadian domi-
cile. All others desiring to do so must comply with the
requirements of the statute and regulations.

In the Immigration Act, Parliament has provided for
the control of immigration to Canada and for the selection
of prospective immigrants. The regulations passed under
the authority of the Act clearly contemplate. that the
examination of persons seeking permanent admission to
Canada in order to determine their suitability whether
from a medical standpoint, an internal security point of

1963
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1983 view or otherwise, should be conducted abroad, in the home-
Espamar- land of the prospective immigrant. No doubt there are

RODMGUEZ  1und reasons for such a requirement.

8 JU The administrative responsibility of granting or refusing
AbbottJ. the immigrant visa, required by the regulations as a condi-
" tion precedent to landing in Canada, has been entrusted to
certain designated officers located outside Canada. Im-
migration officers at points of entry in Canada are given
no authority to grant such a visa.
. The Minister of Citizenship and Immigration is given
wide discretionary powers under the Act and it may well
be that he has power to waive the visa requirements. The
record shows that in the present case he was not prepared
to take such action.

The word “visa” is used in the Act itself and the term is
familiar to anyone who travels outside the boundaries of
his own country. It is merely a certificate or endorsement
upon a passport or other similar document, made by a
person authorized to do so, that the bearer of the document
is entitled to proceed to the country to which he seeks
entry: See Webster Third New International Dictionary
under the word ‘“visa”.

Appellant submits however that-regulation 2&(1) is
beyond the power of the Governor in Council to enact
because it purports to delegate to specified immigration
officials and diplomatic or consular officers, an absolute
discretion to grant or refuse such immigrant visa. As I
have said, the administrative responsibility of granting or
refusing the immigrant visa required by regulation 28(1)
has been entrusted to certain designated officers located
outside of Canada. It must be entrusted to someone and
the duty of such officers is to ascertain whether or not an
applicant for permanent landing in Canada comes within
one of .the prohibited clagses. That question is a question
of fact. -

The present regulation 28(1) is similar in its terms to
the former regulation - 18(4) considered in Ez parte
Mannira, and on this point I adopt the following state-
ment of Schroeder J.A:

I cannot agree with the submission that Reg. 18(4) is invalid on the
ground that it purports’ to delegate an authority committed to the
Governor-General in Council to officers outside of Canada. There is cer-

1(1959), 17 DLR. (2d) 482 at 491

v,
THE QUEEN
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tainly no factual basis which supports counsel’s suggestion. Moreover it
impresses me that if an officer empowered to issue an immigrant visa were
to exercise his powers improperly, such abuse of authority could hardly be
held to affect the validity of the Regulation.

The Special Inquiry Officer had jurisdiction to make the
deportation order. The hearing before him was in accord-
ance with the provisions of the Immigration Act. The
order was based on findings of fact which have not been
challenged.

There is nothing to indicate that appellant ever applied
to the proper visa officer as defined in s. 2(h) of the
regulations for an immigrant visa. The Examining Officer
and Special Inquiry Officer merely applied, after a hearing
and in accordance with the provisions of the Immigration
Act, regulations validly made by the Governor in Council
to prevent those who come into Canada as non-immigrants
from achieving a preferred or special position in relation
to permanent admission to Canada. The order of deporta-
tion against appellant having been made under the
authority of and in compliance with the provisions of the
Immigration Act, under s. 39, a court has no jurisdiction
to interfere with the order.

The appeal should be dismissed with costs.

CartwricHT J. (dissenting) :—This appeal is brought,
pursuant to leave granted by the Court of Appeal for
Ontario, from an order of that Court dismissing an appeal
from an order of McRuer C.J.H.C. whereby the application
of the appellant for an order in lieu of a writ of certiorar:
to quash a deportation order made against the appellant
on July 17, 1962, by Collingwood Schreiber, a Special
Inquiry Officer, was dismissed.

There is no dispute as to the relevant facts.

The appellant is a citizen of the Dominican Republiec.
He was born in that country on October 2, 1921. He entered
Canada on November 4, 1961, to visit his children who
were attending school in Ottawa. He has remained in this
country ever since. At the time of his entry he held a
diplomatic passport issued by the Dominican Republic
which was based on his having been appointed Commerecial
Attaché for the Dominican Republic in Iran; endorsed on
this passport was a Canadian diplomatic visa issued at the
Canadian Embassy in the said Republic. The appellant’s
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appointment as Commercial Attaché was cancelled at the
beginning of January 1962, and he exchanged his diplomatic
passport for an ordinary passport which was issued to him
at the Embassy of the Dominican Republic in Ottawa on
January 12, 1962. This ordinary passport was cancelled
but was re-validated at the same Embassy on May 29,
1962; it will expire on May 29, 1964.

It is common ground that the appellant entered Canada
lawfully as a non-immigrant. Following the exchange of
his diplomatic passport for an ordinary passport he decided
to seek to become a resident of Canada and early in March
1962, pursuant to s. 7(3) of the Immigration Act, R.S.C.
1952, c. 325, hereinafter referred to as “the Act”, he reported
to an immigration officer at Ottawa that he had ceased to
be a non-immigrant; he was told to return on March 29,
1962, for a further interview.

On March 29, 1962, the appellant was interviewed by
an immigration officer at whose request he signed an
application to become a permanent resident of Canada.
This officer examined the appellant under oath and told
him that he would be informed of the decision made on
his application. Thereafter the appellant attended at the
same office every two weeks to inquire whether a decision
had been reached. On June 13, 1962, the appellant received
a letter dated June 11, 1962, signed by the Immigration
Officer in charge at the Immigration Port of Ottawa, stating
that his application was refused and that he was required
to leave Canada within 30 days.

On July 11, 1962, the appellant received a letter dated
July 10, 1962, from Collingwood Schreiber, Special Inquiry
Officer of the Department of Immigration, stating that his
application had been reviewed by an immigration officer
who had made a report pursuant to s. 23 of the Act which
said, “You are a member of the prohibited class referred
to in Section 5, paragraph ‘t’ of the Immigration Act by
reason of the faet that (i) you are not in possession of a
valid and subsisting immigrant visa issued by the visa
officer as required by subsection (1) of section 23 of the
Immigration Regulations Part I, (ii) your passport does
not bear a medical certificate duly signed by a medical
officer nor are you in possession of a medical certificate in
the form prescribed by the Minister as required by sub-
section (1) of section 29 of the Immigration Regulations



SCR. SUPREME COURT OF CANADA [1964] 11

Part 1.” This letter required the appellant to appear for
a special inquiry on Tuesday, July 17, 1962, at the Im- Espamrar-
migration Office in Ottawa. RopiGuzz
On the following day the appellant attended at the
Immigration Office at Ottawa and asked for arrangements CartwrightJ.
to be made to enable him to be medically examined by a =~
medical officer appointed by the Minister so that he could
obtain a medical certificate as required by the Regulations
but the representative of the Immigration Office informed
the appellant that there was nothing for him to do but wait
and present himself at the special inquiry. -
On July 17, 1962, the appellant attended at the Im-
migration Office and a special inquiry under the Act was
held by the Special Inquiry Officer, Mr. Schreiber. At the
end of the hearing the decision was announced and an
order for the deportation of the appellant was made. The
order recites that under s. 28 of the Immigration Act and
on the basis of the evidence adduced at the inquiry held
at the Immigration Office of Ottawa on July 17, 1962, the
Special Inquiry Officer had reached the decision that the
appellant might not come into Canada or remain in Canada
as of right in that (i) he was not a Canadian citizen, (ii)
he was not a person having a Canadian domicile and that
he was a member of a prohibited class described under
paragraph “t” of s. 5 of the Immigration Act as he could
not or did not fulfil or comply with the conditions or
requirements of the Act or the Regulations by reason of
the fact that (1) he was not in possession of a valid and
subsisting immigrant visa issued by a visa officer as required
by subs. (1) of s. 28 of the Regulations of the Immigration
Act, Part I, and (ii) his passport did not bear a medical
certificate duly signed by a medical officer, nor was he in
possession of a medical certificate in the form presecribed
by the Minister as required by subs. (1) of s. 29 of the
Regulations of the Immigration Act, Part L
An appeal taken to the Immigration Appeal Board was
dismissed on August 9, 1962. Representations were made
to the Minister of Citizenship and Immigration, but the
order for deportation was not altered.
The decision of the Minister not to interfere with the
deportation order was communicated to the appellant’s
solicitor by a letter dated October 25, 1962, and on Novem-
ber 1, 1962, the application to the Supreme Court of On-

1963
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tario to quash that order was launched. The notice of
motion was directed to Mr. Schreiber and he returned to
the Court, the record of his inquiry including the transeript
of the evidence taken before him on July 17, 1962. In
support of the motion was filed an affidavit made by the
appellant in which were set out the facts recited above
amongst others.

The motion was heard by McRuer C.J.H.C. on Novem-
ber 30, 1962, and was dismissed at the conclusion of the
argument without recorded reasons. An appeal heard by
the Court of Appeal on March 4, 1963, was similarly dis-
missed without recorded reasons. It would appear that the
learned Chief Justice of the High Court and the Court of
Appeal regarded themselves as bound by the earlier judg-
ment of the Court of Appeal in Ez parte Mannira', a
decision which counsel for the appellant submits should be
over-ruled.

In support of the appeal counsel for the appellant sub-
mits that the Special Inquiry Officer was without jurisdic-
tion to make the deportation order for the following
reasons:

(a) Regulation 28(1) is wulira vires the Governor in Council as the
said regulation purports to vest in a visa officer absolute and uncontrolled
discretion to grant or refuse a visa as a condition of admission to Canada
without giving any reasons therefor, or granting any hearing to the
would-be immigrant.

(b) Because Regulation 28(1) as applied in the present case is incon-
sistent with the provisions of s. 7, subs. (3) of the Immigration Act.

(¢) Because Regulation 29, in requiring that no immigrant should be
granted landing in Canada without a medical certificate, necessarily con-
templates that the immigrant be given an opportunity to appear before a
medical officer who might grant or refuse a medical certificate in accord-
ance with the regulations and a deportation order made on the basis of
the absence of a medical certificate when no opportunity is afforded to
obtain one is invalid.

(d) In the alternative, Regulation 29 is ultra vires the Governor in
Couneil.

(e) Because the proceedings in this case effectively denied to the
appellant a hearing as to his admissibility provided for by the Immigration
Act.

(f) The order of deportation is incongistent with the Canadian Bill of
Rights, 1960 (Can.), c. 44, s. 2(e).

If, but only if, the deportation order made by the Special
Inquiry Officer was made under the authority and in ac-
cordance with the provisions of the Act the Court would be

1019591 O.WN. 109, 17 DLR. (2d) 482.
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without jurisdiction to quash it, by reason of the provisions 1983

of 5. 39. In dealing with the predecessor of that section in Eseamrar-

Samejima v. The King', Duff J., as he then was, said: R°D‘;)IGUEZ

. . . . . ] THE QUEEN
The chief question I desire to discuss is the effect of section 23 of the —

Immigration Act. The words, “had made or given under the authority and Cartwright J.
in accordance with the provisions of this Act relating to the detention or —
deportation of any rejected immigrant, passenger or other person, upon any

ground whatsoever, unless such person is a Canadian citizen or has Cana-

dian domicile” are an essential part of this section; and its disqualifying
provisions obviously can only take effect where the conditions expressed in

these words are fulfilled. In particular, the phrase “in accordance with the
provisions of this Act” cannot be neglected; their meaning is plain. The

“order” returned as justifying the detention must be “in accordance with

the provisions of this Act”. It must not, that is to say, be essentially an

order made in disregard of some substantive condition laid down by the

Act.

It is necessary to consider the application of the relevant
provisions of the Act to the facts of this particular case.
Section 7(3) of the Act is as follows:

(8) Where any person who entered Canada as a non-immigrant ceases
to be a non-immigrant or to be in the particular class in which he was
admitted as a non-immigrant and, in either case, remains in Canada, he
shall forthwith report such facts to the nearest immigration officer and
present himself for examination at such place and time as he may be
directed and shall, for the purposes of the examination and all other pur-
poses under this Act, be deemed to be a person seeking admission to
Canada.

The appellant complied with the terms of this subsection.

It is not questioned that the Special Inquiry Officer,
Mr. Schreiber, had authority to enter upon and hold the
hearing which took place before him on July 17, 1962.
The procedure to be followed and the duties of the Special
Inquiry Officer in respect of the hearing are laid down in
8. 27 and subss. (1) and (2) and (8) of s. 28 of the Act
which read as follows:

27 (1) An inquiry by a Special Inquiry Officer shall be separate and
apart from the public but in the presence of the person concerned
wherever practicable.

(2) The person concerned, if he so desires and at his own expense,
shall have the right to obtain and to be represented by counsel at his
hearing.

(3) The Special Inquiry Officer may at the hearing receive and base
his decision upon evidence considered credible or trustworthy by him in
the circumstances of each case. ,

(4) Where an inquiry relates to a person seeking to come into Canada,
the burden of proving that he is not prohibited from coming into Canada
rests upon him.

1[1032] S.C.R. 640 at 641, 4 DL.R. 246, 58 C.C.C. 300.

s
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1963 28 (1) At the conclusion of the hearing of an inquiry, ths Special

ESPA'ILLAT- Inquiry Officer shall render his decision as soon as possible and shall render
Roprigugz it in the presence of the person concerned wherever practicable.

(2) Where the Special Inquiry Officer decides that the person con-

v.
TEE QUEEN cormed is a person who

Cartwright J. (@) may come into or remain in Canada as of right;

(b) in the case of a person seeking admission to Canada, is not a
member of a prohibited class; or

(c) in the case of a person who is in Canada, is not proven to be a
person described in paragraph (a), (b), (c¢), (d) or (e} of sub-
section (1) of section 19,
he shall, upon rendering his decision, admit or let such person come into
Canada or remain therein, as the case may be.

(3) In the case of a person other than a person referred to in subsec-
tion (2), the Special Inquiry Officer shall, upon rendering his decision,
make an order for the deportation of such person.

The inquiry was held in the presence of the appellant
and he was represented by counsel.

It has already been mentioned that the Special Inquiry
Officer returned to the Court the transeript of the evidence
taken before him. There is nothing in that evidence to
suggest that the appellant is a member of any prchibited
class other than the class desecribed in clause (¢) of s. 5,
upon which the decision of the Special Inquiry Officer was
based. In particular, the unchallenged evidence shewed
that the appellant was possessed of ample means and that
he and the other members of his family were in excellent
health.

By reason of the concluding words of subs. (3) of s. 7,
quoted above,—“and shall, for the purposes of the exam-
ination and all other purposes under this Aect, be deemed
to be a person seeking admission to Canada” the duty of
the Special Inquiry Officer was that preseribed by clause
(b) of subs. (2) of s. 28, quoted above, that is to say, he
was required to decide whether the appellant was or was
not a member of a prohibited class.

The Special Inquiry Officer having decided to make a
deportation order was required by s. 13(a) of Immigration
Regulations, Part II to forthwith inform the appellant

. “as to the provisions of the Act or the Regulations pursuant
to which the order was made”. This duty was duly per-
formed. ‘

The answer to the question whether or not the depor-
tation order was made in accordance with the provisions
of the Act depends upon the construction of the relevant
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provisions of the Act and of the Regulations and upon 1963
whether the Regulations relied on by the respondent are Esrparizar-
intra vires of the Governor General in Council. Robrigozz

In entering upon the question of construction, the Act THE_E_UEEN
and the valid relevant Regulations must be read together CartwrightJ.
and considered as a whole; and it is necessary to bear in =~
mind the rule of construction expressed in the maxim
“Verba generalia restringuntur ad habilitatem rei vel
aptitudinem personae”. (Bac. Max. Reg. 10). The following
passage in Maxwell on Interpretation of Statutes, 9th ed.,

1946, at p. 63 has often been quoted with approval:

It is in the interpretation of general words and phrases that the prin-
ciple of strictly adapting the meaning to the particular subject-matter with
reference to which the words are used finds its most frequent application.
However wide in the abstract, they are more or less elastic, and admit of
restriction or expansion to suit the subject-matter, While expressing truly
enough all that the Legislature intended, they frequently express more,
in their literal meaning and natural force; and it is necessary to give them
the meaning which best suits the scope and object of the statute without
extending to ground foreign to the intention. It is, therefore, & canon of
interpretation that all words, if they be general and not express and
precise, are to be restricted to the fitness of the matter. They are to be
construed as particular if the intention be particular; that is, they must be
understood as used with reference to the subject-matter in the mind of the
Legislature, and limited to it.

We are particularly concerned with s. 5(¢) of the Act
and with ss. 28(1) and 29(1) of the Immigration Regu-
lations, Part I. These read as follows:

5. No person, other than a person referred to in subsection (2) of
section 7, shall be admitted to Canada if he is a member of any of the
following classes of persons:

* * *

(£) persons who cannot or do not fulfil or comply with any of the
conditions or requirements of this Act or the regulations or any orders
lawfully made or given under this Act or the regulations. (Subs. ( 2) of

s. 7 has no application to the facts of this case).

28 (1) Every immigrant who seeks to land in Canada shall be in
possession of a valid and subgisting immigrant visa issued to him by a
visa officer and bearing a serial number which has been recorded by the
officer in a register prescribed by the Minister for that purpose, and unless
he is in possession of such visa, he shall not be granted landing in Canada.

29 (1) No immigrant shall be granted landing in Canada (g) if his
passport, certificate of identity or other travel document required by these
Regulations does not bear a medical certificate duly signed by a medical
officer, or

(b) if he is not in possession of a medical certificate, in the form
prescribed by the Minister, showing that he does not fall within one of the
classes described in paragraph (a), (b), (¢), or (s) of section 5 of the Act.
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The evidence of the appellant taken at the hearing on
July 17, 1962, established that at that time he was not in
possession of an immigrant visa, his passport did not bear

TreQueeN g medical certificate and he was not in possession of a
Cartwright J. medical certificate in the form referred to in s. 29(1)(b).

On proof or admission of these facts the Special Inquiry
Officer decided that he was required by subs. (3) of s. 28
to make an order of deportation. This view was supported
by the judgment of the Court of Appeal in Fz parte
Mannira, supra, in which case a similar order made by the
same Special Inquiry Officer was ordered to be quashed
by a judgment of Ferguson J.!, but was upheld by the
Court of Appeal.

If the words of s. 5(¢) and s. 7(3) of the Act and ss. 28
and 29 of the Regulations are interpreted literally they
would seem to require the making of a deportation order
in this case; but, in my opinion, the general words with
which s. 7(3) concludes cannot be applied literally to a
person who has for some time been lawfully in Canada and
who entered Canada under such circumstances that he
would not have and would not be required to have either
an Immigrant visa as described in s. 28(1) or a medical
certificate as deseribed in s. 29(1) of the Regulations. Such
a literal application would in most, if not all, cases arising
under s. 7(3) render the inquiry a mere formality bound
to result in the making of a deportation order; the effect
of the subsection would be to require the person concerned
to return whence he came rather than to require the hold-
ing of an inquiry as to whether he was a member of any
prohibited class.

When the Act is read as a whole its purpose is plain.
It regulates the admission to Canada of persons who are
neither Canadian citizens nor possessed of Canadian
domicile as defined in the Act and the expulsion of such
persons who may have been allowed to enter. A person
who seeks to enter Canada as an immigrant is entitled to
a hearing (s. 20(1) and s. 27 of the Act). The burden of
proving that he is not prohibited from coming into Canada
rests upon him, (s. 27(4)), but if he succeeds in proving
this before the Special Inquiry Officer, it is the duty of
that officer to admit him and the applicant has a cor-
responding right to be admitted (s. 28(2)(b)).

1 (1958), 16 D.L.R. (2d) 450.
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The prohibited classes are numerous. Section 5 contains 1963

twenty subdivisions, a number of which in turn contain %SPAIHAAT-
the descriptions of several classes. In addition to these the g "
Governor General in Council has authority under s. 61 of THE QueeN

the Act to prescribe additional prohibited classes. Cartwright J.

The vital question in the case of a would-be immigrant
is whether in fact he comes within any prohibited class.

Assuming for the purposes of construction that s. 28 of
the Immigration Regulations, Part 1, is valid, it contem-
plates that a person in a foreign country who wishes to
immigrate to Canada shall obtain an immigrant visa from
a visa officer which by s. 2(h) of the Regulations is defined
as meaning:

(i) an immigration officer stationed on duty outside of Canada and

authorized by the Minister to issue visas or letters of pre-examina-
tion for the purpose of section 28, and
(ii) in a country where no suqh immigration officer is stationed
(A) a diplomatic or consular officer of Canada, or
(B) a diplomatic or consular officer of the United Kingdom if there
is no diplomatic or consular officer of Canada in the
country, .. .

The regulations are silent as to what are the duties of the
visa officer but it may, I think, be assumed that he would
make some sort of inquiry as to whether the-applicant for
the visa came within any of the prohibited classes so as
to prevent a person setting out on the journey to Canada
when it appeared probable that he could not be admitted.
This section of the Regulations does not create a disability
to admission to Canada in the nature of an additional
prohibited class, rather it envisages a preliminary inquiry
as to whether the applicant falls within any of the
prohibited classes already created. It is procedural rather
than substantive; and, in"my opinion, the general words
of ss. 5(¢) and 7(3) of the Aet must be construed as
rendering s. 28 inapplicable to an applicant who is in fact
at the time of seeking admission lawfully present in
Canada. To hold that in the case of such a person a pre-
liminary inquiry must be held in the foreign country
whence he came would be contrary to the maxim, lex
neminem cogit ad vang seu inutilia, which this Court has
held may be of assistance in construing a statutory pro-
vision; vide The Queen v. Crawford'.

119601 S.C.R. 527 at 539.
90129-8—2
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1963 If the Special Inquiry Officer finds it necessary to make

%smnmm—‘ inquiries or obtain evidence in the country whence the
OPPGURE  applicant came, the regulations give him ample powers to

Trz QuesN gdjourn the hearing.

CartfightJ- Turning to s. 29 of the Regulations its purpose is
similarly to prevent a would-be immigrant setting out for
Canada if he falls within classes (a), (b), (¢) or (8) of
s. 5 of the Act and in so far as it contemplates a medical
certificate obtained in the country whence the applicant
came it also is, in my opinion, inapplicable to the case of
a person who has for some time prior to making applica-
tion for admission been lawfully present in Canada. This
is not to say that the appellant does not have to obtain a
medical certificate to establish that he does not fall within
any of the classes mentioned. In the case before us there
is uncontradicted sworn testimony that the applicant is
in perfeet health and that he asked to be informed to whom
he could submit himself for an examination. To deny him
this information and a reasonable time in which to obtain
a certificate would, in my opinion, be to deny him the
sort of hearing to which under the Act and the common
law he was entitled.

The view that the provisions of ss. 28 and 29 of the
Regulations deal with preliminary matters is strengthened
by the wording of s. 30:

The passing of any test or medical examination outside of Canada or
the issue of a visa, letter of pre-examination or medical certficate as

provided for in these Regulations is not conclusive of any matter that is
relevant in determining the admissibility of any person to Canada.

For the above reasons it is my opinion that the Special
Inquiry Officer erred in his interpretation and application
of the Act and of the Regulations and that he should have
proceeded to inquire and decide whether the appellant was
in fact a member of any prohibited clags and should have
given the appellant an opportunity to obtain a medical
certificate shewing that he did not fall within any of the
classes (a), (b), (¢) and (s) of s. 5 of the Act. It follows
from this that the deportation order which he made was
not made in accordance with the provisions of the Act.

Since in reaching this conclusion I have assumed, with-
out deciding, that ss. 28 and 29 of the Regulations Part I
are intra vires of the Governor General in Council, I do
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not find it necessary to decide the question of their validity ﬁe_:’:
and express no final opinion upon it. Espaniar-
Ropricurz

. However, since the judgments in the Courts below and Tets &mm
the reasons of the majority in this Court are founded, in =~
part at least, upon the view that s. 28(1) of the Regula- cmﬂght'l'
tions, Part I, is valid and is applicable to the appellant in
the circumstances of this case, I venture to suggest that
the reasons of the Court of Appeal in Ex parte Mannira,
supra, do not provide an adequate answer to the argument
of counsel for the appellant based on the decision of this
Court in Attorney General of Canada v. Brent.

If, as a matter of construction, s. 28(1) of the Regula-
tions, Part I, casts upon the visa officer the duty of issuing
a non-immigrant visa whenever an applicant therefor
establishes that he is not a member of any prohibited class
then, for the reasons given above, it is not, in my opinion,
applicable in the particular circumstances of the case at
bar. If, on the other hand, this section of the Regulations

casts no such duty on the visa officer it results that it is
committed to his uncontrolled individual judgment to
grant or withhold the visa as he sees fit and the delegation
of authority to him is even wider than that which in the
Brent case, this Court held to be ulira vires of the Governor
in Counecil.

I would allow the appeal with costs throughout, set aside
the orders of the Court of Appeal and of McRuer C.J.H.C.

and direct that an order be made quashing the deportation
order made by the Special Inquiry Officer on July 17, 1962,

Appeal dismissed with costs, Cartwright J. dissenting.

Solicitors for the appellant: Vincent, Addy, Charbonneau,
Mercier & Sirots, Ottawa.

Solicitor for the respondent: D. 8. Mazwell, Otiawa.

1719561 SCR. 318, 2 DLR. (2d) 503.
90129-8—23
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CONWEST . EXPLORATION COM-
PANY LIMITED, CASSIAR AS- .
BESTOS CORPORATION LIMITED, ; Aprmiiants;
- KUTCHO CREEK ASBESTOS COM-
PANY LIMITED (Defendants) . ...

~

‘ AND
FELIX LETAIN (Plaintif)) .............. RESPONDENT.
AND

CASSIAR ASBESTOS CORPORATION
LIMITED, ano KUTCHO CREEK

* ASBESTOS COMPANY LIMITED ( ATPPLIANTS;
(Defendants)

AND

FELIX LETAIN (Plaintiff) .............. RESPONDENT.

CONWEST ~EXPLORATION COM.-
PANY LIMITED anp CASSIAR AS-

. BESTOS CORPORATION LIMITED | APPELLANTS;
(Plaintiffs) ......... ... ...
\ : AND ‘

FELIX LETAIN (Defendant) ............ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR
. BRITISH COLUMBIA

Coniracts—Opiion agreement—Obligation on part of optionee to cause
company to be incorporated by fixed date to hold claims under option—
Letters patent sealed and issued after fired date but bearing earlier
date—Whether terms of option complied with—Whether defence of
equitable estoppel available to optionee.

Under an option agreement, dated July 26, 1955, the obligations of the
optionee, the appellant company Conwest, were (a) to cause to be
incorporated a company on or before QOctober 1, 1958, to hold certain
mining claims owned by the optionor, the respondent L, and (b) to
allot and issue to L not less than 50,000 shares of this company. On
September 14, 1955, L. executed a transfer of the optioned claims to
Conwest to be held subject to the terms of the agreement. I, then

*PrEsENT: Taschereau, CarﬁWright, Martland, Judson and Ritchie JJ.
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borrowed money from' Conwest, and, in satisfaction, under a written 1963
loan agreement, Conwest agreed to take 13,000 of L’s 50,000 shares Co;;;;as'r
in the proposed company. The remaining 37,000 shares were optioned Fxproration
to Conwest in four blocks to be taken up on February 15, in the years . Co. L.
1958, 1959, 1960 and 1961. The first block, consisting of 5,000 shares, etal.

was taken up on the specified date. LEgAIN

Conwest filed an application on September 18, 1958, for the incorporation —_—
of the company under the Dominion Companies Act, and was notified
by the Director of Companies that letters patent were being prepared
and would bear date September 25, 1958. Conwest then decided to
invite L to have his name appear in the proposed company; on
September 26, 1958, L agreed to this use of his name. The Director
wrote to inquire about the nature of L’s interest in the company, and
in a declaration signed on October 7, L stated that he would have a
substantial interest therein. Two days later I sent a telegram to the
Director withdrawing his consent to the use of hig name and stating
that in his opinion his contract with Conwest was null ‘and void.

The letters patent, bearing date September 25, 1958, were actually sealed
and issued on October 20, 1958. The company subsequently issued
32,000 shares to L. Tenders were made for the several blocks of shares,
as provided for by the loan agreement, but these tenders were refused.

L sought return of the claims held under option and the transfer of other
contiguous claims staked by Conwest on the ground that the latter,
not having performed the conditions precedent to the exercise of the
option, had lost all its rights. According to the incorporating authority,

- the company came into being on September 25, 1958. Conwest claimed
that this constituted performance of its contract. Ii maintained that
he was entitled to have a company whose letters patent were actually
sealed and issued on or before October 1, 1958. Three actions were tried
together and the first two, brought by L, were dismissed. In the third
action, Conwest was given specific performance of the share option
agreement. An appeal from the judgment of the trial judge was
allowed by the Court of Appeal, which held that Conwest had failed
to comply with the terms of the option.

Held (Martland and Ritchie JJ. dissenting) : The appeals should be allowed
and the judgment at trial restored.

Per Taschereau CJ. and Cartwright and Judson JJ.: The share option
agreement had effected an important modification of the claims option
agreement of July 1955. On October 1, 1958, L was no longer in a
position to demand a freely-transferable certificate for the shares to
which he was entitled under the option. The result of the two agree-
ments was that L had no interest in the incorporation of the company
until Conwest failed on February 15, 1959, 1960 and 1961, to take up
any of the instalments of shares under option.

Moreover, under the claims option agreement Conwest could choose to
incorporate the company under the Companies Act of Canada, and rely
on 8. 133 to show to L that the incorporating authority had conferred
a status upon this company from September 25, 1958. The application
for incorporation had been completed by that date, the incorporating
fees had been paid and the letter sent by the Director of Companies.
Nothing more remained for Conwest to do. The rest was departmental
routine, and on this basis alone Conwest had performed its contract
precisely and exactly.
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1963 Also, L, by his intervention in the incorporation of the company before
" October 1, 1958, and continuing after that date, provided Ccawest with

Eg‘,’;mfm an equitable defence against a claim for the re-transfer of the claims

Co. L. under option and the transfer of the claims staked by Conwest. Hughes

etal. v. Metropolitan Railway Co. (1877), 2 App. Cas. 439; Pierce v. Empey,
LElT).;IN [1939] S.C.R. 247, referred to.

— Per Cartwright J.: L was not simply resisting an attempt to enforce the
option; he was seeking to compel the conveyance to himself not only
of the claims which he caused to be transferred to Conwest but also of
a number of other claims which were never his. While the appellant
was entitled to succeed without the necessity of relying on the defence
of equitable estoppel, that defence was available in the circumstances
of this case.

Per Martland J., dissenting: Conwest was not seeking to raiss equitable
estoppel as a defence to the strict enforcement by L of his contractual
rights. L did not need to take any steps to terminate the option agree-
ment, for it terminated automatically upon expiration of the option
period. Conwest was really seeking to use equitable estoppel as a
means of establishing that there was an extension of the option period.
But such an extension would involve the making of a new contract and
for such a contract there was no consideration. Equitable estoppel had
no application to this type of case. Combe v. Combe, [1951]1 2 K B. 215,
referred to.

Per Martland and Ritchie JJ., dissenting: Even if it were to be accepted
that the phrase “causing to be incorporated” as employed in the claims
option was equivalent to “taking all reasonable steps to bring about
incorporation”, the actions of the appellants still fell short of com-
pliance with that condition. No steps were taken to this end for a
period of three years after the date of the agreement. When applica-
tion for incorporation was made on September 18th, it proved to be
too late for the eharter to be granted “on or before October 1st, 1958”7,
and the fact that it was made effective, when granted, as of an earlier
date could not alter the position which existed on October 2nd, at
which time no company had been incorporated and the claims option
had lapsed.

If any delay in incorporation was caused by the suggestion that L’s name
be used, it was caused by the appellants. His consent given on Septem-
ber 26th, could not be regarded as a waiver of the terms of the option.
Even if I’s “declaration of substantial interest” which was not given
until October 7th was to be treated as an acceptance by him of the
fact that the company had not been incorporated and an acquiescence
in delay, this could not serve to reinstate the lapsed opticn. The law
is well settled that once it has expired an option cannot be revived
without a new agreement for valuable consideration. Dibbins v.
Dibbins, [1896] 2 Ch. 348, referred to.

‘The contention that the share option agreement was consistent only with
L having waived strict compliance with the claims opticn was also
rejected. The share option was concerned with shares in a company
to be incorporated on or before October 1, 1958, and Conwest’s failure
to causé‘ such a company to be incorporated within the stipulated time
effectively prevented the shares from coming into existence.

APPEAL from a judgment of the Court of Appeal for
British Columbia, allowing an appeal from a judgment of
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dissenting. : E}%’gﬁ;&}{
Co. L.
D. McK. Brown, Q.C., W. 8. Walton, Q.C., and F. U. ei)al-
Collier, for the appellants. LETAIN

Hon.J. W. de B. Farris, Q.C., C. F. Murphy, and P. E.
Hogan, for the respondent.

The judgment of Taschereau C.J. and Judson J. was
delivered by

Jupson J.:—The result of the judgment of the Court of
Appeal is that the appellant, Conwest Exploration Com-
pany Limited, must hand back to the respondent, Felix
Letain, certain claims which it held under option, and also
transfer other contiguous claims which it had staked itself.
The Court of Appeal has held that Conwest failed to
comply with the terms of the option.

The option agreement is dated July 26, 1955, and under
it the obligations of Conwest were (a) to cause to be in-
corporated a company on or before October 1, 1958, to hold
the claims under option, and, (b) to allot and issue to
Letain not less than 50,000 shares of this company, the
capitalization of which had been previously defined. On
September 14, 1955, Letain executed a transfer of the
optioned claims to Conwest to be held subject to the terms
of the agreement.

Then Letain borrowed money from Conwest. Each bor-
rowing was evidenced by an agreement in writing and the
last loan agreement dated February 15, 1957, is really a
consolidation of the two previous ones. Under this, Letain
acknowledges that he has borrowed $13,000 from Conwest.
In satisfaction of this loan Conwest agrees to take 13,000
of Letain’s 50,000 shares in the company yet to be in-
corporated. This left Letain entitled to 37,000 shares in
the proposed company, and these 37,000 shares "were
optioned to Conwest on the following terms: .

February 15, 1958 ............. " 5,000 shares
February 15, 1959 ............. 5,000 shares .
February 15, 1960 RERRRI L - 7,000 ‘shares -

February 15, 1961 ... ........ '20,000 shares.
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1_9'6_% ". The first block of February 15, 1958, was taken up by
Conwesr Conwest. Therefore, on October 1, 1958, the last date for
Exé?RIfTTJON the incorporation of the proposed company, Letain’s in-

etval terest had become limited to 32,000 shares, all of which
Leraiy  were under option to Conwest.

JudsonJ. 1 turn now to the steps taken to incorporate the com-

—  pany. On September 18, 1958, Conwest filed an application

under the Dominion Companies Act. The suggested name

was not satisfactory to the Department and a new name

was substituted—Kutcho Creek Asbestos Company

Limited. The Director of the Companies Division then

notified Conwest that letters patent were being prepared

and would bear date September 25, 1958. The Director

testified that but for the matters to which I next refer, the

letters patent would have been sealed and issued by
October 1, 1958,

Conwest then decided to invite Letain to have his name
appear in the proposed company. On September 26, 1958,
Letain signed a consent to the incorporation of the com-
pany under the name of Letain Asbestos Company Limited.
This was addressed to the Secretary of State and delivered.
On September 29, 1958, the Bank of Montreal as assignee
of the payments due under the share-option agreement,
and therefore the assignee of Letain’s total claim unless
he was entitled to a reassignment of the claims, wrote to

Conwest pointing out that its assignment was still sub-
sisting and that the next payment was due on February 15,
1959. On September 29, 1958, the proposed company, rely-
ing on s. 133 of the Companies Act, held two organizational
meetings. On October 1, 1958, the Director of the Com-
panies Division following departmental practice, wrote to
inquire about the nature of Letain’s interest in the proposed
new company. On October 7, 1958, Letain signed a dec-
laration addressed to the Secretary of State stating that
“on the incorporation and organization of the above com-
pany I will have a substantial interest therein”. Two days
later, on October 9, 1958, Letain sent a telegram to the
Director withdrawing his consent to the use of his name
and stating that in his opinion his contract with Conwest
was null and void. .

The letters patent of Kutcho Creek bear date September
25, 1958, in accordance with the advice officially given by
the Director of the Companies Division on that date. The
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letters patent, were actually sealed and issued on October
20, 1958. Conwest proceeded with the organization of
Kutcho Creek. This company, on November 7, 1958, issue
32,000 shares to Letain. On February 15, 1959, the Bank
of Montreal refused the tender of $5,000 for the 5,000
shares due on that date. On March 2, 1959, 32,000 shares
were tendered to Letain and refused. On February 16, 1960,
the tender for the shares due on that date was refused,
and on February 15, 1961, the tender of $40,000 for the
remaining block of 20,000 shares was refused.

On these facts, in my respectful opinion, there is error
in holding that Conwest, not having performed the condi-
tions precedent to the exercise of the option, had lost all
its rights. The share-option agreement of February 15, 1957,
had effected an important modification of the claims-option
agreement of July 1955. Under the claims-option. agree-
ment, if that alone is looked at, Letain on October 1, 1958,
would have been entitled to demand 50,000 shares. Having
received an incorporation date of September 25, 1958, and
having held its organizational meetings on September 29,
1958, I think the company would have been in a position
to deliver these shares, although Letain, I can well under-
stand, might have had some difficulty in selling them
merely on the strength of the departmental letter and s.
133 of the Act. But under the loan agreement of February
15, 1957, Letain was not entitled to the unconditional
delivery of 50,000 shares or any shares. He had already sold
13,000 shares and the first option for another 5,000 shares
had been taken up. He had therefore sold, in anticipation
of incorporation, 18,000 shares, and the remaining 32,000
shares to which he was entitled were also under option.
On October 1, 1958, therefore, he was in no position to
demand a freely-transferrable certificate for these shares.
The result of the two agreements is that Letain had no
interest in the incorporation of the company until Conwest
failed, on February 15, 1959, 1960 and 1961, to take up
any of the instalments of shares under option.

This litigation has already been before this Court on a
point of law arising under the pleadings. Conwest took
the position that because of the provisions of s. 133 of the
Companies Act, the date of incorporation was conclusively
established against everybody by the date of the letters
patent. This view was adopted by the Courts in British
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Columbia, but this Court held in Letain v. Conwest Ex-

Coxwast ploration Co. Ltd.}, that the application of the section was
Excpg“h“m" to matters which 1nv01ved the status and powers of the

et al.
v.
LeTAIN

Judson J.

company and that the section did not preclude a person
from questioning the date of incorporation appearing in
the letters patent in a civil action in which the status and
powers of the company were not involved. The question of
what constituted performance of this particular contract
was therefore left untouched by this decision. The inecor-
porating authority has said that this company came into
being on September 25, 1958. Conwest now says that this
is performance of its contract. On the other hand, Letain
says that under the terms of his agreements with Conwest,
he was entitled to have a company whose letters patent
were actually sealed and issued on or before October 1,
1958.

Two conflicting views are therefore put forward on what
constituted “causing a company to be incorporated” before
a certain date. Of the two I think that Conwest’s sub-
mission is to be preferred, and that Letain’s interpretation
of the contract is unduly narrow. From the point of view
of performanece of a contract, what constitutes “causing a
company to be incorporated” lacks the definition of a single
precise act, for example the payment of money on or before
a certain date.

By the terms of clause 7 of the claims-option agreement,
Conwest was given a complete choice of jurisdiction under
which it might incorporate the company. There is no uni-
formity of practice throughout Canada in company in-
corporation. It was open to Conwest under this agreement
to choose incorporation under the Companies Act of
Canada, and to rely on s. 133 to show to Letain that the
incorporating authority had conferred a status upon this
company from September 25, 1958. The application had
been completed by that date for a company under the name
of Kutcho Creek, the incorporating fees had been paid and
the letter sent by the Director of the Compames Branch.
Nothing more remained for Conwest to do. The rest was
departmental routine -and in my opinion on this basis
alone Conwest had, within the- ‘meaning of’ clause 7 of the
claims-option :agreement, performed-its- contract precisely
and exactly. The eontract left 11', open to ConWest to adopt

1[1961] SCR 98, 33 WWR 635, 26 DLR. (2d) 266
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this mode of performance and what the parties meant by
performance of this contract is a question of construction
for the Court.

I am strengthened in my opinion of what performance
meant under these two agreements—the -claims-option
agreement and the share-option agreement, by the nature
of the interest which was outstanding in Letain on October
1, 1958. I think the nature of the interest is strongly
against Letain’s interpretation of the performance to which
he was entitled. Even if his interest had remained at 50,000
shares clear of encumbrance, Conwest could have delivered
them on October 1, 1958, and they would have been validly
issued on the strength of s. 133; but long before October 1,
1958, Letain’s interest in 50,000 shares clear of encum-
brance had disappeared. I have already defined the interest
that remained in him and it is at least arguable that he
could have no possible eause for complaint about anything
until there was default in the exercise of the option on
any instalment of the shares. The share-option agreement
modified the need on the part of Conwest to show any
incorporation of a company until it was in default in the
exercise of the shares optioned to it.

I am also of the opinion that Letain, by his intervention
in the incorporation of the company before October 1,
1958, and continuing after that date, provided Conwest
with an equitable defence against a claim for the re-transfer
of the claims under option and the transfer of the claims
staked by Conwest. By acting as he did in signing the con-
sent to the use of his name and the declaration of sub-
stantial interest on October 7th, together with his retention
of the $18,000 paid for the shares in this proposed company,
Letain represented to Conwest that he was satisfied with
what was being done as performance of the contract and
he knew that Conwest would act and was aeting upon his
representation. But for this representation, Conwest could
have given him the kind of performance to which he now
says he is entitled. I think that this brings the case within
the principle which appears to have originated in the judg-
ment of Lord Cairns in Hughes v. Metropolitan Railway
Co.! There was an unambiguous representation of intention
made by Letain which was intended to be acted upon and
was acted upon by Conwest, with the result that Conwest’s

1(1877), 2 App. Cas. 439.
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position in relation to Letain was prejudiced if Letain’s
interpretation of what constituted performance under this
contract is correct. The principle is stated in the following
terms:

It is the first principle upon which all courts of equity proceed, that
if parties, who have entered into definite and distinct terms, involving cer-
tain legal results—certain penalties or legal forfeiture—afterwards by their
own act or with their own consent, enter upon a course of negotiation which
has the effect of leading one of the parties to suppose that the strict rights
arising under the contract will not be enforced, or will be kept in suspense,
or held in abeyance, the person who otherwise might have enforced those
rights will not be allowed to enforce them where it would be inequitable,
having regard to the dealings which have thus taken place beiween the
parties.

There was a recognition of this type of equitable defence
in the judgment of Duff CJ. in Pierce v. Empey*, and
without going into detail, it does not seem to me that the
recent interest in England in this subject-matter, beginning
with Central London Property Trust Ltd. v. High Trees
House Ltd.2, has done anything more than to restate the
principle.

Letain says in answer to this that his intervention should
go for nothing because Conwest represented to him when
he signed the documents addressed to the Companies De-
partment that the company was in fact incorporated. The
documents themselves indicate to the contrary, particularly
the declaration of interest of October 7, 1958, but in addi-
tion there is a finding of fact against Letain on this point
made by the trial judge which could not be put in stronger
terms. It reads as follows:

The plaintiff knowing the situation between himself and the defendants
but thinking that he should have made a better deal, as he says instead of
taking “two-bit shares”, he should have had more, testified that he said to
himself before his telegram interfering with the use of his name was sent to
the Department of State “By golly, it is not incorporated”. No suggestion
was made by anyone to him that the company had in fact been incor-
porated. In this respect I believe the witnesses for the defendants, and I
disbelieve the plaintiff when he suggested in his evidence that one or more
of the three gentlemen with whom he had dealings on behalf of Conwest
represented to him that the company was in fact incorporated when he
was communiecated with before and after the 1st day of October, 1958. I saw
the persons under oath and had good opportunity to estimate their
credibility.

The inference to be drawn from Letain’s conduct until
October 9, 1958, when he revoked his consent to the use

111939] S.C.R. 247 at 252, 4 D.L.R. 672.
2[1947] XB. 130. R
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of his name, was that he was participating in the incorpora-
tion of this company with full knowledge of what was being
done, and was accepting Conwest’s steps towards incorpora-
tion of this company as performance of Conwest’s obliga-
tions under the two agreements. He knew what the position
was. He chose to treat his contracts with Conwest as
subsisting. He continued these contracts although he now
says they were not fully performed at the due date. He
cannot now assert his construction of the contract that the
letters patent should have been sealed and issued on or
before October 1.

I would therefore allow the appeals and restore the
judgments at trial. The two actions brought by Letain in
connection with the claims were dismissed with costs. I
would also restore the judgment at trial which gave Con-
west specific performance of the share-option agreement.
The appellants are also entitled to their costs in the Court
of Appeal and in this Court.

CartrwricHT J.:—I agree with the reasons and conclusion
of my brother Judson and wish to add only a-few words
as to the availability of the defence of equitable estoppel
in the circumstances of this case.

If T were able to share the view of my brother Martland
that in substance the only question before us is whether
Conwest can enforce an agreement made by Letain without
consideration to extend the time within which Conwest
was entitled to exercise the option previously granted to
it T would not disagree with his statement of the applicable
law.

In my view, however, Letain is the plaintiff in substance
as well as in form. He is not simply resisting an attempt
to enforce the option; he is seeking to compel the convey-
ance to himself not only of the eight claims which he
caused to be transferred to Conwest but also of a number
of other claims which were never his. The foundation of
his asserted right to a conveyance of these claims is the
failure by Conwest to perform strictly the term in the
agreement of July 26, 1955, as to causing a company to be
incorporated on or before October 1, 1958. Assuming that
this condition had not been varied by the acts of the parties
and that it was not complied with until October 20, 1958,
it is my opinion that by the dealings between the parties
recited in the reasons of my brother Judson Letain led
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1968 Conwest to suppose that he would not exercise his right

Conwesr to insist on performance of the condition by the date men-
Exé’;‘?iﬂm tioned; in my view it would be inequitable having regard
etval- to those dealings to allow Letain to take advantage of the
Leraiy  delay which occurred. While, in my opinion, the other
Cartwright J. grounds upon which the judgment of my brother Judson
——  ig based are sufficient to entitle the appellant to succeed
without the necessity of relying on the defence of equit-
able estoppel, that defence appears to me to be available

in the circumstances of this case.

I would dispose of the appeal as proposed by my brother
Judson. )

MarTLAND J. (dissenting):—I1 agree with the reasons
of my brother Ritchie and wish to deal only with the
matter of equitable estoppel. In my opinion it has no
application to the circumstances of the present case.

The agreement which gives rise to the issues in this
appeal is an option agreement. It is true that it contains,
in addition to the option granted by the respondent to the
appellant, Conwest Exploration Company Limited (here-
inafter referred to as “Conwest”’), to purchase the
respondent’s claims, provision for the transfer of those
claims to Conwest during the option period; for the right
of Conwest to work them during that time; and for the
addition to those claims of any fractional mineral claims,
lying within the exterior boundaries of the respondent’s
claims, or any mineral claims, or fractional mineral claims
adjoining any of the said claims, staked and recorded by
Conwest. Essentially, however, it is an option to purchase
and the question in issue in these proccedings is whether
Conwest did actually purchase the respondent’s claims, for
it had no right to retain them or any added claims unless
it had done so. That question depends entirely upon
whether or not Conwest accepted the option. Conwest
asserts that it did and this the respondent denies.

In so far as its claim depends upon the application of
the doctrine of equitable estoppel, Conwest contends that,
while it did not accept the respondent’s offer within the
period limited by the option agreement, it was induced by
his conduct to believe that he had agreed to extend the
time for acceptance and that it acted upon that representa-
tion. In taking this point, however, Conwest is not seeking
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to raise equitable estoppel as a defence to the strict en-
forcement by the respondent of his contractual rights. The
respondent did not need to take any steps to terminate
the option agreement, for it terminated automatically upon
the expiration of the option period. What Conwest really
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establishing that there was an extension of the option
period. But such an extension would involve the making
of a new contract and for such a contract there was no
consideration.

The doctrine has never been extended this far and its
application in similar circumstances was denied by the
Court of Appeal in England in Combe v. Combe', While
it is true that in that case the party seeking to apply the
principle was the plaintiff in the action, in my opinion
its application is not dependent upon which party sues the
other. The basie question is as to whether, in the circum-
stances of the particular case, it is being used as a defence
to the strict enforcement of contractual rights, or as a
means of proving the existence of a contract made without

consideration. It has no application to the latter type of

case and consequently, in my view, should not be applied
here.

I would dispose of the appeal in the manner proposed
by my brother Ritchie.

RircaIE J. (dissenting):—This is an appeal from a
judgment of the Court of Appeal for British Columbia
allowing an appeal by the present respondent from a judg-
ment of Wootton J. rendered with respect to three actions
which were consolidated and tried together before him.

Two of these actions were brought by Letain for the
retransfer to him of certain mining claims which he had
transferred to Conwest Exploration Company Limited
(hereinafter called Conwest) pursuant to the provisions of
a claims option agreement dated July 26, 1955 (hereinafter
referred to as the. CLAIMS OPTION) which was to be
exercised by Conwest causing a mining company to be
incorporated on or before October 1, 1958, and which the’
respondent claims was not so exercised.

The third of these consolidated actions was brought by
the appellants Conwest and Cassiar Asbestos Corporation

1119511 2 K.B. 215.
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Limited (hereinafter called Cassiar), for specific perform-

ECo;v_;csw ance of a SHARE OPTION agreement dated February 15,
Co Tno. 1957 (hereinafter referred to as the SHARE OPTION) for
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the purchase of the shares to which the respondent would
have become entitled in the proposed mining company in
the event of that company being incorporated in accordance
with the terms of the CLAIMS OPTION.

The disposition of these actions must, in my opinion,
depend upon whether or not Conwest exercised or was
excused from exercising its option to purchase the said
mining claims by causing a mining company to be incor-
porated on or before October 1, 1958, in accordance with
the said CLAIMS OPTION, the relevant clauses of which
read as follows:

7. In the event of Conwest electing to exercise fully the opiion hereby
granted, it may do so by causing to be incorporated on or before the 1st
day of October 1958, under the Companies Act of Canada, or under the
laws of such other jurisdiction in Canada as Conwest shall choose, a mining
company to which reference is herein made as the proposed company, with
an authorized capital comprising three million shares, either without
nominal or par value, or of the par value of $1.00 each, as Conwest shall
decide. The proposed company, if incorporated, shall, in due course, be
organized by Conwest, whereupon the said claims and such other mineral
claims, if any, as Conwest shall elect, shall be transferred to the proposed
company free of encumbrances.

8. The considerations to be paid or otherwise satisfied by the proposed
company for the transfer to it of the said claims shall be such as shall be
arranged between Conwest and the proposed company, including the allot-
ment and issue by the proposed company, as fully paid and nor-assessable,
of such number of shares in its authorized capital, being not less than
Fifty Thousand (50,000) shares in its authorized capital, as shall be agreed
between Conwest and the proposed company, to which shares reference is
hereinafter made as “THE VENDOR’S SHARES”. Of the vendor's shares,
fifty thousand (50,000) shall be allotted and issued to, and shall be the
property of the Optionor. o

* * *

11. The Optionor will deliver forthwith to Conwest a good and suffi-
cient bill of sale, or good and sufficient bills of sale, each in triplicate, of
the said claims, to Conwest duly executed and attested and capable of
due registration, which bills of sale Conwest may register in due course.
In the event that Conwest shall not duly exercise the option hereby granted,
Conwest will, at the request of the Optionor, retransfer the said claims, or
such of them as shall be retained in good standing, to the Optionor.

* * *

13. In the event that Conwest shall stake and record, or cause to be
staked and recorded on its behalf, any fractional mineral claim or claims
lying within the exterior boundaries of the said claims, or &ny mineral
claim or claims, or fractional mineral claim or claims which adjoin any
of the said claims, the same shall, for the purposes of this indenture, be
treated as though they were comprised in the said claims.
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It is established that Conwest caused Kutcho Creek
Asbestos Company Limited (hereinafter referred to as
Kutcho Creek), a mining company, “to be incorporated
under the Companies Act of Canada” with letters patent
bearing date September 25, 1958, and in the first of these
actions Conwest pleaded, by way of defence,
that under s. 133 of the said Companies Act except in a proceeding for the
purpose of rescinding or annulling said letters patent, said letters patent

are conclusive proof of the fact that such a mining company was incor-
porated prior to the said 1st day of October 1958.

The point of law so raised was the subject of an appeal
to this Court at the instance of Letain (see Letain wv.
Conwest Exploration Company Limited'), and it was then
determined that the mere production of the letters patent
of Kutcho Creek bearing date September 25, 1958, in no
way precluded the appellant (i.e. Letain) “from showing
at the trial that Conwest did not exercise its option accord-
ing to its terms”.

Accordingly, when these actions came to frial, Mr. A. A.
Cattanach, who was the Director of the Companies Divi-
sion in the Department of the Secretary of State in Septem-
ber and October 1958, was called as a witness on behalf of
Letain to prove that the letters patent of Kutcho Creek
were not signed and the seal of the Secretary of State was
not affixed until October 20, 1958.

The CLAIMS OPTION was required to be exercised by
“causing” a mining company “to be incorporated . . . under
the Companies Act of Canada or under the laws of such
other jurisdiction in Canada as Conwest shall choose . . .”,
but Conwest did not choose “any other jurisdietion in
Canada’’ and the method of incorporating a company under
Part 1 of the Companies Act of Canada which is specified
in s. 5(1) of that Act was the subject of comment in this
Court in Letain v. Conwest, supra, at p. 107, where it is
said:

The only method of creating a body corporate under Part 1 of the
Dominion Companies Act is for the Becretary of State to grant a charter
by letters patent under his seal of office (see s. 5(1)). If the charter so
granted bears a date earlier than that upon which the seal was affixed
then by virtue of s. 133 the company acquires status with effect from the
earlier date. The question here, however, is not whether or not Xutcho

Creek Asbestos Company Limited is to be conclusively taken as having the
status of a company incorporated on the 25th of September but rather

1719611 8.C.R. 98, 33 W.W.R. 635, 26 DL.R. (2d) 266.
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1963 whether or not the respondent caused it to be “incorporated on or before
CONWV - the 1st day of October 1958”, within the meaning of those words as they
Txprorarron 27€ used in para. 7 of the agreement pursuapnt to which this action was

Co.Lrp. brought.

etal.
P It i§ suggested that those representing Conwest actually
Ritehin 1 complied with the terms of clause 7 by causing all reason-

__"" able steps to be taken towards the incorporation of a
mining company on or before October 1, 1958. In support
of this suggestion, it is pointed out that the application
was first made on September 18th, that the draft letters
patent were prepared on September 25th bearing that date,
and that they were completed on or before October 1st, so
that the seal of the Secretary of State could have been
affixed by the close of business on that date.

It is evident also that the first organization meetings
of the new company were held on September 29th and that
those responsible, apparently relying on their interpretation
of s. 133 of the Companies Act, treated the matter as if
the company had in fact been incorporated on September
25th.

I agree with Bird J.A., who delivered the reasons for
judgment on behalf of the Court of Appeal, that “the
CLAIMS OPTION is an option simpliciter to purchase
mineral claims . . .”” and that the requirement for incorpora-
tion of a mining ecompany contained in clause 7 is to be
treated, to use the words of Kindersley V.C. in Lord
Ranelagh v. Melton':

.. .as a condition on the performance of which the party who claims
the benefit of the performance is entitled to certain privileges but in order
to entitle him to them he must perform the condition strictly; and if the

time fixed for the performance of the condition passes over by one single
day that prevents his having the right.

The word “causing” may be capable of different shades
of meaning dependent upon the context in which it is used,
but in my opinion as it is employed in the phrase ‘“‘causing
to be incorporated” in clause 7 of the CLAIMS OPTION,
it necessarily implies the achievement of an objective which
in this case was the incorporation of a mining company on
or before October 1, 1958.

Even if it were to be accepted that the phrase “‘causing
to be incorporated” as so employed was equivalent to
“taking all reasonable steps to bring about incorporation”,

1(1864), 34 L.J. Ch. 227 at 229,
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the actions of Conwest and Cassair would still, in my view,
fall short of compliance with this condition of the option.
It is to be remembered that the option was signed on July
26, 1955, and that there was therefore a period of three
years and two months in which to cause the company to
be incorporated. No steps whatever appear to have been
taken to this end for three years after the agreement was
made and in July, 1958, for some unexplained reason,
representatives of Conwest and Cassair approached Letain
with a view to having the date for compliance with the
option by incorporating a company, extended for a further
three years until October 1, 1961; it was only after it had
become apparent that Letain would not agree to this that
last-minute steps were taken to comply with the terms
of the option by the making of an application for incor-
poration on September 18, 1958. Under the circumstances
this proved to be too late for the charter to be granted “on
or before October 1st 1958”, and the fact that it was made
effective, when granted, as of an earlier date cannot, in my
opinion, alter the position which existed on October 2nd,
at which time no company had been incorporated and the
CLAIMS OPTION had lapsed. By the time that the
Secretary of State signed and affixed his seal to the charter
the time fixed for the performance of the condition had,
to adopt the language of Kindersley V.C., “passed over”’
not only “by one single day” but by eighteen days and the
right to exercise the option was gone.

It is no doubt true that the retroactive effect of the ante-
dating of the charter as of September 25th might, after the
company had been duly incorporated, have the effect of
validating acts done by the embryo company, but in my
view no such acts can have had any validity as corporate
acts until after the incorporation of the company on
October 20th.

This does not, however, dispose of the ground upon which
the learned trial judge based his decision and which was
urged upon us by counsel for the appellants, namely, that
Letain waived strict compliance with the CLAIMS
OPTION and so conducted himself

that the defendants were led into the position of believing . . . that every-
thing was to be satisfactory regardless of the date of October 1st, 1958, and
that they acted to their detriment in reliance 6n that belief and were,
. therefore, “estopped from claiming default against the defendant Conwest”.
90129-8—33
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It was contended on behalf of the appellants that the
delay in incorporation of this company after September
26th was occasioned, or at least acquiesced in, by the
respondent because on that date, when the name of Kutcho
Creek had been accepted by the Companies Division,
representatives of the appellants requested Letain to let
his name be used as part of the company’s title and as a
result of his having consented to this request, Mr. Cat-
tanach wrote to him on October 1st asking for a “declara-
tion of substantial interest in the company” which Letain
did not send forward until October 7th and in which
he said

that on incorporation or organization of the said company I will have a
substantial interest therein.

If any delay in the incorporation was caused by the sug-
gestion that Letain’s name should be used, I am satisfied
that it was caused by the representatives of the appellants
rather than by the respondent. Whatever their motives
may have been, it was the appellants who approached
Letain in the last days of September 1958 to obtain his
congent to the use of his name, and although this may have
been a friendly gesture which Letain appreciated at the
time, his consent given on September 26th cannot, in my
opinion, be regarded as a waiver of the terms of the option.

It is suggested, however, that the respondent’s “declara-
tion of substantial interest” which was not given until
October 7th is to be treated as an acceptance by Letain of
the fact that the company had not then been incorporated
and an acquiescence in the delay, but even if this were so
it could not serve to reinstate the lapsed option as the law
is well settled that once it has expired an option cannot
be revived without a new agreement for valuable considera-
tion (see Dibbins v. Dibbins').

A substantial portion of the appellants’ argument was
devoted to the contention that the SHARE OPTION of
February 15, 1957, read in the light of the relationship then
existing between Letain and Conwest both before and after
that date, is consistent only with Letain having waived
strict compliance with the CLAIMS OPTION.

Tt is true that the respondent was employed by Conwest
before the CLAIMS OPTION was granted and that for

1 [1896]1 2 Ch. 348, per Chitty J. at 351 and 352.
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three years thereafter he worked for that company during
the prospecting seasons and, indeed, was continuously in
its employ from August 1, 1957, to October 1, 1958, but
none of his contracts of employment has any bearing on
the terms of the CLAIMS OPTION and I am unable to
see that the relationship of employer and employee which
existed between the parties during these years placed
Letain under any obligation to notify Conwest that he
intended to hold it to the letter of its bargain. Nor do I
think that the provisions of the loan agreements and the
SHARE OPTION executed by the respondent in the years
1956 and 1957 gave rise to any such obligation.

The loan agreements of December 7, 1955, and December
3, 1956, were given by Letain as collateral security for
repayment of advances totalling $5,500 made to him by
Conwest and had the effect of releasing Conwest from its
obligation to issue shares to Letain in the company to be
incorporated under the CLAIMS OPTION if the loans
were not repaid before June 7, 1957. These loan agree-
ments were abrogated by the SHARE OPTION agreement
of February 15, 1957, under which Conwest agreed to cancel
Letain’s existing indebtedness and to advance a further
sum of $7,500 in return for the transfer to it of all the
respondent’s right, title and interest in the first 13,000 of
the 50,000 shares to which he might become entitled under
the CLAIMS OPTION in the event of a mining company
being incorporated in the manner thereby provided.

By para. 8 of this agreement it was provided:

In the event of the incorporation and organization of the said mining
company, Letain hereby gives and grants to Conwest the sole and exclusive
options, which are herein referred to as “THE SHARE OPTIONS”, to
purchase the whole or any part or parts of the remaining Thirty-seven
Thousand (37,000) shares of the said mining company to which Letain
shall then be entitled, and which shall be issuable to Letain as fully paid
and non-assessable, at the prices, on or before the dates and in the quan-
tities hereunder mentioned, that is to say:

FIRST. The whole or any part or parts of Five Thousand (5,000)
shares, at the price of One Dollar ($1.00) per share, on or before the 15th
day of February 1958.

SECOND. The whole or any part or parts of Five Thousand (5,000)
shares, at the price of One Dollar ($1.00) per share, on or before the 15th
day of February 1959.

THIRD. The whole or any part or parts of Seven Thousand (7,000)
shares, at the price of One Dollar ($1.00) per share, on or before the 15th
day of February 1960.
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1963 FOURTH. The whole or any part or parts of Twenty Thousand
Co;;v;ns'r (20,000) shares, at the price of Two Dollars ($2.00) per share, on or before
Exerorarion the 15th day of February 1961.
Co. L.
et al.

. Counsel for the appellants attached great importance to
Lerain  the fact that on November 17, 1957, the respondent as-
RitchieJ. signed all moneys which might be paid to him under this

—  agreement to the Bank of Montreal giving notice of this
assignment to Conwest, and that prior to February 15,
1958, the Bank was paid and accepted $5,000 in respect of
the first block of the 37,000 shares in the proposed company.

It is also pointed out on behalf of the appellants that as
late as September 29, 1958, the Bank of Montreal in
its capacity as Letain’s assignee wrote to Conwest stating:

The assignment is still in effect and we trust that the payment due
in February 1959 will be forwarded direct to us for account of Mr. Letain.

It is to be remembered that the SHARE OPTION, like
the loan agreements which preceded it, was concerned with
shares which were to be issued in the “proposed company
referred to in the said agreement of July 26th, 1955, to be
incorporated within the time set forth in that agreement

... By its failure to cause such a company to be incor-
porated within the time set forth, Conwest effectively
prevented the shares which were the subject-matter of this
option from ever coming into existence and this appears
to me to afford a complete answer to the action for specific
performance of the SHARE OPTION which action was
brought to enforce a right that Conwest itself had
destroyed.

The fact that Conwest appears to have been ready to
pay for the optioned shares both before the CLAIMS
OPTION was due to be exercised and after it had lapsed
cannot, in my opinion, be treated as a substitute for the
incorporation of a mining company in accordance with the
terms of that option any more than the acceptance of the
first $5,000 payment under the SHARE OPTION in
February 1958, or the anticipation of the February 1959
payment by the Bank of Montreal, can be treated as
evidence of Letain’s agreement to waive strict compliance
with the specified date for the incorporation of the proposed
mining company.

The suggestion that the respondent’s conduct over the
years was such as to justify the appellants in believing that
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he had relieved Conwest from the obligation to exercise
the CLAIMS OPTION on or before October 1st is, in my
view, entirely inconsistent with the draft agreement sent
to Letain by the representatives of the appellants Conwest
and Cassiar in July 1958 which recited the fact that the
CLAIMS OPTION provided for the incorporation of the
proposed company on or before October 1st. By this draft
agreement, as has been indicated, Letain was asked to
extend the time for the incorporation “from on or before
the 1st day of October 1958 to on or before the 1st day of
October 1961”, and it appears to me that his refusal to
agree to this extension must have alerted the appellants
to the importance of complying with the deadline of
October 1st for the incorporation of the proposed company.

I am satisfied that, at least from the date of this refusal
in July or August 1958, the appellants were fully aware
of the importance of adhering to the October 1st limit for
the incorporation of the proposed company, and I am
satisfied also that far from believing that “everything was
to be satisfactory regardless of the date of October 1st . ..”,
the appellants were seeking to have that date extended,
and that having failed to do this they took all the steps
which they thought to be necessary to comply with the
letter of the CLAIMS OPTION by obtaining the assurance
of the Companies Division that a mining company would
be incorporated with letters patent bearing date of Septem-
ber 25, 1958. The fact of the matter was that between
October 1 and October 20, 1958, no such company was in
existence but this does not mean that the representatives
of the appellants had been misled into thinking that they
did not have to meet the October 1st deadline. On the
contrary, those who were responsible wrongly thought that
the deadline had been met, relying as they did on their own
view of the effect of the said s. 133 of the Companies Act.

In view of the above, I am unable to conclude that
Letain waived any of his rights under the CLAIMS
OPTION and with all respect I can find no evidence to
justify the learned trial judge's conclusion that he was
estopped from claiming default against the appellant
Conwest.

I agree with Bird J.A. that the effect of Conwest’s failure
to exercise the CLAIMS OPTION is that a resulting trust
was created in favour of Letain with respect to the mining
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E"E claims in question and that he is entitled to have them
Conwrsr retransferred to him in accordance with the terms of that
EXPLOTATION ,1,tiom.

e‘i}“l- I agree also with Mr. Justice Bird that the claims and
Lemv  fractional claims shown hatched in blue on exhibit 47, like
RitehieJ. those which are hatched in red, are all “fractional mineral
— ... claims which adjoin” the claims transferred to Conwest
pursuant to the CLAIMS OPTION and that they are
therefore “to be treated” as though they were comprised
in the said claims, and to be transferred to the respondent

in accordance with the terms of that option.

For these reasons as well as for those contained in the
decision rendered by Bird J.A. on behalf of the Court of
Appeal, I would dismiss this appeal with costs.

Appeal allowed with costs, Martland and Ritchie JJ.
dissenting.

Solicitors for the appellants: Guild, Yule, Schmidtt, Lane,
Collier & Hinkson, Vancouver.

Solicitors for the respondent: Hogan, Webber & Wood-
liffe, Vancouver.

1;9'6_3: MADELEINE DAGENAIS (Demande-
*%’Iii S0 7resse) .....iiiiiiiiiiiiiii, APPELANTE;
Ct.

ET

JOSEPHAT GERVAIS ET JOSEPHAT s ,
INTIMES.

BEAUCHAMP (Défendeurs) .......

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Automobile—Passagére blessée—Accident dft & la faute d’un minewr au
volant avec la permission d’un autre mineur & qui son pére permet-
tait de se servir du véhicule—Action intentée conire les deux péres—
Responsabilité—Code Civil, arts. 1063, 1054.

Une automobile, dans laquelle la demanderesse était passagére, dérapa sur
la route, avec le résultat qu’'une des portes s'ouvrit et la demanderesse
fut projetée sur des pierres qui lui causérent de graves blessures. La
voiture appartenait au défendeur G et elle était conduite par le fils
mineur du défendeur B 3 qui le fils mineur de G avait permis de

*CoraM: Le Juge en chef Taschereau et les Juges Cartwrighs, Fauteux,
Abbott et Hall,
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prendre le volant., Dans l'action, basée sur les arts. 1053 et 1054 du
Code Civil, intentée aux deux péres seuls, il fut allégué contre G que

~

Pautomobile était défectueuse, qu'il avait prété sa voiture & son fils
mineur qu'il savait &tre un conducteur téméraire, incompétent et
imprudent, et qui & son tour avait permis au fils de B de prendre le
volant. Contre B, il fut allégué qu’il avait autorisé I'émission d’un
permis de conduire pour son fils mineur alors qu'il savait que ce dernier
était un conducteur incompétent et imprudent. La Cour supérieure a
rejeté 'action et ce jugement fut confirmé par une décision majoritaire
de la Cour du banc de Ia reine.

Arrét: L’appel doit &re rejeté.

Les défendeurs ne peuvent é&tre recherchés en dommages en vertu de
Yart. 1053 du Code Civil. Les deux Cours inférieures ont eu raison de
statuer que la voiture n’était pas défectueuse, que les deux gargons
étaient des chauffeurs expérimentés et que ce n’était pas une négligence
de la part des défendeurs de leur confier la conduite de cette voiture.

En vertu de l'art. 1054 du Code, la responsabilité du pére disparait si ce
dernier a agi comme un homme prudent, 8’il a donné & son fils une
bonne éducation et sil a exercé sur lui une surveillance adéquate.
Alain v. Hardy, [1961]1 R.C.S. 540. Cette défense trouve son applica-
tion dans le cas présent. De plus, il n’y a pas lieu pour cette Cour
d’intervenir puisque la responsabilité sous l'un et l'autre de ces deux
articles ne repose que sur des questions de faits.

APPEL d’un jugement de la Cour du bane de la reine,
Province de Québec?!, confirmant un jugement du Juge
Coté. Appel rejeté.

M. Bourassa, C.R., et A. Nadeau, C.R., pour la deman-
deresse, appelante.

A. Lemieuz, C.R., pour les défendeurs, intimés.
Le jugement de la Cour fut rendu par

Le juee EN cHEF:—Le 6 septembre 1953, vers 11:30
p.m., Madeleine Dagenais, alors fille mineure, était pas-
sagére dans une automobile qui, au moment de 'accident,
était la propriété du défendeur Josephat Gervais de St-
Antoine-Abbé, district de Beauharnois, et qui circulait &
ce moment sur la route n° 4 venant de Huntingdon en
direction de Ormstown.

Dans sa déclaration le demandeur es-qualité, tuteur de
Madeleine Dagenais, allégue qu’en arrivant & une courbe
assez prononcée, 'automobile du défendeur Josephat Ger-
vais, conduite par Carmel Beauchamp, fils mineur du
défendeur Josephat Beauchamp, circulait & une vitesse
excessive et dangereuse sur un pavé glissant alors qu’il
pleuvait et que la visibilité était mauvaise. I1 est allégué

1[1962] B.R. 866. '

41
1963

——
DagenaIs
v.
GERvVAIS
etal.



42
1963

——
DageNAIs
V.
GERVAIS
et al.

Taschereau

RCS. COUR SUPREME DU CANADA [19641]

en outre qu’en approchant la courbe, Carmel Beauchamp,
conducteur, a perdu le contrdle de la voiture et la porte
avant du c6té droit g'ouvrit subitement et la demanderesse
qui était assise sur le siége avant fut projetée hors de
I'automobile, et elle tomba sur un amoncellement de roches
et de pierres sur le c6té droit de la route et la voiture
alla s’arréter plus loin sur le bord du fossé.

Il ne fait pas de doute que Madeleine Dagenais a été
blessée trés gravement et a dii étre conduite immédiate-
ment apres l'accident & I'hopital d’Ormstown, et la preuve
médicale révele qu’elle sera pratiquement invalide pour le
reste de ses jours.

C’est la prétention de ’appelante, maintenant fille ma-
jeure, qui a repris linstance, que le défendeur Josephat
Gervais est responsable de cet accident parce qu’il était
propriétaire de Pautomobile dans laquelle la victime était
passagére, que la porte avant droite était défectueuse et
en mauvaise condition, que Josephat Gervais n’avait pas
pris les précautions nécessaires pour assurer la sécurité
des passagers qui voyageaient dans sa voiture, et qu’il
avait prété son automobile & Claude Gervais, son fils
mineur, et que ce dernier a permis & Carmel Beauchamp,
fils mineur de Josephat Beauchamp, de conduire cette
voiture. On prétend également que Josephat Gervais savait
que son fils Claude était un conducteur téméraire, incom-
pétent et imprudent, qu’il conduisait son automobile d’une
fagon dangereuse, et que ce fait était de notoriété publique.

On a également soumis & la Cour que Claude Gervais
conduisait sous I'influence de la boisson, qu’il transportait
dans son automobile des boissons alcooliques qu’il con-
sommait sur le bord de la route, qu’il avait habitude de
laisser conduire la voiture par d’autres jeunes gens et jeunes
filles qui étaient des conducteurs incompétents et impru-
dents et qui faisaient également un usage excessif et
immodéré de biére et de boissons alcooliques. Josephat
Gervais n’aurait pas exercé la surveillance voulus sur les
allées et venues de son fils mineur Claude qui se servait
4 volonté de la voiture de son pére sans que ce dernier
gassurdt au préalable qu’il en ferait un bon usage et qu’il
la conduirait avee compétence et en état de sobriété.

Quant & Vautre intimé Josephat Beauchamp, pére de
Carmel Beauchamp qui conduisait la voiture, on le tient
responsable de cet accident parce qu’il est le pére de
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Carmel, fils mineur, et qu’il a autorisé 1’émission d'un
permis de conduire pour l'année 1953, date de l’accident,
alors que son fils était un conducteur incompétent et
imprudent.

La responsabilité reposerait sur les épaules de Carmel
Beauchamp, comme auteur du quasi-délit, vu qu’il g'est
engagé dans une courbe prononcée & une vitesse excessive
et dangereuse, ce qui aurait été la cause que Madeleine
Dagenais fut projetée hors de I'automobile.

La responsabilité de Josephat Beauchamp proviendrait
du fait qu’il savait que son fils mineur avait 'habitude de
conduire son automobile d’une fagcon imprudente, qu’il
était souvent sous l'influence de la boisson, et que le
défendeur Josephat Beauchamp n’exercait aucune surveil-
lance sur les allées et venues de son fils et qu’il lui prétait
méme sa propre automobile. On reproche au défendeur
Beauchamp d’avoir donné son consentement & 1’émission
d’un permis de conduire pour I’année 1953, et c’est la pré-
tention de 'appelante qu’il n’a pas donné & son fils une
éducation sérieuse et que ce dernier avait une conduite
désordonnée.

La responsabilité des deux défendeurs-intimés reposerait
done sur les arts. 1053 et 1054 du Code Civil, en ce sens
quil y a eu faute de leur part (culpa in eligendo), que la
voiture n’était pas en bon état, que la porte était défec-
tueuse, et aussi parce qu’ils n’auraient pas réussi & faire
disparaitre la responsabilité qui s’attache & leur qualité
de pére (1054 para. 6). Ils auraient failli de démontrer
qu’ils n’auraient pu empécher le fait qui a causé le dom-
mage.

M. le Juge Coté, de la Cour supérieure, a rejeté 'action.
Il a retenu la faute du jeune Carmel Beauchamp, con-
ducteur de la voiture, soulignant qu’il n’aurait pas pris
toutes les précautions requises pour empécher la voiture
de quitter la route comme elle 'a fait. Il retient aussi la
faute de Jean-Claude Gervais qui, selon lui, était le préposé
de Carmel Beauchamp. Mais ces deux derniers n’ont pas
été poursuivis, et la seule question 3 déterminer est donc
de savoir si les deux défendeurs sont responsables des
actes de leurs fils.
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La Cour d’Appel® a confirmé ce jugement, M. le Juge
Bissonnette ayant enregistré sa dissidence aurait maintenu
Paction jusqu’s concurrence de $23,781.70.

Je m’accorde avee la Cour supérieure et la Cour d’Appel
que les intimés ne peuvent 8tre recherchés en dommages,
en vertu de l'art. 1053 du Code Civil. Sous 'empire de
cet article, il incombe & la vietime du délit ou du quasi-
délit de prouver la faute, soit qu’elle naisse d’une impru-
dence, d'une négligence ou d’une inhabileté. Il me parait
clair, en vertu des jugements de la Cour supérieure et de
la Cour d’Appel, que la voiture prétée par Josephat Gervais
était une voiture en bon état, que la porte du c6té droit
fonctionnait bien et que son fils, de méme que Carmel
Beauchamp, étaient des chauffeurs expérimentés, et que ce
n’était pas une négligence de la part des intimés de leur
confier la conduite de cette voiture. La cour Supérieure
et la cour d’Appel, & mon sens, ont eu raison de statuer

.ainsi.

En ce qui concerne la responsabilité découlant de lart.
1054 du Code Civil, les principes qui déterminent la respon-
sabilité des parents sont bien établis. Vide Alain v.
Hardy?; Foley v. Marcouz®.

Dans ces causes, ou la jurisprudence a été définitivement
établie, cette Cour a décidé que la responsabilité disparait,
si le pére a agi comme un homme prudent, §’il a donné 3
son fils une bonne éducation et §’il a exercé sur lui une
surveillance adéquate. Alors 14, il n’a pu empécher le fait
qui a causé le dommage. Comme cette Cour le dit dans
Alain v. Hardy:

Le pére n’est pas tenu de démontrer qu’il y avait ¢mpossibilité com-
pléte d’empécher le fait qui a causé le dommage. En effet, si le texte
devait &tre interprété de cette facon, et &'il fallait lui donner une telle
rigidité, seule la preuve du cas fortuit, de la force majeure ou de l'acte
d’un tiers, pourraient faire disparaitre la responsabilité. Il1 doit y avoir
plus de flexibilité, et ce qu’il faut rechercher, c'est toujours la faute, et
#'ill y a eu surveillance, bonne éducation, prét d’une auto & ua chauffeur

compétent, on peut dire que le pére a agi comme un homme prudent, et
il est alors exempt de responsabilité.

Dans le cas qui nous oceupe, cette clause d’exonération
doit trouver la plénitude de son application, et libérer les
deux défendeurs-intimés de toute responsabilité civile dé-
coulant de Part. 1054 C.C. C’est ce qu’ont pensé le juge au

1119621 B.R. 866.
2119511 R.CS. 540 & 552. 319571 R.CS. 650.
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proces et la majorité des juges de la Cour d’Appel, et sur
cette question de responsabilité, comme d’ailleurs celle
dérivant de l'art. 1053, ou il ne s’agit que de questions
de faits, je crois qu’il n’y a pas lieu que cette Cour inter-
vienne.

L’appel doit &tre rejeté avec dépens si les intimés les
demandent.

Appel rejeté avec dépens st demandés.

Procureur de la demanderesse, appelante: Maurice Bour-
rassa, Verdun.

Procureur des défendeurs, intimés: Albert Lemieuzx,
Valleyfield.

LA CITE DE JONQUIERE (Defend- %
APPELLANT;

ANt) e
AND
FREDDY MUNGER ET AL. (Plain-
1) RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Labour—Collective agreement—Provisions imposed by arbitration eward—
Alleged error in retroactive clause—Power to amend—Labour Rela-
tions Act, R.8.Q. 1941, ¢c. 1624, s. 17—An Act respecting Municipal and
School Corporations and their Employees, 1949, 18 Geo. VI (Que.),
c. 26, 5. 12.

On February 1, 1954, an arbitration council, appointed under the Act
respecting Municipal and School Corporations and their Employees,
1949, 13 Geo. VI (Que.), c. 26, made an award prescribing the hours
of work and wage scales to be in force between the appellant City and
its employees. Attached to and forming part of the award was the
text of a collective agreement. The award was made retroactive to a
specified date, 13 months back. Subsequently, at the instance of the
employer, the arbitration council amended the award on the ground
of alleged clerical error to provide that all the provisions as to hours
of work should become effective only as of the date of the original
award.

The plaintiff, an employee of the City, sued for a balance of wages of
$829.24, being the amount he would have received had the wage
increase been given effect retroactively. The City contended that the

*PrEsENT: Taschereau, Cartwright, Fauteux, Abbott and Hall JJ.
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agreement had been validly amended and, alternatively, that the
award was null since it was made retroactive for a period of 13
months while under s. 12 of the Act it could not be made retroactive
for more than 12 months. The trial judge dismissed the action, but
this judgment was reversed by the Court of Queen’s Bench. The
City was granted leave to appeal to this Court.

Held: The appeal should be dismissed.

The award was not null because it was made retroactive for a period
exceeding that which was permitted by the Act. The effect of s. 12 in
the circumstances of this case was to render the agreement retro-
active for 12 months.

The terms of the agreement were clear and unambiguous and under them
the plaintiff was entitled to the amount which has been awarded to
him.

The council had no power to make the alterations. It had the right to
interpret the award and to correct a simple clerical error, but not to
amend it. The error, if there was an error, which the Council purported
to correct, was not a clerical error. It was doubtful as to whether it
could be sajd that the council was in error in making the award
retroactive. However, if they erred in so doing it was in a matter of
substance and not in expression.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec?, reversing a judg-
ment of Lesage J. Appeal dismissed.

Toussaint McNicoll, Q.C., for the defendant, appellant.

Yves Pratte, Q.C., for the plaintiff, respondent.
The judgment of the Court was delivered by

CarrwricHT J.:—This appeal is brought, pursuant to
leave granted by this Court, from a unanimous judgment
of the Court of Queen’s Bench (Appeal Side) of the
Province of Quebec?, which reversed the judgment of the
learned trial judge and gave judgment in favour of the
respondent for $889.24 with interest and costs.

The facts are not in dispute. For a number of years the
respondent has been employed by the appellant as a
truck driver (snow-blower and watering truck, Class A)
and the mis-en-cause, Le Syndicat National Catholique des
Employés Municipaux de Jonquiére Inc., has been duly
certified by the Labour Relations Board of the Province
of Quebec as the bargaining agent of all employees of the
appellant.

Prior to December 31, 1952, the working conditions of
the respondent were governed by the terms of a collective

1719621 Que. Q.B. 381.
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labour agreement made between the appellant and the
mis-en-cause, which terminated on the last mentioned date. _Crréne
The appellant and the mis-en-cause were unable to agree JOVIVZRE
upon the terms of a new collective labour agreement and MgN?ER
the dispute was referred to a Council of Arbitration, here- oo
inafter referred to as “The Council”, set up in accordance CartwrightJ.
with the provisions of An Act respecting Municipal and

School Corporations and their employees, Statutes of

Quebee, 13 Geo. VI, c. 26, hereinafter referred to as “The

Act”. The Council heard the parties and made its award

on February 1, 1954.

By this award the Council preseribed the working con-
ditions which were to be in forece between the appellant
and its employees for the two-year period from January 1,
1953 to December 31, 1954. Attached to and forming part
of the award was the text of a collective labour agreement
to which the award referred as follows:

1963
—

Pour conclure, le présent tribunal ordonne aux parties de signer la
convention collective dont le texte est annexé.

A défaut par les parties de signer ladite convention collective, le
tribunal décréte que la présente sentence arbitrale aura le méme effet que
la signature par les parties de ladite convention collective.

The award was signed by all members of the Council
although the member appointed by the union appended a
report dissenting in part; it was delivered on February 1,
1954, to the clerk of the Council to be communicated to
the parties and was immediately communicated to them.

The relevant terms of the collective agreement created
by the award, particularly those relating to hours of work
and wage scales, are set out in the reasons of Montgomery
J. and need not be repeated.

The opening paragraph of art. 20 of the agreement
reads as follows:
La présente convention entrera en vigueur rétroactivement 3 compter

du 1°° janvier 1953 pour une période de deux années, devant se terminer
le 31 décembre 1954.

It was argued by the appellant at the trial and in the
Court of Queen’s Bench that the whole agreement was null
because it was made retroactive for thirteen months while
under s. 12 of the Act it could not be made retroactive
for more than twelve months. I did not understand this
argument to be pressed before us but, in any case, I
would reject it for the reasons given by the learned trial
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ﬂ‘f’: judge which were quoted and accepted by Montgomery J.
Cripe  The effect of s. 12 in the circumstances of this case is to
wafm render the agreement retroactive to February 1, 1953,
Muvaee instead of to January 1. This view was apparently taken
etas by the legal advisers of the respondent as his claim was
CartwrightJ. restricted to the period from February 1, 1953 to Febru-

ary 1, 1954.

I agree with Montgomery J. that the terms of the agree-
ment are clear and unambiguous and that under them the
respondent is entitled to the amount which has been
awarded to him.

The question on which there has been a difference of
opinion between the learned trial judge and the Court of
Queen’s Bench is whether the terms of the agreement form-
ing part of the award of February 1, 1954, were validly
varied by a document dated February 24, 1954, signed by
two members of the Council, under the following circum-
stances. On or about February 6, 1954, the appellant gave
notice to the members of the Council of a motion asking
that the Council correct a manifest clerical error in the
award concerning the retroactivity of the provisions as to
hours of work. The member of the Council appointed by
the union notified the Council that he refused to take part
in the hearing of the motion on the ground that the award
as delivered represented the decision arrived at by the
Council and that it was without jurisdiction to alter it.
The remaining members of the Council heard the motion
and on February 24, 1954, purported to deliver a judgment
amending the award and the agreement forming part
thereof to provide that all the provisions as to hours of
work should become effective only as of February 1, 1954.

I agree with the unanimous opinion of the Court of
Queen’s Bench that the Council had no power to make
this alteration.

I wish to adopt the following passage in the reasons
of Montgomery J.:

I am satisfied that the council had the right to interpret the award but
not to amend it. This does not mean, however, that it did not have the
right to correct a simple clerical error. Anybody having quasi-judicial
powers must have such a right, otherwise the consequences of a simple
slip in drafting an award might be disastrous. The right of a court to cor-
rect a clerical error is expressly recognized by Article 546 of the Code of
Civil Procedure. This article is not directly applicable in the present
instance, but we may, in my opinion, apply the same principle.
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I find myself in complete agreement with the reasons 1968

of Montgomery J. for holding that the error, if error it _Crréom
was, which the majority of the Council purported to cor- JONIVHEE
rect by the document of February 24, 1954, was not a Muxeer
clerical error. There is nothing that I wish to add to those et al.

reasons.

I share the doubts of Montgomery J. as to whether it
can be said that the Council was in error in making the
award retroactive; if, however, they erred in so doing it
was in a matter of substance; there was no error in express-
ing in the words of the award and of the agreement which
formed an integral part of it the decision at which the
Council had arrived.

I would dismiss the appeal with costs.

Cartw?g.ht J.

Appeal dismissed with costs.
Attorney for the defendant, appellant: T. McNicoll, Jon-
quiere.

Attorneys for the plaintiff, respondent: Pratte, Coté,
Tremblay & Dechéne, Quebec.
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TER LUCIUS & BRUNING ......

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Patents—Patented chemical substance diluted by carrie—Composition
claims rejected—Patent Act, R.S.C. 1952, c. 203, s. 41(1).

The respondent filed a parent and 9 divisional applications for the grant
of Letters Patent all relating to different processes for producing an
antidiabetic preparation, sulphonyl urea. These applications were made
under s. 41(1) of the Patent Act and they claimed the substance as
produced by the various processes. Letters Patent were subsequently
granted pursuant to these applications. The respondent later filed an
application for Letters Patent entitled “Anti-diabetic compositions con-
taining sulphonyl ureas”. This application contained 15 claims, all of
which related to a medicine consisting of the sulphonyl urea diluted
by a carrier. The Commissioner of Patents rejected these composition

*PresENT: Fauteux, Abbott, Martland, Judson and Spence JJ.
90129-8—4



50

1963
—
CoMMis-
SIONER OF
PareNTs
V.
FARBWERKE
HorcusT
AKTIENGE-
SELLSCHAFT
VORMALS
MEISTER
Lucos &
BruNiNG

RCS. COUR SUPREME DU CANADA [1964]

claims on two grounds: (1) that the applicant was entitled only to one
patent for an invention and that the composition claims did not
inventively distinguish from the product claims already granted, and
(2) that the claims related to substances prepared by a chemical
process and intended for medicine and were prohibited by s. 41(1) of
the Act because they amounted to an attempt to protect the sub-
stance otherwise than by a patentable process by which it was pro-
duced. In allowing an appeal from the Commissioner’s decision, the
Exchequer Court held that although the mixture was intended for a
medicine, it was a substance—a new substance not prepared or pro-
duced by a chemical process. It went on to hold that the antidiabetic
composition was new and useful and therefore patentable. It also held
that there was inventive ingenuity,

Held: The appeal should be allowed.

The respondent had a patent under s. 41 of the Patent Act for the inven-
tion of a medicine. It now wanted another patent for the medicine in
a diluted form, that is, mixed with some inert substance, called “an
orally ingestible pharmaceutically acceptable carrier”, that would
enable it to be put on the market for consumption. The addition of an
inert carrier was nothing more than dilution and did not -esult in a
further invention over and above that of the medicinal :tself. If a
patent subsisted for the new medicinal substance, a separate patent
could not subsist for that substance merely diluted. If a legal impedi-
ment existed against a patent claim for the new medicinal substance,
namely, s. 41(1) of the Act, that legal impediment was equally
applicable to the diluted substance.

The mixing of a patented chemical with a carrier was not new and it was
not the result of inventive ingenuity; it was still a substance identical
in all respects except dilution with a substance produced by a chemical
process and for which a patent had been granted under s. 41(1).

Commassioner of Patents v. Ciba Ltd., [1959] S.C.R. 378, discussed.

APPEAL from a judgment of the Exchequer Court of
Canada!, allowing an appeal from a decision of the Com-
missioner of Patents to reject an application for a patent.
Appeal allowed.

Gordon F. Henderson, @Q.C., and D. Bowman, for the
appellant.

Christopher Robinson, @.C., and Russel S. Smart, for
the respondent.

The judgment of the Court was delivered by

JupsoN J.:—The Commissioner of Patent appeals from
the judgment of the Exchequer Court’, which allowed an
appeal from his decision to reject an application for a
patent.

1(1962), 22 Fox Pat. C. 141, 39 C.P.R. 105.
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On June 5, 1956, the respondent filed a parent and 9
divisional applications all relating to different processes
for producing an antidiabetic preparation, sulphonyl urea.
These applications were made under s. 41(1) of the Patent
Act, R8.C. 1952, c. 203, and they claimed the substance as
produced by the various processes. Letters Patent were
subsequently granted pursuant to these applications.

On June 28, 1957, the respondent filed an application for
Letters Patent entitled ‘“Anti-diabetic compositions con-
taining sulphony! ureas”. This application contains 15
claims, all of which are in issue in this appeal. These claims
all relate to a medicine consisting of the sulphonyl! urea
diluted by a carrier.

On January 13, 1960, the Commissioner of Patents
rejected these composition claims on two grounds. The first
was that the applicant was entitled only to one patent for
an invention and that the ecomposition claims did not in-
ventively distinguish from the product claims already
granted. The inventive feature of the claimed composition
was in the sulphonyl urea compound and not in the as-
sociation of the compound with the carrier.

The second ground was that the claims related to sub-
stances prepared by a chemical process and intended for
medicine and were prohibited by s. 41(1) of the Act because
they amounted to an attempt to protect the substance
otherwise than by a patentable process by which it was
produced. By the time the Commissioner had rejected the
application in question in this appeal, the respondent had
already received, on September 1, 1959, the 10 Letters
Patent for the substance and the processes pursuant to
s. 41(1) of the Patent Act. ’

What the respondent is seeking can be put in very plain
words. It has a patent under s. 41 for the invention of
the medicine. It now wants another patent for the medicine
in a diluted form, that is, mixed with some inert substance,
called “an orally ingestible pharmaceutically acceptable
carrier”, that will enable it to be put on the market for
consumption. Claim 1 in the application under considera-
tion may be taken as an example. It reads as follows:

1. An antidiabetic preparation effective on oral administration to
reduce the blood sugar level, said preparation comprising as the active

blood sugar lowering ingredient a sulphonyl urea of the formula
90129-8—43
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R—802—NH—CO—NR—R; in which; R is a radical selected from the
group consisting of phenyl, substituted phenyl having up to two sub-
stituents selected from the group consisting of alkyl; alkoxy and halogen,
and aliphatic and cycloaliphatic hydrocarbon containing 3-8 carbon atoms;
R1 represents a radical selected from the group consisting of aliphatic and
cycloaliphatic hydrocarbon containing 2-8 carbon atoms, or a salt thereof,
and an orally ingestible pharmaceutically acceptable carrier therefor.

The only difference between this elaim and the following
claims is that each claims sulphonyl urea of a formula that
is different in definition, together with the carrier.

The case was argued both in the Exchequer Court and

here on an agreed statement of facts. I set out paragraphs
6, 13, 15 and 17:

6. In application No. 731,948, each of the claims is for an antidiabetic
preparation comprising a sulphonyl urea or its salts and an orally ingestible
pharmaceutically acceptable carrier therefor, and no process was claimed.
Such preparation would consist of a sulphonyl urea mixed with a carrier,
or diluted by a carrier, or enclosed or encapsulated by a carrier in the form
of a capsule.

13. The mixing, the diluting, the enclosing or encapsulating of a sul-
phonyl urea with an orally ingestible pharmaceutically acceptable carrier
is not a chemical process.

15. At the effective filing date of application No. 731,948, a person
gkilled in the art could, if so requested, have made a preparation of the
sulphonyl ureas or their salts and an orally ingestible pharmaceutically
acceptable earrier therefor without the exercise of any inventive ingenuity.

17. The only utility disclosed in application No. 731,948 for the anti-
diabetic preparations claimed does not differ from the utility which is dis-
closed in the issued patents for the sulphonyl ureas and their salts, and
upon which the grant of the said patents was predicated.

The Exchequer Court held that although the mixture
was intended for a medicine, it was a substance—a new
substance not prepared or produced by a chemical process.
The fact that one of the ingredients in the substance was
so prepared or produced did not make the substance as a
whole one that was so prepared. This last assumption as
it is applied to the facts of this case, which is merely one
of dilution, is, of course, challenged by counsel for the
Commissioner.

The Exchequer Court went on to hold that the antidia-
betic composition was new and useful and therefore paten-
table. It also held that there was inventive ingenuity. It
found this because the inventors had conceived the idea of
mixing with a carrier the sulphonyl ureas, of whose un-
obvious utility they had knowledge so as to bring into
being a new substance. But for their discovery of the un-
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obvious utility of the substances, there would have been
no reason for combining them with a carrier, for the utility
of such a combination was not obvious. Thus, inventive
ingenuity, one of the attributes of patentability, was in
fact present.

The fallacy in the reasoning is in the finding of novelty
and inventive ingenuity in this procedure of dilution. It is
an unwarrantable extension of the ratio in the Commis-
sioner of Patents v. Ciba Ltd.', where inventive ingenuity
was found in the discovery of the valuable properties of
the drug itself.

A person is entitled to a patent for a new, useful and
inventive medicinal substance but to dilute that new sub-
stance once its medical uses are established does not result
in further invention. The diluted and undiluted substance
are but two aspects of exactly the same invention, In this
case, the addition of an inert carrier, which is a common
expedient to increase bulk, and so facilitate measurement
and administration, is nothing more than dilution and does
not result in a further invention over and above that of the
medicinal itself. If a patent subsists for the new medicinal
substance, a separate patent cannot subsist for that sub-
stance merely diluted. If a legal impediment exists against
a patent claim for the new medicinal substance, namely,
s. 41(1) of the Patent Act, that legal impediment is equally
applicable to the diluted substance. The diluted medicinal
is still a medicine and the essential step of the process for
preparing the diluted medicinal is a chemical step. There-
fore, s. 41(1) of the Patent Act applies. Further, the
respondent has already received patent protection to the
full extent allowed by the law. Invention may lie in a new,
useful, and inventive process for producing a new medicinal
substance, and the respondent has already obtained patents
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for such inventive processes and for the new product as

produced by such processes. The process claims and process
dependent product claims in these patents represent the
full extent of the protection to which the respondent is
entitled.

Therefore, the primary error in the judgment of the
Exchequer ‘Court is twofold. The mixing of a patented
chemical substance with a carrier is not new and it is not

1119591 S.CR. 378, 19 Fox Pat. C. 18, 30 CP.R. 135, 18 DLR. (24) 375.
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the result of inventive ingenuity. It is, of course, a sub-
stance, as the learned President has found, but it is still a
substance identical in all respects except dilution with a
substance produced by a chemical process and for which
a patent has been granted under s. 41(1) of the Patent
Act.

The decision under appeal is of extreme practical sig-
nificance. It gives effect to form rather than substance. The
claim to a pharmaceutical composition with which the
present appeal is concerned is free from the limitations
imposed by s. 41(1) and a person who obtained a natent in
this way could assert such claims against anyone using the
pharmaceutically active ingredient constituting the sub-
stance of the invention regardless of the process whereby
it was produced. Further, it might affect compulsory
licensing applications under s. 41(3).

I am therefore of the opinion that the rejection of the
application by the Commissioner of Patents was well
founded for the reasons stated by him in his letter of
rejection, which I now set out in full:

Applicant’s letter of May 20, 1959, has been received and the applica-
tion has been reviewed having regard to applicants’ arguments.

However after careful consideration it has been decided that these
arguments do not overcome the objections set forth in the last Office
Action. The arguments will remain on record.

All of the applicants’ claims (1 to 15 inclusive) are rejected, and this
rejection is made final under the provisions of Rule 46.

The applicants are entitled to only one patent for their invention. The
compositions defined in the claims fail to inventively distinguish from the
product claims appearing in parent application number 708,643 now Patent
number 582,621. The composition claims are obviously directed to the same
invention as the product claims of Patent 582,621. The essential inventive
feature of the claimed compositions resides in the medicinally active chem-
ical compound, and not in the fact that this compound is associated with
a carrier. It is general practice in the medicinal art to associate an active
compound with a suitable diluting or carrying agent because, usually, such
a compound cannot be used in the pure form. Furthermore the fact that
the active compounds of the compositions have been allowed in the parent
application in claims draughted along the requirements stated in Section 41
of the Patent Act constitutes evidence that said compounds are intended
for medicine, and makes unnecessary and superfluous any claim to the mere
use thereof. It is therefore clear that the composition claims of this applica-
tion fail to reveal anything which is not taught or clearly implied by the
allowed produet claims of Patent 582,621.

In the Exchequer Court decision number 100035, Rohm and Haas
Company vs The Commissioner of Patents, Cameron J. makes clear that
claims such as the present composition claims are not patentable. He
states: “I am of the opinion, however, that when a claim to a compound
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has been allowed, a claim to a fungicidal composition merely having that
compound as an active ingredient is not patentable”. And further that:
“The utility of the compounds as fungicides is fully set forth in the
specification of the patent which has been allowed; to name the compound
as a fungicidal composition is merely to recite one of its inherent qualities”.
When “medicinal” is substituted for “fungicidal” and, “medicines” for
“fungicides”, the above quotation applies squarely to applicants’ claims.

The argument, made by the applicants, that by taking the already
patented compounds of Patent 582,621 and merely mixing them with a
carrier they have converted them into new products which are not governed
by Section 41, cannot be accepted. The essential inventive feature of the
composition claims is the new medieally-active chemical compounds. The
invention of these composition claims relates to substances prepared by
chemical processes, and intended for medicine. Practically all new medi-
cines must be diluted with some carrier or other ingredient, and cannot be
used in the pure form. Such carriers obviously must be compatible with
the active substance, and suitable for the way in which the medicine is
to be administered. In this ease there is no question of second invention
involving the discovery of a new and particular carrier which imparts a
special, new, and unexpected character to the compositions. To permit
the claiming of a medicine mixed with a carrier in per se form, rather than
in process-dependent form, would mean that all new medicines could be
claimed free of the restrictions of Section 41 in the only practical form

in which they may be used. This, of course, would defeat the whole pur-
pose of the Section.

All the claims are rejected.

As the objections cannot be overcome by amendment, this action
terminates the prosecution of the application before the examiner. Any
request for review must be lodged within three months.

signed (G. Drouin)
Examiner—Group C-6

I have set out the reasons of the Commissioner in full
because they show the kind of consideration he gave to this
problem in his office and also because of a suggested limita-
tion of his funetion in the reasons of the Exchequer Court.
Following statements made in R. v. Patents Appeal
Tribunal, Ex p. Swift & Co.!, the Exchequer Court said
that the Commissioner should not refuse to allow an ap-
plication to proceed to the grant of a patent unless he is
quite satisfied that the subject-matter of the application

could not conceivably be patentable within the meaning of
the Patent Act.

The Commissioner was well within even this definition
of the scope of his duties but I think that the obiter of the
Exchequer Court expresses the duty of the Commissioner
too restrictively and fails to recognize the distinction
between the United Kingdom and the Canadian Patent

1119621 1 All E.R. 610 at 616, 2 Q.B. 647.
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Acts. Under ss. 6, 7 and 8 of the United Kingdom Patents
Act, 1949, the Examiner may examine only for anticipation.
He may not and does not as a matter of practice examine
as to inventiveness. This is left to the Court. Further, as
pointed out in Re Levy & West’'s Application', no appeal
lies from the Patent Appeal Tribunal, whereas in a sub-
sequent action the validity of the patent may be impeached
in the highest court in the land.

In contrast, in Canada the Patent Office, supervised by
the Court, does examine as to inventiveness, and an ap-
plicant may appeal to the highest court. Moreover, in the
particular class of case with which we are here concerned
dealing with drugs and medicines, there is considerable
public interest at stake, and the Commissioner shotld most
carefully scrutinize the application to see if it merits the
grant of monopoly privileges, and to determine the scope
of the monopoly available.

I also wish to say something about the construction put
upon the decision of this Court in Commissioner of Patents
v. Ciba Ltd., supra. Although the learned President does
find in this case that there was inventive ingenuity, er-
roneously in my respectful opinion, he also states
categorically that the Ciba case held that novelty and
utility are the only attributes of patentability that need
to be present in order to constitute an invention. This, to
me, is an erroneous interpretation of the effect of the Ciba
case. With respect, the judgment of this Court did not
proceed on the narrow ground that novelty and utility are
the only two attributes of patentability. The judgment of
this Court affirmed the judgment of the Exchequer Court
for reasons common to both judgments, namely, an
adoption of the principles stated by Jenkins J. in Re May
& Baker Ltd. and Ciba Ltd’s. Letters Patent®, and as far
as I can see, until the question was raised in the reasons
delivered in the Exchequer Court no one ever doubted the
principle that invention is an essential attribute of patent-
ability. In any ecase, in this Court, as far as I know,
wherever the question has been material the judgments
have always so held.

The construction put upon s. 41(1) of the Patent Act
in the reasons for judgment of the KExchequer Court

1(1945), 62 R.P.C. 97 at 104. 2 (1948), 65 RP.C. 255.
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requires comment. The section was held to be restrictive 193

of the rights that an inventor would have except for the Commis-
prohibitions of the section. Consequently, the Court should Pormaes
not find that a particular application came within its pro- L
hibitions unless the conditions for its application are clearly Horcasr
present. I can see no justification for this interpretation, AXToNGE-
There is no inherent common law right to a patent. An ‘ﬁ;ll\éfgs
inventor gets his patent according to the terms of the Lvcwsé
Patent Act, no more and no less. If the patent for which BFUN™o
he is applying comes within the provisions of s. 41(1) of JudsonJ.

the Act, then he must comply with that section. '_
I would allow the appeal with costs both here and in

the Exchequer Court and declare that the fifteen claims

of application, serial No. 731,948, be held to be unpatent-

able.

Appeal allowed with costs.
Solicitor for the appellant: G. W. Ainslie, Ottawa.
" Solicitors for the respondent: Smart & Biggar, Ottowa.

963
CANADIAN UTILITIES LIMITED *OL—f .
AND WESTERN CHEMICALS APPELLANTS; ozit;: 10

LIMITED ...........cccoovt... —
AND

THE DEPUTY MINISTER OF NA-
TIONAL REVENUE FOR CUS- RESPONDENT.
TOMS AND EXCISE ............

MOTION TO QUASH APPEAL FROM JUDGMENT OF THE
EXCHEQUER COURT OF CANADA

Appeals—Practice and procedure—Customs and Ezxcise—Sales tar—Ezemp-
tion—Refusal by Exchequer Court of leave to appeal from Tariff Board
decision—Whether appeal lies to Supreme Court from refusal—
Ezchequer Court Act, RS.C. 1952, c. 98, s. 82—Supreme Court Act,
RS8.C. 1952, c. 2569, s 42—Ezcise Tax Act, RS.C. 1952, c. 100, ss. 67, 58.

The appellants applied to the Exchequer Court for leave to appeal from a
declaration of the Tariff Board that natural gas used in their gas tur-
bines for producing electricity was subject to and not exempt from
sales [tax. The president of the Esxchequer Court refused leave to

*PresENT: Cartwright, Fauteux, Abbott, Ritchie and Hall JJ.
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appeal on the ground that no question of law was involved in the
declaration of the Board and that, in any event, this was not the
kind of case in which leave should be given. The appellents served
a notice of appeal to this Court from this refusal, and the Crown
moved to quash for lack of jurisdiction.

Held: The motion to quash should be granted.

There was no right of appeal to this Court from the decision of the
Exchequer Court to refuse leave to appeal, either under s. 58(6) of the
Excise Taz Act, R.S.C. 1952, c. 100, or under s. 82(1) of the Exchequer
Court Act, R.S.C. 1952, c. 98. Lane et al. v. Esdaile et al., [1891]1 A.C.
210, applied. It has been consistently held in our Courts and in the
Courts of England that where a statute grants a right of appeal condi-
tionally upon leave to appeal being granted by a specified tribunal
there is no appeal from the decision of that tribunal to refuse leave,
provided that the tribunal has not mistakenly declined jurisdiction
but has reached a decision on the merits of the application. In the
present case, the application was considered on its merits. In no sense
was jurisdiction declined. Consequently, regardless of whether the
decision of the Exchequer Court should be described as a final order
or an interlocutory order, there was no appeal.

MOTION by respondent to quash appeal from a judg-
ment of Thorson P. of the Exchequer Court of Canada.
Motion granted.

C. R. 0. Munro, Q.C., for the motion.

G. H. Steer, Q.C., and B. V. Massie, Q.C., contra.
The judgment of the Court was delivered by

CARTWRIGHT J.:—Bach of the appellants applied to the
Tariff Board, pursuant to s. 57 of the Ezxzcise Tax Act,
R.S.C. 1952, ¢. 100, for a declaration that natural gas used
in its gas turbines for producing electricity is exempt from
sales tax imposed by the Act. By agreement the two ap-
plications were joined for hearing. On January 31, 1963,
the Tariff Board declared that the natural gas so used is
subject to and not exempt from sales tax. This was a
decision of the majority of the Board; Mr. Elliott, dis-
senting, would have declared the natural gas to be exempt
from the tax. The amount of the tax involved exceeds
$123,000.

The appellants served a notice returnable on February
28, 1963, before the presiding judge of the Exchequer Court
in chambers applying for leave to appeal to the Exchequer
Court from the declaration of the Tariff Board, “upon the
following questions of law”:

1. Did the Tariff Board err as a matter of law in deciding that Brown
Boveri gas turbine equipment for producing electricity is an internal com- )
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bustion engine within the meaning of Schedule III of the Excise Tax Act? 1963
2. Did the Tariff Board err as a matter of law in deciding that i

. . R . Con. UTILI-
natural gas when used in Brown Boveri gas turbine equipment for pro- g T,
ducing electricity, is not natural gas for heating purposes within the et al.
meaning of Schedule IIT of the Excise Tax Act. .
DeruTy
MINISTER OF

The application for leave to appeal was heard by the " Namonaw
learned President of the Exchequer Court on March 28, mﬁvgg‘gi <
1963, and at the conclusion of the hearing leave was refused. axp Excrse
Subsequently the learned President gave written reasons CartwrightJ.
for his decision. At the commencement of these reasons —
after reciting the making of the application and the two
questions set out above he said in part:

After hearing counsel for the applicants as well as for the respondent
I refused leave to appeal on the ground that, in my opinion, no question
of law was involved in the declaration of the Tariff Board and that, in

any event, this was not the kind of case in which leave should be given
and I dismissed the application with costs.

Since then I have been requested by counsel for the applicants to
give written reasons for my decision and these are now given.

The learned President went on to examine the proceed-
ings before the Tariff Board, the reasons of the majority
and those of the dissenting member and formed the opinion
that the questions on which leave to appeal was sought
were questions of fact and not of law. He did not elaborate
his reasons for holding “that, in any event, this was not
the kind of case in which leave should be given”.

The decision of the learned President was embodied in
a formal order of the Exchequer Court the operative part
of which reads as follows:

IT IS ORDERED that leave to appeal be and the same is hereby
refused and that the application for leave be and the same is hereby
dismissed with costs.

On May 24, 1963, the appellants served a notice of appeal
to this Court from the order of Thorson P. which reads in
part as follows:

This Notice of Appeal is given pursuant to the provisions of Sec-
tion 58, Subsection 6 of the Excise Tax Act being Chapter 100 of the
Revised Statutes of Canada 1952.

The grounds of the appeal are as follows:

(1) The learned Judge erred in holding that the majority finding of
the Tariff Board that the Brown Boveri gas turbine equipments of the
appellants were internal combustion engines were findings of fact.

(2) The learned Judge erred in failing to find that the question
whether the natural gas used in the appellants’ Brown Boveri gas turbine
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1963  equipment was used for heating purposes within the meaning of the

CDNEILI— Excise Tax Act was a question of law. .
TIES LTD. (3) The learned Judge erred in holding that the Court had no juris-
et al. diction to grant the leave to appeal for which the application was made,
DE;)fJTY and in finding that the decision of the Judge of the Exchequer Court that

Ministeg oF & Question of law was or was not involved in the application for leave

NatmioNaL to appeal was not subject to review.

REVENUE . .
ror CUsTOMS (4) The learned Judge erred in refusing to grant the appellants leave

anp Excise to appeal.

Carthri—ght J.

The respondent moves to quash this appeal “on the
ground that the Supreme Court of Canada has no jurisdie-
tion to hear this appeal, and alternatively on the ground
that this appeal must be dismissed”.

For the appellants it is contended that this Court has
jurisdiction to entertain the appeal under the combined
effect of s. 42 of the Supreme Court Act, subss. (1) (4) and
(6) of s. 58 of the Excise Tax Act and subss. (1) and (5)
of s. 82 of the Exchequer Court Act. These read as follows:

42. Notwithstanding anything in this Act the Supreme Court has juris-
diction as provided in any other Act conferring jurisdiction.

58. (1) Any of the parties to proceedings under section 57, namely,
(a) the person who applied to the Tariff Board for a declaration,

(b) the Deputy Minister of National Revenue for Customs and
Excise, or

(¢) any person who entered an appearance with the Secretary of the
Tariff Board in accordance with subsection (2) of section 57,

may, upon leave being obtained from the Exchequer Court of Canada or

a judge thereof, upon application made within thirty days from the mak-

ing of the declaration sought to be appealed, or within such further time

as the Court or judge may allow, appeal to the Exchequer Court upon

any question that in the opinion of the Court or judge is a question of law.

* * *

(4) The Exchequer Court may dispose of an appeal under this section
by dismissing it, by making such order as the Court may deem expedient
or by referring the matter back to the Tariff Board for re-hearirg.

(6) Any order or judgment of the Exchequer Court made under this
section may be appealed to the Supreme Court of Canada in like manner
as any other judgment of the Exchequer Court, and the provisions of the
Ezxchequer Court Act as to appeals apply to any appeal taken under this
subsection.

82. (1) An appeal to the Supreme Court of Canada lies

(a) from a final judgment or a judgment upon a demurrer or point

of law raised by the pleadings, and,

(b) with leave of a judge of the Supreme Court of Canada, from an

interlocutory judgment,
pronounced by the Exchequer Court in an action, suit, cause, matter or
other judicial proceeding, in which the actual amount in controversy
exceeds five hundred dollars.
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(5) A judgment is final for the purpose of this section if it determines 1963

the rights of tl‘le‘z partiss, except as to the amount of the damages or the CDN.U' LI
amount of liability. r1ES L.
et al.
As already mentioned, the declaration of the Tariff Doy
Board was made under s. 57 of the Excise Tax Act. Sub- Lngsm oF
section (3) of that section reads: Rerems
For CusToMs

(3) A declaration by the Tariff Board under this section is final and sxp Excrse

conclusive, subject to appeal as provided in section 58. —
Cartwright J.

In my opinion the reasoning of the House of Lords in =~
Lane et al v. Esdoile et al* is decisive against the existence
of a right of appeal to this Court from the decision of
Thorson P. to refuse leave to appeal. The relevant words
of The Appellate Jurisdiction Act, 1876, 39 and 40 Vict.,
c. 59, which was the statute conferring jurisdiction on the
House of Lords were those of s. 3, reading as follows:
3. Subject as in this Act mentioned an appeal shall lie to the House
of Lords from any order or judgment of any of the courts following, that

is to say,
(1) Her Majesty’s Court of Appeal in England;

There was no provision in the Act restricting the
generality of the words just quoted. By Order LVIII Rule
15, dealing with the jurisdiction of the Court of Appeal,
it was provided:

No appeal to the Court of Appeal from any interlocutory order, . . .
shall, except by special leave of the Court of Appeal, be brought after the

expiration of twenty-one days, and no other appeal shall, except by such
leave, be brought after the expiration of one year. . . .

In July 1885, Kay J. gave judgment for the plaintiffs
in an action against several defendants two of whom were
the appellants. Some of the defendants other than the
appellants appealed to the Court of Appeal and being un-
successful in that Court appealed again to the House of
Lords where, on August 10, 1888, they succeeded in re-
versing the judgments below against them. The appellants
thereafter applied to the Court of Appeal for special leave
to appeal against the judgment of Kay J. Their application
was refused by the Court of Appeal and against that
refusal they appealed to the House of Lords. A preliminary
objection that no appeal lay to the House of Lords was
unanimously sustained and the appeal was dismissed as
incompetent.

1718911 A.C. 210.
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1963 Lord Halsbury points out the absurdity whick would

Co. Ut T]{TILI— result from holding that there is a right of appeal from
TIES L/TD

etal.  the refusal, and presumably also from the granting, of
V. leave to appeal by the particular body appointed by the

Deputy
I\%NISTER or statute to decide whether leave should be given. I refrain
R;i;‘;?é; from quoting from his speech and that of the other Lords

FX;SE;‘;‘I’;S who took part in the judgment. All that they say appears
—— _to me to be applicable to and decisive of the question
Cartwright J.
—— ""before us.

The point has already come before this Court. In
Canadian Horticultural Council et al v. J. Freedman &
Sons Limited', Thorson P. refused two applications for
leave to appeal made under s. 45(1) of the Customs Act,
R.S.C. 1952, c. 58, the wording of which is indistinguish-
able from that of s. 58(1) of the Excise Tax Act. At page
551 of the report there is a note reading:

An appeal from the above decision to the Supreme Court of Canada
was quashed by order of the Court on October 18, 1954.

The decision of the Court quashing the appeal was pro-
nounced at the conclusion of the hearing and there is no
record of the reasons which were given. In view of this
I do not base my judgment on that decision.

In the case of In re Smith v. Hogan Ltd.2, this Court
set aside an order of Cannon J. refusing an application
for special leave to appeal from a judgment in barkruptey
proceedings pronounced by the Appeal Division of the
Supreme Court of New Brunswick but the reasons of the
Court expressly approve the decision in Williams v. The
Grand Trunk Raitlway Col to the effect that no appeal
lies to the Supreme Court of Canada from an order of a
Judge of that Court granting or refusing leave to appeal
from a decision of the Board of Railway Commissioners.
The order of Cannon J. was set aside because, owing to a
misunderstanding touching the effect of a statute, he had
erroneously decided that he had no jurisdiction to enter-
tain the application; the order of this Court provided that
the applicants might proceed with their application for
leave.

1[1954] Ex. CR. 541.

2[1931]1 S.CR. 652, 1 DL.R. 287, 13 CB.R. 144.
8 (1905), 36 S.C.R. 321.



SCR. SUPREME COURT OF CANADA [1964] 63

In re Smith v. Hogan Ltd. is explained by Duff CJ. 1%

giving the unanimous judgment of the Court in Duval v. Cox.Urm-

The King', as follows: “‘EI;?.”'

v.
The decision proceeded upon the ground that the dismissal of the Dgpury
application constituted a refusal to entertain an application which the MiNisTER OF

applicant was legally entitled to have heard and decided on the merits. E&?&P
There is nothing in that judgment, or in any of the previous judg- pop CusToMs

ments there referred to, which suggests that, consistently with the intend- AND Excise
ment of the provisions of the Railway Act, or the provisions of the Bank-
ruptcy Act, for example, this Court could, after an application for leave
to appeal has been fully heard on the merits and dismissed by the judge
to whom the application was made, review the decision on the merits and
allow the application; and we think that applies with equal force to
applications under the provisions of article 1025 of the Criminal Code.

Here the application was made to Mr. Justice Hudson, was fully
heard by him and dismissed, and we think that must be final.

Cartwright J.

I have considered all the decisions referred to in the
arguments of counsel and I am satisfied that as a matter
of construction the opening words of subs. (6) of s. 58 of
the Ezcise Tax Act, “Any order or judgment of the Ex-
chequer Court made under this section”, do not include the
decision of a judge of that Court granting or refusing leave
to appeal under subs. (1) of that section. I am equally
satisfied that no appeal from such a decision lies under
either cl. (a) or cl. (b) of subs. (1) of s. 82 of the Ez-
chequer Court Act.

It appears to me to have been consistently held in our
courts and in the courts of England that where a statute
grants a right of appeal conditionally upon leave to appeal
being granted by a specified tribunal there is no appeal
from the decision of that tribunal to refuse leave, provided
that the tribunal has not mistakenly declined jurisdiction
but has reached a decision on the merits of the application.

In the case at bar it is clear that the learned President
considered the applications for leave to appeal on their
merits and reached the conclusion that the questions on
which leave was sought were not questions of law and that,
in any event, this was not the kind of case in which leave
should be given. In no sense did he decline jurisdiction.
In these circumstances it is my opinion that no appeal from
his decision lies to this Court regardless of whether that \
decision should be correectly deseribed as a final order or "
an interlocutory order, a question which was fully argued

1119381 S.C.R. 390 at 391, 4 DLR. 737, 71 C.C.C. 75.
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before us but as to which I do not find it necessary to

Con. Urmi- €Xpress an opinion.
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I would grant the motion to quash. The respondent is
entitled to the costs of the motion.

Motion to quash granted with costs.

Solicitors for the appellants: Milner, Steer, Dyde, Massie,

—  Layton, Cregan & Macdonnell, Edmonton.
Cartwright J.

1963

*Qct. 28
Nov. 20

Solicitor for the respondent: C. R. O. Munro, Ottawa.

EDITOR’S NOTE: Immediately after the conclusion
of the hearing of the above motion to quash, the appellants
applied for leave to appeal. This application was heard by
Mr. Justice Cartwright and was dismissed with costs on
October 10, 1963. His Lordship came to the conclusion that
for the reasons given on the motion to quash there was no
appeal from the decision of the Exchequer Court and,
consequently, there was no jurisdiction to grant leave to
appeal therefrom.

IN re RICHARD GEORGE DARBY

APPLICATION FOR WRIT OF HABEAS CORPUS

Criminal law—Habeas corpus—Theft from mail and possession—Conviction
and sentence—W hether writ avatlable.

The applicant was tried in the Supreme Court of British Colurbia before
a judge and a jury on two counts of theft from the mail and two
counts of possession. He was convicted on the four counts and was
sentenced to the penitentiary. He applied to this Court for a writ of
habeas corpus.

Held: The application should be dismissed.

The applicant was confined pursuant to convictions made and sentences
imposed by a Court of competent criminal jurisdietion. The certificate
of conviction was valid on its face. In these circumstances no relief
could be afforded by way of habeas corpus. Goldhar v. The Queen,
[19601 S.C.R. 431, applied.

Application for a writ of habeas corpus referred to the
Court by Spence J. Application refused.

No one appearing for the applicant.

W. G. Burke-Robertson, Q.C., contra.

*PreseNT: Cartwright, Fauteux, Abbott, Ritchie and Hall JJ.
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The judgment of the Court was delivered by

CarrwricHT J.:—This is an application for a writ of
habeas corpus ad subjiciendum, originally made before
Spence J. and referred by him to the Court pursuant to
Rule 72. The application is made in writing and the
applicant did not appear and was not represented by
counsel.

It appears from the certificate of sentence that the
applicant was tried in the Supreme Court ‘of British
Columbia before Hutcheson J. and a jury on the following
counts:

(1) Theft of money from mail.
(2) Theft of watch from mail.

(3) Possession of money stolen from mail.
(4) Possession of watch stolen from mail.

that he was convicted on all four counts and, on Febru-
ary 1, 1963, was sentenced on each of counts (1) and
(2) to four years imprisonment in the penitentiary and
on each of counts (3) and (4) to two years imprisonment
in the penitentiary, the four sentences to run concurrently.

It appears therefore that the applicant is confined pur-
suant to convictions made and sentences imposed by a
Court of competent criminal jurisdiction. The certificate of
conviction is valid on its face. The reasons for judgment
delivered in this Court in Goldhar v. The Queen' and the
authorities therein discussed, make it clear that in these
circumstances no relief can be afforded to the applicant by
way of habeas corpus.

It follows that the application for a writ of habeas
corpus should be dismissed and I would so order.

Application dismissed.

1119601 8.C.R. 431, 33 C.R. 71, 126 C.C.C. 337, 25 D.L.R. (2d) 401.
90129-8—5
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LLOYD W. GARDINER in his capacity as Public Trustee
for the Province of Alberta and as such the duly
appointed Administrator of the Estate of Gordon Papp,
Deceased ........ ... .. i APPLICANT;

AND

THE MINISTER OF NATIONAL

REVENUE ..................... RusroNDuNT.

MOTION FOR LEAVE TO APPEAL

Appeals—Leave to appeal—Pleadings—Amendment to reply, withdrawing
admissions—Estate Tax Act, 1958 (Can.), c. 29, s. 24(3)—Ircome Tazx
Act, R8.C. 1952, c. 148, s. 99(8).

A corporation, the shares of which were owned as to 90 per cent by a
husband and as to the other 10 per cent by his wife, toock out an
insurance policy on the life of the husband, with the wife named as
beneficiary. On the death of the insured in April 1960, the Minister
took the position that the proceeds of the policy should be included
in the estate for estate tax purposes. On appeal to the Exchequer
Court, the notice of appeal alleged that the deceased, or alternatively,
the corporation, had paid the premiums unitl October 1959, at which
date the corporation had assigned the policy to the wife; that the
assignment had been an absolute one, and that neither tte deceased
nor the corporation had any interest in the policy after the assignment.
In his reply to the notice of appeal, the Minister admitted these allega-
tions. Subsequently, the Minister was allowed by the Exchequer Court
to amend his reply so as to admit only that the deceased, or alter-
natively, the corporation had paid the premiums until October 1959.
The appellant applied to this Court for leave to appeal from that
ruling, contending that the admission could not be withdrawn because
the Minister had failed to prove that the facts which had been
admitted were not true.

Held: The application should be dismissed.

The facts to which the admission related were entirely within the knowl-
edge of the appellant and first came to the knowledge of the Minister
at the time of examination for discovery. The admission was as to
matters of mixed fact and law. It was open to the trial judge to take
the view that the evidence showed that there was a triable issue as
to the validity and absolute nature of the assignment which should
be decided at a trial rather than on an interlocutory motion. There
was no good reason to think that on appeal the ruling whizh the trial
judge had made in the exercise of his discretion would be reversed.

Application before Cartwright J. in chambers for leave
to appeal from an interlocutory judgment of Cameron J.
Application dismissed.

D. Spitz, for the applicant.

*PrEsENT: Cartwright J. in Chambers.
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G. W. Ainslie, contra.

The following judgment was delivered by

CarrwricHT J.:—This is an application for leave to
appeal from an interlocutory judgment of Cameron J.
allowing the respondent to amend his reply, and awarding
the costs of the motion to the appellant in any event.

The question which is in dispute between the parties
is whether the sum of $50,000 the proceeds of a life
insurance policy taken out by a company, Papp’s Truck
Service Limited, on the life of Gordon Papp, in which his
wife Mae Papp was named as beneficiary, should be
included in the estate of the said Gordon Papp in cal-
culating the amount of estate tax payable in respect of
his estate. Gordon Papp died on April 22, 1960; he was
the owner of 90 per cent and Mae Papp was the owner
of 10 per cent of the shares of Papp’s Truck Service
Limited.

Paragraph 5 of the appellant’s notice of appeal to the
Exchequer Court reads as follows:

5. The deceased, alternatively, the Company, paid the monthly
premiums on the policy until October, A.D. 1959. In October, AD. 1959
the policy was assigned by the said Company to Mae Papp. The policy
was absolutely assigned and neither the deceased nor the company had
any interest whatsoever in the policy after the assignment thereof. Further
Mae Papp assumed the burden of paying all the further instalments on
the policy.

Paragraph 3 of the respondent’s reply as originally
delivered read as follows:

3. He admits that the deceased, alternatively, the company, paid the
monthly premiums on the policy of assurance until Oectober, A.D. 1959;
that in October, AD. 1959 the said policy of assurance was assigned by
the said company to Mae Ritter Papp; that the said policy of assurance
was absolutely assigned and neither the deceased nor the company had
any interest whatsoever in the said policy of assurance after the assign-
ment thereof; but does not admit any further allegations of fact, if any,
contained in paragraph 5.

By the order of Cameron J. the respondent was allowed
to delete this paragraph and to substitute the following:

3. He admits that the deceased, alternatively, the company, paid the
monthly premiums on the policy of assurance until October, A.D. 1959 but
does not admit any other allegations of fact, if any, contained in para-
graph 5.

Other amendments were also permitted but they are
comparatively unimportant.

67
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1963 Both counsel state that the answer to the question
Garorner  Whether the policy was absolutely assigned to Mae Papp
Mmoo op i1 October 1959, so that neither the deceased nor the
%ﬁ%ﬁ;\; company had any interest whatsoever in the policy there-
— after, is relevant to the decision of the dispute between

Cartwright J. the parties.

On the hearing of the motion before Cameron J. oral
testimony was given. The solicitor who had prepared the
reply on behalf of the respondent was examined and cross-
examined at some length.

On the evidence given it was open to Cameron J. to
find that the admission was made through inadvertance
but it is urged on behalf of the appellant that it was
not proved that the facts admitted were not true. Reliance
was placed on a number of authorities most of which are
discussed in the judgment of the Court of Appeal for
Ontario in Canada Permanent Mortgage Corporation
v. The City of Toronto'. Hope J. A. who delivared the
unanimous judgment of the Court said at p. 733:

An admission may in certain circumstances and upon proper terms be
withdrawn on leave of the Court. Nevertheless it is well established that

facts admitted cannot be withdrawn unless it is proved by satisfactory evi-
dence that the fact so admitted was not true.

It was not necessary for the decision of that case to state
the rule of practice in such wide terms. It is clear, as
appears from the reasons at p. 735, that neither by
evidence nor argument had counsel for the City attempted
to show that the admission was not in fact correct; and
the fact admitted was one within the knowledge of the
City.

In the case at bar the facts to which the admission
related were entirely within the knowledge of the appellant
and first came to the knowledge of the respondent at the
time of the examination for discovery; the admissions are
as to matters of mixed fact and law. In my opinion, it was
open to Cameron J. to take the view that the evidence
showed that there was a triable issue as to the validity
and absolute nature of the assighment of the policy which
should be decided at a trial rather than on an interlocutory
motion. There does not appear to me to be good reason
to think that the Court on appeal would reverse the

1119511 O.R. 726, 4 D.L.R. 587.
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ruling which the learned judge made in the exercise of
his discretion.

The application for leave to appeal is dismissed. The
costs of the motion will be costs to the respondent in the
cause.

Application dismissed.

ALFRED K. HERRINGTON (Plain- %
- APPELLANT;

BUF) oo

AND

THE CORPORATION OF THE CITY

R T
OF HAMILTON (Defendant) ...... s PSPONDENT

MOTION TO QUASH

Practice and procedure—Pleadings—Partnership—Jurisdiction—Notice of
appeal by one of two partners. .

The City of Hamilton expropriated certain lands of which the appellant
and his wife were owners as joint tenants and which formed part of
the property of a partnership in which they were the only partners.
One T was appointed receiver of all the assets of the partnership with
power to manage the business of the partnership until the conclusion
of the expropriation proceedings. The Ontario Municipal Board, which
was appointed the sole arbitrator, fixed the compensation at $50,525.
The husband, the wife and T appealed to ask that the compensation
be increased. The appeal was dismissed. The husband alone decided to
appeal to this Court, and served notice of appeal upon the solicitors
for the City and the solicitor for his wife and T. The City moved to
quash the appeal on the ground that the appellant had no status to
maintain the appeal because a partner cannot sue alone to recover a
debt due to the partnership.

Held: The motion to quash should be dismissed.

It may well be that the better practice would have been for the appellant
to serve a notice of appeal on behalf of the partnership, in spite of the
refusal of the other partner to take part in it. However, he has served
notice of the appeal on all persons who were interested. What is of
real importance is that all necessary parties should be made parties to
the appeal. In this case it was of little significance whether the wife
and T were described as appellants or respondents. The notice of
appeal should therefore be amended to describe the wife and T as
respondents and a copy of the order so directing should be served
upon them.

*PrEsENT: Taschereau C.J. and Cartwright, Abbott, Martland and
Judson JJ.
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1963 MOTION by the respondent to quash the appeal from
Hrrrivaron 8 judgment of the Court of Appeal for Ontario for want

U. e e qe 4. . . .
Crmyor Of jurisdiction. Motion dismissed.
Hamwron

R B. H. Kellock, for the motion.
R. F. Wilson, contra.

The judgment of the Court was delivered by

CartwricHT J.:—On April 8, 1958, the City of Hamilton
expropriated certain lands of which Alfred Herrington
and Gisele Herrington, who are husband and wife, were
the owners as joint tenants and which formed part of the
property of a partnership in which they were the only
partners.

Under the relevant statutory provisions the Ontario
Municipal Board was appointed sole arbitrator to deter-
mine the compensation to be paid by the City. By order
dated March 23, 1962, the Board fixed the compensation
at $50,525.

Pursuant to a report of His Honour Judge Schwenger
dated September 30, 1960, Samuel Taylor had been
appointed Receiver of all the assets of the partnership
with power to manage the business of the partnership
until the final conclusion of the expropriation proceedings.

Alfred Herrington, Gisele Herrington and Teaylor ap-
pealed to the Court of Appeal for Ontario from the award
made by the Board asking that the compensation be
increased. On January 9, 1963, this appeal was dismissed
with costs.

Apparently Alfred Herrington decided to appeal to this
Court while Gisele Herrington and Taylor decided not to
appeal. By notice dated March 6, 1963, Gisele Herrington
and Samuel Taylor changed their solicitors. On the same
day the solicitors for Alfred Herrington served a notice of
appeal to this Court, using the style of cause set out above
and reading as follows:

TAKE NOTICE that the Claimant, Alfred XK. Herrington, appeals to
the Supreme Court of Canada from the Order of the Court of Appeal of
Ontario pronounced on the 9th day of January, 1963, and asks that the
said Order be set aside or varied and that the amount of compensation
awarded be increased, or in the alternative, that the matter be referred
back to the Ontario Municipal Board for a new hearing.
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This notice was directed to and served upon the solicitors

for the City and the solicitor for Gisele Herrington and Herrinarow

Samuel Taylor. Cror oF
On March 8, 1963, an order was made by the Registrar HAMILTON

of this Court approving the security given by the appel- CartwrightJ.

lant. _
Counsel for the City now moves to quash the appeal

“on the ground that the appellant Alfred Herrington has

no status to maintain this appeal”. Counsel for Alfred

Herrington opposes this motion and also moves:

1963
——

for an order extending the time for making. application for leave to appeal
and for leave to appeal to this Court from the Order of the Court of
Appeal for Ontario dated the 9th day of January, 1963, dismissing the
appeal of the Claimants from the Order of The Ontario Municipal Board
dated the 23rd day of March, 1962, or for such further or other order as
to this Honourable Court may seem just.

In support of the motion to quash, Mr. Kellock cited a
number of cases holding that one partner cannot sue alone
to recover a debt due to the partnership. In the earliest
of these Scott v. Godwin', Eyre C.J. said at p. 73:

I take it to have been solemnly adjudged in several cases, and to be
the known received law, that one co-covenantee, one co-obligee, or one
joint contractor by parol, cannot sue alone.

In Kennedy, Ross and Velanoff v. Canadian General
Insurance Col, all the members of a partnership had
joined in an action on a policy issued to the partnership.
The action was dismissed. One of the partners appealed
to the Court of Appeal for Ontario in his own name.
The appeal was quashed. Aylesworth J.A., who delivered
the unanimous judgment of the Court, after pointing out
that the policy was issued to and insured the partnership
said, at pp. 688 and 689:

There is no right of an individual partner either to sue upon such a
claim or if judgment be given against the partnership in an action on
such claim, individually and in his personal capacity to appeal from that
judgment,.

It is made clear, however, in the last paragraph of
the reasons of the learned Justice of Appeal that the
Court had offered to entertain an application by the
appellant to regularize the proceedings; the offer was
apparently disregarded. In the case at bar Mr. Wilson

1(1797), 1 Bos. & P. 67, 126 E.R. 782.
2 (1960), 22 D.L.R. (2d) 687.
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1963 makes such an application in case it should be found
HrrrinaTON DECESSATY.

Crrt or It may well be that the better practice would have
HAMILION hoen for the appellant Alfred Herrington to serve a notice
Cartwright J.of appeal on behalf of the partnership, in spite of the
" refusal of the other partner to take part in an appeal;
he has, however, served notice of the appeal on all
persons who are interested. Had he not done so it would
have been open to the Court, under Rule 50 (2), to
direct that such parties respondent be added as might be
necessary “to enable the Court effectually and completely
to adjudicate upon and settle the question involved in the
appeal”’. What is of real importance is that all necessary
parties should be made parties to the appeal. In this case
it is of little significance whether Gisele Herrington and
Samuel Taylor are described as appellants or respondents,

it is sufficient that they will be before the Court.

The notice of appeal should be amended to describe
Gisele Herrington and Samuel Taylor as respondents and
~a copy of the order so directing should be served upon
them; when this has been done the appeal will, in my
opinion, be properly constituted, and the motion to quash
should therefore be dismissed. The motion made on behalf
of Alfred Herrington becomes unnecessary and should also
be dismissed. I would reserve the costs of both motions
to be disposed of by the Court hearing the appeal.

Motion to quash dismissed.

196 MICHAEL MAGDA ....covvevneeann.... APPELLANT;
*June 4
Dec. 16 AND

HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Crown—Master and servant—Petition of right—Alleged brutal ireaiment
by prison authorities—Liability for negligence of servants—N egligence
must be shown—The Exchequer Court Act, RS.C. 1927, ¢. 8,—The
Canadian Bill of Rights, 1960 (Can.), c. 44—The Crown Liability Act,
1952-63 (Can.), c. 90.

*PpEseNT: Taschereau CJ. and Fauteux, Abbott, Martland and
Ritchie JJ.
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"The appellant, a native of Roumania but who is now a Canadian citizen, 1963
was interned in Canada during the last war. By petition of right he M:E;A
claimed damages for “cruel and unusual treatment and punishment”
accorded to him in the course of his internment during and for some THE QUEEN
time after the war. His broad petition was that all officers or servants I
of the Crown who were employed in jails and internment camps owed
a duty to prisoners not to expose them to the kind of treatment and
punishment to which he alleged he was subjected, and that the mere
recitation of the manner in which he was treated constituted an allega-
tion of breach of this duty and, therefore, negligence such as to create
a liability against the Crown under s. 19(c) of the Ezchequer Court
Act, RS.C. 1927, c. 34. The Exchequer Court answered in the negative
the question of law as to whether a petition of right lie against the
Crown on the assumption that the allegations of fact contained in the
petition were true. The appellant appealed to this Court.

Held: The appeal should be dismissed.

There was a wide difference between general allegations of mistreatment
such as those made here and an allegation that some servant or agent
of the Crown had, while acting within the scope of his duties or
employment, committed a tortious act of negligence under such cir-
cumstance as to draw upon himself a personal liability to the peti-
tioner. Under s. 19(¢) of the Exchequer Court Act, the Lability of the
Crown was limited to proof of allegations of the latter character.
Negligence involves the causing of damage by a breach of that duty
of care for others which the ecircumstances of the particular case
demand. The allegations of fact contained in the petition of right
could not be considered as disclosing tortious acts of negligence by
officers or servants of the Crown. They were descriptive of disciplinary
and regulatory measures deliberately taken by authorities responsible
for the custody of the appellant while he was legally interned and
were, therefore, not such as to create liability against the Crown under
8. 19(c).

The Canadian Bill of Rights, 1960 (Can.), c. 44, like the Crown Liability
Act, 1952-53 (Can.), c. 30, was not in force during that period and the
pre-existing rights which are there recognized did not include the right
to bring an action in tort against the Crown except as specifically
provided by statute.

APPEAL from a judgment of the President. of the
Exchequer Court of Canada' dismissing a petition of
right. Appeal dismissed.

G. A. Roy, Q.C., for the appellant.
Paul Ollwier, Q.C., for the respondent.

The judgment of the Court was delivered by

RircuI J.:—This is an appeal from a judgment of the
President of the Exchequer Court of Canada' rendered
on February 20, 1953, whereby he determined in the

1[1953] Ex. C.R. 22, 2 D.L.R. 49.
90130—1
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negative the following question of law set down for hearing
before him pursuant to rule 149 of the General Rules and
Orders of the Exchequer Court:

Assuming the allegations of fact contained in the Petition of Right

to be true, does a petition of right lie against the Respondent for any of
the relief sought by the Suppliant in the said Petition?

The petitioner, who is now a Canadian citizen, was, at
the time of the happening of the events complained of in
his petition of right, a citizen of Roumania and his present
very substantial claim for damages is founded upon what
his counsel describes as the “cruel and unusual treatment
and punishment” accorded to him in the course of his
imprisonment and internment in Canada during and for
some time after the last war.

The circumstances of the appellant’s arrest, internment
and imprisonment and the details of his alleged mistreat-
ment are fully reviewed in the reasons for judgment of
the learned President, but it is now admitted to have been
wrongly alleged in the petition of right that the appellant’s
imprisonment and internment were illegal and the claim
asserted in this appeal is limited to a series of complaints
as to the treatment accorded to the appellant while he
was legally confined by order of the Canadian Government.
In the factum filed on behalf of the appellant these com-
plaints are attributed to the negligence of “officers of the
Crown”. The relevant paragraph of the factum, which
appears on pp. 6 and 7, reads as follows:

The officers of the Crown . . . were negligent during the incarceration
of the Appellant in Halifax and during his internment, because they acted
as follows:

(a) They did not inform the Appellant of the motives for his arrest
and of his detention. This is alleged in paragraph 41 of the
Amended Declaration;

(b) They did not allow the Appellant, for a period of three months,
to write letters, and more particularly did not allow him to write
to the Rumanian Consul in Montreal, and once they did allow
him to write, they did not transmit his letter with due haste. This
is alleged in paragraph 39 of the Amended Declaration;

(¢) They did not advise the Appellant that he could have his case
referred to and dealt with by a Board under the terms of Article 25
of Order in Council P.C. 2385 of April 4, 1941, This is alleged in
paragraph 41 of the Amended Declaration;

(d) The Appellant was made to do forced Iabour, was put in solitary
confinement, and put on bread and water, without mattress, for a
period of six months. This is alleged in paragraph 35 of the Appel-
lant’s Amended Petition;
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(e) The Appellant’s rations were reduced to a cup of tea and a piece
of bread at breakfast, a soup and piece of bread for lunch, and a
cup of tea and a piece of bread in the evening. This is alleged in
paragraph 36 of the Appellant’s Amended Petition;

(f) The Appellant, while interned, was not granted the privileges of
the Red Cross, while other enemy prisoners were. This is alleged
in paragraph 53 of the Appellant’s Amended Petition;

(g) The Appellant was not granted the privileges granted to other
enemy prisoners. He could not write to his family, was not given
similar medical care and was locked in a cell. This is alleged in
paragraph 55 of the Appellant’s Amended Petition.

It is to be observed with respect to sub-paras. (a) and
(¢) above that the complaints therein alleged are related
to the arrest and continued incarceration of the appellant
and in this regard it is to be observed that the complaints
in question are preceded in the factum filed on behalf of
the appellant by the following:

The incarceration of the Appellant in Halifax on December 14, 1940,
was legal under the terms of Order in Council P.C. 4751, The continued
incarceration of the Appellant in Halifax, after the rendering of Order in
Council P.C. 2385 on April 4, 1941, was also legal, because the right of the
Appellant under the said Order in Council to have his case reviewed was
only permissive and not imperative. The internment of the Appellant
under Regulation 21 of the Defence of Canada Regulations was legal as
the Appellant was a Rumanian ecitizen.

The remaining matters complained of in sub-paras.
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(b), (d), (e), (f) and (g) are set out in the petition of -

right as part of the narrative of the appellant’s experiences
while in legal custody in Canada and although in his
arguments before this Court appellant’s counsel attributed
all these complaints to the negligence of officers of the
Crown, it is noteworthy that the only plea contained in
the petition upon which reliance is placed as an allega-
tion of such negligence is that contained in para. 74 which
reads as follows:

L’incarcération et I'internement du requérant, tel que déerit ci-dessus,
sont dus & la faute et/ou la négligence d’employés, de fonctionnaires,

d’officiers et/ou de serviteurs de la Couronne, pendant qu’ils étaient dans
I’exercice de leurs fonctions ou de leur emploi.

It is argued that because the words “tel que décrit ci-
dessus” have been inserted in this paragraph it is to be
construed as an allegation that all the matters complained
of in the earlier paragraphs of the petition were occasioned
by the fault and/or negligence of employees, officials,

officers and/or servants of the Crown while acting within
90130—13%
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the scope of their employment, and that this constitutes
an allegation sufficient to give rise to liability against the
Crown.

It is settled law “that there cannot be an action in tort
against the Crown unless it is founded upon a statute”.
See The King v. Paradis & Farley Inc.!, per Taschereau J.
as he then was; and the only such statutory provision
existing at the time when the events complained of are
alleged to have occurred was that contained in para. 19 (c)
of the Ezchequer Court Act, R.S.C. 1927, c. 34, as amended
by 1938 (Can.), c. 28 which reads as follows:

The Exchequer Court shall have exclusive original jurisdiction to hear

and determine the following matters:

(¢) Every claim against the Crown arising out of any death or injury
to the person or o property resulting from the negligence of any
officer or servant of the Crown while acting within the scope of
his duties or employment.

The nature of the liability thus created against the
Crown is explained in the reasons for judgment of Rand
J. speaking for the majority of this Court in The King
v. Anthony?, where he said:

I think it must be taken that what paragraph (c¢) does is to create a
liability against the Crown through negligence under the rule of respondeat
superior, and not to impose duties on the Crown in favour of subjects:
The King v. Dubois (2); Salmo Investments Ltd. v. The King (3). It is a
vicarious liability based upon a tortious act of negligence committed by a
servant while acting within the scope of his employment; and its condition
is that the servant shall have drawn upon himself a personal liability to
the third person.

If the liability is placed merely on the negligent failure to carry out
a duty to the Crown and not on a violation of a duty to the injured -
person, then there will be imposed on the Crown a greater responsibility
in relation to a servant than rests on a private citizen, But the words
“while acting” which envisage positive conduct of the servant taken in
conjunction with the consideration just mentioned clearly exclude, in' my
opinion, such an interpretation.

The broad contention made on behalf of the appellant
is that all officers or servants of the Crown who were
employed in jails and internment camps such as those in
which he was interned and incarcerated, owed a duty to
the prisoners in their charge not to expose them to the
kind of treatment and punishment to which the appellant
alleges that he was subjected, and that the mere recita-
tion of the manner in which he was treated, coupled with

1719421 SC.R. 10 at 13, 1 D.L.R. 161
2119461 S.CR. 569 at 571, 3 D.L.R. 577.
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the wording of para. 74 of the petition, constitutes an
allegation of a breach of this duty and therefore of
negligence such as to create a liability against the Crown
under the Exchequer Court Act.

There appears to me, however, to be a wide difference
between general allegations of mistreatment and unfair-
ness suffered by a prisoner while confined by order of the
Canadian Government and an allegation that some servant
or agent of the Crown has, while acting within the scope
of his duties or employment, committed a tortious act
of negligence under such circumstances as to draw upon
himself a personal liability to the petitioner. Under the
provisions of s. 19 (c¢) of the Exchequer Court Act, the
liability of the Crown is, in my opinion, limited to proof
of allegations of the latter character.

It is to be observed also that the claim which is alleged
to be put forward by para. 74 of the petition is not confined
to “negligence” but is based upon an allegation of “faute
et/ou la négligence” of officers and servants of the Crown.
As the learned President of the Exchequer Court has
pointed out, “negligence” is only one segment of the broad
field of “faute” which is envisaged by the provisions of
art. 1053 of the Quebec Civil Code, the English version
of which reads as follows:

Every person capable of discerning right from wrong is responsible

for the damage caused by his fault to another, whether by positive act,
imprudence, neglect or want of skill.

In this regard, in Canadian National Railways Co. v.
Lepage', Rinfret J. (as he then was) had occasion to say:
The respondent’s case is rested on fault consisting not in any positive

act or imprudence, but in the neglect of the company and its employees

(art. 1053 C.C.).
x % %

It is a familiar principle that neglect may, in law, be considered a
fault only if it corresponds with a duty to act.

In the course of his reasons for judgment, the learned
President has traced the history and development of the
specific and independent tort of negligence and I have
nothing to add to his analysis of the subject.

In essence, negligence involves the causing of damage
by a breach of that duty of care for others which the

1719271 S.C.R. 575 at 578, 3 D.L.R. 1030, 34 C.R.C. 300.
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circumstances of the particular case demand. It is lack
of due care which gives rise to liability for negligence
and a very real distinction exists between inadvertently
causing injury through an unreasonable failure to guard
against foreseeable danger to others and deliberately
carrying out a course of conduct designed to control persons
in legal custody by subjecting them to disciplinary action.

I agree with the learned President of the Exchequer
Court that the allegation of fact contained in the petition
of right cannot be considered as disclosing tortious acts of
negligence by officers or servants of the Crown. They are
descriptive of disciplinary and regulatory measures deliber-
ately taken by authorities responsible for the custody of the
appellant while he was legally imprisoned and incarcerated
and are therefore not such as to create liability against the
Crown under s. 19 (¢) of the Exchequer Court Act.

As to the argument of appellant’s counsel based on
The Canadian Bill of Rights, 1960 (Can.), c. 44, it is only
necessary to say that that statuté, like The Crown Liability
Act, 1952-53 (Can.), c. 30, was not in force during the
period referred to in the petition of right and that the
pre-existing rights which it recognizes do not include the
right to bring an action in tort against the Crown except
as specifically provided by statute.

I would accordingly dismiss this appeal with costs.
Appeal dismissed with costs.

Solicitors for the appellant: Georges A. Roy and Jean-
Paul Deschatelets, Montreal.

Solicitor for the respondent: Paul Ollivier, Ottawa.
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GEORGE P. DEMENOFF .............. APPELLANT;
AND
HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law—Appeals—Jurisdiction of Supreme Court of Canada—Right
to appeal Limited to questions of law on which there was a dissent in
the Court of Appeal—Confession—Whether voluntary—Dissent as to
admissibility—Whether dissent on a question of law—Criminal Code,
1953-54 (Can.), c. 51, ss. 79(1)(a), 597(1)(a).

The appellant, a Sons of Freedom Doukhobor, was convicted on a charge
of having placed an explosive substance with intent to cause an
explosion that was likely to cause serious damage to property, con-
trary to s. 79(1)(a) of the Criminal Code. A confession was put in
evidence at the trial. His appeal was dismissed by a majority judgment
of the Court of Appeal, the dissent being as to the admissibility of
the confession. The appellant appealed to this Court.

Held: The appeal should be dismissed.

Under s. 597(1)(a) of the Criminal Code, this Court is incompetent to
entertain an appeal if the ground of appeal raises only a question of
mixed law and fact. The ground of appeal must raise a question of
law in the strict sense and in respect to which there is a disagreement,
expressed or implied, between the minority and the majority in the
Court of Appeal. In the case at bar, the difference of opinion was
attributable to different inferences drawn by the dissenting judge and
by those of the majority from the accepted evidence relevant to the
voluntariness of the confession. Consequently, the ground of appeal
did not raise a question of law in the strict sense and this Court had
no jurisdiction.

APPEAL from a judgment of the Court of Appeal for
British Columbia?, affirming the appellant’s conviction for
an offence under s. 79(1)(a) of the Criminal Code. Appeal
dismissed.

Sydney B. Stmons, for the appellant.
W. G. Burke-Robertson, @.C., for the respondent.

The judgment of the Court was delivered by

Faureux J.:—This is an appeal from a majority judg-
ment of the Court of Appeal for the Province of British
Columbia! dismissing the appeal of the appellant from his

*PrEsENT: Fauteux, Abbott, Martland, Ritchie and Spence JJ.
1(1963), 43 W.W.R. 610.
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conviction for the offence described under s. 79(1)(a) of
the Criminal Code.

The appeal is taken under s. 597(1) (a) of the Criminal
Code which provides that:

597. (1) A person who is convicted of an indictable offence other than
an offence punishable by death and whose conviction is affirmed by the
court of appeal may appeal to the Supreme Court of Canada

(a) on any question of law on which-a judge of the court of appeal
dissents, or

Under these provisions, this Court is incompetent to
entertain an appeal if the ground alleged in support thereof
raises only a question of mixed law and fact. It is indeed
well settled by the decisions of this Court that the ground
of appeal must raise “a question of law in the strict sense”,
The King v. Décary', and that this question of law, involved
in the ratio decidendi, must be one in respect to which there
is a disagreement expressed or implied between the minor-
ity and the majority in the Court of Appeal. Rozon v. The
King?.

In the case at bar, the majority and the minority dis-
agreed with respect to the admissibility, as a voluntary
statement, of a confession of guilt made by the appellant.
It does not appear from the reasons of Davey J.A., dissent-
ing, and from those of his colleagues Bird and Wilscn JJ.A.,
of the majority, that this disagreement is based on a con-
flicting view of the law governing the admissibility of con-
fessions; a careful consideration of the reasons for judg-
ment reasonably indicates that the difference of opinion is
attributable to different inferences being drawn by the dis-
senting Judge and by those of the majority from the
accepted evidence relevant to the voluntariness of the con-
fession. On this view of the matter, the ground of appeal
alleged by the appellant does not raise a question of law in
the strict sense. The Queen v. Fitton®.

119421 S.CR. 80, 77 C.C.C. 191, 2 DL.R. 401.

219511 S.C.R. 248 at 256, 11 C.R. 255, 99 C.C.C. 167, 2 D.I.R. 594.
3119561 S.C.R. 958, 24 C.R. 371, 116 C.C.C. 1, 6 D.L.R. (2d) 529.
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Hence, this Court has no jurisdiction and the appeal L96_3,
should be dismissed. Dmgnow
Appeal dismissed. Tz Queey
. Fauteux J.
Solicitors for the appellant: Rankin, Dean & Munro, —
Vancouver.
Solicitors for the respondent: Ewart, Kelley, Burke-
Robertson, Urie & Butler, Ottawa.
RUFUS PRINCE axp ROBERT 18
APPELLANTS; *Nov.I8
MYRON ... .. Dec. 16
AND
HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Criminal law—Indians—Game laws—Huniing with night light contrary to
8. 81(1) of The Game and Fisheries Act, RS.M. 1954, ¢. 94—Whether
prohibition applies to Trealy Indians—W hether word “hunt” in 8. 72(1)
of the Act subject to limitations in 8. 31(1)—The Maniioba Natural
Resources Act, RS.M. 1964, ¢. 180, s. 18.

The appellants were charged with unlawfully hunting big game by means
of night lights, contrary to s. 831(1) of The Game and Fisheries Act,
R.S.M. 1954, c. 94. The appellants were Treaty Indians and were hunt-
ing deer for food for their own use and on lands to which they had
the right of access. They were acquitted by the magistrate, but their
acquittal was set aside by the Court of Appeal. They were granted
leave to appeal to this Court.

Held: The appeal should be allowed and an acquittal directed.

In regard to Indians, the word “hunt” as used in s. 72(1) of The Game
and Fisheries Act was not ambiguous nor subject to any of the limita-
tions which are imposed by s. 31(1) upon non-Indians.

APPEAL from a judgment of the Court of Appeal for .
Manitoba', setting aside the appellants’ acquittal by a
magistrate on a charge under s. 31(1) of The Game and
Fisheries Act of Manitoba. Appeal allowed.

Duncan J. Jesstiman, Q.C., for the appellants.

Benjamin Hewak, for the respondent.

*PresENT: Taschereau C.J. and Cartwright, Fauteux, Abbott, Mart-
land, Judson, Ritchie, Hall and Spence JJ.

1(1962), 40 W.W.R. 234.
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Gerald LeDain, Q.C., for the Attorney-General of Quebec,
intervenant,

8. Freedman, for the Attorney General of Alberta,
intervenant.

The judgment of the Court was delivered by

Havv J.:—The appellants, both of them Treaty Indians,
were charged before Magistrate Bruce McDonald of Portage
la Prairie, Manitoba:

That they did on or about the 27th day of October, AD. 1961, at or
near the Rural Municipality of South Cypress, in the Province of Mani-
toba, unlawfully hunt big game by means of night lights, contrary to the
Provisions of the Game and Fisheries Act and Regulations, Section 31(1).

Section 31(1) of The Game and Fisheries Act, R.S.M.
1954, c. 94, provides as follows:

31(1) No person shall hunt, trap or take any big game protected by
this Part and the regulations by means of night lights of any description,
traps, nets, snares, baited line, or other similar contrivances, or set such
traps, nets, snares, baited line, or contrivance for such big game at any
time, and, if so set, they may be destroyed by any person without incurring
any liability for so doing.

The learned Magistrate acquitted the appellants because
the term “night lights”

... as used in the above subsection was not capable of definition, that
the land upon which the hunting was being done was land to which the
Indians had access in that there were no prohibition signs posted, and that
the Indians were entitled, in any event, to hunt in any manner they saw
fit on land to which they had access.

The Crown took an appeal by way of stated case to the
Court of Appeal for Manitoba®. The questions propounded
were as follows:

(a) having found that Rufus Prince, George Prince, and Robert Myron
were hunting big game by means of a spotlight was I right in
holding that such spotlight was not a night light within the mean-
ing of Section 31(1) of The Game and Fisheries Act, R.S.M. 1954, -
Cap. 94;

(b) was I right in interpreting the term “night lights” as contained
in Section 31(1) of The Game and Fisheries Act, R.S.M. 1954,
Cap. ¥4, as a classification or description of an object rather than
a method or means of hunting;

""(¢) having found that the land upon which Rufus Prince, George
Prince and Robert Myron were hunting was land that was occupied

1(1962), 40 W.W.R. 234.
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and under cultivation and privately owned land, was I right in
holding that such land was land to which the said Rufus Prince,
George Prince, and Robert Myron had a “right of access”;

(d) having found that the land upon which Rufus Prince, George
Prince and Robert Myron were hunting was land to which the
said Rufus Prince, George Prince and Robert Myron had “a
right of access”, was I right in dismissing the charge under Sec-
tion 31(1) of The Game and Fisheries Act on this ground.

The Court of Appeal answered questions (a) and (b) in
the negative; question (c¢) in the affirmative and question
(d) in the negative, Schultz and Freedman JJ.A. dissenting

“as to (d). The Court accordingly directed that the case be
referred back to the learned’ Magistrate with a direction
that conviction should be entered against the three accused
and that appropriate penalties should be imposed.

Leave to appeal to this Court was granted on January 22,
1963. '

It was admitted in this Court that at the time in ques-
tion in the charge the appellants were Indians; that they
were hunting deer for food for their own use and that they
were hunting on lands to which they had the right of access.
These admissions are fundamental to the determination
of this appeal.

Section 72(1) of The Game and Fisheries Act, R.S.M.
1954, e. 94, reads as follows:

72(1) Notwithstanding this Act, and in so far only as is necessary to
implement The Manitoba Natural Resources Act, any Indian may hunt
and take game for food for his own use at all seasons of the year on all

unoccupied Crown lands and on any other lands to which the Indian may
have the right of access.

The above section refers to The Manitoba Natural Re-
sources Act, R.S.M. 1954, c. 180, of which s. 13 thereof reads
as follows:

13. In order to secure to the Indians of the Province the continuance
of the supply of game and fish for their support and subsistence, Canada
agrees that the law respecting game in force in the Provinee from time to
time shall apply to the Indians within the boundaries thereof, provided,
however, that the said Indians shall have the right, with which the Prov-
ince hereby assures to them, of hunting, trapping and fishing game and
fish for food at all seasons of the year on all unoccupied Crown lands and
on any other lands to which the said Indians may have a right of access.

There was a suggestion that the appeal involved a con-
stitutional issue as to the validity of The Game and Fish-
eries Act, R.S.M. 1954, c. 94, in respect to Indians. The

83

1963
——
Prince AND
MryroN

v.
TaE QUEEN
Hall .



84

1963
—
PrINCE AND
Mryron

v,
THaE QUEEN

HallJ.

R.CS. COUR SUPREME DU CANADA [19641

Attorney-General for Ontario gave Notice of Intervention
and the Provinces of Quebec and Alberta did likewise. Prior
to the appeal being heard, the Province of Ontaric filed a
Notice of Withdrawal. The Provinces of Quebec and Alberta
filed factums and were represented by counsel at the hear-
ing. They were not heard as the Court held that no con-
stitutional issue arose in the appeal. The agreement dated
December 14, 1929, between the Government of Canada
and the Government of the Province of Manitoba contain-
ing, inter alia, said s. 13, pursuant to which The Manitoba
Natural Resources Act was passed acquired the fores of law
by virtue of The British North America Act, (1930), 21
George V, c. 26.

The sole question for determination is whether the word
“hunt” as used in s. 72(1) of The Game and Fisheries Act,
R.S.M. 1954, c. 94, in regard to Indians is ambiguous in any
way or subject to the limitations contained in s. 31(1) of the
said Act.

With respect, I agree with the reasons of Freedman J.A.
in his dissenting judgment and also with the statement by
MeGillivray J.A. in Rex v. Wesley', when he said:

If the effect of the proviso is merely to give to the Indians the extra
privilege of shooting for food “out of season” and they are otherwise
subject to the game laws of the province, it follows that in any year they
may be limited in the number of animals of a given kind that they may
kill even though that number is not sufficient for their support and sub-
sistence and even though no other kind of game is available to them. I
cannot think that the language of the section supports the view that this
was the intention of the law makers. I think the intention was that in
hunting for sport or for commerce the Indian like the white man should be
subject to laws which make for the preservation of game but, in hunting
wild animals for the food necessary to his life, the Indian should be placed
in a very different position from the white man who, generally speaking,
does not hunt for food and was by the proviso to sec. 12 reassured of the
continued enjoyment of a right which he has enjoyed from time
immemorial,

The word “hunt’ as used in the section under review must
be given its plain meaning. “Hunt” is defined in the Oxford
English Dictionary as:

The act of chasing wild animals for the purpose of catching or killing

them; to chase for food or sport; to scour a district in pursui: of game.

Webster’s Third New International Dictionary defines
“hunt” as: “To follow or search for game for the purpose

1(1932), 2 W.W.R. 337 at 344, 26 Alta. L.R. 433, 58 C.C.C. 269.
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and with the means of capturing or killing.” It is not am-
biguous nor subject to any of the limitations which s. 31(1)
imposes upon the non-Indian.

I would allow the appeal with costs throughout and direct
that the acquittal of the appellants be confirmed. There
should be no order as to costs for or against the Attorneys-
General of Quebec and Alberta.

Appeal allowed and acquittal directed, with costs.

v

Solicitors for the appellants: Johnston, Jessiman, Gardner
& Johnston, Winnipeg.

Solicitor for the respondent: The Attorney General for
Manitoba.

ENGA CHRISTINE CAMPBELLE
. . APPELLANT;
(Plaantiff) .....ccoveviiiin...
AND
THE ROYAL BANK OF CAN-% R
. PONDENT.
ADA (Defendant) ............. ESPONDE

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Negligence—Invitor and invitee—Water accumulation on bank floor result
of people entering with snow on footwear—Customer slipping and
falling—Unusual danger—Failure to use reasonable care—Defence of
volenti non fit injuria.

The plaintiff sustained injuries in a fall occasioned by slipping in some
water which had gathered on the floor of the defendant’s bank. It was
a snowy day and the water had accumulated as the result of people
entering the bank with snow on their footwear. The plaintiff, who was
not a regular customer of the bank in question, entered the premises
for the purpose of cashing a cheque, and after having endorsed the
cheque she walked to one of the tellers’ cages where she was told that
she would have to get the cheque initialled by the accountant or the
manager. As she left to attend to this, her feet slipped from under her
and she fell heavily to the watery floor and was injured. The plaintiff
recovered substantial damages at trial, but, on appeal, the Court of
Appeal reversed the judgment of the trial judge by a majority decision.

Held (Martland and Judson JJ. dissenting) : The appeal should be allowed.
Per Judson, Hall and Spence JJ.: The state of the floor on the afternoon
of the accident constituted an “unusual danger”. Not even the

*PreseNnT: Martland, Judson, Ritchie, Hall and Spence JJ.
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exigencies of Western Canadian winter conditions would make usual
the presence on the floor of a large bank, in mid-afternoon, of a
dangerous glaze -of water underfoot near the tellers’ wickets. The
danger could have been prevented by economical and easy precau-
tions; a member of the public frequenting this bank was entitled to
expect such precautions and their absence tended to make the danger
an “unusual” one. The bank failed to use reasonable care to prevent
damage to its customers.

The defendant failed to establish the defence of wolenti non fit injuria.
As found by the trial judge, the plaintiff was not sciens of the danger
to be met in the area of the tellers’ wickets. Certainly, the defendant
had failed to show such knowledge as to leave the inference that the
risk had been voluntarily encountered. There was nothing tc indicate
that the plaintiff consented to absolve the defendant from its duty
to take care.

Also, as held by the Courts below, the defence of contributory negligence
was not established.

Indermaur v. Dames (1866), LR. 1 C.P. 274; London Graving Dock Co.
Litd. v. Horton, 119511 2 All ER. 1; Lehnert v. Stein, [1963] S.C.R. 38,
applied; Letang v. Ottawa Electric Railway Co. [1926]1 A.C. 725;
Osborne v. London and North Western Railway Co. (1888), 2 QB.D.
220, referred to.

Per Martland and Ritchie JJ., dissenting: Proof of the existerce of an
unusual danger which caused the damage complained of was an essen-
tial ingredient of the plaintiff’s case, and in the absence of such proof,
it was superfluous to consider any defence based on the plaintiff’s
having known and appreciated the condition of the floor or having
accepted the risk, if any, inherent in encountering it.

Hillman v. MacIntosh, [1959] S.C.R. 384; Hanes v. Kennedy, [19411 SCR.
384; Rafuse v. T. Eaton Co. (Maritimes) Ltd. (1958), 11 D.L.R. (2d)
773, referred to. o

APPEAL from a judgment of the Court of Appeal for
Manitoba®, allowing an appeal from a judgment of May-
bank J. Appeal allowed, Martland and Ritchie JJ.
dissenting,.

A. C. Hamilton, for the plaintiff, appellant.
J. N. McLachlan, for the defendant, respondent.

The judgment of Martland and Ritchie JJ. was deliv-
ered by

Rrrcuir J. (dissenting) :—This is an appeal from a judg-
ment of the Court of Appeal for Manitoba® (Freedraan and
Monnin JJ.A. dissenting) allowing an appeal by the re-
spondent from the judgment rendered at trial by Mr. Justice
Maybank whereby he awarded substantial damages to the
appellant for injuries which she sustained in a fall occa-

1(1963), 41 W.W.R. 91, 37 DLR. (2d) 725.
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sioned by slipping in some water which had gathered on
the floor of the premises of the Royal Bank of Canada at CAMPBELL

Brandon, Manitoba, on a snowy day in November, 1959. Rovar BANE
The appellant, who was not a regular customer of the bank OF.gf_ADA

in question, entered the premises for the purpose of cashing R‘fc_hie J.

a cheque, and after having endorsed the cheque she walked

to one of the tellers’ cages where she was told that she

would have to get the cheque initialled by the accountant

or the manager. As she left the wicket to attend to this, her

feet slipped from under her and she fell heavily to the

watery floor, with the result that she sustained the injuries

in respect of which this action is brought.

1963
——

The source of the water on the floor is explained by the
learned trial judge when he says:

There is no doubt that the numerous persons who entered the bank’s
lobby that day carried in a certain amount of snow on their boots

and he describes the nature and the condition of the floor
itself as follows:

The floor itself was of smooth tile of a kind seen in many public places
like banks. It had been oiled on the week-end before the accident. There
is no evidence to indicate improper oiling or an accumulation of oil in any
particular place. Directly and by itself the oil on the floor did not cause
the accident which is the subject of this action. It is possible that the
oiled tile and water on top of it made the floor slippery, but I think the
point does not necessarily have to be determined.

(The italics are mine).

The learned trial judge proceeds to make the following
finding as to the cause of the accident:

I think there can be no doubt that water on the floor of the bank
lobby caused this woman to fall and I find this as a fact. It was, in my
opinion, more than mere moisture or dampness; it may bave been less
than actual puddles; but certainly there was at least a dangerous glaze or
film of water underfoot near the tellers’ wickets. It may be that the recent
oiling contributed to the lhppermess caused by the water, but whether that
is so does not, as I have previously sald need to be determined. The place
was too slippery for safety.

As will hereafter appear, Mr. Justice Maybank adopted
the view that the bank, while not actually an insurer of
the appellant’s safety on its premises, was, nevertheless,
under a duty to her to use reasonable care to keep those
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premises safe, and it appears to me to be clear that it was

Camesern upon this basis that he fixed the bank with liability saying:
v

RovaL Bank
oF CanaDA

In the instant case the bank did not take care to have its premises
safe for its customers. In the vestibule was a rubber corrugated mat on

Ritchie J. Which people could clean their footwear. It was not adequate as a help

towards keeping a fairly dry lobby floor. A cocoa mat someplace about
would have been useful. Also, when the weather was such that people
carried in wet snow, a few strips of matting to the busy parts of the lobby
or even at those busy places would have kept the floor nearly dry. The
bank had no system or method for ensuring safe premises.

It is not disputed that the relationship between the bank
and the appellant was that of invitor and invitee and the
sole question raised by this appeal is whether the bank dis-
charged the duty to which that relationship gives rise.

In defining this duty, the learned trial judge, after
referring to a number of cases which had been cited before
him, including Indermaour v. Dames', went on to say:

Now it is quite clear that while the invitor does not actuslly insure
the safety of his invitee, he must use reasonable care to keep safe the
premises into which he has invited that person. If there is a danger for
his invitee of which the invitor ought to have known, his responsibility is

the same as if he had known of it. All the authorities listed above and
many others either express these propositions or are consonant with them.

When this passage is considered in conjunction with the

' finding that it was a breach of the bank’s duty for it to fail

to have any “system or method of ensuring safety”, it seems
to me with the greatest respect to be apparent that the
learned trial judge has misconceived the nature of the duty
owing by an invitor to an invitee under the law applicable
in Manitoba.

The nature of that duty has recently been restated in the
case of Hillman v. MacIntosh?, where Mr. Justice Martland,
speaking on behalf of the majority of this Court said:

. . . the relationship between the appellant and the respondert was that
of invitor and invitee.

The appellant, therefore, owed to the respondent, in relation to his
use of the freight elevators, a duty the classic definition of which is that
of Willes J. in Indermaur v. Dames:

And, with respect to such a visitor at least, we consider it settled
law, that he, using reasonable care on his part for his own safety, is
entitled to expect that the occupier shall on his part use reasonable
care to prevent damage from unusual danger, which he knows or ought
to know; and that, where there is evidence of neglect, the question

1(1866), L.R.1 C.P. 274 at 288.
2119591 S.C.R. 384 at 391, 17 D.L.R. (2d) 705.
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whether such reasonable care has been taken, by notice, lighting, guard- 1963
ing, or otherwise, and whether there was contributory negligence in

the sufferer, must be determined by a jury as a matter of fact. CAM; BELL
RovaL BANK

See also Hanes v. Kennedy*, per Kerwin J. (as he then wag) o Canava
at p. 387. Ritchie J.

I would also adopt the following comment by Professor
Fleming in his work on “The Law of Torts” 2nd ed., at
p- 412:

The duty is not to prevent unusual danger but to prevent damage from
unusual danger. An invitee cannot claim that the occupier make alterations
to his premises to render them safe. He must take them as they are subject

to the occupier’s duty to use reasonable care to protect him from unusual
dangers.

It has been said that the term ‘“unusual danger” as used
in this context defies comprehensive definition, but as has
been pointed out by MacDonald J. in Rafuse v. T. Eaton
Co. (Maritimes) Ltd2:

. . it clearly has one primary meaning: it means “such danger as is
not usually found in carrying out the function which the invitee has in
hand”; and “was intended to exclude the common recognizable dangers
of every day experience in premises of an ordinary type”. See London

Graving Dock Co. Lid. v. Horton3, per Lord Porter at p. 745 and Lord
MacDermott at p. 762.

In light of the above authorities, it appears to me to be
established that proof of the existence of an unusual danger
which caused the damage complained of is an essential
ingredient of the plaintiff’s case, and in the absence of such
proof, it is superfluous to consider any defence based on the
appellant’s having known and appreciated the condition of
the floor or having accepted the risk, if any, inherent in
encountering it.

Accordingly, in my view, the first question to be answered
in this case is:
Has it been shown that an accumulation of moisture
which had collected on the tile floor in front of the
tellers’ wickets in a busy bank in Brandon, Manitoba,
on a snowy day constituted an unusual danger.

I think it may at least be accepted that it is natural for
moisture to accumulate on the tile floor of a building at a
point where people have been standing with damp snow on

1[10411 SCR. 384, 2 (1958), 11 D.L.R. (2d) 733 at 777.

3[19511 A.C. 737.
90130—2
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their boots, and that in snowy climates, unless some pre-

Camreesl. ventative measures are taken, this must happen to some
Rovar Banx €Xtent in wintertime on the tile floors of all buildings fre-
or Canava quented by the public. Mr. Armstrong, the bank manager,
RitchieJ. refers to the moisture which accumulated in the bank in

question as “dampness” rather than “water”, and Mr.
Edworthy, who was a regular customer of the bank, says
that he had never actually noticed water on the floor and
did not notice it on the day in question until his foot slipped
as he turned to help the appellant up from her fall. The
views thus expressed do not satisfy me that it was unusual
to find melted snow in varying quantities on the floor of this
particular bank “when the weather was such that people
carried in wet snow” (to use the trial judge’s expression)
and particularly that it was unusual for there to be a con-
centration of such melted snow in front of the tellers’
wickets.

It remains to be considered whether it is usual for the
occupiers of such a building to take preventative measures
against allowing water to accumulate on tile floors, such as
having cocoa matting or some other substance on the floor
in wintertime, or having somebody circulating amongst the
customers with a mop to keep the floor fairly dry.

It is apparent, as the learned trial judge has found, that
the respondent did not employ any effective system to con-
trol or prevent such conditions as existed in the lobby when
the appellant fell, and as there is nothing to indicate that
there was anything about the weather or the condition of
the floor itself to distinguish the day in question from any
other day in winter, it becomes relevant to note that
throughout the eight winters during which Mr. Armstrong
had been manager there had never been any complaint
about anybody falling or slipping in the lobby. This appears
to me to support the suggestion that while the fall was
unusual, the floor was not dangerous.

The learned trial judge has found that the floor “was of
smooth tile of a kind seen in many public places such as
banks”, but I can find no evidence whatever in the record
as to what if any measures it is usual for the occupiers of
such publie buildings to take in wintertime to prevent water
collecting from the snowy boots of their customers.
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The danger of attempting to decide this matter by taking
judicial notice of floor conditions usually found in such CamrseLn
buildings in snowy weather appears to me, with all respect, Rovat, BANK
to be demonstrated by the sharp difference of opinion which ©°F CANAPA
existed between the distinguished' judges of the Court of Ritchie J.
Appeal of Manitoba as to whether it was usual or unusual
to find water in such quantities on the floor of a bank in
Manitoba in wintertime. Three judges of that Court were
of opinion that there was nothing “unusual” about the con-
dition of the bank’s floor on the day in question, saying that
it would be “wholly unrealistic and unreasonable” “. . . to
expect anything other than a wet floor on a snowy day in
Manitoba in any public place such as a bank . ..”, while two
judges of the same Court had not the slightest doubt that
the presence of water on the floor constituted an unusual
danger and expressed the view that: “One does not normally
expect that bank premises, to which members of the public
customarily resort in large numbers, will be wet and there-
fore hazardous. Not even under Western Canadian winter
conditions would it be usual to expect to encounter such
a floor”.

1963
——

Owing no doubt to the view which he took of the law,
the learned trial judge made no finding as to whether or not
the appellant’s injuries were caused by an unusual danger,
unless it can be said that the finding that “The place was
too slippery for safety” is itself to be considered a finding
of unusual danger.

I do not consider the evidence that the appellant slipped
and fell in the amount of water which had accumulated on
the floor at the tellers’ wickets of the respondent’s bank and
that Mr. Edworthy slipped but did not fall on.the same
spot as he turned to pick her up, is of itself proof of the
presence of an unusual danger or indeed that it proves that
on the day in question the floor was too slippery for the
safety of persons other than the appellant.

As T am unable to find any evidence in the record before
us that it was unusual for such floor conditions to be present
in such a building on such a day, I must conclude that the
appellant has failed to discharge the burden of proving that
her unfortunate fall occurred under circumstances giving

rise to liability on the part of the respondent bank.
90130—23%
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I would accordingly dismiss this appeal with costs.

The judgment of Judson, Hall and Spence JJ. was deliv-
ered by

SeeNcE J.:—This is an appeal from the judgment of the
Court of Appeal of Manitoba! dated January 3, 1963, which
allowed an appeal from the judgment of Maybank J. dated
July 4, 1962, in which he awarded the plaintiff judgment
against the defendant for $35,889 and costs. The plaintiff’s
claim against the defendant was for damages sustained in a
fall on the premises of the defendant in Brandon, Mani-
toba, at 2:30 p.m. on Monday, November 23, 1959.

It is not my purpose at the present time to review the
facts in detail as I presume they are to be mentioned in
another judgment in this Court.

The appeal, however, was argued upon the bagis that the
plaintiff was an invitee upon the premises. The cccupier’s
liability to an invitee was stated by Willes J. in Indermaur
v. Dames® as follows:

And, with respect to such a visitor at least, we consider it settled law,
that he, using reasonable care on his part for his own safety, is entitled
to expect that the occupier shall on his part use reasonable care to prevent
damage from unusual danger which he knows or ought to know.

That outline of liability has been accepted universally since
the day it was pronounced. Therefore, the first and the most
important inquiry before a court considering such a claim
is whether, under the circumstances existing at the time
and place of the accident, there was present an “unusual
danger”. “Unusual danger” has been defined in the judg-
ment given in the House of Lords in London Graving Dock
Co. Ltd. v. Horton®, by Lord Porter at p. 745, as follows:

I think “unusual” is used in an objective sense and means such danger
as is not usually found in carrying out the task or fulfilling the function
which the invitee has in hand, though what is unusual will, of course, vary
with the reasons for which the invitee enters the premises. Indeed, I do not
think Phillimore, L.J., in Norman v. Great Western Ratlway Co., [1915]
1 XB. 584 at 596, is speaking of individuals as individuals but of
individuals as members of a type, e.g. that class of persons such as steve-
dores or seamen who are accustomed to negotiate the difficulties which
their occupation presents. A tall chimney is not an unusual cifficulty for
a steeplejack though it would be for a motor mechanic. But I co not think
a lofty chimney presents a danger less unusual for the last-naraed because
he is particularly active or untroubled by dizziness.

1(1963), 41 W.W.R. 91, 37 D.L.R. (2d) 725.
2 (1866), LR. 1 C.P. 274. 3[19511 AC. 737.
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The plaintiff was a widow of 55 years of age who was 1963
attending the bank premises in order to obtain payment of CameseLs
a cheque made in her favour. The bank was not the one Royu Banx
with which she regularly dealt and she had been in the OF CAnaua
premises but a few times before. In other words, she was an SpenceJ.
ordinary member of the public with no special prior knowl- =
edge of the conditions in the particular premises.

Lord Normand said at p. 752 of the same case:

I am of opinion that if the persons invited to the premises are a par-
ticular class of tradesman then the test is whether it is unusual danger for
that class.

Here, as I have stated, the invitee was an ordinary customer
of the bank but of no particular class. We must, therefore,
consider the facts in a particular case in the light of these
statements of the law which I adopt. ,

The bank premises were in the City of Brandon, a city
with a population not given in evidence but we may take
judicial notice that it is a considerable city, second in Mani-
toba outside the Greater Winnipeg area, with a population
of nearly 30,000. The bank premises contained the sole
branch of the bank in that city and was no small building
as it provided space for 7 tellers’ wickets, and the area for
the use of the public inside the main vestibule measured
214 feet by 32 feet. To these bank premises the public
resorted in large numbers. ’

The day of the accident was a Monday but was described
by Mrs. Martens, a teller, as “a busy day” and it would
seem that on a busy day each one of the 4 savings tellers
dealt with between 30 and 35 customers during the day.
The bank was at the corner of 8th Avenue and Prosser
Street in the City of Brandon. The accident occurred at
about 2.30 p.m. on November 23, 1959, and during the
previous day 1% inches of snow had fallen in Brandon and
another 2.8 inches fell throughout the course of the 23rd of
November. The temperature on the latter day varied from
23 to 27 degrees so that the condition under foot could be
referred to as mildly slushy. Whether or not there had been
snow cleaning in the immediate vicinity of the bank, the
learned trial judge found that many persons who entered
the bank on that day carried in a certain amount of snow
on their boots. Entering the bank, a customer passed
through a vestibule 10 feet square, the floor of which was
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ﬁ completely covered with a corrugated rubber mat. No wit-
Cameserr ness at the trial had ever seen anyone stamping snow off
Rovat Banx their feet on that mat. The customer passing through that
or Canava vestibule entered the public premises of the bank through a
SpenceJ. double door. Much of the evidence at trial and consideration
~  in both the Court of Appeal and in this Court was devoted
to an examination of the state of the floor in the public
premises. That floor was of a rubber composition tile and
had been treated with what was described in evidence as
“self-polishing non-skid liquid wax” on either the Sunday
or the Saturday preceding the accident, both of which, of
course, were non-business days. The learned trial judge

stated:

It is possible that the oiled tile and water on top of it made the floor
slippery, but I think the point does not necessarily have to be cetermined.

After that statement, the consideration of the issue of the
defendant’s liability has proceeded without regard to any
possibility that the presence of wax referred to in error by
the learned trial judge as “oiled” contributed in any way to
the accident. In this case, we are not concerned with the
effect of wax on the floor but with the effect of water from
melted snow upon the floor. In the Court of Appeal,

. Guy J.A., entered into a detailed and careful examination
of the evidence upon that topic and particularly the plain-
tiff’s knowledge of the condition of the floor.

As to the presence of an “unusual danger” apart from any
question of the plaintiff’s knowledge and appreciation of it,
one might well commence with the finding of fact by the
learned trial judge, where he said:

I think there can be no doubt that water on the floor of the bank
lobby caused this woman to fall and I find this as a fact. It was, in my
opinion, more than mere moisture or dampness; it may have been less

than actual puddles; but certainly there was at least a dangerous glaze or
film of water underfoot near the teller’s wickets.

And:

. In the first place it should be said I think that the plaintiff’s knowledge
was not knowledge of the dangerous condition around the tellers’ wickets.

The condition was worse there. (The underlining is my own.)

These were findings of fact by an experienced trial court
judge made after hearing the evidence, often contradictory,
in court and coming to the conclusion as to the evidence
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which he would accept and the probative value he would !%3

attach to that evidence, CAMPEELL
v.
Yet her statement is one I accept unreservedly. RovaL Bang
or CANADA
And: Spence J.

I have no doubt about the plaintiff’s veracity. I would say that any
unequivocal statement made by her should be accepted as wholly true.

Freedman J.A., said, in the minority judgment of the
Court of Appeal, in reference to this finding, “And I would
say that the evidence clearly supports such a finding”. And
at p. 207, “Once again, I would say that the learned trial
Judge’s conclusions are supported by the evidence.” (The

underlining is my own.)

With that statement and with that course in reference to
the trial judge’s findings of fact upon contradictory evi-
dence, I am in complete agreement.

Watt or Thomas v. Thomas', per Lord Maecmillan at
p- 490; 8.8. Hontestroom v. S8.8. Sagaporack?, per Lord
Sumner at p. 47; Powell v. Streatham Manor Nursing
Home®, per Viscount Sankey at pp. 249-50; Roche v.
Marston®, per Kerwin J. at pp. 495-6; Prudential Trust Co.
Litd. et al. v. Forseth & Forseth®, per Martland J. at
pp. 594-5.

Therefore, in the light of these facts as so found, was the
condition of the floor at the place where the plaintiff fell
on November 23, 1959, a “condition of unusual danger”?
Guy J.A., giving the judgment of the majority of the Court
of Appeal, said: -

The plaintiff apparently lived in Western Canada all her life and spent
the ten years prior to the accident, in the city of Brandon. She knew what
the snow conditions were outside, and I think we may take judicial notice
of the fact that she must have encountered the same situation in every
shop, either city or rural office, department store, school and public build-
ing she visited during her lifetime. On at least nine occasions during the
giving of her evidence in Court at the trial, she stated that she noticed the
floor was wet; that she saw patches of water; that she thought it was wet
(“not all over, but in spots”). In addition to this, of course, at least two
witnesses testified that the bank floor was wet in spots.

There had been a number of people in the bank during banking hours
that day, and, according to the witness Martens, it was a busy day.
According to the witness Golding, one of the plaintiff’s witnesses, the condi-

1719471°A.C. 484, 2119271 A.C. 37.
3 [1935]1 A.C. 243. 4119511 S.CR. 494.
5(1960), 21 DL.R. (2d) 587.
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tion of the floor was no more than one would expect in a public place on
a snowy day. I shall quote her evidence further on in this judgment.

Another witness called by the plaintiff was a Mr. Edworthy, who

RovAL BANK testified to the same effect; a portion of his evidence appears later in this

oF CANADA

Spence J.

judgment.

Having regard to the picture presented by all the evidence, I must say
that the situation, which confronted the plaintiff in the bank or the day
in question, was a situation so commonplace as to take it out of the cate-
gory of the “unusual”. The significance of the word “unusual” as it appears
in the basic principle of Indermaur v. Dames, supra, seems to me to be
this: if the danger is an usual danger, it must be assumed that ordinary
reasonable people know and appreciate it fully. Conversely if they know
and appreciate it, it ceases to be unusual. In my view, to expect anything
other than a wet floor on a snowy day in Manitoba in any public place
such as a bank, store, post office, school, office, theatre, restaurart, or any
of the hundreds of shops that abound in the Province, is to deny the
everyday realities of life, and is wholly unrealistic and unreasonable.

On the other hand, Freedman J.A., in giving the minority
judgment of that Court, said:

One does not normally expect that bank premises, to which members

of the public customarily resort in large numbers, will be wet and therefore
hazardous. Not even under western Canadian winter conditions would
it be usual to expect to encounter such a floor. Admittedly snowstorms out-
side carry with them the prospect of snow being brought within premises,
but that very likelihood imposes upon the occupier the obligation to take
some effective measures against hazards thereby created. He cannot stand
idly by, do nothing to protect invitees from damage arising from a wet
floor, and then simply look to the snowstorm to exonerate him. (The

underlining is my own.)

The question of “reasonable care” under the rule of Inder-
maur v. Dames, will be deseribed hereinafter.

Again, I find myself in agreement with Freedman J.A.
that not even the exigencies of Western Canadiar winter
conditions would make usual the presence on the floor of a
large bank in a city of 30,000, in mid-afternoor, of
dangerous glaze of water underfoot near the tellers’
wickets”. I am of opinion that the state of the floor in that
bank on that afternoon constituted an “unusual danger”.

It is perhaps a test of some value to determine whether
a condition is one of unusual danger to investigate the ease
by which the occupier might avoid it. In the present case,
the learned trial judge said:

A cocoa mat some place about would have been useful. Also when the
weather was such that people carried in wet snow a few strips of matting

to the busy parts of the lobby or even at those busy places would have
kept the floor nearly dry.
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If the danger could have been prevented by these eco- E’E’j

nomical and easy precautions then surely a member of the Cameerur
public frequenting such a busy place as this bank would Rovar BaNk
have been entitled to expect such precautions or others OFCaNapa
equally effective, and their absence would tend to make Spenceld.
the danger an “unusual” one. For these reasons, I am of the
opinion that the condition which confronted the plaintiff

as she walked “very gingerly” from the savings wicket

towards the ledger wicket was a condition of “unusual

danger”.

Before considering the defences of volenti non fit injuria
and of contributory negligence, I turn to the question of
whether the defendant on its part did use “reasonable care
to prevent damage” to the plaintiff. Throughout the case,
in the evidence, and in the judgments of both Courts,
reference is made to the defendant’s “system’” of cleaning
the floor. So far as that system affected the accumulation
of snow or water from melted snow upon the floor in the
public area of the bank’s premises, it may be characterized
as haphazard at the best. Some of the employees of the bank
described as “‘juniors” seem to have cast upon them the
vague duty of both cleaning the snow from the sidewalks
outside the bank and mopping up the water which might
collect on the floor in the bank premises. The trial judge,
upon consideration of the evidence, only could find that the
sidewalks “had probably been cleared of snow during the
day” but no junior or anyone else had mopped the floor
inside the bank at all during the course of the day of
November 23rd, despite the fact that nearly 3 inches of
snow fell in the city of Brandon during that day. The
janitor, Gill, who one might presume might be the employee
whose duties had most immediate connection with the
cleaning of floors, was not even required to be about the
premises during business hours. This course of conduct on
the part of the defendant bank I would characterize as
failure to use reasonable care to prevent damage to its
customers, including the plaintiff whom the bank could
expect to frequent its premises. I have come to this con-
clusion realizing the ease with which the danger could
have been prevented by any of the steps referred to by the
learned trial judge. Moreover, in my view, such a finding
does not cast upon small businesses and shops throughout
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Manitoba any onerous burden. I would adopt the words of

Camrernr.  Freedman J.A. in the Court of Appeal:

v.
RovaL Bank
oF CaNADA

Counsel for the defendant advanced the argument that to hold the
defendant liable in eircumstances such as the present would be to impose

Spence J. an unfair and intolerable burden upon occupiers of premises. With respect,

I do not share that view. Naturally one does not expect perfection of con-
duct from an occupier of premises. Moreover, one must make allowances
for climatic conditions and the hazards they bring. But if weather condi-
tiong bring with them risks, they are no less accompanied by a correspond-
ing duty to take reasonable precautions against damage that might be
caused therefrom, “The risk reasonably to be perceived defines the duty to
be obeyed” said Cardozo J. (Palsgraf v. Long Island Railroad Company,
(1928) 248 N.Y. 339), and it is appropriate to recall those words here.

Guy J.A., giving the majority judgment of the Court of
Appeal, quoted the learned trial judge as follows: “That
she was sciens to a degree is not open to opposing argu-
ment”. And also:

In the first place it should be said I think that the plaintiff’s knowledge
was not knowledge of the dangerous condition around the tellers’ wickets.
The condition was worse there. So that even if the maxim on which
defendants often rely was “scienti non fit injuria” rather than “volenti non
fit injuria” it could not be said that the plaintiff was sciens of the danger
to be met in the area of the tellers’ wickets. Even if she were aware of
the floor around the tellers’ wickets being more slippery than the floor
around the endorsement counter, (and I do not see how she could be
aware of this in all the circumstances), it seems to me one would still not
be able to say that she was volens.

and expressed his view that the evidence did not support
such statement. The learned justice in appeal then pro-
ceeded to quote extensively from the evidence of the plain-
tiff and concluded:

With respect, the foregoing evidence of the plaintiff herself does not

justify the statement of the learned trial judge that she was not sciens of
the danger to be met in the area of the tellers’ wickets. .

And:

I say this is significant because, if there was an unusual danger and
if, as the law states, she must fully appreciate the nature and extent of the
risk, the plaintiff alone fully appreciated the nature and extent of the risk,
and the other witnesses regarded the condition as common or usual on
days such as November 23, 1959.

Again, it is my view, that the learned trial judge heard
the evidence and observed not only the plaintiff but all the
other witnesses and expressed his finding of fact in the
words which I have quoted above.
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Freedman J.A. in the Court of Appeal accepted that find-
ing of fact when he said:

Here, however, the plaintiff had far from a full knowledge of the
danger. Beyond sensing or perceiving a condition of moisture in the loca-
tion of the endorsement counter, she had no actual knowledge of the
far more serious condition of wetness around the area of the tellers’ cage.
On the evidence it cannot be said that the plaintiff was sciens.

I am of the opinion that under the circumstances, the
finding of the learned trial judge should be accepted. Cer-
tainly, the defendant has failed to show such knowledge as
to leave the inference that the risk had been voluntarily
encountered. See Letang v. Ottawa Electric Raslway Co.,
per Lord Shaw at p. 730, and Osborne v. London and North
Western Railway CoZ2, per Willes J. at p. 223:

.. . if the defendants desire to succeed on the ground that the maxim
“Volenti non fit injuria” is applicable, they must obtain a finding of fact
“that the plaintiff freely and voluntarily, with full knowledge of the nature
and extent of the risk he ran, impliedly agreed to incur it”.

In Lehnert v. Stein®, Cartwright J., giving judgment for
the majority of the Court, said at p. 43:

The decision of this Court in Car and General Insurance Corporation
Ltd. v. Seymour and Maloney, [1956]1 S.CR. 322, 2 DL.R. (2d) 369,
renders it unnecessary to make any lengthy examination of the authorities,
which were fully considered in the judgments delivered in that case, par-
ticularly in that of Doull J., in the Supreme Court of Nova Scotia (in
Banco), (1955) 36 M.P.R. 337. That decision establishes that where a
driver of a motor vehicle invokes the maxim volenti non fit injuria as a
defence to an action for damages for injuries caused by his negligence to a
passenger, the burden lies upon the defendant of proving that the plaintiff,
expressly or by necessary implication, agreed to exempt the defendant from
liability for any damage suffered by the plaintiff occasioned by that
negligence, and that, as stated in Salmond on Torts, 13th ed,, p. 44:

“The true question in every case is: Did the plaintiff give a real con-
sent to the assumption of the risk without compensation; did the consent
really absolve the defendant from the duty to take care?”

There is nothing to indicate that the plaintiff consented to
absolve the defendant from this duty to take care. There-
fore, the defendant has not established the defence of
volens.

The learned trial judge found that the defence of con-
tributory negligence has not been established. Guy J.A.,
giving the majority judgment of the Court of Appeal, said

1119261 AC. 725. 2 (1888), 21 Q.B.D. 220.
319631 S.C.R. 38, 36 D.L.R. (2d) 159.
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E’ﬁ “TIt is clear from the evidence, with respect, that the learned
Cameeerr, trial judge was right”. I also concur in this view.

Rovar BANE Therefore, in the result, I am of the opinion that the
or Canas - gpeal should be allowed with costs and the judgment of
SpenceJ. the learned trial judge should be restored. The plaintiff is

" also entitled to the costs of the appeal in the Court of
Appeal.

Appeal allowed with costs, MARTLAND and RircHIE JJ.
dissenting.

Solicitors for the plaintiff, appellant: Honeywell, Baker,
Gibson, Wetherspoon, Lawrence & Diplock, Ottawa.

Solicitors for the defendant, respondent: Gowling, Mac-
Tavish, Osborne & Henderson, Ottawa.

1% IRVIN HEPTING anxo GERTRUDE ) A
* -
Devie  HEPTING (Plaintiffs) ............. [ APPELLANTS;

AND

ANTHONY SCHAAF, XATHERINE
SCHAAF anp ANDREW EXNER ; RESPONDENTS.
(Defendants) ......................

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Real property—Sale of house—Fraudulent misrepresentation—Claim for
damages—Presumption as to worth not rebutted—Evidence of reduced
value due to the misrepresentation.

The defendants AS and XS, who were husband and wife, sold their house
to the plaintiffs, through the agency of the defendant E, a realtor.
The defendants fraudulently concealed the fact that no permit
existed to build a basement suite in the house. The plaintiffs brought.
an action claiming damages and were awarded judgment for $2,500.
The defendants’ appeal to the Court of Appeal having been allowed,
the plaintiffs, with leave, appealed to this Court.

Held: The appeal should be allowed.

The evidence adduced by the plaintiffs plus the presumption authorized
by the authorities that, prima facie, the property was worth the sum
paid for it, justified the trial judge in fixing the damages at $2,500,
unless evidence adduced on behalf of the defendants rebutted this
presumption, :

*PrEseNT: Taschereau C.J. and Martland, Judson, Hall and Spence JJ.
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There was sound basis for the trial judge’s conclusion that the defendants
had not succeeded in rebutting the presumption. The plaintiffs then
were justified in depending upon the admissions made by the defend-
ant B in his examination for discovery, i.e., that the value of the house
with a rentable suite therein, presumed to be $17,700 because of its
purchase at that amount, would be reduced by $2,500 if it did not con-
tain such a rentable basement suite.

McConnel v. Wright, [1903] 1 Ch. D. 546; Steele v. Pritchard (1907), 7
W.L.R. 108; Rosen v. Lindsay (1907), 7 W.LR. 115; London County
Freehold & Leasehold Properties Litd. v. Berkeley Property and Invest-
ment Co., Litd., referred to.

APPEAL from a judgment of the Court of Appeal for
Saskatchewan, allowing an appeal from a judgment of
MacPherson J. Appeal allowed.

The Hon. C. H. Locke, Q.C., for the plaintiffs, appellants.
D. G. McLeod, Q.C., for the defendants, respondents.

The judgment of the Court was delivered by

SpENCE J.:—This is an appeal from a judgment of the
Court of Appeal of Saskatchewan dated December 11, 1962.
By that judgment the said Court of Appeal allowed an
appeal from the judgment at trial of MacPherson J. dated
September 26, 1961, granting to the plaintiffs judgment
against all defendants for $2,500 and costs. The statement
of claim in the action (case p. 1) sets out the purchase by
the plaintiffs from the defendants Schaaf through the
agency of the defendant Exner of premises known as 1306
Horace Street, Regina, and the alleged fraudulent misrepre-
sentation in reference thereto made by the defendant Exner
as agent for the defendants Schaaf. Although the prayer for
relief in para. 10, subpara. (a) thereof is for a declaration
that the agreement be rescinded, the statement of claim
recites that the transaction was closed and that the plain-
tiffs went into occupation of the premises. It is probably for
this reason that MacPherson J., in his reasons for judgment,
considered the remedy of damages only. The defendants, in
their notice of appeal to the Court of Appeal of Saskatch-
ewan, set out their grounds of appeal as follows:

1. That the said judgment is against law, evidence and the weight of
evidence.

2. That the learned trial judge erred in holding that the defendants,
or any of them, are guilty of deceit.
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3. In the alternative, there was no evidence that the defendant, Exner,
acted fraudulently or had any knowledge of the matters com-
plained of.

4, That the learned trial judge misdirected himself with respect to
the measure of damages and should have held that there was no
evidence on which to base an assessment of damages for deceit
against the defendants, or any of them.

5. That the learned trial judge erred in holding, if he did so hold,
that the fraud and deceit, alleged in the plaintiff’s statement of
claim, had been proven and should have held that the plaintiffs had
not established the fraud alleged against the defendants.

Giving judgment for the Court of Appeal of Saskatch-
ewan, Maguire J.A. said:

The claim of the plaintiff at trial was limited to one of damages, it
not being possible to obtain nor grant rescission in that title ta the pur-
chaser’s former dwelling had been transferred to the vendors in »art satis-
faction of the purchase price, and subsequently sold, thus preventing the
parties being placed back in status quo.

It is not necessary, for the purposes of this appeal, to consider the
several findings of the trial judge, other than the award of damages set at
the sum of $2,500.00.

The plaintiffs obtained leave to appeal the judgment from
the Court of Appeal of Saskatchewan to this Court and the
respondents, in their factum, at p. 4, set out the following
“Points in Issue” (p. 4):

(1) The Respondents submit that the Learned Trial Judge erred in

holding that the Defendants, Exner and Schaaf, perpetrated a
fraud by concealment.

(2) The fraud alleged was not proven.

(3) The agent, if anything, gave only an innocent misrepresentation
and the principal did not deliberately employ an agent in order
that an untrue representation would be made.

(4) The Plaintiffs proved no loss resulting from the alleged fraud.

Counsel for the respondents submitted argument upon
the first three of these propositions but there appears no
reason to disturb the finding of MacPherson J. at trial, who
said:

I find that the defendants Exner and Schaaf did perpetrate a fraud

on the plaintiffs Hepting by concealing the fact that no permit to build
the suite existed.

Therefore, these reasons are concerned only with whether
the plaintiffs have proved damages for the fraudulent mis-
representation found by the learned trial judge.
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The only evidence upon damages adduced by counsel for
the plaintiff at the trial was, firstly, one question and answer
put to the plaintiff Gertrude Hepting:

Q. Have you had any experience in pfices and values of houses of this
type?
A. Oh, yes, I've seen enough houses that I know that house isn’t worth

17,6, what we paid for it, not without a basement suite. It’s not
built that good.

TaE Courr: No. She has seen houses, Mr. Gerrand.

Mz, Gerranp: Well, I won’t press that because I have lots of evidence
on that point.

That evidence which, of course, was of no weight whatso-

ever, was not referred to again at the trial or on appeal.

Secondly, counsel for the plaintiffs read in as part of the

plaintiffs’ case, inter alia, the answers of the defendant

Exner upon the examination for discovery as follows:

83. Q. As a real estate agent you would know, I take it, that there would
be a substantial difference in value between that house with a

properly rentable suite and one where the suite could not be
occupied by law?

A. That is right.
84. Q. You would agree to that?
A. Yes.

85. Q. Would you like to venture an estimate of what the difference might
be in value with or without?

A. Twenty-five hundred dollars.

and the answer of the defendant Schaaf upon examination
for discovery:
73. Q. Mr. Exner has made an estimate of the value of that property

without the right of the rentable suite would be $2500.00 less than
with it. Do you agree with those figures?

A. Yes, I imagine it would be very close.

Giving judgment for the Court of Appeal of Saskatch-
ewan, Maguire J.A. quoted those questions and answers
and said:

The first extract of evidence referred to deals with the varying value
of the dwelling depending upon whether it contained a legal, and thus
rentable, basement suite or not. It is thus of no help in determining dam-
ages within the rule or basis quoted. It does not in any sense go to estab-
Lish that the purchasers obtained a property of less value than the price
paid therefor.
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The learned justice in appeal was there applying the
judgment of Lamont J. in Hasper v. Shauer® at p. 215:

The measure of the plaintiff’'s damage in an action of deceit is, as
stated by the trial judge, the difference between the contract price and
the real value of the land (if that value be less) at the time the contract
was entered into.

and also quoted Kerr on Fraud and Mistake, 7th ed., p. 498.

In McConnel v. Wright?, the Court of Appeal considered
an action for damages for deceit. Collins M.R. said (p. 554):

That obliges me to say something as to the principle upon which dam-
ages are assessed in these cases. There is no doubt about it now. It has
been laid down by several judges, and particularly by Cotton L.J. in Peek
v. Derry, 37 Ch. D. 541; but the common sense and principle of the thing
is this. It is not an action for breach of contract, and, therefore, no dam-
ages in respect of prospective gains which the person contrecting was
entitled by his contract to expect come in, but it is an action of tort—it
is an action for a wrong done whereby the plaintiff was tricked out of
certain money in his pocket; and therefore, prima facie, the highest limit
of his damages is the whole extent of his loss, and that loss is measured by
the money which was in his pocket and is now in the pocket of the com-
pany. That is the ultimate, final, highest standard of his loss. Bui, in so far
as he has got an equivalent for that money, that loss is dimin‘shed; and
I think, in assessing the damages, prima facie the assets as represented are
taken to be an equivalent and no more for the money which was paid.

Cozens-Hardy L.J., said at p. 559:

As a rule of convenience, and indeed almost of necessity, the property
which would have been acquired by the company, if all the statements in
the prospectus had been correct, must prima facie be taken to be worth the
precise sum paid for the property, neither more nor less. This is the prima
facie presumption, and it is sufficient for the decision of the present
case, for no evidence has been adduced by the defendant to rebut the
presumption.

That statement has been accepted in the Court of Appeal
of Manitoba in Steele v. Pritchard®, and Rosen v. Lindsay*,
where, at p. 117, Phippen J.A. said:

The law on this point appears to be clearly laid down by the Court

of Appeal in England in McConnell v. Wright, [19031 1 Ch. 554. It is
probably most tersely stated by Cozens-Hardy L.J., at p. 559, ( and the

above quotation is repeated).

1719221 2 W.W.R. 212. 8 (1907), 7 W.L.R. 108.
2119031 1 Ch. D. 546. 4 (1907), 7 WL.R. 115.
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In London County Freehold & Leasehold Properties, Ltd.
v. Berkeley Property and Investment Co., Ltd.*, Slesser 1.J.,
said at p. 1047:

The damage will be the difference between £611,000 paid for the prop-
erty and the amount which the plaintiffs would have paid had they known
the actual circumstances as to these eleven flats.

In my view, therefore, the evidence adduced by the plain-
tiffs plus the presumption authorized by the authorities
which T have cited would have justified the learned trial
judge in fixing the damages at $2,500, as he did, unless evi-
dence adduced on behalf of the defendants had rebutted the
said presumption. The only evidence adduced on behalf of
the defendants was the following:

Firstly, in examination in chief of the defendant Exner:

Q. Now, the selling price of 1306 Horace Street was $17,700.00. Can
you give us your opinion of the value of 1306 Horace?

A. My opinion as tc the value of 1306, was that your question?

Q. Yes. .

A. Tt was in line with other three bedroom homes in Rosemont dis-
trict, as far as selling price, without suites, as just a straight three
bedroom bungalow.

Q. Is 1306 Horace Street a three bedroom bungalow?
A. Yes.

and the said counsel requesting and obtaining the recalling
of the defendant Exner, asked him for an explanation of his
answers upon examination for discovery to questions 83 to

85, quoted aforesaid. In reference thereto, the learned trial

judge said:

Exner was asked in his examination for discovery (83 to 85) if there
would be a substantial difference in value between that house (i.e. the one
sold to the plaintiffs) with a properly rentable suite and one in which the
suite could not in law be occupied. He agreed there would be a difference
in value and he estimated the difference at $2,500.00. Schaaf in his
examination agreed with Exner. The defendants tried to modify these
answers at trial but, in my opinion, without success.

Counsel for the respondents argued that the learned trial
judge, in the last sentence just quoted, was referring only to
the ‘attempt by counsel for the defence to obtain from the
defendant Exner an explanation of his answers to questions
83 to 85 on the examination for discovery. I am of opinion
that the learned trial judge’s remarks should not be so

1119361 2 All ER. 1039.
90130—3
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36_31 limited but that rather he expressed therein his view as to
Hf;’ZENG all of the evidence in reference to damages given by the
sl " defendant Exner and which I have quoted above, whether

CHAAF

etal. 1t be.on his examination in chief or when recalled, and that
SpenceJ. 1D the result the learned trial judge found that the defend-
~— ants had not rebutted the presumption arising from the
proof that the plaintiffs had purchased these premises for

$17,700 and that, therefore;, prima facie, the premises, if

they had possessed the acecommodation represented to the

plaintiffs, would have had a value of $17,700.

I am further of the view that upon the evidence, the
learned trial judge was justified in coming to the coneclusion
that the presumption had not been rebutted. It must be
remembered that he had found as a fact that the defendants
Schaaf and Exner had “perpetrated a fraud on the plaintiffs
Hepting by concealing the fact that no permit to build the
suite existed” and it would be strange if they sold to the
plaintiffs the premises at the price of a house without a
rentable suite when they were so anxious to represent the
house as one which possessed such a rentable suite. It is
true that the defendant Anthony Schaaf had accepted the
premises at a valuation of $20,000 very shortly before but
in that transaction he was merely taking the premises in
trade and in part payment for a hotel building which he
was anxious to sell. Evidence of William Johner who acted
upon the purchase by the defendant Anthony Schaaf on
the premises at 1306 Horace Street, Regina, and who agreed
with counsel for the defence in cross-examination:

Q. Is it fair to say that Mr. Schaaf was selling the hotel rather than
buying the house? The principal deal was the sale of the hotel?

A. Oh, I would say it was.

And the defendant Anthony Schaaf in order to put through
the sale of the hotel very quickly waived a term of his offer
which required proof that the suite in the basement at
1306 Horace Street was properly rentable. The answer given
by the defendant Exner was itself rather equivocal:

It was in line with other three bedroom homes in Rosemont district

as far as selling price without suites, as just a straight three bed-
room bungalow.
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Q. Is 1306 Horace Street a three bedroom bungalow?
A. Yes.

This might well have meant that the third bedroom in
1306 Horace Street was this basement bedroom which,
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under the by-laws, could not legally be used as a bedroom. Spenceld.

I have read the evidence throughout and have found no
positive statement that there were in 1306 Horace Street
three bedrooms above the ground level. The learned trial
judge listened to the evidence in court, observed the wit-
nesses and assessed the probative value of their evidence. In
my view, there was sound basis for his conclusion that the
defendants had not succeeded in rebutting the presumption
arising from the sale of the house for $17,700. When that
presumption is not rebutted then the plaintiffs are justified
in depending upon the admissions made by the defendant
Exner in his examination for discovery, i.e., that the value
of the house with a rentable suite therein, presumed to be
$17,700 because of its purchase at that amount, would be
reduced by $2,500 if it did not contain such a rentable base-
ment suite.

I am, therefdre, of the opinion that the appeal should be
allowed with costs, the judgment of the learned trial judge
restored ; the plaintiffs are entitled to the costs of the appeal
to the Court of Appeal of Saskatchewan,

Appeal allowed with costs.

Solicitors for the plaintiffs, appellants: Gerrand & Ger-
rand, Regina.

Solicitors for the defendants, respondents: Pedersen, Nor-
man, McLeod & Pearce, Regina.
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HERBERT BROOKS .................... APPELLANT;
AND

KAREL PAVLICK anxp GLORIA

PAVLICK oo RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law—Land titles—Application for first registration—Jurisdic-
tion of Local Master of Titles—The Land Titles Act, R.8.0. 1960,
¢. 204—British North America Act, s. 96.

On an application for first registration under The Land Titles Act, the
Local Master of Titles decided that the appellant should be registered
as owner of the lands, as described in the application, and overruled
the objection of the respondents to the said description which objec-
tion was based on a metes and bounds description in the conveyance
to the appellant’s predecessor in title. The respondents’ appeal from
the Local Master to the Supreme Court of Ontario was dismissed; a
further appeal was allowed by the Court of Appeal. An appeal, by
leave of this Court, was then brought by the appellant.

Held: The appeal should be allowed.

The Master of Title’s jurisdiction was limited to the consideration and
determination of what documents should be registered upoa the title
and therefore who should have the protection of the guaranteed title
and the right to claim on the assurance fund. When he determined an
application for first registration in favour of the applicant the effect
of s. 52 of The Land Titles Act was to give to the first registered owner
a fee simple, subject to rectification of the register by proceedings in the
ordinary courts under s. 169. In discharging such duty the Master had
to act judicially, but such judicial action was necessary to enable him
to perform his primary administrative duty and in so acting judicially
he did not deprive himself of jurisdiction.

The jurisdiction conferred upon the Master of Titles by The Land Titles
Act to determine whether an application for first registration under
the Act should be granted was not' exercised by any officer whatsoever
prior to Confederation as the scheme of registration of titles did not
exist in Ontario before 1885 and any judicial determinations he made
were merely necessarily incidental to the discharge of those duties
which, therefore, were not analogous to those of a Supericr, District,
or County Court.

Accordingly, the order of the Local Master of Titles was one which he
had jurisdiction to make and such jurisdiction was not granted by the
provincial legislation in violation of s. 96 of the Bretish North America
Act.

The Court of Appeal not having considered the grounds for appeal other
than that of jurisdiction of the Local Master of Titles, the case was
returned for disposal upon the other grounds of appeal.

Re Mutual Investments Lid. (1924), 56 O.L.R. 29; Dupont v. Inglis, [1958]
S.C.R. 535, applied ; Attorney-General for Ontario v. Victoria Building
Lid., 119601 S.CR. 32; Heller v. Registrar, Vancouver Land Registra-

*PresENT: Taschereau C.JJ. and Cartwright, Fauteux, Abbott, Mart-
land, Judson, Ritchie, Hall and Spence JJ.
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tion District, [1963]1 S.C.R. 229, distinguished; Re Winter, [1962] O.R.
402, disapproved; Re Lord and Ellis (1914), 30 O.L.R. 582; Labour
Relations Board of Saskatchewan v. John East Iron Works Ltd., [1949]
AC. 134; Re Ontario Teachers Federation & Duncan, [1958]1 OR.
691; Farrell v. Workmen’s Compensation Board, [19621 S.CR. 48,
referred to.

APPEAL from a judgment of the Court of Appeal for
Ontario’, allowing an appeal from Morand J. who had dis-
missed an appeal from the Local Master of Titles. Appeal
allowed.

C. L. Dubin, Q.C., for the appellant.
D. J. Wright, for the respondents.
E. R. Pepper, Q.C., for the Attorney-General of Ontario.

D. 8. Mazwell, Q.C., and N. A. Chalmers, for the Attorney
General of Canada.

The judgment of the Court was delivered by

SPENCE J.:—This is an appeal from the judgment of the
Court of Appeal of Ontario®' allowing an appeal from
Morand J. who had dismissed an appeal from the Local
Master of Titles. The Local Master had held that the appel-
lant should be registered as owner of certain lands in the
Township of Reach, County and Province of Ontario, as
described in the application for first registration. The Local
Master of Titles had overruled the objection of the respond-
ent to the description of the lands in the application for
first registration which objection was based on a metes and
bounds description in the conveyance to the appellant’s pre-
decessor in title. Such metes and bounds description would
have limited the area of the lands subject to the application
for first registration with the result that part of these lands
would have come to the respondent from his predecessor in
title. The Local Master of Titles acting, at any rate in part,
on what he believed was the admission of the respondent
that the boundary between the two parcels of land was the
centre line of Beaver Meadow Creek, proceeded to inquire
and found as a fact that such centre line of Beaver Meadow
Creek was in the position described in the applicant’s
application for first registration.

1119621 O.R. 449, 32 D.L.R. (2d) 567.
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365 The respondent appealed to the Supreme Court of On-
Brooks tario and Morand J. by order of October 17, 1961, dismissed
Pamcx the appeal. The respondent appealed from that order to the

ANDE‘LLICK Court of Appeal and that Court by its judgment of Jan-
SpenceJ. uary 23, 1962, allowed the appeal. The appellant now
~  appeals to this Court.

A perusal of the reasons for judgment of Schroeder J.A.,
who gave judgment for the Court of Appeal, shows that
after reciting the facts the learned Justice of Appeal dealt
only with the issue of the jurisdiction of the Local Master
of Titles to consider whether the boundary between the
lands of the appellant and the respondent should be settled
by the line of Beaver Meadow Creek as in the agreement
for sale between their predecessors in title in 1861 o- at the
different line set out in the metes and bounds description in
the conveyance, which was expressed to be pursuan: to the
agreement of 1861. In his reasons, Schroeder J.A. said:

It is contended by counsel for the respondent that the Local Master of
Titles did not assume the right to adjudicate upon the legal issues raised
by the appellant. He maintains that his findings were based upon the
appellant’s alleged admission before him that the true boundary line
between the properties in question was the centre of Beaver Meadow
Creek. It is not easy to understand how such an admission could have
been made on behalf of the appellant. It is wholly and utterly inzonsistent
with the objection based on the serious questions of law to which I have
referred, and if the Master purported to deal with this applicazion on a
purely factual basis, completely ignoring the serious claims as to title
advanced by the appellant, then on that ground alone his Order must be
set aside.

In this Court, all counsel confined themselves to argu-
ment as to the Local Master’s jurisdiction to make his order
under these circumstances. Therefore, in these reasons I
shall deal only with that topie.

Schroeder J.A. said:

Counsel for the appellant contended that the Master did in fact pur-
port to exercise the right and power of determining judicially the question
of title between the parties and that in so doing he was acting without
jurisdiction; that this was a judicial power which could only be exercised
by a Court in the nature of a Superior, County or District Court, and
that a provineially appointed officer who purported to exercise such powers
was acting in contravention of section 96 of The British North America
Act, 1867. That precise point was considered by the Court in re the
application of Etta K. E. Winter in an unreported judgment delivered on
8th March, 1961 and was decided favourably to the appellant’s contention.
In my opinion the Master did purport to exercise such powers, and in
doing so he rejected the argument advanced by counsel for the appellant.
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If it were otherwise he would not have commented upon some of the appel-
lant’s submissions made upon the hearing of the application. It was settled
in Display Service Limited v. Victoria Medical Building Limited, [1958]
O.R. 759, affirmed sub nomine Attorney General for Ontario v. Victoria
Medical Building Limited, [1960] S.C.R. 82, that a provincially appointed
officer was not empowered to exercise powers of this nature. It is also
beyond question that lack of jurisdiction to pronounce a judgment or
order deprives it of any effect whatsoever, even as against the party who
invoked the determination. Archbishop of Dublin v. Trimlistone, (1948)
12 I.R. Eq. R. 251 at page 268; Toronto Railway Company v. Toronto,
[19041 A.C. 809 at page 815.

In the Display Services case, this Court was concerned
with the constitutional validity of s. 31(1) of The Mechan-
ics’ Lien Act, R.S.0. 1950, ¢. 227, which provided:

The action shall be tried in the county or district in which the land
or part thereof is situate before a judge of the county or district court,
provided that where the land is situate wholly in the County of York the
action shall be tried before a Master of the Supreme Court or an Assistant
Master.

The validity of the section was attacked on the ground that
the grant of such jurisdiction to the Master was a violation
of s. 96 of the British North America Act, which reads:

The Governor General shall appoint the Judges of the Superior, Dis-

trict, and County Courts in each Province, except those of the Courts of
Probate in Nova Scotia and New Brunswick.

The Court adopted the test of the validity of s. 31(1) of
The Mechanics’ Lien Act put by the Judicial Committee in

Labour Relations Board of Saskatchewan v. John East Iron
Works Ltd.*, per Lord Simonds:

Does the jurisdiction conferred by the Act on the appellant board
broadly conform to the type of jurisdiction exercised by the superior,
district; or county courts?

Using this test and examining the various provisions of
The Mechanics’ Lien Act, the Court concluded, to quote
Judson J. at pp. 42-43:

All these functions are exercised in an original way and constitute
a new type of jurisdiction for the Master which in many aspects is not
merely analogous to that exercised by a s. 96 judge but is, in fact, that very
jurisdietion, limited only to one particular field of litigation.

It would seem that in determining the question of whether
the jurisdiction given to “the proper master of titles” by
8. 21 of The Land Titles Act, R.S.0. 1950, ¢. 197, is in viola-
tion of s. 96 of the British North America Act this Court

1119491 A.C. 134 at 154, [1949] LJ.R. 66.
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must follow a similar investigation to determine whether
the jurisdiction broadly conforms to the type exercised by
Supreme, Distriet, or County Courts.

It should be noted that the Notice of Constitutional
Issue served pursuant to the direction of the late Chief Jus-
tice of this Court in the third paragraph gives notice that
“the question will be raised by the respondent as to whether
the powers given to the Master of Titles by the Land Titles
Act of the Province of Ontario, being R.S.0. 1960, c. 204,
are within the constitutional jurisdiction of the Legislature
of the Provinee of Ontario” but the original application for
first registration was dated the 8th day of November 1960
and the Revised Statutes of Ontario 1960 only came into
force on January 1, 1961 (Proclamation of Governor in
Council R.8.0. 1960, vol. 5, p. 311). However, for the pur-
pose of this examination the sections, although differently
numbered, are in substantially similar terms.

Section 21 of The Land Titles Act (now s. 44) provides:

44. The examination of a title shall be conducted in the prescribed
manner, subject to the following:
1. Where notice has been given, sufficient opportunity shall be
afforded to any person desirous of objecting to come in and state
his objections to the proper master of titles.

2. The proper master of titles has jurisdiction to hear and determine
any such objections, subject to an appeal to the court in the pre-
scribed manner and on the preseribed conditions.

3. If the proper master of titles, upon the examination of any title,
is of opinion that it is open to objection but is nevertheless a title
the holding under which will not be disturbed, he may approve of
it or may require the applicant to apply to the court, upon a
statement signed by the proper master of titles, for its sanction
to the registration.

4. Tt is not necessary to produce any evidence that by Tke Vendors
and Purchasers Act is dispensed with as between vendor and pur-
chaser or to produce or account for the originals of registered
instruments unless the proper master of titles otherw:se directs.

5. The proper master of titles may receive and act upon any evidence
that is received in court on a question of title, or any evidence that
the practice of conveyancers authorizes to be received on an inves-
tigation of a title out of court, or any other evidence, whether it
is or is not receivable or sufficient in point of striet law, or accord-
ing to the practice of conveyancers, if it satisfies him of the truth
of the facts intended to be made out thereby.

6. The proper master of titles may refer to and act upon not only
the evidence adduced before him in the proceeding in which it is
adduced but also any evidence adduced before him in any other
proceeding wherein the facts to which it relates were or are in
question,
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7. The proper master of titles may also act upon his own personal
knowledge of material facts affecting the title upon making and
filing a report, stating his knowledge of the particular facts and
the means he had of obtaining such knowlege.

It is, of course, necessary to consider not s. 21 in isolation
but to have regard for the act as a whole and to consider
its various sections, Dupont v. Inglis', per Rand J. at p. 539.
The Land Titles Act of the Province of Ontario was first
enacted in 1885 designed to facilitate and make more eco-
nomical the registration of ownership and interest in lands
within the province. The statute provides for the appoint-
ment of officers variously designated as Director of Titles,
Master of Titles, Deputy Master of Titles, and Local Master
of Titles, and puts upon such officers the duties of examin-
ing and approving for registration documents submitted by
applicants. Perhaps the most essential feature of the legis-
lation is the grant to the registered owner, whether it be
upon first application to be registered as such under The
Land Titles Act or by transfer, a title in fee simple free from
all estates and interests whatsoever except those listed in the
relevant sections (s. 9 in R.8.0. 1950, ¢. 197, now s. 52, and
s. 41 in R.8.0. 1950, c. 197, now s. 86). The rights of those
who may be damaged by the acceptance of the document
for registration are protected by the following provisions,
inter alia:

s. 21 (now s. 44) provides for opportunity to any person

desirous of objecting to the first registration to come in

and state his objection to the proper master of titles;

8. 144 (now. s. 29) provides any person affected by an

order or decision of the director, master or local master,

may appeal to a judge of the High Court and from them
to the Court of Appeal;

8. 127 (now s. 60) provides for the establishment of an

assurance fund;

s. 128 (now s. 63) provides for a right in damages against

the applicant who has obtained the damaging registration

and payment of such damages from the fund if he is
unable to recover damages from the applicant.
It is true s. 131 (now s. 65) excludes from recovery from
the fund those who have failed to pursue their rights under
ss. 21 and 144 (now ss. 44 and 29) but the right of persons

1719581 S.CR. 535.
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who believe themselves damnified to proceed in the ordinary
courts of the province and obtain rectification of the register
is preserved fully by s. 119 (now s. 169) which reads:

169. Subject to any estates or rights acquired by registration under
this Act, if a person is aggrieved by an entry made, or by the omission of
an entry from the register, or if default is made or unnecessary delay
takes place in making an entry in the register, the person aggrieved by the

. entry, omission, default or delay may apply to the court for an order that

the register may be rectified, and the court may either refuse the applica-
tion with or without costs to be paid by the applicant or may, if satisfied
of the justice of the cage, make an order for the rectification of the
register.

The initial words of this section were interpreted in Re
Lord and Ellis', where at p. 585, Meredith C.J.O. said:

These sections are expressly made subject to rights acquired by
registration under the Act; that I hold to mean such rights as a purchaser
for valuable consideration from the registered owner would acquire. No
reason has been suggested, nor can I find any, why justice may not be
done between the original parties to the injustice.

A party damnified by a registration may protect himself
against innocent purchasers for consideration by fling a
caution under the provisions of s. 74 (now s. 135). It would
appear from the consideration of those sections recited
aforesaid and from a perusal of The Land Titles Act as a
whole that a person claiming an interest in lands can
proceed in the ordinary courts without regard for the
decisions of the “proper master of titles” and may even
protect himself from the intervention of innocent purchasers
for value from the registered owner by filing a caution,
although to preserve his rights to claim under the Assur-
ance Fund he must proceed in accordance with the pro-
visions of the Act.

The Master of Title’s jurisdiction is limited to the con-
sideration and determination of what documents should be
registered upon the title and therefore who should have the
protection of the guaranted title and the right to claim on
the Assurance Fund. When the master of titles determines
an application for first registration in favour of the applicant
the effects of 5. 9 (now s. 52) is to give to the first registered
owner a fee simple but, despite the very positive words of
that section, the register may be rectified by a procedure in
the ordinary courts under s. 119 (now s. 169). The objections

1(1914), 30 OL.R. 582.
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which the Master “has jurisdiction to hear and determine”
(s. 21, para. (2) now s. 44) are objections to the Master’s
acceptance of a document for registration. It is, of course,
true that in discharging such duty the Master of Titles must
act judicially, but such judicial action is necessary to
enable him to perform his primary administrative duty and
in so acting judicially the Master of. Titles does not deprive
himself of jurisdiction. Labour Relations Board of Saskatch-
ewan v. John East Iron Works Ltd., supra, per Lord
Simonds, at p. 145; Re Ontario Teachers Federation &
Duncan®, per Aylesworth J.A. at p. 696. I adopt the words
of Riddell J. (as he then was) in Re Mutual Investments
Ltd 2.

But it is said that the Master of Titles is a mere administrative officer,
that he must register even a document which is a plain violation of the
law and leave the person or company registering to take the consequences.

I decline to accede to that argument; in view of the very great effect of
registering such documents, I think that he may and, where necessary,

should pass upon the legality of any document submitted to him.

(The underlining is mine.)

I am of the view that the jurisdiction conferred upon the
Master of Titles by the provisions of The Land Titles Act
of Ontario is, therefore, quite unlike the jurisdiction con-
ferred on the Master of the Supreme Court by The Mechan-~
ics’ Lien Act of Ontario considered in the Display Service
case, supra. There, as I have pointed out, the Court found
that jurisdiction was not merely analogous to the jurisdic-
tion of that exercised by s. 96 but in fact that very jurisdic-
tion. Under The Land Titles Act, the Master of Titles has
a jurisdiction to determine whether an application for first
registration under the Act should be granted and that juris-
diction was not exercised by any officer whatsoever prior to
Confederation as the scheme of registration of titles did not
exist in Ontario before 1885 and any judicial determinations
he makes are merely necessarily incidental to the discharge
of those duties which, therefore, are not analogous to those
of a Superior, District, or County Court.

It would appear this situation bears more resemblance

to that considered by this Court in Dupont v. Inglis®, where
the Court was concerned with whether the provisions of

1119581 O.R. 691. 2 (1924), 56 OL.R. 29 at 31.
3 [1958] S.C.R. 535.
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The Mining Act in Ontario gave to the Commissioner a
jurisdiction which was in violation of s. 96. Rand J., in
delivering the judgment of this Court, upheld the validity
of the statute in question upon three grounds: firstly, that
the jurisdiction was granted to a Crown officer to determine
which of two or more competing parties should acquire
rights over Crown owned lands; secondly, that a like juris-
diction existed prior to Confederation under The Gold Min-
ing Act and was exercised by a provincially appointed officer
80 that the continuation of such jurisdiction was protected
by s. 129 of the British North America Act; but thirdly, at
pp. 544-5, Rand J. states:

It was urged that the issue was in reality between the respondents and
the individual appellants, but that confuses the matter. The question is
the validity of the alleged first staking, and that is a matter between the
licensee and the Crown. Its adjudication may affect a subsequent staking
by another licensee; but there is no vinculum jurts and no lis between the
two licensees, and the disputant is before the tribunal only as he is per-
mitted by the statue to have the claim of another put in question before
the recorder.

Similarly, under The Land Titles Act, the objection is before
the Master of Titles only as he is permitted by that statute
to have the claim of the applicant for first registration put
in question before the said Master.

Counsel for the respondent cited Heller v. Registrar, Van-
couver Land Registration District et al' That case con-
cerned an attempt by a former registered owner of land in
the Vancouver Land Registration District to require the
Registrar of that district, pursuant to the powers ccnferred
upon him by s. 256 of the Land Registry Act of British
Columbia, to eancel a certificate of title for that land which
had been issued to the wife of the former owner. Among
other things, it was alleged that the wife had wrongfully
obtained possession of the transfer, the registration cf which
had given rise to her title. At p. 235, Martland J. said:

In my opinion, it is no part of the function of a Registrar, under this
section, to adjudicate upon contested rights of parties, for the determina-
tion of which it would be necessary for him to hear, receive and weigh
evidence. He can only act upon the material which is before him in his
own records.

I realize that the provisions of para. (¢) of s. 256 may appear to be
inconsistent with this conclusion. That paragraph relates to a situation
where “any registration, instrument, entry, memorandum, or endorsement

1119631 S.C.R. 229.
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was fraudulently or wrongfully obtained”. If, however, these words were
to be construed in their widest sense, so as to enable a Registrar to act,
under the section, upon evidence submitted to him upon which he could
make a finding of fraud, I would have grave doubts as to whether this
provision could be held to be intra wvires of the Legislature of British
Columbia. So construed, the Registrar would be clothed with an original
jurisdiction to determine questions of title to land in relation to which
fraud had been alleged (Attorney-General for Ontario and Display Service
Co. Lid. v. Victoria Medical Building Ltd. et al, [1960] S.CR. 32, 21
DLR. (2d) 97).

In the circumstances of that case the Registrar was being
asked to exercise the powers for correction of the registry
which it was alleged had been conferred upon him by the
statute, in order to hear and determine legal issues which
had arisen between two parties concerning the title to
registered land, which involved allegations of fraud. The
decision in that case was that s. 256 of the Act gave him no
such powers. It should be observed that no attempt is made
in The Land Titles Act of Ontario to clothe the Master of
Titles with similar jurisdietion. Part IX thereof deals with
fraud and s. 125 (now s. 164) provides that, subject to the
provisions of the Aet with respect to registered dispositions
for valuable considerations, any fraudulent disposition of
land is void notwithstanding registration.

In the reasons in the Court of Appeal, Schroeder J.A.
refers to the then unreported decision of that- Court in
Re Winter. That judgment now appears at [1962] O.R. 402.
That was an appeal from the judgment of Thompson J.
who had affirmed the order of the Master of Titles under
s. 123 of The Land Titles Act (now s. 167), purporting to
rectify the register. Schroeder J.A. held that the Master had
no jurisdiction to make the order as by the provisions of
the Act itself s. 119 (now s. 169) such power was ex-
pressly conferred upon the Court. At p. 405, Schroeder J.A.
continues:

Of even graver import is the fact that the Master of Titles, a pro-
vincially appointed officer, purported to exercise a judicial power which
could only be exercised by a Court in the nature of a Superior, County
or District Court in contravention of s. 96 of the British North America
Act, 1867: Display Service Co. v. Victoria Medical Bldg. Ltd., 16 D.L.R.

2d) 1, [1958]1 O.R. 759, affirmed sub nom. A-G. Ont. & Display Service
Co. v. Victoria Medical Bldg., Ltd., 21 DL.R. (2d) 97, [1960] S.CR. 32.

For the reasons which I have set out above, I am not
willing to accept this view.
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There is, however, a judgment of this Court in 1962
which is relevant. In Farrell v. Workmen’s Compensation
Board', Judson J., delivering the judgment of the Court,
considered the opinion of the judge who heard the zpplica-
tion in the British Columbia Court, inter alia, that the pro-
visions of 8. 76(1) of the British Columbia Workmen's Com-
pensation Act were ultra vires as in violation of s. 96 of the
B.N.A. Act, and said:

The Court of Appeal ruled against both these grounds and on appeal
to this Court, counsel for the applicant abandoned any attack on the
Board on the ground of infringement of s. 96 of the British North America
Act. It is very questionable whether there could be any profitable argument
on this point after the judgments in Workmen’s Compensation Board wv.
CPR. [1920]1 AC. 184, 88 LJ.PC. 169, Kowanko v. J. H. Tremblay Co.,
[1920] 1 W.W.R. 787, 51 D.L.R. 174, 30 Man. R. 198, Attorney-General of
Quebec v. Slanec and Grimstead, (1933) 54 Que. K.B. 230, 2 DL.R. 289,
Reference re The Adoption Act, [19381 S.CR. 398, 71 C.C.C. 110, 3 D.L.R.
497, and Labour Relations Board of Saskatchewan v. John East Iron Works
Ltd., [1949] A.C. 134, [1949] L.J.R. 66.

" In the result, therefore, I have concluded that the order
of the Local Master of Titles confirmed by the Director was
one which he had jurisdiction to make and such jurisdiction
was not granted in violation of s. 96 of the Britisk. North
America Act.

The Court of Appeal for Ontario not having considered
the grounds for appeal other than that dealing with the
jurisdiction of the Local Master of Titles, the case should
be returned to the Court of Appeal for disposal upon the
other grounds of appeal as set out in the notice of appeal
to that Court, and also for the disposition of costs other
than costs of appeal to this Court. I am of the opinion that
in view of all the circumstances of this case, there should
be no costs in this Court.

Appeal allowed ; no costs in this Court.
Solicitors for the appellant: Greer & Kelly, Oshawa.

Solicitors for the respondents: Blake, Cassells & Graydon,
Toronto.

1119621 S.CR. 48, 37 W.W.R. 39, 31 D.L.R. (2d) 177.
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SOCRATES ATHANASIOU AND

OTHER ..o APPELLANTS;

AND

PALMINA PULIAFITO COMPANY

LIMITED AND OTHER ........ % RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Real property—Lease—Rescission and damages—Moving picture theatre—
Lessor’s obligation to provide facilities required by by-laws—Failure to
do so—Code Civil, arts. 1612, 1641.

In October 1956, the respondent company leased from the appellants, for
a period of ten years, a moving picture theatre in Montreal. In Feb-
ruary 1957, the lessee was advised by the City that its application for
a permit, required to operate a theatre, was refused on the ground that
the premises did not have the washroom and toilet facilities required
under the City’s by-laws. The lessee took action for cancellation of the
lease and damages, and the landlord sued for arrears of remt. The
lessee’s action was dismissed at trial, and the landlord’s maintained.
Both judgments were reversed on appeal. The landlord appealed to this
Court.

Held: The appeals should be dismissed.

The premises were suitable for use only as a theatre and were leased as
such. It was established that they were not equipped with the facili-
ties required under the by-laws. The obligation to provide these facili-
ties, without which no permit could be issued, was one imposed upon
the landlord and not upon the lessee. The landlord had failed to per-
form that obligation, and the lessee was therefore entitled to rescission
under art. 1641(2) of the Civil Code.

APPEALS from two judgments of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, reversing judg-
ments of Deslauriers J. Appeals dismissed.

R. Turgeon, Q.C., and Harry H. Kliger, Q.C., for the
appellants.

F. Aquin, for the respondents.

The judgment of the Court was delivered by

ApporT J.:—These two appeals are from judgments of
the Court of Queen’s Bench! unanimously reversing two

*PrEsENT: Taschereau CJ. and Cartwright, Fauteux, Abbott and
Hall JJ.

1119611 Que. Q.B. 806.

119

1963

—
*May 29
Dec. 16



120
1963

—
ATHANASIOU
et al.

V.
PaLmina
PuLiariTo
Co.

et al.

Abbott J.

RCS. COUR SUPREME DU CANADA {19641

judgments of the Superior Court, the one dismissing an
action taken by respondents asking for cancellation of a
lease and damages, the other maintaining an action by
appellants claiming arrears of rent and reimbursement of
certain expenses. The two actions were tried together, the
same facts being involved. At the hearing before us. leave
to appeal to this Court was granted in the action in which
appellants were the plaintiffs, the amount in issue in that
action being less than $10,000,

The facts are fully recited in the reasons of Hyde J. who
delivered the unanimous opinion in the Court below. For
the purpose of this appeal they can be shortly stated.

In October 1956, the corporate respondent leased from
appellants, for a period of ten years, a moving picture
theatre in the City of Montreal which had previously been
operated for some forty years by one of the appellants.
Among other conditions the lease provided that the tenant
was to take the premises in their actual state and condition
and was to make all tenant’s repairs during the term of the
lease. The individual respondents intervened in the lease
to guarantee payment of the rent and the fulfilment of the
other obligations of the tenant thereunder.

After operating the theatre for some two months the cor-
porate respondent closed it in January 1957, after having
complained that the heating system was defective and that
the building was infested with rats.

A permit from the City of Montreal is required for the
operation of a moving picture theatre in that city, and
appellants had held such a permit for a number of years.
Any transfer of such permit requires the approval of the
city authorities. On February 18, 1957, the corporate
respondent was advised in writing by the city that its
application for a permit was refused. The ground for such
refusal appears to have been that the theatre did not have
the washroom and toilet facilities required under the city
by-laws for such an establishment.

On March 27, 1957, the respondents took action against
appellants asking for cancellation of lease, reimbursement of
expenses incurred and damages. In the meantime, on
February 26, 1957, appellants had sued the respondents
claiming unpaid rent and other items. Subsequently on
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September 6, 1957, they filed an incidental demand claim- 1963

ing additional rent and other payments, their total claims Areanasiou
amounting to $3,116.77. As I have said, the learned trial etqfl'
judge dismissed respondents’ action to cancel the lease and lf ];‘:I“:B{m
maintained appellants’ action and incidental demand to the  Co

extent of $3,106.77, both judgments being reversed on Et_“l
appeal_ Abbott J.

The judgments in the Court below were based upon the
sole ground that since the theatre did not have the sanitary
facilities required by law, the appellants had failed to per-
form one of their principal obligations as lessors, namely,
to deliver the thing leased in a fit condition for which it had
been leased (art. 1612 of the Civil Code), and that respond-
ents were therefore entitled to rescission under para. 2 of
art. 1641 of the Civil Code.

The premises were suitable for use only as a theatre and
were leased as such to the corporate respondent. Although
appellants denied this in their plea, it was established that
the premises were not equipped with the washroom and
toilet facilities required under the city by-laws. Without a
permit the premises could not be used legally as a theatre
and the obligation to provide the required washroom and
toilet facilities was one imposed upon the owners and not
upon the tenant. In my opinion the respondents were
entitled to ask for cancellation of the lease by reason of
the failure of appellants to perform that obligation.

For the foregoing reasons as well as for those expressed by
Hyde J. in the Court below with which I am in agree-
ment, I would dismiss both appeals with costs.

Appeals dismissed with costs.
Attorney for the appellants: Harry H. Kliger, Montreal.
Attorneys for the respondents: Long & Aquin, Montreal.

90130—4
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1%  HENRY DORMUTH axp ADAM

"oy URSEL (Defendants) ............
Dec. 16

APPELLANTS;

AND
RUTH V. UNTEREINER (Plaintiff) ....RESPONDENT;
AND

MARTIN MUSKOVITCH (Defendant) ..RESPONDENT.

HENRY DORMUTH anxp ADAM A
URSEL (Defendants) ............ PRELLANTS;
AND
GRANT W. CHAMBERLAIN (Plain-
tif) RESPONDENT;

AND

MARTIN MUSKOVITCH (Defendant) ..RESPONDENT.

HENRY DORMUTH axp ADAM

URSEL (Defendants) ............ APPELLANTS;
AND

LARRY MEIKLE (Plaintiff) ........... RESEONDENT;
AND

MARTIN MUSKOVITCH (Defendant)  RESPONDENT.

*PresENT: Taschereau C.J. and Martland, Judson, Ritchie and Hall JJ.
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HENRY DORMUTH anxp ADAM Ej‘f
URSEL (Defendants by counter- APPELLANTS; DORMUTE
claim) .......................... ) UNTEIII;;EINER

etal.
AND —
MARTIN MUSKOVITCH (PlaintiﬁE ~
. REspoNDENT;
by counterclaim) .................
AND

LARRY MEIKLE (Defendant by%

. RESPONDENT,
counterclaim) ....................

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Negligence—Motor vehicles—Collision—Identification of wvehicle—Appor-
tionment of fault—Damages.

Appeals—Application to adduce new evidence—Supreme Court Act, RSC.
1962, c. 259, s. 67.

The plaintiff Mrs. Untereiner and her husband were passengers in a car
owned and operated by the plaintiff Meikle. It was following and try-
ing to overtake a truck which was owned by A. Ursel and was being
driven by H. Dormuth in a very erratic manner. The occupants of the
Meikle car knew Dormuth and had good reason to suspect that he was
not in fit condition to drive. Their purpose in trying to overtake him
was to persuade him to discontinue driving. They did not succeed.

The Dormuth truck interfered in some way with an oncoming car owned
and driven by M. Muskovitch. The latter was forced on to the shoulder
of the road and then came across the road to the wrong side and
struck the Meikle car head on. Mr. Untereiner was killed and Mris.
Untereiner, Meikle and another passenger, Chamberlain, were injured.
Muskovitch was also injured.

Meikle, Chamberlain and Mrs. Untereiner sued to recover damages for
their injuries. Mrs. Untereiner also sued under The Fatal Accidents Act
for herself and five young children. The defendants in each action were
Dormuth, Ursel and Muskovitch. Muskovitch also sued Dormuth and
Ursel and in this action Meikle was brought in as defendant by counter-
claim. The actions were all tried together and the result was that the
trial judge found that both Dormuth and Muskovitch were at fault. He
apportioned the fault two-thirds to Muskovitch and one-third to Dor-
muth. He found that Meikle was free of blame.

The Court of Appeal reversed this apportionment and made Dormuth two-
thirds responsible and Muskovitch one-third responsible. They also
exonerated Meikle. In this Court Dormuth and Ursel appealed against
liability on the ground that their truck was not the one involved in the
accident. Muskovitch cross-appealed to ask that he be freed from
blame on the ground that he acted reasonably in an emergency created
by the bad driving of Dormuth.

In the action under The Fatal Accidents Act the trial judge made an
award of $37,500. The Court of Appeal, as a result of a cross-appeal by
90130—43
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Mrs. Untereiner, increased this award to $60,000. On the question of
damages, the appellants applied to this Court to adduce new evidence
on the hearing of the appeal pursuant to s. 67 of the Supreme Court
Act. The evidence sought to be introduced was a marriage certificate
disclosing that subsequent to the trial but prior to the hearing before
the Court of Appeal Mrs. Untereiner had remarried.

Held (Judson J. dissenting in part): The appeal and cross-appeal should
be dismissed.

Per Taschereau CJ. and Martland, Ritchie and Hall JJ.: The appellants
failed in their contention that the Courts below were wrong in finding
that the truck driven by Dormuth was the vehicle seen by Meikle and
his passengers just before the accident, and the degree of fault, as
apportioned by the Court of Appeal, was correct.

The special grounds required in an application made under the proviso to
8. 67 of the Supreme Court Act include being able to show that the
evidence could not have been discovered by reasonable diligence before
the conclusion of the hearing in the Court of Appeal and being able
also to satisfy this Court that the evidence, if accepted, would be prac-
tically conclusive. Here there was nothing to suggest that the evidence
of remarriage could not have been discovered before the appeal by
the exercise of reasonable diligence. Nor was the evidence of Mrs.
Untereiner’s remarriage standing alone “practically econclusive” of any
issue in the case. The application should therefore be dismissed, and,
as there were no circumstances shown that would justify an interference
with the award of damages made by the Court of Appeal, that award
would not be disturbed.

Varette v. Sainsbury, [1928]1 S.C.R. 72; Gootson v. R., [1948] 4 DL R. 33;
K.V.P. Co. Ltd. v. McKie, [19491 S.CR. 698; Brown v. Dean, [1910]
A.C. 373; Hanes v. Kennedy, [19411 S.CR. 384; Lehnert v. Stein,
[19631 S.C.R. 38, referred to; Curwen v. James, [1963] 2 All E.R. 619,
distinguished; Lang v. Pollard and Murphy, [19571 S.C.R. 858, applied.

Per Judson 1., dissenting in part: There was no ground for interfering with
the concurrent findings of the Courts below that the Dormuth truck
was the one involved, and that both Dormuth and Muskovitch were
at fault. Also, the Court of Appeal was correct in attributing the
greater part of the blame to Dornauth.

The Court of Appeal was in error in increasing the award in the action
under The Fatal Accidents Act. There was no error in principle on
the part of the trial judge nor was the award so inordinately low as
to call for interference, as being a wholly erroneous estimste of the
damages, and on this ground alone the assessment of the trial judge
should be restored. Accordingly, it was unnecessary to consider the
application to introduce evidence to show that Mrs. Untereiner had
remarried subsequent to the trial but prior to the hearing hefore the
Court of Appeal.

APPEAL and cross-appeal from a judgment of the Court
of Appeal for Saskatchewan, allowing the appeals of the
respondents Muskovitch and Untereiner and dismissing the
appeal of the appellants Dormuth and Ursel from a judg-
ment of Thomson J. Appeal and cross-appeal dismissed,
Judson J. dissenting in part.



SCR. SUPREME COURT OF CANADA [19641 125

A. W. Embury, Q.C., and B. J. Thomson, Q.C., for the 1963

—
defendants, appellants. Do:thIlJTH
v

E. C. Leslie, Q.C., and J. Stein, for the plaintiff, respond- Unm«tmﬁlmm
ent, Ruth V. Untereiner. i

R. M. Barr, Q.C., and M. Neuman, for the defendant,
respondent, Martin Muskoviteh.

F. A. Alexander, Q.C., for the plaintiff, respondent,
Grant W. Chamberlain.

E. D. Bayda, for the plaintiff, respondent, Larry Meikle.

The judgment of Taschereau C.J. and Martland, Ritchie
and Hall JJ. was delivered by

Rrrcure J.:—This is an appeal from a judgment of the
Court of Appeal of Saskatchewan which allowed the appeals
of the respondents Martin Muskovitech and Ruth Untereiner
and dismissed the appeal of the appellants Dormuth and
Ursel from a judgment of Thomson J. sitting without a jury
on the joint trial of four actions arising out of the same
automobile accident.

The aceident in question occurred on Sunday afternoon
(on July 15, 1958) when Larry Meikle was driving his 1947
Chevrolet in a southerly direction on Highway No. 11 in
the Province of Saskatchewan, on his way back to Regina
from an abortive fishing expedition at Long Lake, in com-
pany with Mr. and Mrs. Untereiner who were in the back
seat of the car, and Grant Chamberlain who shared the
front seat with Meikle. Both Courts below are agreed that
there was no negligence on the part of Meikle which caused
or contributed to the accident, which happened when a
1956 Ford sedan, owned and operated by Muskovitch and
travelling in a northerly direction on the same highway, to
use the language of the learned trial judge:

.. . plunged across the roadway directly into the path of the oncoming
car driven by Meikle, with which it eollided praetically head on. Meikle
was well on his own side of the road and the suddenness and speed with
which the Muskoviteh car came across the road gave him no chance to
take evasive action of any kind. All of the occupants of the cars involved
in the collision were injured and Ignace Untereiner died shortly after
reaching the hospital from injuries which he sustained in said accident.
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E?E Muskovitch’s explanation of the erratic behaviour of his
' Dormurr vehicle is that immediately before the accident he had been
: et,fl' travelling on his own side of the road when a truck, which
UN%TNER is alleged to have been owned by the appellant Ursel and
Ricg driven by the appellant Dormuth and which he had
2" observed for some 200 yards approaching him in a “snake
way”’, suddenly pulled at least partially onto its left-hand
side of the highway whereupon he (Muskovitch) pulled
hard over to the right and applied his brakes with the result
that his right wheels dropped onto the soft shoulder of the
highway, and that, when he pulled to the left to get back
on to the hard top, his car plunged across into Meikle’s path.

The truck did not stop.

Under these circumstances, Mrs. Untereiner brought two
actions against Muskovitch, Dormuth and Ursel. In one she
claimed damages for her own personal injuries and in the
other she claimed under The Fatal Accidents Act, R.S.S.
1953, c. 102, on behalf of herself and her five children in her
capacity as executrix of the estate of her late husband.
Grant Chamberlain and Larry Meikle also brought separate
actions against Muskovitch, Dormuth and Ursel, and in the
Meikle action Muskovitch counter-claimed against Meikle,
Dormuth and Ursel.

After a most extensive review of the evidence, the learned
trial judge gave judgment for Mrs. Untereiner in both her
actions and for Chamberlain and Meikle against the defend-
ants, Muskovitch, Dormuth and Ursel, but he divided the
fault between the last named defendants, finding Musko-
vitch liable to the extent of 70 per cent and Dormuth and
Ursel to the extent of the remaining 30 per cent. The
counter-claim of Muskoviteh against Dormuth and Ursel
was allowed to the extent of 30 per cent thereof. The general
damages in Mrs. Untereiner’s action under The Fatal Acci-
dents Act were fixed at $37,500.

From this finding the defendant Muskovitch appealed
on the ground that the evidence did not justify a finding of
any negligence against him, or in the alternative, that if he
was negligent he was negligent in a lesser degree than Dor-
muth, He also claimed that the respondent Meikle was
negligent.

Before the Court of Appeal, Mrs. Untereiner in her repre-
sentative action sought to vary the quantum of damages
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alleging that it should be raised to at least $60,000 and  1%3
Dormuth and Ursel sought to have the action against them Dormura
dismissed on the ground that Dormuth driving Ursel’s truck et,fl'
was some miles away from the scene of the accident when UNg‘:flfN“

it happened. —

. Ritchie J.
The effect of the judgment of the Court of Appeal is that g

it reduces the degree of fault attributable to Muskovitch
to 30 per cent and correspondingly increases that attrib-
utable to Dormuth and Ursel to 70 per cent, and allows
the appeal of Mrs. Untereiner in her representative capacity
by increasing damages awarded in respect of her husband’s
death to $60,000. From this judgment Dormuth and Ursel
appealed to this Court contending that both the Courts
below erred in not finding that the Ursel vehicle driven by
Dormuth was some miles away from the scene of the acci-
dent when it happened, or in the alternative, that the trial
judge’s apportionment of percentages of fault and his award
to Mrs. Untereiner in her representative action should be
restored.

The respondent Muskovitch moved to vary the judgment
" of the Court of Appeal on the ground that he was entirely
blameless and should not have been found 80 per cent at
fault and that the action against him should therefore have
been dismissed and his counterelaim against Dormuth and
Ursel should have been allowed ‘in full.'If he should be
found partially at fault, Muskovitch further takes the posi-
tion that the award of damages fixed by the learned trial
judge should not have been disturbed.

The occupants of the Meikle vehicle were familiar with
Ursel’s red Ford half ton pick-up truck which the male
members of the party had been trying to push out of the
sand at the fishing grounds at Long Lake earlier on the
afternoon of the accident, and they were all well satisfied
that this was the truck which they had watched ahead of
them on Route 11 for some miles as it weaved from right to
left and finally as it caused Muskovitch to take the avoiding
action which resulted in the accident.

Dormuth did not give evidence at the trial, but on
examination for discovery, he had admitted that he had
driven the Ursel truck over Highway No. 11 on his way
back .from Long Lake to Regina on the afternoon of the
accident and that he had had difficulty in steering because
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the truck pulled to the right and had to be pulled sharply
back to the left.

The Dormuth-Ursel defence is based in large measure on
evidence to the effect that Dormuth and his companion
Matity had left the fishing area at Long Lake 30 or 40
minutes ahead of the Meikle party and it is argued that
having regard to the distance involved and the respective
speeds at which Dormuth and Meikle were said to be
travelling, it could not possibly have been the Ursel truck
which was seen by Meikle and his passengers immediately
before the accident.

Although no member of the Meikle party actually saw
Dormuth driving the truck ahead of them, there is no reason
to disbelieve their deseription of the colour, make and size
of the vehicle which they did see and it follows that the
defence based on the time element, which was so fully
argued on behalf of Dormuth and Ursel, involves also an
acceptance of the extraordinary coincidence that there were
two red half ton Ford pick-up trucks, each with two occu-
pants, each with a low box and each weaving from right to
left, travelling in the same direction over the same highway
on the same afternoon within 30 or 40 minutes of each other.

It is true that there are discrepancies as to times and
speeds which remain unexplained, but it appears to me that
the probabilities weigh heavily against the happening of
such a coincidence, and I am far from convinced that the
two Courts below were wrong in finding that the Ursel truck
driven by Dormuth was the vehicle seen by Meikle and his
passengers just before the accident.

The learned trial judge was of opinion that Muskovitch,
who had noticed the erratic behaviour of the approaching
truck at a distance of 200 yards, should have taken greater
precautions to prepare for the potential danger. Although
Brownridge J.A., in the decision which he rendered on behalf
of the Court of Appeal, found that Muskovitch reduced his
speed to between 30 and 35 miles per hour when he first
sighted the truck, he nevertheless held that, under the cir-
cumstances, it was negligent not to have reduced it further
at that time, and I am not prepared to interfere with the
concurrent findings in this regard.
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The learned trial judge however took the view, that to E‘E
take the action which Muskovitch did in trying to get back Don;m;m

on the asphalt before slowing his speed materially— .

. UNTEREINER
. was to court trouble and highly negligent, especially as he did et al.

not look to see whether there was any other vehicle in the way. It was —_
his duty to look and make sure that what he was about to do could be Ritchie J.
done in safety before taking the dangerous course he adopted. There was -
no need whatever to get back to the black top in a hurry. He was con-

fronted with no new danger or obstruction requiring him to leave the

shoulder and if he had continued as he was until he had his car under

control he would have had no frouble and there would have been no

accident. (The italics are mine.)

In my view a critical analysis of the second to second reac-
tions of a driver in the course of avoiding an immediate
peril created by the negligence of another user of the high-
way is at best a very doubtful yardstick by which to measure
degrees of fault.

I agree with Brownridge J.A. that “the immediate peril”
in the present case was occasioned not when the truck was
first sighted but when it suddenly turned across the centre
line of the highway. It was then only 30 yards away from
the Muskoviteh ear and the combined speed of the vehicles
must have been at least 70 miles per hour. Under these cir-
cumstances, it appears to me, with the greatest respect for
the views expressed by the learned trial judge, that it is
unrealistic to assess the actions of Muskovitch in terms of
his having deliberately “adopted” a dangerous course. In
my view his method of driving before and after he succeeded
in avoiding the truck was conditioned by the imminent
danger in which he had been placed through Dormuth’s
negligence and I agree that the fault should be apportioned
in the manner directed by the Court of Appeal.

On the question of damages, the appellants applied to this
Court to adduce new evidence on the hearing of the appeal
pursuant to s. 67 of the Supreme Court Aect, R.S.C. 1952,
c. 259.

The evidence sought to be introduced is a marriage cer-
tificate issued by the Division of Vital Statistics of the
Department of Health of Saskatchewan on March 8, 1962,
which discloses that Ruth Violet Untereiner was married to
one James Edward Cherry on October 15, 1960. This cer-
tificate is produced as an exhibit to an affidavit of one
Brown who describes himself as a “Branch Superintendent”
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and deposes that he is “acquainted with” the respondent
Ruth Violet Untereiner and that she has informed him that
she is remarried to “Mr. Cherry” and that he verily believes
her to be the person named in the certificate.

Section 67 of the Supreme Court Act reads as follows:

The appeal shall be upon a case to be stated by the parties, or, in the
event of difference, to be settled by the court appealed from, or a judge
thereof, and the case shall set forth the judgment objected to and so
much of the pleadings, evidence, affidavits and documents as I8 necessary to
raise the question for the decision of the Court; but the Court may, in
its discretion, on special grounds, and by special leave, receive further evi-
dence upon any question of fact, such evidence to be taken in the manner
authorized by this Act, either by oral examination in Court, by affidavit,
or by deposition, as the Court may direct.

The words in italics were first introduced in 1928, (8.C.
1928, c. 9, s. 3) prior to which time the rule of this Court
was firmly established that once the case had been settled
it could not be amended “by adding what would be
equivalent to new evidence”. See Confederation Life
Association of Canada v. O’Donnell*; The Exchange Bank
of Canada v. Gilman?; Red Mountain Railway Co. v. Blued,
and other cases cited in the note prepared by Mr. E. R.
Cameron to be found in 10 Cameron’s Supreme Court Cases
at p. 18.

The case of Varette v. Sainsbury*, although decided
shortly before the proviso was added to s. 67, indicates the
general view of this Court respecting the effect to be given
to the discovery of new evidence. That was an appeal from
an order of the Court of Appeal of Ontario granting a new
trial on account of new evidence and Rinfret J. who deliv-
ered the reasons for judgment allowing the appeal on behalf
of the Court, had occasion to say at p. 76:

On an application for a new trial on the ground that new evidence
has been discovered since the trial, we take the rule to be well es:ablished
that a new trial should be ordered only where the new evidence proposed
to be adduced could not have been obtained by reasonable diligence before

the trial and the new evidence is such that, if adduced, it would be prac-
tically conclusive.

The same test was adopted in Gootson v. The King®,
which was an appeal to this Court from a judgment of
O’Connor J. in the Exchequer Court.

1(1882), 10 S.CR. 92 at 93. 2 (1889), 17 S.C.R. 108.

3 (1907), 39 S.C.R. 390. 4119281 8.C.R. 72.
5[1948] 4 DL.R. 33.
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That was a case in which a servant of the Crown acting
within the scope of his employment had fainted while in
control of his automobile with the result that it ran on to
the sidewalk hitting and injuring the suppliant. There was
some evidence as to the driver having previously suffered
from an epileptiform seizure but the trial judge found that
there was no proof of negligence and dismissed the claim.
On appeal to this Court it was contended that the burden
lay upon the respondent to show affirmatively that its serv-
ant had not been subject to epileptic fits and it was also
contended that he had in fact been so subject and that the
accident ocurred as the result of such a fit.

On a motion being made for leave to adduce further evi-
dence under the provisions of s. 68 (now s. 67), Kerwin J.
(as he then was) said at pp. 34-35: \

It was never intended by this enactment that the Court should admit
further evidence under circumstances such as are here present and counsel
for the suppliant, apparently realizing this, sought to expand his motion
to include an order for a new trial under Section 47 of the Supreme Court
Act . . . Presuming that the latter part of that section permits the Court
to order a new irial on the ground of discovery of new evidence, it must
be shown that it could not have been discovered by the appellant by the

exercise of reasonable diligence before the trial and that the new evidence
is such that, if adduced, it would be practically conclusive.

See also: K.V.P. Co. Ltd. v. McKie et al, per Kerwin J.
at pp. 700-701.

The above statements were made with respect to the role
of a court of first appeal in relation to evidence discovered
after the trial but, in my view the same considerations
apply when evidence is tendered for the first time before
this Court on appeal from a provincial Court of Appeal.
The special grounds required in an application made under
the proviso to s. 67 include, in my opinion, being able to
show that the evidence could not have been discovered by
reasonable diligence before the conclusion of the hearing in
the Court of Appeal and being able also to satisfy this
Court that the evidence, if accepted, would be practically
conclusive.

The special grounds upon which the present application
is made are stated to be that (1) subsequent to the trial but
prior to the hearing before the Court of Appeal, the
respondent Ruth V. Untereiner was remarried; (2) evi-

1[1949] S8.C.R. 698.
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dence of this remarriage was not before the Court of Appeal,
and (3) the Court of Appeal increased the general damages,
and the evidence of the second marriage is material for the
purpose of considering the quantum of damages.

It is to be noted that the affidavit filed in support of this
application makes no reference to reasonable diligence hav-
ing been exercised to discover the new evidence before the
hearing was concluded in the Court of Appeal on March 7,
1962. In this regard as was pointed out by my brother Hall
in the course of the hearing of this appeal, it is significant
that the marriage certificate now sought to be introduced
was issued on March 8, 1962, and that the relationship
between Dormuth and Mrs. Untereiner is described by the
learned trial judge in the following terms:

The Untereiners were well acquainted with Dormuth and were on close

and intimate terms with his son Tony Dormuth who was married to one of
Mrs. Untereiner’s sisters.

There is nothing before us to suggest that the evidence
of remarriage could not have been discovered before the
appeal by the exercise of reasonable diligence and indeed
the circumstances which have been disclosed make it seem
probable that Dormuth, who is one of the applicants, knew
of the remarriage of his son’s sister-in-law with whom he
was well acquainted, some time between the date when it
took place (October 15, 1960) and March 7, 1962, when the
hearing was concluded in the Court of Appeal.

Nor do I think that the evidence of Mrs. Untereiner’s
remarriage standing alone is “practically conclusive” of any
issue in the present case. It is relevant only to the question
of damages and there are many other factors, such as the
earning power, stability and health of the husband and his
attitude towards the five step-children which would have
a distinet bearing on the question of damages and which
are in no way disclosed by proof of the marriage alone.

In this regard it is to be noted that in the leading case of
Brown v. Dean', Lord Loreburn L.C. observed, at p. 374
that “When a litigant has obtained a judgment in a court
of justice . .. he is by law entitled not to be deprived of
that judgment without very solid grounds; and where . . .
the ground is the alleged discovery of new evidence, it must

1119101 A.C. 373.
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at least be such as is presumably to be believed, and if 1963
believed would be conclusive”. Don;m;m
. . et atl.
It is true that in that case Lord Shaw did not agree with .
UNTEREINER

the last words of that sentence and that modern English =" ;g1
cases, many of which are reviewed in Braddock v. Tollot- Ritehiod.
son’s Newspapers Ltd., have proceeded on the view that —
“conclusive” is too strong a word to use in this context.

(See also Ladd v. Marshall?, per Lord Denning at p. 1491.)

But the phrase “practically conclusive” has been employed

more than once in this Court and I see no reason for depart-

ing from it.

Our attention has been directed also to the case of Curwen
v. James and others®, where a widow who had been awarded
damages in respect of the death of her husband, remarried
on the same day as the notice of appeal was filed and the
Court of Appeal, acting on the evidence of the remarriage
which was introduced before it, proceeded to cut the damage
award made by the trial judge in half. The evidence in that
case was admitted under the provisions of Order 58, Rule
9 (2) of the Rules of the Supreme Court in England which
differ materially from s. 67 of our own Supreme Court Act.
No question arose as to whether or not reasonable diligence
had been exercised to discover the evidence before the con-
clusion of proceedings in the lower Court and the decision
is based in large degree on the assumption that, to use the
language of Sellers L.J. “the fact of the marriage would lead
to the conclusion that there is some benefit to be gained
financially by the plaintiff and that she would have some of
the hardship of the loss of her husband’s earnings amel-
iorated by the benefit she gets from the marriage”. I do not
think that any such assumption necessarily arises in the
present case.

I am accordingly of opinion that the application of Dor-
muth and Ursel based on the discovery of new evidence
should be dismissed and as I am not satisfied that any cir-
cumstances have been shown that would justify an inter-
ference with the award of damages made by the Court of
Appeal, I would not disturb that award.

The case of Lang et al. v. Pollard and Murphy*, was one
in which the award of damages had been increased by the

1119501 1 K.B. 47. 2719541 1 W.L.R. 1489.
3[1963] 2 All E.R. 619. 4119571 S.C.R. 858.
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Court of Appeal for New Brunswick, and Cartwright J.,
speaking for himself and Taschereau J., as he then wsas, had
occasion to say, at p. 862:

Under these circumstances where no error of principle and no mis-
apprehension of any feature of the evidence is indicated I think that the
rule which we should follow is that stated by Anglin J., as he then was,
giving the unanimous judgment of the Court, in Pratt v. Beaman, [19301
S.CR. 284 at 287:

The second ground of appeal is that the damages allowed for pain
and suffering by the trial judge, $1,500, should not have been reduced,
as they were on appeal, to $500. While, if we were the first appellate
court, we might have been disposed not to interfere with the assess-
ment of these damages by the Superior Court, it is the well established
practice of this court not to interfere with an amount allowed for
damages, such as these, by the court of last resort in a provinze. That
court is, as a general rule, in a much better position than we can be to
determine a proper allowance having regard to local environment. It
is, of course, impossible to say that the Court of King’s Benzh erred
in principle in reducing these damages.

This decision was followed in the unanimous judgment of this Court,
delivered by Kerwin J., as he then was, in Hanes et al. v. Kennedy et al.,
[19411 S.C.R. 384.

The prineiple appears to me to be equally applicable whether the first
appellate Court has increased or decreased the general damages awarded
at the trial.

In the same case, Kerwin C.J., speaking for himself and
Fauteux J., after referring to Pratt v. Beaman and two other
cases in which the provinecial Court of Appeal had reduced
damages, went on to say:

While in these last three cases a provincial Court of Appeal had
reduced the damages awarded by the trial judge, the same principle is
applicable and that is, particularly in Canada where estimates of damages
may differ in the various Provinces, that this Court will not, except in very

exceptional circumstances, interfere with the amounts fixed by the Court
of Appeal where they differ from the damages assessed by the trial judge.

(See also Hanes et al. v. Kennedy et al*, and Lehnert v.
Stein®.)

In view of all the above I would dismiss the appeal of
Dormuth and Ursel as against all the respondents with
costs and I would dismiss .the cross-appeal of Muskovitch
as against all other parties thereto with costs.

The application based on discovery of new evidence is
dismissed as against all respondents except Muskovitch with
costs but as I understood counsel for Muskovitch to lend

1[19411 S.CR. 384 at 387, 3 DL.R. 397.
2119631 S.C.R. 38 at 45, 36 D.L.R. (2d) 159.
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support to the application he should not in my view be 1963
entitled to any costs in respect thereof. : Dontmlrm
et at.

Jupson J. (dissenting in part):—There were three ;oo
vehicles involved in the collision which gives rise to this etal
litigation. There was first a car travelling towards Regina RitchieJ.
owned and operated by Larry Meikle, in which Mr, and ——
Mrs. Untereiner were passengers. It was following and try-
ing to overtake a half ton truck which was owned by Adam
Ursel and was being driven by Henry Dormuth in a very
erratic manner. The occupants of the Meikle car knew
Dormuth and had good reason to suspect that he was not
in fit condition to drive. Their purpose in trying to overtake
him was to persuade him to discontinue driving. They did
not succeed.

The trial judge found that the Dormuth truck interfered
in some way with an oncoming car owned and driven by
Martin Muskoviteh, that Muskovitch was forced on to the
shoulder of the road and then came across the road to the
wrong side and struck the Meikle car head on. Mr.,
Untereiner was killed and his wife, Meikle and another
passenger, Grant W. Chamberlain were injured. Muskovitch
was also injured.

Meikle, Chamberlain and Mrs. Untereiner sued to recover
damages for their injuries. Mrs. Untereiner also sued under
The Fatal Accidents Act, R.S.S. 1953, ¢. 102, for herself and
five young children. The defendants in each action were
Dormuth, Ursel and Muskovitch. Muskoviteh also sued
Dormuth and Ursel and in this action Meikle was brought
in as defendant by counterclaim. The actions were all tried
together and the result was that the learned trial judge
found that both Dormuth, the truck driver, and Musko-
viteh, the driver of the oncoming car, were at fault. He
apportioned the fault two-thirds to Muskoviteh and one-
third to Dormuth. He found that Meikle was free of blame.

The Court of Appeal reversed this apportionment and
made Dormuth two-thirds responsible and Muskovitch one-
third responsible. They also exonerated Meikle. In this
Court Dormuth and Ursel appeal against liability on the
ground that their truck was not the one involved in the
accident, Muskovitch cross-appeals to ask that he be freed
from blame on the ground that he acted reasonably in an
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emergency created by the bad driving of Dormuth. Both

Dormure Courts have found that the Dormuth truck was the one

et al.
V.

UNTEREINER

et al.

Judson J.

involved, and that both Dormuth and Muskovitch were at
fault. These are concurrent findings of fact and there is no
ground for interference. I would also sustain the judgment
of the Court of Appeal in attributing the greater part of the
blame to Dormuth. On the ground of liability, thsrefore,
I would not interfere with the judgment of the Court of
Appeal.

In Mrs. Untereiner’s action under The Fatal Accidents
Act, the trial judge awarded $37,500, but delayed in making
any apportionment between her on the one hand and the
five children on the other. This apportionment still has not
been made. The Court of Appeal, as a result of a cross-
appeal by Mrs. Untereiner, increased this award to $60,000
and in my respectful opinion there was error in so doing.
I cannot find that there was error in principle on the part
of the learned trial judge or that the award was so inor-
dinately low as to call for interference, as being a wholly
erroneous estimate of the damages, and on this ground alone
I would restore the assessment of the learned trial judge.

I set out in full that part of the reasons for judgment of
the learned trial judge dealing with the assessment of Mrs.
Untereiner’s damages under The Fatal Accidents Act:

The deceased Ignace Untereiner was married to the plaintiff, Ruth V.
Untereiner, in April of 1949. At that time he was just a taxi driver but
later became a truck driver. In 1956 he entered the service of North Star
Oil Limited as the driver of a heavy duty oil truck and in 1957 purchased
the truck he had been driving and entered into a contract with the said
company under which he was paid on a gallonage basis. As a truck driver
he had been working regularly and had been earning about $375.00 per
month. As an independent operator, however, his earnings were larger. His
income tax return for 1957 shows a net income for that year of $11,609.18.
The income tax return filed by Mrs. Untereiner on his behalf for the six
and one-half months of 1958, however, shows a net income of $3,067.36 for
that period which indicates a somewhat lower income.

Upon the death of her husband, Mrs. Untereiner employed a driver
for the truck and continued to transport oil under the contract her husband
had made with North Star Oil Limited until the month of September of
1959. In that year, however, the said company changed its policy. It appears
that at or about that time the Railway Companies made a new deal with
the Oil Companies to transport petroleum products in tank cars at special
rates and the Oil Companies discontinued the transport of thei~ products
by truck except to those places which could not be served by tke railway.
As a result North Star Oil Limited cancelled its contracts with all of ifs
truckers and Mrs. Untereiner, as administratrix of her husband’s estate,
sold the truck and equipment. It is a reasonable inference that, even if
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Untereiner had survived, his contract would have been cancelled and he 1963
would then have had to find other employment which might not have been D S

. . : ORMUTH
so remunerative. It is clear from the evidence of the Branch Manager of ot al.
North Star Oil Limited, however, that Untereiner was a good and V.
thoroughly efficient operator and I am satisfied that he would have found UNTEREIINER
profitable employment even though his earnings might have been somewhat ¢ %
reduced. Judson J.

I gather from the evidence that the handling of these heavy trucking —
outfits is strenuous and exacting work and somewhat hazardous. Mr. Barber,
the Branch Manager of North Star Oil Limited, admitted under cross
examination that his company ordinarily would not hire men for this work
who were more than fifty years of age unless they were in first class physical
condition and as a rule did not hire men who were more than fifty-five
years of age as drivers of such equipment. He expressed the opinion that
these men, if physically fit, could carry on until they reached tne age of
fifty-five years or possibly in some cases sixty years. It would seem, there-
fore, that the early age of retirement is something that should be taken
into consideration in fixing damages in this case.

At the time of his death Untereiner was thirty-six years of age and in
good health. He was survived by Mrs. Untereiner and five children whose
names and ages were correctly set out in paragraph 10 of the Statement of
Claim. The evidence indicates that he was a good father and an excellent
husband and as his earnings increased he made better provision for his
wife and family. He, however, left an estate of relatively small value,
According to the schédule filed for Succession Duty purposes the total value
of his estate was only $13,078.67 from which must be deducted debts and
liabilities estimated at $6,930.74, leaving a net worth before making any
allowance for costs of administration of only $6,147.93. The principal asset
was the house and lot which I understand was the family home. This
property was valued at $6,000.00 and really represents the net equity in the
estate. The title thereto, however, was registered in the names of the
deceased and his wife as joint tenants and if the value of this house prop-
erty be deducted there is practically nothing left in the estate.

The principles which apply in assessing damages under The Fatal
Accidents Act are not in doubt. They are outlined and explained in detail
by the learned author of Charlesworth on Negligence, 3rd Edition, at
pages 557 to 565 inclusive. In dealing with the measure of damages the said
autbor at page 557 says:

The measure of damages is the pecuniary loss suffered by the
dependants as a result of the death. “What the court has to try to
ascertain in these cases is: How much have the widow and family
lost by the father’s death?” No damages can be given for the mental
sufferings they have undergone, or by way of solatium for their
wounded feelings or the pain and suffering of the deceased. The
pecuniary logs in question means the actual financial benefit of which
the dependants have in fact been deprived, whether the benefit was a
result of a legal obligation or of what may reasonably have been
expected to take place in the future. It is the amount of the pecuniary
benefit which it is reasonably probable the dependants would have
received if the deceased had remained alive.

Applying as best I can the principles set forth in Charlesworth on
Negligence and approved in Pollock (otherwise Bruno) v. Marsden Kooler
Transport Limited and Piche, [1953] 1 S.C.R. 66; Royal Trust Company v.
Canadian Pacific Railway Company [1922]1 3 W.W.R. 24 (P.C.) and Nance
v. B.C. Electric Railway Company [1951]1 2 W.W.R. (N.8.) 665 (P.C.),

90130—5
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I assess the general damages to which the plaintiff and the children of
the deceased are entitled at $37,500.00. Counsel have agreed that the special
damages of the plaintiff in this action amount to $616.37. She, however, has
received $232.50 from the Saskatchewan Government Insurance Office on
account thereof which must be deducted. That would leave a balance of
$383.87 to which the plaintiff is entitled as special damages. The plaintiff,
Ruth V. Untereiner, as administratrix of her husband’s estate, w:ll, there-
fore, have judgment on behalf of herself and her children against the
defendants for the total sum of $37,883.87 and the costs of and incidental
to her action.

The eldest of the Untereiner children is only ten years and the
youngest three years of age. This is a case in which no apportionment of
the amount allowed as general damages should be made until someone is
appointed to represent these infants. See remarks of Gordon, J.A, in
MecKenns and Kargus v. Noland and McQuatt, 28 W.W.R. (N.S.) 572 at
p. 573. 1 will, therefore, defer the apportionment so that arrangements can
be made for the appointment of a guardian or, failing that, for the official
guardian to appear on behalf of these children. The interested parties will
have leave to apply further as may be necessary for the proper disposition
of the matter. As indicated by Gordon, J.A., in McKenna and Kargus v.
Noland and McQuatt, supra, the defendants are not interested in this
phase of the matter and need not appear on any such application.

The Court of Appeal appears to have increased the assess-
ment on two grounds. They were of the opinion that the
learned trial judge had erred in restricting his estimate of
the probable earnings of the deceased to what he might
have earned as a truck driver, with its incidence of early
retirement, and that he underestimated the probability that
Untereiner would have been self-employed, with many
productive years ahead of him, unhampered by compulsory
retirement.

As to this ground, it seems to me that the learned trial
judge clearly contemplated the prospect that the deceased
might find employment in other walks of life, and that he
properly considered the contingency that such other employ-
ment “might not have been so remunerative”.

Further, the Court of Appeal held that “The evidence
established that in all probability he would have been an
employer rather than an employee, and as such not obli-
gated either to find suitable employment, or to retire as an
employee”.

As to this finding, my respectful opinion is that the evi-
dence falls short of establishing a probability that the
deceased would have continued as an employer, and that in
any event the reasons for judgment of the learned trial
judge cannot be construed as showing that he disregarded
the occupational alternatives facing the deceased.
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This makes it unnecessary to consider the application }36_?{

made for the first time in this Court to introduce evidence DorMura
to show that Mrs. Untereiner remarried on October 15, 1960. etqf )
The trial judgment is dated March 31, 1960. Muskovitch UN“;?‘;‘“’,I.NEB
appealed to ask for complete exoneration on the ground Judsond.
that he was not negligent. Mrs. Untereiner cross-appealed. —
The appeal was heard on the 5th, 6th and 7th days of
March, 1962, and the judgment delivered on August 20,
1962. Apparently it never came to the attention of the
Court of Appeal that Mrs. Untereiner had remarried.
Remarriage while an appeal is pending has recently been
considered in a limited way in Curwen v. James and others'.
I wish to say nothing about this problem until it arises
squarely for decision.

This appeal should be dismissed with costs in so far as
Meikle and Chamberlain and Muskoviteh are concerned.
The cross-appeal of Muskovitch should be dismissed with
costs in so far as Dormuth, Ursel, Meikle and Chamberlain
are concerned. As to Mrs. Untereiner she succeeds both on
the appeal and cross-appeal on the question of liability but
fails on the question of quantum. On this, I would allow
the appeal and restore the trial judge’s assessment of
$37,500. There should be no order for costs to or against her.

The motion to introduce new evidence should be dis-
missed with costs.

Appeal and cross-appeal dismissed with costs; applica-
tion based on discovery of new evidence dismissed with. costs
as against all respondents except Muskovitch, the latter not
entitled to any costs in respect thereof; Jupson J. dissenting
wn part as to quantum.

Solicitors for the defendants, appellants: Noonan,
Embury, Heald & Molisky, Regina.

Solicitors for the plaintiff, respondent, Ruth V. Unter-
einer: MacPherson, Leslie & Tyerman, Regina.

Solicitors for the defendant, respondent, Martin Musko-
vitch: McDougall, Ready & Hodges, Regina.

1119631 2 All E.R. 619.
90130—53
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Solicitors for the plaintiff, respondent, Grant W. Cham-

berlain: Robinson & Alexander, Regina.

Solicitors for the plaintiff, respondent, Larry Meikle:

Johnson, Bayda & Trudelle, Regina.

HENRI ROTONDO** ... .. ... APPELANT;

ET

SA MAJESTE LA REINE .................. INTIMEE.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Criminal law—Possession of stolen article—Proof of possession within mean-

ing of 8. 296 of the Criminal Code.

The appellant was found guilty of having in his possession an automobile

radio knowing that it had been stolen. The radio was stolen by one
Corbin and hidden by him somewhere in the lower town of Montreal.
A few hours later, in the evening, Corbin and two other persons were
in an automobile driven by the appellant who was accompanied by one
Whitworth. The car was driven towards the lower town and stopped
in the vicinity of the place where Corbin had hidden the radio. At
that time or a few minutes earlier Corbin told the appellant that he
had something to give him. Corbin went to get the radio and brought
it back, hiding it under his coat. After dropping off Corbin and his
two companions, the appellant drove Whitworth to a place where the
latter hid the radio. The appellant testified that during the trip he had
declared “Moi je veux rien avoir avec ga’.

The Court of Appeal, by a majority judgment, dismissed the appeal. The

dissenting judge held that it has not been established that the appellant
bad had physical possession or control of the radio. The appellant was
granted leave to appeal to this Court on the question as to whether
there was in the record legal proof justifving the conclusion that he
had had possession within the meaning of s. 296 of the Criminal Code.

Held: The appeal should be dismissed.
The evidence reasonably established that the trial judge could judicially

contlude—as he did—that the appellant knew that the article given
to him by Corbin was the radio, that he knew that this was a stolen
article and that he had possession at least for an appreciable time. If
the declaration of the appellant, as testified to by him, justified the

*CoraM : Les Jugés Taschereau, Fauteux, Martland, Judson et Ritchie.

*+This case is reprinted so as to append an English translasion of the

gegdf—tnote which, unfortunately, was omitted at page 496 of the [1963]
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trial judge to conclude that the appellant knew that this was a stolen 1963
article, the trial judge was free to believe or disbelieve that the appel- Ro;);no
lant had really made that declaration. Having regard to ss. 3(4) and .
300 of the Code and having regard to the record, nothing could justify ILa REINE
to validly set aside the verdict of guilty. —

Droit criminel—Possession d’un objet volé—Preuve de possession au sens
de Uart. 296 du Code Criminel.

L’appelant fut trouvé coupable d’avoir eu en sa possession un radio d’auto-
mobile sachant qu’il avait été volé. Ce radio fut volé par un nommé
Corbin qui le cacha dans le bas de la ville de Montréal. Quelques
heures plus tard, dans la soirée, Corbin et deux autres personnes prirent
place dans le nord de la ville dans Pautomobile de appelant qui était
accompagné d’un nommé Whitworth. Ils descendirent vers le bas de la
ville pour s’arréter dans le voisinage de lendroit ou Corbin avait
caché le radio. A ce moment ou quelques instants auparavant Corbin
informa Vappelant qu’il avait quelque chose & lui donner. Corbin alla
chercher le radio et le rapporta en le cachant sous son manteau. Apres
avoir laissé Corbin et ses deux compagnons en cours de route, 'appelant
conduisit Whitworth & un endroit ol celui-ci cacha le radio. I’appelant
témoigna qu’au cours de la randonnée il avait déclaré: «Moi je veux
rien avoir avec ¢a».

La Cour d’Appel, par un jugement majoritaire, rejeta l'appel. Le juge
dissident jugea qu’il n’avait pas été établi que lappelant avait eu la
possession physique ou le contrble du radio. L’appelant a obtenu per-
mission d’appeler devant cette Cour sur la question de savoir sl y
avait au dossier une preuve légale justifiant la conclusion qu'il y avait
eu possession au sens de 'art. 296 du Code Criminel.

Arrét: L’appel doit &tre rejeté.

L’ensemble de la preuve établit raisonnablement que le juge au proces
pouvait judicieusement conclure—comme il le fit—que I'appelant savait
que Vobjet dont Corbin lui fit don était le radio, qu’il savait qu’il
g'agissait d’un objet volé, et qu’il en avait eu, au moins pour un temps
appréciable, la possession. Si la déclaration de I'appelant, rapportée dans
son témoignage, permettait au juge de déduire qu’il savait alors qu’il
g'agissait d'un objet volé, le juge était libre de croire ou de ne pas
croire que lappelant avait véritablement fait cette déclaration. Au
regard des arts. 3(4) et 300 du Code et du dossier, rien ne permet
d’écarter validement la déclaration de culpabilité.

APPEL d’un jugement de la Cour du banc de la reine,
province de Québec!, confirmant le verdict de culpabilité
prononcé contre I’appelant. Appel rejeté.

N. Losier, pour 'appelant.
J. Bellemare, pour 'intimée.

Le jugement de la Cour fut rendu par

LE Juce Faureux:—Accusé d’avoir & Montréal, le 30
mars 1961, (i) volé un radio d’automobile, d’'une valeur de
$135, et (ii) eu en sa possession ce radio, sachant qu’il était

1[1962] B.R. 653.
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1963 vol4, I'appelant, & lissue du procés, fut acquitté du vol et

Roronvo  trouvé coupable de recel.
V.
LaRene Il appela de cette condamnation & la Cour du banc de la

FauteuxJ. Teine' siégeant en appel, ou il soutint en somme que les
—  éléments du recel n’avaient pas été légalement prouvés.
Cette prétention fut rejetée comme non fondée par MM. les
Juges Taschereau et Owen, formant la majorité. M. le Juge
Bissonnette, dissident, fut d’avis qu’il n’était pas établi que
Paccusé avait eu la possession physique ou le contrdle du

radio. I’appel fut rejeté. ’

Dans un pourvoi subséquent & cette Cour, 1’appelant
invoqua la dissidence prononcée en Cour d’Appel et soumit
particuliérement, comme grief d’appel, suivant la permis-
sion d’appeler par lui obtenue, qu’il n’y a au dossier aucune
preuve 1égale justifiant la Cour de conclure que I'appelant
a eu la possession de ce radio au sens de 1’art. 296 du Code
Criminel sous lequel il avait été accusé.

Les témoins entendus sur les circonstances précédant et
accompagnant le fait reproché & P'appelant sont tous plus
ou moins impliqués en l'affaire. Leurs témoignages, non
dépourvus de réticences ou de contradictions, permettent
d’en faire ce résumé.

 Dans I'aprés-midi du 30 mars 1961, Fernand Corbin vola
le radio en question alors qu’il était fixé & une automobile
stationnée dans le bas de Ia ville en arriére d’'un immeuble
de la rue St-Denis, prés de la rue Notre-Dame-de-Lourdes,
véhicule qu’il avait illégalement déplacé aux fins de ce vol.
11 cacha le radio dans une cour privée attenante i la rue
Notre-Dame-de-Lourdes et dont l'accés était protégé par
une cloture. Le méme jour, vers les neuf heures du soir, Cor-
bin, Marecel Plante et Charles Vincent, se trouvant alors dans
le nord de la ville, prirent place dans une automobile con-
duite par I'appelant, en compagnie duquel se trouvait déja
Wayne Whitworth. Tous ces occupants de la voiture, & 'ex-
ception de Rotondo qui était 4gé de pres de quarante ans,
étaient des jeunes gens de quinze & dix-neuf ans. Ils descen-
dirent tous vers le bas de la ville pour s’arréter dans le voisi-
nage immédiat de I'endroit ou Corbin avait caché le radio.
C’est alors que Corbin, muni d’outils, se rendit dans la cour
privée, prit le radio et le rapporta & I'automobile en le
cachant sous son manteau. Repartis de eet endroit, les occu-

1[19621 B.R. 653.
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'pants de la voiture, 4 P'exception de Rotondo et Wayne
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Whitworth, se firent laisser & une salle de pool et Rotondo Roroxvo
conduisit Whitworth & un endroit ol celui-ci cacha le radio. 1. Rumz
A un certain moment, avant ou au moment d’arriver & la FaatenxJ

cour privée, Corbin informa Rotondo qu’il avait quelque
chose & lui donner. I1 ne fait aucun doute, suivant la preuve,
que ce quelque chose était le radio que Corbin avait rapporté
4 Vautomobile avee ses outils, au vu de certains sinon de tous
les occupants de la voiture. Sans entrer dans le détail et la
discussion des témoignages rendus par ces jeunes gens et
Pappelant, ’ensemble de la preuve faite par ces témoins,
dont la tenue en Cour aussi bien que les témoignages ont pu
étre appréciés par le Juge au procés, établit raisonnable-
ment que ce dernier pouvait judicieusement conclure—
comme il le fit—que I’appelant savait que I'objet dont Cor-
bin lui fit don était le radio, qu'il savait qu’il s’agissait d’un
objet volé, et enfin qu’il en avait eu, au moins pour un temps
appréciable, la possession. Entendu comme témoin, pour sa
propre défense, Rotondo admit avoir déja été condamné
pour vol avec effraction et recel. I1 témoigna qu’a un
moment, au cours de cette randonnée en automobile, il
avait déclaré:—«Moi je veux rien avoir & faire avec ¢ay.
Si cette déclaration, rapportée dans son témoignage, permet-
tait au Juge de déduire que Rotondo savait alors qu’il s’agis-
sait d’'un objet volé, le Juge était libre de croire ou de ne
pas croire que Rotondo avait véritablement fait cette
déclaration au cours de I'affaire. La section 4 de V’art. 3 du
Code Criminel définit ainsi la possession:

Aux fing de la présente loi,

a) Une personne est en possession d’une chose lorsqu’elle 1'a en sa
possession personnelle ou que, sciemment,

(1) elle I'a en la possession ou garde réelle d’une autre personne, ou

(ii) elle Va en un lieu qui lui appartient ou non ou qu’elle occupe
ou non, pour son propre usage ou avantage ou celui d’une autre
personne; ef

i

b) Lorsqu'une de deux ou plusieurs personnes, au su et avec le con-
sentement de lautre ou des autres, 2 une chose en sa garde ou
possession, cette chose est censée sous la garde et en la possession
de toutes ces personnes et de chacune d’elles.

Et artiele 300 édicte:

Pour Yapplication de larticle 296 et de I'alinéa b) du paragraphe (1)
de Dl’article 298, linfraction consistant & avoir en sa possession est con-
sommée lorsqu’une personne a, seule ou conjointement avec une autre, la
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1963 possession ou le contrle d’une chose mentionnée dans ces articles ou

N Iorsqu’elle aide & la cacher ou & en disposer, selon le cas.
Roroxpo

L Rene Ayant attentivement considéré la preuve et tcus les
Fauteux J. Moyens de droit soulevés de la part de 'appelant, je dirais
— qu'auregard de la loi et du dossier, rien ne permet d’écarter
validement la déclaration de culpabilité prononcée contre
Pappelant en premiére instance et confirmée par le juge-

ment de la Cour du banc de la reine siégeant en appel.
Je renverrais I’appel.
Appel rejeté.
Procureur de Uappelant: Norbert Losier, Montréal.

Procureur de Uintimée: Michael Franklin, Montréal.

193 NATIONAL GYPSUM COMPANYS A
Mar 1218 INC. (Defendant) ................ PPELLANT;
AND
NORTHERN SALES LIMITED N
(PUGntsff) « ..o, HSPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA,
QUEBEC ADMIRALTY DISTRICT

Shipping—Charterparty—Arbitration clause in case of dispute—Motion to
dismiss action on charterparty or stay proceedings—Jurisdiction of
Exchequer Court to entertain action—Matter of substance c¢r proce-
dure—Whether arbitration clause void as against public policy—
Whether arbitration proceedings in foreign couniry o bar to action in
Canada—Admiralty Act, R.8.C. 19562, ¢. 1—Code of Civil Procedure,
art. 94(3).

By a charterparty signed at New York, the defendant undertook that its
ship would proceed to Montreal and there load a cargo of wheat. The
vessel failed to do so, and the plaintiff, alleging that as a result it was
unable to ship wheat it had contracted to deliver and was obliged to
pay damages to the purchaser, sued for damages for breach of contract.
The charterparty provided for the settlement of any dispute by arbitra-
tion at New York. The defendant moved before the Exchequer Court,
Quebec Admiralty District, for the dismissal of the action on the main
ground that the Court had no jurisdiction, or alternatively, for a stay
of proceedings because of lis pendens in New York, where the Courts
of that State had ordered the plaintiff to appoint an arbitrator. The

*PResENT: Taschereau, Cartwright, Fauteux, Abbott and Riteaie JJ.
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trial judge rejected the motion as unfounded. The defendant appealed 1963

. ———
to this Court. NATIONAL
Held (Cartwright and Ritchie JJ. dissenting): The appeal should be Gyesum

dismissed. Co.v Inc.

Per Taschereau C.J. and Fauteux and Abbott JJ.: Without the presence NorTHERN

of the arbitration clause in the charterparty, the Court below had SaLEs Lip.
jurisdiction, both ratione materiae and ratione loci, to hear and deter- ‘—
mine this case by virtue of ss. 18(3)(a)(i) and 20(1)(e) of The
Admiralty Act, RS.C. 1952, c. 1, and Rule 20(b) of the General Rules
and Orders in Admiralty. That jurisdiction could not be interfered with
by the arbitration clause. The object of such a clause is not to
modify the rights of the parties but to enforce them and how a right
might be enforced is a matter of procedure. Procedure is governed by
the lex for: which, in the present case, was the procedure in force in
the Superior Court of the Province of Quebec, in the absence of any
provision relating to such agreements in the Admiralty Rules or in the
General Rules and Orders of the Exchequer Court. Under art. 94(3) of
the Code of Civil Procedure, such a clause, even if valid, was ineffec-
tive to preclude the institution of this action-before the Court in the
territorial jurisdiction of which the whole alleged cause of action had
arisen. The Court below being properly seized with this action, its
jurisdiction could not be interfered with by the arbitration clause and
the Court could not be asked to enforce an agreement which was
invalid as being against public policy under the lez fori, i.e., the law
of Quebec. Vinette Construction Ltée v. Dobrinsky, [1962] Que. Q.B.
62. The clause, being vitiated by absolute nullity, could not be acted
upon in the Court below to oust its jurisdiction, and any decision
reached by a Board of arbitration in New York would not be res
judicata in the Province.

Per Cartwright J., dissenting: The substantive law applied by the Excheg-
uer Court on its Admiralty side—and which is the same throughout
Canada—is the English Maritime Law, and by virtue of s. 18(1) of The
Admaralty Act, R.S.C. 1952, c. 1, its jurisdiction is the same as “the
Admiralty jurisdiction now possessed by the High Court of Justice in
England”. The question as to whether an arbitration clause, contained
in a contract, is enforceable is one of substance or of procedure, falls
to be decided, pursuant to s. 18(1) of The Admiralty Act, in like man~-
ner as would be done by the High Court of Justice in England in the
exercise of its Admiralty jurisdiction. It is settled by the decision of
the House of Lords in Hamlyn and Co. v. Talisker Distillery, 118941
AC. 202, that this is a matter of substance and not procedural. In the
case at bar, it was the intention of the parties that this clause was
to be interpreted and governed by the law of the United States. In the
absence of evidence to the contrary it must be assumed that the sub-
stantive law of the United States is the same as that of the Exchequer
Court on its Admiralty side. There was no doubt that by the law
administered in the High Court of Justice in England the clause would
be found to be valid and enforceable. The material filed in this case
supported the view that by the law of the United States the arbitration
clause was also valid and enforceable. This was a case in which the
proper course was to stay the procedings in the Court below. This will
give effect to the expressed intention of the parties and is favoured by
every consideration of convenience.

Per Ritchie J., dissenting: The trial judge had jurisdiction both ratione
materiae and territorially over the matter by virtue of ss. 18(3)(a) (1)
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and 20(1)(e) of The Admiralty Act, RS.C. 1952, c. 1, and s. 22(1)(a)
(xi1) (1) of the Schedule to the Act. Under the law of Quebec such an
arbitration clause is null as being against public policy and is
unenforceable in the Courts of that Province. However, although the
contract was to be performed in part in Quebec where the braach was
alleged to have occurred, the Court in which the action was brought
was a statutory Court whose jurisdiction by virtue of s. 18(1) of The
Admiralty Act was made coextensive with that “now possessed by the
High Court of Justice in England”. The substantive law to be applied
by the Exchequer Court on its Admiralty side is required to be the
same in the various Admiralty District Courts. Having regard, inter
alia, to the jurisdiction now possessed by the High Court of Justice in
England and existing by virtue of the Arbitration Act, 1950 (Eng.),
c. 26, the clause here in question, whether it be treated as a condition
precedent to the right of action or not, wag not null and unenforce-
able. The question of whether or not an agreement is null and void
as being against public policy is not one which is determined by the
rules regulating practice and procedure in the forum where tae action
is brought. Since neither the rules of the Admiralty Court nor those
of the Exchequer Court contain any reference to proceedings for the
enforcement of an arbitration agreement and since such a clause is
not recognized in the Province of Quebec, the proceedings for the
enforcement of such an agreement in the Quebec Admiralty District
Court were to be regulated by the procedure, if any, in force with
respect to such matters in Her Majesty’s Supreme Court of Judicature
in England. This procedure is to be found in The Arbitration Act,
which, by s. 4(1), gives the Court a discretionary power to stay an
action instituted in breach of an arbitration agreement. The defendant
was in a position to invoke the provisions of that section. The proper
course here was to stay the proceedings.

APPEAL from a judgment of Smith, District Judge for
the Quebec Admiralty District!, dismissing a motion to have
plaintiff’s action dismissed or proceedings stayed. Appeal
dismissed, Cartwright and Ritchie JJ. dissenting.

Roger R. Beaulieu, Q.C., and Robert A. Hope, for the
defendant, appellant.

L. 8. Reycraft, Q.C., for the plaintiff, respondent.

The judgment of Taschereau C.J. and Fauteux and
Abbott JJ. was delivered by '

Favregux J.:—This is an appeal from a judgment of
Smith D.J.A. in the Exchequer Court of Canada, the Que-
bec Admiralty District!, rejecting as unfounded appellant’s
motion demanding the dismissal of respondent’s action or
alternatively the staying of all proceedings therein.

In its action, respondent alleges that by a charterparty,
signed at New York on December 7, 1960, appellant under-

1119631 Ex. CR. 1.
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took that its ship Lewis R. Sanderson would proceed with
all convenient speed to Montreal and there load a cargo of
wheat for carriage to Italy, and that in violation of this
undertaking, the said vessel failed to do so in accordance
with the terms of the agreement, with the result that
respondent was unable to ship wheat it had contracted to
deliver and was obliged to pay damages to the purchaser
thereof. Respondent concludes that appellant be condemned
to pay these damages, plus loss of profits and expenses, for
breach of contract.

Appellant’s motion for the dismissal of this action or
alternatively for the staying of all proceedings therein rests
mainly on the contention that owing to the following arbi-
tration clause of the charterparty, the Canadian Court has
no jurisdiction in the matter or, if it has any, the proceedings
must be stayed because of lis pendens in New York:

NEW YORK PRODUCE EXCHANGE ARBITRATION CLAUSE

Should any dispute arise between owners and the Charterers, the mat-
ter in dispute shall be referred to three persons at New York, one to be
appointed by each of the parties hereto, and the third by the two so
chosen; their decision or that of any two of them, shall be final and for

the purpose of enforcing any award, this agreement may be made a rule
of the Court. The Arbitrators shall be commercial men.

The record shows these facts:— Being requested to pay
the above damages and advised that, failing payment, an
action for their recovery would be instituted in the Excheq-
uer Court of Canada, Quebec Admiralty District, appellant
first asked for delay and eventually replied that according
to the pre-cited clause, “the only forum for the determina-
tion of respondent’s claim was by arbitration in New York
city,” that it had nominated one P. V. Everett as its arbitra-
tor and that failing respondent to designate its own arbitra-
tor on or before March 2, 1962, appropriate action would
be taken. Respondent having abstained from doing so,
appellant sought and obtained on March 7, an Order from
the United States District Court, Southern District of New
York, ordering respondent to show cause, on March 13, why
it should not arbitrate. Respondent appeared in the United
States District Court under protest and for the sole purpose
of vacating the Order and obtaining the dismissal of the
proceedings. Its objection to the jurisdiction of the Court
was rejected on April 3, and it was ordered to appoint an
arbitrator within ten days. Meanwhile, to wit, on March 9,
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respondent procured the issue of the writ of summons in the
present action in which appellant appeared under protest.
It is my understanding that the proceedings in ths U.S.
District Court are held in abeyance pending the disposition
of the present appeal.

The submissions of the parties, which are generally the
same in this Court as in the Court below, may be briefly
stated. On behalf of appellant, it is contended that the Court
below has no territorial jurisdiction; that the arbitration
clause is valid and applicable, in the United States where
the contract was executed, to maritime transactions and
charterparties and that even if the Court had territorial
jurisdiction, the arbitration clause is the law validly binding
the parties thereto, in Canada as well as it is in the United
States, hence, it is said, the Court below has no jurisdiction
at all; that, in any event, the arbitration proceedings com-
menced in the New York jurisdiction preclude proceedings
in Canada. Respondent’s contentions, obviously challenged
by appellant, are that the cause of action arose in Montreal
and that of its nature the claim is one within the jurisdic-
tion of the Exchequer Court of Canada, Quebec Admiralty
District; that arbitration agreements and proceedings, as
well as rules relating to lis pendens are of a procedural
nature governed by the lex fort which, in the absence of any
provision in the General Rules and Orders in Admiralty
and of the Exchequer Court of Canada, is the law govern-
ing practice and procedure in the Superior Court of the
Province of Quebec; that under the lex fori, this arbitra-
tion clause, admittedly a “clause compromissoire”, is invalid
as being against public policy, in violation of s. 13 of the
Cwil Code and thus totally ineffective to support appel-
lant’s motion.

If one consider the charterparty as if the arbitration
clause was absent therefrom, the Court below, i.e., the
Exchequer Court of Canada, Quebec Admiralty District,
Montreal Registry, has clearly jurisdiction to hear and
determine this case. Ratione materiae, the claim is in dam-
ages and arises out of an agreement relating to use or hire
of a ship and, as such, a claim within the jurisdiction of
the Court under s. 18, subs. 3(a) (i) of The Admaralty Act,
1934. This counsel for appellant conceded. His contention
that jurisdietion ratione loci is lacking rests on the submis-
sion that the contract was not one to be performed at Mont-
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real and that, even if it was, the alleged breach of the con-
tract did not occur at Montreal ; hence the action instituted
within the territorial jurisdiction of the Court below and its
service authorized to be made and actually made without
that jurisdiction are invalid. Appellant’s contention is
untenable in view of the allegations of the statement of
claim which incorporate by reference the charterparty and
which, for the purpose of appellant’s motion, must be
deemed to be admitted. Sternberg v. Home Lines Inc.' The
present action is one in personam and is founded on the
breach, occurring within the Admiralty District where the
action is instituted, of the primary and unseverable obliga-
tion which had to be performed in the said district within
the period of time agreed upon. In the circumstances, the
institution of the action in Montreal and the authorization
to serve it and its service in New York are valid under
8. 20(1) (e) of The Admiralty Act, 1934, and Rule 20(b) of
the General Rules and Orders in Admiralty, respectively.
The decision of the House of Lords in Johnson v. Taylor
Bros. and Company Ltd.? does not assist appellant. The facts
in that case are essentially different and the law, as stated
therein by the House of Lords, supports, as I read it, re-
spondent’s contention which was accepted in the Court
below.

On the view that, the arbitration clause being excluded
from the consideration, the Court below has jurisdiction to
hear and determine this case, the next question is whether
that jurisdiction can be interfered with by the arbitration
clause.

This clause requires no interpretation; it is clear. The
parties have stipulated that should any dispute arise
between them, they shall not have recourse to the ordinary
Courts having, by law, jurisdiction to determine their rights
under the charterparty, but undertook that they shall then
refer the matter of dispute to three persons at New York
who shall be commercial men and of whom the decision shall
be final and the award made a rule of law for the purpose
of its enforcement. Such an agreement to arbitrate any dis-
putes that may arise pertains, as do agreements to arbitrate
pending or impending disputes, to the law of remedies or
procedure. The object of the clause is not to modify the
rights of the parties under the charterparty but to enforce

1119601 Ex. CR. 218. 2119201 A.C. 144
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them and how a right might be enforced is a matter of
procedure. Procedure is governed by the lex fori which, in
the present case, in the absence of any provision relating
to such agreements in the Admiralty Rules or in the General
Rules and Orders of the Exchequer Court, is the procedure
in force in the Superior Court of the Province of Quebec
according to Admiralty Rule 215 and Exchequer Court Rule
2(1)(b). That, under the Code of Civil Procedure, such a
clause, even if valid, is ineffective to preclude the institu-
tion of this action before the Court in the territorial juris-
diction of which the whole alleged cause of action has arisen
is settled by art. 94, para. 3, of the Code of Civil Procedure.
In Gordon and Gotch (Australasia) Ltd. v. Montreal Aus-
tralia New Zealand Line Ltd.', where the effect of art. 94
was considered by the Court of Appeal, St-Jacques J., with
the concurrence of Létourneau, Bond and Galipeault JJ.,
said at p. 431:

La lot a dit, et ce, d'une fagon définitive qui ne me parait pas souffrir
de doute: Désormais, les tribunaux de la provinee, qui ont été institués en
vertu de la prérogative royale et des dispositions du Code de procédure
civile, ne tiendront aucun compte des «stipulations, conventions ou engage-

ments» qui auraient pour objet de soustraire un litigant 3 la juridiction des
tribunaux qui ont été institués dans cette province,

The clause in the latter case read as follows:

It is also agreed that in the event of any dispute arising in connection
with any claims, such dispute shall be decided by the Courts of the country
of such final port of discharge and not by the Courts of any other country;

The Court below being properly seized with this action, its
jurisdiction to try the merits of the case cannot be interfered
with by the arbitration clause and the Court cannot be
asked to enforce it if, as contended for by respondent and
held by the Court of first instance, this arbitration agree-
ment is invalid as being against public policy under the
lex fori, to wit, the law of the Province of Quebec.
Admittedly, this arbitration agreement is, under the law
of France and of the Province of Quebec, what is designated
as a clause compromissoire. The validity of such a clause
has given rise to conflicting jurisprudence, both in France
and in the Province of Quebec. In France, this conflict was
definitely resolved in 1843 when, in Comp. U'Alliance v.
Prunier, la Cour de Cassation concluded to the invalidity
of the clause, (Sirey 1843.1.662), except, of course, in mat-

1 (1940), 68 Que. K.B. 428,
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ters of maritime insurance in respect of which the clause
was expressly authorized under art. 332 of le Code du Com-
merce. Received with satisfaction by certain jurists and dis-
satisfaction by others, this decision remained the law in
France up to 1925. In 1925, the clause was, generally speak-
ing, validated so far as commercial matters only were con-
cerned, by art. 631 of le Code du Commerce. In the Province
of Quebee, the clause is invalid as being against publie
policy, according to what appears to be the weight of juris-
prudence and according to the more recent decision of the
Court of Appeal of the Province of Quebec in Vinette Con-
struction Ltée v. Dame Dobrinsky'. No useful purpose
would be served in reciting and discussing here all the argu-
ments advanced in favour of both the theses of validity and
of invalidity of the clause. Sufficient it is to refer to Dalloz
Répertoire, tome 4, verbo Arbitrage, p. 502, nos 454 et seq.,
where these arguments are collected, to the thesis favouring
validity, written in 1945 by Walter S. Johnson, K.C., and to
a summary of these arguments appearing in the dissent of
Owen J. in the Vinette case, supra, at page 73.

Desirable as it may be in private international law, with
respeet to commercial matters, the Quebec legislature has
not yet seen fit to make any enactment substantially similar
to the one made in France to le Code du Commerce. And
so far as it has expressed any policy in the matter, the legis-
lature does not appear to favour the validity of such clause,
as shown by the reasons for judgment of St-Jacques J. in
Gordon and Gotch (Australasia) Lid. v. Montreal Australia
New Zealand Line Ltd., supra. After anxious consideration,
I have formed the opinion that the Vinette case, supra,
expresses the law of the Provinee in the matter and the
arbitration clause pre-cited must, therefore, be held invalid
as being against public policy.

In these views, the clause, being vitiated by absolute nul-
lity, cannot obtain or be acted upon in the Court below
either to oust or in any way interfere with its jurisdiction
to be seized with and try the action on its merits. It also
follows that whatever decision may be reached by the
Arbitration Board in New York will not be res judicata in
the Provinee, as held by the learned Judge of first instance.

Before closing, I should perhaps indicate that the above
conclusions have not been reached without eareful con-

1119621 Que. Q.B. 62.
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sideration being given to the decisions referred to by my
brothers Cartwright and Ritchie in support of their reasons
for judgment. For the purpose of this case, all I care to say
with respect to these decisions is that they do not, in my
respectful view, affect the basis upon which the opinion I
have formed has been reached.

I would dismiss the appeal with costs and order the
record to be returned to the Court below for resumption of
the proceedings.

CarrwricHT J. (dissenting) :—This is an appeal from a
judgment of the Honourable Mr. Justice Smith, sitting as
District Judge in Admiralty of the Exchequer Court of
Canada in and for the Admiralty District of Quebec?, dis-
missing a motion whereby the appellant asked:
for the dismissal of plaintiff’s action sauf recours or in the alternative the
staying of proceedings until the terms of the arbifration clause appearing

in the charterparty dated New York, December 7, 1960, between the parties
have been complied with;

The relevant circumstances and the contentions of the
parties are set out in the reasons of my brother Fauteux
and I shall endeavour to avoid unnecessary repetition.

For the purposes of this appeal I will assume, without
deciding, that the statement of claim sufficiently alleges a
breach within the Admiralty Distriet of Quebec of the con-
tract between the parties and that were it not for the
arbitration clause which forms part of that contract the
action in the Court below should proceed in the usual way.

It is first necessary to consider what is the law applied by
the Exchequer Court in the exercise of jurisdiction on its
Admiralty side. In Robillard v. The Sailing Sloop St. Roch
and Charland?, Maclennan D.L.J.A. said at pp. 134 and 135:

The first important question to be decided is:—Is it the Maritime
Law of England or the Canadian Law which governs the rights of the
parties in respect to plantiff’s claim for title and possession of the sailing
sloop St. Roch? The Exchequer Court of Canada as a Court of Admiralty
is a court having and exercising all the jurisdiction, powers and authority
conferred by the Colonial Courts of Admiralty Act, 1890 (Imp.), over the
like places, persons, matters and things as are within the jurisdiction of the
Admiralty Division of the High Court in England, whether exercised by
virtue of a statute or otherwise, and as a Colonial Court of Admiralty it
may exercise such jurisdiction in like manner and to as full an extent as
the High Court in England.

1119631 Ex. CR. 1. 2 (1921), 21 Ex. C.R. 132, 62 DL.R. 145,



SCR. SUPREME COURT OF CANADA 19641 153

In the Gaetano and Maria, 7 P.D. 137, Brett LJ,, at p. 143, said:— 1963

“The law which is administered in the Admiralty Court of England is NaTronaL
the English Maritime Law. It is not the ordinary municipal law of the GyrsuM

country, but it is the law which the English Court of Admiralty, either by CO'U Inc.

Act of Parliament or by reiterated decisions and traditions and principles, Noprrmax
has adopted as the English Maritime Law.’ Sares L.

Although the Exchequer Court in Admiralty sits in Canada it adminis- Cartwright J.
ters the Maritime Law of England in like manner as if the cause of action R
were being tried and disposed of in the English Court of Admiralty.

By s. 35 of The Admiralty Act, 1934 (Can.), 24-25
George V, c. 31, the Colonial Courts of Admiralty Act, 1890,
was repealed “in so far as the said Act is part of the law of
Canada”, and the matter is now governed by the provisions
of the Admiralty Act, R.S.C. 1952, c. 1, subs. (1) of s. 18 of
which reads as follows:

(1) The jurisdiction of the Court on its Admiralty side extends to and
shall be exercised in respect of all navigable waters, tidal and non-tidal,
whether naturally navigable or artificially made so, and although such
waters are within the body of a county or other judicial district, and,
generally, such jurisdiction shall, subject to the provisions of this Aet, be
over the like places, persons, matters and things as the Admiralty jurisdic-
tion now possessed by the High Court of Justice in England, whether
existing by virtue of any statute or otherwise, and be exercised by the
Court in like manner and to as full an extent as by such High Court.

Sub-section (2) of the same section provides that, in so
far as it can apply, s. 22 of the Supreme Court of Judicature
(Consolidation) Act, 1925, of the United Kingdom, which
is printed as Schedule A to the Act, shall be applied mutatis
mutandis by the Exchequer Court on its Admiralty side.

While all jurisdiction formerly vested in the High Court
of Admiralty now forms part of the Admiralty jurisdiction
of the High Court of Justice the law administered is still
the English Maritime law. In the article on “Admiralty” in
Halsbury, 3rd ed., vol. 1, one of whose authors was Lord
Merriman, it is said at p. 50, para. 92:

The law administered in Admiralty actions is not the ordinary munic-

ipal law of England, but is the law which by Act of Parliament or reiterated
decisions, traditions, and principles, has become the English maritime law.

The substantive law applied by the Exchequer Court on
its Admiralty side is, of course, the same throughout Canada
and does not vary according to the Admiralty District in
which the cause of action arises, but, by the combined effect
of Admiralty Rule 215 and Exchequer Court Rule 2(1)(b),

the practice and procedure, where it is not otherwise pro-
90130—6
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vided by any Act of the Parliament of Canada or any gen-
eral rule or order of the Court, shall:

(b) If the cause of action arises in the Province of Quebec, conform to
and be regulated, as near as may be, by the practice and procedure at the
time in force in similar suits, actions and matters in Her Majesty’s
Superior Court for the Provinee of Quebec; and if there be no similar suit,
action or matter therein, then conform to and be regulated by the practice
and procedure at the time in force in similar suits, actions and matters in
Her Majesty’s Supreme Court of Judicature in England.

Smith D.J.A. has taken the view that the questions
raised on the motion are procedural in nature. The learned
Judge says in part:

Arbitration agreements and proceedings, as well as the rules relating to
lis pendens are procedural in nature, (C.P. 411 et seq; and C.P. 173) and,
in the absence of any provision relating to same in the Admiralty Rules or
in the General Rules and Orders of the Exchequer, they are govsrned by

the practice and procedure in force in the Superior Court of this
Provinece . . . .

It must be determined therefore whether the said arbitration clause is
valid according to the laws of the Province of Quebec and is one which
our Courts will enforce and give effect to.

With respect, I am of opinion that the learned Judge has
erred in treating the question in issue as one of procedure
rather than one of substance. Whether it is the one or the
other falls to be decided, pursuant to s. 18(1) of the Admi-
ralty Act quoted above, in like manner as would be done by
the High Court of Justice in England in the exercise of its

. Admiralty Jurisdiction. That the question whether effect

should be given to an arbitration clause contained in a con-
tract is one of substance and not procedural appears to me
to be settled by the decision of the House of Lords in
Hamlyn & Co. v. Talisker Distillery*. The effect of that case
is suceinetly stated in the head-note as follows:

Where a contract is entered into between parties residing in different
countries where different systems of law prevail, it is a question in each
case, with reference to what law the parties contracted, and according to
what law it was their intention that their rights either under the whole or
any part of the contract should be determined.

A contract between an English and a Scotch firm, signed in London
but to be performed in Scotland, contained this stipulation: ‘Should any
dispute arise out of this contract, the same to be settled by arbitration by
two members of the London Corn Exchange, or their umpire, in the
usual way’.

In an action raised by the Scoteh firm in Scotland for implement of
the contract and for damages, the English firm pleaded that the action was

1118941 A.C. 202.
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excluded by the arbitration clause. The Scotch Courts held that the clause 1963
was governed by the law of Scotland inasmuch as that country was the NATI'ON AL
locus solutionis, and that the reference, being to adbitrators unnamed, was "Gypgume

therefore invalid :— Co. Inc.

Held, reversing the decision of the Court of Session (21 Court Sess. NOR:I;ERN
Cas. 4th Series (Rettie) 204), that the contract was governed by English Sarrs Irp,
law, according to which the arbitration elause was valid, and deprived the

Scoteh Courts of jurisdiction to decide upon the merits of the case, unlessC"'rt""“ght'I

the arbitration proved abortive.

The reasoning of this decision, applied to the facts of the
case at bar, appears to me to establish (i) that the substan-
tive law by which the parties intended that their rights
under the contract should be determined was that of the
United States of America, (ii) that the question whether
the arbitration clause is enforceable is one of substantive
law and not one of procedure and consequently, (iii) that if
by the law of the United States of America the arbitration
clause is valid and enforeeable it should have been given
effect in the Court below.

That the High Court of Justice in England in the exercise
of its Admiralty jurisdiction would follow an applicable
decision of the House of Lords goes without saying.

The speeches of all of the Law Lords who took part in
the judgment bear on the questions with which we are
concerned and it is difficult to refrain from unduly lengthy
quotation.

At pp. 206 and 207, Lord Herschell L.C. said:

It is not in controversy that the arbitration clause is according to the
law of England, a valid and binding contract between the parties, nor
that according to the law of Scotland it is wholly invalid inasmuch as the -
arbiters are not named. The view taken by the majority of the Court below
is thus expressed by Lord Adam: ‘So far as I see, nothing required to be
done in England in implement of the contract. That being so, I am of
opinion with the Lord Ordinary that the construction and effect of the
agreement, and of all and each of its stipulations, is to be determined by
the lex loci solutionis, that is, by the law of Scotland’.

It is not denied that the conclusion thus arrived at renders the arbitra-
tion clause wholly inoperative, and thus defeats the expressed intention of
the parties, but this is treated as inevitably following from the rule of law
that the rights of the parties must be wholly determined by the lex loci
solutionis. I am not able altogether to agree with the view taken by the
learned Lord that everything required to be done in implement of the con-
tract was to be done in Scotland, inasmuch as it appears to me that the
arbitration clause which I have read to your Lordships does not indicate
that that part of the contract between the parties was to be implemented
by performance in Scotland. That clause is as much a part of the contract
as any other clause of the contract, and certainly there is nothing on the
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face of it to indicate, but quite the contrary, that it was in the contempla-
tion of the parties that it should be implemented in Scotland.

At pp. 208 and 209, Lord Herschell 1..C. said:

Now in the present case it appears to me that the language of the
arbitration clause indicates very clearly that the parties intended that the
rights under that clause should be determined according to the law of
England. As I have said, the contract was made there; one of the parties
was residing there. Where under such circumstances the parties agree that
any dispute arising out of their contract shall be ‘settled by arbitration by
two members of the London Corn Exchange, or their umpire, in the usual
way, it seems to me that they have indicated as clearly as it is possible
their intention that that particular stipulation, which is a part of the con-
tract between them, shall be interpreted according to and governed by the
law, not of Scotland, but of England, and I am aware of nothing which
stands in the way of the intention of the parties, thus indicated by the
contract they entered into, being carried into effect. As I have already
pointed out, the contract with reference to arbitration would have been
abgolutely null and void if it were to be governed by the law of Scotland.
That cannot have been the intention of the parties; it is not reasonable to
attribute that intention to them if the contract may be otherwise construed;
and, for the reasons which I have given, I see no difficulty whatever in
construing the language used as an indication that the contract, or that
term of it, was to be governed and regulated by the law of Englard.

At p. 211, Lord Watson after referring to the two pleas,
‘(1) No jurisdiction; (2) The action is excluded by the
clause of reference’, which had been repelled in the Courts
below, said:

With reference to the two pleas which have been repelled, I wish to
observe that, although they seem to have become stereotyped in cases like
the present, they do not correctly represent the rights of a defender who
relies upon a valid contract to submit the matter in dispute to arbitration.
The jurisdiction of the Court is not wholly ousted by such a contract. It
deprives the Court of jurisdiction to inquire into and decide ths merits
of the case, whilst it leaves the Court free to entertain the suit, and to
pronounce a decree in conformity with the award of the arbiter. Should
the arbitration, from any cause, prove abortive, the full jurisdiction of the
Court will revive, to the effect of enabling it to hear and determine the
action upon its merits. When a binding reference is pleaded in limine, the
proper course to take is either to refer the question in dispute to the
arbiter named or to stay procedure until it has been settled by arbitration.

At pp. 213 and 214, Lord Watson said:

It has never, so far as I am aware, been seriously disputed, that, what-
ever may be the domicile of a contract, any Court which has jurisdiction to
entertain an action upon it must, in the exercise of that jurisdiction, be
guided by what are termed the curial rules of the lex fori, such as those
which relate to procedure or to proof. Don v. Lippman 2 Sh. & MecL. 682,
which is the leading Scotch authority upon the point, has settled that these
rules include local laws relating to prescription or limitation. Bus all the
rules noticed by Lord Brougham in his elaborate judgment as belonging to
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that class refer to the action of the Court in investigating the merits of a
suit in which its jurisdiction has been already established. I can find no
authority, and none was cited to us, to the effect that, in dealing with the
prejudicial question whether it has jurisdiction to try the merits of the
cause, the Court ought to disregard an agreement to refer which is pars
contractis, and binding according to the law of the contract, because it
would not be valid if tested by the lex fori. Without clear authority, I am
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not prepared to affirm a rule which does not appear to me to be recom- CartwnghtJ

mended by any considerations of principle or expediency. One result of
its adoption would be that, if two persons domiciled in England made a
contract there containing the same clause of reference which occurs in this
case, either of them could avoid the reference by bringing an action before
a Scotch Court, if the other happened to be temporarily resident in
Scotland, or to have personal estate in that country capable of being
arrested.

All of the Law Lords held that the arbitration clause made
it clear that it was the intention of the parties that its opera-
tion and effect should be governed by the law of England.
In the case at bar, on reading the whole contract and par-
ticularly having regard to the wording of the “New York
Produce Exchange Arbitration Clause” which forms part of
it, I am of opinion that it was the intention of the parties
that this clause, setting out the agreement for the settle-
ment of disputes which might arise out of the contract, was
to be interpreted and governed by the law of the United
States.

In the absence of evidence to the contrary it would be
assumed that the substantive law of the United States is
the same as that of the Court in which this action is pend-
ing, that is the Exchequer Court of Canada on its Admiralty
side. That by the law administered in the High Court of
Justice in England in the exercise of its Admiralty jurisdie-
tion the clause would be found to be valid and enforceable
does not appear to me to admit of doubt. On this point it is
scarcely necessary to multiply authorities but in addition
to the Hamlyn & Co. case, supra, reference may be made
to the decision of the House of Lords in Atlantic Shipping
ond Trading Co. v. Louts Dreyfus and Co.* The clause under
consideration in that case reads as follows:

All disputes from time to time arising out of this contract shall, unless
the parties agree forthwith on a single arbitrator, be referred to the final
arbitrament of two arbitrators carrying on business in London who shall
be members of the Baltic and engaged in the shipping and/or grain trades,
one to be appointed by each of the parties, with power to such arbitrators

to appoint an umpire. Any claim must be made in writing and claimants’
arbitrator appointed within three months of final discharge and where this

1119221 2 A.C. 250.
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1963  provision is not complied with the claim shall be deemed to be waived and

NATIONAL absolutely barred.

GyYpSUM

Co. Inc. The Court of Appeal had taken the view that the meaning
Nomrmery Of the clause was that under no circumstances should a
Sawms Lo, olaimant be allowed to enter His Majesty’s Courts at all and
CartwrlghtJ that it was bad in that it completely ousted the jurisdiction
of the Court. With this the House of Lords unanimously
disagreed, although the judgment of the Court of Appeal
was affirmed on another ground which has no relevance to

the question before us.

At pp. 255 and 256, Lord Dunedin said:

My Lords, under the old law an agreement to refer disputes arising
under & contract to arbitration was often asserted to be bad, as an ousting
of the jurisdiction of the Courts, but that position was finally abandoned
in Secott v. Avery 5 HL.C. 811. As I read that case, it can no onger be
said that the jurisdiction of the Court is ousted by such an agreement;
on the contrary the jurisdiction of the Court is invoked to enforce it, and
there is nothing wrong in persons agreeing that their disputes should be
decided by arbitration. It follows that the clause here is not obnoxious so
far as it provides for arbitration.

At pp. 258 and 259, Lord Summer said:

I think the words do not exclude the cargo owner from suck recourse
to the Courts as is always open by virtue of the provisions of the Arbitra-
tion Act to a party who has agreed to arbitrate. If so, as of course the
Court of Appeal would have been the first to recognize, the jurisdiction of
the Courts is not ousted, so as to make this arbifration clause bad
altogether. Its terms can be enforced.

In the case at bar, by a written agreement signed by the
solicitors for the parties it was provided, inter alia:

2. That the Arbitration Act of the United States of America (Title
Number 9—Arbitration) referred to in paragraph 3 of Defendant’s amended
motion is the applicable and binding law of the United States of America
relating to the arbitration of maritime transactions and charterparties, and
that the copy of the said law produced herewith as Defendant’s Exhibit M-4
is & true copy thereof.

3. That the Plaintiff admits the appearance referred to in psragraph 4
of Defendant’s amended motion but adds that the said appearance was
specially, or under protest, for the sole purpose of vacating the order to
show cause and for the dismissal of the proceedings before the szid United
States District Court.

4. The Plaintiff admits that pursuant to the decision of Judge Edelstein
of the District Court of the Southern District of New York dated April 3rd,
1962, an Order issued from the said Court on April 12th, 1962, overruling
the objection of the Plaintiff to the jurisdiction of the said Court and
ordering the Plaintiff herein to appoint an arbitrator within ten days from
the entry of the said Order and to proceed to arbitration within thirty days
from the entry of said Order, and that said Order is a final judgment,
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subject to appeal, according to the Federal Rules of Civil Procedure of 1963
the United States of America, a certified true copy of said Order, produced

herewith as Defendant’s Exhibit M-5. %ﬁgﬁrﬁ
Co. IxNc.

b .
A perusal of the statute referred to as Exhibit M-4 sup- NoRmemRN

ports the view, which in the absence of evidence would have Sates L.
been presumed, that by the law of the United States the Ca.rtwnghtJ
arbitration clause is valid and enforceable.

In the course of his reasons, Smith D.J.A. said:

Counsel for the defendant argued however that the validity of the said
arbitration clause must be determined in accordance with the laws of the
United States, where the contract was made. It is no doubt true that our
Courts in adjudicating in respect of contracts executed in foreign jurisdic-
tion are obliged to give consideration to the lex loci contractus, but they
will not enforce or give effect to a contract which, under the laws of this
Province, is against public order, even though the said contract may be
legal and binding in the jurisdiction in which it was made.

It is no doubt true that if an agreement made in a
jurisdiction other than that in which it is sought to be en-
forced is opposed to a fundamental principle of the law of
the country in the courts of which the action to enforce
it is pending those courts will not enforce it. But the
question as to whether or not the agreement is opposed to
such a principle must be decided by the substantive law
administered by the Court in which the action is pending.
In the case at bar, that law, as has been pointed out above,
is not the law of the Province of Quebec; it is the Maritime
law of England. The enforcement of the arbitration clause
with which we are concerned is not opposed to any principle
of the last mentioned law.

Because of this I do not find it necessary to consider
whether a clause which makes a reference to arbitration
a condition precedent to the bringing of an action is opposed
to any fundamental principle of the law of Quebec. Had
we been called upon to examine that question it would have -
been necessary to consider the effect of many cases of which
I shall mention only one, Guerin v. The Manchester Fire
Assurance Co'., a decision of this Court on appeal from
the Court of Queen’s Bench for Quebec (Appeal Side). At
pp. 151 and 152, Sir Henry Strong C.J. with whom
Sedgewick and King JJ. agreed, said:

Further the arbitration clause, added to the conditions by the variation

to condition sixteen, provides that no action should be maintainable until
after an award had been obtained pursuant to the terms of the conditions

1 (1898), 28 S.C.R. 139.
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1963  fixing the amount of the claim. The Court of Review considered this pro-

N ATIONAL vision void as tending to oust the jurisdiction of the courts of law and so

Gypsym contrary to public policy. I do not think this view can be maintained.
Co.Inc. The law of England provides that any agreement renouncing the jurisdic-
v. tion of legally established courts of justice is null, but nevertheless in the

SNA(E];HI?:;I case of Scott v. Avery, 5 HL. Cas. 811, the House of Lords determinred

that a clause of this nature and almost in the same words as that before

CartwnghtJ us making an award a condition precedent, was perfectly valid and that no
action was maintainable until after an award had been made. This decision,
which has been followed in many later cases, though of course not a binding
authority on the courts of Quebec, proceeds upon a principle of law which
is as applicable under French as under English law. This principle applies
not merely to cases where the amount of damages is to be ascertained by
an arbitrator, but also to cases where it is made a condition precedent that
the question of liability should first be determined by arbitration.

The learned Judge having held that as a matter of law
he could not give effect to the arbitration clause did not
find it necessary to exercise any discretion in the matter. A
reading of the record makes it plain that it was the inten-
tion of the contracting parties that any dispute arising
between them out of the terms of the contract should be
settled by arbitration at New York and that the United
States Arbitration Act, referred to above, should be the
governing statute as to the conduct of the arbitration. The
inconvenience of permitting the action in the Exchequer
Court of Canada to proceed is manifest. In my opinion this
is a case in which the proper course is to stay proceedings
in the Court below in order that the matter in dispute may
be settled by arbitration in accordance with the terms of
the contract. This will give effect to the expressed intention
of the parties and is favoured by every consideration of
convenience. Such an order will leave the parties at liberty
to apply to the Court in the event, which on the rnaterial
before us appears to be unlikely, that the reference proves:
abortive.

For these reasons I would allow the appeal, set aside the
order of the Court below, direct that an order be entered
staying proceedings in the action until arbitration has been
had in accordance with the terms of the agreement between
the parties, and that the costs of the motion before Smith -
D.J.A. and of this appeal be paid by the respondent to the
appellant forthwith after taxation thereof.

RrrcHEIE J. (dissenting) :—The circumstances giving rise
to this appeal have been fully described in the reasons for
judgment of my brothers Cartwright and Fauteux, which I
have had the advantage of reading, and I will endeavour to
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confine any repetition of what they have said to such mate-
rial as is necessary for the purpose of making my own views
clear.

This is an action for damages arising out of the alleged
breach by the appellant within the Quebee Admiralty Dis-
trict “of an agreement relating to the use and hire of a
ship” and I agree with the learned trial judge that as the
Distriet Judge in Admiralty of the Exchequer Court of
Canada for the Quebec Admiralty District, he had jurisdie-
tion both ratione materiae and territorially over the matter
by virtue of the provisions of ss. 18(3) (a) (1) and 20(1)(e)
of the Admiralty Act, R.S.C. 1952, ¢. 1, and s. 22(1) (a) (xii)
(1) of the Schedule to that Act.

The arbitration clause which the appellant seeks to invoke
as a ground for the dismissal of this action or in the alterna-
tive for a stay of proeeedings reads as follows:

Should any dispute arise between Owners and the Charterers, the
matter in dispute shall be referred to three persons at New York, one to
be appointed by each of the parties hereto, and the third by the two so
chosen; their decision or that of any two of them, shall be final, and for the

purpose of enforcing any award, this agreement may be made a rule of the
Court. The Arbitrators shall be commercial men.

The reasons for judgment of my brother Fauteux and of
the learned trial judge make it apparent that under the
law of the Province of Quebec this clause is what is deseribed
as a “clause compromissoire” and that as such it is “vitiated
by absolute nullity” as being against public policy and is
unenforceable in the courts of that Province. I take the
effect of this to be that the existence of such a clause, pro-
viding as it does that the decision of arbitrators appointed
by the parties to the contract rather than by the court “shall
be final” as to “any dispute” arising between the owners
and charterers, is simply not recognized by the courts of the
Province of Quebec. This appears to me to be borne out by
the fact that there are no provisions in the Code of Civil
Procedure for the enforcement of such a clause and that the
articles of that Code dealing with arbitrators (see art. 411
et seq) are confined to arbitrators who are, whether by
consent of the parties or otherwise, appointed by the court.
The provisions of art. 94(3), read in the light of the decision
- of St. Jacques J. in Gordon and Gotch (Australasia) v.
Montreal Australia-New Zealand Line Limited®, serve to

1 (1940), 68 Que. K.B. 428.
90131—1
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L%E further confirm the fact that such a clause is totally ineffec-

Naronan  tive to supplant the jurisdiction of the courts of the Prov-

8;{? Isz?éu ince of Quebec.

Nommazny  The peculiarity of the present case, however, is that

Saies Lo although the contract in question was to be performed, at

RitchieJ. least in part, in the Province of Quebec where the breach

— s alleged to have occurred, the court in which this action

is brought is not a court of that Province but a statutory

court which is required by the provisions of s. 18(1) of the

Admaralty Act to exercise its jurisdiction “in like manner

and to as full an extent” as the same jurisdiction is exercised

by the High Court of Justice in England notwithstanding

the fact that the territorial limits of the Admiralty district

within which such jurisdiction is exercised coincide with the
boundaries of the Provinee of Quebec.

The history of the Admiralty Court in Quebec from the
time of its organization in 1717 is recounted in the reasons
for judgment of Girouard J. in Inverness Railway and Coal
Company v. Jones', and in these reasons, after having dealt
extensively with the early French law of Admiralty,
Girouard J. described the situation as it existed in 1908 in
the following terms at p. 55:

After the cession of the country to Great Britain the ordinence and
the French law generally ceased to be enforced in the Quebec admiralty
court and the English law was substituted for them as part of tke public
law of Great Britain. By his commission, the first admiralty judge in
Quebec, appointed in 1764, was empowered to hold a vice-admiralty court
like the High Court of Admiralty in England, and, of course, according to
the English laws. The Civil Code of Quebec, art. 2383, recognized that
rule in express terms:

The provisions in this chapter (chapter 4th relating to privilege
and maritime lien) do not apply in cases before the court of vice-
admiralty.

Cases in that court are determined according to the civil and
maritime laws of England.

Finally, the Imperial statute, 53 and 54 Viet. ch. 27, passed in 1890,
empowering the legislature of a British possession to create colonial courts
of admiralty, declares that the jurisdiction of such courts shall be

as the admiralty jurisdiction of the High Court in England .. ..

The fact that these observations were made in the course
of a dissenting opinion dées not, in my view, in any way
affect their accuracy.

By the Colonial Courts of Admiralty Act, 1890 {Imp.),
the jurisdiction of the Admiralty Districts in Canada was

1(1908), 40 SCR. 45.
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limited to the Admiralty jurisdiction of the High Court in
England as it existed at the time of the passing of that Act,
(see The Yuri Maru') and this continued to be the situation
until 1934 when the Parliament of Canada enacted the
Admiralty Act, 1934 (Can.), 31 (now R.S.C. 1952, ¢. 1)
whereby the jurisdiction was made coextensive with that
“now possessed by the High Court of Justice in England”,
“whether by virtue of any statute or otherwise”.

It appears to me to be clear from the Admiralty Act
that the substantive law to be applied by the Exchequer
Court of Canada on its Admiralty side is by the very nature
of the jurisdiction conferred by that Statute required to
be the same in the various Admiralty District Courts which
have been established to exercise it.

In this respect the Admiralty jurisdiction of the Ex-
chequer Court differs from that conferred upon it by the
Exchequer Court Act as is indicated by the fact that in the
exercise of the latter jurisdiction there are cases in which
the lability of the Crown is to be determined by the law
of the Province. (See King v. Laperriére?).

As was said by the Distriet Judge in Admiralty in the
recent case of Savoy Shipping Limited v. La Commission
Hydro-Electrique de Quebec?:

By Section 91 of the British North America Act the Parliament of
Canada was given exclusive jurisdiction to legislate in respect of “Ship-
ping and navigation”. The Admiralty Court, although constituted as that
part of the Exchequer Court having jurisdiction in Admiralty matters, is

given a jurisdiction which is different and distinet from that vested in the
Exchequer Court by the Exchequer Court Act.

For the reasons hereinafter stated, I do not consider that
the clause here in question, whether it be treated as a
condition precedent to the right of action under the contract
or not, is such as to be “vitiated by obsolute nullity” and
therefore unenforceable in the High Court of Justice in
England having regard, inter alia, to the jurisdiction now
possessed by that Court and existing by virtue of the
Arbitration Act, 1950 (Eng.), c. 26.

The question of whether or not an agreement is null and
void as being against public policy is not, in my respectful
opinion, one which is determined by the rules regulating

1119271 A.C. 906.
2{1946] S.C.R. 415 at 443, 3 DLR. 1.

3 [1959]1 Que. R.L. 270 at 274, [1959] Ex. C.R. 292.
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practice and procedure in the forum where the action is
brought although such rules undoubtedly control the
means, if any, by which the agreement is to be enforced.

As has been pointed out by my brother Cartwright, the
practice and procedure of the Exchequer Court cn its
Admiralty side, where it is not provided by an act of the
Parliament of Canada or in the Admiralty rules cr the
General Rules and Orders of the Exchequer Court shall
“if the cause of action arises in the Province of Quebec
be regulated as near as may be by the practice and pro-
cedure at the time in force in similar suits, actions and
matters in Her Majesty’s Superior Court of the Provinee of
Quebec; and if there be no similar suit, action or matter
therein, then conform to and be regulated by the practice
and procedure at the time in force in similar suits, actions
and matters in Her Majesty’s Supreme Court of Judicature
in England.” (See Admiralty Rule 215 and Exchequer Court,
Rule 21(b)).

Since neither the rules of the Admiralty Court nor those
of the Exchequer Court contain any reference to proceed-
ings for the enforcement of an arbitration agreement, and
since a ‘‘clause compromissoire” is not recognized in the
Province of Quebec and the only provisions in the Code
of Civil Procedure of that Province relating to arbitrators
are concerned with arbitrators appointed by the Court, it
appears to me that the proceedings for the enforecement of
such an agreement in the Quebec Admiralty District Court
are to be regulated by the procedure, if any, in force with
respect to such matters in Her Majesty’s Supreme Court of
Judicature in England. This, in my view, is borne out by
what was said in another connection by Mr. Justice A. I.
Smith in Savoy Shipping Limited v. La Commission Hydro-
Electrique de Quebec, supra, at p. 273.

The law and practice in England with respect to arbitra-
tion clauses is concisely stated in Chitty on Contracts, 22nd
ed. (1961), in para. 741 at p. 309, where it is said:

Arbitration clauses in contracts are of two main kinds, namely bare
arbitration agreements, when the parties agree that disputes arising out of
the contract, or certain types of dispute, shall be referred to arbitration;
and agreements making an arbitrator’s award a condition precedent to any
right of action under the contract . . ..

Bare agreements to arbitrate were not specifically enforceable in equity;
and while damages for breach of such an agreement could be granted at
common law, it was difficult for the party seeking arbitration to prove
more than nominal damages. It was therefore necessary for statute to
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provide machinery for the indirect specific enforcement of bare arbitra-
tion agreements. This was first provided by the Common Law Procedure
Act, 1854, now section 4(1) of the Arbitration Act, 1950, which gives the
court a discretionary power to stay an action begun in breach of an arbitra-
tion agreement.

Section 4(1) of The Arbitration Act, 1950 (Eng.), reads
as follows:

If any party to an arbitration agreement, or any person claiming
through or under him, commences any legal proceedings in any court
against any other party to the agreement, or any person claiming through
or under him, in respect of any matter agreed to be referred, any party to
those legal proceedings may at any time after appearance, and before
delivering any pleadings or taking any other steps in the proceedings,
apply to that court to stay the proceedings, and that court or any judge
thereof, if satisfied that there is no sufficient reason why the matter should
not be referred in accordance with the agreement, and that the applicant
was, at the time when the proceedings were commenced, and still remains,
ready and willing to do all things necessary to the proper conduct of the
arbitration, may make an order staying the proceedings.

The appellant has delivered no pleadings nor taken any
other steps in these proceedings and is accordingly in the
position to invoke the provisions of this section.

The High Court of Justice in England exercises its juris-
diction in relation to such arbitration clauses by virtue of
the Arbitration Act and that the procedure for which pro-
vision is made in s. 41(1) of that Act has been held to apply
in the Exchequer Court on its Admiralty side is shown by
the case of Birks Crawford Limited v. The Ship Stromboli'.
In that case the parties to a bill of lading had agreed to
litigate any dispute arising thereunder by Italian law at
Genoa, Italy, and Sidney Smith, D.J.A. (B.C.) adopted the
order made by Sir Samuel Evans in The Cap Blanco? and
accordingly ordered that the proceedings in the action taken
in the B.C. Admiralty District be stayed in order that the
parties could litigate in Genoa, Italy, as they had agreed to
do. In The Cap Blanco, supra, the clause in issue provided
that “any disputes concerning the interpretation of the bill
of lading are to be decided in Hamburg according to Ger-
man law, and it was held that such a clause was to be treated
as a submission to arbitration within the meaning of s. 4
of the Arbitration Act 1889” (now s. 4 of the Arbitration
Act, 1950).

1119551 Ex. C.R. 1. 2119131 P. 130.

165
1963

——
NaTioNaL
GypsuM
Co. Inc.
V.
NoORTHERN
SaLes Lp.

Ritchie J.



166
1963

——
NATIONAL
GypsuM
Co. Inc.
V.
NoRTHERN
Saves Lap.

Ritchie J.

RCS. COUR SUPREME DU CANADA [19641]

In the course of his reasons for judgment, Sir Samuel
Evans said:

In dealing with commercial documents of this kind, effect must be
given, if the terms of the contract permit it, to the obvious intention and
agreement of the parties. I think the parties clearly agreed that disputes
under the contract should be deal with by the German tribunal, and it is
right to hold the plaintiffs to their part of the agreement. Moreover, it is
probably more convenient and much more inexpensive, as the disputes
have to be decided according to German law, that they should be deter-
mined in the Hamburg Court.

Although, therefore, this Court is invested with jurisdiction, I order
that the proceedings in the action be stayed, in order that the parties may
litigate in Germany, as they have agreed to do.

As the Exchequer Court of Canada, in the exercise of its
Admiralty jurisdiction is a statutory court clothed with
authority to exercise its jurisdiction in like manner and to
as full an extent as the High Court of Justice in England,
and as there is no practice or procedure in force in the
Superior Court of the Province of Quebec relating to an arbi-
tration clause such as is here sought to be invoked, I am of
opinion that the court is required to conform to the practice
and procedure in such matters in Her Majesty’s Supreme
Court of Judicature in England, and that this procedure
is to be found in the Arbitration Act, 1950, s. 4(1).

I agree with my brother Cartwright that this is a case in
which the proper course is to stay the proceedings in the
court below, and I would dispose of this appeal in the man-
ner proposed by him.

Appeal dismissed with costs, CARTWRIGHT and RITCHIE
JJ. dissenting.

Solicitors for the defendant, appellant: Martineau,
Chauvin, Walker, Allison, Beaulieu & Tetley, Montreal.

Solicitors for the plaintiff, respondent: Beauregard,
Brisset, Reycraft & Chauvin, Montreal.
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THE BRITISH AMERICAN OIL A 1963
COMPANY LIMITED (Plaintiff FRBLEANE;  #0ct. 30

AND

JAROSLAW KOS AND HAZEL KOS

(Defendants) .................... s ResPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Real property—H omestead mortgage executed in owner’'s name by brother
—False declaration as to consent of wife—Estoppel not established—
Mortgage tnvalid—Dower Act, RS.A. 1955, c. 90.

The defendant, the registered owner of a homestead, applied to the plain-
tiff company for a loan to assist in financing the construction of a
building on the property. The company prepared a mortgage and
an agreement for loan for execution by the defendant owner and,
in his absence, the company’s agent had the owner’s brother sign
these documents in the owner’s name. An affidavit purporting to be
that of the owner, stating that neither he nor his wife had lived
on the land since their marriage, was completed on each document
and the certificate of acknowledgment under The Dower Act, R.S.A.
1955, c. 90, was completed and signed by a commissioner of oaths,
although the owner’s wife was not present. Her name was signed by
the brother’s wife after the documents had left the commissioner’s
office. The mortgage was registered by the plaintiff under The Land
Titles Act, R.S.A. 1955, ¢. 170. The wife admitted that she was aware
that her husband was applying for a loan and also that she had been
told that her name had been signed on some papers. She found either
a copy of the mortgage or of the agreement for loan among some
papers of her husband’s about a year later and then moticed her
“signature” on it. At that time the last of the advances by the plain-
tiff had long since been made.

In an action of foreclosure the trial judge held that the owner was
estopped from denying the validity of the execution of the mortgage
and that both he and his wife were estopped from raising the objection
that the formalities for consent to the release of dower under The
Dower Act were not complied with. This judgment was reversed by a
unanimous decision of the Appellate Division and the company then
appealed to this Court.

Held: The appeal should be dismissed.

Sections 4 (2)(a) and 12(1) of The Dower Act, which contermplate that
certain legal consequences may result in some instances from a dis-
position by a married person of a homestead made in breach of s. 3,
had no application where the disposition was not by way of transfer,
but was a disposition by agreement for sale, lease, mortgage or other
instrument that did not finally disposed of the interest of the married
person in the homestead. Dispositions of this kind were expressly
forbidden and there were no provisions in the Aect which accorded

*PreseNT: Martland, Judson, Ritchie, Hall and Spence JJ.
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them any wvalidity. The disposition in question here was, therefore,
invalid, unless it was open to the appellant successfully to contend
that it was entitled to succeed on the grounds of estoppel.

Whether the statutory requirement for a written consent to the digposition
of a homesead could be released by estoppel was questionable. How-
ever, it was not necessary to determine the point here beczuse no
evidence was found on which it could be said that there was any
estoppel created which could preclude the wife from asserting her
right to refuse consent to the mortgage.

The appellant failed to establish the existence of any duty, as between
the wife and itself, which would obligate her to make a disclosure to
it of the circumstances which she discovered, even assuming that
she then discovered the existence of what purported to be her
husband’s affidavit falsely stating that the lands had not bzen the
residence of himself or her since their marriage. In the absence of
such a duty, no estoppel could be established merely by remaining
silent.

The wife was, therefore, properly entitled to set up, as against the com-
pany, the absence of any written consent given by her to a disposition
of her husband’s homestead by mortgage. The fact that the land
was the homestead and that no written consent was given by her was
fully established. Under these circumstances the mortgage executed
in breach of s. 3 had no validity and the appellant’s claim to enforce
it failed.

Meduk v. Soja, 119581 S.C.R. 167, followed; Pinsky v. Waas [1953] 1
S.CR. 399; Maritime Electric Co. Ltd. v. General Dairies Lid., [1937]
A.C. 610, referred to.

APPEAL from a judgment of the Appellate Division of
the Supreme Court of Alberta', allowing an appeal from a
judgment of Kirby J. Appeal dismissed.

W. Q. Morrow, Q.C., and J. R. Dunnet, for the plaintiff,
appellant.

A. Dubensky, for the defendants, respondents.

The judgment of the Court was delivered by

MartrAND J.:—The issue in this appeal is as to the valid-
ity of a mortgage, dated February 12, 1957, and registered
on February 27 of that year, pursuant to The Land Titles
Act, on the Northwest quarter of Section 9, Township 51,
Range 7, West of the 5th Meridian, at Moon Lake, in the
Province of Alberta, of which the respondent Jaroslaw Kos
is the registered owner. The respondent Hazel Kos is his
wife. It is conceded that this land is their homestead within
the meaning of The Dower Act, R.S.A. 1955, ¢. 90.

1(1964), 46 W.W R. 36, 36 D.L.R. (2d) 422.
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The purported execution of this document was effected in
unusual circumstances. The respondent Jaroslaw Kos com-
menced the construction of a garage and filling station on a
portion of the quarter-section in the year 1956. On Novem-
ber 7 of that year he applied, in writing, to the appellant for
a loan of $12,000, to assist in financing this construction, to
be secured by a first mortgage upon the lands described in
the application. The description eontained in that document
referred to:

The land thus deseribed comprised three acres.

The appellant prepared, for execution by Jaroslaw Kos,
a mortgage upon the whole of the quarter-section and an
agreement for loan, which referred to the loan of $12,000 to
be made on the security of a first mortgage and which con-
tained covenants by the borrower regarding the exclusive
sale on the premises of the appellant’s products for a period
of ten years.

These documents were brought to Moon Lake by one
Froeland, an agent of the appellant, to be executed. Accord-
ing to the evidence of Ernest Kos, the brother of Jaroslaw
Kos, Froeland inquired as to the whereabouts of Jaroslaw
Kos and, finding he was absent, suggested that Ernest Kos
should sign them. The evidence of Ernest Kos generally did
not impress the learned trial judge as being truthful. How-
ever, it is clear from the evidence of one Jensen, a commis-
sioner for oaths called as a witness by the appellant, that
both the mortgage and the agreement were signed with the
name “Jaroslaw Kos” in his presence and in that of Froe-
land. At that time, Jensen says, he thought that the signa-
tory was, in fact, Jaroslaw Kos. In fact it appears that both
documents were signed by Ernest Kos.

An affidavit was completed on each document in Form B,
as provided in The Dower Act, purporting to be that of
Jaroslaw Kos, stating that he was the mortgagor and that
neither he nor his wife had resided on the mortgaged land
at any time sinee their marriage. This affidavit bore the
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signature “Jaroslaw Kos” and that of the commissioner for
oaths, Jensen. Beneath the signature “Jaroslaw Kos” there
appeared a signature “Hazel Kos”. This latter signature is
struck out on the affidavit which is part of the mortgage
form, but was not struck out on the affidavit which is a
part of .the agreement for loan form.

Jensen’s evidence makes it quite clear that there was no
one present at the time the various signatures were placed
on these two documents, other than the signatory, Froeland
and himself.

On each of the two documents the form of Consent of
Spouse, as provided in Form A of The Dower Act, had been
typed out ready for signature by Hazel Kos, but they were
not signed by anyone.

The Certificate of Acknowledgment by Spouse, as pro-
vided in Form C of The Dower Act, stating that Hazel Kos
was aware of the disposition, was aware of her rights regard-
ing the homestead under The Dower Act and that she had
voluntarily consented to the execution of the document, was
completed and signed by Jensen. His signature to this cer-
tificate was struck out on the mortgage form, but not ¢n the
other document.

There was evidence to the effect that where the signatures
“Hazel Kos” appeared on the two documents the actual
signatory was Vicki Kos, the wife of Ernest Kos. She did not
give evidence at the trial, nor did Froeland. It is, however,
clear, from Jensen’s evidence, that the signatures of “Hazel
Kos” were not placed on the documents until after they
had been taken away from his office.

The mortgage was registered by the appellant at the
appropriate Land Titles Office. It is clear that the appellant,
from the form of the instruments and through the knowl-
edge of its agent Froeland, must have been aware that he
had obtained the execution of a mortgage which carried no
consent by the mortgagor’s wife and that the signature
“Hazel Kos” on the affidavit forms had been added after
the affidavits had been sworn by Jensen and after the docu-
ments had left his office.

The appellant made advances of money, to the amount
of the $12,000 applied for, either directly to Jaroslaw Kos

or in the form of payments to material men. Jaroslaw Kos
had been told by Ernest Kos that the latter had signed his
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brother’s name to some papers regarding the loan. The 193
—

appellant filed a caveat in respect of the agreement for loan, Brmsu !
of which Jaroslaw Kos had some knowledge. He admitted om, Go. Lim,
that he had told his wife he was expecting a loan from the Koss

. . . os et al.
appellant on the garage. At no time did he advise the ——
appellant that he had not actually signed either the mort- MartizdJ.

gage or the agreement.

Hazel Kos admitted that she was aware that her husband
was applying for a loan on the garage and also that she had
been told by Vicki Kos that the latter had signed Hazel’s
name on some papers. She found either a copy of the mort-
gage or of the agreement for loan among some papers of
her husband’s about a year later and then noticed her
“signature” on it.

The appellant commenced action against the respondents
claiming a declaration of the amount owing under the mort-
gage of $13,667.85 as at March 1, 1959, with interest there-
after; judgment for such amount; and, in default, fore-
closure of the mortgage. '

The learned trial judge decided in the appellant’s favour.
After stating that none of the defence witnesses impressed
him as being truthful and referring to the respondents, he
went on to say:

I am unable to accept their story that Ernest Kos did not sign with
the knowledge and authority of Jaroslaw Kos; that they did not know
the nature of the documents signed by the Defendant Ernest Kos,
using the name Jaroslaw Kos; I am satisfied and find that the Defendant
Jaroslaw Kos received the proceeds from the mortgage from the Plaintiff
company, knowing that the company advanced them in the belief that they
were secured by a mortgage executed by the said Defendant, in which the
Dower Act had been properly complied with; that the said Defendant
knew that the mortgage had been improperly signed by his brother
Ernest Kos, using his signature, and that The Dower Act had not been
properly complied with. I am {urther satisfied and find that the Defendant
Hazel Kos shared this knowledge and acquiesced in the conduct of the
Defendant Jaroslaw Kos.

He held that Jaroslaw Kos was estopped from denying
the validity of the execution of the mortgage and that both
he and Hazel Kos were estopped from raising the objection
that the formalities for consent to the release of dower
under The Dower Act were not complied with.

This judgment was reversed on appeal by unanimous
decision of the Appellate Division of the Supreme Court of
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1963 Alberta!, which held that neither of the respondents was

ABl\;%’IftiiiIN estopped from saying that Hazel Kos had not consented to
Om Co. Lo, the disposition of the homestead property made in the mort-
gage. In consequence, the mortgage was not valid by virtue
of the provisions of The Dower Act. Personal judgment in
favour of the appellant as against Jaroslaw Kos was granted.
The appellant appeals from the judgment in relation to the

mortgage.

The Dower Act of Alberta, in the form in which it now
appears, was first enacted by 1948 (Alta.), e. 7. It repealed
and replaced an earlier statute, R.S.A. 1942, ¢. 206, which
had provided that a dispositon by a husband of his home-
stead without his wife’s consent was “absolutely null and
void for all purposes”. The purpose of its enactment appears
to have been to prevent conflict in principle between that
protection afforded to a wife by The Dower Act and that
protection afforded to a person relying upon the register
under The Land Titles Act. It also extended the protection
which it afforded to both spouses, and not merely to the
wife.

V.
Kos et al.

Martland J.

The portions of The Dower Act which are relevant to this
appeal are as follows:

2. In this Act,
(@) “disposition”
(1) means a disposition by act nter vivos that is required to be
executed by the owner of the land disposed of, and
(1) includes
* k%

(B) a mortgage or encumbrance intended to charge land with
the payment of a sum of money, and required to be
executed by the owner of the land mortgaged or
encumbered,

£ * %

(b) “dower rights” means all rights given by this Act to the spouse of
a married person in respect of the homestead and propersy of the
married person, and without restricting the generality of the fore-
going, includes
(i) the right to prevent disposition of the homestead by with-

holding consent,
£ x %

(e) “homestead” means a parcel of land

(i) on which the dwelling house occupied by the owner of the
parcel as his residence is situated, and

(ii) that consists of

1(1964), 46 W.W.R. 36, 36 D.L.R. (2d) 422.
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(B) not more than one quarter section of land other than land 19'6_31
in a city, town or village; BRITISH
* * * A MERICAN
3. (1) No married person shall by act inter vivos make a disposition O C;)) - L.

of the homestead of the married person whereby any interest of the mar- Kog et al.
ried person will vest or may vest in any other person at any time

(@) during the life of the married person, or

(b) during the life of the spouse of the married person living at the
date of the disposition,
unless the spouse consents thereto in writing, or unless a judge has made
an order dispensing with the consent of the spouse as provided for in
section 11.

(2) A married person who makes any such disposition of a homestead
without the consent in writing of the spouse of the married person or with-
out an order dispensing with the consent of the spouse is guilty of an
offence and liable on summary conviction to a fine of not more than one
thousand dollars or to imprisonment for a term of not more than two years.

4. (1) When land becomes the homestead of a married person it con-
tinues to be his homestead within the meaning of this Act until the land
ceases to be a homestead pursuant to subsection (2), notwithstanding the
acquisition of another homestead or a change of residence of the married
person.

Martland J.

(2) Land ceases to be the homestead of a married person

(@) when a transfer of the land by that married person is registered in
the proper land titles office,

(b) when a release of dower rights by the spouse of that married
person is registered in the proper land titles office as provided in
section 8, or

(¢) when a judgment for damages against that married person is
obtained by the spouse of the married person pursuant to sec-
tions 12 to 18 in respect of any land disposed of by the married
person and is registered in the proper land titles office.

12. (1) A married person who without obtaining

(a) the consent in writing of the spouse of the married person, or

(b) an order dispensing with the consent of the spouse,

makes a disposition to which a consent is required by this Act and that
results in the registration of the title in the name of any other person, is
liable to the spouse in an action for damages.

* % %

13. (1) Where a spouse recovers a judgment against the married person
pursuant to section 12, the married person upon producing proof satisfac-
tory to the Registrar that the judgment has been paid in full may register
a certified copy of the judgment in the proper land titles office.

(2) Upon the registration of the certified copy of the judgment the
spouse ceases to have any dower rights in any lands registered or to be
registered in the name of the married person and all such lands cease to be
homesteads for the purposes of this Act.

The effect of these sections is that a married person is
expressly forbidden under penalty from disposing of the
homestead of that married person without the written con-
sent of the spouse. If, however, notwithstanding the pro-



174 = RCS. COUR SUPREME DU CANADA [1964]

E‘f hibition contained in s. 3, a transfer of the homestead land

A%\fgl::i\r by that married person is registered in the proper land titles
om Co. L, Office, the land ceases to be the homestead of that married
Kos st o1 DETSOD. In such event, the spouse is given a right to recover
—  damages against the married person who made the wrongful
Maﬁhi“d']' disposition. If a judgment is recovered in such an action,
and paid in full, a certified copy of the judgment may be
registered in the proper land titles office, and, thereafter, the
spouse who recovered the judgment ceases to have any
dower rights in any lands registered or to be registered in

the name of the married person.

It must be noted immediately that, although the apparent
purpose of The Dower Act of 1948 was to bring the law as
to dower into harmony with the basic principles of The
Land Titles Act, the provisions of s. 4(2)(a) and of s. 12(1)
are limited to the situation which occurs where a transfer is
registered under the provisions of The Land Titles Act, thus
resulting in the creation of a new title in the name of the
transferee. These provisions of The Dower Act, which
contemplate that legal consequences may result in some
instances from a disposition by a married person of a home-
stead made in breach of s. 3, have no application where the
disposition is not by way of transfer, but is a disposition by
agreement for sale, lease, mortgage, encumbrance or other
instrument that does not finally dispose of the interest of
the married person in the homestead. Dispositions of this
kind are expressly forbidden and there are no provisions in
the Act which accord to them any validity, nor which would
afford the non-consenting spouse any remedy in damages.

The effect of s. 3 upon an agreement for sale was con-
sidered by Estey J., giving the opinion of himself and
Kerwin J. (as he then was), in Pinsky v. Wass'. He ex-
pressed the view that, under the general rule, a contract
made in breach of a statutory prohibition would be void,
but that, in the light of the provisions contained in ss. 4 and
12, contemplating the registration of a transfer, it was
indicated that the Legislature intended that an agreement
for sale made in breach of the prohibition should be voidable
rather than void.

The other members of the Court did not express any
opinion with respect to this point.

1119531 1 8.C.R. 399 at 405-406, 2 D.L.R. 545.
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In 1958 the effect of s. 3 was again considered by this 193
Court in relation to an agreement for sale, in Meduk v. Brmsu
Soiat. In th ied th istered AMERICAN

oja'. In that case a married woman, the registered owner g 'Co T,
of 1and, accepted an offer made to her to purchase the lands. Kos ot al
Her husband did not consent in writing to the agreement. —
He was asked by the real estate agent, in the presence of Martland J.
the prospective purchasers, whether he would sign the
agreement and said that he would not, since the property
belonged to his wife and she could do what she pleased
with it.

Cartwright J., who delivered the unanimous decision of
the Court, said at p. 175:

No doubt the acceptance by Bessie Meduk of the respondents’ offer
would have formed a contract if the property had not been the homestead,
but, since it was so, the making of the agreement by her without the
congent in writing of her spouse was expressly forbidden by s. 3(1) of the

Act and unless John Meduk did consent in writing, her acceptance was
ineffective to form a contract.

In my opinion the same reasoning applies in relation to a
disposition of land by way of mortgage, which is made in
breach of s. 3. Such a disposition is expressly forbidden by
the statute. As previously pointed out, there is nothing in
the statute which would purport to give such a disposition
any validity whatever. The disposition in question here is,
therefore, invalid, unless it is open to the appellant success-
fully to contend that it is entitled to succeed on the grounds
of estoppel.

Whether the statutory requirement for a written consent
to the disposition of a homestead could be released by
estoppel is, I think, questionable (Maritime Electric Co.
Ltd. v. General Dairies Ltd.?). However, as in the case of
Meduk v. Soja, supra, I do not think it is necessary to deter-
mine the point in this case, because I do not find any evi-
dence on which it could be said that there was any estoppel
created in the present case which would preclude Hazel Kos
from asserting her right to refuse consent to the mortgage.

The position is that the appellant registered a mortgage
upon lands, which are now admitted to be homestead prop-
erty, knowing that no consent had been given to its registra-
tion by the wife of the registered owner. Reliance was placed
by the appellant on the affidavit purporting to have been

1119581 S.CR. 167, 12 DLR. (2d) 2.
2119371 A.C. 610.
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taken by Jaroslaw Kos, stating that neither he nor his wife
had lived on the land since their marriage, but no reprasen-
tation to that effect was made in such affidavit by Hazel
Kos. It is clear that the purported signature of Hazel Kos
to that affidavit could not have been made when the affidavit
was sworn and that Froeland must have been fully eware
of that fact. Furthermore, the name “Hazel Kos” was
struck out from that affidavit attached to the mortgage and
it must be presumed that it was struck out before the mort-
gage was registered.

The fact that Hazel Kos knew that her husband was
applying for a loan on the garage, that she knew that her
name had been placed on some documents by Vieki Kos
and that about a year later she discovered her name, either
on the mortgage form or on the agreement form, cannot
be construed as any representation by her to the appellant
that the lands covered by the mortgage were not the home-
stead of her husband.

I am extremely doubtful whether, upon the evidence
adduced in this case, it would be possible to bring home to
Hazel Kos actual knowledge, at any relevant time, that a
purported affidavit had been made to the effect that the
land in question had never been occupied since the marriage
by either herself or her husband. The only basis upon which
it can be suggested that she obtained any such knowledge
would be the evidence as to her discovery, about a year after
the mortgage was completed, among her husband’s papers,
of a paper that looked like a mortgage. That discovery was
made at a time long after the last of the advances by the
appellant had been made, so that, even if she did acquire
that knowledge at that time, any representation which
might be inferred from non-disclosure of that knowledge to
the appellant did not cause it to act to its detriment in
consequence thereof.

In any event, it is my view that the appellant has failed
to establish' the existence of any duty, as between Hazel Kos
and itself, which would obligate her to make a disclosure
to it of the circumstances which she discovered, even assum-
ing that she then discovered the existence of what purported
to be her husband’s affidavit falsely stating that the lands
had not been the residence of himself or her since their mar-
riage. In the absence of such a duty, no estoppel can be
established merely by remaining silent.
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In my opinion, therefore, the respondent Hazel Kos was
properly entitled to set up, as against the appellant, the
absence of any written consent given by her to a disposition
of her husband’s homestead by mortgage. The fact that the
land was the homestead and that no written consent was
given by her is fully established. Under these circumstances
the mortgage executed in breach of s. 3 has no validity and
the appellant’s claim to enforee it must fail.

The appeal should be dismissed with costs.
Appeal dismissed with costs.

Solicitors for the plaintiff, appellant: Morrow, Hurlburt,
Reynolds, Stevenson & Kane, Edmonton.

Solicitors for the defendants, respondents: Dubensky &
Hughson, Edmonton.

THE MINISTER OF NATIONAL

REVENUE ..................... APPELLANT;

JOSEPH SEDGWICK .........ccccuu... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Tazation—Income—Parinership—Advances to stock-broker for share of
profits—Termination of agreement—Profit in respect of current fiscal
year, not yet ended, set at negotiated amount—Whether megotiated
amount income or capital receipt—Income Tax Act, RS8.C. 1952, c. 148,
ss. 6(1)(c), 16(1), (2).

In 1949, the respondent and four others entered into an agreement with P
to advance him funds with which to purchase a seat on the Toronto
Stock Exchange and to provide working capital for his stock brokerage
business. It was provided that the “lenders” would receive a percentage
of the net profits of the business but no interest. The agreement further
provided that no partnership should be deemed to be created. However,
the trial judge held that a partnership was constituted, and this finding
was not challenged before this Court.

As this agreement was in conflict with the rules of the Stock Exchange, it
was terminated on February 1, 1956, two months before the end of the
then fiscal year. P agreed to pay the lenders a sum of $550,000, made
up of (1) the total of all advances, (2) the increase in value of the
seat on the Exchange, (3) the share of the lenders in the cash surrender
value of an insurance policy, (4) their share in the net profits of the

*PrESENT: Abbott, Martland, Judson, Hall and Spence JJ.
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business for the fiscal year ending two months hence and fixed at
$300,000, and (5) a share in the goodwill of the business. The Minister
sought to assess as profit from a partnership the respondent’s share of
the $300,000. The respondent argued that this amount was part of the
consideration for the sale of his partnership interest and as such was
a capital receipt. The assessment was confirmed by the Tax Appeal
Board but was set aside by the Exchequer Court. The Minister appealed
to this Court.

Held (Spence J. dissenting) : The appeal should be allowed and the assess-

ment restored.

Per Abbott, Martland, Judson and Hall JJ.: Under ss. 6(1)(c) and 15(1)

and (2) of The Income Tax Act, RS.C. 1952, c. 148, the respondent
became liable to tax for the year 1956 in respect of his share of the
partnership income (even though not withdrawn) for the fiscal period
of the partnership which ended in 1956. That period ended when the
partnership was terminated on February 1, but the partnership profits
were determined by the agreement up to the end of the normal fiscal
period ending March 81. There was no evidence to establish that
his share of income was less than that established by the termination
agreement. This agreement could not be construed as being one for
the sale of interests in a partnership. It was rather an agreement for
the winding-up of the partnership, which was necessitated by the
rules of the Stock Exchange. In essence, the lenders withdrew from
the business the capital value of that which they had provided in the
form of capital assets and were paid out the profite which they had
acquired out of the operation of the business. The respond=nt was
therefore liable to income tax in respect of his share of the partnership
profits.

Per Spence J., dissenting: Some of the amounts set out in the termination

agreement were merely negotiated or estimated. The respondent never
became entitled to receive any income from the operation of the
partnership during the fiscal year 1956 because, by the termination
agreement, the lenders conveyed to P all their rights to the profits for
that year’s operation and all the rights they had to any other assets
of the partnership. The termination agreement was not a mere dissolu-
tion of the partnership but a sale by all the partners of their interests
in all the partnership assets. The sale price must therefore be con-
sidered as a capital receipt and the same result applied even when the
sale price was calculated by including as part thereof an estimate of the
already earned but undistributed profits. It follows that no part of the
purchase price should have been included in the respondent’s income.

APPEAL from a judgment of Ritchie D.J. of the Excheq-

uer Court of Canada?, setting aside the respondent’s assess-
ment for income tax. Appeal allowed, Spence J. dissenting.

E.J. Cross and P. M. Troop, for the appellant.
Terence Sheard, Q.C., and H. Sedgwick, for the re-

spondent.

The judgment of Abbott, Martland, Judson and Hall JJ.

was delivered by

111962] Ex. C.R. 337, 36 DL.R. (2d) 97, 62 D.T.C. 1253.
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MaRTLAND J.:—On March 31, 1949, the respondent, along 1963
with four other parties, entered into an agreement with Mivister or
John Edward Purcell, pursuant to which they advanced NAmoNAL
funds to Purcell to enable him to purchase a seat on the SeDeeE
Toronto Stock Exchange and to provide working capital for =~ —

his stock brokerage business. It is conceded that the respond-
ent’s interest under this agreement was held by him on
behalf of another person as to one-half of the respondent’s

interest, so that his actual interest was a one-tenth interest.

The advances made by the parties to the agreement (who
were therein described as “the Lenders” and who will, for
purposes of convenience, be thus described hereinafter) were
described as being ‘“by way of loan”, but no interest was
payable to them by Purcell. Instead, the agreement pro-
vided that each of the Lenders would receive a percentage
of the net profits of the business. It was provided that
Purcell should receive an annual payment for his services,
plus 10 per cent of the net profits of the business. He agreed
not to engage in any other business and to devote his whole
time and attention to the business. He also agreed to obey
all lawful directions of the Lenders in writing. He undertook
to hold the Stock Exchange seat, and any other assets
acquired by reason of the operation of the business, in trust
for the Lenders.

By letter, dated March 31, 1953, to Purcell, the respond-
ent agreed that the provisions with respect to the giving of
directions to Purcell by the Lenders and the holding of his
Stock Exchange seat in trust be deleted. Similar letters were
written by the other Lenders. The reason for the deletion
of these provisions was that they conflicted with the policy
of the Toronto Stock Exchange.

One clause of the agreement provided that nothing in the
agreement should be deemed to constitute the Lenders as
partners in the brokerage business. However, the learned
trial judge! has held that, notwithstanding this provision, a
partnership was constituted by virtue of the provisions of
the agreement and this finding was not challenged on the
appeal to this Court. The appeal was argued on the basis
that a partnership was created.

The business prospered and profits were earned in each
year from 1950 to 1955 inclusive. In 1955, however, the

1119621 Ex. C.R. 337, 36 D.L.R. (2d) 97, 62 D.T.C. 1253.
90131—23
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1963 Board of Governors of the Toronto Stock Exchange ruled

MIETNISTER or that, as the Lenders were not actively engaged in the busi-
Raveroe Ness, they could not take a share of the net profits of the
s business and the profit-sharing arrangement was required to

EDGWICK i
—— _ be terminated by the end of that year.

Martland J. )

— In consequence of this, on February 1, 1956, a second

agreernent was made between Purcell and the Lenders or
their successors in interest, referred to in this agreement as
“the Creditors”. It recited the ruling of the Board of
Governors of the Toronto Stock Exchange and further, not-
withstanding the letters regarding the deletions from the
first agreement, recited that the Stock Exchange seat was
held in trust for the Lenders. The agreement then went on
to provide: ‘

1. It is mutually agreed:

(@) That to date the advances of money to Purcell by the Creditors
amount to $112,500.

(b) That the increase in the market value of the said seat on the
Toronto Stock Exchange is fixed at $63,000.

(¢) That the share of the Creditors in the cash surrender value of the
insurance policy is hereby fixed at $4,850.

(d) That the share of the Creditors in the net profits of the business
for the fiscal year ending March 31st, 1956, is hereby fixed at
$300,000.

(e) That the share to which the Creditors are entitled in the good will
of the business is hereby fixed at $69,650.
Total $550,000.

The agreement stated that the original agreement should
be terminated by mutual consent, that the Creditors would
no longer be entitled to share in the net profits of the busi-
ness and that, as consideration for the termination of the
original agreement, the giving up of their interest in the
Stock Exchange seat and in the physical assets of the busi-
ness and their right to share in the profits of the business,
Purcell would pay to the Creditors a total amount of
$550,000. Provision was then made for the terms of payment
of this sum of $550,000. $150,000 was to be paid by Purcell
by April 15, 1956. The balance of $400,000, until paid, was
to carry interest at the rate of 10 per cent per annum, pay-
able quarterly, the first such payment falling due on the
last day of June 1956.

The respondent was assessed for income tax for the year
1956 in respect of the amount of $30,000, being his one-
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tenth interest in the $300,000 referred to in para. (d) of 1313

el. 1 of the agreement recited above. Mﬁmsmn op
ATIONAL
The assessment was confirmed by the Tax Appeal Board Ruvenos

but, on appeal, the Exchequer Court' held that, although o *-
the relationship between Purcell and the Lenders was that . —
of partners, the real effect of the second agreement was that Martland J.
Purcell had agreed to purchase from the Lenders their
interest in the partnership for a total consideration of
$550,000. It was further held that this consideration must be
regarded as a whole and that the recipients thereof would
be in receipt of a capital payment. It was held that the fact
that the consideration included an item associated with
profits did not affect its character or quality.

The governing provisions of the Income Tax Act, R.S.C.
1952, c. 148, are the following:

6. Without restricting the generality of section 3, there shall be
included in computing the income of a taxpayer for a taxation year

* * *

(c) the taxpayer’s income from a partnership or syndicate for the

year whether or not he has withdrawn it during the year;

15. (1) Where a person is a partner or an individual is a proprietor of
a business, his income from the partnership or business for a taxation year
shall be deemed to be his income from the partnership or business for the
fiscal period or periods that ended in the year.

(2) Where an individual was a member of a partnership the affairs of
which were wound up during a fiseal period of the partnership by reason
of the death or withdrawal of a partner or by reason of a new member
being taken into the partnership, for the purpose of subsection (1), the
fiscal period may, if the taxpayer so elects, be deemed to have ended at
the time it would have ended if the affairs of the partnership had not
been so wound up. -

Their effect is that income from a partnership must be
included in a taxpayer’s income for a taxation year, whether
or not he has withdrawn it during that year. Such income
in a taxation year is his share of the partnership income for
the fiscal period ending in that year. If a partnership is
wound up during a fiscal period by reason of the death or
withdrawal of a partner, the taxpayer may elect to have
the fiscal period of the partnership deemed to end at the
time it would have ended if the partnership affairs had not
been wound up.

Applying these provisions to the present case, the re-
spondent would become liable to tax for the year 1956 in
respect of his share of the partnership income (even though

1[1962] Ex. C.R. 337, 36 D.L.R. (2d) 97, 62 D.T.C. 1253.



182
1963
o

RCS. COUR SUPREME DU CANADA 119641

not withdrawn by him) for the fiscal period of the partner-

Mmstee oF ship which ended in 1956. That period ended when the
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Martland J.

partnership was wound up on the date of the second agree-
ment, February 1, 1956, but the partnership profits were
determined by the agreement itself up to the end of the
normal fiscal period ending March 31, 1956. If the respond-
ent were entitled to invoke subs. (2) of s. 15, that is the date
at which the profits would be ascertained.

Unless he were able to establish that his income from the
partnership was less than that established by the agreement,
it would appear that he is liable for income tax in respect
of it (Johnston v. Minister of National Revenue'). No evi-
dence was led to establish that his share of income was less.

Counsel for the respondent contended that these profits
were not taxable in the respondent’s hands, but in the hands
of Purcell, because the respondent, by the agreement, sold
his interest in the partnership business to Purcell and the
whole of the payment to which the respondent became
entitled would be a receipt of capital. He submitted that
the fact that the price was determined, in part, by the share
of the Lenders in the partnership profits for the fiscal year
ending March 31, 1956, does not alter the quality of the
payment to be made to them by Purcell. He cited the state-
ment of Lord Macmillan in Van Den Berghs, Limited v.
Clark?:

But even if a payment is measured by annual receipts, it is not neces-
sarily itself an item of income. As Lord Buckmaster pointed out in the
case of Glenboig Union Fireclay Co. v. Commissioners of Inland Revenue
((1922) S.C. (H1.) 112): “There is no relation between the measure that
is used for the purpose of calculating a particular result and the quality of
the figure that is arrived at by means of the test.”

In my opinion this argument fails and I am unable, with
respect, to agree with the conclusions reached by the learned
trial judge because I cannot construe the agreement of
February 1, 1956, as being one for the sale of interests in a
partnership. It is rather an agreement for the winding-up
of the partnership, which had been necessitated by the
decision of the Board of Governors of the Toronto Stock
Exchange. As a result of that decision, the Lenders were
thereafter precluded from sharing in the profits of the busi-
ness. That right they gave up in the agreement because they
had been compelled to do so.

1[1948] S.C.R. 486, 4 D.L.R. 321, C.T.C. 195, 3 D.T.C. 1182.
2119351 A.C. 431 at 442.
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The agreement determined the amount of the advances 1963

by the Lenders to Purcell (out of which the seat on the Muwisteror
Toronto Stock Exchange had been purchased), the increase JoroNAL

in value of that seat, the cash surrender value of a certain SEpox

insurance policy, the value of the goodwill of the business

and the amount of the Lenders’ share in the profits of the
business for the year ending March 31, 1956. Purcell agreed
to pay to the Lenders the total of those various amounts,
and the $400,000 balance remaining after the payment of
$150,000 is referred to in the agreement as a “loan”, which
bore interest as in the agreement provided. Essentially,
therefore, the Lenders were withdrawing from the business
the capital value of that which they had provided to it
in the form of capital assets and were to be paid out the
profits which they had acquired out of the operation of the
business. The character of each of the items deseribed in
cl. 1 was not altered by the fact that they were totalled at
the end of the clause.

This being so, in my opinion the respondent is liable to
income tax in respect of his share of the partnership profits,”
as determined by cl. 1(d) of that agreement.

Martland J.

The appeal should be allowed and the assessment restored
with costs both here and in the Exchequer Court.

SpENCE J. (dissenting) :—I have read the reasons of my
brother Martland herein and I wish to adopt his outline of
the relevant facts.

The learned Exchequer Court Judge' found that the
arrangement carried on between the Creditors and Mr.
Purcell under the agreement of March 31, 1949 (ex. 1) was
a partnership and neither party disputed that finding in this
Court.

When the respondent was absent in England, his secre-
tary, as was her usual course, made up his income tax
return form T.1 General and a photostat copy thereof was
filed as ex. A upon the trial before Ritechie D.J. in the
Exchequer Court. In the schedule attached to the said
income tax return there was shown in the recapitulation of
income an item which read “Purcell invest. account,
$32,000” and written opposite the words “Purcell invest-
ment account” are the words ‘“T.20 in file of Jack Purcell”.
There was no explanation at the trial as to who endorsed

1[1962] Ex. C.R. 337, 36 D.L.R. (2d) 97, 62 D.T.C: 1253.
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13% the last mentioned memoranda on the form. The M:nister
Mﬁﬁgﬁ EF of National Revenue issued a re-assessment notice to the
Revenvz Tespondent under date of March 5, 1958, adding to the tax
v assessment the sum of $697.57 plus $33 interest, a total of

SEDGWICK

——  $728.57. The respondent filed notice of objection to that

Spence J.

re-assessment under date of March 31, 1958, and in a “State-

ment of Faets and Statement of Reasons for Objection”
attached thereto took the position for the first time that as
to $30,000 of the sum of $32,000 referred to, supra, the
respondent received on his own account only the sum of
$15,000 and not $30,000, and that that receipt was a capital
receipt and should not be taxed as income. It will be seen
that the sum of $15,000 is 10 per cent of the sum of $150,000
which was, by virtue of the agreement of February 1, 1956,
to be paid immediately to the “Creditors” and the respond-
ent was entitled to 10 per cent of the amounts payable under
that agreement.

The discussions preceding the execution of the agree-
ment of February 1, 1956, are dealt with in the evidence of
the respondent at trial. It should be noted that the respond-
ent was the only witness called at the trial and therefore
there is no denial of any evidence given by him. At p. 37,
line 21, the respondent said:

The agreement sets it out in detail as to how the $550,000 was reached.
Mgr. Cross: Do you remember the figure of $550,000 was reached; was

A.

A,

there any audit of the books of Jack Purcell made?

I don’t remember if there was any audit but I do recall his auditor
attended one or more than one meeting and gave some sort of
estimate as to how much money would be there but I don’t think
he would be able to make an audit at the end of December because
his year ended in March and no one would know what he would do.
It was an indication, not an audit. It couldn’t have been an audited
figure—$300,000 is obviously an error—.

. Had there been a quick audit by the Stock Exchange shortly before

that?

. I don’t know, I couldn’t tell you. I know they do a sub-audit but

I don’t know—. I paid no attention to the business. I wes in the
office twice; once at Christmas time and—.

. If the lenders were partners, you say they were not, and if they were,

as partners, entitled to profits at the time the agreement of Feb-
ruary 1st, 1956, was entered into, you do not dispute the amount of
those profits would be $300,000?

I don’t dispute or deny.

Then, at p. 38, line 21:
His LorpsaIp: And then on this seat, $30,000 profits for period. It does

not, show what period. I have the fixed impression from the evidence
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I have heard that this was an end agreement in consideration of the
lenders relinquishing any rights, any further right, for a negotiated
settlement. '

Tae Wirness: That was the point.
Mgr. Cross: I think the $550,000—.

His Lorosare: The $550,000 made up of the other items I have men-
tioned, an amount of $112,500 and then the cash surrender value,
the mncrease of the Stock Exchange seat and then those items total
$150,000. Is that right?

Tee Wirness: Yes, my lord, you put it perfectly and that is the
situation. It was an end agreement and the figure of $300,000 may,
for all I know, bear some relation to some profit that had been
earned but it was an agreed on figure, it is not an accounting figure.

His Lorpsap: I think it is a negotiated figure.
Tas WiTNEss: A negotiated figure.

I have come to the conclusion that some of the amounts
set out in para. (1) of the agreement of February 1, 1956,
which total $550,000 must have been on the basis of nego-
tiation or estimate. Paragraph (a), the advances made by
the Creditors to Mr. Purcell, $112,500, is a fixed and easily
ascertainable item. Paragraph (b), the increase in the mar-
ket value of the seat on the Toronto Stock Exchange,
$63,000, can only be an estimate or judgment of what the
seat would be worth if it had been sold on the market on
that day. Such an estimate might well be based on the last
similar sale of such a seat but the estimate might be higher
than or lower than the amount of the sale price in the last
previous sale depending on the difference in stock market
conditions between the date of the last previous sale and
February 1, 1956. Paragraph (c), the share of the Creditors
in the cash surrender value of the insurance policy, ($4,850)
is, of course, a figure which could be ascertained exactly.
Paragraph (d), the one in question in this appeal and which
reads “That the share of the Creditors in the net profits of
the business for the fiscal year ending March 31, 1956, is
hereby fixed at $300,000” must be considered in the light of
the evidence given at trial part of which has been set out
above. There was no division of profits during the course of
a fiscal year in this partnership and there was no audit
which would enable anyone to say with any exactness what
the profits would be at the end of the fiscal year March 31,
1956. One need only consider the nature of the business of
the partnership to understand how inaccurate an estimate
might be of the profits for the year when that estimate was
made two full months prior to the end of the fiscal year.

185
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193 TIn a stock brokerage business those two final months might

Minister oF have been disastrous so that the profits could have been
NaroNaL i

Revenuve reduced drastically or they may have been very profitable
Smowicr 50 that the profits would far exceed the estimate. It would
SpenceJ. APDpear, from one question put to the respondent upon the
— trial, that the profits actually much exceeded the figure of
$300,000. The share of the goodwill to which the Creditors
were entitled, $69,650, again illustrates the negotiated or
estimated character of the various items set out in these
paragraphs as no one could put an exact amount to include
a $50 item, upon such a nebulous asset as goodwill. It is
quite evident that para. (a), the advances, and (c), the
cash surrender value of the insurance policy, were the only
fixed amounts in the calculation and that the other three
paras. (b), (d) and (e) were all negotiated or estimated
figures to reach the total of $550,000. The Minister has
assessed the tax upon the item of $30,000 as being profits to
which the respondent was entitled for the operation of the
business in the fiscal year ending March 31, 1956, and which
would eventually have been paid to him apart from the
agreement made on February 1, 1956. The Minister relies
on s. 6(c) of the Income Tax Act, R.S.C. 1952, ¢. 14§, and
s. 15(1) and (2) of the said statute. Certainly, if the
respondent had or was entitled to receive an income from
the operation of this partnership in the year 1956, he must
pay tax upon that income. The position, however, of the
respondent is that he never did become entitled to receive
any income from the operation of the partnership during the
fiscal year 1956, because on February 1, 1956, by the agree-
ment of that date he and his fellow Creditors conveyed to
Mr. Purcell all of their rights to the profits for that year’s
operations and all the rights they had to any other assets

of the partnership.

By para. 2 of the said agreement:

It is further agreed that the Original Agreement shall be terminated by
mutual consent of the Parties hereto for the reasons set out in the third
recital hereof, and that the Creditors shall no longer be entitled to share
in the net profits of the business. As consideration for the Creditors ter-
minating the Original Agreement and giving up their interest in th> Stock .
Exchange seat, and in the physical assets of the business as aforesaid,
Purcell covenants and agrees to pay to each of the Creditors the amount
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set opposite his name below, totalling in all $550,000, payable at the times 1963

: .
hereinafter set forth: MINISTER OF

.. . N
I am of the opinion that what the Creditors and Mr. Revenun

Purcell accomplished by the agreement (ex. 3) dated Feb- ¢ -
ruary 1, 1956, was not a mere dissolution of the previously -—
existing partnership but a sale by all of the partners except Spence .
Purcell of their interests in all of the partnership assets to
Purcell. I am of the opinion that a dissolution of a partner-

ship necessarily implies a division of the assets of the part-
nership, after payment of its creditors, amongst the partners

in proportion of their respective shares in the partnership.

In the present case, there was no attempt at realization of

the partnership assets and no division of the assets either

by money or in specie between the former partners who

were designated in the said agreement (ex. 3) as Creditors,

nor does there seem to have been even an accurate evalua-

tion of those assets. The business of the partnership was
carried on exactly as before by Mr. Purcell who had been

prior to that date the manager and one of the partners of

the partnership business and who thereafter became the

sole proprietor subject to the payment of the unpaid por-

tion of the purchase price. 1t is true that this purchase price

was arrived at by taking the actual value of some of the
partnership assets and an estimate of the monetary value

of other of the partnership assets but this was merely a
method of calculating a sale price. I am therefore of the
opinion that the recital of the sum of $300,000 as being the

fixed share of the Creditors in the net profits of the business

for the fiscal year ending on March 31, 1956, is merely a
recital of how one of the items used to determine the sale

price was arrived at.

It would appear from three cases that such a device for
the calculation of a purchase price cannot change the fact
that the actual price calculated and paid was a capital
receipt and not receipt of income. In Glenboig Union Fire
Clay Co. v. The Commissioners of Inland Revenue!, the
House of Lords was dealing with a transaction whereby a
railway company paid to the taxpayer the sum of £15,316

- as compensation for their foregoing the right to remove clay
from certain of their lands adjacent to the line of the rail-
way company. It was said and not disputed that that
amount was assessed by considering that the fire clay to

1119221 8.C. (H.L.) 112.
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which it related could be worked only for some two and a
half years before it would be exhausted and that the amount
represented the actual profit for two and a half years had
the fire clay been worked, which was, under the agreement,
received in one lump sum, and that therefore the amount
should be treated as profits. Lord Buckmaster said, at
p- 115:

It is unsound to consider the fact that the measure adopted for the
purpose of seeing what the amount should be was based on considering
what were the profits that would have been earned. That no doubt is a
perfectly exact and accurate way of determining the compensation, for it
is now well settled that the compensation payable in such circumstances
is the full value of the minerals that are to be left unworked, less the cost
of working, and that is of course the profit that would be obtained were
they in fact worked. But there is no relation between the measure that is
used for the purpose of calculating a particular result and the quality of
the figure that is arrived at by means of the test. I am unable to regard
this sum of money as anything but capital money, and I think therefore
it was erroneously entered in the balance-sheet ending 31st August 1913
as a profit on the part of the Fireclay Company.

It is true that decision dealt with the foregoing of profits
which were to be earned in the future by a lump sum pay-
ment while the present case deals with forgoing profits
which were payable in the future although jointly earned
in the past. But again I stress that on February 1, 1956,
neither the respondent nor any of his fellow Creditors were
entitled to any profits and that the $300,000 was only an
estimate of what had been earned during the past 10 months
and would have been earned during the following two
months.

Rutherford v. Commissioners of Inland Revenue' dealt
with the situation where on October 31, 1921, one partner
who had been entitled to 18/64ths of the profits of a partner-
ship retired and on December 7, 1921, by agreement it was
provided that the retiring partner should receive £1,500 “in
full settlement of his whole share and interest in the profits
of the firm for the year ending the 31st of December 1921”
and further decreasing amounts in subsequent years. The
remaining partner who up to October 31, 1921, was entitled
to 36/64ths of the profits attempted to take the sum of
£1,500 which was payable to the retiring person from the

1 (1926), 10 Tax Cas. 683.
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firm’s profits before his own share was calculated for taxa- }_gfi?j
tion. The learned President, Clyde, said at p. 692: Mﬁi‘;ﬁi or

The sum of £1,500 was made payable to the retiring partner independ- Revenve
ently of what might turn out to be the profits actually made in the current SEDG%,ICK
year, either as a whole, or during that part of it which preceded the date of _
dissolution. It was nothing but the consideration in respect of which the Spencel.
retiring partner gave up any right he might have had in the profits made —
in that part of the year; and it would have remained a debt due to him by
the remaining partners, personally, even if no profits at all had been shown
on a balance struck by the remaining partners—whether at the date of
dissolution or at the end of the current year.

And at p. 693:

(2) The sum of £1,500 was not a share of those profits but the price
or consideration paid by the remaining partners for a discharge of any
claims on the part of the retiring partner to participate in them.

Lord Blackburn said at p. 697:

The fair construction of the agreement does not appear to me to
provide any justification for treating this sum as a charge upon the profits.
In my opinion, it must be regarded as a price paid to the retiring partner
for his share in the profits and a sum for which the remaining partners
remained liable irrespective altogether of what the profits of the firm for
the year might prove to amount to.

It may be noted that that decision dealt only with pay-
ment for an agreement to forgo a share of profits to which
the taxpayer would become entitled in the future, such
profits having been earned in the past, while in the present
case, the sum of $550,000 payable to the Creditors was
for the discharge of not only the Creditors’ rights to the
profits which would, on March 31, 1956, be determined as
having been earned in the fiscal year at that time, but to
release all of the Creditors’ other claims to partnership
assets, and the $300,000 (item (d)) was merely one of the
items included in the calculation to arrive at the said sum
of $550,000. I am of the opinion, therefore, that the facts in
the present case are more favourable to the contention of
the respondent than were those in Rutherford v. Commis-
sioners of Inland Revenue.

In Van Den Berghs, Ltd. v. Clark!, the House of Lords
considered a payment of £450,000 by a Dutch company to
an English company made in the year 1927, to settle the
claim of the English company, the appellant for a share in
the profits of the Dutch company during the First War and

1T1935] A.C. 431.
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for the release of their right to a share in the profits which

Minister oF might be earned by the Dutch company in the years fol-

NATIONAL
REVENUE
V.
Sepawick

Sp-(;(; J.

lowing and up to 1940. The English company had been
entitled to those shares of profits up to the year 1940 under
a series of agreements between the two companies. The
appellant had, in calculating the amount it should claim
in the arbitration to fix the amount due between the com-
panies, worked out a sum of £449,042 which it alleged the
Dutch company owed them already. The special commis-
sioners held that the £450,000 was paid in respect of the
pooling agreements and must be brought in for the purpose
of arriving at the balance of the profits and gains of the
appellant for the year ending December 31, 1927. Lord
Macmillan said, at p. 442:

But even if payment is measured by annual receipts, it is not necessarily
itself an item of income. As Lord Buckmaster pointed out in the case of the
Glenboig Union Fireclay Co. v. Commissioners of Inland Revenue, 1922
S.C. (HIL.) 112, 115, “There is no relation between the measure that is
used for the purpose of calculating a particular result and the quality of
the figure that is arrived at by means of the test.”

If the arrangement arrived at by virtue of the agreement
of February 1, 1956, (ex. 3) is, as I have found it to be, a
sale of partnership assets by the various partners to the
continuing partner and included in those assets the right
of the retiring partners to share in any profits of the partner-
ship, either those which were earned before the agreement
or those which would be earned thereafter, then I am of the
opinion that the authorities quoted require the sale price
to be considered as a capital receipt, and I am of the opinion
that if, when the sale price was calculated by including as
part thereof an estimate of the already earned but undis-
tributed profits, the same result applies. Counsel for the
Minister cited in reply the Commissioner of Taxation v.
Melrose?, a decision of the Supreme Court of Western Aus-
tralia. That was an appeal from the decision of a magistrate
of the Court of Review. Melrose was the owner of 4/7ths
shares in a partnership operating a very large agricultural
enterprise. The partnership agreement provided for the
division of profits on June 30 annually. On June 24, 1920,
Melrose delivered 4th of his interest to each of threz mem-
bers of his family and then attempted to resist the claim of
the Commissioner of Taxation for tax on the profits which

1(1923), 26 W.A.L.R. 22.
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would be payable upon those 3/7ths interest. McMillan C.J. 193
said, at p. 25: MINISTER OF

NAaTIONAL

Tt seems to me that it is a very clear case. During the year in ques- REVENUE

tion considerable profits acerued, to which, when they had been ascertained, Sppewick
the present respondent would have been entitled. Those were the profits —_
which he would have got from the business., But a few days before the time Sp_e_ng: J.
for taking the accounts he handed over portion of his share of the partner-

ship profits to different members of his family. It seems to me that if profits

have once accrued, as they did in this case, although the actual amount of

them had not been ascertained, there is taxable income upon which the
Commissioner is entitled to require the usual amount to be paid.

The decision of the Court does not cite any authority nor
is any authority mentioned in the notes of the argument.
The transfer of the shares to members of his family was
evidently gratuitous. I am unwilling to accept this decision
in view of the decision of the House of Lords in Rutherford
v. Commissioners of Inland Revenue, and Van Den Berghs
Ltd. v. Clark, supra. In my view, Mr. Purcell and the Credi-
tors, i.e., his former partners, made an agreement whereby
Purcell for a price, bought the physical assets of the partner-
ship, and any rights which his partners might have in the
future, whether that future be near or far, to obtain profits
from the operation of the partnership business. The pur-
chase price was a capital receipt and no part of it should
have been included in the respondent’s income. I would
dismiss the appeal with costs.

Appeal allowed with costs, SPENCE J. dissenting.
Solicitor for the appellant: E. 8. MacLatchy, Ottawa.

Solicitors for the respondent: Johnston, Sheard, Johnston
& Heighington, Toronto.
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ROBERT J. WRIGHT, JOSEPH P.

McDERMOTT anp VINCENT APPLICANTS;
B. FEELEY ..................
AND
HER MAJESTY THE QUEEN ......... RESPONDENT.

MOTION FOR A REHEARING

Criminal law—Conspiracy to effect unlawful purpose—Obtaining frem con-
stable information which it was his duty not to divulge—V7hether
indictment disclosed an offence under Criminal Code—Criminal Code,
1963-54 (Cam.), c. 61, ss. 103, 408(2)—The Ontario Provincial Police
Act, RS8.C. 1960, c. 298—Rule 61 of the Supreme Court of Canada.

Following the dismissal of their appeal to this Court in June 1963, two of
the appellants, M and F, applied for a rehearing of the appeal in
December 1963. They argued that the indictment that they conspired
to effect the unlawful purpose of obtaining from a constable of the
Ontario Provincial Police information which it was his duty not to
divulge, did not disclose an offence under the Criminal Code of Canada.

Held: Assuming that this Court had jurisdiction to entertain the applica-
tion, it should be dismissed.

The purpose alleged in the charge was an unlawful purpose. The fact that
the purpose or the breach of trust contemplated by the conspirators,
whether as their ultimate aim or only as a means to it, could be, if
carried into effect, punishable either under s. 103 of the Criminal Code
or under s. 60 of the Ontario Provincial Police Act, manifested the
unlawfulness of the purpose within the meaning of the law attending
Common Law conspiracies.

APPLICATION by two of the appellants for a rehearing
of this appeal following the judgment rendered by this
Court. Appeal dismissed.

C. Thomson, for the applicants.
C. Powell, contra.

The judgment of the Court was delivered by

Favreux J.:—On June 24, 1963, this Court dismissed
an appeal' entered by Robert J. Wright, Joseph P. Mec-
Dermott and Vincent B. Feeley against their conviction
on the following charge:

2. And further that the said Robert J. Wright, Joseph P. MeDermott
and Vincent Bernard Feeley between the 1st day of January, 1960 and the

- H*}’;ESENT: Taschereau C.J. and Cartwright, Fauteux, Judson and
a, .

1119631 S.C.R. 539.
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1st day of July, 1960 in the Province of Ontario did unlawfully agree and 1963

conspire together to effect an unlawful purpose, to wit: WRI'GHT
?

To obtain from George Scott, a constable of the Ontario Provincial Mc¢DrrmorT
Police, information which it was his duty not to divulge, contrary to the aND FErLEY

Criminal Code of Canada, Section 408(2). THE é’Z-UEEN

Some six months later, in December 1963, both MecDer- FauteuxJ.
mott and Feeley, purporting to be so entitled under rule ——
61 of the Rules of this Court, -applied to this Court for
an order granting a rehearing of the appeal on the ground
that the above indictment did not disclose an offence
under the Criminal Code of Canada. Having heard and
considered the submissions of counsel for the applicants,
the Court, indicating that reasons would later be delivered,
declared that, assuming it had jurisdiction to entertain the
application, the ground upon which it was made was ill-
founded. The application was dismissed.

The charge is laid under s. 408(2) of the Criminal Code
providing that:

408.(2) Every one who conspires with any one
(a) to effect an unlawful purpose or,

(b) to effect a lawful purpose by unlawful means,
is guilty of an indictable offence and is liable to imprisonment for two years.

The argument made in support of the application is
centred upon the meaning to be ascribed to the term “un-
lawful purpose”. It was contended that the unlawful pur-
pose contemplated in the section must be one which, if
carried into effect, would constitute an act declared to be
criminal by the Criminal Code of Canada and that, as the
purpose alleged in the charge was made unlawful under
8. 60 of The Police Act, R.S.0. 1960, c. 298, the charge
did not disclose an offence under the Criminal Code. The
case of Regina v. Sommervill and Kaylich' was particularly
relied on.

While marginal notes in the body of an Aect form no
part of the Act, the marginal note appended to s. 408(2)
accurately designates as “Common Law conspiracy” the
offence described in this section which, as defined by Lord
Denman in Rex v. Jones?, consists in a combination “either
to do an unlawful act, or a lawful act by unlawful means”.
Common Law conspiracy is one of the few Common Law
offences which, upon the 1954 revision of the Criminal

1(1963), 2 C.CC. 178.

2(1832), 4 B. & A. 345, 110 E.R. 485.
90131—3 p
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Code, Parliament thought advisable to perpetuate by
codification. Martin’s Criminal Code 1955 ed., p. 35. Hence

anp Femey the law pertaining to this offence, its elements and the
Trs Queew Wide embracing import of the term “unlawful purpose”,

Fa@x J.

remains unchanged. While the term, as shown in Harrison
The Law of Conspiracy, encompasses more than criminal
offences, sufficient it is to say, for the purpose of this case,
that the purpose alleged in the charge, to wit, the obten-
tion from a constable of information which it is his duty
not to divulge, is an unlawful purpose. In the language
of Lord Mansfield, in Rex v. Bembridge':

A man accepting an office of trust concerning the publie, especially if
attended by profit, is answerable criminally to the King for misbehaviour
in his office.

The fact that the purpose or the breach of trust contem-
plated by the conspirators, whether as their ultimate aim
or only as a means to it, be, if carried into effect, punish-
able either under s. 103 of the Criminal Code (vide Rex
v. McMorran®) or under s. 60 of the Ontario Provincial
Police Act, adequately manifests the unlawfulness of the
purpose within the meaning of the law attending Common
Law conspiracies.

With deference, I am unable to agree with the dzcision
rendered in Regina v. Sommervill and Kaylich, supra,
and to accept as well founded the ground alleged in sup-
port of this application which, as indicated above, has
been dismissed at the issue of the hearing.

Application dismissed.

1(1783), 3 Doug. K.B. 327 at 332, 99 E.R. 679.
2 (1948), 5 C.R. 338 at 345 et seq., O.R. 384,91 C.CC. 19,3 DL R. 237.
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TAYLOR BLVD. REALTIES LTD., Bﬁ_?j
BELLEVUE HOUSING CORP,, *I{I‘Tg‘x-g
ALVYN DEVELOPMENT LTD,, APPELLANTS; ——

HYMAN BAER MILLER ax~D
EARL GREENBLATT (Petitioners)

AND
THE CITY OF MONTREAL (Defendant) RESPONDENT.

APPEAL FROM THE COURT OF QUEEN’S BEN CH,
APPEAL SIDE, PROVINCE OF QUEBEC.

Municipal corporations—Mandamus—Adoption of new zoning by-law—
Vested rights of land owner—W hether entitled to indemnity—Charter
of the City of Monireal, art. 800, para. 44(a), enacted in 1954-66,
3-4 Eliz. 11, c. 62, art. 4(c)—Charter of the City of Montreal, art. 624,
para. 2, enacted in 1959-60, 8-9 Eliz. 11, c. 102—By-laws 1920 and 241}
of the City of Montreal.

In 1953 the appellants acquired a vacant emplacement in Montreal where
the building of multifamily dwellings was permitted by the zoning
by-law then in force. In 1958 the City adopted a by-law restricting to
single-family dwellings the type of building that could be erected in
the locality. In 1961 the appellants sought to resort to the procedure
of arbitration provided for under para. 44(a) of art. 300 of the City
Charter for the recovery of an indemnity for loss of vested rights. It
was conceded that the appellants never obtained nor sought to obtain
a building permit nor did they make any subdivision, opening of streets
or similar works with respect to this land. It was argued by the City
that the appellants had not been deprived of any vested rights. Upon
the refusal of the City to appoint its own arbitrator, the appellants
applied for a writ of mandamus. The trial judge dismissed the action,
and his judgment was affirmed by the Court of Queen’s Bench. The
appellants appealed to this Court.

Held: The appeal should be dismissed.

The true import in para. 44(a) of the expression “having vested rights” or
“droits acquis” could not be ascertained adequately without regard to
the context, the nature, object and purpose of the enactment in which
it appeared. The presence of this expression in the text would be
superfluous had the Legislature considered sufficient for one to possess
rights common to all “owners, tenants or occupants”, to be entitled
to an indemnity. The appellant’s claim could not be entertained.
Canadian Petrontna Ltd. v. Martin and Ville de St-Lambert, [1959]
S.C.R. 453, applied.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, affirming a
judgment of Robinson J. Appeal dismissed.

*PrEsENT: Taschereau CJ. and Cartwright, Fauteux, Abbott and
Judson JJ.

1119631 Que. Q.B. 839.
90131—3}
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Gordon F. Henderson, Q.C., and J. Richard, for the
petitioners, appellants.

'P. Casgrain and J. P. Lamoureuz, for the defendant,
respondent.

The judgment of the Court was delivered by

Favureux J.:—The facts giving rise to this litigation are
simple and undisputed. In November 1953, appellants
acquired a vacant emplacement on Dudemaine Street in
the City of Montreal. At that time, the building of multi-
family dwellings, two storeys in height, was there permitted
under City by-law no. 1920. In June 1958, the City adopted
by-law no. 2414 further restricting to single family
dwelling units only the type of buildings that could be
erected in the locality. Three years later, in May 1961,
appellants, contending that the value of their vacant
emplacement had been substantially reduced as a result
of this new building restriction, sought to resort to the
procedure of arbitration provided for under para. 44(a)
of art. 300 of the City Charter for the recovery of the
indemnity therein contemplated for loss of vested rights.
Having appointed their arbitrator, they requested the City
to appoint its own, and upon the refusal of the latter to
do so, procured the issue of a writ of mandamus to compel
the City to arbitrate.

Contested by the City, this action of the appellants was
dismissed by a judgment of the Superior Court which,
being appealed to the Court of Queen’s Bench?, was affirmed
by a majority judgment. A further appeal entered in this
Court was dismissed at the issue of the hearing, the Court
indicating that reasons would later be delivered.

It was conceded that the City adopted By-Law 2414 in
the public interest and that the appellants never obtained
nor sought to obtain a building permit for this emplace-
ment which they had bought with the intention to sell. It
may be added that the record does not disclose any sub-
division, opening of streets or similar works having been
done by the appellants with respect to their land.

At the hearing, it was common ground that the only
issue was whether, as contended for by the appellants and

1119631 Que. Q.B. 839.
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obviously denied by the respondent, the two Courts below
erred in failing to find that appellants were, as a result of
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by-law 2414, deprived of any vested rights within the REBAmms

meaning of the term under para. 44(a) of art. 300 of the
City Charter.

Lo,
et al.
V.
CItY OF

Article 300 of the Charter enables the City to make MonTrraL
by-laws. As it stood, prior to the date of acquisition of FauteusJ.

appellants’ emplacement, art. 44(a) thereof authorized the
City:

To regulate the kind of buildings that may be erected on certain
streets, parts or sections of streets or on any land fronting on any public
place or park; to compel the proprietors or constructors of buildings, here-
after erected, containing ten stories or more, to reserve an adequate space
as a garage for the use of the occupants of such buildings; to determine
at what distance from the line of the streets, public places or parks the
houses shall be built, provided that such distance shall not be fixed at
more than twenty-five feet from the said line, or to prohibit the construe-
tion, oceupation and maintenance of factories, workshops, taverns, billiard-
rooms, pigeon-hole rooms, livery-stables, butcher’s stalls or other shops or
similar places of business in the said streets, parts or sections of eertain
streets or on said land fronting on any public place or park, saving the
indemnity, if any, payable to the proprietors, tenants or occupants of the
buildings now built or being built or who have building permits, which
indemnity shall be determined by three arbitrators, one to be appointed by
the city, one by the proprietor, tenant or occupant interested and the third
by the two former and, in default of agreement, by a judge of the Superior
Court; and the city shall have the right to pass a by-law to compel every
proprietor to have an opening made in the outer door of his house or
houses, even those already built, to enable the postman to insert the mail;

The provisions of this section were replaced, on February
22, 1955, by the following:

To classify buildings and establishments; to divide the municipality
into zones, whose number, shape and area seem suitable; to regulate and
restrict differently according to the location in such zones, parts or sections
of certain zones or in certain streets, parts or sections of certain streets or
at any place whatsoever, the use and occupation of lands, the kind, destina-
tion, occupation and use of buildings which may be erected as well as the
maintenance, reconstruction, alteration, repair, enlargement, destination,
occupation and use of buildings already erected, saving the indemnity, if
any, payable to the owners, lessees or occupants, having vested rights,
which indemnity must be determined by three arbitrators, one to be
appointed by the city, one by the interested party and the third by the
two former and, in default of agreement, by a judge of the Magistrate’s
Court, to prescribe the area of lots, the proportion thereof which may be
occupied by the buildings, the number of parking units which are to be
laid out, the space to be left between the buildings and between the build-
ings and the line of streets, lanes, public places or parks, to prohibit any
construction, reconstruction, alteration, repair, destination, oceupation and
any enlargement and usage not in conformity, to have them cease and
even provide for the demolition of the construction;
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1963 The wording of the two texts differs in that the words

Tavtor . . . saving the indemnity, if any, payable to the pro-
R . prietors, tenants or oceupants of the buildings now built
éﬂabl or being built or who have building permits . . .”’, appear-
v. ing in the former, have been replaced, in the latter, by the
M%‘;;{R‘;iL words “. . . saving the indemnity, if any, payable to the

oy Owners, lessees or occupants, having vested rights . . .”
" This difference, it was argued, evidences an intention of
the Legislature to enlarge the group of persons entitled to
an indemnity to all those whose vested rights are in-
juriously affected. With deference, I fail to appreciate the
relevancy of this submission to solve the question in issue
which is centred on the effect to be given to the expression
“having vested rights” or, as it appears in the French
version, “ayant des droits acquis’. Whatever be generally
the meaning of the term “vested rights” or “droits acquis”,
the true import, in art. 44(a), of the expression “having
vested rights” or “ayant des droits acquis” cannot be as-
certained adequately without regard to the context, the
nature, object and purpose of the enactment in which it
appears. In the context, this expression qualifies the words
“owners, tenants or occupants”. As held by Taschersau J.,
with the concurrence of Tremblay C.J. and Rivard J., the
presence of this expression in the text would be super-
fluous had the Legislature considered sufficient for one to
possess rights common to all “owners, tenants or occu-
pants”, to be entitled to an indemnity. The extent to which
such rights, as those invoked by appellants in the circum-
stances of this case, are affected by legislation of a nature
and having an object and purpose substantially similar to
art. 44(a) has often been considered by the Courts. To
admit appellants’ claim to an indemnity would ke dis-
regarding virtually the general principles attending such
legislation. These general principles were particularly
formulated by the Judicial Committee of the Privy Council
in Toronto Corporation v. Roman Catholic Separate
Schools Trustees', and recently applied by this Court in
Canadian Petrofina Limited v. Martin and Ville de Saint-

Lambert?.

Appellants’ claim to an indemnity could not be enter-
tained. And as above indicated, their appeal against the

1119261 A.C. 81, [19251 3 DL.R. 880.
2119591 8.C.R. 453, 18 D.L.R. (2d) 761.
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“dismissal of their action was, at the issue of the hearing, — 1963
dismissed with costs. Tavior
Brvp.
Appeal dismissed with costs. Rmﬁg::’ms

.- . et al.

Attorneys for the petitioners, appellants: Louis & o
Berger, Montreal. Crry oF
MoONTREAL

Attorneys for the defendant, respondent: Parent, poiiouxy.
McDonald & Mercier, Montreal. B

LOUIS JARRY .......... ... .. oot APPELANT; 1963

*Qct. 31
-ET- *Nov. 31
Dec.19

LE MINISTRE DU REVENU NATIONAL ..INTIME. —

EN APPEL DE LA COUR DE L'ECHIQUIER DU CANADA

Tazation—Impdt sur le revenu—Notaire en assoctation avec contracteurs—
Achat et vente de terrains—Placement de capital ou & titre spécula-
tif—Loi de Uvmpdt sur le revenu, SR.C. 19562, c. 148, arts. 3, 4, 46(6),
1389(1)(e).

En 1953 l'appelant, un notaire, a acheté en société avec deux contracteurs
un terrain avec, dit-il, U'intention de construire un centre d’achats.
11 était depuis plusieurs années engagé 3 de nombreuses transactions
immobiliéres. Vu les difficultés de financer leur projet, les associés ont
vendu une partie du terrain en 1955 4 une compagnte qui a par la suite
construit un centre d’achats sur le site. I’appelant, ayant acquis de
ses associés une partie du résidu de la propriété, en revendit une partie
en 1955. Il prétendit qu’il avait eu lintention de construire une
taverne sur ce site. De ces deux ventes, I'appelant a réalisé des profits
respectifs de $69,406.93 et $24,603. Le Ministre, par la méthode dite de
conciliation de capital, a ajouté ces deux montants au revenu imposable
de Pappelant pour les années 1953, 1954 et 1955. C’est la prétention de
Pappelant que ces montants étaient des gains en capital. La Cour de
I'Echiquier a conclu qu’il s'agissait d’une entreprise ayant un caractre
spéculatif. D’ott le pourvoi devant cette Cour.

Arrét: L’appel doit étre rejeté.

La preuve au dossier justifiait la Cour de I’Kchiquier de conclure gquen
achetant le terrain en question, ’appelant était indifférent & l'utilisa-
tion ou, alternativement, & la vente éventuelle de ce terrain en tout
ou en partie, et que la spéculation avait été le facteur déterminant son
acquisition. Les profits réalisés par 'appelant étaient done imposables.

Taxation—Income—Notary in partnership with buitlders—Purchase and
resale of land—Whether capital gain or income—Income Taxr Act,
RS.C. 1952, ¢. 148, ss. B, 4, 46(6), 189(1)(e).

*CoraM : Le Juge en Chef Taschereau et les Juges Fauteux, Martland,
Judson et Hall.
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In 1953 the appellant, a notary, purchased in partnership with two builders
a parcel of land with the alleged intention of building a shopping
centre. He had frequently before engaged in real estate transactions.
The difficulties of financing the project forced them to sell part of the
property in 1955 to a company which later constructed a shopping
centre on the site. The appellant, having acquired from his associates
part of the remainder of the property, resold part of it, also in 1955.
He claimed that he had intended to build a tavern on that site. The
appellant realized profits of $69,406.93 and $24,603 respectively on the
two sales. The Minister, using the method of capital reconciliation,
added these two amounts to the appellant’s income for the years 1953,
1954 and 1955. The appellant contended that they were capital gains.
The Exchequer Court held that the appellant had engaged in a scheme
of profit making. The appellant appealed to this Court.

Held: The appeal should be dismissed.

The evidence justified the trial judge’s conclusion that, when acquiring the
land in question, the appellant was indifferent as to its use or, alterna-
tively, as to its eventual sale, and that speculation was the determining
factor in the acquisition. The profits realized by the appellant were
therefore taxable as income.

APPEL d'un jugement du juge Kearney de la Cour
de I'Echiquier du Canada', confirmant la cotisation de
Pappelant pour imp6t sur le revenu. Appel rejeté.

H. Paul Lemay, C.R., pour I’appelant.
Paul Boivin, C.R., pour l'intimé.

Le jugement de la Cour fut rendu par

Le Juege Faurrux:—Par jugement du 14 juillet 1961,
la Cour de 'Echiquier® disposa d’un appel logé par l'ap-
pelant & T’encontre des cotisations d’'impdt sur le revenu
établies par l'intimé pour les années d'imposition 1953,
1954 et 1955. Donnant effet & ’admission écrite, faiie par
Pintimé a Pouverture de I'enquéte, qu’il y avait eu erreur
au bilan préparé lors de I'établissement de la réconciliation
du capital, la Cour maintint I'appel pour autant, avec
dépens, contre lintimé jusqu’a la production de cette
admission mais rejeta cet appel quant aux autres item non
couverts par I'admission, et ce avec dépens contre l'ap-
pelant. Le présent appel est de cette derniére partie du
jugement.

Le point en litige est de savoir si un profit de $69,406.93
et un profit de $24,603 réalisés par l'appelant lors de
la vente d’'une partie du lot 122 & Ivanhoe Corporation

1119611 C.T.C. 402, 61 D.T.C. 1239.
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et d’'une autre partie du méme lot & Léon Jeannotte, res- E‘f’
pectivement, doivent &tre considérés comme revenus im-  Jasey
posables au sens des dispositions des arts. 3(a) et 139(1) (&) Minsrreno
de la Loi de Uimpét sur le revenu, R.CS. 1952, c. 148, I\]I?‘EVENU
.. 5 .o, ATIONAL
ainsi qu’il fut jugé par M. le Juge Kearney de la Cour =~ —

de I’Echiquier. Fauteux J.

En somme, l'appelant a-t-il fait I'acquisition des ter-
rains dont parties devinrent l'objet de ces ventes, & titre
de placement de capital, comme il le prétend, ou & titre
spéculatif, comme le soumet I'intimé? C’est 14 une question
de fait & déterminer suivant la preuve au dossier; chaque
cause ol une telle question se présente étant une cause
d’espéce. Sutton Lumber and Trading Company Limited v.
Minmaster of National Revenue'.

Il n’y a pas lieu de reprendre ici la revue minutieuse de
la preuve apparaissant aux raisons de jugement de M. le
Juge Kearney. Cette preuve manifeste particuliérement
que l'appelant, notaire, homme d’affaires trés averti, était,
depuis plusieurs années, engagé & de nombreuses trans-
actions immobiliéres et ce dans la région méme ol sont
situés les immeubles préeités, qu’en raison particuliérement
des fonctions publiques qu’il exercait dans cette région, il
avait une grande connaissance des expectatives d’accrois-
sement de valeur des immeubles de I'endroit. Au regard
de toutes les circonstances révélées par la preuve, le Juge
au proeés est arrivé & la conclusion qu’en achetant les
terrains en question, Pappelant était indifférent & 'utilisa-
tion ou, alternativement, & la vente éventuelle de ces ter-
rains ou de parties d’iceux, et que la spéculation était le
facteur déterminant leur acquisition. Aussi bien le Juge
rejeta-t-il la prétention de I’appelant que, relativement
aux parties vendues de ces terrains, il entendait, contraire-
ment 3 ce qui avait été le cas dans ses autres transactions
immobiliéres, faire un placement de capital. La preuve au
dossier justifie Popinion & laquelle le savant Juge s’est
arrété sur les faits et l'application en droit des principes
supportant la déecision de cette Cour dans Regal Heights
Limited v. Minister of National Revenue®.

Pour les raisons exprimées au jugement @ quo, je re-
jetterais 1’appel avec dépens.

1119531 2 R.C.8. 77, 4 DL.R. 801, C.T.C. 237, D.T.C. 1158.
2119601 R.C.S. 902, C.T.C. 384, 60 D.T.C. 1270, 26 D..R. (2d) 51.
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Appel rejeté avec dépens.

Procureurs de Uappelant: Lemay, Martel, Poulin &
Corbeil, Montreal.

Procureur de Uintimé: E. S. McLatchy, Ottawa.

METCALFE TELEPHONES LIMITED ..APPELLANT;

AND

WALTER J. McKENNA axp THE
BELL TELEPHONE COMPANY RESPONDENTS.
OF CANADA ...................

ON APPEAL FROM THE BOARD OF TRANSPORT
COMMISSIONERS FOR CANADA

Public utilities—Telephone company—Order by Transport Board to provide
service—Area mot served by Bell Telephone Company—Absence of
jurisdiction—An act respecting the Bell Telephone Company of Canada,
1902 (Can.), ¢c. 41, s. 2—The Railway Act, R8.C. 1952, c. 234, 5. 33.

The respondent lived on the south side of a road served by the appellant
company. The Bell Telephone Company served the north side of that
road. The respondent was granted an order by the Transpors; Board
directing the Bell Telephone Company to provide him with telephone
service. The appellant was granted leave to appeal to this Court.

Held: The appeal should be allowed and the order of the Board set aside.

Under s. 2 of An Act respecting the Bell Telephone Company of Canada,
1902 (Can.), c. 41, the Transport Board could require the Bell Tele-
phone Company to serve all persons within a territory “within which
it gave a general service”. It was not intended that it could impose a
requirement upon the Bell Telephone Company to extend its services
into new areas or to enter a territory already served by another
telephone company. The evidence in this case disclosed that the gen-
eral service provided in that territory in which the respondent lived,
was provided by the appellant. Consequently, the respondent did not
come within the section of the Aet and the Transport Board was
without jurisdietion to make the order.

APPEAL by leave from an order of the Transport
Board. Appeal allowed.

J. P. Nelligan, for the appellant.

No one appearing for the respondents.

*PresENT: Taschereau C.J. and Abbott, Judson, Ritchie and Spence JJ.
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1963
The judgment of the Court was delivered by Mprearss

. . TELEPHONES
Agporr J.:—This appeal is from an Order of the Board L.

of Transport Commissioners for Canada made under s. 33 McKunxa
of the Railway Act, the Assistant Chief Commissioner  etal
dissenting, which ordered the Bell Telephone Company
of Canada to give telephone service to the respondent

Walter J. McKenna.

Before the Transport Board the Bell company denied
that it was obliged to give service to Mr. McKenna, the
reasons given being the same as those relied upon by the
appellant in this appeal. Although entered as a re-
spondent, the Bell company takes the position that it has
no reason to oppose the appeal but on the contrary that
it is in agreement with the position taken by the appellant
Metcalfe Telephones Limited (formerly The Metcalfe
Rural Telephone Company Limited), a rural telephone
company incorporated under the laws of Ontario.

The facts are not in dispute. The respondent MeKenna
resides on the south side of Edwards Road which at that
point 1s the dividing line between the townships of
Gloucester and Osgoode in the County of Carleton. Mr.
McKenna's residence is in the Township of Osgoode. The
Metcalfe company has a telephone line running along the
south side of Edwards Road in the township of Osgoode
which passes the McKenna residence. The Bell company
has a line on the opposite (the north) side of Edwards
Road in Gloucester Township. The respondent McKenna
can be served by the Metealfe company and it is ready
to serve him. An agreement exists between the Bell com-
pany and the Metealfe company dated December 21,
1951, which was approved by the Transport Board on
February 26, 1952, providing for an interchange of services
and which contains the following clause:

Neither company shall enter into competition with the other, except
as may be agreed upon in writing, buft nothing in this agreement shall be
deemed or construed to prevent the Bell Company from accepting applica-
tion for direct connection from any other system already connected with

and forming part of the system of the Connecting Company, and entering
into an agreement for such purpose.

On August 8, 1962, the respondent McKenna applied
to the Transport Board for an Order directing the Bell
company to provide him with telephone service. After
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liﬁi correspondence with the parties (an oral hearing having

Mercaure been waived) the Board on May 1, 1963, issued the COrder

Tmff,fms requested. The present appeal, by leave, is from that

v. decision.
McKenxa OcCISION

e_ﬂ; The jurisdiction of the Board to make the Order com-
AbbottJ. plained of, depends upon the interpretation and effect of
T 8. 2 of c. 41 of the Statutes of Canada 1902, entitled
“An Act respecting the Bell Telephone Company of
Canada”. 1t reads as follows:

Upon the application of any person, firm or corporation within the
city, town or village or other territory within which a general service is
given and where a telephone is required for any lawful purpose, the Com-~
pany shall, with all reasonable despatch, furnish telephones, of the latest
improved design then in use by the Company in the locality, and tele-
phone service for premises fronting upon any highway, street, lane, or other
place along, over, under or upon which the Company has constructed, or
may hereafter construct, a main or branch telephone service or system, upon
tender or payment of the lawful rates semi-annually in advance, provided
that the instrument be not situate further than two hundred feet from such
highway, street, lane or other place.

In my opinion the purpose of this section is clear. That
purpose is to require the Bell company to serve all persons
within a territory “within which a general service is given”
by Bell, who comply with the other requirements of the
section. It is not intended to impose a requirement upon
the Bell company to extend its services into new areas or
to enter a territory already served by another telephone
company. On this point I adopt the following statement
of the Assistant Chief Commissioner in his written
reasons:

By its nature a public utility usually operates in an area or territory
in which it alone provides the service. This is the area or territory ir. which
its general service is given. The boundaries may be clearly defined but
usually they are not.

A customer, consumer or subscriber in such an area (with very few
exceptions) cannot elect by which utility he will be served. He has avail-
able to him only the services provided by the utility giving general service
in the area. Hence the reason for much legislation to protect him.

Instances have occurred in the past where rivalries have arisen between
utilities to serve certain areas with resulting intrusion by one utility into
the territory served by another.

At the time of the passage of the amendment of 1902 (with which we
are concerned), the pattern of utilities providing a general service in a
particular territory was well established. At that time there were in the
Provinces of Quebec and Ontario many private and municipal telephone
systems.
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In my opinion, the wording of the 1902 amendment recognized the 1963
necessity of one telephone system only providing a general service in any M“""

. . . . . ETCALFE
one city, town or village, or in any one territory or service area. TELEPHONES

Lrp.
The material in the record shows that general telephone v

service in Osgoode Township is provided by the Metecalfe M%It{];?m
company although, about its perimeter, portions of the 4 -+ 1.
township are served by Bell. Nevertheless the general —
service that is provided in the major portion of the said
township—and more particularly in that portion in which
Mr. McKenna resides—is provided by appellant.
In my opinion, therefore, ‘the respondent McKenna does
not come within s. 2 of the statute II Ed. VII, c. 41, as
being a person within a territory in which general tele-
phone service is furnished by the Bell company. It follows
that the Transport Board was without jurisdiction to
make the Order which it did.
The appeal should be allowed and the Order of the
Board of Transport Commissioners for Canada dated May
1, 1963, set aside. Counsel for appellant agreed that there
should be no order as to costs.

Appeal allowed; no order as to costs.

Solicitor for the appellant: J. P. Nelligan, Ottawa.

G. A. FALLIS axp D. M. DEACON s R *?E
(Appellants) .................... ’ oc(i:'ll
AND
UNITED FUEL INVESTMENTS, E RESPONDRLT.
LIMITED .......cccovviinnnne..

MOTION TO VARY JUDGMENT

Costs—Practice and procedure—Companies—Petition for winding-up
order—Discretion to grant order—Unsuccessful opposition by pref-
erence shareholders—Disposition of costs.

Following the judgment of this Court, dated June 24, 1963, and reported at
[1963]1 S.C.R. 897, dismissing the appeal with costs, the applicants
applied for an order varying the judgment as to costs. This applica~
tion was heard on October 1, 1963, and it was then ordered that the
judgment be varied so that there would be no order as to costs in this
Court and in the Courts below.

*PreEsENT: Tascherecau CJ. and Cartwright, Martland, Judson and
Ritchie JJ.
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Eﬁ_?j Application by the appellant to vary the judgment of

F‘]a)ms axp this Court as to costs. Application granted without costs.
EACON

Unﬁi-mn B. A. Kelsey, for the applicants.
IE\;'E;T- D. J. Wright, for the respondent.
MENTS LD,

363 BARBARA MURRAY BATER awno
*Oct. 28 FRANCES LYNNE BROCK, as

1964 Executrices of the will of the late George A B
jan.2s  Benjamin Gordon Bater, and the PPRLLAITS;
— said BARBARA MURRAY BATER
(Plawntiffs) ... . ...
AND
ISAAC KARE (Defendant) .............. RESPONDENT,

ON APPEAL FROM THE COURT OF APPEAL FOR
MANITOBA

Suretyship—C o-sureties—Agreement as to payment of company’s indebted-
ness—Payment by one surety—Claim for contribution dismissed.

B and K entered into an agreement under the terms of which they were
to agsociate themselves together in a company to carry on the business
of livestock commission buying. K advanced $50,000 to the company
pursuant to para. 7 of the agreement and B deposited certain life insur-
ance policies with the Royal Bank pursuant to para. 6, under which B
agreed to “give such security as may be required by the Royal Bank .. .
to enable the said company to borrow from said bank from time to
time as may be required such sum or sums not exceeding in the
aggregate at any time $50,000.” In addition to this security the bank
required written guarantees and postponements of claims from both B
and K. These were signed and given to the bank, each guarantee being
limited to $50,000. The bank later increased the company’s line of credit
to $80,000, and B and X each signed separate forms of guarantee in
favour of the bank for that amount.

K subsequently withdrew from the company; the amount standing to his
credit ($29,850) was transferred to the credit of B and all shares held
by K and his wife were transferred to B. The consideration passing
from B to K was agreed at $29,850 and a mortgage to K to secure
payment of this amount was signed by B and his wife. B continued
to carry on the business until his death. He and his estate paid to the
bank a total of approximately $60,000, being the balance of the com-
pany’s indebtedness.

The plaintiffs, executrices of B’s will, asked that the mortgage from B to K
be set aside in toto and alternatively that it be set aside as against B’s

*PreseNT: Cartwright, Martland, Judson, Ritchie and Hall JJ.
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wife, and claimed $29,517.10 by way of contribution being one-half of
the amount claimed to have been paid to the bank pursuant to B’s
guarantee. The trial judge dismissed the claim as to the mortgage but
allowed the claim for contribution. K appealed to the Court of Appeal
and the plaintiffs cross-appealed. The appeal was allowed and the cross-
appeal dismissed. The plaintiffs then appealed to this Court.

Held: The appeal should be dismissed.

The claim to set aside the mortgage failed on the facts as to which there
were concurrent findings in the Courts below, that there was good
consideration, that there was no misrepresentation made to B’s wife
and that no undue influence was exercised.

The claim for contribution also failed. Co-sureties were free to agree as to
the proportions in which as between themselves they should contribute
or that one of them should pay the whole amount. Such an agreement
would not affect the right of the creditor to whom they were bound to
claim against any one or more of them as he saw fit, but it would be
binding as between the sureties. The agreement in question obligated B
to pay the first $50,000 of the liability of the company to the bank for
which he and K were both sureties. Nor were the appellants entitled to
contribution as to the $9,034.21 paid by B and his estate in excess
of the $50,000. From the date of XK’s withdrawal from the company,
as between B and K, the whole benefit resulting from the suretyship
was B’s. The rule that the one who gets the whole benefit must bear
the whole burden was equally applicable in equity as at common law,
and was applicable to and decisive against the appellants’ claim for
contribution in regard to the sum of $9,034.21.

APPEAL from a judgment of the Court of Appeal for
Manitoba allowing an appeal and dismissing a cross-appeal
from a judgment of Bastin J. Appeal dismissed.

4. 8. Dewar, Q.C., and R. R. Brock, for the plaintiffs,
appellants.

C. J. Keith, Q.C., for the defendant, respondent.

The judgment of the Court was delivered by

CarrwricHT J.:—This is an appeal from a judgment of
the Court of Appeal for Manitoba allowing an appeal and
dismissing a cross-appeal from a judgment of Bastin J.
In the result the action of the plaintiffs was dismissed
i toto.

For some time prior to the year 1956 the late George
Benjamin Gordon Bater, hereinafter referred to as “Bater”
had been employed by others in the business of livestock
commission buying. In that year he decided to go into
business for himself. The respondent, who had been in
the horse business for many years, had substantial financial
resources.

207
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ﬂ‘f On October 1, 1956, Bater, as party of the first part and

Bamer et al. Kare as party of the second part entered into an agree-

Kawm Went under the terms of which they were to associate

Cartwright J.themselves together in a company to be incorporated

——  under the name of G. B. Bater Agencies Ltd., hereinafter

referred to as ‘“the company”, to carry on the business

of livestock commission buying at the Union Stock Yards

in St. Boniface, Manitoba. This agreement provided that

the authorized capital of the company should be $30.000

divided into 1,000 Class “A” common shares of $1 each,

1,000 Class “B” common shares of $1 each and 480 redeem-

able preference shares of $100 each and that Bater should

subscribe for 600 Class “A” common shares and Kare for

600 Class “B” common shares. This was done in due course

and apparently no other shares were issued. The agreement

provided that the holders of “B” shares should be entitled

to receive dividends equal to one-third of the amount of

the dividends declared on “A” shares, that the directors

of the company should be Bater, Mrs. Bater, XKare and

Mrs. Kare, that Bater should be president, Mrs. Bater
vice-president and Kare secretary-treasurer.

Paragraphs 6 and 7 of the agreement read as follows:

6. The Party of the First Part shall give such security as may be
required by the Royal Bank of Canada, Stock Yards Branch, St. Eoniface,
Manitoba, to enable the said company to borrow from said bank from time
to time as may be required such sum or sums not exceeding in the aggregate
at any time $50,000.

7. The Party of the Second Part shall whenever requested by the
Party of the First Part or by said company to do so, shall advance from
time to time to said company such sum or sums as may be required not
exceeding at any time $50,000 in the aggregate, the advances to be made
to said company without interest and in consideration of this agreement
being entered into.

When the company had been organized Kare advanced
$50,000 to it pursuant to paragraph 7 and Bater deposited
certain life insurance policies with the Royal Bank pur-
suant to paragraph 6 but in addition to this security the
bank required written guarantees and postponements of
claims from both Bater and Kare. These were signed and
given to the bank, each guarantee being limited to $50,000.

In October 1958, the bank increased the company’s line
of credit to $80,000 and Bater and Kare each signed
separate forms of guarantee, identically worded, in favour
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of the bank for that amount. These documents contained Lgr‘f
the following paragraph: Bater et al.

.
(4) The undersigned or any of them may, by notice in writing delivered Kagg

to the Manager of the branch or agency of the Bank receiving this instru- c art;Lg-ht 3
ment, determine their or his liability under this guarantee in respect of _ - :
liabilities thereafter incurred or arising but not in respect of any liabilities

theretofore incurred or arising even though not then matured, provided,

however, that notwithstanding receipt of any such notice the Bank may

fulfil any requirements of the customer based on agreements express or

implied made prior to the receipt of such notice and any resulting liabili-

ties shall be covered by this guarantee; and provided further that in the

event of the determination of this guarantee as to one or more of the
undersigned it shall remain a continuing guarantee as to the other or

others of the undersigned.

Up to this time the business had prospered and it con-
tinued to do so until in December 1959 an American
customer defaulted in its account with the company to
the extent of about $50,000.

In the summer of 1960 the respondent withdrew: from
the company. At this time the .amount standing to his
credit in the books of the company was $29,850. This
amount was transferred from the credit of Kare to that
of Bater. All the shares held by Kare and Mrs. Kare
were transferred to Bater. The Kares ceased to be directors
of the company and Bater became its sole signing officer.
A letter, dated September 27, 1960, from the firm of
solicitors who acted for Bater reported to him “upon the
completion of your settlement with Isaac Kare”.

The consideration passing from Bater to Kare was agreed
at $29,850 and a mortgage to Kare to secure payment of
this amount was signed by Bater and Mrs. Bater. The
mortgage was for $37,400; the additional amount was that
of a first mortgage which Kare agreed to pay off out of
the moneys paid to him under his mortgage. The
mortgaged property was the home of Mr. and Mrs. Bater
and was owned jointly by them. The mortgage was dated
August 30, 1960; it was repayable $100 weekly until the
first Monday in August 1967, when the balance became
due; it bore interest at 7 per cent.

Following this settlement the respondent had no further
connection with the company but the bank retained his
guarantee and he gave no notice determining his liability

thereunder.
90131—4
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1963 Bater continued to carry on the business of the company
Burmm et al. until his death on January 15, 1962. During this period he
Kae made payments on account of the mortgage totalling
$1,250. No suggestion was made during Bater’s lifetime

Cartwrie g 6. that the mortgage was not valid.

Between the date of Kare’s withdrawal from the com-
pany and the date of Bater’s death the amount of the
company’s indebtedness to the bank varied widely. As of
September 1, 1958, it appears to have been $50,179.31.
Thereafter the indebtedness at the end of each month was
sometimes more than $50,000 and sometimes less than that
amount.

On December 30, 1960, Bater cashed a pension policy
and paid to the bank on account of the company’s in-
debtedness $15,976.78. After Bater’s death his executors
paid $43,560.79 the balance of the company’s indebtedness
to the bank, making a total paid under Bater’s guarantee
to the bank of $59,437.57. In the statement of claim it was
alleged that the amount so paid was $59,034.21; this figure
does not appear to have been questioned and was accepted
by the learned trial judge. The bank did not at any time
call upon- Kare under his guarantee.

On March 19, 1962, probate of Bater’s will was granted
to the appellants. On July 11, 1962, the statement of claim
in this action was issued asking that the mortgage from
Bater to Kare be set aside in toto and alternatively that
it be set aside as against Mrs. Bater, and -claiming
$29,517.10 by way of contribution being one-half of the
amount claimed to have been paid to the bank pursuant
to Bater’s guarantee.

The learned trial judge dismissed the claim as to the
mortgage but allowed the claim for contribution. Kare
appealed to the Court of Appeal and the present appellants
cross-appealed. The appeal was allowed and the cross-
appeal dismissed. The appellants now appeal to this Court.

The claim to set aside the mortgage fails on the facts
as to which there are concurrent findings in the Courts
below, that there was good consideration, that there was
no misrepresentation made to Mrs. Bater and that no un-
due influence was exercised. All of these findings are sup-
ported by the evidence. On this branch of the matter I
am in substantial agreement with the reasons for judgment
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of the learned trial judge and those of the Court of Appeal.

Turning to the claim for contribution, the general rule
is well settled; it is stated as follows in de Colyar on
Guarantees, 3rd ed., 1897, at p. 338:

It often happens that where there are more sureties than one for the
same principal debtor, the creditor makes one surety pay the whole debt,
or more than his just share or proportion of such debt. Whenever this
occurs, the surety who has thus been made to pay has a right to recover

from his co-sureties their respective shares of the sum which he has paid
to the common creditor.

That this is the general rule was not questioned in the
Courts below or before us; the question is whether the
special circumstances of this case have rendered the rule
inapplicable; in my opinion, they have done so.

There can be no doubt that co-sureties are free to agree
as to the proportions in which as between themselves they
shall contribute or that one of them shall pay the whole
amount. Such an agreement, of course, would not affect
the right of the creditor to whom they are bound to claim
against any one or more of them as he saw fit, but it would
be binding as between the sureties.

For the reasons given in the Court of Appeal I agree
that, on its true construction, the agreement of October
1, 1956, and particularly paragraph 6 thereof, obligated
Bater to pay the first $50,000 of the liability of the
company to the bank for which he and Kare were both
sureties.

It remains to consider the final argument of Mr. Dewar
that, at all events, the appellants are entitled to contri-
bution as to the $9,034.21 paid by Bater and his estate in
excess of the $50,000.

In my opinion, this argument is not entitled to prevail.
In this case the benefit derived from Bater and Kare con-
tinuing as sureties for the company’s running account with
the bank after Kare had made his settlement with Bater
and withdrawn from the company was in the first instance
that of the company but Bater alone was then interested
in the company and alone stood to gain from its continued
operations. From the date of Kare’s withdrawal, as be-
tween Bater and Kare, the whole benefit resulting from
the suretyship was Bater’s. The principle here applicable

is accurately stated in the notes to Lampleigh v. Brathwait
90131—43
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1963 in Smith’s Leading Cases, 13th ed.,, vol. 1, p. 163, as
Barer et al. follows:

V.

Kare The right to confribution exists even though the co-sureties became
Ca.rt_w—r-i-ght I bound lt_)y separate instruments and without the knowledge the one of the
__C ‘other; in such a case the right of contribution, although it may have
originated in equity upon the principle equality ts equity (see per Parke, B,
in Davies v. Humphreys, 6 M. & W. 168) nevertheless is more properly put
at law upon the principle that “where two persons are under an obligation
to the same performance, though by different instruments, if both share the
benefit which forms the consideration, they must divide the burden; if

one only gets the benefit he must bear the whole”,

The rule that the one who gets the whole benefit must
bear the whole burden is equally applicable in equity;
indeed it has been said that the maxim qui sentit com-
modum sentire debet et onus is but one aspect of the
comprehensive rule “equality is equity”. (See Broom'’s
Legal Maxims, 10th ed., p. 484.) In my opinion, on the
facts of this case, the maxim referred to is applicable to
and decisive against the appellants’ claim for contribution
in regard to the sum of $9,034.21.
I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the plaintiffs, appellants: Thompson, Dilts,
Jones, Hall, Dewar & Ritchie, Winnipeg.

Solicitors for the defendant, respondent: Keith &
Westbury, Winnipeg.

E’f_?: HENRY KOURY ............ccciiriinnnn. APPELLANT;

*Nov. 19,20

- AND
1964

gt

Jan.28 HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law—Conviction for fraud—Acquittal on charge of conspiracy—
Whether inconsistency—Criminal Code, 1963-64 (Can.), c. 61. ss. 592,
697.

The appellant and three others were charged on an indictment containing,
inter alia, a count of fraud and a count of conspiracy to commit the
fraud. He was convicted with the others on the count of fraud and,
while he was acquitted on the count of conspiracy, the three others

*¥PresENT: Taschereau C.J. and Cartwright, Fauteux, Abbott, Martland,
Judson, Ritchie, Hall and Spence JJ.
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were convicted on that count. The appellant’s defence was that he 1964
withdrew from the association at a certain time and took no part in Koury
the actual fraud except as a friendly bystander without criminal intent. v

The case put against him by the Crown was that he was an aider and THE QUEEN
abettor. The Court of Appeal maintained the convictions. The appel- —_
lant alone appealed to this Court by leave on the ground that his
conviction for fraud should be set aside as inconsistent with his
acquittal for conspiracy.

Held (Cartwright, Ritchie and Hall JJ. dissenting): The appeal should be
dismissed.

Per Taschereau CJ. and Fauteux, Abbott, Martland, Judson and
Spence JJ.: The judge’s charge was correct in both fact and law and
he was under no compulsion to direct that if the jury acquitted the
appellant on the conspiracy count he could not be convicted with
the others on a count of committing that very offence.

The two offences dealt with in these two counts were distinct and separate
offences. There was no inconsistency requiring the quashing of the
conviction for fraud because of the acquittal for congpiracy. The appel-
lant was convicted for fraud on ample evidence and pursuant to a cor-
reet instruction that it was necessary for the Crown to show a com-
mon intent or design among all four accused in doing whatever the
jury found they did. Aiding and abetting pursuant to a common intent.
and design is not necessarily the same thing as the conspiracy charge
in this case and it was not.

'On the evidence the error, if any, was in the acquittal on the charge of
conspiracy and not in the conviction on the substantive offence. The
appellant was properly convicted and his acquittal on the charge of
conspiracy did not vitiate this conviction or give rise to any substan-
tial wrong or miscarriage of justice. This Court was not compelled to
defer to this acquittal for the purpose of quashing the convietion for
fraud, and was entitled to look at the facts behind the record of the
acquittal. There was no error in the conduet of this trial, the appel-
lant was properly convicted on the count of fraud and there was no
substantial wrong or miscarriage of justice.

It was doubtful as to whether there was in this case any question of law
which would give this Court jurisdiction under s. 597 of the Criminal
Code. But it was not necessary to decide this.

Per Cartwright, Ritchie and Hall JJ., dissenting: The trial judge ought to
have told the jury that if they acquitted the accused on either of
these two counts they should acquit him on both. It was impossible
to see how the jury could consistently acquit the appellant on the
count of conspiracy and convict him on the count of fraud. In the
circumstances of this case if, as was the theory of the Crown, the
appellant aided the others in carrying out their dishonest purposes he
would have been guilty of conspiring with them and this was negatived
by the verdict of not guilty on the count of conspiracy which stands
unimpeached. The appellant could only be convicted on the eount of
fraud if the jury were satisfied that he was acting in concert with the
others. The appellant was said to be guilty of acting together with
three others, which was of course conspiracy, while at the same time
he was said to be not guilty of conspiring with the three others. His
conviction on the count of fraud was inconsistent with his acquittal on
the count of conspiracy and could not stand.

Per Ritchie J., dissenting: The verdict of the jury on the conspiracy ‘count
constituted a finding that three of the accused agreed to a plan to
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defraud but that the appellant, who was familiar with the details of
the plan, joined the others and played a vital role in putting the plan
into effect without having agreed to do so. The verdict on the fraud
count was inconsistent with the finding on the conspiracy count.
Before a conspiracy can be complete, there must be evidence both of
common design and of an' agreement to carry that design into effect.
If the appellant had been a party to the conspiracy to defraud, then
his acts of participation in the perpetration of the fraud would have
been an essential part of the conduct which caused the common
unlawful design to pass from the stage of intention into that of
action. As he was found not guilty of that conspiracy, his acts could
not have that quality and could not justify a finding of guilty on the
fraud count. The evidence against the appellant, if believed, was only
consistent with mutual consent between himself and the others in the
execution of their common unlawful design and the finding that there
was no such mutual consent carried with it the corollary that the
appellant could not have participated jointly with the others in the
manner alleged in the fraud count. It was strongly suggested that the
jury treated the acts of the appellant as being the acts of an aider and
abettor rather than being the innocent acts of courtesy which the
appellant swore they were. This suggestion could not be accepted. The
two verdiets were irreconcilable on their face and this Court could
not inquire as to the underlying causes which may have consributed
to this inconsistency. )

APPEAL from a judgment of the Court of Appeal for
Ontario affirmining the appellant’s conviction for fraud.
Appeal dismissed, Cartwright, Ritchie and Hall JJ.
dissenting.

G. A. Martin, Q.C., and E. P. Hartt, Q.C., for the
appellant.

J. A. Hoolihan, for the respondent.

The judgment of Taschereau C.J. and Fauteux, Abbott,
Martland, Judson and Spence JJ. was delivered by

SpeNcE J.:—This is an appeal from the judgment of the
Court of Appeal for Ontario dismissing the appeal by
Henry Koury from his conviction after a trial before
Gale J. and jury upon a charge that Roy Robertson,
Henry Koury (the present appellant), Andre Begin and
D. Charles Stuart, in the month of Mareh 1960, did obtain
certain moneys therein set out by deceit, falsehood or other
fraudulent means. At the trial, these four accused were
charged in an indictment containing, inter alia, the fol-
lowing counts: [

1. The jurors for Her Majesty the Queen present that Roy Robert-
~gon, Henry Koury, Andre Begin, and D. Charles Stuart in or about
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the month of March, in the year 1960, at the City of Toronto, in
the County of York, did unlawfully by deceit, falsehood or other
fraudulent means, defraud Stadacona Mines (1944) Limited of
valuable securities, equipment and machinery, a cheque in the
amount of $300,000 drawn by Stadacona Mines (1944) Limited pay-
able to Norado Mines Limited, $50,000 in trust money, and choses
in action, to the total value of approximately Three Hundred
Thousand ($300,000) Dollars, contrary to the Criminal Code.
¥ % %

5. The said jurors further present that the said Roy Robertson,
Henry Koury, Andre Begin and D. Charles Stuart, in or about
the months of January, February and March, in the year 1960,
at the City of Toronto, in the County of York, and elsewhere,
did unlawfully conspire and agree together and with one another
to commit the indictable offence of fraud, to wit: by deceit, false-
hood or other fraudulent means, to defraud Stadacona Mines (1944)
Limited of valuable securities, equipment and machinery, a cheque
in the amount of $300,000 drawn by Stadacona Mines (1944) Lim-
ited payable to Norado Mines Limited, $50,000 in frust money,
and choses in action, to the total value of approximately Three
Hundred Thousand ($300,000) Dollars contrary to the Criminal
Code.

All four of the accused were convicted on count num-
ber 1. The three accused Robertson, Begin and Stuart
were convicted on count number 5 but Koury was ac-
quitted on that count. On appeal to the Court of Appeal
for Ontario by all four accused, the appeals were dismissed.
Koury now appeals to this Court. Leave for such appeal
was granted under the provisions of s. 597(1)(b) of the
Criminal Code upon the following grounds:

1. Did the Court of Appeal for Ontario err in law in holding that the

conviction of Koury on Count One was not inconsistent with his
acquittal on Count Five?

2. Did the Court of Appeal for Ontario err in failing to hold that the
conviction of Koury on Count One was bad in law?

3. Did the Court of Appeal for Ontario err in law in failing to hold
that there was no evidence by virtue of which the conviction of
Koury on Count One could be sustained consistently with the
acquittal of Koury on Count Five?

Ground 2 does not state a question of law for the con-
sideration of this Court and the sole issue in this appeal
is whether the conviction of Koury with his three co-
accused on count 1 should be set aside as inconsistent with
his acquittal on count 5.

The appellant submits that since he was acquitted on
the charge of conspiracy to commit the indictable offence,
he could not be convicted with others on a count of com-
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mitting that very offence. He also repeats in this Court
his submission made for the first time in the Court of
Appeal that the judge’s charge should have contained a
direction to that effect. In my opinion, the judge’s charge
was correct in both fact and law and he was under no com-
pulsion to give this direction, which was not even asked for.

In spite of the complexity of detail and the lengthy
trial, the issue, as far as this person is concerned, can be
stated in a few words. The appellant says that at a certain
time he withdrew from his association with his co-accused,
whatever that association may have amounted to at that
time, and that he took no further part in the scheme. But
the evidence shows that notwithstanding this protestation,
he went on, together with the other three co-accussd, to
take part in the stripping of the valuable assets of this
company in return for worthless assets or promises. On
thig evidence the jury properly convicted the appellant of
fraud and had that count stood alone, it could not have
been set aside on appeal. We have, therefore, this assumed
position of error. This man participated in the commission
of the fraud but he did not conspire to commit the fraud.

The trial judge correctly instructed the jury on counts
1 and 5 and he put to the jury the accused’s defence that
he withdrew from the association at a certain point of
time and that he took no part in the actual fraud except
as a friendly bystander without ecriminal intert. In
acquitting the accused of conspiracy, the jury must have
found that he withdrew from the association before the
conspiracy had been entered into, for the judge made it
very clear in his charge that the offence of conspiracy
was complete once the agreement was made.

On count 1 (the substantive offence) the judge made
it equally clear that the Crown had to show a corscious
participation in a common design and conscious and de-
liberate assistance between the aider and abettor and the
other persons. The case put against Koury on count 1 was
that he was an aider and abettor.

The two offences dealt within these two counts are
distinet and separate offences (The Queen v. Kraveniat).
There is no inconsistency that requires the quashing of
the conviction of Koury on count 1 because of his acquittal

111955] 8.C.R. 615, 21 CR. 232, 112 C.C.C. 81.
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on count 5. As to the conviction on count 1, there was 26_‘%
ample evidence to support it. The recent case in the Court Koury
of Criminal Appeal in England, Regina v. Scaramanga', mug &mmn
has no application here. This accused was convicted on  —
count 1 pursuant to a correct instruection that it was neces-

sary for the Crown to show a common intent or design

among all four accused in doing whatever the jury found

they did. Aiding and abetting pursuant to a common intent

and design is not necessarily the same thing as the con-

spiracy charged in count 5 and it is not the same thing in

this case. On this ground alone I would dismiss the appeal.

There are, however, broader implications in the argu-
ment submitted in this ease. The argument is that once
it is shown on the face of the record that there is an in-
consistency then the quashing of the conviction must
follow automatically citing Regina v. Sweetland?®. That
theory of inconsistent verdicts grew up at common law.
I can well understand its application before the constitu-
tion of a Court of Criminal Appeal when the only mode
of review, apart from the Court of Crown Cases Re-
served, was the Writ of Error, which brought before the
reviewing tribunal only the indictment, the plea and the
verdict. With a vitiating inconsistency appearing on the
face of this limited record, all that the Court of Queen’s
Bench could do was to quash the convietion.

But a case does not now come before a provincial Court
of Appeal on this limited record. We have, in addition,
the Judge's charge to the jury and the whole of the

_evidence on which it is based. We can also see in a limited
way from the objections made to the charge, how defence
counsel wishes to have his defence put to the jury. A
Court of Appeal has had no difficulty in dealing with in-
consistent convictions for theft, receiving and obtaining
by fraud relating to the same property; Kelly v. The King®.
In the same way in Cox and Paton v. The Queen*, when
the accused were charged with conspiracy to steal and steal-
ing, and conspiracy to defraud and fraud in connection with
the same property and were convicted by the jury on all
four counts, this Court decided, in affirming the Manitoba
Court of Appeal, that the offence disclosed was fraud and

1(1963), 47 Cr. App. R. 213. 2 (1957), 42 Cr. App. R. 62.

3 (1916), 54 S.CR. 220.
411963] S.CR. 500, 40 C.R. 52, 2 C.C.C. 148.
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conspiracy to defraud and not theft. To the extent in-
dicated in these cases, the Court of Appeal then can sort
out the inconsistency.

The appellant, however, argues that this case is different
and that even if the Court may look at the complete pro-
ceedings the verdicts are inconsistent. Four accused are
jointly charged with doing the act and the same four are
jointly charged with conspiracy to do that very act. The

-appellant says that in this situation it must be all or noth-

ing and that he cannot be found guilty of doing the act
with others because the jury has found that he did not
conspire to do this act with them.

In my view, this argument adopts a wrong interpretation
of the judgment in Regina v. Sweetland, where Goddard
L.C.J. said at p. 66:

This Court is not laying down in this case, and has no intension of
allowing this case to be quoted as an authority for saying, that, whenever
a verdict of Not Guilty is returned on a count for conspiracy to commit
offences and Guilty on other counts in the same indictment charging those
specific offences, or contrariwise when a verdict of Guilty is returned on
the count of conspiracy and Not Guilty on the counts charging specific
offences, the verdict is necessarily inconsistent. Each case must depend
on its particular circumstances, and it is very dangerous in circumstances of
this sort to lay down general rules which could be quoted when the facts
might be entirely different.

To give effect to this submission would be to ignore the
common sense of the trial. Courts of Appeal do not now
operate under 19th century procedural limitations. On the
evidence that we can now examine, the error, if any, is in
the acquittal on the charge of conspiracy and not in the
conviction on the substantive offence. We can say with as-
surance that on this record, which includes the whole of
the evidence, the judge’s charge and the objections of de-
fence counsel to the charge, that this man was properly
convicted and that his acquittal on conspiracy does not
vitiate this conviction or give rise to any substantial wrong
or miscarriage of justice. We are not compelled to defer
to this acquittal for the purpose of quashing the conviction
on fraud. We are not. engaged in a process of logic chopping
and we are entitled to look at the facts behind the record
of the acquittal.

It has been stated that there was error on the part of
the trial judge in not instructing the jury that they could
not acquit on conspiracy and at the same time bring in a
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verdict of guilty on the substantive offence. This seems to Eﬁf

me to ignore the theory put forward by the defence at the Koury
trial and which the trial judge submitted to the jury. This pgg &,EEN
was that the appellant withdrew from association with his Spence .
co-accused at a certain time before there was any conspiracy ——
and that he should be acquitted on this count. Further, the
defence submitted that the jury should find that he did
not participate in the commission of the fraud because he
was merely there as a friendly bystander without any
criminal intent. The two defences had to be put together.
There would have been error if the judge had not instructed
the jury along these lines. The jury rejected one of these
defences but gave effect to the other, which merely means
that they were saying that at a certain time this man did
withdraw from his association. I think that they were
wrong in so finding in view of the subsequent conduct of
the accused but this makes no difference. I do not think
that the trial judge could have put it to the jury that it
was all or nothing.
It was never put to the trial judge that he should con-
sider the possibility of inconsistent verdicts and instruct
the jury accordingly. Indeed, when the jury came back
with these verdicts which are now said to be inconsistent,
he was not asked to instruct the jury to deal with the sup-
posed inconsistency. There was no error in the conduct of
this trial and I am prepared to decide (a) that the appel-
lant was properly convicted on count 1; (b) that there was
no substantial wrong or miscarriage of justice.

The principle stated in Regina v. Sweetland, supra, that
there is no general rule that whenever there is an acquittal
on a count of conspiracy to commit certain offences and a
conviction on other counts in the same indictment charging
those specific offences, the verdict is necessarily inconsist-
ent, was never challenged in argument by the appellant. In
view of that principle, I have some doubt as to whether
there is any question of law which would give this Court
jurisdiction under s. 597 of the Criminal Code.

The jurisdiction of the Court of Appeal to have allowed
the appellant’s appeal, had it thought fit so to do, is de-
fined in s. 592 of the Criminal Code. It could have done
so if it were of the opinion that:

(1) The verdict of the jury on count one was unreasonable or could
not be supported by the evidence.
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1964 (ii) The judgment of the trial court should be set aside on the ground
Koury of a wrong dem.smn fm a qut.astu.)n of law.
. (iii) There was a miscarriage of justice.
TaE QUEEN

Spence J. There has been no submission that there was a wrong

—  decision on a question of law by the trial Court, other than

the suggestion, not made at the trial, that the jury ought

to have been instructed in the charge regarding the pos-

sibility of inconsistency of verdicts, which submission I do

not accept. The case before the Court of Appeal must have

been based upon the proposition that the verdict of the

jury on count one was unreasonable and could not be sup-

ported by the evidence in the light of the appellant’s
acquittal on count five.

Does the refusal of the Court of Appeal to allow the
appellant’s appeal on those grounds raise an issue of law?

This is not a case within those authorities cited by the
appellant in which one person has been found guilty of
conspiracy and all the other alleged conspirators have been
acquitted, or in which one person has been found guilty of
being accessory to a murder when all of the alleged murder-
ers have been acquitted. In this case the law is that the
verdiet of guilty of the specific offence is not necessarily
inconsistent with an acquittal on a charge of conspiracy to
commit that offence. Whether or not the verdiet of guilty
was unreasonable or could not be supported by the evidence
would appear to involve a decision, in the light of all the
circumstances of the case, on a question of mixed law and
fact.

I do not, however, wish to express any final opinion on
this isue, particularly as it was not raised by the respond-
ent and consequently was not argued before us.

I would therefore dismiss the appeal.

The judgment of Cartwright, Ritchie and Hall JJ. was
delivered by

CartwricHT J. (dissenting):—This appeal is brought,
pursuant to leave granted by this Court, from a unanimous
judgment of the Court of Appeal for Ontario dismissing
an appeal from the conviction of the appellant before Gale
J. and a jury at the Toronto assizes.

The trial commenced on March 19, 1962, and ended
on May 16, 1962.
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The appellant was indicted jointly with three other li’ff
persons, Robertson, Begin and Stuart. The indictment con- Kouvry
tained eight counts in each of which the four accused were gy gzbmu

jointly charged. Cartwright J.

Counts 1 and 5 with which we are chiefly concerned read —
as follows:

1, The jurors for Her Majesty the Queen present that Roy Robertson,
Henry Koury, Andre Begin and D. Charles Stuart in or about the month
of March, in the year 1960, at the City of Toronto, in the County of York,
did unlawfully by deceit, falsehood or other fraudulent means, defraud
Stadacona Mines (1944) Limited of valuable securities, equipment and
machinery, a cheque in the amount of $300,000 drawn by Stadacona Mines
(1944) Limited payable to Norado Mines Limited, $50,000 in trust money,
and choses in action, to the total value of approximately Three Hundred
Thousand ($300,000) Dollars, contrary to the Criminal Code.

5. The said jurors further present that the said Roy Robertson, Henry
Koury, Andre Begin, and D. Charles Stuart in or about the months of
January, February, and March, in the year 1960, at the City of Toronto, in
the County of York, and elsewhere, did unlawfully conspire and agree
together and with one another to commit the indictable offence of fraud,
to wit: by deceit, falsehood or other fraudulent means, to defraud
Stadacona Mines (1944) Limited of valuable- securities, equipment and
machinery, a cheque in the amount of $300,000 drawn by Stadacona Mines
(1944) Limited payable to Norado Mines Limited, $50,000 in trust money,
and choses in action, to the total value of approximately Three Hundred
Thousand ($300,000) Dollars contrary to the Criminal Code.

It will be observed that the indictable offence which it is
alleged in count 5 that the four accused conspired to com-
mit is the substantive offence which it is charged in count
1 that they did commit.

Count 2 charged the four accused with having defrauded
Guaranty Trust Company of Canada of $50,000 in trust
money. This is the same $50,000 as that referred to in
count 1. Count 2 was framed to cover the possibility of
this money at the time it was taken being regarded as the
property of the Trust Company rather than of Stadacona
Mines (1944) Limited.

Counts 3 and 4 were alternative to counts 1 and 2, they
charged theft (rather than fraud) in regard to the same
property as was described in counts 1 and 2.

Counts 6, 7 and 8 charged the four accused with con-
spiring to commit the substantive offences charged in
counts 2, 3 and 4.

The jury found all four of the accused guilty on count
1, adding a recommendation for leniency as to Koury and
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Begin; they found Robertson, Begin and Stuart guilty on
count 5, adding a recommendation for leniency as to Begin;

THE a‘mN they found the appellant not guilty on count 5; they found

Cartwright J.

Stuart alone guilty on count 2; on all the remaining counts
they found all the accused not guilty.

All of the accused appealed against their convictions to
the Court of Appeal. All of the appeals were dismissed.
Koury alone has appealed to this Court.

The questions of law upon which leave to appeal to this
Court was given are as follows:
1. Did the Court of Appeal for Ontario err in law in holding that the

conviction of Koury on count one was not inconsistent with his acquittal
on count five?

2. Did the Court of Appeal for Ontario err in failing to hold that the
conviction of Koury on count one was bad in law?

3. Did the Court of Appeal for Ontario err in law in failing fo hold
that there was no evidence by virtue of which the conviction of Kcury on
count one could be sustained consistently with the acquittal of Kcury on
count five?

It is not necessary to state the facts at any great length.
Stadacona Mines (1944) Limited, hereinafter referred to
as “Stadacona”, was a mining company. Early in 1960 it
no longer had a producing property and was losing money.
Prior to March 10, 1960, Robertson owned, or controlled
through other companies, 625,000 shares of Stadacona; this
was said to be a sufficient number of shares to give him
working control of that company. He was its president.

On the morning of March 10, 1960, Stadacona owned
assets of $368,196 consisting of the following:

Mining equipment valued at $35,000;
Negotiable securities valued at $40,000;

‘Accounts receivable in the form of call loans owed to it almost entirely
by the accused Robertson and his companies; $175,000;

Cash deposited in a new bank account at the Guaranty Trust Com-
pany, Toronto on March 10, 1960, $118,196.

By the end of that day Stadacona had parted with all
of the above-mentioned assets except $68,196. The main
step by which this was brought about was the making of a
call loan by Stadacona to a company called Norado Mines
Limited, hereinafter referred to as “Norado”, which was
said to be without assets.
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On March 7, 1960, Koury, who had previously controlled 26_4,
Norado, had turned over the control of that company to Koury
v

Stuart. Tar Queex

As a result of the transactions carried out on March 10 Cartwright J.

Robertson received in money, equipment, securities and by —
the extinguishment of his indebtedness to Stadacona
$250,000. For this he transferred his 625,000 shares to
Norado; these were said to be worth less than $75,000;
Norado which had no other assets paid for these shares with
the money loaned to it, without security, by Stadacona.
The transaction was put through by new directors of both
companies, who had little business experience, and were
selected by Stuart. Shortly afterwards Stuart caused
Norado to pay out to him the $50,000 remaining in its bank
account in the Guaranty Trust Company in exchange for
some mining claims stated to be of little value. As Stuart
alone was convicted on count 2 and all the accused were
acquitted on count 6 the jury must have taken the view
that this last-mentioned transaction was that of Stuart and
that the other three accused were not involved in it.

In the negotiations between Robertson and Stuart lead-
ing up to the main transaction above referred to Begin
acted as Robertson’s lawyer and Koury acted as Stuart’s
lawyer. Koury from time to time consulted Mr. Stirrett a
solicitor in Toronto. It was the theory of Koury's defence
that as soon as Stirrett advised him that the proposed
transaction, and particularly the making of the call loan
of $300,000, was an improper one he dissociated himself
from it and that anything he did thereafter was done as
a mere matter of courtesy. The theory of the Crown, on
the other hand, was that Koury took an active part in the
completion of the transaction and particularly that he co-
operated in arranging the necessary meetings, indicated
the manner in which the call loan to Norado should be
authorized and assisted in carrying out the delivery of the
share certificates from Robertson to Stuart.

The charge of the learned trial judge was, of necessity,
a lengthy one. He made it clear to the jury that in his
view it was open to them to conviet or to acquit Koury on
count 1 and also on count 5. He did not tell them that if
they acquitted him on either of these counts they should
acquit him on both. With respect, in my opinion, he ought
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194 to have done so. After reading the opening address to the

Kourr jury of counsel for the Crown, the charge of the learned
TaE inEEN trial judge and the relevant evidence which counsel for the
Cartwrria appellant and for the respondent called to our attention, I

artwright J, .. . . :
—  find it impossible to see how the jury could consistently
acquit the appellant on count 5 and conviet him on count 1.

There is no evidence that Koury sought for himself or
obtained any part of the assets of which Stadacona was
defrauded. The theory of the Crown was that knowing
the dishonest purposes of Robertson and Stuart he aided
them in carrying them out. If he did this, in the circum-
stances of this case, he would have been guilty of con-
spiring with them and that he did so conspire has been
negatived by the verdict of not guilty on count 5 which
stands unimpeached.

It is well settled, and indeed I did not understand it to
be questioned in argument, that where an accused is con-
vieted on one charge and acquitted on another and the ver-
dicts are inconsistent the conviction cannot stand. Whether
or not two verdicts are inconsistent depends upon the par-
ticular circumstances of the case in which the question
arises.

The judgment of the Court of Appeal was delivered orally
by the learned Chief Justice of Ontario at the conclusion
of the argument which had taken up four days. The ques-
tion with which we are concerned was dealt with as follows:

As to the accused Koury, it was argued on his behalf, . . . szcondly,
that the conviction on count 1 was inconsistent with the acquittal on
count 5. . . . As to the second contention, Mr. Martin referred to and
relied particularly and mainly upon the case of Regina v. Sweetland,
42 CAR. p. 62. It was made abundantly plain in that case that the
decision was reached on the particular facts and that the Court was not
laying down any principle of law. We are of the opinion that the facts
in the case at bar are different from those in the Sweetland case, 42 Cr.
App. R. 62. In our opinion the proper principles were stated in Rez v.
Lenton (1947) O.R. 155 at p. 161 and R. v. Kupferberg 13 Cr. App. R. 166
at p. 168.

In R. v. Kupferberg®, the conviction of the appellant was
at a trial subsequent to the one at which he had been
acquitted of conspiracy. The argument of the defence was
based on a plea of autrefois acquit. There appears to have
been no direct reference to the rule that inconsistent verdicts
cannot stand or to an argument based on res judicata such,

1 (1918), 13 Cr. App. R. 166, 34 T.L.R. 587.
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for example, as was dealt with in Sambasivam v. Public ~ 196

Prosecutor, Federation of Malaya®. The passage in the judg- KO;?RY
ment in Kupferberg’s case on which counsel for the respond- Tar Quesy
ent relies is at p. 168 and reads as follows: Cartwright J.

Counsel further contended that the appellant was entitled successfully
to plead autrefois acquit at the second trial, because at the first trial he
had been acquitted of certain charges of conspiracy which were framed
under the same Regulation as that which formed the basis of the charges
made against him at the second trial. That also appears to the Court to be
an erroneous contention. A charge of conspiracy is not the same as one
of aiding and abetting. It is true that in many cases aiding and abetting
is done by the mutual consent of the criminals, but it is not essential that
it should be. For a plea of autrefois acquit to be maintainable, the offence
of which the accused has been acquitted and that with which he is charged
must be the same in the sense that each must have the same essential
ingredients. The facts which constitute the one must be sufficient to justify
a conviction for the other. To prove conspiracy against the appellant, it is
necessary that an agreement, express or implied, should be proved to the
satisfaction of the jury, but it is quite unnecessary to prove such agree-
ment where the charge is one of aiding and abetting. In the latter case,
it is only necessary to show that the appellant appreciated what was
going on and did something to further it.

It seems clear that if the Court in Kupferberg’s case had
considered that the aiding and abetting by the accused was
done with the mutual consent of those who had been
indicted with him on the conspiracy count his appeal would
have been allowed.

In the case at bar there is no room for the suggestion that
Koury gave any unsolicited aid or did anything to further
the perpetration of the fraud otherwise than with the con-
sent of and in co-operation with the other accused. When-
ever he indicated a desire to withdraw either Stuart or Begin
or both of them pressed him to continue his assistance.

In Lenton’s case?, the accused and one Hicks were charged
with conspiring to commit the indictable offence of forcibly
seizing or confining one Neilson and also with the substan-
tive offence of unlawfully seizing and confining him. Both
the accused and Hicks were acquitted on the conspiracy
count and convicted of the substantive offence. The part
played by the accused was confined to the sending of tele-
grams. He first learned of the matter after Neilson had been

1119501 AC. 458.

2119471 O.R. 155,3 CR. 41,8 CCC. 1,
90131—5



226 RCS. COUR SUPREME DU CANADA (19641

1964 seized and confined. Following the receipt of a telegram from

Koury one Schmaltz reading:

v,
THE QUEEN Arrived Jackfish met nine scabs aboard train they return with
Cartjw_rght J‘J . Osipindo union men steamer Kenora has 26 scabs aboard they hollered
= from boat they were locked aboard two days we hold company man
F. Neilson Steamer Kenora gone out to anchor advice immediately what
to do urgent two steamers in bay boys are under pressure to sail contact

police.

the accused sent a telegram to Hicks reading:

Hold official stop have two pickets inform citizens of our esse stop
request them wire Minister of Justice to take action stop hold the fort
we are taking case to R.C.M.P. and will swear out warrant stop excellent
work.

The only passage in the reasons touching the question
with which we are concerned reads as follows:

As to the first point, it was quite open to the jury to find that although
appellant and his alleged co-conspirators arrived at no common agreement
to commit the indictable offences as charged, yet appellant, within the
meaning of s. 69 of the Code, and independently of any conspiracy coun-
selled or procured the confining of Neilson. Upon the evidence there is no
inconsistency in these findings. Even accepting appellant’s own evidence
as to the contents of the telegram of 6.55 am., it was quite open to the
jury to believe that appellant was counselling or procuring Hicks to detain
Neilson in the complete absence of any conspiracy between them io bring
about such detention.

The Court amended the conviction to read guilty of
unlawfully confining Neilson instead of guilty of unlawfully
and forcibly seizing and confining Neilson.

It seems obvious that the accused could not have been
a party to a conspiracy to bring about Neilson’s detention
since that had been brought about before the accused was
brought into the matter at all. I cannot find that this judg-
ment enunciates any principle helpful in the decision of the
case at bar.

In R. v. Sweetland*, Lord Goddard, giving the judgment
of the Court of Criminal Appeal, said at p. 66:

This Court is not laying down in this case, and has no intention of
allowing this case to be quoted as an authority for saying, that, whenever
a verdict of Not Guilty is returned on a count for conspiracy to commit
offences and Guilty on other counts in the same indictment charging those
specific -offences, or contrariwise when a verdict of Guilty is returned on
the count of conspiracy and Not Guilty on the counts charging specifie
offences, the verdict is necessarily inconsistent. Each case must depend on
its particular circumstances, and it is very dangerous in circumstances of

1(1957), 42 Cr. App. R. 62.
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this sort to lay down general rules which could be quoted when the facts
might be entirely different.

At p. 68 the Lord Chief Justice said:

It may be that this matter would have been cleared up if the Recorder
had told the jury to consider their verdict further. As he did not do so,
we think that Mr. Clarke is justified in saying that in this particular case
there does appear to be on the face of it an inconsistency in the verdict.
Persons are said to be guilty of acting together, which is of course, con-
spiracy, in obtaining cheques by false pretences while at the same time they
are said to be not guilty of conspiring to obtain them by false pretences.

In the case at bar Koury could only be convicted on
count 1 if the jury were satisfied that he was acting in con-
cert with the other accused. There is no suggestion in the
‘evidence that he committed some independent act of fraud
on Stadacona and had there been such evidence he could
not have been convicted of that independent act on a count
charging him jointly with the other three accused who were
convicted. The authorities on this point are collected in the
recent judgment of the Court of Criminal Appeal, delivered
by Lord Parker of Waddington, in R. v. Scaramanga®. The
effect of the judgment is summarized in the following para-
graph at p. 220:

In our judgment, except where provided by statute, when two persons
are jointly charged with one offence, judgment cannot stand against both

of them on a finding that an offence has been committed by each
independently.

The circumstances of the case at bar appear to me to fall
directly within the last sentence quoted above from the
judgment of Lord Goddard at p. 68 of Sweetland’s case.
Adapting his words to the facts of the case before us, Koury
is said to be guilty of acting together with Robertson, Begin
and Stuart, which is of course conspiracy, in defrauding
Stadacona while at the same time he is said to be not guilty
of conspiring with Robertson, Begin and Stuart to defraud
Stadacona. In my opinion the conviction of Koury on
count 1 is inconsistent with his acquittal on count 5 and
cannot stand.

When these two inconsistent verdicts were rendered it
would have been proper for the learned trial judge to have
given the jury a further direction, pointing out the incon-
sistency, and to have sent them back to reconsider their

1(1963), 47 Cr. App. R. 213.
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Eff verdicts' as to Koury on counts 1 and 5. Had this course

Kourr been followed no one can say what the result would have

THE a.UEEN been.
CartwrightJ. 1 Would allow the appeal, direct that the verdiet finding
——  the appellant guilty on count 1 of the indictment be quashed
and that a verdict of acquittal be entered.

RircuiE J. (dissenting):—The facts giving rise to this
appeal have been fully set forth in the reasons of other
members of the Court and I will endeavour not to repeat
more of what they have said than is absolutely necessary
for the purpose of making my views clear.

Having regard to the charge of the learned trial judgs and
to those parts of the evidence to which our attention was
directed by both counsel, I am of opinion that the verdict of
the jury on count 5 of this indictment constitutes a finding
that three of the accused agreed to a plan for defrauding the
Stadacona Mines (1944) Limited but that the fourth (the
appellant) who was familiar with the details of the plan,
joined the others and played a vital role in putting the plan
into effect without having agreed to do so. The verdict on
count 1, which means that the appellant’s acts of co-opera-
tion in the perpetration of the fraud were acts done in
furtherance of a common unlawful intent to defraud, is,
in my opinion, inconsistent with the finding on the con-
spiracy count.

There can be no doubt that a clear distinction exists
between the crime of conspiracy to commit an indictable
offence and the erime of committing that offence, and it is
also clear to me that a man who has been tried and acquitted
of conspiracy to commit an offence could later, when tried
alone, be properly convicted of having aided and aketted
in the commission of the same offence, providing that the
acts of those participating in its commission were not so
inter-dependent as to be consistent only with their having
been the product of pre-arrangement between the partic-
ipants. (See Rex v. Kupferberg'; Preston v. The King?).

It is to be observed also that where two people are tried
together on two counts—one of conspiracy and the other
of committing the substantive offence—there is not neces-
sarily any inconsistency in a verdiet which acquitted them

/1(1918), 13 Cr. App. R. 166 at 168, 34 T.L.R. 587.
2119491 S.CR. 156, 7 CR. 72, 93 C.CC. 81.
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both of conspiracy and found one only to be guilty of the Eﬁj

substantive offence. In such a case the verdict is consistent Koury
with the crime having been committed by one alone and Ty Quaey
with there having been no conspiracy. (See the recent case Ritehio .
of Anandagoda v. The Queen'). _—

The most frequently quoted definition of conspiracy is
that to be found in the reasons for judgment of Willes J. in
Mulcahy v. The Queen?, where he said:

A conspiracy consists, not merely in the intention of two or more, but
in the agreement of two or more to do an unlawful act or to do a lawful
act by unlawful means. So long as such a design rests in intention only it
is not indictable. When two agree to carry it into effect, the very plot is
an act in itself and the act of each of the parties, promise against promise,
actus contra actum, capable of being enforced if lawful, punishable if for a
criminal object, or for the use of eriminal means.

This definition has frequently been cited in support of
the proposition that before the conspiracy can be complete
there must be evidence both of common design and of an
agreement to carry that design into effect. It is, however,
well to remember what was said by Lord Alverston in Rex
v. Tibbets®, where he commented on the Mulcahy definition
in the following terms:

Tt is plain that the very learned Judge was there speaking of a case in
which the criminal intention has not been carried into effect, and he says
that in such a case the very promise to do—such a promise as would be
binding for a lawful purpose—is an act which negatives the suggestion that
the matter rests in intention only. He never said that when the unlawful
purpose had been carried out no indictrment for conspiracy can be main-
tained unless a concerted action has been preceded by such a contract
between the conspirators as if the purpose had been lawful, would have
given ground for a lawsuit. His definition is not of conspiracy, but of a
kind of conduct which is sufficient to make the concerted action pass from
the stage of intention into that of action.

If the appellant had been a party to the conspiracy to
defraud for which his co-accused were convicted, then his
acts of participation in the perpetration of the fraud itself
would, as I see it, have been a part, and an essential part,
of the conduct which caused the common unlawful design
of the conspirators to pass from the stage of intention into
that of action. As he has been found not guilty of that con-
spiracy, his acts cannot have that quality and if they were
not acts done in furtherance of the common unlawful intent

1119621 1 W.L.R. 817. 2(1868), L.R. 3 H.L. 306 at 317.
3119021 1 K.B. 77 at 89.
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and design to which his fellow defrauders had been found
to have agreed, then they cannot, in my view, justify a find-
ing of guilty on the first count of the indictment.

If the appellant had withdrawn from the conspiracy and
rejoined it in time to assist in knowingly carrying out its
illegal object, then his participation would, in my opinion,
have made him a co-conspirator and the finding that he had
no part in the conspiracy could therefore in my view, only
be justified on the basis of his active participation having
been innocent and devoid of fraudulent intent.

The evidence against the appellant, if believed, was, in
my opinion, only consistent with mutual consent between
himself and his fellow accused in the execution of their
common unlawful design and, as I have indicated, the find-
ing that there was no such mutual consent carries with it
the corollary that the appellant cannot have participated
jointly with his co-accused in the manner alleged in count 1.

It was strongly suggested by counsel for the respondent
that the verdict should be construed as an acceptance by the
jury of the accused’s story that he had withdrawn from the
conspiracy before the fraud was actually perpetrated, but
that they treated the acts which he thereafter performed
in furtherance of the common unlawful design as being the
acts of an aider and abettor rather than being the innocent
acts of courtesy which the appellant swore that they were.
It appears to me, as I have indicated, that the verdicts on
counts 1 and 5 are irreconcilable on the face of it and I do
not feel competent to inquire as to the underlying causes
which may have contributed to this inconsistency.

In the case of Rex v. Cooper and Compton*, the jury had
returned a verdict finding the appellants guilty on a count
charging conspiracy but not guilty on several other counts
charging the commission of the substantive offences involved
in the conspiracy. Having regard to the circumstances dis-
closed in the evidence, the Court of Criminal Appeal found
the verdicts to be unreasonable and in the course of his
reasons for judgment Humphreys J. said:

The learned Judge then said to counsel for the defence: “As 1 under-
stand the verdict . . . . what they have found is that there was a conspiracy
existing between these two men to steal in the course of their duties, but
that they are agreed, so far as the particular instances before the court are

1(1947), 32 Cr. App. R. 102.
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concerned, that conspiracy was not in fact carried out”, and counsel for
the defence said that that was the way he understood the verdict.

That is the way in which the verdict has been construed in this court,
and it may be that it is correct, but this court takes the view, and always
has taken the view, that we are not prepared to speculate on what a jury
meant by a verdict which they have returned. We can only deal with the
actual language used by the jury in returning the verdict. In the course of
the argument a number of theories have been put forward on what the
jury may have thought. We do not join in that speculation. All we can
say is that the jury have said in terms: “We are not satisfied with the case
for the prosecution on counts 2 to 9. We are satisfied with the case for the
prosecution on count 1”, and they returned verdicts accordingly.

These observations, in my opinion, apply to the considera-
tion of the jury’s verdict in the present case.

For these reasons as well as those stated in the reasons
for judgment of my brother Cartwright, I would allow this
appeal and direct that the matter be disposed of in the man-
ner proposed by him.

Appeal dismissed, CARTwRIGHT, RircuHIE and Haru JJ.
dissenting.

Solicitor for the appellant: G. Arthur Martin, Toronto.

Solicitor for the respondent: John A. Hoolihan, Toronto.

DAME ENNI PARTANEN AND

OTHERS (Plaintifis) ............ g APPELLANTS;

AND

LA COMMISSION DE TRANSPORT

DE MONTREAL (Defendant) .... s RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH , APPEAL SIDE,
PROVINCE OF QUEBEC

Motor Vehicles—Pedestrian—Fatal accident—Onus of proof—Presumptions
of facts—Possibilities—Balance of probabilities—Civil Code, arts. 1056,
1242—Motor Vehicles Act, B8.Q. 1941, c. 142, s. 53.

The plaintiff’s husband was found dead lying face down on the roadway
with his legs on the sidewalk. His numerous injuries, all to the upper
part of the body, were the result of pressure having been applied on
his left side while his right side was pressed against a stationary
object, presumably the curb of the sidewalk. Marks made by a big tire

*PresENT: Taschereau C.J. and Cartwright, Fauteux, Abbott and
Hall JJ.
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were found on his right wrist and part of the sleeve of his shirt. One
of the defendant’s autobuses had passed the scene of the accident at
about that time and the tread of its right back wheel matched the
marks on the wrist and sleeve of the victim. There were no eye-
witnesses to the accident. The plaintiff alleged that her husband died
as a result of his having been crushed by the wheel of an autobus
owned and operated on behalf of the defendant.

The trial judge held that the plaintiff had not made the proof necessary
to bring into play the presumption of s. 53 of the Motor Vehicles Act,
R.S.Q. 1941, c. 142, and that, in any event, the presumption has been
rebutted. The majority in the Court of Appeal held that the presump-
tion did not apply, and the dissenting judge held that it applied and
that the defendant had failed to rebut it. The plaintiff appealed to this
Court.

Held: The appeal should be allowed.

Per Curiam: The evidence clearly demonstrated that there has been a
contact between the victim and the fire of the defendant’s autobus.
The presumption of fault established under s. 53 of the Motor Vehicles
Act was raised. The only defence was that the defendant’s vehicle had
not struck the victim and that its driver had driven in a careful and
prudent manner. The presumption was not rebutted. The damages were
not excessive.

Per Cartwright J.: Upon the balance of probabilities the chances of the
marks on the victim’s wrist and shirt having been made by any other
vehicle were negligible. The most probable inference to be drawn from
the known facts was that the same vehicle inflicted all the injuries.
The defendant did not discharge the onus cast upon it by s. 53 of the
Motor Vehicles Act.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Provinee of Quebec!, affirming a judg-
ment of Deslauriers J. dismissing the action. Appeal allowed.

Pierre Durand, for the plaintiffs, appellants.
Robert Bouchard, Q.C., for the defendant, respondent.

The judgment of Taschereau C.J. and Fauteux, Abbott
and Hall JJ. was delivered by

ABoTT J.:—This appeal is from a majority judgment of
the Court of Queen’s Bench! confirming a judgment of the
Superior Court which dismissed claims in damages by appel-
lants personally and by the appellant Dame Enni Partanen,
as tutrix, on behalf of her five minor children. These claims
arose out of the death of one Joseph Niggemann, the hus-

171962] Que. Q.B. 701.
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band of the appellant Enni Partanen, which occurred on
the evening of February 5, 1955, allegedly as a result of his
having been crushed by the wheel of an autobus owned by
and operated on behalf of the respondent.

There were no eye-witnesses of the accident. The facts—
as to which there is now no real dispute—were found by the
learned trial judge to be as follows:

Le 5 février 1955, un peu aprés 9.30 heures du soir, Roger Clavel, con-
duisait vers lest, sur 'avenue Notre-Dame de Grice, un autobus de la
Commission de Transport de Montréal. En dépassant lintersection de
Tavenue Oxford, il apercut du c6té nord, un homme gisant sans mouvement.
Il arréta son véhicule immédiatement et en descendit suivi de deux pas-
sagers: Louis Emile Vigneault et Ginette Désaulniers, pour lui porter
gecours,

L’homme était étendu 3 plat ventre, de biais, moitié dans la rue, moitié
sur le trottoir. Sa téte était face contre le pavé de la rue, dans la direction
ouest, ses jambes étaient sur le trottoir en direction est. Sa main droite
était étendue dans le prolongement de sa téte. Son chapeau était un peu
en avant de sa téte. On le retourna. Il était mort.

L’endroit ol reposait le cadavre était P'asphalte de la rue, puis une
déclivité s'élevant abruptement de la rue vers le trottoir & une hauteur
d’environ 18 pouces. Cette pente et le trottoir étaient glacés, sales et
raboteux.

L’homme mort fut identifié comme Joseph Niggemann, 50 ans,
demeurant & 4200 Oxford, Montréal. II était I'époux de la demanderesse,
Dame Enni Partanén, poursuivant en son nom et en qualité de tutrice &
ges cing enfants mineurs, et le pére de l'autre demandeur: ROBERT
NIGGEMANN.

I’autopsie a révélé plusieurs blessures et ecchymoses allongées et
étroites sur le flanc gauche et 'hémithorax gauche, la face antérieure et
latérale gauche, des fractures & neuf cbtes du c6té gauche et & sept du
c0té droit, une fracture de la clavicule droite, un embrochement des
poumons, la rupture du coeur et des poumons, une hémorragie abondante.
On a relevé des blessures au menton et & la tempe du c6té droit faites par

choc sur une surface dure ou par frottement.

Le Docteur Jean-Marie Roussel, médecin-légiste, qui a procédé & cette
autopsie, a déclaré que les blessures ci-dessus décrites étaient dues, non &
un écrasement, mais & une pression exercée particuliérement sur le cbté
gauche du défunt, alors qu'il avait le c6té droit appuyé contre une surface
dure, telle qu'une chaine de trottoir.

Le Docteur Roussel, en faisant ses expertises, a constaté que le défunt
portait sur la peau du poignet droit une empreinte d’un gros pneu. Cette
empreinte se prolongeait sur U'extrémité de la manche droite de la chemise
du défunt, produite comme piéce P-5. Il en a é&té conclu que cette empreinte
avait été laissée par le passage d'un véhicule lourd.
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Le détective Marc Maurice, de la cité de Montréal, faisant enquéte,
retraga sur I'autobus 1195 de la Commission de Transport de Montréal, un
pneu sur la roue droite arriére dudit véhicule, pouvant avoir fait ces
empreintes. Cet autobus avait circulé avenue Notre-Dame de Grécs, prés

CoMMISSION de J’avenue Oxford, vers le temps ol Joseph Niggemann y fut trouvé mort.

pE TrRANS-
PORT DE
MoNTREAL

Abbott J.

As I have said, there is no serious dispute as to these facts
as found by the learned trial judge. The principles of law
to be applied are also well established; Rousseau v. Ben-
nett'. The questions in issue are as to the inferences to be
drawn from the established facts and in particular—

1. Whether the death of Niggemann was caused by his
having been struck by the wheel of an autobus owned
and operated on behalf of respondent, thus giving rise

to the presumption of fault established under s. 53 of
the Motor Vehicles Act, R.S.Q. 1941, c¢. 142 and

2. If it was, whether respondent has rebutted such
presumption.

As to the first of these questions the learned trial judge
held that the appellants had not made the proof necessary
to bring the presumption into play and that even if it did
apply, such presumption had been rebutted. Rinfret and
Owen JJ. in the Court below held that on the evidence the
presumption of fault under s. 53 of the Motor Vehicles Act
did not apply. Bissonnette J. dissenting, held that it did,
and that respondents had failed to rebut such presumption.
I am in respectful agreement with him on both points.

Whether the victim’s death was due to his having been
crushed by the rear wheel of autobus no. 1195 ownsad by
and operated on behalf of respondent, depends primarily
upon the evidence given by Dr. Roussel and by Detective
Maurice. As to this, I adopt the following statement of
Bissonnette J.:

Il est prouvé sans aucune contradiction que I'examen de Niggemann
indiquait une empreinte sur son poignet droit, que celle-ci se prolongeait
sur sa chemise et que les sculptures antidérapantes qu'on y relevait étaient
nettement identiques & celles que comportait la semelle du pneu. Je sou-
ligne immédiatement qu’il serait, hors de toute vraisemblance, que ces
empreintes auraient été faites par le pneu d’un autre véhicule qui e serait
trouvé au méme endroit deux ou trois minutes plus t0t. Et la raison qui
confirme cette assertion, c’est que ce pneu avait été non seulement rechapé
mais qu’d cette fin, on avait employé un moule particulier importé de Lidi,

1119561 SCR. 89.
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Californie. Cette preuve émane d’un contremaitre de lintimée et elle est 1964
par elle-méme concluante sur ce point. Refuser de trouver 14 une présomp- PARTANEN
tion répondant aux exigences jurisprudentielles, ce serait élever les simples et al.

présomptions de I'’homme au degré d’'une preuve métaphysique et v.
mathématique. CoMMISSION
DE TrANS-

La preuve incontestée d’un rapport direct, étroit et uniquement con-  porr DB
cluante dans un sens établit que se produisit entre le défunt et 'autobus un MoONTREAL
contact et que l'intensité -de celui-ci n'a pu avoir un effet autre que de A —

.. bbott J.
provoquer la mort. En effet, selon le témoignage du D" Roussel, de par -
la nature des blessures qui en sont résultées, la seule déduction médicale
possible, c’est de retenir que coincé entre l'autobus et la levée de glace,
Niggemann a subi une telle pression que celle-ci fut cause d’une hémorragie
abondante de la poitrine, de la perforation des poumons et de la rupture du
cceur. La force de cette pression latérale fut telle qu’elle entraina la mort,
méme si la victime ne passa pas sous la roue du lourd véhicule. Or, il est
impossible de concevoir qu’il plit exister un rapport de cause a effet avec
un autre véhicule. En raison de la relation parfaite qui a été prouvée entre
les empreintes sur le corps et la chemise du défunt et celle relevée sur la
Toue, empreinte, dans ce dernier cas, qui était le prolongement des autres,
un peu comme la réunion de deux piéces dans un casse-téte qui ne peuvent
g'ajuster autrement, il devient absolument invraisemblable de poser méme
I'bypothése que les empreintes pourraient résulter d’un contact avec un
autre véhicule. De mé&me qu'il est d’un illogisme évident de prétendre que
le défunt aurait pu &tre renversé par une autre voiture; bref, tant qu’il
ne sera pas possible de repousser ou d’expliquer P'empreinte sur la roue,
marque qui est la continuation de celle apparaissant sur le poignet droit,
on demeure en face d’'un fait qui, physiquement, métaphysiquement con-
duit & une conclusion irréfutable, irrésistible. Et alors il ne s’agit pas d’une
simple présomption susceptible, en raison de sa force, de faire accepter
un rapport causal mais de la preuve d’un fait matériel qui, parce qu’il
rendait invraisemblable toute autre déduction, devait suffire & convaincre
le tribunal que I'autobus était entré en contact avec le corps de la victime.

Au reste, méme si, dans ce fait matériel, on y veut voir qu'une simple
présomption de I'homme, celle-ci a des caractéres tels d’intensité, de puis-
sance et de logique qu’elle repousse méme toute théorie de possibilités, de
conjectures.

Respondent’s defence was that its vehicle had not struck
Niggemann. The only evidence tendered on behalf of re-
spondent to rebut the presumption of fault, was that of the
driver Boucher, who testified that he had driven his autobus
in a careful and prudent manner. In agreement with Bisson-
nette J. and for the reasons which he has given, in my
opinion the respondent failed to rebut the presumption of
fault under s. 53.

There remains the question as to the quantum of dam-
ages. At the time of his death the victim was fifty years
of age. He was sole proprietor of a modest business enter-
prise, his net annual revenue having been in the vicinity of
$5,000 per annum. After his death this small business was
sold for a low price. He left surviving him six children of
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whom five were minors at the time this action was insti-
tuted, their ages ranging from six to nineteen years. In his
dissenting reasons Bissonnette J. fixed the damages sus-

COM%HSSION tained at the sum of $35,500, apportioned as follows:

pE Trans.
PORT DE
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Abbott J.

Dame Enni Partanen personally ....... $ 18,000
Robert Niggemann personally ......... 500
Barbara aged 19 years ................ 1,500
Peter Alfred aged 12 years ............ 3,000
Thomas Otto aged 11 years ............ 3,000
Carola Enni aged 8 years .............. 4,500
Irma Rita aged 6years ................ 5,000

$ 35,500

In my opinion these amounts are not excessive and I am
prepared to accept them.

I would therefore allow the appeal, maintain the appel-
lants’ action, and condemn the respondent to pay to the
appellant Dame Enni Partanen personally, the sum of
$18,000, to the appellant Robert Niggemann the sum of
$500, and to the appellant Dame Enni Partanen és qualité,
the sum of $17,000, all with interest from September 3,
1957, the date of the judgment in the Superior Court. The
appellants are entitled to their costs throughout.

CarrwrigHT J.:—I agree with the reasons and con-
clusion of my brother Abbott and there is little that I wish
to add.

The learned trial judge was of opinion that the marks
left on the wrist and shirt of the deceased were probably
made by the tire of the respondent’s bus, but that it was
for the appellants to prove that no other vehicle used similar
tires. The passage in his reasons dealing with this point is
as follows:

Que les empreintes laissées sur le poignet et la chemise de Joseph
Niggemann aient &té tracées par la roue de autobus de la défenderesse la
Commission de Transport de Montréal, cela est possible et méme probable.
Mais la preuve qui en a été faite n’est pas concluante. Il n'était pas suffi-
sant de dire & la Commission de Transport de Montréal: «Vous aviez, au
moment, de Yaccident, un pneu pouvant faire les marques trouvées, done
c’est votre pneu qui a fait ces marquess. Ladite défenderesse n’était pas
tenue de démontrer que des pneus semblables ont pu étre employés sur
d’autres véhicules circulant dans les rues de Montréal. Il appartenait aux
demandeurs de démontrer qu’aucun autre véhicule que celui impliqué
n'utilisait ces pneus et que seule la défenderesse en faisait usage. Par la
preuve faite, les demandeurs n’ont pas exclu la possibilité que les dites
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empreintes peuvent provenir d’un autre véhicule usageant le méme genre 1964
de pheus. Il est en preuve que des camions livrant Phuile de chauffage p m:;;m "
circulent parfois sur la rue olt le cadavre a été trouvé. et al.
Il n’est nullement impossible qu’'un de ces camions ait passé prés de . -
CoMMISSION

I'intersection de l'avenue Notre-Dame-de-Grice et de 'avenue Oxford, le DE TRANS-
5 février 1955, portant un pneu capable de laisser Uempreinte trouvée sur  popr pE
la manche de chemise de Joseph Niggemann. MonNTrEAL

With respect, I think that the learned Judge erred. Civil CartvrightJ.
cases are decided upon the balance of probabilities. In view
particularly of the evidence of the witness Maurice as to
the comparison of the marks on the wrist and shirt with the
tread of the tire on bus number 1195 and that of the witness
Urquhart as to the tire having been recapped by the use
of a mould imported from California the chances of the
marks having been made by any other vehicle were
negligible.

The view of the learned trial Judge on this point was not
shared by any of the judges in the Court of Queen’s Bench®.

The view of Bissonnette J. has been set out in the reasons
of my brother Abbott.

Rinfret J. dealt with the point as follows:

L’on reste avec la seule probabilité que la roue en question aurait
écrasé le poignet droit de la vietime.

Cette probabilité est, & mon avis, suffisante pour qu’entre en jeu la
présomption de Varticle 53, mais uniquement pour la perte ou le dommage
occasionné par tel écrasement.

Owen J. said:

As far ag the autobus is concerned the only definite proof is that it ran
over the vietim’s right hand.

Rinfret J. and Owen J. both were of opinion that although
it was shewn that the bus ran over the deceased’s wrist it
was not established that the bus caused the injuries to his
chest which were the immediate cause of death.

With the greatest respect I am of opinion that by far the
most probable inference to be drawn from the known facts
is that the same vehicle inflicted all the injuries.

The two other possible inferences which Owen J. regarded
as equally probable with the inference that the victim was
killed by the bus are stated by him as follows:

The victim could have had a heart attack or some other seizure which

caused him to drop dead, partly on the roadway; before any motor vehicle
ran over him, ' '

119621 Que. Q.B. 701.
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1964 An equally plausible inference, in view of the multiple injuries to both
PA;I'-:\;EN sides of the chest without any fracture of the spine, would be taat the
et al. vietim was run over and killed by one or more other motor vehicles
v. before he was run over by the autobus.
CoMMISSION
Dﬁ;gﬁs' In order to draw either of these inferences it would be

MonmiiaL necessary to find that Boucher, the driver of the bus, who
Cartwright J.was bringing it to a stop at a well lighted spot failed to see
—  the lifeless body lying in front of him. The suggested infer-
ences are not impossible; but, remembering always that the
question is whether the appellants established their case on
the balance of probabilities, it appears to me that the con-

clusion reached by Bissonnette J. is the right one.

Once the finding of fact that the death of the deceased
was caused by the bus has been made, the reasons of Bisson-
nette J. satisfy me that the respondent did not discharge
the onus cast upon it by s. 53(2) of the Motor Vehicles Act.

I have already stated my agreement with the reasons
given by my brother Abbott, and I would dispose of the
appeal as he proposes.

Appeal allowed with costs.

Attorneys for the plaintiffs, appellants: Birtz, Pouliot,
Mercure & LeBel, Montreal.

Attorneys for the defendant, respondent: Letourneau.
Quinlan, Forest, Raymond & Bouchard, Montreal.

193 CANADIAN ADMIRAL CORPORA- A
*0ct.10,11  TION LTD. (Defendant) ........ PRELLANTE
1964
v AND
Jan. 28
" L. F. DOMMERICH & COMPANY%
: L. RESPONDENT.
INCORPORATED (Plaintiff)

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Assignment—M anufacturer entering into factoring agreementi—Assignment
of accounts receivable—Debt from assignor to debtor resulting from
independent transaction—W hether debtor may ezercise Tight of set-off
against assignee which it would have had against assignor.

A, a manufacturer of television sets, purchased materials from R, a manu-
facturer of electrical equipment, and made payment direc: to that

*PrESENT: Cartwright, Martland, Judson, Ritchie and Spence JJ.
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company. R subsequently entered into a “factoring agreement” with D,
the substance of which was that R would assign its accounts receivable
to D and D would notify the customers and make the collections for
a stated charge to R. R notified A of its factoring arrangement and
assigned A’s account to D. Thereafter the invoices to A, prepared by
R and sent by D, were stamped with notices of assignment of the
accounts to D. :

R went into bankruptey; at the date of the bankruptey it owed A a con~

siderable amount of money for certain equipment with which it had
been supplied by A. In an action brought by D in respect of A’s pur-
chases from R, A sought to set off in complete extinction of the claim
the same amount owing by R to it. Judgment at trial was given in
favour of D; an appeal from that judgment was dismissed by the
Court of Appeal. A then appealed to this Court.

Held: The appeal should be allowed.
Per Cartwright, Martland and Ritchie JJ.: The debtor had as against the

assignee the same right of set-off as he would have had against the
assignor at the time at which he received notice of the assignment; it
was for the assignee to make inquiries and, in the absence of fraud,
the debtor was not under a duty to volunteer information. The circum-
stances fell short of establishing knowledge on the part of A that R
would request or accept payment from D without disclosing to it that
R was indebted to A in amounts which the latter was entitled to set
off against its liability to R. A had no express notice that R was con-
cealing the existence of this right of set-off from D or that the latter
was not making such inquiries from R as were necessary to protect its
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interest. The course of dealing was not such as should necessarily have -

led A to realize that D was being deceived by R. In the absence of
such knowledge A was not under a duty to volunteer information
to D.

Mangles v. Dizon and others (1852), 3 H.L. Cas. 702, referred to.
Per Curiam : The Court of Appeal was in error in finding that the factoring

No

agreement constituted an equitable assignment of future choses in
action. It was an agreement to transfer book accounts each month on
payments being made in accordance with the agreement and there was
no transfer of any account either at law or in equity until R assigned
the various accounts specifically at the end of each month. A received
notice of assignment of each account for the first time when the invoice
stamped with notice of assignment was received by it. The result was
that on receipt of the invoice stamped with the assignment, A was not
entitled after this date to set off against that invoice an indebtedness
of R which arose subsequent to the date of notice of the assignment
of that account but the converse also held true. A was entitled to assert
with respect to any particular assignment that on the date when notice
of that assignment was given, on a proper accounting between A and
R, there was nothing owing to R.

duty was imposed on A to speak and to warn of a potential right of
set-off because it knew the course of dealing between D and R. A did
not mislead D and was under no obligation to disclose its own dealings
and to volunteer information. The onus was on D, as assignee, to
satisfy itself as to the equities which might exist when it took the
agsignments month by month.

If this factoring agreement was to be treated as a present and immediate

equitable assignment of future choses in action, another problem arose.
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1964 It was then within the terms of The Assignment of Book Pebls Act,
CA;"D;AN R.8.0. 1950, c. 25, and was absolutely void against the creditors of R
ADMIRAL for non-compliance with the Act.
Corex. Lo, N

I'y.  APPEAL from a judgment of the Court of Appeal for

lzémégmmﬂ Ontario’, affirming a judgment of Smily J. Appeal allowed.

J. D. Arnup, Q.C., for the defendant, appellant.
J. J. Robinette, Q.C., for the plaintiff, respondent.

The judgment of Cartwright, Martland and Ritchie JJ.
was delivered by

CarTwrIiGHT J.:—The relevant facts are set out in the
reasons of my brother Judson.

For the reasons which he has given I agree with his con-
clusion that the rights of the parties are to be determined
on the basis that Admiral received notice of the assignment
of each account for the first time when the invoice stamped
with notice of assignment was received by it. At these times
a8 between Admiral and Rotor the former had the right
to set off against its debt to Rotor whatever amount was
due from Rotor to it for the tuners delivered up. to that
time. The question as to which I wish to add a few words
is whether, in the particular circumstances of this case,
Admiral is prevented from taking advantage of this equity
as between itself and Dommerich.

There is no doubt as to the general rule. The debtor has
as against the assignee the same right of set-off as he would
have had against the assignor at the time at which he
receives notice of the assignment; it is for the assignee to
make inquiries and the debtor is not under a duty to volun-
teer information. There is, however, an exception to this
rule which is enunciated in the following passage from
the judgment of the House of Lords, delivered by Lord
St. Leonards L.C., in Mangles v. Dizon and others®:

I must take care and guard myself upon this important poini, as not
for a moment meaning to say that if that notice of the bankers had shown
that they had been deceived, that they were advancing money upon a
ground that they misunderstood, and if the charterers, Messrs. Mangles
and Co., had stood by, well knowing that circumstance, and had been
silent, the result would have been the same: I agree that the case would
be altogether different. It would then have been incumbent upon the

1[1962]1 O.R. 902, 34 D.L.R. (2d) 530. 2 (1852), 3 H.LL. Cas. 702 at 733.
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Messrs. Mangles to discloge’ the real circumstances of the case to Messrs. 1964
Dizon; and if they had not done so, they would be just as much bound CA;;’IAN
as it is now contended they ought to be bound. - ADMIRAL
’ Corpw. LD,
The limitation of the exception is made clear by the fol- ",
lowing sentence at p. 734 of the same judgment: D&(zmémlmﬂ
: 0. INcC
I admit the books do not establish the rule; but I think the principle Car twnght 5.

is perfectly clear, that where there is no fraud, nothing to lead to the con-
clusion in the mind of the party who receives the notice, that the party
who gives it has been deceived and is likely to sustain & loss; I say it is
clear that the former is not bound to volunteer information.

It is argued for the respondent that the course of dealing
between the parties. must have resulted in Admiral knowing
that Dommerich would pay over to Rotor the amounts
shewn due to Rotor in the invoices which had been assigned
by it to Dommerich in ignorance of the fact that Admiral
was entitled to the right of set-off which is now asserted.
Stress is laid particularly on the facts, (i) that all invoices
for goods sold by Rotor to Admiral had for some years been
assigned to Dommerich, (ii) that the notation “Cheque pay-
able to L. F. Dommerich & Co. Inc.” appeared throughout
-this period at the top of each page of Admiral’s ledger of
accounts payable to Rotor, (iii) that a letter from Dom-
merich to Admiral dated March 10, 1959, asking for pay-
ment of a small balance said to be overdue, contained the
following paragraph:

We trust that you understand that we as factors must account to out
client for the value of any invoice on the maturity date of said invoice

and must look to our customers for payment of interest for any additional
time taken.

(iv) that the notice of assignment stamped on every 1nv01ce
included the following paragraph:

Any objection to this bill or its terms must be reported on receipt of
same to L. F. DOMMERICH & CO., INC., 271 Madison Ave., New York
16, N.Y.

Afll these circumstances appear to me to fall short of
establishing knowledge on the part of Admiral that Rotor
would request or accept payment from Dommerich without
disclosing to it that Rotor was indebted to Admiral in
amounts which the latter was entitled to set off agamnst its
liability to Rotor. Admiral had no express notice that Rotor
was concealing the existence of this right of set-off 'fifom

Dommerich or that the latter was not making such inquiries
90131—6
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}f‘f from Rotor as were necessary to protect its interest. I am
%ﬁ?glﬁ unable to find that the course of dealing was such as should
Corpy. Lo, Decessarily have led Admiral to realize that Dommerich
V. was being deceived by Rotor. In the absence of such knowl-
Douuericr edge Admiral was not under a duty to volunteer information
Co.Ixc. t6 Dommerich.

CartwrightJ.  For the reasons given by my brother Judson and those set
out above I would dispose of the appeal as he proposes.
The judgment of Martland, Judson, Ritchie and Spence
JJ. was delivered by

Jupson J.:—L. F. Dommerich & Company Incorporated,
as assignee of accounts payable to Rotor Electric Company
Limited, obtained a judgment against Canadian Admiral
Corporation Ltd. for $46,181 and held it on appeall. The
question is whether Admiral may exercise a right of set-off
against the assignee, which it would have had against Rotor,
the assignor.

Until September 1954, Admiral purchased materials from
Rotor and made payment direct to that company. In Sep-
tember 1954, Rotor entered into a “factoring agreement”
with Dommerich, the substance of which was that Rotor
would assign its accounts receivable to Dommerich and
Dommerich would notify the customers and make the col-
lections for a stated charge to Rotor.

The factoring agreement is in the form of a letter
addressed by Dommerich to Rotor. I set out now the pro-
visions with which we are concerned in this appeal:

You agree to do all your business through us; to promptly assign to
us, as absolute owners, all accounts arising from sales of your merchandise
made during the period of this agreement, together with your rights in
the merchandise sold; and to furnish us with duly executed confirmatory
assignments thereof in form satisfactory to us.

No sales or deliveries of merchandise shall be made without our writ-
ten approval as to the amount, terms of sale and credit of the customer,
and we agree to purchase all of such accounts receivable in accordance
with the terms of this agrement. We assume any loss on sales finally
approved by us in writing which is due to the insolvency of the customer,
provided the customer has received and finally accepted the merchandise
without dispute, offset or counterclaim . .

We will credit you on the last day of each month with the nej of the
current month’s sales, such credit to be as of the average due date of such
sales, plus ten (10) days provided the terms of sale and the credit of the
customers have been approved by us. This credit shall constitute our pur-
chage price of the accounts assigned to us. We will remit to you on the

1119621 O.R. 902, 3¢ D.L.R. (2d). 530.
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average maturity date of customers’ invoices, in Canadian funds, or more
often, if requested, but in remitting we may reserve & reasonable amount to
protect ourselves against the returns and claims of, and allowances to,
customers.

You will notify us promptly of all disputes and claims and settle them
promptly at your own expense. Our purchase of an account arising out of
the sale which is the subject of an offset, claim or dispute, is automatically
rescinded forthwith and the amount theretofore credited to you for such
sale, together with interest thereon from the date of such credit, at our
sole option, may be charged back by us in your account. Irrespective of
such rescission or chargeback, the assignment of such account to us shall
continue in full force until we are fully reimbursed.

For our services we are to charge to and receive from you as of the
fifteenth of the month in which the sales are made a commission of one and
one-half (13) per cent of the net amount of all sales.

When this agreement was signed, Rotor sent to Admiral
a form letter dated September 13, 1954, notifying Admiral
that Dommerich would act as its factor. A statement of
the then current indebtedness of Admiral to Rotor was
attached, with the following endorsement:

This account has now been assigned to L. F. Dommerich and Com-
pany, Inc. and should be paid to them when due.

Admiral then began to remit to Dommerich the amounts
from time to time accruing due by it to Rotor. In addition,
in a ledger kept by Admiral, called “Vendors Ledger”, show-
ing the name of Rotor, a notation appeared in the ledger
sheet commencing August 30, 1954, reading:

CHEQUE PAYABLE TO—
L. F. DOMMERICH & CO. INC,

271 MADISON AVENUE,
NEW YORK 16, N.Y.

A similar notation appeared in the ledger throughout the
whole of the relevant period.

The procedure followed is set out in the reasons delivered
by Laidlaw J.A. Rotor prepared the invoices, addressing
them to Admiral, and stamped each with two notices as
follows:

Any objection to this bill or its terms, must be reported on receipt

of same to L.F. Dommerich & Co., Inc.,, 271 Madison Avenue, New
York 16, N.Y.

For valuable consideration received this account has been transferred
and assigned to L. F. Dommerich & Co. Inc., 271 Madison Avenue, New
York 16, N.Y,, and is owned by and payable only to it in Canadian funds.
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Each invoice was given an acecount number. The invoices to

Canavun Admiral and other purchasers of -merchandise from Rotor

ApMmRAL

Corex. L. were sent to Dommerich together with a document signed

v,
L.F.

DoMmMERICH
& Co. Inc.

Judson J.

by Rotor in these terms:

We hereby confirm that for valuable consideration received, we have
transferred' and assigned to you all our rights, title and interest in and
to the 'attached accounts aggregating $..........coveivivvninannnn. and
numbered from ............ 0 veviiverannn and that, in consequence,
they are owned by and payable only to you. ‘

Dommerich sent to the various purchasers the invoices
received from Rotor stamped with the assignment.

In the period from 1954 until the fall of 1959, Admiral
issued to Rotor a large number of “debit memos”, primarily
arising from “charge-backs” for defective transformers deliv-
ered by Rotor to Admiral. These debit memos were set off
against amounts owing by Admiral to Rotor.

Before September 23, 1959, negotiations were ca.rrled on
between the President of Adm1ra1 and the President of
Rotor for the sale by Admiral to Rotor of certain equipment
called “tuners” to be incorporated in stereo phonographs to
be manufactured and sold by Rotor. Rotor issued to Admiral
a purchase order for 550 stereo tuners to be delivered in
1nsta1ments The total purchase price for such tuners was
$43,042. 52. The first delivery of these tuners was made by
Admiral to Roter on October 13, 1959, and the order was
completed by tlie last delivery on November 25, 1959.

At the time of the first delivery of these tuners to Rotor
on October 13, 1959, the amount owing-by Admiral on
invoices issued by Rotor for goods sold by Rotor to Admiral
was $62,470.67. Because the President of Rotor had been
associated in some way with another business which had
failed and had paid nothing to creditors, the President of
Admiral wanted to ensure that his company would always
owe more to Rotor than Rotor would owe to Admiral. He
had the account checked and learned that his company then
owed to Rotor something in excess of $60,000.

The result was that Admiral’s supervisor of accounts pay-
able held. enough in reserve on the accounts payable to
Rotor to offset what was on the accounts receivable from
Rotor. At some stage someone wrote a memorandum in
Admiral’s ledger relatmg to Rotor “Leave balance at
$43,942.52.”

t
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By arrangement between counsel for the appellant and
the respondent at the trial, the precise accounting between
the parties. was not gone into at the trial, it being under-
stood that if this became necessary, it would be dealt with
on a reference. As a result, the individual remittances and
invoices, together with' any accompanying memoranda as
to the particular debt in respect of which Admiral was mak-
ing payments to Rotor’s assignee, were not filed as exhibits.
This probably led to the comment of the trial judge that
the evidence did not show what accounts were due and
payable from time to time by Rotor to Admiral although
the ledger sheet did show the dates when they were charged.
He went on to find, however, that there was no right of set-
off, because of the prior knowledge of the appellant “of the
assignments being made of these last-mentioned accounts
to the plaintiff.’ |

Rotor went into bankruptey; at the date of the bank-
ruptey Rotor owed Admiral $43,942.52 for the tuners. Dom-
merich, in this action, claimed from Admiral $49,871.57, of
which Admiral paid $5,699.44 without prejudice to its posi-
tion. The claim is for $43,942.52, against which Admiral
seeks to set off in complete extinetion of the claim the same
amount owing by Rotor to it. ‘

The trial judge made a clear finding against the evidence
given on behalf of Rotor that there was an agreement
between the two companies (Admiral and Rotor) that
Admiral would not “contra the accounts”.

Dommerich did not argue at the trial that the original
factoring agreement constituted an equitable assignment
of future accounts owing by Admiral to Rotor, and the rea-
sons for judgment do not deal in any way with the point.
The trial judge dealt with the matter on the basis that

Admiral must have known (even if its President did not)’

of the existence of the factoring agreement and that the
invoices were being assigned to the respondent. His opinion
was that it would be contrary to the principles of equity to
permit such a set-off as was claimed by Admiral. He also
held that the type of set-off here claimed arose from an
independent transaction and was not the type of “off-set”
or counter-claim which had been referred to in the factoring
agreement. On the question whether the onus was upon
Admiral or Dommerich to make inquiry, he held that
Admiral should have inquired whether Dommerich was
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aware that such a claim of set-off might arise, or should have
notified Dommerich that such accounts were arising. He
therefore gave judgment in favour of Dommerich for
$43,942.52, with interest from the date of the writ.

The Court of Appeal held that Admiral knew that Dom-
merich was the assignee not only of existing debts owed by
Admiral to Rotor but also of future debts, and that Admiral
was not entitled to impair Dommerich’s rights by any set-
off or counter-claim for an independent debt between
Admiral and Rotor unconnected with the dealings gziving
rise to the assignment from Rotor to Dommerich. The Court
of Appeal also held on a point raised by Dommerich for the
first time that the factoring agreement of 1954 constituted
an equitable assignment of all future debts owing by
Admiral to Rotor.

With respect, I think there was error in finding that the
factoring agreement constitued an equitable assignment of
future choses in action. I have set out the relevant pro-
visions above and I can find nothing in them beyond an
agreement between Rotor and Dommerich binding each
of them to do certain things in the future. The document
does not contain words of present effect or transfer which
could bind the subject-matter when it might come into
existence (4 Hals., 3rd ed., p. 493). It is an agreement to
transfer these book accounts each month on payments being
made in accordance with the agreement and there was no
transfer of any account either at law or in equity until Rotor
assigned the various accounts specifically at the end of each
month. That specific assignment is set out on p. 244 of these
reasons. Admiral, therefore, received notice of assignment
of each account for the first time when the invoice was sub-
mitted in accordance with the procedure outlined above.
The result was that on receipt of the invoice stamped with
the assignment, Admiral was not entitled after this date to
set off against that invoice an indebtedness of Rotor which
arose subsequent to the date of notice of the assighment of
that account but the converse also holds true. Admiral was
entitled to assert with respect to any particular assignment
that on the date when notice of that assignment was given,
on a proper accounting between Admiral and Rotor, there
was nothing owing to Rotor.

There is some significance in the way in which the case
wag pleaded and put in at the trial. The statement of claim



S.CR. SUPREME COURT OF CANADA [19641 247

. . ) . » 1964
is based upon a series of specific assignments with a balance

owing of $49,871.57 at the date of the writ, and the case was Canapnn
. . ApMIRAL
put in at the trial pursuant to this statement of claim. The Corew.Lo.
sole basis of the judgment at trial was the imposition of 'y
a duty to speak and to warn of a potential right of set-off D‘g‘z’l‘éﬂ“;‘én
because Admiral knew the course of dealing between Dom- oo 3.
merich and Rotor. —
But Admiral was in no way concerned with the arrange-
ments between Dommerich and Rotor except to pay in
accordance with the assignments when notice was received.
The arrangement was entirely for the financial advantage
and convenience of Rotor and Dommerich. Dommerich
earned a fee and Rotor avoided the trouble of running a col-
lection department. I can see no reason why such an arrange-
ment should impose additional duties on Admiral as a pur-
chaser of Rotor’s products or restrict the rights which it
would otherwise have in dealing back and forth with this
supplier and customer. Dommerich could have instructed
Rotor that it was not to get into a position which might
enable a customer to exercise a right of set-off and could
have examined Rotor’s books to see that this instruction
was being followed.
On the other hand, what kind of notice should Admiral
have given to Dommerich? Should it have said: “We are
now selling goods to Rotor and may have a right of set-off ?”
Should it have gone further and said that because of doubts
concerning the financial position of Rotor, it intended to
keep its accounts in such a way that it would not be caught
in a bankruptey. It was for Dommerich to look after its
own business and for Admiral to mind its own business.
Admiral did not mislead Dommerich and was under no
obligation to disclose its own dealings and to volunteer
information. The onus was on Dommerich, as assignee, to
satisfy itself as to the equities which might exist when it
took these assignments month by month.
If this factoring agreement is to be treated as a present
and immediate equitable assignment of future choses in
action, another problem arises. It is then within the terms
of The Assignment of Book Debts Act, R.S.0. 1950, ¢. 25,
and is absolutely void against-the ereditors of Rotor for non-
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compliance with the Act. This document was never regis-
tered. The Act requires registration within thirty days of its
execution, together with an affidavit of an attesting witness
and an affidavit of bona fides. Admiral was a creditor
entitled to the protection of the Act and the fact that
Admiral knew in a general way of the arrangement between
Dommerich and Rotor does not remove it from this clas-
sification. I cannot understand the criticism of Laidlaw J.A.
of Admiral’s position on this branch of the appeal. It was
Dommerich that argued for the first time in the Court of
Appeal that the factoring agreement -was an equitable
assighment. To answer this argument counsel for Admiral
put forward a defence based upon The Asszgnment of Book
Debts Act.

- Dommerich, on appeal, claimed to appropriate the pay-
ments already made by Admiral to the accounts arising after
October 13, 1959. This was fully answered on the argument
by Admiral, whose payments were clearly appropnated to
the accounts arising before that date.

I would make the following order. The appeal should be
allowed with costs both here and in the Court of Appeal
and the judgment at trial and in the Court of Appeal set
aside. The order should include

(a) a declaration that the letter of September 1954 is
not an equitable assignment of future debts owing to
Rotor by Admiral;

(b) a declaration that with respect to each assignment
from Rotor to Dommerich after October 13, 1959, Admiral
is entitled to set off amounts owing to it by Rotor for
goods delivered by Admiral to Rotor prior to notice of
such assignment; and is obligated to Dommerich with
respect to the accounts covered by such assignment for
any difference between the total of such accounts and the
allowable set-off;

(¢) if the plaintiff so elects within 15 days from the
delivery of these reasons, a direction for a reference to the
Master at Toronto to determine what amount, if any, is
owing by Admiral to Dommerich on the basis of an
decounting with respect to each ass1gnment on the bas1s
set, out above. :
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If the plaintiff elects to take a reference, the costs of the 1%

trial and of the reference are reserved to the trial judge. Cawapman

If the plaintiff does not so elect, the action is dismissed with Corpx. Lo,
costs. e
D
Appeal allowed with costs. & Co. Ing..

Solicitors for the defendant, appellant: Arnoldi, Parry, JUOE_O_;J-
Campbell, Pyle, Godfrey & Lewtas, Toronto.

Solicitors for the plaintiff, respondent: Garvey, Ferris &
Murphy, Toronto.

90132—1
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%4  THE CITY OF EDMONTON (Defend-

b
*Feb. 14,17
Feb. 17 a/nt) ...............................

s APPELLANT;

AND

WALTER WOODS LIMITED (Plain-
Gff) o

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
' APPELLATE DIVISION

% RESPONDENT.

Municipal corporations— Exproprigtion—Compensation—Injurious affec-
tion—Damages for loss of business—Querpass built on street in front
of plaintiff’'s property—No expropriation of plaintiff's land—Claim for
land injuriously affected—The City Act, R.8.A. 1956, c. 42, ss. 03, 309,
as amended by 1960 (Alta.), c. 16, ss. 12, 13.

APPEAL from a judgment of the Supreme Court of
Alberta, Appellate Division?, affirming an award of com-
pensation made by Milvain J. for injurious affection under
The City "Act, R.S.A. 1955, c. 42, as amended. Appeal
dismissed.

Alan F. Macdonald, Q.C., for the defendant, appellant.
C. W. Clement, Q.C., for the plaintiff, respondent.
At the conclusion of the hearing, the following judgment

was delivered.

Tme Courr (orally):—We are all of the opinion that
the appeal fails. We agree with Mr. Justice: Milvain’s
interpretation of the relevant sections of the City Act, and
we can find no sufficient reason for interfering with the
amount of compensation which he fixed and which was con-
firmed by the unanimous judgment of the Court of Appeal.

The appeal is therefore dismissed with costs.
Appeal dismissed with costs.

Solicitor for the defendant, appellant: Alan F. Mac-
donald, Edmonton. )

Solicitors for the plaintiff, respondent: Clement, Parlee,
W hittaker, Irving, Mustard & Rodney, Edmonton.

1(1963), 42 W.W.R. 370, 39 D.I.R. (2d) 167.
*PreseNT: Cartwright, Martland, Ritchie, Hall and Spence JJ.
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DOMINION NEWS & GIFTS 1964
APPELLANT; spep, 20,21
(1962) LTD. ... Fob. 20,
AND
HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA'

Criminal law—Obscenity—Forfeiture of two magazines as obscene publica-
tions—Test applied—Criminal Code, 1953-64 (Can.), c. 61, s. 160(8)
(as enacted by 1959, c. 41, s. 11), and s. 160A(4) (as enacted by 1959,
e 41,8 12).

On an information based on s. 150A of the Criminal Code, issues of two
magazines, which the accused had offered for sale in the ordinary course
of its business, were seized as obscene publications under s. 150(8) of
the Criminal Code. The trial judge found the magazines to be obscene
and ordered their forfeiture to the Crown. This judgment was affirmed
by a majority in the Court of Appeal, Freedman J.A. dissenting. The
accused appealed to this Court.

Held: The appeals should be allowed for the reasons given by Freed-
man J.A., '

APPEALS from two judgments of the Court of Appeal
for Manitoba!, affirming forfeiture orders made by Mac-
donell Co. Ct. J. Appeals allowed.

Joseph Sedgwick, Q.C., and John A. Campbell, for the
appellant, Escapade Magazine.

Mannie Brown, for the appellant, Dude Magazine.
J. J. Enns, for the respondent.

The judgment of the Court was delivered by

Tae CHier JusTice:—These two appeals, one relating to
the December 1962 issue of a magazine called “Escapade”
and the other to the September 1962 issue of a magazine
called “Dude”, were argued together.

We are all of opinion that the appeals should be allowed.
We agree with the reasons given by Freedman J.A. in the
Court of Appeal for Manitoba'. We wish to adopt those
reasons in their entirety and do not find it necessary to add
anything to them.

1(1963), 42 W.W.R. 65, 2 C.C.C. 103, 40 CR. 109.

*PresENT: Taschereau C.J. and Cartwright, Martland, Judson, Ritchi
Hall and Spence JJ. udson, Ritchie,

90132—13
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1964 The appeals are accordingly allowed, the judgments in

Dostmion the Courts below are set aside, the orders directing that
G & o) the matter seized be forfeited to' Her Majesty-in the Right

L;SD- of the Province of Manitoba are quashed, and it is directed
Tee Quesn that the matter seized be returned to the appellant.

Tascchgreau There will be no order as to costs in any Court.

Appeals allowed

Solicitors for the appellant, Escapade Magazine: Smith,
Rae, Greer, Toronto.

Solicitor for the appellant, Dude Magazine: M. Brown,
Toronto.

Solicitor for the respondent: The Attorney-General for
Manitoba.

1963 LAURIER SAUMUR ET LES

——

"1‘)1:1;0;72151& TEMOINS DE JEHOVAH (De- APPELANTS ;
mondeurs) ... ..
1964
Janvier 28 ET
" LE PROCUREUR GENKERAL DE
'~ LA PROVINCE DE QUEBEC INTIME;
(Défendeur) ...................
‘ ET
LE PROCUREUR GENERAL DU
CANADA . ........... S TR THRVENANT:

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Actions—Procédure—Jugement déclaratoire dans Québec—Validité d'un
statut provincial—Intérét requis pour prendre action—Loi concernant
la lLiberté des cultes et le bon ordre, 1963-64 (Qué.), c. 16— ode de
Procédure Civile, art. 77.

Par action instituée le lendemain du jour oit fut sanctionnée la Loi con-
cernant la liberté des cultes et le bon ordre, 1963-54 (Qué.), c. 15, les
demandeurs ont demandé que cette 1égislation soit déclarée ulira vires.
Les demandeurs ont prétendu que cette législation pourrait leur

occasionner des troubles. La Cour Supérieure a jugé que le statut était

*CoraM: Le Juge en Chef Taschereau et les Juges Cartwright, Fauteux,
Abbott, Martland, Judson, Ritchie, Hall et Spence: ‘
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intra vires. Sans se prononcer sur la validité du statut, la Cour d’Appel 1964
a renvoyé laction parce qu’une semblable action ne pouvait &tre SAUMUR

instituée dans la province. Les demandeurs se sont pourvus devant cette et al.

Cour et le Procureur général du Canada a produit une intervention. V.
. . .. . R Procureur
Az, T2 A A 2 P4
Arrét: L'appel doit &tre rejeté ainsi que l'intervention. GENFRAL

L’action déclaratoire n’existe pas dans Québec, sauf en quelques cas isolés. DE QU¥BEc
Les tribunaux de cette province ne jugent que les litiges. Les questions et al.
académiques et théoriques ol aucun ks n’existe leur ont toujours été -
étrangéres. La porte des tribunaux n’est pas ouverte & quiconque n’a
pas d’'intérét né et actuel dans un litige. L’article 77 du Code. de
Procédure Civile est péremptoire & ce sujet. Selon cet article, pour
poursuivre, Uintérét doit &tre immédiat méme il est éventuel. La
seule crainte que peut avoir un citoyen qu’un jour une action possible
puisse 8tre instituée contre lui ne justifie pas per se un recours en jus-
tice. Puisque l'action n’existe pas, il est inutile d’examiner la validité
du statut. I1 s’ensuit aussi que lintervention du Procureur général du
Canada doit étre rejetée.

Actions—Practice and procedure—Declaratory judgment in Quebec—Valid-
ity of provincial statute—Necessary interest required to institute
action—An Act Respecting Freedom of Worship and the Maintenance
of Good Order, 1953-54 (Que.), c. 16—Code of Civil Procedure, art. 77.

The day after the Quebec statute, An Act Respecting Freedom of Worship
and the Maintenance of Good Order, 1963-64 (Que.) c. 15, came into
force, the plaintiffs instituted an action to have it declared ultra vires.
The plaintiffs contended that they were threatened with prosecution
under the statute. The Superior Court held that the statute was
intra vires. Without passing on the constitutional question, the Court
of Appeal dismissed the action on the ground that such an action could
not be instituted in the province. The plaintiffs appealed to this Court
and the Attorney General for Canada intervened.

Held: The appeal should be dismissed as well as the intervention.

Except in some isolated instances provided for by the code or statutes,
a declaratory action does not exist in Quebec. The Courts of that prov-
ince deal only with actual disputes and not with theoretical and
academic questions where there is no Iis. To have a right of action
one must have an interest in a dispute. Art. 77 of the Code of Civil
Procedure is peremptory. Under that article no person could bring an
action unless he had an interest therein. Although such interest could
be eventual, it had to be an existing and actual interest. It could not be
based merely on the fear of future injury. Since the action did not
exist, it would be useless to examine the validity of the statute. It fol-
lows also that the intervention by the Attorney General of Canada
should be dismissed.

APPEL d’un jugement de la Cour du Banc de la Reine,
province de Québec!, affirmant un jugement du Juge
Lizotte. Appel rejeté.

Glen How, Q.C., Sam 8. Bard, Q.C., et F. Mott-Trille,
pour les demandeurs, appelants.

1119631 B.R. 116.
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1064 Georges A. Pouliot, pour le procureur général de Québec,
SauvmuUr

et al. Rodrigue Bédard, C.R. et G. A. Beaudoin, pour le pro-

PBPC%BEUR cureur général du Canada.
GENERAL .
DE C%m;mc Le jugement de la Cour fut rendu par
et at. N
S Le JucE EN CcHEF: Le 28 janvier 1954, une loi de la

province de Québec a été sanctionnée intitulée: Loi con-
cernant la liberté des cultes et le bon ordre et qui se lit en
partie de la fagon suivante:

2a. Ne constitue pas la jouissance ni le libre exercice du culte d'une
profession religieuse le fait

a) de distribuer, dans des places publiques ou 4 domicile, des livres,
revues, tracts, pamphlets, papiers, documents, photographies, ou
autres publications contenant des attaques outrageantes ou
injurieuses contre le culte d’une profession religieuse ou les croyan-
ces religieuses d’une partie quelconque de la population de la
province, ou des propos de caractére outrageant ou injurieux pour
les membres ou adhérents d’une profession religieuse; ou

b

~

de se porter, dans des discours ou conférences prononeés sur la
place publique, ou transmis au public au moyen de haut-parleurs ou
autres appareils, & des attaques outrageantes ou injurieuses contre
le culte d’une profession religieuse ou les croyances religieuses
d’une partie quelconque de la population de la province, ou & des
propos de caractére oufrageant ou injurieux pour les membres ou
adhérents d'une profession religieuse; ou

¢) de diffuser ou de reproduire, au moyen de la radiophonie, de la
télévision ou de la presse, de telles attaques ou de tels propos.

* * *

10a: Quiconque commet un acte mentionné au paragraphe o, au para-
graphe b ou au paragraphe ¢ de article 2a se rend coupable d’une in’raction
& Yarticle 2¢ et est passible, sur poursuite en vertu de la premiére partie de
la Loi des convictions sommaires de Québec, d’'une amende d’au moins
cent dollars et d’au plus deux cents dollars pour une premiére infraction,
d’au moins deux cents dollars et d’au plus quatre cents dollars pour une
deuxi®me infraction et d’au moins quatre cents dollars et d’au plus mille
dollars pour toute infraction subséquente, avec dépens dans chaque cas;
et, & défaut de paiement de 'amende et des frais, d’'un emprisonnement d’au
moins quinze jours et d’au plus trente jours pour la premiére infraction,
d’au moins trente jours et d’au plus soixante jours pour la deuxiéme et
d’au moins cent vingt jours et d’au plus cent quatre-vingts jours pour toute
infraction subséquente.

Lorsque Vinfraction consiste 3 distribuer un livre ou un écrit mentionné
au paragraphe a de Varticle 2a, ce livre ou cet écrit peuvent &ire saisis sans
mandat et tous leurs exemplaires dans la province peuvent étre saisis avec
mandat. 8’il y a condamnation, le juge qui la prononce doit en ordonner la
destruction.

10b. Sur requéte, appuyée du serment d’une personne digne de foi et
alléguant une infraction ou l'imminence d’une infraction aux dispositions de
Yarticle 2¢, présentée par le procureur général ou avec son autorisation ou
par la corporation municipale dans le territoire de laquelle Uinfraction a été
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commise ou est sur le point d’8tre commise, la Cour supérieure ou l'un de
ges juges peut émettre une ordonnance d’injonction interlocutoire pour
empécher la commission, la continuation ou la répétition de cette infraction.

Une injonection Interlocutoire peut étre demandée et décernée contre
toute personne et contre toute organisation, association ou collectivité
d’individus, jouissant ou non de l’entité juridique, qui enfreint ou est sur
le point d’enfriendre les dispositions de l’article 2e.

Dans le cas d’une organisation, association ou collectivité d’individus
ne jouissant pas de l'entité juridique, il suffit, pour les fins de la requéte,
de Vordonnance d'injonction et des procédures qui s’y rattachent, de la
désigner par le nom collectif sous lequel elle se désigne elle-méme ou sous
lequel elle est communément connue et désignée, et la signification de la
requéte, de 'ordonnance d’injonction ou de toute autre procédure peut lui
&tre valablement faite & l'un de ses bureaux, ou & l'un de ses lieux
d’organisation ou de réunion, ou & l'une de ses places d’affaires, dans la
province.

L’ordonnance d’injonction rendue contre une telle organisation, associa~
tion ou collectivité lie toutes les personnes qui en font partie et est
exécutoire contre chacune d’elles.

La demande en injonetion peut &tre faite et I'injonction accordée sans
I'émission d’un bref d’assignation. Cette demande constitue alors une
instance par elle-méme.

Le recours prévu au présent article est, quant au surplus et sauf
incompatibilité avec les dispositions ci-dessus, sujet & D’application des
articles 959 & 972 du Code de procédure civile, sauf qu’aucun cautionnement
n'est requis dans aucun cas.

10c. L’exercice de l'un des recours prévus par les articles 10a et 10b
n’exclut pas 'exercice de l'autre.

Le demandeur-appelant, Laurier Saumur, un témoin de
Jéhovah, a institué devant les tribunaux de la province de
Québec une action dans laquelle il demande que cette 1égisla-
tion soit déclarée ultra vires des pouvoirs de la province.

La Cour supérieure a rejeté cette action et ce jugement a
été confirmé par la Cour d’Appel'. Ce dernier tribunal ne
s’est pas prononeé sur la constitutionnalité de la loi mais a
déclaré qu’une semblable action ne pouvait étre instituée
dans la province de Québec. Devant cette Cour, lors des
arguments, le tribunal a informé le procureur de 'appelant
qu’il ne serait entendu que sur son droit qu’il peut avoir
de prendre une telle action déclaratoire. La Cour a cru et
croit encore que, si tel droit existe, ’appel doit étre main-
tenu, et le dossier retourné & la Cour d’Appel afin que nous
puissions avoir le bénéfice de Popinion du plus haut tribunal
de la province sur la question constitutionnelle. L’unique
question qui se pose est done de savoir si Paction qui a été
instituée a un fondement 1égal et si elle est reconnue par la
loi et 1a jurisprudence de la provinece da Québec.

1119631 B.R. 116.
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I1 est certain que le demandeur n’a pas été 1ésé depuis
que la loi est entrée en vigueur. Au surplus, le procureur de
Saumur a affirmé qu’il n’entre pas dans les activités des
Témoins de Jéhovah de faire ce que défend la loi en question.
Il nous demande de prévenir les troubles que cette 1égisla-
tion pourrait peut-&tre plus tard lui occasionner, et de le
préserver de I'inconvénient dont il n’a pas encore souffert.

Le demandeur-appelant fait partie d’une secte religieuse
connue sous le nom des «Témoins de Jéhovahs. Ces derniers
évidemment ont le droit de pratiquer cette religion, et,
comme j’ai eu I'oceasion de le dire dans le cause de Chaput
v. Romaint:

. . . Dans notre pays, il n'existe pas de religion d’Etat. Personne n'est
tenu d’adhérer & une croyance quelconque. Toutes les religions sont sur un
pied d’égalité, et tous les catholiques comme d’ailleurs tous les protestants,
les juifs, ou les autres adhérents des diverses dénominations religieuses,
ont la plus entiére liberté de penser comme ils le désirent. La conscience de
chacun est une affaire personnelle, et U'affaire de nul autre. Il serait désolant
de penser qu'une majorité puisse imposer ses vues religieuses & une minorité.
Ce serait une erreur ficheuse de croire qu’on sert son pays ou sa religion,

en refusant dans une province, 4 une minorité, les mémes droits que Pon
revendique soi-mé&me avec raison, dans une autre province.

Mais ceci n’est pas le point essentiel qui doit déterminer
le sort du présent litige. Je suis d’opinion, pour les raisons
suivantes, que cet appel ne peut réussir, parce que le
demandeur-appelant ne pouvait instituer la présente action,
et qu’il n’est donc- pas nécessaire d’examiner la question de
la constitutionnalité de la loi. Le demandeur-appelant
voudrait par une action instituée en Cour supérieure, et dont
il a pris linitiative, faire déclarer invalide une loi de la
Législature avant méme qu’il ne soit 1ésé. En vertu du
chapitre 8 des Statuts Refondus de la province de Québec
1941, le Lieutenant-gouverneur en conseil peut soumettre
4 la Cour du bane de la reine, jurisdietion d’appel, pour
audition et examen, toute question queleonque qu’il juge &
propos et obtenir ainsi I'opinion des juges. L’opinion de la
Cour, bien que ne comportant qu'un avis, est traitée pour
toutes les fins d’appel 3 la Cour Supréme du Canada, comme
un jugement décisif rendu par ladite Cour entre les parties.
De plus, le Gouverneur Général en conseil peut, en vertu de
la Lot sur la Cour supréme du Canada, art. 55, soumettre a
notre Cour des questions importantes de droit ou de faits,
Iinterprétation de I’Acte de U’Amérique Britannique du

1119551 R.C.S. 834 & 840, 114 C.C.C. 170, 1 D.L.R. (2d) 241.
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Nord, la constitutionnalité ou l'interprétation d’'une législa-
tion, et, enfin, toute autre matiére, qu’elle soit ou non, dans
I'opinion de la Cour, ejusdem generis, que celles qui sont
énumérées 4 P'art. 55. Mais un tel droit n’appartient pas &
un citoyen.

Dans la province de Québec I'action déclaratoire n’existe
pas. Ses tribunaux ne donnent pas de consultations légales;
ils jugent les litiges. Les questions académiques et théori-
ques ol aucun Iz n’existe leur ont toujours été étrangéres.
La seule crainte que peut avoir un citoyen qu’un jour une
action possible peut &tre instituée contre lui ne justifie pas
per se un recours en justice. La porte des tribunaux n’est
pas ouverte & quiconque n’a pas d’intérét né et actuel dans
un litige. L’article 77 du Code de Procédure civile est
péremptoire & ce sujet. Il se lit comme suit:

77. Pour former une demande en justice, il faut y avoir intérét.

Cet intérét, excepté dans les cas de dispositions contraires, peut n’étre
.
qu’éventuel.

Mais cet intérét doit étre né et actuel malgré que les
conséquences ne puissent se faire sentir que plus tard. Cest
ainsi que dans Bélanger v. Théberge', la Cour supérieure de
Québec a décidé:

Une action basée uniquement sur la crainte de dommages futurs n’est
pas fondée, et le Demandeur ne peut dans de telles circonstances exiger un
cautionnement du Défendeur.

Dans Ouimet v. Fleury?, 1a Cour d’Appel de Québec a
décidé:

Les tribunaux sont constitués pour décider les litiges . . . entre citoyens
. . . non pour donner des opinions sur la légalité de leurs actions; . . . pour
intenter une action, il faut y avoir un intérét né et actuel, et . . . les juge-
ments doivent &tre susceptibles d’exécution.

Dans Harbour Commissioners of Montreal v. The Record
Foundry & Machine Co2, la Cour a décidé ce qui suit:

Neither do I consider that the fact, that the action stops short by
asking for the annulment of the deed, without going on to ask for conse-
quential relief, such as recovery of land or for a boundary procedure,
indicates that the action is unfounded because of not having any useful
object. A judgment which sets aside a deed, is not a mere judgment of
declaration, but is a judgment which executes itself, if I may make use of
such an expression. The relief consists in the annulment. I realize that
8 contrary view was taken recently by the majority of judges who decided

1(1904), 10 R. de J. 447. 2 (1909), 19 B.R. 301.
3 (1911), 21 B.R. 241 & 247.
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the case of Daveluy vs Lamothe, in the particular state of facts which
presented itself in that case, and to which I referred later in the case of
Angers vs Langelier (20 K .B., 351).

Dans Village de lo Malbaie v. Warren?, 1a Cour a affirmé
les principes suivants:

Mais, I’action actuelle n’est pas un de ces cas connus dans la doctrine
et la jurisprudence, et on n’a jamais vu d’action pour demander au tribunal
de déclarer que des obligations ou des droits consignés en toutes lettres
dans un contrat existent, lorsque lexistence n’en est pas niée, ou encore
quelle en e\gt I’étendue. Il ne suffit pas, en effet pour instituer une action
qgu'un droit-existe, il faut aussi une lésion de ce droit qui produit I'intérét,
lequel seul justifie Vinstitution d’une action.

Vide également Rochefort v. Godbout?, ou M. le Magis-
trat de district en chef Ferdinand Roy fait une revue com-
pléte des autorités sur la matiére et en conclut qu’aucune
action ne peut &tre instituée & moins qu’un droit ne soit 16sé.
C’est ce qui produit l'intérét dans un proeés. Pour pour-
suivre, I'intérét doit étre immédiat méme s'il est éventuel.

Je n’oublie pas qu’en vertu de l'art. 509 du Code de
Procédure civile de la province de Québee, les parties qui
ne s’entendent pas sur une question de droit suseeptible de
faire 1a base d’une action, lorsqu’elles s’accordent sur les
faits, peuvent la soumettre au tribunal pour adjudication,
en produisant au greffe un factum ou mémoire conjoint con-
tenant un exposé de la question de droit en litige et des faits
qui y donnent lieu, et les conclusions de chacune des parties.
Ce factum doit étre accompagné d’une déposition sous
serment de chacune des parties, attestant que les faits sont
vrais, que le débat est réel, et qu’il n’a pas seulemer:t pour
objet l'obtention d’une opinion. Mais, évidemment, ceci est
une exception 3 la régle générale et ne peut en aucune fagon
affecter la cause qui nous préoccupe.

De plus, il peut arriver que le tribunal soit appelé a se
prononcer sur la validité d’un réglement d’un conseil
municipal ou d’une commission seolaire, mais ceci est spécifi-
quement autorisé par les lois municipales ou scolaires.

Cette Cour a eu l'occasion de se prononcer sur cette ques-
tion dans une cause de L’Hépital Sainte-Jeanne d’Arc v.
Garneau?, et & la page 435, voici comment se sont exprimés
les membres du tribunal:

L’appelante a enfin invoqué l'argument que le jugement rendu par la
Cour du Banc de la Reine n’est qu’un jugement déclaratoire, non susceptible

1(1923), 36 B.R. 71. 2 [1948] C.8. 310.
3119611 R.C.S. 426 & 435.
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d’exécution. Je ne puis m’accorder avee -cette prétention que je crois non
fondée. Il est certain que les tribunaux ne doivent pas donner des consulta~
tions légales, et qu'ils doivent s'abstenir de se prononcer sur des questions
académiques, mais tel n’est pas le cas qui se présente. Ici, le jugement de la
Cour du Banc de la Reine, §'il refuse le mandamus demandé, il annule
une résolution et redresse un tort dont I'intimé souffrait préjudice. Il apporte
un reméde qui est 'annulation de la résolution, et comme le dit M. le Juge
Cross, c'est 13 méme que se trouve I'exécution du jugement. Harbour Com-

missioners of Montreal v. Record Foundry Company (1911) 21 Qué.

K.B. 241.

Ce qui importe de retenir dans la présente cause ¢’est que
I'action déclaratoire n’existe pas, sauf en quelques cas isolés.
I1 est donc impossible, dans le droit de Québec, d’instituer
une action comme celle qui I’a été, ot 'on demande au
tribunal, sans qu’il y ait de litige et sans qu’aucun droit ne
soit 1ésé, de déclarer inconstitutionnelle une loi de la Législa-
ture. La conclusion doit done étre que, si ’action n’existe
pas, il est inutile d’examiner la validité du statut qui est
attaqué.

Le Procureur général du Canada est intervenu dans la
présente cause, mais, comme je suis d’opinion que Paction
prineipale n’est pas fondée, il s’ensuit que 'intervention doit
étre rejetée.

L’appel est done renvoyé aveec dépens et l'intervention
sera également rejetée, mais sans frais pour ou contre le
Procureur général du Canada.

Appel rejeté avec dépens.

Procureurs des demandeurs, appelants: W. G. How,
Toronto et Sam S. Bard, Québec.

. Procureur du Procureur général de Québec: G. A. Pouliot,
Québec.

Procureur du Procureur général du Canada: R. Bédard,
Ottawa.
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MIKE MAMCZASZ axo C. MAM-
CZASZ, MAMCZASZ CONSTRUC-

TION, IRVING BABLITZ AnD APPELLANTS;
JOHN McBRIDE (Defendants) ..
AND
OLIVE BRUENS (Plaintiff) ............ RESPOKDENT.,

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Motor vehicles—M otorist colliding at night with road construction equip-
ment—No breach of statutory duty with respect to lighting cf equip-
ment—N egligence in failing to give adequate warning of presence of
stationary packer on highway not established—The Vehicles ar.d High-~
way Traffic Act, R.S.A. 1965, c. 856, ss. 42, 46.

The plaintiff brought an action for damages for personal inju-ies and
property damage resulting from a collision between a motor vehicle,
owned and operated by her, and a stationary packer, which was part
of some road equipment being used on road construction work. The
particular equipment involved consisted of a tractor behind which, in
tandem, were two packers. The packers were owned by the defendants
MM and CM who were the contractors carrying on the road construc-
tion. The defendant B owned the tractor and the defendant McB was
the operator of the equipment.

The plaintiff’s vehicle drove directly into the back of the rear packer. The
accident oceurred on a clear night; there was no dust and there was
no other traffic in the vicinity. The trial judge found that the plaintiff’s
rate of speed was too fast for the area in question and this finding was
not disturbed on appeal. Flare pots had been placed at certain positions
on the stretch of the road under construction for the purpose of giving
warning of danger, and similar flare pots had been placed on the top
and at the corners of each of the two packers, two at the front of the
first and two at the back corners of the rear one. The packers also
had red reflectors on, the rear end.

The action was dismissed at trial. On appeal the Appellate Division of the
Supreme Court of Alberta held that there had been negligence on the
part of the defendants as well as on the part of the plaintiff and that
responsibility should be apportioned as to two-thirds to the defendants
and as to one-third to the plaintiff. The defendants appealed to this
Court.

Held: The appeal should be allowed and the judgment of the trial judge
restored.

The conclusion reached by the Appellate Division was based in part upon
the provisions of subss. (1) and (2) of s. 42 of The Vehicles and High-
way Traffic Act, R.S.A. 1955, ¢. 356. However, these subsections related
to the provision of equipment on vehicles, but did not lay down any
statutory duty as to when that equipment was to be used. It was neces~-
sary to look elsewhere to ascertain the requirements of the Act as to

*PresenT: Taschereau C.J. and Martland, Ritchie, Hall and Spence JJ.
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lighting. The only provisions in relation to stationary vehicles on the
highway which might be relevant in this case were paras. (d), (¢) and
(f) of 5. 46. It was evident, from an examination of these provisions,
that there had not been established, as against the defendants, any
breach of a statutory duty with respect to the lighting of the rear
packer.

On the remaining issue as to whether the plaintiff had successfully estab-
lished negligence on the part of the defendants in failing to give ade-
quate warning of the presence of the stationary packer on the highway,
the trial judge had found that the construction area and the packers
were adequately lighted so as to warn a reasonably careful driver. This
finding was supported by the evidence. This Court did not infer from
the evidence, as did the Appellate Division, that it was probable that
the two flare pots placed at the back of the rear packer, some five
to six feet apart, would induce confusion in the mind of an approac¢hing

" driver, or mislead such driver as to the true danger.

APPEAL from a judgment of the Appellate Division of
the Supreme Court of Albertal, reversing a judgment of
MecLaurin C.J.T.D. Appeal allowed.

H. L. Irving, for the defendants, appellants.
H. P. Macdonald, for the plaintiff, respondent.

The judgment of the Court was delivered by

MarTrAND J.:—This is an appeal from a judgment of the
Appellate Division of the Supreme Court of Alberta?, which
reversed the judgment at the trial, which had dismissed the
respondent’s claim for damages for personal injuries and
property damage resulting from a collision between a motor
vehicle, owned and operated by her, and a stationary packer,
sometimes referred to in the evidence as a “wobbly”. The
packer was a part of some road equipment being used on
road construction work on provincial highway No. 13, near
the ‘town of Sedgwick, Alberta. The particular equipment
involved in this case consisted of a tractor behind which, in
tandem, were two packers. The appellants Mike Mameczasz
and C. Mameczasz, carrying on business as Mamezasz Con-
struction, were the contractors who were carrying on the
road construction work and the owners of the packers. The
appellant Bablitz owned the tractor and the appellant
- MecBride was the operator of the equipment at the time
the accident giving rise to the respondent’s claim occurred.

This accident took place shortly after 10:00 p.m. on
August 20, 1956. The respondent was driving her Austin

1(1962), 39 W.W.R. 157, 33 DLR. (2d) 209.
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1964 automobile west along provincial highway No. 13 which,

——
Mawmczasz in relation to the scene of the accident, runs generally in

¢tal. an east and west direction. The highway in question was
Bruens  ynder construction, at that time, for a distance of approxi-
Martland J. mately three miles. The respondent had entered the con-
—  struction area at its easterly end and had travelled, through
the construction area, a distance of some two to two and one-

half miles before the collision oecurred.

As she proceeded west, at the commencement of the con-~
struction area, the respondent would pass five signs, each
of which was marked with a flare pot, warning of-the exist-
ence of construction ahead and advising of a speed limit in
the construetion area of 25 miles per hour. She would then
reach a section of the highway where there was a gravel
windrow extending down the centre of the road. It was
marked by flare pots placed upon it at intervals of 300 to
400 yards.

On the night in question the respondent drove past a
tractor, to which were attached two wobblies in tandem,
which was also proceeding west and which was travelling
between the centre windrow and the north side of the high-
way. The rear packer was marked by two flare pots, one at
each side of the back of the packer, and by two reflectors.
The respondent, in passing this equipment, drove to the
south of the centre windrow. The operator of the equipment
had seen her pass by earlier in the evening, when she had
been driving in an eagterly direction through the censtruc-
tion area toward Lougheed.

After passing this equipment the respondent returned to
the north side of the centre windrow and proceeded up a
rise in the road. After reaching the crest of this rise there was
a gradual descent for a distance of some 400 to 500 yards to
the scene of the collision.

Prior to the collision the respondent had travelled beyond
the west end of the centre windrow from where, for a dis-
tance of a few hundred feet, there was no obstruction on the
highway. She then reached the east end of another windrow
which was located along the north boundary of the highway.
This windrow was some seven feet in width, occupying that
amount of what otherwise would have been a part of the
travelled road surface. It was approximately one and one-
half feet in height and it continued along the north
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boundary of the highway for a distance of about 2,000 feet
to the west. It was marked at its easterly end by two flare
pots and was then marked along its length by further flare
pots placed upon it and spaced about 300 to 400 yards apart.
At the west end of the construction area there were also
warning signs placed on the south side of the road, each of
which was marked by a flare pot.

The packer with which the respondent’s automoblle col-
lided was standing facing west alongside and close to the
north windrow and about 200 feet from the easterly end
of that windrow. The packer consisted of a box-type body,
filled with gravel, mounted on axles front and back, on each
of which were eight to ten rubber-tired wheels. The box was
yellow in colour and had red reflectors some three to four

inches in diameter on its rear end. Flare pots, similar to.

those on the ground and upon the windrows, were placed
on the top and at the corners of each of the two wobblies,
two at the front of the first and two at the back corners of
the rear one.

The appellant McBride, the operator of this equipment,
shortly before the accident, had been proceeding east along
the highway. He proceeded to turn in order to travel west
and, while turning, observed a light glow on the top of the
rise in the highway to the east. He completed his turn and
observed that the glow had been caused by two headlights
which were those on the respondent’s vehicle. In making the
turn he had noticed that one tire on the wobbly did not
seem to be packing properly and accordingly he drove along-
side the north windrow and stopped, waiting to dismount
until the approaching vehicle should pass the equipment.
Instead of passing, the respondent’s vehicle drove directly
into the rear of the back wobbly with sufficient force to
move the wobbly slightly toward the left and toward the
front and to cause substantial damage to it. The front end
of the respondent’s automobile was demolished.

The highway at the point of collision was 394 feet wide.
The travelled portion, allowing for the seven-foot windrow,
was 324 feet. The distance from the left rear wheel of the
wobbly to the south edge of the road was 22 feet four
inches.

The night was clear, there was no dust and there was no
other traffic in the vicinity when the accident occurred.
There were no marks on the surface of the highway to
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1964 jndicate that the brakes of the respondent’s car had been

Mmclesz applied prior to the collision occurring.
tal. .
o There was some evidence as to the speed of the respond-

BrUENS  ent’s vehicle, on the basis of which the learned trial judge

Mertland J. made a finding that the respondent’s rate of speed was too

~  fast for the area in question. This finding was not disturbed
on appeal.

The learned trial judge stated the issue in the case and
his conclusion as follows:

The simple question arises as to whether the road, a construction area,
and the wobblies, were adequately lighted so as to warn any reasonably
careful driver. In all the surrounding circumstances it appears to me that
the driver Bruens was negligent, and that the road operators were without
fault.

On appeal the Appellate Division of the Supreme Court
of Alberta held that there had been negligence on the part
of the appellants as well as on the part of the respondent
and that the responsibility should be apportioned as to
two-thirds to the appellants and as to one-third to the
respondent. This conclusion was based in part upon the
provisions of subss. (1) and (2) of s. 42 of The Vehicles
and Highway Traffic Act, R.S.A. 1955, c. 356, which provide
as follows:

42. (1) A motor vehicle, any trailer and any vehicle being drawn at
the end of a train of vehicles, shall be equipped with at least one tail lamp
mounted on the rear and capable, when lighted as required by this Act, of
emitting a red light plainly visible from a distance of five hundred feet
to the rear.

(2) Notwithstanding subsection (1), in the case of a train of vehicles,
only the tail lamp on the rear-most vehicle need be seen from a distance
of five hundred feet to the rear.

The word “vehicle” is defined in this Act, in s. 2(t), as
follows:
“vehicle” means a motor vehicle, trailer, traction engine and any vehicle
drawn, propelled, or driven by any kind of power, including muscular power,

but does not include the cars of electric or steam railways running only
upon rails.

The Court held that the equipment in question consti-
tuted a “train of vehicles” within the meaning of s. 42(1)
and that there had been a breach by the appellants of the
statutory duty imposed upon them by that subsection which
had contributed to the accident. The Court was of the
opinion that the appellants had substituted their own
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method of providing protection for users of the highway and
held that they did so at their own peril.

With respect, I am unable to agree that the appellants
were in breach of any statutory duty imposed upon them
which could be held to be a cause of this accident. Subsec-
tions (1) and (2) of s. 42 of the Act require that, in the case
of a train of vehicles, the rear-most vehicle be equipped
with a tail lamp at the rear. They provide that such light
must be capable, when lighted as required by the Act, of
emitting a red light visible at a distance of 500 feet to the
rear. These subsections relate to the provision of equipment
on vehieles, but do not lay down any statutory duty as to
when that equipment must be used. It is necessary to look
elsewhere to ascertain the requirements of the Act as to
lighting. These requirements are contained in s. 46. Sub-
section (1)(c) of that section states:

46. (1) At any time during the period between one hour after sunset
and one hour before sunrise or at any other time when atmospheric condi-
tions are such that objects on the highway are not plainly visible at a

distance of three hundred feet
*x  x %

(¢) no motor vehicle or tractor shall be in motion upon any highway
unless the tail lamp with which it is required to be equipped is
alight,

This is the only provision which contains a requirement
as to the lighting of the tail lamp which is mentioned in
subss. (1) and (2) of s. 42.

Section 46 contains separate provisions in relation to
stationary vehicles on the highway. The only ones which
might be relevant in this case are paras. (d), (e) and (f),
which provide that, during the period defined in subs. (1),

(d) no motor vehicle or tractor shall be stationary on any highway out-
side the corporate limits of any city, town or village unless either
(i) it has a lighted tail lamp, or
(ii) it has affixed to the left of the rear thereof a reflector of any
type approved by the Lieutenant Governor in Council and
so fixed as to reflect the lights of any motor vehicle approach-
ing the stationary vehicle from the rear,

(e) no vehicle other than a motor vehicle, motor cycle or bicycle shall
be upon any highway whether in motion or stationary unless there
is displayed thereon at least one light visible at a distance of at
least one hundred feet from the front of and behind that vehicle,
or in the alternative, there are affixed thereon one reflector towards
the front and one reflector at the rear thereof of a type approved
by the Lieutenant Governor in Council, so fixed as to reflect the

90132—2
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lights of any motor vehicle approaching from the front and the
other so fixed as to reflect the lights of any motor vehicle approach-
ing from the rear,

() no vehicle drawn by or attached to a motor vehicle and commonly
known as & trailer shall be upon any highway unless it has affixed
at the rear thereof a reflector of a type approved by the Lieutenant
Governor in Couneil so fixed as to reflect the lights of any motor
vehicle approaching from the rear,

In the result, therefore, there has not been established,
as against the appellants, any breach of a statutory duty
with respect to the lighting of the rear packer.

Apart from the issue as to statutory duty, there remains
the question as to whether the respondent has succassfully
established negligence on the part of the appellants in fail-
ing to give adequate warning of the presence of the sta-
tionary packer on the highway. On this issue the learned
trial judge has found that the construction area and the
wobblies were adequately lighted so as to warn a reasonably
careful driver. In my opinion this finding is supported by
the evidence.

I do not infer from the evidence, as did the Appellate
Division, that it is probable that the two flare pots placed
at the rear of the back wobbly, some five to six feet apart,
would induce confusion in the mind of an approaching
driver, or mislead such driver as to the true danger. The
respondent had travelled past 21 flare pots before the col-
lision occurred, each of which had obviously been placed in
its position for the purpose of giving warning of danger. She
had passed, shortly earlier, similar road equipment, which
had been similarly marked. At no place along the road under
construetion, to the point of the accident, had flare pots been
placed on each side of the travelled route so as to mark a
course between them. I do not, therefore, draw the infer-
ence that the two flare pots at the rear of the wobbly, situ-
ated some two and one-half feet higher than those which
marked the right-hand windrow, would have led an
approaching driver, taking reasonable care for her own
safety, to conclude that they constituted an invitation to
pass between them.

In my opinion, the appeal shoﬁld be allowed and the
judgment of the learned trial judge restored with costs to
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the appellants in the Appellate Division of the Supreme 1964

——

Court of Alberta and in this Court. M,u;m%,xsz
el at.
Appeal allowed with costs. Bronxs

Solicitors for the defendants, appellants: Clement, Parlee, Martland J.
W hittaker, Irving, Mustard & Rodney, Edmonton. —

Solicitors for the plaintiff, respondent: Macdonald &
Dean, Edmonton.

PHILIP SPRINGMAN .................. ApperranT; 198
*Jan.31
AND Mar. 23

HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Criminal low—Arson—Whether bunkhouses mounted on wheels “buildings
or structures” within the meaning of s. 374(1)(a) of the Criminal Code,
1953-54 (Can.), c. 61.

The accused was convicted of arson under s. 374(1)(a) of the Criminal
Code. The case for the Crown was that he had counselled another man
to set fire to his construction camp consisting of mobile or portable
equipment, namely, inter alia, two bunkhouses and a combined bunk-
house and office. It was admitted that these were mounted on wheels
for the purpose of ready movement from place to place. The Court
of Appeal, by a majority judgment, held that, although some of the
equipment was not a building or structure within s. 374(1)(a) of the
Code, the bunkhouses fell within that meaning. The accused appealed
to this Court, the appeal being limited as to the bunkhouses only.

Held: The appeal should be allowed and the conviction quashed.

The items in question were not buildings or structures within the meaning
of s. 374(1)(a) of the Criminal Code. To fall within the section, a
building or structure must be an unmovable property. In the present
case the equipment was fundamentally movable property, without fixed
or permanent foundations.

APPEAL from a judgment of the Court of Appeal for
Saskatchewan?!, affirming the conviction of the appellant for
arson. Appeal allowed.

George J. D. Taylor, Q.C. and Calvin F. Tallis, for the
appellant.
8. Kujowa, for the respondent.
1(1963-64), 45 W.W.R. 501.

*PrESENT: Taschereau CJ. and Fauteux, Ritchie, Hall and Spence JJ.
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Eej TaE CHier JusTice:—The appellant Philip Springman,
Serveman formerly of Nipawin, Saskatchewan, now of Varcouver,
THE Ejnmw B.C., was on April 2, 1963, convicted by His Honour Judge

—  Forbes at Regina on the following charge:

That he, the said Philip Springman, did on or about the 16th day of
September, 1961, in the Davin District, Saskatchewan, without legal jus-
tification or excuse.and without colour of right, unlawfully and wilfully set
fire to the Nipawin Construction Company Limited eamp, and did thereby
commit arson, contrary to section 374(1)(a) of the Criminal Code.

The appellant was sentenced to imprisonment for a term
of two years. The appellant appealed to the Court of Appeal
against both the conviction and the sentence. Both appeals
were dismissed.

The charge was laid under s. 374(1) (a¢) of the Criminal
Code which says that every one who wilfully sets fire to a
building or structure, whether completed or not, is guilty of
an indictable offence and is liable to imprisonment for
14 years. '

The evidence reveals that the Nipawin Construction
Company Limited, owned by the appellant and his wife, had
a substantial amount of equipment and that, during the
summer of 1961, this equipment was situated near Davin.
The company was engaged in supplying sand, gravel and
crushed rock, and the equipment that was burnt was being
made use of in this operation. It consisted of a crusher,
loaders, trucks, bunkhouses and work-shops. It is the con-
tention of the respondent that all this equipment was within
the meaning of s. 374(1) (a) and was a building or structure,
whether completed or not. The appellant contends that the
Courts below erred in holding that this equipment should
thus be classified because it was completely mobile, being
either self-propelled or mounted on wheels and designed to
be moved by power units. It is therefore contended on behalf
of the appellant that if he did set fire to this equipment, he
should have been prosecuted under s. 374(2) of the Crim-
inal Code which is in the following terms:

(2) Every one who wilfully and for a fraudulent purpose sets fire to

personal property not mentioned in subsection (1) is guilty of an indictable
offence and is liable to imprisonment for five years.

The maximum punishment if the appellant is found
guilty under s. 374(1) (a) is 14 years, and 5 years if con-
vieted under s. 374(2).
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Parliament has carefully divided s. 374 in two groups, and
I am satisfied that subs. (a) of s. 374 “a building or strue- Sermveman
ture” covers immovable property and that the balance of Tup Guams

subs. (1) also covers property which has a more considerable Tashoreny

value than all that is contained in the residuary clause 7.
s. 374(2) (the whole subject to s. 375). —

In the present case, as previously stated, the equipment
to which the fire was set could be easily moved from one
place to another. I think that fundamentally this equipment
was movable property.

This I believe is the law in the common law provinces and
in the province of Quebec. In the province of Quebec it has
been decided by this Court in Dulac v. Nadeau®:

Mais il y & plus. En effet, et quant au batiment de Nadeau,—et on
pourrait ajouter, celui de Morin,—il &’agit clairement d’immeubles par
nature suivant les dispositions de l’article 376 C.C. Sans doute, on peut
bien, ainsi qu’on le fait remarquer dans Colin et Capitant, Cours Elémen-
taire de Droit Civil Francais, XIé édition, tome 1, N° 922, ou dans les
termes de Planiol et Ripert, Traité Pratique de Droit Civil Francais (1926)
tome 3, 75, rappeler que «les constructions volantes établies & la surface du
sol pour quelques jours et réédifiées ailleurs, de place en place, telles que
les baraques de foire, ne sont pas deg immeubles parce que ces édifices légers
n'ont pas de place fixe.» Mais les deux auteurs reconnaissent, aux mémes
pages, le principe que «pour qu'une construction soit immeuble, il n’est pas
nécessaire qu'elle soit élevée i perpétuité, que les bAtiments construits pour
une exposition sont immeubles quoiqu’ils soient destinés & étre démolis.»

1964
——

It will be easily realized by the reading of the opinions
of these authors that the French law is quite similar to the ’
English law, and that an immovable is something that. is
not to be forced from its place. It has the characteristics of
things real or land, although constructions built on the sur-
face of the soil for some length of time, and later rebuilt
somewhere else, from place to place, are not immov-
ables because these buildings have no fixed or permanent
foundations.

I therefore agree with the reasons of my colleague Mr.
Justice Hall, and I would allow the appeal and quash the
conviction.

The judgment of Fauteux, Ritchie, Hall and Spence JJ.
was delivered by '

Hawy J.:—The facts in connection with this appeal are
set out fully in the judgment of Culliton C.J.S. and shortly
are as follows: the accused was charged that he, the said

1[1953] 1 S.C.R. 164 at 204.
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1964 Philip Springman, did on or about the 16th day of Septem-

SPRINGMAN ber, 1961, in the Davin District, Saskatchewan, without
THEEUEEN legal justification or excuse, and without colour of right,
Hall T unlawfully and wilfully set fire to the Nipawin Construction

a. . . . . .

—  Company Limited camp and did thereby commit arson con-
trary to s. 374(1)(a) of the Criminal Code. The accused
was first tried by a judge and jury at which trial the jury
were unable to agree upon a verdict. He then elected to be
tried by a judge without a jury and was tried by His Honour
Judge Forbes who found him guilty and sentenced him to

a term of two years in a penitentiary.

The Nipawin Construction Company was a limited com-
pany, all of the shares of which had been held by the appel-
lant Springman and his wife. The company cwned a large
amount of equipment, and, immediately prior to the fire on
September 16, 1961, had been engaged in the production of
crushed rock under a contract with Concrete Rock Products
Limited of Regina. The operation was being carried out near
Davin, Saskatchewan, and as production was too slow at
that point, the appellant had given instructions to his fore-
man, Charles Wingert, to line up the camp for a move. The
camp was lined up for movement so that everything could
be moved quickly, and, while stationary, could be served
by the central propane unit which supplied heat to the
bunkhouses and electricity from the portable light plant.
The machinery and equipment consisted of a propane truck,
welding truck, a number of other trucks and power units,
a house trailer with a half-ton truck, a rock crusher, a front
end loader, a light plant, a cook car, two bunkhouses and a
combined bunkhouse and office. It was admitted that the
bunkhouses, cook car and house trailer were all mounted on
wheels for the purpose of ready movement from place to
place wherever rock crushing operations were to be car-
ried on.

The fire which destroyed this machinery and equipment
was set by Charles Wingert, the foreman, and Peter Mihai-
luk, an employee. The case for the Crown was that the
appellant counselled Mihailuk to set the fire. Mihailuk gave
evidence that he had been induced by the appellant to set
the fire and he was to receive a new truck or car and $4,000

or $5,000 for so doing.
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Following his conviction by His Honour Judge Forbes,
the appellant appealed to the Court of Appeal' for Sas-
katchewan from both conviction and sentence. The grounds
of appeal were as follows:

(1) That on the facts, including the facts as to source and credibility
of the evidence of the commission of the crime and the connection

of the accused therewith, the verdict is unreasonable, or cannot be
supported, and therefore ought to be quashed;

(2) That as a matter of law there is no evidence of any offence against
Section 374(1)(a) of the Criminal Code, since the “camp” referred
to in the charge (being mobile or portable equipment consisting
of a gravel crusher, trucks, trailers, bunkhouses, ete. . . . is not
within the meaning of the words “a building or structure” appear-
ing in the said Section 374(1)(a).

The Court of Appeal for Saskatchewan unanimously re-
jected the appeal under ground 1, holding that the learned
trial judge’s findings on the evidence should not be
disturbed.

The Court, however, (Maguire J.A. dissenting) while
accepting the argument that the trucks and power units,
the rock crusher, the front end loader and the light plant
were not buildings or structures within the meaning of
8. 374(1) (a) of the Criminal Code, held that the two bunk-
houses and the combined bunkhouse and office were build-
ings or structures within the meaning of the said section.

Maguire J.A. in his dissenting judgment held that, in
addition to the items which the majority found were not
“buildings or structures whether completed or not”, the two
bunkhouses and the combined bunkhouse and office were
also not “buildings or structures whether completed or not”
within the meaning of the said section on the grounds that:

. . . being designed and constructed upon a wheeled chassis, for the

purpose of ready movement from place to place, and the temporary use in
each said place, do not fall within “a building or structure”.

The appeal to this Court is limited to the question as to
whether the two bunkhouses and the combined bunkhouse
and office were “buildings or structures” within the mean-
ing of 8. 374(1) (@) of the Criminal Code.

With respect, I think that Maguire J.A. was right in hold-
ing that the two bunkhouses and the combined bunkhouse
and office were not buildings or structures within the mean-
ing of the section in question.

1(1963-64), 45 W.W.R. 501.
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I accept that the term “structure” is not to be construed
ejusdem generis with the term “building”: London County
Council v. Tann'. However, both “buildings” and “strue-
tures” do possess certain essential characteristics, some of
which are common to both.

The case of London County Council v. Pearce? sppears
to be in point. There the question whether a builders’ office
constructed of wood and roofed with zine, and placed upon
iron wheels for the purpose of enabling it to be wheeled
about to any place where building operations were being
carried on, was, when not required at any such placs, kept
in the builder’s own yard and used as a pay-office for his
men was a “wooden structure or erection of a moveable or
temporary character” within the meaning of s. 13 of the
Metropolis Management and Building Acts Amendment
Act, 1882. Pollock B. said at p. 111:

No special meaning can be given to the word “structure” or the word
“erection” as something distinet from a building; and it cannot be supposed
that the legislature intended that everything which could in any sense be
called a wooden building of a temporary character should be within the
section. It is the duty of the magistrate to say whether a particular thing
(I purposely use an indefinite expression) is within the definition. It is
obvious that there are many things which, in a sense, would be wooden
structures or erections, but could not possibly be held to come within the
section, such as a dog-kennel or a van for removing furniture, which would
be a much larger and heavier thing than such a pay-office as that in ques-
tion. There are, therefore, many considerations which ought legitimately to
influence the magistrate in coming to his decision. I think that in the
present case the learned magistrate was perfectly right in holding that this
pay-office was a part of a builder’s plant; it is a thing which is moved from
one set of buildings to another as occasion requires, and when not in use
in the ordinary way it is at rest upon the builder’s premises, and is -1sed for
the convenience of paying his men, which seems a very ressonable
proceeding.

i

and Vaughan Williams J. said at pp. 112-3:

The magistrate was of opinion that priméi facie a carriage on wheels
was not a wooden structure or erection within the meaning of the section.
I do not mean to say that a man is to be allowed to evade the Act of Par-
liament by building on wheels what he intends to be a wooden structure,
and then saying that it is not within the Act because it is on wheels. In
all cases we must be guided by what I may call the intentions of the
structure, and must inquire with what intention it was made. This seems
clear from the case of Hall v. Smallpiece, 59 LJ. (M.C.) 97, where it was
held that a steam roundabout was not a wooden structure or erection
within the meaning of the Act. Why was that held? Not because a thing
on wheels cannot be within the section, but because when one locks into
the intention with which the thing was made, it becomes plain that it

1719541 1 Al ER. 389 at 390. 2[18921 2 Q.B. 109.
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was made for the purpose of locomotion and for erection in any place
where it might be required.

In Cardiff Rating Authority v. Guest Keen, Limited?,
Denning L.J. (as he then was), in discussing what is a
“building or structure or in the nature of a structure” said
at p. 31:

A strueture is something which is constructed, but not everything which
is constructed is a structure. A ship, for instance, is constructed, but it is
not a structure. A séructure is something of substantial size which is built
up from component parts and intended to remain permanently on a per-
manent foundation, but it is still a structure even though some of its
parts may be moveable, as, for instance, about a pivot. Thus, a windmill
or a turntable is a structure. A thing which is not permanently in one
place is not a structure, but it may be “in the nature of a structure” if it

has a permanent site and bhas all the qualities of a structure, save that it is
on occasion moved on or from its site.

We are not concerned here with anything “that is in the
nature of a structure”. We have to deal with items that are
either “buildings” or “structures”.

My view that the items in question in this appeal are
neither “buildings” nor “structures” is strengthened by the
judgment of the Manitoba Court of Appeal in Rezx v. Arpin?,
in which it was held that a railway freight car was not a
“building” within the meaning of s. 461 of the Criminal
Code of Canada, and by the judgment of the Supreme Court
of Nova Scotia en banc in The King v. Levy and Gray?®, in
which it was held that the buffet of a parlour car on a rail-
way was not a “building” within s. 461 of the Code. In this
latter case Chisholm J. (as he then was) said at p. 232:

I have come to the conclusion that the buffet of a parlour car is not
a, building within the meaning of section 461 of the Criminal Code. A build-
ing is defined by Bouwier (p. 400) as “an edifice”, erected by art and fixed
upon or over the soil, composed of brick, marble, wood or other proper

substance, connected together, and designed for use in the position in
which it is so fixed. .

The appeal should, therefore, be allowed and the convic-
tion quashed.

Appeal allowed and conviction quashed.
Solicitors for the appellant: Goldenberg, Taylor, Tallis &
Goldenberg, Saskatoon.
Solicitor for the respondent: S. Kujawa, Regina.

1[19491 1 All ER. 27 at 31, 1 K.B. 385.

2[1939]1 1 W.W.R. 564, 47 Man. R. 40, 72 C.CC. 49, 50 CR.T.C. 116,
2 D.L.R. 584.

3 (1919), 53 N.S.R. 229 at 232, 31 C.C.C. 19.
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GISELE FERNANDE HERRINGTON

R.CS. COUR SUPREME DU CANADA [1964]

ALFRED K. HERRINGTON ............ APPELLANT;

AND

OF HAMILTON .................. % ResPONDENT;

AND

anp SAMUEL TAYLOR ........... s RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Exp;‘op‘riation——Compensation fired by Municipal Board—Books of going

business almost non-eristent—Valuation based on land values plus
replacement cost of buildings less depreciation—Revision of Board’s
figures not to be attempted unless Board exercised judgment upon
improper principles.

The City of Hamilton expropriated certain lands of which the appellant

and his wife were owners as joint tenants and which formed part of
the property of a partnership in which they were the only partners.
One T was appointed receiver of all the assets of the partnership with
power to manage the business of the partnership until the conclusion of
the expropriation proceedings. The Ontario Municipal Board, which
was appointed the sole arbitrator, fixed the compensation at $50,525.
The husband, the wife and T appealed to ask that the compensation
be increased. The appeal was dismissed. The husband alone decided to
appeal to this Court, and served notice of appeal upon the solicitors
for the City and the solicitor for his wife and T. A motion by the
City to quash the appeal on the ground that the appellant had no
status to maintain the appeal because a partner cannot sue alone to
recover a debt due to the partnership was dismissed ([1964] S.C.R. 69.).
The husband then proceeded with his appeal.

Held: The appeal should be dismissed.
The Municipal Board could not base a valuation of the expropriated

premises on the profit situation of the business as the claimants’ so-
called books were almost non-existent. It was not possible for the
Board to adjourn the matter for further and better evidence on the
subject of profits. Such evidence did not exist and could not be created
as the foundation data itself did not exist. The Board then proceeded
to consider the evidence of value on the basis of land values plus
replacement cost of buildings less depreciation. The board members
heard the w(itnesses and had an opportunity to weigh and compare the
value of the various pieces of evidence given, and the figures set out in
their finding represented their judgment of the probative value of
those various pieces of evidence. Unless it appeared that the Board
were exercising their judgment upon improper principles, this Court
should not attempt to revise their figures. The Court might have found
much less drastic rates of depreciation but if that could be done only

*PresgNT: Cartwright, Fauteux, Judson, Ritchie and Spence JJ.
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by exercising judgment upon the evidence, the Court should not apply
its opinion of the evidence to amend that of the members of the
Board who heard the evidence.

As to the claim for certain groynes, despite the fact that they must have
cost the claimants a very considerable sum, albeit one quite impossible
to determine on the evidence, the Court below was right in saying that
the groynes simply were necessary for the preservation of the lands
upon which the buildings stood; if the groynes had been absent there
would be no land to be expropriated, and the claimants would have
simply been able to claim for a useless water-covered lot. Therefore,
the Board would not have been justified in making an allowance for
the cost of the groynes.

APPEAL from a judgment of the Court of Appeal for
Ontario, affirming an expropriation award fixed by the
Ontario Municipal Board. Appeal dismissed.

Alfred K. Herrington, in person.

J. T. Weir, Q.C., and B. H, Kellock, for the respondent
corporation.

The judgment of the Court was delivered by

SpENCE J.:—This appeal from the judgment of the Court
of Appeal for Ontario was argued by the appellant in person.
The appellant, however, was represented by skilled eounsel
both in the Court of Appeal and at the hearing before the
Municipal Board when all the evidence was the subject of
minute examination and cross-examination. That Board
fixed the compensation payable to the appellants for the
expropriation of the lands and buildings in the City of
Hamilton at a total of $50,525 made up as follows:

BN B ) - S $ 6,500
2. Cottage property ......cvvevvereeernnnenenns 2,000
3. Vacantlots ......coiviviiiiiiiniiiiinnnnen 3,025
4. Cove Restaurant ..........cccvvvviveinvnnnns 30,000
5. Allowance for disturbance ..........c.0uuune. 6,000
6. Allowance for possibility that Van Wagner’s
Beach Road be rebuilt ,,..............c00s. 3,000
$ 50,525

In the Court of Appeal and again in this Court no ques-
tion was raised as to any of the first three amounts. We are,
therefore, concerned with the latter three only.

The Board, dealing with restaurant property after reciting

the history of the purchase of the various portions of it, the
lease of certain other lands, the construction of the groynes
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to prevent erosion and of certain additions and also the com-
plete washing out of the Van Wagner’s Beach Road access,
turned to the fixing of compensation upon the following
basis:

1. Land Values.
2. Replacement value of buildings, less depreciation.

In the notice of appeal from the decision of the Beard to
the Court of Appeal for Ontario, the grounds of appeal
include:

1. The Ontario Municipal Board erred in not applying the test of value
to the owner in disallowing the Claimants compensation for the Groynes
and for the partly completed addition to the restaurant.

2. The Board erred in not applying the test of value to the cwner in
awarding the Claimants compensation for the value of the leasehold
interest.

x k%

4, The Board erred in assessing compensation for the restaurant in
not taking into account the income received from the business which the
Claimants were carrying on in those premises.

Examining these grounds of appeal, Laidlaw J.A. said:

It is sufficient to say that in my opinion the amounts of gross estimated
profits shown on that statement are dependent to such an exteat upon
such uncertainties, speculation and estimates upon which no reliance can
be placed as to render the probative value of that report nil. It would not
be safe in my opinion for any tribunal exercising judicial funetions to
found an appraisal or an award of compensation on that evidence. In my
opinion the claimant has failed entirely to establish the amount of gross
profits from the operation of this business as a reliable and proper basis on
which to award compensation. . . .

Then in such circumstances what was the Board to do to ascertain the
proper amount of compensation payable to the claimants? It was the duty
of the Board, in my humble opinion, to consider the available evidence that
would best enable them to value these properties and to fix a compensation
that would be adequate and sufficient to indemnify the owners. The only
basis upon which the Board could proceed in the particular circurastances
was to consider the replacement value of the property expropriated less
proper depreciation from the value of each of the various items.

Having read the evidence given upon the expropriation
proceedings by Mr. Samuel Taylor, the receiver appointed
by the Court in Ontario in an action by the female cleimant
against the male claimant, and also the evidence given by
the male claimant A. K. Herrington and the other witnesses
called by him, I am of the opinion that Laidlaw J.A.'s view
as to the probative value of the evidence as to profits is a
sound one and I would not have agreed to have based any
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valuation of this expropriated restaurant premises upon such 1964

a haphazard conjecture. HErRINGTON
Then, I turn to the same query as Laidlaw J.A. expressed Crrv or

upon what was the Board’s task. It would naturally occur to HAMIION
one that the Board might have set the matter over for —
further evidence in order to obtain reliable information upon Bp onee 7.
the profit situation for admittedly the concept of value to
the owner in the case of a going business would require a
valuation based on this profit situation. Woods Manufac-
turing Company v. The King', per Rinfret C.J., at p. 514.
It is by such an investigation that there could be determined
what amount the owner, as a prudent business man, would
have been prepared to pay for the property on the date of
the expropriation rather than be forced to give up title and
possession.

It appears, however, from a survey of the evidence to
which I referred that such information simply eould not be
produced. The claimants’ so-called books were almost non-
existent and consisted of some rather haphazard entries in
a series of diaries from 1951 to 1958, and those entries bore
little if any relation to the statement worked out by Mr.
Taylor, the receiver. It would appear, moreover, that the
data given with some degree of detail to Mr. Lounsbury,
acting as adviser for the respondent corporation, again bore
little relation to either the original data in these diaries or
to Mr. Taylor’s subsequently produced summaries. It is
significant, in passing, that if Mr. Lounsbury informally
offered $75,000 as compensation, an offer which it was
stated, the claimant refused, he could only have done so on
the inflated figures given to him by the claimant, to which
I have just referred.

In the light of these circumstances, it was not possible for
the Municipal Board to adjourn the matter for further and
better evidence on the subject of profits. Such evidence did
not exist and could not be created as the foundation data
itself did not exist. The Municipal Board then proceeded to
consider the evidence of value on the basis of land values
plus replacement cost of buildings less depreciation, and the
Board said:

Essentially therefore the Board accepts the evidence of the respondent’s

witnesses as to the value of the restaurant and the leaschold interest in the
parking lot.

1[1951]1 S.C.R. 504, 2 D.L.R. 465.
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1964 The Board then proceeded to cite the evidence of C. E.

HER;NT:TON Parnell as to the value of the lands and the leasehold inter-

Creor  ©St, i.e., land $6,750, leasehold interest $1,080, and the evi-
HAe“?;'lTON dence of Donald Hall as to the value of the restaurant build-
. ings at $17,500, being able to verify one item in Hall’s
valuation by comparing his valuation of the duplex with
that of Mason, a claimant’s witness. The Board found that
Mason was only 10 per cent higher than Hall on that item
and so the Board added 10 per cent to Hall’s estimate of
$17,500. With the addition of $2,920 for fixtures not included
in Hall’s valuation, these amounts totalled $30,000. It was
this question of the valuation of the restaurant buildings
at $17,500 plus 10 per cent which gave me the most con-
cern. Donald Hall gave the replacement value of each of
the various portions of the buildings at February 1961 costs
and said that those costs were about 10 per cent higher than
the cost in the year 1958, the date of the actual expropria-
tion. This would, of course, give the claimants the advantage
of that increase in cost. His depreciation allowance was,
however, very drastic varying from 33 per cent on the
unfinished reinforced concrete addition to 60 per cent on
some other portions of the building. Such depreciation items
are somewhat shocking. They were, however, the subject
of astute cross-examination by skilled counsel for the claim-
ant and no evidence contra other than the haphazard esti-
mates of the claimant himself was introduced. It must be
remembered that the Board members heard the witnesses
and had an opportunity to weigh and compare the value of
the various pieces of evidence given and that the figures
set out in their finding represented their judgment of the
probative value of those various pieces of evidence. Unless
in this Court it appears that the Board were exercising their
judgment upon improper principles, this Court should not
attempt to revise their figures. So this Court might have
found much less drastic rates of depreciation but if we could
only do so by exercising our judgment upon the evidence, we
should not apply our opinion of the evidence to amend that
of the members of the Board who heard the evidence.

As I have noted, the Board itself figured the rates of
depreciation were excessive and added 10 per cent in an
attempt to overcome that excessive depreciation. Again, it
is a matter for the Board’s judgment whether that 10 per
cent was a sufficient allowance to cover the excess. The

Sp_e;c—e dJ.
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various photograph exhibits, particularly those in exhibit 43, 1964

seem to show a tumble-down series of buildings and might Herrxerow
give considerable support for what would appear an cuop

abnormally high depreciation. HammzoN

The complaints to the Court of Appeal that the Board Spencal.
failed to allow the claimants’ compensation for the groynes ——
is dealt with by Laidlaw J.A. in the reasons for judgment.
Firstly, reading the record, it would be very difficult to come
to a proper ascertainment of the cost of these groynes upon
the evidence given at the arbitration hearing before the
Board. The evidence of the claimants again is haphazard at
the best and the evidence given by others both for the claim-
ants and for the respondent as to the costs of the groynes
varied enormously. This factor, however, is not so important
as the view taken in the Court of Appeal, and I think the
proper view, as to the principle upon which the groynes
should be considered. The Board in its reasons said:

The Board feels that the claim presented by the claimants for expendi-
tures on the groyne and on the proposed addition, and on the loss on the
chattel property, and the value of the leasehold interest and of the good-
will, were all essentially without substance unless Van Wagner’s Beach
Road was to be rebuilt.

In the Court of Appeal, on the other hand, Laidlaw J.A.
dealt with the value of the groynes on a different basis, and
said:

If the groynes had not been in existence and had not been in place at
the time of expropriation, I think that no prudent purchaser would have
given much if anything for the land having regard to the probability that
it might be washed out for all useful purposes by storm waters. It is because
of the existence of the groynes and the value of the land which they protect
that the land has a value of $6,750.00. I think it would have been highly

improper for the Board to have determined any separate amount as pro-
posed by the claimants as an allowance to the owner for the groynes.

Despite the fact that these groynes must have cost the
claimants a very considerable sum, albeit one quite impos-
sible to determine on the evidence, I have come to the con-
clusion that Laidlaw J.A. was right in saying that the
groynes simply were necessary for the preservation of the
lands upon which the buildings stood; if the groynes had
been absent there would be no land to be expropriated, and
the claimants would have simply been able to claim for a
useless water-covered lot. Therefore, the Board would not
have been justified in making an allowance for the cost of
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the groynes.l In this Court, no particular argument was

Herriveron addressed to two other complaints before the Court of

v.
CiTy oF

Appeal, i.e., the failure to value the air conditioning system

HAMILlTON in the bulldlng on the basis that it was a mere chattal, and

Spence J.

the failure to make an allowance for a fresh water well on
the land. Both of these matters were dealt with by
Laidlaw J.A.

I would, therefore, dismiss the appeal with costs.
Appeal dismissed with costs.

Solicitors for the respondent corporation: Mason, Foulds,
Arnup, Walter, Weir & Boeckh, Toronto.

WINNIPEG FILM SOCIETY (Accused) ..APPELLANT;
AND
JOHN C. WEBSTER (Informant) ...... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Crimainal law—Sunday observance—Non-profit film society providing dues-
paying members with showings of films in a theatre on Sunday—No
charge made for admission—Whether a performance elsewhere than in
a church at which a fee was charged directly or indirectly contrary to
the Lord’s Day Act, RS.C. 1962, ¢. 171, 5. 6(1).

The appellant film society, a non-profit organization whose main funection
was to provide its members with the opportunity to enjoy films of a
character not usually shown at commercial theatres, provided a “per-
formance” by the showing of two films elsewhere than in a church on
a Sunday. The society was convicted of violating s. 6(1) of the Lord’s
Day Act, RS.C. 1952, c. 171. An appeal from the conviction was dis-
missed in the County Court and a further appeal was dismissed by the
Court of Appeal.

The society’s membership dues, which were determined in accordance with
its financial position and the anticipated expenses of the coming year,
were fixed for the year 1961-62 at $6, in exchange for which the mem-
bers were entitled to attend the showings of the society’s films without
payment of any admission charge and to participate in the affairs of
the society generally.

On appeal to this Court, the main question to be determined was whether
the appellant by providing its dues-paying members with showings of
films in a theatre on Sunday without making a charge for admission
at such theatre did unlawfully provide a performance elsewhere than
in a church at which a fee was charged directly or indirectly for admis-
sion to such performance.

*PreseNT: Cartwright, Fauteux, Martland, Ritchie and Hall JJ.
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Held: The appeal should be allowed and the conviction quashed.

281
1964

There was nothing in the Lord’s Day Act to prevent the society from pro- Winnrera

viding any kind of performance anywhere on Sunday provided that it
was not one at which a fee was charged directly or indirectly.

The Court was of the opinion that the fee charged for annual membership
in the society bore no relationship to the number of times the individ-
ual members actually attended the performances which the society
provided, and having regard to all the circumstances, these payments
had more of the character of “membership” than of “admission” fees.
This would not, however, necessarily conclude the matter if it had been
shown that the performance provided by the appellant was one at
which any kind of fee was charged directly or indirectly which entitled
the person paying it to admission to the performance.

This was not a case where money or money’s worth was paid af the
performance under some device intended to give the payment the
appearance of being charged for something other than admission
(Recreation Operators Ltd. v. RB. (1952), 15 CR. 360), nor was it a case
in which the admission charge was defrayed by the tender of money’s
worth in the form of a ticket purchased in advance (Marin v. United
Amusement Corporation Lid. (1929), 47 Que. X B. 1).

APPEAL from a judgment of the Court of Appeal for
Manitoba!, affirming a judgment of Philp Co. Ct. J. whereby
appellant’s appeal from its conviction by Dubienski P.M.
for a violation of s. 6(1) of the Lord’s Day Act, R.S.C. 1952,
c. 171, was dismissed. Appeal allowed.

M. J. Arpin, Q.C., for the appellant.
J. J. Enns, for the respondent.

The judgment of the Court was delivered by

RrircuIE J.:—This is an appeal brought by leave of this
Court from a judgment of the Court of Appeal of Manitoba'
which affirmed a judgment of Judge Philp of the County
Court of Winnipeg whereby the learned County Court Judge
dismissed the appellant’s appeal from its conviction by
Magistrate Dubienski at the Winnipeg Magistrate’s Court
on the charge that it

On the Lord’s Day, to wit: the 7th day of January, AD. 1962, at the
City of Winnipeg aforesaid did unlawfully provide a performance elsewhere
than in a church at which a fee was charged, directly or indirectly, for
admission to such performance, confrary to the provisions of the statute in
such case made and provided . ..

1719631 3 CCC. 18, 40 W.W.R. 643,
90132—3
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1964 The statutory provisions which the appellant is alleged to
Wivseree have contravened are those contained in s. 6(1) of the Lord’s

FoM oy Act, R.S.C. 1952, c. 171, which read as follows:

SociETY
v.
‘WEBSTER It is not lawful for any person, on the Lord’s Day, except as drovided

T in any provincial Act or law now or hereafter in force, to engage in any
RitchieJ. - . .

public game or contest for gain or for any prize or reward, or to be present
thereat, or to provide, engage in, or be present at any performance or public
meeting, elsewhere than in a church, at which any fee is charged, directly
or indirectly, either for admission to such performance or meeting, or to
any place within which the same is provided, or for any service or privilege
thereat.

A breach of this section exposes the offender to the penalty
provided by s. 12 of the Act and upon convietion the appel-
lant in the present case was sentenced to pay a Jne of
twenty-five dollars and costs and in default to have distress
levied upon it for the said fine and costs.

It is not disputed that the appellant was duly incorporated
in January of 1960 under the provisions of The Companies
Act, R.S.M. 1954, c. 43, for the purposes of carrying on with-
out pecuniary gain, objects of a national, patriotic, philan-
thropie, scientific, artistic or social character or the lixe and
it is admitted that this society provided a “performance” by
the showing of two films elsewhere than in a church on
Sunday, January 7, 1962,

The main function of the society is to provide its mem-
bers with the opportunity to enjoy films of a character not
usually shown at commercial theatres; it is affiliated with
the Canadian Federation of Film Societies and the work of
its unpaid executive includes obtaining such films as the
membership may desire, renting the premises where the
films can be displayed, advising the membership of the
nature of available film material and attending to the
financial and social affairs of the society. The annual mem-
bership dues, which are determined in accordance with the
financial position of the society and the anticipated expenses
of the coming year, were fixed for the year 1961-62 at six
dollars, in exchange for which the members were entitled
to attend the showings of the society’s films without pay-
ment of any admission charge and to participate in the
affairs of the society generally. Membership in the society
also included the privilege of bringing guests to the theatre
if seats were available, but no fee of any kind was charged
to anyone at the performance. It is relevant to note that
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many members of the society did not attend all film show-
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ings during any year and that some did not attend any at all. Winnrere

Leave to appeal to this Court was granted in general terms
and twelve grounds of appeal are set out in the notice of
appeal, but the main question to be determined is whether
the appellant by providing its dues-paying members with
showings of films in a theatre on Sunday without making
any charge for admission at such theatre “did” to employ
the words of the charge “unlawfully provide a performance
elsewhere than in a church at which a fee was charged
directly or indirectly for admission to such performance”.

The final paragraph of the reasons for judgment delivered
by Schultz J.A. on behalf of himself and Miller C.J.M.,
reads as follows:

The evidence is clear that in the instant case the society provided a
showing of films for 850 of its members on Sunday, January 7, 1962, at a
place other than a church; that no persons other than members of the
society could, or did, obtain admission thereto; that such showing was paid
for from the proceeds of the society’s annual membership fees. In my

opinion this constituted payment of an indirect charge and was a breach
of sec. 6(1) of the Lord’s Day Act.

Monnin J.A., whose reasons for judgment were concurred
in by Guy J.A., concluded by saying:

The society, under the umbrella of the duly incorporated non-profit
organization was attempting to do what was forbidden to commercial
organizations and to other individuals or groups of individuals. The
annual membership fee for all practical purposes is a season ticket but for

an undetermined number of performances. The membership fee, being an
indirect fee, is a violation of sec. 6(1) of the Lord’s Day Act.

The question of whether an annual membership fee
entitling the member to repeated and general use of the
facilities of a club or society is to be treated, for taxation
purposes, as an “admission fee” for each occasion of actual
use of those facilities, was considered in the case of Ezecu-
tives Club of Louisville v. Glen', in which Circuit Court
Judge Miller had occasion to refer to the test of what con-
stitutes a “due or membership fee”” laid down by Mr. Justice
Jackson in the Supreme Court of the United States in White
v. Winchester Club® in the following terms:

Consideration of the nature of club activity is a necessary preliminary
to the formulation of a test of what constitutes a “due or membership fee.”

So far as finances go, the fundamental notion of club activity is that
operating expenses are shared without insistence upon equivalence between

1(1952), 107 Fed. Supp. 668. . 2(1941), 315 US. 32 at 41.
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1964  the proportion of an individual’s contributions and the proportion of the

WINN' PEG benefits he receives. Thus, on the one hand, payment of the price of an
Frm  individual dinner at the club dining room or of a single round o golf lacks

Sociery  the element of making common cause inherent in the idea of club activity.

WE;)émB But, on the other hand, payment for the right to repeated and general use
o of a common club facility for an appreciable period of time has that ele-

Ritchie J. ment and amounts to a “due or membership fee” if the payment is not
—_— fixed by each occasion of actual use.

The same test was applied in Merion Cricket Club v. United
States'.

The appellant is a bona fide non-profit organization with
national associations, the members of which, in addition to
being admitted without charge to its performances, enjoy
many of the intangible benefits to be derived from the shar-
ing of common interests with fellow club members and from
participating in guiding the administrative policy of the
organization, including the selection of its films.

I am satisfied that the charge of six dollars for annual
membership in the Winnipeg Film Society bears no relation-
ship to the number of times the individual members actually
attend the performances which the society provides, and
having regard to all the circumstances, I think that these
payments have more of the character of “membership” than
of “admission” fees. This would not, however, in ray view,
necessarily conclude thé matter if it had been shown that
the performance provided by the appellant on January 7,
1962, was one at which any kind of fee was charged directly
or indirectly which entitled the person paying it to admis-
sion to the performance.

It is to be noted that s. 6(1) of the Lord’s Day Act does
not make it unlawful for any person to provide “a perform-
ance” elsewhere than in a church on Sunday, and there is
nothing in the Lord’s Day Act to prevent any society from
providing any kind of performance anywhere on Sunday
provided that it is not one “at which any fee is charged
directly or indirectly”. -

It appears to me that s. 6(1) of the Lord’s Day Act has
its origin in the statute entitled “An Act for preventing cer-
tain Abuses and Profanations on the Lord’s Day, called
Sunday” ‘which was passed in England in 1781 as 23 Geo.
III, c. 49, and it is interesting to note that no offence is
created by s. 1 of that statute for keeping open a place of

A (1941), 315 US. 42,
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entertainment on Sunday unless it be an entertainment “to
which persons shall be admitted by the payment of money
or by tickets sold for money”. The section in question reads
in part:

That, from and after the passing of this present Act, any house, room
or other place, which shall be opened or used for public entertainment or
amusement, or for publicly debating on any subject whatsoever, upon any
part of the Lord’s Day called Sunday, and to which persons shall be
admitted by the payment of money, or by tickets sold for money, shall be
deemed a disorderly house or place; and the keeper of such house, room,
or place, shall forfeit the sum of two hundred pounds for every day that
such house, room, or place, shall be opened or used as aforesaid. . . .

It is clear that payment of money or money’s worth for
admission to a Sunday performance was an essential ingre-
dient of the offence so created, but the meaning of the words
“admitted by the payment of money” as used in this section
was expressly extended by s. 2 of the same statute which
reads, in part, as follows:

.. . any house, room, or place, which shall be opened or used for any
public entertainment or amusement, or for public debate, on the Lord’s
Day at the expense of any number of subscribers or contributors to the
carrying on any such entertainment or amusement, or debate, on the Lord’s
Day, and to which persons shall be admitted by tickets, to which the sub-
scribers or contributors shall be entitled, shall be deemed a house, room,

or place, to which persons are admitted by the payment of money, within
the meaning of this Act.

The Parliament of Canada has, however, not seen fit to
extend the meaning of the words “any performance . . . at
which any fee is charged directly or indirectly for admis-
sion . ..” as they occur in 8. 6(1) of the Lord’s Day Act, and
it appears to me that these words are clearly open to the
interpretation that the charging of a fee either directly or
indirectly at the performance is an essential ingredient of
the offence here charged. It is contended on behalf of the
respondent that the language of the charge and of the
statute refers not only to a fee which is charged directly or
indirectly at the performance, but also to an annual sub-
scription which is charged at a place other than the perform-
ance in exchange for the privilege of belonging to the society
which provides the performance. This appears to me to be

tantamount to saying that a performance for which a fee is
charged indirectly at another place and not necessarily on

Sunday shall be treated for the purposes of the Lord’s Day
Act as being “. . . a performance . . . at which a fee is
charged . . . indirectly” on Sunday.
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This latter construction does not appear to me to reflect
the primary meaning of the language used in the charge by
which the appellant is accused that it “did unlawfully pro-
vide a performance elsewhere than in a church at which a fee
was charged directly or indireetly for admission . . .”. If these
words were capable of the extended meaning sought to be
placed upon them by the respondent they would. in my
opinion, at best be ambiguous and if the two interpretations
could both be sustained, the penal character of the statute
would entitle the appellant to the benefit of the construction
more favourable to it.

The relevant rule governing the construction of penal
statutes is well summarized in Halsbury’s Laws of England,
3rd ed., vol. 36 at p. 415:

It is a general rule that penal enactments are to be construed strictly
and not extended beyond their clear meaning. At the present day, this
general rule means no more than that if, after the ordinary rules of con-
struction have first been applied, as they must be, there remains any

doubt or ambiguity, the person against whom the penalty is sought to be
enforced is entitled to the benefit of the doubt.

The matter was succinetly stated by Lord Simonds in Lon-
don and North Eastern Ry. Co. v. Berriman', where he said:

A man is not to be put in peril upon an ambiguity, however much or
little the purpose of the Aet appeals to the predilection of the court.

This is not a case where money or money’s worth was
paid at the performance under some device intended to give
the payment the appearance of being charged for sorething
other than admission (e.g. food, see Recreation Operators
Lid. v. The Queen?), nor is it a case in which the admission
charge was defrayed by the tender of money’s worth in the
form of a ticket purchased in advance (Marin v. United
Amusement Corporation Ltd.3).

Under all these circumstances it cannot in my opinion be
said that the language of s. 6(1) of the Lord’s Day Act and
of the charge here laid is such as to apply without doubt or
ambiguity to the performanece provided by the appellant
on Sunday, January 7, 1962,

1719461 A.C. 278 at 313-14. 2 (1952), 15 CR. 360, 104 C C.C. 284.
3 (1929), 47 Que. K.B. 1.
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I would accordingly allow this appeal with costs through- 1%

out and direct that the convietion of the appellant be WivnrEe

quashed. Sggfmlfw
Appeal allowed with costs and conviction quashed. W_E_g'S_TER
Solicitors for the appellant: Arpin, Rich, Houston & Ritchie J.
Karlicki, Winnipeg.
Solicitor for the respondent: 0. M. M. Kay, Winnipeg.
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ONE CHESTNUT PARK ROAD LIMITED, PAUL ¥. CZ—
McGOEY, DONALD B. MORAN, WILLIAM E. *Fl\g’éﬁl:g
HALL, ANTHONY CECUTTI, ANNJANE CARTER, —
MARJORIE SWANSON, JOHN G. EVANS, WIL-

LIAM J. HORSEY, MARY N. SAURIOL (Defend-

8 ) APPELLANTS;

AND

THE CORPORATION OF THE CITY
OF TORONTO (Plaintiff) ..........

RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Municipal corporations—Use of building in contravention of zoming by-
law—Injunction—Whether municipality had status to maintain action
—The Municipal Act, R.S.0. 1950, c. 243, s. 497—The Planning Act,
1965 (Ont.), c. 61, as amended by 1960 (Ont.), c. 83, s. 6.

The defendants used certain premises as offices for doetors and a physio-
therapist in contravention of a zoning by-law of the plaintiff
municipality. The infringement of the by-law was clear and had
been persistent, continuous and defiant since 1957. The defendants
attempted to have the by-law amended but their efforts were with-
out success. Finally, on October 24, 1960, the city issued a writ for
an injunection and obtained judgment on October 30, 1961. This was
affirmed by the Court of Appeal on September 14, 1962.

The zoning by-law was invalid because it lacked the approval of the
Ontario Municipal Board before it was passed, but this defect was
overcome by an amendment to The Planning Act by 1960 (Ont.),
c. 83, s. 5. The defendants’ claim that their rights were preserved by
subs. (2) of s. 5 was rejected. The defendants had no acquired rights
as defined in subs. (2) and there were no pending proceedings com-
menced on or before the date specified in that subsection.

*PreseNT: Cartwright, Abbott, Martland, Judson and Ritchie JJ.
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The main issue in the present appeal was a new submission by the
defendants that s. 497 of The Municipal Act, R.S.0. 1950, c. 243,
gave the city no status to maintain this action and that ths action
could only be maintained by the Attorney General as plaintiff or
ag plaintiff on the relation of any interested person. The defendants
sought to draw an analogy between the action suthorized by s. 497
of the Act and one for the abatement of a public nuisance.

Held: The appeal should be dismissed.

Section 497 of The Municipal Act should be construed according to its
plain terms so as to give the municipality a right of action. The
municipality, acting within the limits of its legislative power, had
an interest in the specific performance of its by-laws and was the
logical plaintiff to enforce them.

Township of Scarborough v. Bondsi, [19591 S.C.R. 444; City of Toronto v.
Solway (1919), 46 OL.R. 24; City of Toronto v. Rudd, [19521 O.R.
84; City of Toronto v. Hutton, 119531 O.W.N. 205; City of Toronto
v. Ellis, [19541 O.W.N. 521, referred to; Wallasey Local Board wv.
Gracey (1887), 36 Ch. D. 593; Tottenham Urban District Council v.
Williamson & Sons Ltd. [1896]1 2 QB. 353; Boyce v. Paddington
Borough Council, 119031 1 Ch. D. 109, distinguished.

APPEAL from a judgment of the Court of Appeal for
Ontario?, dismissing an appeal from a judgment of Aylen J.
Appeal dismissed.

F. A. Brewin, Q.C., for the defendants, appellants.

M. E. Fram and D. D. MacRae, for the plaintiff,
respondent.

The judgment of the Court was delivered by

JupsoN J.:—The appellants are under an injunction to
refrain from using 1 Chestnut Park Road, Toronto, as
offices for doctors and a physiotherapist. The injunction is
based upon a continuous violation of the City of Toronto
Zoning By-law No. 18642, as amended by By-laws Nos.
18878 and 19093. The injunction was granted on October 30,
1961.

The unlawful user began in 1957 after the appellant

-Paul F. McGoey purchased a large residential building con-

taining about thirty rooms and converted it into offices.
The infringement of the by-law is clear and has been per-
sistent, continuous and defiant since 1957. The details are
set out in the reasons for judgment of Aylen J.

Every possible step seems to have been taken by the
appellants to obtain an amendment to the by-law bus they

1 (1062), 35 D.L.R. (2d) 106.
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have all failed. Finally, on October 24, 1960, the city issued
a writ for an injunction and obtained judgment on Octo-
ber 30, 1961. This was affirmed by the Court of Appeal® on
September 14, 1962.

The claim for the injunction was based on s. 497 of The
Municipal Act, R.S.0. 1950, c. 243, which reads:

497. Where any by-law of a municipality or of a local board thereof,
passed under the authority of this or any other general or special Act,
is contravened, in addition to any other remedy and to any penalty
imposed by the by-law, such contravention may be restrained by action
at the instance of a ratepayer or the corporation or local board.

The substantial defence at trial and before the Court of
Appeal was based upon the effect of the decision of this
Court in Township of Scarborough v. Bondi?, and the
validating legislation of 1960. The result of the decision in
Township of Scarborough v. Bondi was that the zoning
by-law 18642 was invalid because of the lack of the approval
of the Ontario Municipal Board before it was passed. To
overcome this defect, the Legislature enacted an amend-
ment to The Planning Act by 8-9 Eliz. 11 (1960), c. 83, s. 5,
which reads:

5. (1) A by-law repealing or amending a by-law passed under section
390 of The Municipal Act or a predecessor of that section is not invalid
and shall be deemed never to have been invalid solely because of the
lack of approval by the Ontario Municipal Board prior to the passing
thereof by the municipal council,

(2) Subsection 1 does not apply to a by-law that never at any time
received approval by the Ontario Municipal Board and does not affect
the rights acquired by any person from a judgment or order of any
court prior to the day on which this Act comes into force, or affect
the outcome of any litigation or proceedings commenced on or before
the 23rd day of March, 1960.

The appellants claimed that their rights were preserved
by subs. (2). This submission was rejected by Aylen J.
and the Court of Appeal and at the conclusion of argument
of counsel for the appellants, we were all of the opinion that
this decision was correct and so notified counsel for the
respondent. The appellants had no acquired rights as defined
in subs. (2) and there were no pending proceedings com-
menced on or before March 23, 1960.

The main issue in this appeal was a new submission by
counsel for the appellants that s. 497 of The Municipal Act

1(1962), 35 DI.R. (2d) 106. 2119591 S.CR. 444, 18 DL.R. (2d) 161.
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1964 gave the city no status to maintain this action and that the

one  action could only be maintained by the Attorney General as
8;‘;";“‘1;‘3’; plaintiff or as plaintiff on the relation of any interested per-
LTD;U etal. son, The appellants seek to draw an analogy between the
Crrvor  action authorized by s. 497, above quoted, and one for the
Toronto  ghatement of a public nuisance. In the case of a public
JudsonJ. nuisance, the Attorney General may, on the informetion of
" a private individual, maintain an action for nuisance. A
private individual can only maintain an action for a public
nuisance if he can show some particular and special loss

over and above the ordinary inconvenience suffered by the

public at large. Then the nuisance becomes a private one

and he can sue in tort. The reason for the rule is to prevent

multiplicity of actions.

I can see no analogy between the right of action given by
s. 497 for the enforcement of a municipal by-law and the
enforcement of a remedy for a public nuisance. The prin-
cipal cases on which the appellants rely are: Wallasey Local
Board v. Gracey*; Tottenham Urban District Council v.
Williamson & Sons, Limited?; Boyce v. Paddington Borough
Council®. These are based on this principle. When public
health legislation in the 19th century began to create nui-
sances by statute, at the same time it gave local authorities
the right to cause proceedings to be taken against any person
in any superior court of law or equity to enforce the abate-
ment or prohibition of any nuisance under the Act. The
Courts held that these were public nuisances and would
have to be restrained in the usual way at the suit of the
Attorney General.

This procedural technicality, for which there was sound
reason in the case of a public nuisance, has no application
to a proceeding by a municipality to enforce its own by-law.
Municipal by-laws usually provide for a penalty for non-
observance but the legislature has recognized that unless
there is a stronger remedy, a penalty may become a mere
licence fee. Something equivalent to s. 497 may be traced
back in the legislation to 4 Edw. VII (1904), c. 22, s. 19.

The Ontario Court of Appeal had held in City of Toronto
v. Solway* that the infringement of a by-law relating to the
location, erection and use of buildings for stables for horses

1 (1887), 36 Ch. D. 593. 2118961 2 Q.B. 353.
3119031 1 Ch. D. 109. 4 (1919), 46 OL.R. 24, 49 D.L.R. 473.
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for delivery purposes, could be restrained by injunction.
The section itself has been invoked with the city as plaintiff
in City of Toronto v. Rudd*; City of Toronto v. Hutton?
and City of Toronto v. Ellis®. There is every reason why the
section should be so construed according to its plain terms
s0 as to give the municipality a right of action. The munic-
ipality, acting within the limits of its legislative power, has
an interest in the specific performance of its by-laws and is
the logical plaintiff to enforce them.

There are no equitable defences available to the appel-
lants in this case. The granting of the injunction should be
affirmed and the appeal dismissed with costs. I would allow
the appellants three months, and no more, for the purpose
of arranging their affairs. They have been acting in defiance
of this by-law since 1957.

Appeal dismissed with costs.

Solicitors for the defendants, appellants: Cameron,
Weldon, Brewin, McCallum & Skells, Toronto.

Solicitor for the plaintiff, respondent: W. R. Callow,
Toronto.

LEVI J. JEROME (Plaintiff) ............. APPELLANT;
AND

DONALD J. ANDERSON, DAVID
CASS-BEGGS, SASKATCHEWAN
POWER CORPORATION (Defend-

ANL8) vttt i

RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Libel—Ezpress malice—Defence of qualified privilege destroyed—Discre-
tion of trial judge to permit plaintiff to postpone evidence in rebuttal
of plea of justification until after defendant has given evidence in
support of plea—Cross-examination.

The plaintiff had been employed by the defendant power corporation
for some eighteen years and had attained the position of a project
foreman. The defendant C was the corporation’s general manager
and the defendant A was powerline construction engineer. The plain-

*PreSENT: Cartwright, Martland, Judsor, Ritchie and Haill JJ.
1119521 O.R. 84, 2 D.LR. 578. 219531 O.W.N. 205.
3[1954]1 O.W.N. 521.
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tiff was told to report to the corporation’s headquarters and on his
arrival there was taken to A’s office where, without any previous
question or discussion, he was handed a letter of dismissal. The letter,
copies of which were sent to four departmental officers, impugned
the integrity, honesty and character of the plaintiff. In an action
for libel the trial judge gave judgment in favour of the plantiff
against A and the corporation for $28,500 and dismissed the action
againgt C without costs. An appeal was allowed by the Ccurt of
Appeal and the action against all three defendants was dismissed
with costs. '

Held: The appeal should be allowed.
Per Cartwright, Martland, Ritchie and Hall JJ.: The finding of tke trial

judge that express malice had been proved was supported by the
evidence and ought not to have been disturbed by the Court of
Appeal. The words of the letter complained of were clearly defam-
atory of the plaintiff; their falsity was presumed and no evidence
was led to rebut that presumption; the defence of qualified privilege
ceased to avail the defendants in view of the finding of express
malice.

Where a plea of justification is raised it is within the discretion of the

court to allow the plaintiff either to give all the evidence he intends
to offer in rebuttal at the outset, or to postpone giving such evidence
and leave it to the defendant to make out his plea, and then give
evidence on any matters which are properly admissible to rebut
the plea. There is no hard and fast rule, and the practice is based
on general convenience. Where the court has ruled that the plaintiff
may so reserve his evidence, it rests in the discretion of the court to
rule that the right to cross-examine the plaintiff’s witnesses in sup-
port of the plea of justification be postponed as was done in the
present case, or if counsel for the defendants is allowed in cross-
examination to elicit facts in support of the plea of justification the
fact of his having done so is not to deprive the plaintiff of the
benefit of the ruling that he may reserve his general evidence in
rebuttal of the plea of justification until after the defendants have
given their evidence in support of that plea.

As to the question of the quantum of damages it could not ke said

that the amount at which these were assessed by the trial judge
was excessive. The sum of $2,212 which had been pald by the
defendants to the plaintiff, but not on account of the plaintiff’s claim
for damages for libel, should not have been deducted from the
amount of damages. Accordingly, the amount of the judgment was
increased by this amount.

Dickson v. Wilton (Earl) (1859), 1 F. & F. 419; Turner v. M.G.M.

Pictures Ltd., [19501 1 All ER. 449; Maclaren and Sons v. Davis
(1890), 6 T.LR. 372; Browne v. Murray (1825), 1 Ry. & M. 254;
Beevis v. Dawson, [1957]1 1 QB. 195; Rees v. Smith (1816), 2 Stark
31, referred to.

Per Judson J.: The ruling of the trial judge permitting the plaintiff to

postpone evidence in rebuttal of the defendants’ plea of justification
was erroneous. The plaintiff had given evidence—most of it directed
to showing malice on the part of the defendants. It was the right of
counsel for the defendants to then cross-examine at large and the
normal conduct of a trial should not have been interfered with except
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on very grave grounds that did not exist in this case. Beevis v. Dawson,
supra, distinguished.

APPEAL from a judgment of the Court of Appeal for
Saskatchewan!, allowing an appeal from a judgment of
MecKercher J. Appeal allowed.

L. J. Jerome, in person.

G.J.D. Taylor, Q.C., and C. F. Tallis, for the defendants,
respondents.

The judgment of Cartwright, Martland, Ritchie and
Hall JJ. was delivered by

CarrwricHT J.:—This is an appeal from a judgment of
the Court of Appeal for Saskatchewan! whereby an appeal
from a judgment of McKercher J. in an action for damages
for libel was allowed and the action as against all three
defendants was dismissed with costs. Following a trial with-
out a jury which occupied twelve days, the learned trial
judge had given judgment in favour of the appellant against
the defendants Anderson and Saskatchewan Power Corpora-
tion for $28,500 and had dismissed the action as against the
defendant Cass-Beggs without costs.

In the month of July 1959 and for some years prior thereto
the appellant was employed by the respondent, the Sas-
katchewan Power Corporation; he had 18 years’ seniority
in service, some of which had been acquired with another
company which was purchased by the defendant corpora-
tion. The appellant had attained the position of a project
foreman.

The respondent corporation was incorporated under The
Power Corporation Act, R.S.S. 1953, ¢. 35. The members of
the board are appointed by the Lieutenant-Governor in
Council, who also designates the chairman. The corpora-
tion now controls all rural electrification in the province of
Saskatchewan.

At all material times the respondent Cass-Beggs was the

general manager and the respondent Anderson was power-
line construction engineer of the corporation.

The appellant was a project foreman with headquarters.

in Swift Current, Saskatchewan; he was under the direct
1(1963), 42 W.W.R. 641, 39 D.L.R. (2d) 641.
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E_Gf supervision of L. A. Dowie, superintendent of light con-

Jerome  struction; Dowie in turn was under the direct supervision
Axpoasox Of Anderson. The appellant’s duties consisted mainly of the
etal.  supervision of contractors constructing rural power lines in
Cartwright J. the southern portion of Saskatchewan and included dealing
—  with difficulties of contractors in respect of clearing right-
of-way problems with property owners and tenant farmers
along line routes. As of June 1, 1959, the appellant’s salary

had been raised from $456 to $474 per month.

On the afternoon of July 17, 1959, the appellant was
working in the Coronach area checking rural power lines.
At 1:30 that afternoon he received a note that he was to
call Dowie in Regina immediately. He did so and Dowis told
him that he was to come to Regina at once, because a Mr.
Buehler had written a letter of a very serious nature. The
distance the appellant had to travel was 161 miles and it
was agreed he should try to be in Regina by 4:30 p.m. On
his arrival in Regina Dowie took the appellant to Anderson’s
office. Without any previous question or discussion, Ander-
son handed to the appellant a letter of dismissal, dated
July 17, 1959, which is the libel complained of. This reads
as follows:

TO: L. J. Jerome, FROM: D. J. Anderson,

I regret that the Saskatchewan Power Corporation must terminate
your employment with the Corporation as of Friday night, July 17, 1959.
As you are no doubt aware, your work has not been entirely satistactory
for the last two and a half years. Mr. Dowie has been forced to register
several letters and to administer a large number of verbal reprimands
for various things ranging from quantity and quality of your work to
reporting private long distance telephone charges as being legitimate
calls made for Company business, your attitude towards farmers and
land owners and your practices in dealing with other Corporation staff.
There is also a question of time which was taken off this past winter
and spring, supposedly sick leave, which to my mind is at least very
questionable although we have an indication from the doctor at Swift
Current that some sick leave was required.

All these previously mentioned things add up to one thing, mainly
that you do not have the type of integrity and character which is
required by this Corporation for out of scope staff. In other words, we
have arrived at the state where we now do not feel we can trust you.

The incident which brought all this to a head was the altercation
which you had with Mr. Henry Buehler of Burstall. The type of language
which you used to Mr. Buehler and the approach and attitude you made
to him clearly show to me that you are no longer fitted for the type of
work which you are now doing. If this were the only case, or if there
were no other factors, then you would probably be demoted to some
other position. However, in view of the factors mentioned previously, I
feel that I am entirely justified in the suspension of your services.
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If you wish to submit your resignation to me in writing this 1964
afternoon, it will be accepted. This procedure will probably make it ”

. ROME

somewhat easier for you to obtain other employment. Je v.

We are very sorry to have to do this, however, your record over ANDERSON
the past two and a half years and this last incident leaves me no
choice. Cartwright J.

“D. J. Anderson”

DJA/pa Power line Construction Engineer
cc: W. B. Clipsham — Asst. G. M. i/c Engineering

D. G. Brown — Industrial Relations

R. J. Waller — Personnel

C. E. Smith — Public and Employee Relations

The second paragraph of this letter is set out verbatim
in the statement of claim but the whole letter is com-
plained of.

Evidence was given that the expression “out of scope
staff” describes persons employed by the respondent cor-
poration, the nature of whose duties and responsibilities is
such that they are not eligible for membership in the union
of the corporation’s employees.

After the appellant had read this letter of dismissal,
Anderson handed him a “Department memo” from the Hon-
ourable Russel Brown, chairman of the respondent corpora-
tion, addressed to Mr. Cass-Beggs, the general manager.
This is dated July 14, 1959, and is headed “Re Henry
Buehler, P.O. Box 60, Burstall”. It reads as follows:

Some time ago the above mentioned called on me to discuss what
he termed the abusive and disgusting approach of one of our foremen.

As the charges were, in my opinion, somewhat serious I asked Mr.
Buehler to put his complaint in writing and assured him that on receipt
of a letter from him I would have an investigation made.

I have now received a letter from Mr. Buehler in which in order
to set out the facts and indicate the language used by our employee he
uses some rather, shall we say, improper expressions. Hardly, I must
say, fit for the eyes and ears of our respective secretaries. In any event,
I am forwarding the letter to you and would ask that an immediate
investigation be made of the charges contained therein. I would appre-
ciate a detailed report at the earliest possible time.

Attached to this was Buehler’s letter. The appellant read
the memorandum and part of the Buehler letter; he put
them in his pocket and stated he would read them when he
had time. Anderson said they were not his letters and
requested that they be returned to him and the appellant
did this. Buehler’s letter does not form part of the record.
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ﬂ“f A conversation followed, Anderson, Dowie and the appel-
Jezome  lant being present. The appellant testified that he said to
Axvunsow Anderson in discussing the memorandum of dismissal:
etal.  “Don, what did you—what got into you to fire me like
Cartwright J.that?”’ and that Anderson replied: “Well, we are using that,
—  Levi, but it’s not that”. The making of this answer was
neither denied nor explained by Anderson. Dowie was not

called as a witness.

It will be observed that Mr. Brown’s memorandum
requested an immediate investigation and a detailed report.
Anderson said that he received Mr. Brown’s letter on either
the afternoon of July 16 or the morning of July 17. Asked
whether he conducted any investigation, Andersor.’s reply
was: “I discussed the matter with Mr. Dowie and this was
all the investigation I conducted”. Asked whether Dowie
had urged him to fire Jerome, Anderson replied that he had
not. Asked whether he had ever reprimanded Jerome, his
answer was “No”.

Anderson stated that after he had discharged Jerome and
circulated the letter of dismissal, an investigation of
Buehler’s complaint was carried out by Mr. L. J. Bright.
Mr. Bright’s report was filed as an exhibit. It is dated
August 5, 1959, addressed from “L. J. Bright, Field Rela-
tions” to “C. E. Smith, Public and Employee Relations”.
It contains a lengthy and detailed report of the investiga-
tion. The gist of it is that in the matter out of which his
complaint arose Buehler had been unco-operative through-
out and that Jerome had done all that could be expected of
anyone. The only passage in any way derogatory of Jerome
is the following:

I have already given you my impression of Mr. Jerome which from
a public relations viewpoint and trouble prevention viewpoint was second
to none in the Province; but, while I am sure that the vulgar language
is greatly exaggerated, I do not condone it. However, in other cases
which I have investigated, I have always taken into consideration educa-
tion, occupation, characteristic adjectives, general attitude, and the
amount of provocation. On this basis, I have exonerated men who
habitually use far worse language than that quoted.

The report contains such statements as the following:

My only criticism having locked at the line would be that Mr. Jerome
went to too much trouble to please a man who was non co-operative,
obviously is generally disliked, and who wrote the defamatory and
slanderous letter as a thank you note.
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He (a District Operator) said that Mr. Jerome was the best Foreman 1964
he had ever worked with that he was always pleased to see him come JME
and that when Mr. Jerome checked the line he carried his hooks and .
shovel and used both of them. He said when I heard a good man like AwnNpErRsoN
Mr. Jerome was fired, I could not sleep at night. etal.
* o % Cartwright J.

In reply to questions, Mr. Everest (a District Superintendent) stated
that he had always found Mr. Jerome’s public relations more than good.
He further stated that Mr. Jerome was very conscientious in checking
lines. He said he climbed poles to check tie-ins and walked out into fields
to check poles otherwise not in view. He said that when he heard
that Mr. Jerome was let out, he just didn’t believe it.

*® * *

He (Jerome) sure goes through a lot of trouble to avoid trouble.

Of course, this document is not evidence of the truth of
the facts stated in it. Its significance is in the effect, or lack
of effect, it had upon the defendants’ attitude towards the
appellant.

The appellant refused to resign, consistently maintained
that the charges contained in the memorandum of dismissal
were false and sought reinstatement in the position from
which he had been discharged. After lengthy negotiations,
the appellant was offered re-employment in an inferior posi-
tion at reduced pay; the offer was couched in terms which
implied that the charges were persisted in. It is not sur-
prising that the appellant refused the offer. On the assump-
tion that the charges were false, as they must now be taken
to be, a self-respecting man could hardly have done other-
wise. On February 29, 1960, this action was commenced.

The amended statement of claim alleged that Anderson,
with the approval and authority of Cass-Beggs, had falsely
and maliciously written the letter of July 17, 1959, that he
had published it to W. B. Clipsham, D. G. Brown, R. J.
Waller and C. E. Smith, and that both Anderson and Cass-
Beggs were acting within the scope of their employment
with the Saskatchewan Power Corporation. General dam-
ages of $100,000 were claimed.

The defendants filed a single statement of defence, plead-
ing (i) qualified privilege, (ii) justification, (iii) that Cass-
Beggs had assented to the dismissal of the plaintiff but not
to the contents of the letter of July 17, 1959, and (iv) that
the plaintiff’s elaim had been settled.

The statement of defence also recited an interlocutory
order made in the action by Graham J. holding that the

90132—4
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1964 action was one for libel only and not an action for libel and

Jerome  in addition for damages for wrongful dismissal and stated

Axpomsox  that the statement of defence was pleaded on the basis of
etal.  that order.

CartwrightJ. The ground on which the defendants asserted that the
~ letter of July 17, 1959, was published on an occasion of
qualified privilege is set out in particulars delivered by

them as follows:

The memorandum was sent to the Plaintiff and also to Mr. W. B.
Clipsham, Assistant General Manager in charge of Engineering, Mr.
D. G. Brown, Industrial Relations Director, Mr. R. J. Waller, Personnel
Director and Mr. C. E. Smith, Public and Employee Relations Director,
all being persons employed by the Defendant Corporation in capacities
which invested them with a right to receive the information in question,
and to whom the Defendant Anderson had an obligation of eommunicat-
ing the said information.

The defendants delivered particulars of their plea of
justification consisting of a little over eight pages of
approximately 50 lines each. For reasons that will appear
I do not find it necessary to refer to these in detai’.

No evidence was led to support the plea of justification.
This defence and that of settlement were rightly rejected
by both Courts below and nothing more need be said about
them except as to the conduct of the trial in regard to the
plea of justification.

The learned trial judge held that the defence of qualified
privilege was not established. He reached this conclusion
on several grounds. On the view that the occasion giving
rise to the suggested duty to publish was the request for
an investigation and report made by Mr. Russell Brown,
he held there was no duty to publish to any of tae four
persons named in the statement of claim. On the view that
the occasion was the dismissal of the plaintiff by Anderson
he held that there was no duty to publish to R. J. Waller or
D. G. Brown. The Court of Appeal, on the other hand, were
of opinion that the occasion was the dismissal of the plain-
tiff and that the privilege was not exceeded by publication
to the four persons named.

I do not find it necessary to choose between these con-
flicting views as I am satisfied that the finding of the
learned trial judge that express malice had been proved was
supported by the evidence and ought not to have been dis-
turbed by the Court of Appeal.
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On the assumption that the defamatory statement was
published on an occasion of qualified privilege the onus of
proving the existence of malice rested upon the plaintiff.
Malice, in this eonnection, does not necessarily mean per-

299

1964
——
JEROME
.
ANDERSON
et al.

sonal spite or ill-will; it may consist in some indirect motive Cartw