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ERRATA

in Volume 1948

Page 87, at line 2 of caption, for “R.8.C. 1929, c. 144’ read “8. of C. 1929, ¢. 49",

Page 37, at line 4 of caption, for “Rules 57, 72 and 78" read *‘section 57, Rules 72 and 78.”
Page 37, at line 18 of head note, for “1945”" read “1947”.

Page 101, at line 1 of eaption for “chapter 255 read “chapter 266",

. Page 102, at line 28 for “255” read “266”,

Page 170, fn. read (3) 55 S.C.R.

Page 239, at line 1 of caption, for “conviction” read “trial”.

Page 539, following line 26 add:
R. M. W. Chitty K.C. and W. J. A. Fair for appellant.
Geo. T. Walsh K.C. and J. C. N. Currelly for respondent.
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NOTICE

MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE
SUPREME COURT REPORTS.

Abasand Oils Ltd. v. Boiler Inspection & Insurance Co. [1948] S.C.R. 315,
Petition for special leave to appeal granted, 26th July, 1948.

Attorney General for Saskatchewan v. Attorney General for Canada, and
Another, in the Matter of Farm Security Act [1947] S.C.R. 394. Appeal
dismissed, 22nd November 1948.

Canadian Pacific Railway v. Attorney General for British Columbia and
Others [1948] S.C.R. 373. Petition for special leave to appeal granted,
14th July, 1948.

Fraser v. Minister of National Revenue [1947] S.C.R. 157. Appeal dismissed
with costs, 13th October, 1948,

International Harvester v. Provincial Tax Commission [1941] S.C.R. 325.
Appeal allowed with costs, 19th October, 1948,

Madawaska Company and Another v. Arséne Dionne and Another [1947]
8.C.R. 498. Petition for special leave dismissed with costs, 9th February,
1948.

Provineial Treasurer of Manitoba v. Wm. Wrigley Jr. Co.[1947] S.C.R. 431,
Petition for special leave to appeal granted, 15th March, 1948.

UNREPORTED JUDGMENTS OF THE SUPREME COURT OF
CANADA .

In addition to the judgments reported in this volume, the Supreme
Court of Canada, between the 21st of December, 1947, and the 12th of
December, 1948, delivered the following judgments, which will not be
reported in this publication:—

American Fork and Hoe v. Lansing Engineering Co. [1948] 2 D.L.R. 299.
Appeal dismissed with costs, 27th April, 1948.

Barbeau v. Cité de Québec Q.R. [1948] K.B. 307. Appeal dismissed with
costs, 17th November, 1948.

Campbell v. Travelers Insurance Co. 14 1.L.R. 124. Appeal dismissed with
costs, 25th June, 1948,

Canada Starch Co. v. The King (Ex.): Not reported. Appeal dismissed
with costs, 5th October, 1948.

Christie v. Brilish-American Oil Co. [1947] O.R. 842. Appeal dismissed
with costs, 24th March, 1948,
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Dennison et al v. Sanderson et al [1946] O.R. 601. Appeal quashed upon
motion, 23rd February, 1948. '

Gaunt et al v. Jones [1947] 4 D.L.R. 700. Appeal dismissed. No costs in
this Court, 25th June, 1948.

Gootson v. The King [1947] Ex. C.R. 514. Appeal dismissed, 25th June,
1948.

Hayward v. Clowes, 20 M.P.R. 383. Appeal allowed and judgment of the
trial Judge restored, 3rd February, 1948.

Hrycroy v. The King (Alta.): Not reported. Appeal dismissed, 19th
February, 1948.

Huntsinger v. Corporation of the Town of Simcoe [1946] O.R. 263. Appeal
dismissed with costs, 13th April, 1948.

Huichins et al v. Canadian Pacific Railway Co. (Ont.): Not reported.
Appeal dismissed with costs, 26th November, 1948,

Kieswetter v. Lee (Ont.): Not reported. Appeal allowed and action
dismissed with costs throughout, 3rd February, 1948.

King, The v. Bessetie (Ex.): Not reported. Appeal allowed without costs
and new trial directed, 22nd December, 1947.

King, Thev. Drenka (B.C.): Not reported. Appeal allowed, 20th February,
1948.:

King, The v. Lamarre es-qual. [1948] 3 D.L.R. 248. Appeal allowed with
costs, 25th June, 1948.

May et al v. Hartin et ol (B.C.): Not reported. Appeal dismissed with
costs, 3rd February, 1948.

Nichol v. Nichol [1947] 4 D.L.R. 305. Appeal allowed and order of trial
Judge restored. Cross-appeal dismissed without costs and without
prejudice to the right of the Respondent to apply later to the Supreme
Court of British Columbia, 27th April, 1948.

Quiring v. C.P.R, [1947] 2 W.W.R. 81. Appeal dismissed with costs,
23rd March, 1948.

Toronto Star Ltd. v. Drew [1947] O.R. 730. Appeal dismissed with costs,
5th October, 1948.

Toronto Transporiation Commassion v. The King (Ex.): Not reported.
Appeal dismissed with costs, 13th April, 1948.



ADDENDA
VoLuMmE [1948]

The following should be added to “A Table of the Names of the

Cases Reported in this Volume”, pp. IX and X:

Booth v. City of St. Catharines..... 564  Minister of National Revenue v.
Great West Garment Co..........
Kirby v. Kalyniak.......oovuvnenns 544 '
Shook v. MUNIO. ..vvvveineennrnnss
Long Branch, Village of v. Hogle.. 557
EgraTa

Re Esquimalt & Nanaimo Ry. Co. et al v. Attorney-
General of B.C., for 329 read 403.

Re Smallman v. Moore, for 259 read 295.
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THE SUPREME COURT OF CANADA

7th January, 1949,

It is hereby ordered, pursuant to the powers conferred by section 104
of the Supreme Court Act (R.S.C. 1927, ch. 35), that as of the first day
of February, 1949, paragraph 2 of Rule 54 of the Rules and Orders of the
Supreme Court of Canada be and the same is hereby amended by inserting
the words ‘“‘or for special leave to appeal” after the word “jurisdiction”
in the fourth line of that paragraph, so that, as amended, it will read as
follows:—

“2. All affidavits and material to be used on a motion shall be
filed with the Registrar at least two clear days before the motion is
heard. The notice of motion shall set out fully the grounds upon
which it is based. In all motions to quash for want of jurisdiction,
or for special leave to appeal, a copy of the pleadings and judgments in
the courts below shall form part of the material filed.”

(Signed) T. RINFRET
“ P. KERWIN
“  ROBERT TASCHEREAU
“ I.C. RAND
“ R. L. KELLOCK
“ J.W. ESTEY
“ C. H. LOCKE
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COURT SUPREME DU CANADA

lIe 7 janvier 1949,

En vertu des pouvoirs conférés par Uarticle 104 de la Loi de 1a Cour
Supréme (ch. 35, S.R.C. 1927), il est par les présentes ordonné que, 3
compter du premier jour de février 1949, le paragraphe 2 de la Regle 54
des Régles et Ordonnances de la Cour Supréme du Canada soit modifié et
cette Regle est par les présentes modifiée par I'insertion des mots ‘““ou pour
permission spéciale d’appel”’ aprés le mot “compétence” dans la quatriéme
ligne de ce paragraphe, de sorte que, tel que modifié, ce paragraphe se lira
comme suit:—

“2. Les affidavits et pidces devant servir & une motion doivent
étre produits au bureau du registraire au moins deux jours franes
avant audition de la motion. L’avis de motion doit énoneer au long
les motifs qu’elle invoque. Dans les motions en annulation pour
défaut de compétence, ou pour permission spéciale d’appel, une copie
des plaidoiries écrites et des jugements des tribunaux inférieurs doit
faire partie des pi¢ces déposées.”

(Signé) T. RINFRET
“ P. KERWIN
“ ROBERT TASCHEREAU
“ I.C. RAND
“ R. L. KELLOCK
“ J. W. ESTEY
“ C. H LOCEKE



CASES

DETERMINED BY THE

SUPREME COURT OF CANADA
ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

'DANTEL, WANDSCHEER, GERRIT |
WANDSCHEER, JACOB WAND-
SCHEER, BEN WANDSCHEER,
WALTER E. KLAUER, CHARLES ¢ APPELLANTS,
L. OSTRANDER axp KLAUER
MANUFACTURING COMPANY
(PLAINTIFFS) . .viiiieieinennann,

AND
SICARD LIMITED (DEFENDANT)..... ResponDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Patent—Invention—N ovelty—Subject-matter—Utility—Combination to be
subject-matter of wvalid patent must produce useful and operative
contrivance—Possess novelty—Be susceptible of fulfilling its purpose,
and must enable a person skilled in the art to carry it out.

The Plaintiffs brought action against the Defendant for infringement of
Wandscheer Letters Patent No. 309,848 and (Curtis Letters Patent
No. 253,159, both of which related to snow removers.

In the Exchequer Court [1946] Ex. C.R. 112, Angers J., held that as to
the Wandscheer patent, there had been anticipation, and that the
claims alleged to have been infringed only required the use of ordinary
mechanical skill and did not involve that amount of inventive
ingenuity which should be rewarded by a patent; that ms to the
Curtis patent, its first object offered no novelty but was anticipated
by prior patents, and its second object was inoperative and useless
and the patent consequently invalid.

Held: That as to the Wandscheer patent, the judgment of the learned
trial judge be affirmed and the appeal dismissed.

Held: Per the Chief Justice, Taschereau and Rand JJ. (Kellock and
Estey JJ. dissenting) that as to the Curtis patent, the appeal be
dismissed.

*Present: Rinfret C.J. and Taschereau, Rand, Kellock and Estey JJ.
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1947 Per the Chief Justice and Taschereau J.: the Curtis rotating ejector had

— no usefulness and was not workable. It could not serve the purpose
WM::S:f EER mentioned in the patent. The device patented by the respondent is
u. different and is operative.
Sicarp Lip.

—— A combination may be the subject-matter of a valid patent, even if it is
merely the juxtaposition of known elements, but this juxtaposition
must produce a useful and operative contrivance which has the
indispensable character of novelty. The alleged invention must be
susceptible of fulfilling ite purpose, and it must enable a person
skilled in the art to carry it out.

Per Rand J.: On the evidence a prima facie case against utility in rotary
discharge by reason of insufficiency in specification has, I think, been
made out, but I am unable to say that the onus thus arising has
been met by the appellants. On what is before us, I must hold that
at best what Curtis presented to the public was both the idea and the
task of working it out.

Per Kellock and Estey JJ. (dissenting): The Curtis patent had not been
anticipated by prior patents. The combination to be found in the
Curtis patent was a new conception and the element of inventive
ingenuity required by the authorities was present in the combination
claimed by the patent. The invention was an advance on anything
in existence at the time, and the specification, which should receive
a benevolent construction, was sufficient. While the utility of the
equipment was limited, it would appear from the evidence, that what-
ever it lacked was a matter of trial involving no invention, which
could be worked out by any skilful mechanic, and that the respondent
had infringed upon the patent.

APPEAL by the plaintiffs from the judgment of Angers
J. of the Exchequer Court of Canada (1), holding that
as to the Wandscheer patent there had been anticipation;
and that as to the Curtis patent, its first object offered
no novelty and was anticipated; and its second object was
inoperative and useless.

During the hearing, counsel for the respondent was told
that the Wandscheer patent was not an invention, lacked
subject-matter, and that it was not necessary to hear him
on that point.

The material facts of the case are sufficiently stated in
the judgment now reported.

E. G. Gowling K.C. and J. C. Osborne for the appellants.

H. Gérin-Lajoie K.C. for the respondent.
(1) 1946 Ex. C.R. 112.
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The judgment of The Chief Justice and of Taschereau J. g‘g

was delivered by WANDSCHEER
- BT AL

TascHEREAU J.:—Two patents are involved in the v.
. Sicarp Lo,

present case, the Wandscheer and the Curtis patents. Both = ___
relate to snow removers. The first is an alleged invention
consisting in mounting a cutter bar on each side of the
casing which houses the spiral conveyor of a snow plow,
in such a way that it extends out in front, thus facilitating
the cutting of snow banks which reach above the top of
the casing. The second is a type of plow which involves
the use of one or more spiral snow conveyors which bite
into the snow, and which are disposed laterally across the
front of a tractor. The rotation of these spiral conveyors,
which are mounted in semi-cylindrical casings, moves the
snow along towards a fan which ejects it from the machine,
in any direction through an outlet pipe.

The plaintiffs alleged in their statement of claim that
both patents have been infringed by the respondent, but
their action was dismissed. The learned trial judge came
to the conclusion that the Wandscheer patent lacked sub-
ject-matter, was anticipated by prior patents and the prior
use of cutter bars. As to the Curtis patent, he held that
the invention was not novel, was anticipated by prior art,
was inoperative and useless, and that the combination
it covered was a juxtaposition of old and well-known
elements lacking of subject-matter.

It is useless to elaborate on the Wandscheer patent. It
is, I believe, as the trial judge said, invalid, because it
reveals a total lack of inventive ingenuity. This alleged
invention is a most simple one, consisting in the installa-
tion on the sides of the casing, of two bars for the purpose
of cutting the snow. They are described as extending
upwardly above the snow removing mechanism, and to be
mounted forwardly of the vehicle, so that they may cut
into the snow banks exceeding the height of the casing,
and enable the snow to fall down ahead of the spirals, and
to be disposed of by the snow removing mechanism.

During the hearing, counsel for the respdndent was told
that this elementary apparatus was not an invention,
lacked subject-matter, and that it was not necessary to

3616—13
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1947 hear him on that point. I am still of that opinion, and for
o . . .
Wanpscuzer that reason, I believe the Wandscheer patent to be invalid.

A Appellants rely only upon Claim 1 of the Curtis patent.
Stcamn Lao. Tt covers a combination in a snow plow of the class
Taschereau J. deseribed, comprising:
- 1. A horizontally arranged semi-cylindrical casing.
2. A fan casing connected therewith,
3. A spiral conveyor as described above which is mounted in the
semi-cylindrical casing.
4, A fan mounted in the fan casing.
5. Means for actuating the spiral conveyor and the fan.

6. An adjustable conduit connected with the fan casing which can
be rotated to throw the snow in different directions.

This claim reads as follows:

1. A snow plow of the class described comprising a horizontally
arranged semi-cylindrical casing, a fan casing connected therewith, a con-
veyor in the first mentioned casing, a fan in the fan casing, means for
actuating the conveyor and fan, an adjustable conduit connected with the
fan casing for rotary movement.

Of course a combination may be the subject-matter of a
valid patent, even if it is merely the juxtaposition of
known elements. But, this juxtaposition must produce a
useful and operative contrivance which has the indis-
pensable character of novelty.

It is not sufficient, in order to obtain a valid patent,

as Viscount Cave said in Permutit Co. v. Borrowman, (1)
for a man to say that an idea floated through his brain; he must at least
have reduced it to a definite and practical shape before he can be said
to have invented a process.

The alleged invention must be susceptible of fulfilling its
purpose, and it must enable a person skilled in the art
to carry it out.

I agree with the proposition that the rotating ejector
pipe is the main feature of the Curtis patent, and that
if the Court is not convinced of its novelty, of its opera-
tiveness and utility, the appeal must fail. And if it is
impossible to find in the combination of old elements as
the spirals, the fan casing, the fan itself for ejecting the
snow, a new rotating workable ejector pipe which will
direct the snow in different directions, then the invention
is not patentable, and must be held void.

(1) (1926) 43 R.P.C. 356 at 359.
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The informations given by Curtis in his specifications, 1947
as to the operativeness of his rotating ejector are more WaNpsceEs
- than meagre. He has merely disclosed the bare idea of a BT At
chimney throwing the snow in various directions. We find Stcar> Lup.
no explanation as to how it will function and it is, as it TaschereauJ.
has been said before “obviously suggestive of experimental ———
or research work”. As McLean J. said in Christian: v. Rice
(1) “The patentee is not to tell a man to make an experi-
ment, but to tell him how to do the thing.”

The reason for this absence of information in the specifi-
cations is that the rotating ejector had no usefulness and
was not workable. It could not do what it was intended
to do, and could not serve the purposes mentioned in the
patent. Curtis admits himself that it was not successful,
and that he did not like the operation of it. This type of
chimney was never used by Curtis or by anyone else, and
other means had to be devised after considerable work
and ingenuity, to secure a practical outlet for the snow
projected by the fan. This is also the opinion of Mr.
Arthur Sicard, and of Mr. Arthur Elie Choquette, who
was heard as an expert witness. The latter says:

D. Maintenant, ee que je désire savoir de vous, comme expert, quelle
est votre opinion relativement & 'opération d'un appareil dessiné et con~
struit de cette maniére? Je désire savoir si cette construction, d’aprés
vous, est opérante ou non, et pourquoi? R. Ce conduit, cette cheminée
ou conduit de 10, référence des chiffres 10-12-11, ne peut fonctionner pour
la neige. La neige est un corps fondant par pression ou friction, et ne peut
8tre lancée qu'en une certaine ligne parabolique domt la trajectoire est
comme une balle, elle ne peut suivre un eonduit angulaire ou coudé.

A device had to be found, and the respondent had one
patented. It is different from the contrivance found in
Curtis’ patent, and is operative.

In his patent, Curtis made the same mistake, with respect
to the chimney, as all other early workers, by providing
his machine with a chimney of the nature of a “stove
pipe” with a pronounced elbow-joint. Sicard himself made
that mistake in the early years and secured a patent in
1925 in which the same type of unworkable pipe is shown.
In Sicard’s second patent, the upper part of the chimney,
due to a special mechanism, rotates on a vertical axis, thus
enabling the snow to be delivered almost at any point

(1) [19291 Ex. C.R. 111 at 116-117.
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1947  within the circle. I do not believe that Curtis ever dis-
— . . .
Wanoscazen closed a patentable chimney of that type. Sicard’s chimney
T AU is a comparatively recent development, achieved only in
Soam> L1o. 1936 after years of work and experimentation.
Taschereaud. For these reasons, I think that the action fails, and
that the appeal should be dismissed with costs.

Ranp J.:—Although several modes of removing snow
are described in the specification, the only one dealt with
on the argument is that in which the snow is gathered by
right- and left-hand spirals from each side of the front of
the machine to the centre where it passes back into the
blower chamber from which it is ejected through a conduit
rotatable on a vertical axis. The determinative question is.
whether that combination in the light of the disclosure
possesses utility.

The method of snow removal in use in 1919 when Curtis
first applied himself to the question was, for streets, the
ordinary “V” plow which clears a way by pushing the snow
to the sides; but the rapid development of automotive
transportation inevitably spread to all year use of high-
ways and following the first Great War, both in the United
States and Canada the demand for more effective means
became urgent.

The difficulty attending that search was enhanced by
the fact that only in winter could practical experiments
be made. In the season of 1919-20, Curtis made his first
attempts to develop such a machine. He began with a
spiral in a partial casing, the latter co-operating in the
movement of the snow, and in the result satisfied himself
of the sufficiency of that mechanical device for the pur- .
poses in view. Delivery of the snow to a side blower was
found to swing the machine off its course and he was led
to delivery at the centre. His work in the first year did
not go beyond that stage, but from it he deduced the
complete invention, the application for the patent for
which was made in the United States on May 25 of 1920.
He conceived not only the conduction of the snow to a
central blower, but also its discharge by propulsion through
a rotating vertical conduit: but it is important to keep
in mind that to this point the latter was wholly theoretical.
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In the next year, 1920-21, bringing the snow to the lgfz
centre, he installed a chute leading from a lower side of Wawpscuzre
the blower casing, offering, probably, by its small angle to ™ *
the horizontal, the least resistance to the expulsion. By the Stcam L.
work of this season, the limitations of a single spiral and RandJ.
the practical necessity of greater flexibility in discharge —

appear to have been made evident.

In the third winter, 1921-22, he tried out two spirals,
one above. the other. For the first time, he opened a dis-
charge from the top of the blower casing with a pipe not
horizontal but at an angle of 45 degrees, moving appar-
ently only in a transverse plane. The test in this respect
was wholly unsatisfactory; the snow would produce “a
back pressure” which seemed to ‘“choke the motor”, ie.,
the blower. His next step was to remove the upper arc
of the rounded portion of the blower casing, leaving the
vertical sides front and rear intact, and over the opening
to insert a plate revolving along the perimeter of the casing
through the arc with a discharge orifice to which a con-
duit could be attached. In this way, the snow could be
directed either to the right or the left of the machine in a
fixed plane.

Choquette, for the respondent, states the principle of
this propulsion to be that-of centrifugal force imparted to
the snow by the blades of the blower in substantially a
parabolic trajectory. He qualified this somewhat by con-
ceding a minor degree of air current, possibly to a slight
extent effective on light snow, with the chute at an open
angle. But there is no evidence of actual use of the Curtis
machine to its latest development in a mode in which the
discharge changes its plane of direction after it has entered
the conduit.

I come now to the precise claims made by Curtis. In
the United States patent, after an enumeration of the
elements of the combination, the first claim concludes with
the words “and an adjustable conduit connected with the
fan casing”. That this leads from the top of the casing
seems to be clear from the specification. In the second
claim the discharge means is described as “an outlet for
the fan casing”, as broad as could be made.
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1947 On the other hand, in the Canadian patent applied for
Wanpscumer Under date of June 6, 1921, the claim is in these words:
ET AL

v (1) A snow plow of the class deseribed, comprising a horizontally
Stcarp Lap. 8tranged semi-cylindrical casing, a fan casing connected therewith, a
R conveyor in the first mentioned casing, a fan in the fan casing, means for
RandJ.  actuating the conveyor and fan, and an adjustable conduit connected with
—— the fan casing for rotary movement.

Now, it is obvious that once the idea of the introduec-
tion of snow into such a blower is reached, some mode
of discharge is necessarily involved, and in the circum-
stances of 1920 the particular mode could be of utmost
importance. In working out this feature both Curtis and
Sicard passed through the first stage of the simple fixed
angular chute and then into that of a trajectory in a trans-
verse plane; but neither Curtis nor the appellants have
gone beyond the latter, and it was not until 1937 that a
rotatable vertical conduit was offered for sale by Sieard.

The second claim in the United States patent by its
inclusion of any mode of discharge in substance protects
the combination of conveyor and blower; but notwithstand-
ing this the inventor has by precise language strictly
limited the Canadian patent to a particular mode which
renders the rotary feature, delivery at any horizontal angle,
essential to the combination. The mode of snow removal
and not the removal itself is the result sought and here
it is by a member with full mobility. The angularity in
the Curtis conduit actually in use, Ex. 13, does indeed
include the vertical, but not with rotary scope, nor is it
an improvement in that feature; it is, as treated, a different
mode which is not an equivalent because it produces a
different result; and it has not been suggested either in
the specification or in any experiment or use that any
other than a fixed vertical conduit is susceptible of rotary
adjustment.

We are then brought to the question of fact whether
Curtis by his specification has given a sufficient disclosure
for the construction of a conduit that would possess utility
under rotary operation. When Curtis failed in 1921-22 in
his experiment with the conduit at 45 degrees and took
up the lateral discharge, was it because of the obstacles
which confronted him or was he content to pursue what
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appeared to him the more direct and simpler means, 1947
sufficient for his purposes under the United States patent? WaNDSCHERR
Notwithstanding that, having achieved the development * *
of the conveyor and blower factors, he may have con- Stcarp L.
sidered the discharge as of minor importance, I am unable RandJ.
to avoid the conclusion that his shift was in fact a foreed  —
retreat from the rotary conception to a mode which, at no

time, has been under a patent restriction in Canada.

Because of this absence of demonstrated usefulness, the
appellants were limited to opinion evidence of what might
have been done under the disclosure, and there is the
statement of Ostrander on re-examination that he did
not think he would have’any trouble in making a workable
means; “I would make them of a sufficient radius and
anything else that was necessary to make them”. He
agreed, however, that such chutes must be “designed for
the work” and that they had given rise to various patents
of invention. But the striking circumstance is that the
appellants in production have confined themselves to the
single plane angular discharge. In that field, the parties
are in this country in competition with similar machines.
In no circumstances would Wandscheer have sold a machine
with the rotary attachment either alone or as a severable
adjunct to the transverse discharge for the reason, as I
must assume, that in any form conceived by him and not
adversely patented, it is of no practical use.

On the evidence of Curtis himself and of ‘Choquette a
prima facie case against utility in rotary discharge by
reason of insufficiency in specification has, I think, been
made out, but I am unable to say that the onus thus
arising has been met by the appellants: Ehrlich v. Ihlee
(1) at p. 441, where Cotton I.J. intimated that it did
not lie upon the plaintiff until a prima facie case was
shown by the defendant: Patterson v. Gaslight and Coke
Co. (2) at p. 834, in which James L.J. declared the plain-
tiff’s evidence was

utterly valueless as evidence of novelty and utility. The improvements
have not been tried by the plaintiff or any of his witnesses, even ex-
perimentally, in a laboratory or with models.

(1) (1888) 5 R.P.C. 437. (2) (1875-6) 2 Ch. D. 812,
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Vidal Dyes Syndicate Ld. v. Levinstein Ld. (1) at p. 254,

Wanosommes Where Fletcher Moulton L.J. ., in the course of the argu-

ET AL

v.
Stcarp Lo,

Rand J.

ment, remarked “A plaintiffi always gives evidence of
utility.” And the statement of Ostrander, contradicted as
it seems to be by the whole business course of the appel-
lants, cannot be taken to be sufficient.

I do not overlook the doubtful implication raised by
the 1937 patent of the respondent and the reference to
the existing art in the preamble to the specification. That
patent aggregates severably both rotation of the blower
chamber on a transverse horizontal axis, and the stationary
vertical conduit adjustable for rotary movement.

It is said by Choquette that the mechanism possesses
features that make practicable the idea suggested by Curtis.
What precisely they are was not elicited in the evidence,
and from an examination both of the specification and
the illustrative drawings, I am unable to satisfy myself
on the point one way or the other. Nor is any indication
given by the appellants of the extent -of experiment re-
quired—and that some degree is necessary is clear from
the experience of Curtis—to produce a workable rotary
chute.

On what is before us, I must hold that at best what
Curtis presented to the public was both the idea and the
task of working it out. In the language of Lindley L.J. in
Lane-Fox v. Kensington and Knightsbridge Electric Light-
ing Co. (2).

An invention may be useful as indicating the direction in which
further progress is to be expected, and yet that same invention may be
useless for any other purpose; useless, that is, as an invention without

further developments and improvements which have not occurred to the
patentee.

I' would, therefore, dismiss the appeal with costs.

Kerrock J.: This is an action for alllaged infringement
of a patent of the appellants known as the Curtis patent,
the term of which, sinece this action was instituted, has
expired. Prior to the issue of the patent, Curtis had been
granted a patent for the same invention in the United
States, the date of application for which was May 25, 1920.

(1) (1912) 29 R.P.C. 245. (2) (1892) 3 Ch. 424 at 431.
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The invention as claimed relates to new and useful 1947
improvements in snow removers. Claim one of the patent, Wanpscrrer

which alone is in issue, reads as follows: B AL

A snow plow of the class deseribed comprising a horizontally arranged Srcagp L.
semi-cylindrical casing, a fan casing connected therewith, a conveyor in —_
the first mentioned casing, a fan in the fan casing, means for actuating the Kellock J.
conveyor and fan, an adjustable conduit connected with the fan casing —
for rotary movement. ’

‘Figure 8 in the patent illustrates a left and right hand
spiral operating in a semi-cylindrical casing which brings
the snow to the centre of the machine where it passes
through an opening in the back of the casing into the fan
casing where it is ejected through a rotatable outlet pipe
or chimney connected with the fan casing. The respondent
set up that the patent was invalid as lacking in subject-
matter and utility. It also alleged that there had been
anticipation. All of these objections the trial judge
sustained.

With respect to the last mentioned objection the only
evidence of anticipation consisted in certain United States
patents, printed copies of which were placed in evidence.
It was not established that any of the subjects of invention
described in any of these patents had even been in use. It
is well established that for a prior patent to constitute
anticipation, the patent must disclose the same or give
information equal in practical utility to that given by the
patent in question; Baldwin International Radio Co. of
Canada Ltd. v. Western Electric Co. Inc. et al (1). When
the prior patents are examined none of them amount, in
my opinion, to anticipation of the patent here in question.

In the Tierney patent, which is dated March 16, 1869,
the machine there described had a spiral and a fan, but
there any resemblance to the Curtis machine disappears.
The Tierney spiral was to be pushed like a drill in front
of a railway locomotive, the snow being tossed up above
the spiral where, coming in contact with the fan it was
dispersed to each side by the fan blades.

The Herran patent discloses two spirals operating in a
semi-cylindrical casing and throwing the snow to opposite
sides of the road, but nothing else.

The Cutting patent also discloses a spiral conveyor in a
cylindrical casing but no fan or fan casing or conduit in

(1) 119341 SCR. 94.
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E’f/ agsociation. In the Yeiter patent there is disclosed a spiral

Waxoscrzse and a fan but no fan casing and no conduit or chimney.
2 On the basis of these patents therefore the requirements

Stearv Lo, of anticipation as laid down in Baldwin’s case are not
Kellock 7. satisfied.

As to the defence on the ground of lack of subject-
matter the learned trial judge states:

Counsel for defendant further argued that there is lack of subject-
matter in this patent. The combination submitted by Curtis is, in my
view, old and well known and it did not require the exercise of inventive

ingenuity. I think that any skilled and competent mechanic could have
done it. (1).

As there is no evidence of the use of any of the elements
described in the Curtis patent, it is plain that in this finding
the trial judge rests his view upon what is disclosed by
the prior patents upon which he also based his view as
to anticipation. As already pointed out, in none of these
“paper” patents is there exhibited the combination which
is to be found in the Curtis patent. The Curtis combination
was therefore a new conception. On the question as to
the presence or absence of invention, it is relevant to quote
what was said by Green L.J., as he then was, in Wood
v. Gowshall (2):

The dissection of a combination into its constituent elements and
the examination of each element in order to see whether its use was
obvious or not is, in our view, a method which ought to be applied with
great caution since it tends to obscure the fact that the invention claimed
is the combination. Moreover, this method also tends to obscure the
facts that- the conception of the combination is what normally governs
and precedes the selection of the elements of which it is composed and
that the obviousness or otherwise of each act of selection must in general
be examined in the light of this consideration. The real and ultimate
question is: Is the combination obvious or not?

Fletcher Moulton L.J., as he then was, in British West-
inghouse v. Braulik (3), said at 230:

I confess that I view with suspicion arguments to the effect that a new
combination, bringing with it new and important consequences in the
shape of practical machines, is not an invention, because, when it has once
been established, it is easy to show how it might be arrived at by starting
from somethng known, and taking a series of apparently easy steps. This
ex post facto analysis of invention is unfair to the inventors, and in my
opinion it is not countenanced by English Patent Law.

(1) [19461 Ex. C.R. 112 at 139. (3) (1910) 27 R.P.C. 209.
(2) (1937) 54 R.P.C. 37 at 40.
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In Non-Drip Measure Co. Ltd. v. Stranger’s Ltd. (1), B‘E
Lord Russell of Killowen said at p. 142: W ANDSCHEER

My Lords, it is always pertinent to ask, as to the article which is BT AL

alleged to have been a mere workshop improvement, and to have SICAR:;' Tan.
involved no inventive step, has it been a commercial success? Has it _— ’
supplied a want? Some language used by Tomlin J. in the case of Kellock J.
Samuel Parkes & Coy. Ld. v. Cocker Bros, Ld. (2) may be cited as -
apposite:

“Nobody, however, has told me, and I do not suppose that anybody
ever will tell me, what is the precise characteristic or quality the presence
of which distinguishes invention from workshop improvement * * * The
truth is that when once it has been found, as I find here, that the problem
had waited solution for many years, and that the device is in fact novel
and superior to what had gone before, and has been widely used, and
used in preference to alternative devices, it is, I think, practically impos-
sible to say that there is not present that scintilla of invention necessary
to support the Patent.”

On the evidence no one prior to Curtis ever conceived
or made a machine of the description in his patent or
employed any such machine for the purpose of removing
snow. Subject to the question as to utility, which I shall
proceed to examine, the element of inventive ingenuity
required by the authorities is, in my opinion, present in
the combination claimed by the patent. In my opinion
therefore this defence also fails.

Coming to the defence of lack of utility, Curtis’ first
conception occurred during the winter of 1919-1920 when
he began his experiments. His equipment consisted of an
auger or spiral 16 inches in diameter operating in a semi-
cylindrical casing which was carried horizontally across
the front of a motor truck. This spiral had right and
left hand parts and carried the snow to its outside ends.
At one end there was a fan in a casing which partially
enclosed it, the opening being toward the front through
which the snow, delivered to the fan by the spiral, was
thrown off. Curtis says that on these experiments the
auger cut the snow and delivered it well to the fan which
took it as fast as it was delivered. However, what he
described as “sidedraft”, or a pulling to one side, was
experienced. So it was decided to reverse the augers, put-
ting the fan in the rear of the centre and delivering the
snow from the augers to the fan through an opening in
the auger casing,.

(1) (1943) 60 R.P.C. 135. (2) (1929) 46 R.P.C. 241 at 248.
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ﬂ On the basis of the above Curtis applied on May 25,
Wanoscaees 1920, for a United States patent. While a number of the
_ WA drawings in the patent ultimately granted show a dis-

Sicarp Lrn. charge conduit Curtis had not up to this time used a

Kellock I, chimney.

_ In the winter of 1920-21 he used the equipment gener-
ally shown in figure 8 of the patent, namely, a single row
of ' spirals with right and left hand parts which delivered
the snow through an opening in the centre of the auger
casing to the fan or blower in the rear, the auger shaft
being driven by a worm gear in the centre from the blower
shaft which ran forward from the blower to the auger shaft
and back to a connection with the shaft of the truck. The
worm gear is shown in figure 9. Instead of a rotating
conduit Curtis used a fixed one which delivered the snow
to one side of the machine only. As a result of the experi-
ence of this winter Curtis discovered that one 16-inch auger
was not large enough in deep snow for which, if only one
auger was to be used, it had to be larger. He also discovered
that in using the motive power of the truck the speed of
the truck motor needed to keep the truck at a proper speed
forward did not drive the auger at the required speed for
it to do its work. He therefore came to the conclusion that
a motor mounted on the truck separate from the truck
motor was necessary. It was following upon this that in
July, 1921, he made application for the patent in Canada.

The question at issue in this appeal is whether the type
of rotating chimney described in the first patent, taken
as part of the combination which was the subject of the
patent, met the test of utility. As to the worm gear by
which the auger shaft was driven from the blower shaft,
although appellant’s witness, Ostrander, stated that this
type of shaft and gear would not be entirely satisfactory,
it was in fact used by Curtis and he says nothing of any
difficulty experienced with it. I do not think therefore that
this item need be further considered.

The lack of utility which, apart from the worm gear,
it is said the Curtis machine lacked is with respect to the
rotatable discharge conduit. When the evidence which is
relied upon in support of this objection is analysed the
attack really is that, construing the specification as though
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the drawings included therein were scale drawings, the 9‘;‘1
conduit there shown with its elbow having a right angle is Wanbscrzer
unworkable. This objection reduces itself on the evidence A%
to a'charge that the abruptness of the angle of the elbow Sicar L.
taken together with its bore on the above basis, must Kellock J.
inevitably cause the snow to choke in the conduit so as  —
to be inoperable. The fact that the Curtis conduit rotates

on a vertical axis does not in my opinion constitute any

part of the respondent’s objection. A conduit which is

vertical only is neither helped nor hurt by the fact that

it rotates about a vertical axis. The rotary feature serves

no purpose except in a conduit which at some point de-

parts from the vertical. In such a conduit the rotary
movement changes the direction of the discharge outlet

with the result that the discharge itself is directed away

from the vertical. That this rotating feature does not
constitute any part of the respondent’s objection is made

more clear when the Sicard patent itself is examined, as

I shall do later.

As already mentioned, on the important date, namely,
May 25, 1920, when Curtis applied for his patent, while
he had conceived the machine described in the applica-
tion, he had not built a complete one. With respect to
utility and sufficiency of the specification at that date,
what is said by Parke B. in Neilson v. Harford (1) is
relevant, namely:

if such a person (i.e. a person skilled in the art) would construct an
apparatus that would answer some beneficial purpose, whatever its shape
was, according to the terms of this specification, then I think that this
specification is good, and the patent may be supported so far as relates
to that.

It is also ‘to be observed that the protection afforded
by a patent is not confined to a device made strictly in
accordance with the drawings; Thomas v. South Wales
Colliery Tramworks and Engineering Co., Ltd. (2), per
Tomlin J., as he then was, at 27, where he said:

It is, I think, indisputable that in construing a specification of this
kind the figures, unless they are, by express reference, imported into the
method which is to be employed, must be taken as illustrations only, and
one cannot confine the patent to the particular form indicated in the
figures, unless the language of the specification has in terms limited it to
that form.

(1) (1841) Web. P.C. 295 at 315. (2) (1924) 42 R.P.C. 22.



16 SUPREME COURT OF CANADA [1948

241 In my opinion the proper light in which the respondent’s
Wanpscreer ODjection is to be regarded appears when one examines
Fr AL the specification in the respondent’s own patent of 1937.
Stearo Lo, It refers to the existing state of the art, inter alia, as

Kellock §, follows:

- In some instances the blower is provided with a stationary casing
having an outlet communicating with either a stationary or rotatably
mounted delivery spout through which the snow is delivered to a suitable
point of discharge.

Further on it says in deseribing the respondent’s inven-
tion: -

As distinguished from these prior arrangements, the present inven-
tion provides a snow removing appartus in which a rotatably mounted
telescopic delivery spout is used in conjunction with a blower of the
rotary ecasing type * * * The delivery spout, being rotatably mounted
and of telescopic construetion, may be extended and directed a considerable
distance toward either side of the roadway or in the direction of a snow
loading vehicle.

From this two things emerge: (1) That the construc-
tion of a machine of the Curtis type including the rotatable
chimney with an elbow to effect a change in direction
of the discharge was then well known, and (2) that the
respondent’s invention was expressly confined to the tele-
scopic construetion of the conduit near its discharge end.

The evidence does not suggest from beginning to end
that any machine other than one constructed in accordance
with the Curtis patent was in contemplation of the
respondent when it made the above application.

The Sicard specification is interesting also from another
standpoint, namely, its particularity or rather its lack of
particularity in the teachings as to the construction of the
discharge conduit it claims. It is completely lacking in any
details or measurements as to the bore of the conduit or
the angle of the elbow at any stage of its extension or
retraction of the telescopic parts forming the elbow. The
patentee relies and must rely on the ability of a competent
workman to build a conduit of some utility from the
general description to which the specification limits itself.
It is further to be noted that the elbow depicted in the
drawings accompanying the specification passes from
almost the vertical through and beyond a right angle. In
my opinion it is obvious that if the respondent’s patent
can be said to be unobjectionable on the ground that a
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skilled mechanic could, without invention built an oper- 341
able machine of some utility, the same must also be said Wanoscrmmr
of the Curtis patent. In my opinion it is properly to be  * ¢

v.
said of both. Stcarp L.

That such a mechanic could produce such a machine Kellock J.
from the Curtis patent is established by the evidence of the
witness Ostrander. It is to be observed that it is not neces-
sary that such a person should be able to do so without
trial or experiments so long as the task involved does not
require invention. In Edison & Swan Electric Light Co. v.

Holland (1), Cotton 1.J. said, at p. 277:

The objection taken as a whole, was that the specification did not
sufficiently show how the invention is to be carried into effect. It is
necessary that this should be done so as to be intelligible, and to enable
the thing to be made without further invention—not, as was pressed upon
us, by an ordinary workman, but by a person described by Lord Ellen-
borough in Huddart v. Grimshow (1 Webs. R. pp. 85 to 87) as a person
skilled in the particular kind of work or, as said by Lord Loughborough in
Arkwright v. Nightingale (1 Webs. R. p. 60) a person conversant in the
subject. But In my opinion it is not necessary that such a person should
be able to do the work without any trial or experiment, which, when it is
new or especially delicate, may frequently be necessary, however clear
the description may be.

See also No-Fume Ltd. v. Pitchford (2); Otto v. Linford
(3).

The respondent’s evidence on this branch of the case
was limited to two witnesses, Sicard and Choquette, whose
evidence, as already mentioned, as directed against the
Curtis conduit was confined exclusively to an elbow with
a right angle as depicted by the ‘Curtis drawings. Sicard
said that he had not tried a chimney with an elbow of
90 degrees but he did not think it would work. Choquette
gave similar evidence except that he said he thought such
an elbow would handle light snow.

In Otto v. Linford (3), supra, Jessel ML.R., said at
page 39:

I have heard judges say, and I have read that other judges have said,
that there should be a benevolent interpretation of specifications. What
does that mean? T think, as I have explained elsewhere, it means this:
when the judges are convineed that there is a genuine, great and important
invention, which, as in some cases, one might almost say, produces a
revolution in a given art or manufacture, the judges are not to be astute
to find defects in the specifications; but, on the contrary, if it is possible,
consistently with the ordinary rules of construction, to put such a con-

(1) (1889) 6 R.P.C. 244, (3) (1882) 46 L.T. 35.
(2) (1935) 52 R.P.C. 28.

3016—2
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struction on the patent as will support it. They are to prefer that con-
struction to another which might possibly commend itself to their minds

if the patent was of little worth and of very little importance. That has
been carried out over and over again, not only by the Lord Chancellor
on appeal, but by the House of Lords. There is, if I may say so, and 1
think there ought to be, a bias, as between two different constructions,
in favour of the real improvement and genuine invention, to adopt that
construction which supports an invention.

At page 41 he said:

A specification for improvements in gas-motor engines is addressed to
gas-motor engine-makers and workers, not to the public outside. Con-
sequently you do not require the same amount of minute information
that you would in the case of a totally new invention, applicable to a
totally new kind of manufacture. In this case the inventor says this:
“I am going to turn that which was a sudden explosion of gas into a
gradual explosion of gas, and I am going to do that by the introduction of
a cushion of air in one place between the piston and the combustible
mixture.” If a man if left without any more information, he asks, “How
much air am I to let in?” He lets in a little air, and he finds the thing
explodes as before; and he lets in some more, and he finds directly, on
the mere regulation of his stopcock, how much is required; and he finds
very soon that he has let in enough, and now there is a gradual expansion,
and no longer a sudden and explosive expansion. It does mot appear to
me that that requires invention. It requires a little care and watching,
and that is all.

In my opinion the respondent’s witnesses, one of them
in answer to a series of very leading questions, endeavoured
to make a matter of mystery and difficulty out of the
construction of a conduit of the Curtis type, but neither
gave any details as to the difficulties to be encountered
or how they should be met and as already mentioned the
specification of the Sicard patent itself gives no details
to enable one from the patent to build a successful conduit.
In my judgment the Curtis invention was a great advance
on anything in existence at the time, and the specification,
which should receive a benevolent construction, when
taken in connection with the evidence of Ostrander, already
referred to, was sufficient.

In the light of the above the respondent is reduced to
relying in support of its objection on the course followed
by Curtis himself in the winter of 1921-22. That winter
he built a plow with two 20-inch augers, one mounted
above the other. During this winter he first actually used
a conduit with an elbow in it, but this elbow had an angle
of 45 degrees. This chimney did not prove to be satis-
factory as, to use Curtis’ own words, “It seemed to choke
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the motor down too much”. There was too much “back 1947
pressure”’. Curtis, instead of proceeding further with a WaNDSCHERR
conduit removed it and constructed a double housing over ™ **
the blower with a hole in it which was adjustable so that Stwcarp Lrp.
the snow could be thrown to one side or the other of the =Kelock J.
‘machine. This method of discharge satisfied him. It isto —
be observed that the type of conduit illustrated by the
drawings of the patent was never used with the single auger

in connection with which it is described. It had its choking

effect on the motor when used with the double row of
conveyors which presumably would deliver more snow to

the blower or deliver it faster than a single spiral. Instead

of making changes in the conduit after he had built the

double row of conveyors, Curtis chose to substitute the

different mechanism above mentioned.

It is this course followed by Curtis which the respondent
says is to be taken as a confession of failure on his part
as to the conduit described in the patent, which renders
the patent invalid. In my opinion, that is not the con-
clusion which should be drawn in the light of the whole
of the evidence to which I have referred. In my view it
is quite consistent with the view that Curtis chose to pro-
ceed with what he considered an improved method of
discharge. In Edison and Swan Electric Light Co. v.
Holland (1), supra, Cotton L.J. said at 277:

* % * g patent is not to be defeated simply because subsequent inventions
improve the patented article, or because in consequence of subsequent
improvements, no article was in fact made in accordance with the
specification.

I am unable to draw any inference adverse to the utility
of the Curtis invention from the silence of the evidence
as to any machine having been marketed by the appellant
with a discharge conduit of the Curtis type. What the
fact is does not appear nor the considerations relevant
thereto. The fact that Sicard was free, without infringe-
ment to market a machine with a conduit of discharge
rotating on a horizontal axis may well have evidentiary
value on the question of damages, but does not, in my
opinion, have any effect on the question of utility.

I think the proper finding on all the evidence is that
Curtis had invented the conduit claimed although he had

(1) (1889) 6 P.R.C. 243.
3016—23
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not constructed a completely satisfactory one which for

— . . . .
Wanoscuees him, or for any skilled mechanic, was a matter of trial

ET AL
v.
Stcarp Lp.

Keﬁ{ J.

involving no invention. This in my opinion is admitted
by the respondent in its specification with which I have
dealt. '

As I think the respondent has clearly infringed the
Curtis patent I would allow the appeal and direct the
entry of judgment in favour of the appellant for the relief
claimed with costs here and below.

Estey J.: The appellant (plaintiff) Klauer Manufac-
turing Co. Ltd. manufactures snow removal equipment
and is the assignee of two patents: Curtis Patent No.
253159 and Wandscheer Patent No. 309848, issued respec-
tively September 1, 1925, and March 31, 1931. In this
action it claims that the snow removal equipment manu-
factured by the respondent in 1936 constitutes an infringe-

‘ment of the foregoing patents.

The learned trial judge in the Exchequer Court dis-
missed the appellant’s action. He held that the essential
features of the Curtis patent had been anticipated by prior
patents and, therefore, it lacked novelty and subject-
matter and, furthermore, it was inoperative and useless.

The Wandscheer patent he held did not constitute valid
subject-matter and his judgment with respect to. this
patent was affirmed at the hearing of this appeal.

The appellant’s main contentions are with respect to the
Curtis patent. In his specification Curtis included the
following:

This invention relates to snow plows for steam and street railways,
trucks and the like and the principal object of the invention is to provide
spiral conveyor means for forcing the snow to one or both sides of the
track or road.

Another object of the invention is to provide blower means for
receiving the snow from the conveyor means for blowing {o a distant point.

This invention also consists in certain other features of construction
and in the combination and arrangement of the several parts, to be

hereinafter fully deseribed, illustrated in the accompanying drawings and
specifically pointed out in the appended eclaims,

K ok ok ok %k

In the modification shown in Figures 8 and 9 a double conveyor is used
which is so arranged as to feed the snow to the center of the casing * * *
The fan shaft is connected in any desired manner with a source of power.

® % -k Xk Xk
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I desire it to be understood that I may make changes in the con-
struction and in the combination and arrangement of the several parts,
provided that such changes fall within the scope of the appended claims.

Claim No. 1 upon which the appellant bases his action
reads as follows:

A snow plow of the class deseribed comprising a horizontally arranged
semi-cylindrical casing, a fan casing connected therewith, a conveyor in the
first mentioned casing, a fan in the fan casing, means for actuating the
conveyor and fan, an adjustable conduit connected with the fan casing
for rotary movement.

Curtis applied for his patent on July 12, 1921, and patent
issued September 1, 1925. (In the United States he applied
May 25, 1920, and patent issued April 18, 1922). His
application discloses an equipment and certain alterna-
tives in parts thereof. That with which we are concerned
has the spiral blades so placed in the shaft as to convey
the snow to the centre, force it backward ‘through an open-
ing in the semi-cylindrical casing into a fan casing con-
taining a blower or fan which forces the snow into and
through a chimney. The lower portion of the chimney
is stationary and commences at the fan casing. It extends
upward and then outward from an elbow of about 90
degrees. Below the elbow is an equipment for rotating
the upper portion of the chimney containing the elbow
and thereby the snow may be distributed in any desired
direction.

The respondent contends that the Curtis patent is invalid
(a) for lack of subject-matter and novelty and in particu-
lar that it was anticipated by prior patents, (b) it is inoper-
ative and lacks utility.

The respondent further contents that if the Curtis
patent is valid its own equipment is so different in its
construction as to involve no infringement.

The respondent’s first contention is that the essential

features of the Curtis patent, including the semi-cylindrical

casing, spiral conveyor, fan casing, blower and rotary
adjustable chimney, were all anticipated by prior patents
and that Curtis merely effected a juxtaposition of these
earlier patented devices and exercised on his part in so
doing no inventive ingenuity and, therefore, that the
patent lacks subject-matter or novelty.

21
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E’g That the component parts appeared separately or in
Waxpscreer groups in earlier patents is not denied, but it is pointed
=AU out that in not one of them are these devices all present
Sicaro Lrn. and therefore they were never before operating as a unit
EsteyJ. oOr in combination. Moreover, in not one of these patented
™  equipments are the spirals operated in a manner to convey
the snow to the centre and force it backward through an
opening in the semi-cylindrical casing into a fan casing
containing a blower from which the snow is forced up and
out through a rotary adjustable chimney which distributes
the 'snow in any desired direction. There is not only the
new combination but also the disposition of the snow from

the centre of the equipment.

The prior patents were issued throughout the period’
1869 to 1907. Curtis adopted some of their features, made
necessary adjustments and improvements and developed
an equipment which was different and possessed limited
utility. His equipment is superior in operation and different
from any disclosed in the earlier patents. He worked out
a new combination and an improved mode of operation
that attained the desired result “in a more useful and
beneficial way”’: Lord Cairns quoting the Lord President
in Harrison v. Anderston Foundry Co. (1). He overcame
the difficulties that the earlier patents had not solved. It
is a combination which exhibits

a degree of ingenuity * * * which must have been the result of thought
and experiment, and is sufficient to make these combinations the proper
subject of a patent.

Lord Watson in Thomson v. The American Braided Wire
Co. (2).

In British United Shoe Machinery Co. Ltd. v. A. Fussell
& Sons Ltd. (3) the patented machine was for

fixing the soles of boots to the welts by means of metallic screws which
are screwed in from a continuous screw-threaded wire which is then cut
off level with the sole . . . That operation -which could, as T say, have
been done by hand, has long been capable of being also done by machine.
Tts merit is that it does this operation at a high speed, and with unvarying
accuracy, so that you can work these machines so as to yield a huge
output without making wasters.

The validity of the patent was upheld.

(1) (1876) 1 App. Cas. 574 at 577. (3) (1908) 25 R.P.C. 631 at 645.
(2) (1889) 6 R.P.C. 518 at 525.



S.CR.] SUPREME COURT OF CANADA
Fletcher Moulton L.J. at p. 647:

The invention is the new group. It is admitted that this is a new
group. It did not exist before, and when you compare it with the groups
which imperfectly performed this function in the preceding machines, the
difference is so great that it is idle to contrast the two * * * It seems
to me a great and important change in these machines, producing a vastly
improved effect, properly claimed, not by claims for individual parts, for
which, in my opinion, it was wholly unsuited, but by a claim for many
parts as & group effecting together the one object wanted, and properly
claimed as a group, and in no other way.

In Patent Exploitation Ltd. v. Siemens Brothers & Co.
Ltd. (1), Lord Davey stated at p. 547:

It is sufficient for the validity of the Patent if the combination, being
the result of thought or experience, is new, and produces some new result
or an old result in a more useful and beneficial way.

See also British Westinghouse Electric & Manufacturing
Co. Ltd. v. Braulik (2) ; Electrolier Manufacturing Co. Ltd.
v. Dominion Manufacturers Ltd. (3) and Baldwin Inter-
national Radio Co. of Canada Ltd. v. Western Electric Co.
Inc. et al (4).

The cases cited in support of the contention that inven-
tive ingenuity is absent in the Curtis patent because of
the prior patents are all distinguishable upon their facts.
One particularly relied upon was that of Durable Electric
Appliance Co. Ltd. v. Renfrew Electric Products Ltd. (5),
and affirmed in this Court (6). The patent (relating to
improvements in portable electric heaters) was held invalid
for lack of subject-matter and novelty. Mr. Justice Masten,
delivering the judgment of the Appellate Court of Ontario,
stated at p. 536: :

Bach of the elements in the combination performs exactly the same
function as in the earlier patents, and the only difference consists in the
slightly different curve which is given at the top and the bottom to the
reflecting surface.

In this Court Chief Justice Anglin at p. 9 stéted:

* * * i is a combination the making of which did not involve any
inventive ingenuity. Any competent and well-informed mechanic could
readily have effected it.

The improvements effected by Curtis in his patented

snow removal equipment cannot be reduced to anything
so relatively unimportant as a “slightly different curve”,
(1) (1904\2 21 R.P.C. 541. (4) [1934]1 S.CR. 94.

(2) (1910) 27 R.P.C. 209. (5) (1926) 59 O.L.R. 527.
(3) [1934]1 S.C.R. 436. (6) [19281 SCR. 8.

23

1847

e
WANDSCHEER
ET AL
V.
S1carp Lap.

Estey J.



24

1947
——

SUPREME COURT OF CANADA [1948

nor as previously intimated could they have been effected

Wanoscaeer Dy “any competent and well-informed mechanic”. The

ET AL
V.
Srcarp Lo,

Estey J.

creation of the Curtis equipment required inventive in-
genuity in addition to mechanical skill and therefore it
has not been anticipated by the prior patents.

The learned trial judge found the Curtis equipment to
be lacking in utility. The Curtis equipment as constructed
with a rotating chimney having an angle of 45° (as
patented it shows an angle of 90°) it is conceded would
work in dry, light snow, but in other types of snow “it
seemed to choke the motor down too much.” Curtis had
therefore perfected and patented an equipment which had
some utility. He had not merely demonstrated the pos-
sibility of such an equipment but had actually produced
it and had at least by way of an experiment tested it. It
is this feature that was absent in United Telephone Co. v.
Bassano (1) and which brings this case within the require-
ments of The Badische Anilin Und Soda Fabrik v. Levin-
stein (2).

Then in Terrell on Patents, 8th ed., p. 112, it is stated:

A very slight amount of utility will be sufficient to support a patent.
Alderson, B., in Morgan v. Seaward (1 W.P.C. 167, at p. 186), said: “I
think if it was of different construction from any other steam engine, and
of any use to the public, then that is sufficient”. Again, Jessel, M.R., in

Otto v. Linford (46 L.T. (N8 35, at p. 41), said: “And, as to this
question of utility, very little will do.”

It was the inventive ingenuity of Curtis that perfected

_the equipment, and while its utility was limited, it would

appear from the evidence that whatever it lacked to make
it a commereial equipment could be supplied by mechanical
adjustments. Ostrander, a mechanical engineer experienced
in the manufacture of snow equipment, stated that he
would have no trouble in making a workable ejector from
the Curtis drawings. This is in substance what the appel-
lant contends the respondent has effected in regard to the
chimney as used in its equipment.

The respondent also stressed that the appellant never
did manufacture for sale an equipment with this chimney
as patented. Curtis apparently decided that it was suffi-
cient that the snow be discharged upon either side and
therefore in lieu of the chimney he adopted two adjust-

(1) (1886) 3 R.P.C. 205, (2) (1887) 4 R.P.C. 449.
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able spouts that directed the snow to one side or the other. 12;4_7,
That fact, however, does not militate against the validity Wanpscrezr
of the patent as it sometimes happens that improvements * A"
immediately follow a patent which supersede it -in the Stoam Lo,
market, usually because with these improvements it is more Estey J.
efficient or less expensive. Utility does not depend upon
marketability. The Badische Anilin Und Soda Fabrik v.
Levinstein (1).

The respondent alternatively contends that its equip-
ment is different in many respects and does not constitute
an infringement of any of the main elements of the Curtis
patent, namely, (1) a semi-cylindrical casing, (2) a con-
veyor, (3) an adjustable conduit for rotary movement. Its
submissions are that its equipmnt (@) does not embody 2
horizontally arranged semi-cylindrical casing, (b) uses
baffle plates, (¢) has an adjustable fan casing, (d) the
power is supplied to the spiral shaft at the side of the
equipment rather than at the centre.

The reason and purpose of the semi-cylindrical casing
is that it holds the snow in the spiral while it is moved
toward the centre. That this casing should be somewhat
semi-cylindrical in shape appears to have been accepted
for a long time. Some such casings appeared in the earlier
patents, particularly that of Tierney issued in the United
States in 1869, and in the Herran patent issued in 1889.
The respondent suggests that the semi-cylindrical feature
is found only where there is a single spiral and as it never
constructed its equipment with but a single spiral, it never
had a semi-cylindrical casing. It does, however, have a
casing that with the baffle plates serves the same purpose.
In fact, the presence of a casing in either the Curtis or
the Sicard patent does not add a new feature and whatever
is different in the respective casings is but a mechanical
adjustment made necessary by the 1ntroduct10n of the
additional spiral.

The evidence does not establish that the introduction
of baffle plates, being sheets of metal to keep the snow
from falling from the top spirals into the lower spirals,
is such that it would not occur to any skilled mechanie.
The adoption of the two superposed rows of spirals does

(1) (1887) 4 RP.C. 449 at 466.
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not involve a new principle, nor does it appear that the

Wanpecreee adjustments or alterations necessary are such as to require

ET AL

.
Stcarp L.

Estey J.

more than mechanical skill and, therefore, do not involve
inventive genius.

In both of these equipments the conduit or chimney is
so constructed as to permit of the snow being blown in -
any direction. The respondent indicates that his chimney
is in certain particulars different, but in order to succeed
he must go further and show that these differences involve
inventive ingenuity. Curtis claimed as above quoted “an
adjustable conduit connected with the fan casing for rotary
movement.” In the Sicard equipment counsel contends
that “the upper part of the chimney due to a special
mechanism rotates on a vertical axis enabling the snow
to be delivered almost at any point within the circle.”
The evidence discloses that respondent adopted a chimney
with a pronounced obtuse angle, or perhaps a curve instead
of an angle of 90° as shown in the Curtis patent. It also
adopted adjustable sections toward the exit of the chimney
and made changes or alterations in its size. These are,
however, mechanical changes. Just what was meant by
the phrase “a special mechanism” is not clarified by the
evidence. Counsel for the respondent also suggested that
there was in the operation of respondent’s blower an
improvement in the force applied to the snow that made .
the chimney a more useful outlet but the evidence does
not support that contention.

The equipment as it appears in the Curtis patent dis-
charges the snow through the chimney. The Sicard equip-
ment discharges the snow through three outlets, the chim-
ney and a spout on either side of the chimney. By an
adjustment of the fan casing the snow is directed to and
through whichever one of the three outlets that may at
any time be desired. It is the existence of these three
outlets that makes the adjustable feature of the fan casing
necessary and therefore it is a feature separate and apart
from the equipment which may be described as the Curtis
equipment. These additional outlets, one on either side
of the chimney, and the adjustable fan casing, are addi-
tions to the Curtis pateént but do not affect the purpose
or usefulness of the equipment as patented.
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It does not help the Respondents, even though it be conceded, that
they have made various improvements on the patented apparatus, as for
instance in the drip pans and the means of moving the spit-frame back-
wards and forwards without opemng the doors of the casing and the like.
For these improvements, assuming they required invention, they might
conceivably have taken out a Patent; but without the prior Patentees’
consent they would not be entitled to use the original invention. A Patent,
even for a combination, cannot be evaded by merely grafting upon it
improvements however meritorious. On the whole matter I reach the
conclusion that the Complainers are entitled to the interdict they seek.

Lord Salvensen at p. 708 in Lynch and Henry Wilson
& Co. Ltd. v. John Phillips & Co. (1).

Respondent in his equipment provided the power for
the spiral shaft at the outer end rather than at the centre,
as in the Curtis patent. Both methods appeared in earlier
patents. In one of Curtis’ alternatives he shows gears
at the outer end and in his specification he states: “the
fan shaft is connected in any desired manner with the
source of power.” It therefore seems a mere matter of
adoption of alternative methods well known in the art.

With great deference to the opinion of the learned trial
judge, it appears to me that the Curtis patent is valid and
that the respondent in the construction of its equipment
has infringed upon that patent. I would, therefore, refer
the matter back to the Exchequer Court for the deter-

mination of damages suffered by the appellant because of
the respondent’s infringement.

The appeal with respect to the Curtis patent should be
allowed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Gowling, MacTavish &
Wait.

Solicitors for the respondent: Lajoie, Gelinas & Mac-
Naughten.

(1) (1908) 25 R.P.C. 6%4.
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SUPREME COURT OF CANADA {1948

HIS MAJESTY THE KING Vo,
(RESPONDENT) ...vvervnneennnnnn. f OPPELLANT
AND
THE ROYAL BANK OF CANADAl A
(THIED PARTY) .....ovvvnviennan. o PPELLANT
AND
MARIE E. RACETTE (SupPLIANT) ... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Crown—War Loan Bonds—Registered as to ovrincipal only—Alleged
transfer by owner—Signature of registered owner guaranteed by
bank—Owner denying having executed transfer—ILiability of the
Crown—Liability of the bank—As to the principal—As to the interest
OT COUPONS.

The respondent sought to recover the principal and the interest of nine
$100 bonds of the Dominion of Canada which were registered as to
principal in her name. These bonds, maturing in 1937, were pur-
chased in 1917 and were left in custody of a friend, Father Cotter.
In November, 1921, in consequence of a form of transfer purporting
to have been signed by the respondent, witnessed by Father Cotter
and guaranteed by the Royal Bank of Canada, the bonds were made
payable to bearer. The respondent alleged that her name appear-
ing on the transfer was a forgery. Judgment was given in the
respondent’s favour for the sum of $900 with interest at 53 per cent
per annum from November, 1921, to the date of maturity in 1937.

Held, varying the judgment of the Exchequer Court of Canada, that
the respondent is entitled to receive from His Majesty the sum of
$000, but that the interest of 54 per cent per annum, represented
by the coupons attached to the bonds, is not recoverable from His
Majesty.

Held: There can be no dispute that the document accepted by the
Bank as a transfer of the registered bonds was not signed by the
respondent and that the signature thereon does not purport to
be made by a person acting for her. Neither does the evidence
support the contention that the purported signature must be pre-
sumed to have been written under her authority.

Held: The interest on these bonds was payable by coupons which coulds
have been cashed by anyone. It is impossible to hold that the loss
of the interest represented by the coupons was a result of the Bank
or His Majesty acting on the alleged transfer.

Held: No other interest may be allowed against the Crown unless there
is a statute or agreement providing for it, Hochelaga Shipping and
Towing Co. Ltd. v. The King [1944]1 S.CR. 138.

Held: The clause in the judgment @& quo for recovery by His Majesty
from the Royal Bank of Canada of the principal directed to be paid
by the former to the respondent should remain.

*Present: Kerwin, Taschereau, Rand, Kellock and Estey JJ.
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APPEAL from the judgment of the Exchequer Court of 1947
Canada, Angers J., awarding to the respondent the sum of Tur Kive
$900 with interest at 53 per cent per annum from Novem- p A%%
ber 25, 1921, to the date of maturity in 1937. The judg- or Canapa
ment also directed the Royal Bank of Canada to pay His p,o..0
Majesty the King the amount of the principal and interest —

that the latter was to pay the respondent.

Roger Ouimet, K.C. for the appellant: His Majesty the
King.

Hazen Hansard, K.C. for the appellant: The Royal Bank
of Canada.

J. P. Charbonneau, K.C. for the respondent.

KerwiN J.: The suppliant, Marie E. Racette, sought
to recover the principal of certain bonds issued by the
Dominion of Canada and interest thereon and registered
as to prinecipal in her name. Her petition of right was
dismissed with costs by the Exchequer Court, and the third
party proceedings against the Royal Bank were dismissed
without costs. That judgment was set aside by this Court
(1) and a new trial directed. His Majesty the King was
directed to pay the suppliant her costs of that appeal,
but the costs of the abortive trial were left to be disposed
of in the discretion of the judge at the new trial.

Such new trial was held and it was adjudged that the
suppliant was entitled to recover from His Majesty the
principal sum of the bonds, $900.00, and interest thereon
at the specified rate of 5% per cent per annum from Novem-
ber 25, 1921, the date of an alleged transfer of the bonds,
to December 1, 1937, the due date of the principal. The
third party, The Royal Bank, was directed to pay His
Majesty the King the amount of the principal and interest
that the latter was to pay the suppliant. It was ordered
that there should be no costs to any party by virtue either
of the earlier or later judgment.

His Majesty the King and The Royal Bank now appeal.
There can be no dispute that the alleged transfer of the
bonds was not signed by the respondent but it was con-

(1) 19421 S.C.R. 464.



30 SUPREME COURT OF CANADA [1948

'1_{41 tended that her purported signature should be taken to
Tae Kive have been written by her authority. The evidence, all of
Rovm Baxx Which is detailed in the reasons for judgment in the Court
or Caxana below, does not support that contention and the Exchequer
Rucwrre  Court was therefore right in deciding in favour of the
Korwin J. suppliant. However, judgment was not only for the prin-
—  cipal of the bonds but also for interest at the designated
rate from the date of the alleged transfer. While the
bonds were registered as to principal in the name of the
suppliant, interest thereon was payable by coupons which
could have been cashed by any one. The evidence is clear
that the suppliant never saw the bonds but left them in a
savings deposit box to which she and another had access
and no question was raised by her until July 27, 1936, when
she inquired if the Department of Finance had any bonds
registered in her name. It is impossible to hold that the
loss of the interest represented by the coupons was a result
of The Royal Bank or His Majesty acting on the alleged
transfer and interest may not be allowed against the Crown
unless there is a statute or agreement providing for it:
Hochelaga Shipping and Towing Company Limited v.
The King (1). The judgment should therefore be varied by
declaring that the suppliant is entitled to receive from

His Majesty the sum of $300.00.

The trial judge did not allow the suppliant any costs.
In view of this and of the fact that the petition of right
is dated July 30, 1938, and notwithstanding that the present
appeal succeeds in part, there should be no costs in this
Court to any party. The clause in the judgment a quo
for recovery by His Majesty from The Royal Bank of the
principal directed to be paid by the former to the suppliant
should remain.

TascEEREAU J.: L'intimée Marie Racette réclame de
Pappelant Sa Majesté le Roi, la somme de $900.00 et
intéréts au taux de 51% & compter du 25 novembre 1921.
Elle allégue dans sa pétition de droit que depuis le ler
décembre 1917, elle était la propriétaire enregistrée quant
au capital seulement, de neuf débentures de $100.00
chacune du Dominion du Canada, avec coupons attachés,

(1) (1944) S.CR. 138.
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et que les dites débentures ont été transférées hors sa con- 1947
naissance. Elle aurait été ainsi privée 4 échéance de cette Tmr Kive

AND
somme. RovaL Bank
.5 , Sy . £1« OF CaNapa

Une premiére défense de Sa Majesté le Roi a été v

accueillie par la Cour d’Echiquier, mais rejetée par cette Racers
Cour.(1) Elle était a Peffet que la garantie de la signature Taschereau J.
de l'intimée par la Banque Royale du Canada, validait le =
transfert. Cette Cour (1) a décidé que comme conséquence

de cette garantie, Sa Majesté le Roi n’était pas exempt de
responsabilité dans le cas de faux, mais qu’il conservait

son recours contre la Banque Royale du Canada. Le dossier

a done été retourné 3 la Cour d’Echiquier avec instructions

de disposer de P'action au mérite, et avec recommandation

de permettre aux parties de compléter 'enquéte, si néces-

saire. Aprés la ré-audition, M. le Juge Angers, tout en
émettant des doutes sérieux sur la véracité du témoignage

de Vintimée, en est arrivé & la conclusion qu’elle n’avait

pas signé le transfert, qu’elle n’avait autorisé personne &

le faire pour elle, et a en conséquence maintenu la pétition

de droit, non seulement pour la somme capitale de $900.00,

mais aussi pour les intéréts représentés par des coupons
attachés aux dites débentures.

La preuve révéle qu’en effet, dés 1917, I'intimée était la

propriétaire enregistrée de ces débentures, mais le 25
novembre 1921, comme résultat d'un transfert, supposé
signé par I'intimée, elles ont été faites payables au porteur.
C'est cette signature de I'intimée qui est garantie par la
Banque Royale, et attestée par le Révérend Pére Cotter,
qui depuis 1914 voyait dans une certaine mesure & l'ad-
ministration des biens de I'intimée. Le Pére Cotter quitta
Montréal en 1921 pour aller résider & Fort William, et
décéda dans le cours de I'année 1936.

I1 avait apparemment placé ces débentures dans un coffre
de sireté de la Banque Royale du Canada, dont il avait
donné & l'intimée un double de la clef. L'intimée ne recut
jamais les intéréts, et elle dit dans son témoignage, qu’elle
ne s’en préoccupa jamais, vu qu’elle désirait les laisser
accumuler jusqu’au moment de I’échéance du capital.

(1) [1942] S.CR. 464.



32 SUPREME COURT OF CANADA [1948

Ei’f' A tout événement, elle n’a regu ni capital ni intéréts,
Tas Kine €t ce n’est qu’aprés la mort du Pére Cotter qu'elle a com-
Rova Bang M€NCE & s'inquiéter et & s’informer auprés de l'appelant.
or Canana Elle écrivit & Pendroit ot le Pére Cotter était déeédé, elle
Racerre S rendit 3 la Banque Royale du Canada, §’informa au
Taschorean 7. PUT€aU du trésor, et c’est 14 qu’elle aprit que ses débentures
—  avalent été faites payables au porteur en 1921, et on lui
fournit méme un photostat du document dont s'était

autorisé le gouvernement pour effectuer le transfert.

I1 semble surabondamment prouvé, comme d’ailleurs le
dit M. le Juge Angers, que I'intimée n’a jamais signé ce
transfert. Elle le jure positivement, un expert en écriture
confirme sans hésitation son témoignage, et d’ailleurs ’exa-
men du document démontre clairement I’absence compléte
de similitude entre la signature qui y est apposée, et celle
qui est véritablement la sienne. L’appelant n’a apporté
aucune preuve pour contredire celle de I'intimée, et la
seule conclusion possible est celle & laquelle est arrivé
le juge au procés.

Mais on prétend que si c’est le Pére Cotter qui a ainsi
signé le nom de lintimée, il était autorisé a le faire par
Pintimée elle-méme. Cette prétention me parait inadmis-
sible, et rien dans la preuve ne peut la supporter. Il est
vrai que Uintimée et le Pére Cotter ont ouvert un compte
conjoint & la Banque de Montréal, que ce dernier a ouvert
pour lintimée un autre compte & la Banque Royale du
Canada, et qu’il a acheté les débentures avee 'argent de
Mlle Racette. Mais je ne vois rien dans ces faits qui
puisse &tre interprété comme une autorisation au Pére
Cotter de signer le nom de Vintimée sur un document, afin
de rendre payables au porteur, des débentures enregistrées
au nom de l'intimée, et déposées dans un coffret de sflireté,
ol tous les deux avaient accés. D’ailleurs, si véritablement
le Pére Cotter avait ’autorisation que Pon prétend, pour-
quoi aurait-il déguisé sa propre signature? 11 lui efit été
facile de dévoiler cette autorisation que la Banque Royale,
d’aprés le témoignage de son comptable, n’aurait pas mise
en doute. Cet effort évident pour décevoir n’est sfirement
pas 'acte d'un mandataire autorisé expressément ou méme
tacitement.
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Mais, la situation me parait différente, en ce qui con- 1947
cerne les intéréts. Les débentures étaient enregistrées quant Trs King
au capital, mais les coupons d'intéréts étaient payables au g, \'h,
porteur, et je ne crois pas que lacte de lemployé du or Canapa
gouvernement qui s'est basé sur un document forgé pour RA:E:TTE
opérer le transfert des débentures, ait été la cause de la,Tas choroan ]
perte des intéréts. En payant ces coupons au porteur, le —
gouvernement était libéré.

Le jugement rendu par la Cour d’Echiquier doit done
étre modifié en ce sens que I'intérét au taux de 51% repré-
senté par les coupons annexés aux débentures, doit étre
retranché. Aucun autre intérét ne peut &étre accordé 3
I'intimée depuis 1937, vu la décision de cette Cour dans
la cause de Hochelaga Shipping v. The King (1). Devant
cette Cour, chaque partie paiera ses propres frais.

Ranp J.: It is not disputed that the document accepted
by the bank as a transfer of the registered bonds was not
signed by the respondent, and the signature does not pur-
port to be made by a person acting for her. The Crown
argues that, in the circumstances, the signature must be
presumed to have been written under her authority. But
the evidence gives no support to that contention.

The judgment in the Exchequer Court, however, includes
interest from the date of the so-called transfer. The bonds
were registered only as to prineipal and the interest coupons
were payable to bearer; and even if the bonds were sur-
rendered in 1924 in exchange for others of larger denomina-
tion, it cannot be said that the consequence of acting
on the forged transfer was the loss of that interest.

The prineipal of the judgment below will, therefore, be
reduced to $900.00. There will be no costs in this Court.

The judgment of Kellock and Estey JJ. was delivered by

Krrrock J.: The respondent alleged that she was the
owner of nine $100.00 bonds of the Dominion, maturing
in 1937, which she had left in custody, in Montreal, of
the Reverend Father Cotter, and which were not forth-
coming at his death in May, 1936. The bonds had
originally been registered as to principal in the name of
the respondent but on November 25, 1921, in consequence

(1) [1944] S.CR. 138.
3016—3
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1947 of g form of transfer purporting to have been signed by
H—J .

Tre Kmve respondent, witnessed by Father Cotter and guaranteed
AN - by the appellant bank, they were made payable to bearer.

RovaL Bank )
or Canapa Respondent alleged that the name “Marie E. Racette”

Riowers  8ppearing on the transfer was a forgery. The apparent
Kellook J. signature of the respondent on the form of transfer was
——  found by the learned trial judge to have been forged,
although he disbelieved the respondent’s evidence on certain

other specific- matters as to which he found her guilty of

wilful perjury. In the result judgment was given in the
respondent’s favour for the sum of $9800.00 with interest

at 53 per cent from November 25, 1921, to the date of

maturity in 1937.

It appears from the evidence that Father Cotter under-
took to handle the financial affairs of the respondent for
her and that in fact he did all her business from 1914
until 1921, when he moved away from Montreal to Fort
William. The bonds were always in his custody from the
time she gave him the money to buy them for her in 1917.
After 1921 respondent says she looked after her own affairs
and although she corresponded with Father Cotter until
his death, she had never asked him for the bonds.

There is no ground in my opinion upon which the finding
that the signature on the form of transfer is a forgery
can be successfully attacked. No witness says the signa-
ture is genuine. The officer of the appellant bank who
authorized the guarantee of the signature has no recol-
lection of the matter and says in his evidence that at
the relevant period he would have acted on the assurance
of Father Cotter that the matter was regular. From a
mere comparison of the disputed signature with the genuine
signatures on other documents, including that on the note,
Exhibit R-3, taken with the denial of the respondent, it is
obviously impossible for the court to find the disputed
signature to be genuine. It must be taken therefore that
the appellants have failed on this branch of the case.

It is next contended for the appellants that the learned
trial judge should have found that Father Cotter, by whose
hand, according to the evidence submitted by the respond-
ent, the respondent’s name was in fact placed upon the
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transfer, had been authorized by the respondent to do so. 1947

The burden of establishing this is upon the appellants. TH‘;EING
The evidence of the respondent is to the effect that R;omfg,mx

she entrusted Father Cotter with the money to invest for °FCANADA
her and was subsequently told by him that he had bought Racerme
Victory Bonds for her, (which was the fact) and had lodged genock J.
them in his safety deposit box to which he gave her a —
key, which she says she never used and in fact lost. She
says she never asked him either for the bonds or the
interest.

There is no inference as to the principal from the
authority to receive the interest, taking that fact by
itself. The other facts in evidence that are relied upon
do not advance the matter. Father Cotter opened a bank
account for the respondent in the Royal Bank and the two
of them had a joint account in the Bank of Montreal and
he retained the bank books in his possession. None of these
facts, separately or together, however, would permit of
the assumption on the part of the appellants, or either
of them, that Father Cotter had authority from the
respondent to deal with the principal of the bonds.

The respondent, on her examination for discovery ex-
plained her failure to enquire from Father Cotter as to
the interest on the ground that he had told her to allow
the interest to accumulate until her old age. At the trial,
however, she said the reason was that she was waiting for
the bonds to mature. Even if it be now assumed that
neither explanation is the true one, none of this has any
bearing on the question of authority to deal with principal
and no inference with regard thereto can be drawn from
the respondent’s conduet however much suspicion it may
arouse. Further, nothing in the nature of estoppel can be
raised by either appellant. They knew nothing about any
arrangements between the respondent and Father Cotter.
In my opinion therefore the appeal must fail as to the
principal.

The learned trial judge gave judgment in favour of the
respondent not only for the principal of the bonds but
also for interest at the contract rate from the date of the
forged transfer. It is to be borne in mind that the bonds,
while registered as to principal, had bearer coupons attached

3016—3%
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Bﬂ covering the interest. Whether, therefore, the respondent
Tas Kive believed the interest was accumulating until her old age
Roranmag OF until the maturity of the principal is immaterial. Had

or Canana it been established that the particular bonds with coupons
Racerrs  had been surrendered to the Crown and new bearer bonds
Kellock J. with coupons issued therefor on the strength of the forged
——  transfer, it might have been necessary to consider whether
the appellant could take the position that in paying the
coupons attached to the substituted bonds it had paid the
original coupons. The evidence however is not in my
opinion sufficient to raise the point and I mention it so
that nothing herein may be taken as deciding anything

in reference to such a case should it arise.

The coupons here in question, being payable to bearer,
the respondent has not established that, as to any one
of them, payment was, as against her, made improperly;
Young v. MacNider (1); Connolly v. Montreal Park and
Island Railway Co. (2); Edelstein v. Schuler (3). The
respondent’s notice of her loss in 1936, while before the
due date of the last coupon, was ineffective. . I think there-
fore that the judgment below is erroneous with respect to
the coupon interest. Had any interest other than that
covered by the coupons been claimed, The King v. Roger
Miller & Sons (4), would have been an answer.

The appeal must therefore be allowed and the judg-
ment reduced to the amount of the prinecipal of $900.00
only. As success is divided there should be no costs in
this court.

Appeal ollowed and judgment varied; no costs to any
party.

Solicitors for the appellant: His Majesty the King:
Roger Ouimet.

Solicitors for the appellant: the Royal Bank of Canada:
Montgomery, McMichael, Common & Howard.

Solicitors for the respondent: Charbonneau, Charbonneau
& Charlebots.

(1) 25 SCR., 272. (3) (1%02) 2 KB, 144.
2) 20 S.C. (Que.) 1. (4) (1930) S.CR., 293.
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EX PARTE FONG GOEY JOW ALIAS FONG SHUE
ALIAS FONG GOEY SOW

Habeas Corpus—Criminal law—Alien—Convicted of offence under section
4 of Opium and Narcotic Drug Act, R.8.C. 1929, c. 1{4—Warrant for
commitment not stating reasons—Deportation Order—Amendment to
warrant—Immigration Act, R.8.C. 1927, ¢. 93—Rules 67, 72 and 78 of
the Supreme Court of Canada.

In August 1947, Mr, Justice Kellock directed that all parties concerned
attend before him to show cause why a writ of habeas corpus should
not issue directed to the District Superintendent of Immigration at
Vancouver. A return was made, not by the Distriet Superintendent,
but by the Commissioner of Immigration, stating that the applicant
was held by him for deportation under a warrant of commitment
dated September 13, 1945. This warrant was signed by the Com-
missioner and was directed to the District Superintendent or any
Canadian Immigration officer, and it followed form G in the schedule
to the Immigration: Act with the important exception that it did not
recite as the form provides: “And whereas under the provisions
of the Immigration Act an order has been issued for the deportation
of thesaid . . . . . . ‘

A copy of a deportation order, dated September 8, 1945, was produced
before Mr. Justice Kellock, although objected to by the applicant
because it was not made part of the return. Then Mr. Justice
Kellock permitted the filing of & new return which was dated
September 15, 1945, was signed by the Commissioner and had
attached to it a copy of the same warrant of September 13, 1945,
and a copy of the same order for deportation of September 8, 1945,

Subsequently the respondent again filed a new return dated September
15, 1947, this time signed by the Acting District Superintendent and
which had attached to it a copy of the same warrant of September
13, 1945 and a copy of an order for deportation of September 8, 1945,
which contained a statement that the applicant was an alien and had
been convicted of an offence under paragraph (d) of section 4 of the
Opium and Nareotic Drug Act, 1929.

Then Mr. Justice Kellock directed that in view of the statement of
facts found, as appears in the order attached to the last return, the
application for m writ of habeas corpus should be dismissed.

The present appeal is from the decision of Mr. Justice Kellock.
Held: The appeal to this Court should be dismissed.

Per The Chief Justice, Kerwin, Taschereau and Rand JJ.: The words in
section 26 of the Opium and Narcotic Drug Act, 1929, “in accordance
with the provisions of the Immigration Act relating to inquiry,
detention and deportation”, require us to examine the provisions
of the Immigration Act relating to inquiry, detention and deportation.

The officer named in the warrant must be able to justify his detention
of the accused. It clearly appears that such a warrant depends
upon an order for deportation and this is borne out by the fact
that the form of warrant in the Schedule o the Act, Form G, provides
for the recital of such order. The warrant for commitment and
the order for deportation may be read together.

*PresENT:—Rinfret C.J., Kerwin, Taschereau, Rand and Estey JJ.
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The original order was defective because it did not state the facts upon
which the board of Inquiry acted. But a proper order being subse-
quently produced, effect should be given to it and the applicant
detained in eustody. The Acting District Superintendent is now able
to justify the applicant’s detention and the Court will not on a
habeas corpus proceeding such as this inquire into any irregularity
in his caption.

Per Estey J.: If the warrant is issued without a sufficient reference to
the order for deportation, it is to that extent defective or incomplete.
It would appear that the requirements of the Statute are satisfied
by setting out in the warrant such description or identification of the
order for deportation that either the accused or the party detaining
him may identify same.

Warrants defective because of omissions both as to substance and "to
form have been before the Courts and where they have recited a
conviction or order which exists in fact, permission to amend the
warrants has been granted. Opportunity to amend the warrant should
be given in this case.

Neither the provisions of section 43 nor Form G contemplate the setting
forth of the term of imprisonment for the offence under section 4 (d)
of the Opium and Narcotic Drug Act, 1929.

The question as to the right to appeal cannot be dealt with upon an
application for habeas corpus where the issue is confined to determin-
ing the legality of the applicant’s retention in custody, and this right
is not affected by the result of such application.

APPEAL from the judgment of Kellock J. dismissing
petition for a writ of habeas corpus.

The material facts and the grounds of the petition are
stated in the above head-note and in the judgments now
reported.

Denis Murphy, for applicant.
R. Forsythe, K.C., for the Commissioner of Immigration.

The judgment of the Chief Justice and of Kerwin, Tas-
cheredu and Rand JJ. was delivered by

Kerwin J.: On August 27, 1947, on an application made
under section 57 of the Supreme Court Act, Mr. Justice
Kellock, in accordance with this Court’s Rule No. 72,
directed that all parties concerned attend before him to
show cause why a writ of habeas corpus should not issue
directed to the District Superintendent of Immigration at
Vancouver, British Columbia, to have the body of the
applicant before a judge of this Court forthwith to undergo
and receive all and singular such matters and things as
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such judge should then and there consider of concerning
him in this behalf. A return was made, not by the District
Superintendent, but by the Commissioner of Immigration,
stating that the applicant was held by him for deportation
at the Immigration Building in Vancouver under a warrant
dated September 13, 1945, a copy of which was annexed
to the return. This warrant was signed by the Commis-
sioner of Immigration and was directed to the District
Superintendent of Immigration at Vancouver, or any
Canadian immigration officer. It recites that the applicant
a subject of China, had become an inmate of Oakalla Prison
Farm; that being an alien he had, after his entry to Canada,
been convieted on March 27, 1945, of an offence under sec-
tion 4, paragraph (d) of The Opium and Narcotic Drug Act,
1929, and was sentenced to imprisonment, and that an
application had been made to the Minister of Justice for an
order addressed to the Warden of the Oakalla Prison Farm
commanding him “to detain and deliver (the applicant)
into your custody after expiry of his sentence with a view
to his deportation under the provisions of the said Act.”
The warrant then orders the District Superintendent, or
any Canadian immigration officer, to receive the applicant
and safely keep and convey him through any part of
Canada and deliver him to the transportation company
which brought him to Canada. with a view to his deporta-
tion to the port from which he came to Canada. This
warrant follows Form G in the Schedule to the Immigration
Act, R.S.C. 1927, c. 93, as amended by 1 Geo. VI, c. 34,
with the important exception that it does not recite as the
form provides:—“And whereas under the provisions of the
Immgiration Act an order has been issued for the deporta-

3

tion of the said ....... ....... .

The Opium and Narcotic Drug Act is chapter 49 of the
Statutes of 1929 and the reference in the warrant to para-
graph (d) of section 4 thereof is explained by section 26

which reads as follows:—

26. Notwithstanding any provision of the Immigration Act, or any
other statute, any alien, whether domiciled in Canada or not, who at any
time after his entry into Canada is convicted of an offence under para-
graphs (a), (d), (e) or (f) of section four of this Act, shall, upon the
expiration or sconer determination of the imprisonment imposed on such
convietion, be kept in custody and deported in accordance with the
provisions of the Tmmigration Act relating to enquiry, detention and
deportation.
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The words “in accordance with the provisions of the
Immigration Act relating to enquiry, detention and depor-
tation” cannot be neglected as was pointed out by Duff J.,
as he then was, in Samejima v. The King (1), in dealing
with the phrase “in accordance with the provisions of this
Act,—meaning, in connection with the case there under
advisement, in accordance with the provisions of the Immi-
gration Act. They, therefore, require us to examine the
provisions of the Immigration Act relating to enquiry,
detention and deportation.

Subsections 1 and 2 of section 43 thereof, as enacted by
c. 34, sec. 18, of the Statutes of 1937, provide:—

43. (1) Whenever any person other than a Canadian citizen, or a
person having Canadian domicile, has become an inmate of a penitentiary,
gaol, reformatory or prison, the Minister of Justice may, upon the request
of the Minister of Mines and Resources, issue an order to the warden or
governor of such penitentiary, gaol, reformatory or prison, which order
may be in the Form F in theo.Schedule to this Act, commanding him
after the sentence or term of imprisonment of such person has expired
to detain such person for, and deliver him to, the officer named in the
warrant issued by the Director or the Commissioner of Immigration, which
warrant may be in the Form G in the Schedule to this Act, with a view
to the deportation of such person.

(2) Such order of the Minister of Justice shall be sufficient authority
to the warden or governor of the penitentiary, gaol, reformatory or prison,
as the case may be, to detain and deliver such person to the officer
named in the warrant of the Director or the Commissioner of Immigration
as aforesaid, and such wardens or governor shall obey such order, and
such warrant shall be sufficient authority to the officer named therein
to detain such person in his custody, or in custody at any immigrant
station, until such person is delivered to the authorized agent of the
transportation company which brought such person into Canada, with
a view to deportation as herein provided.

It will be seen that the order of the Minister of Justice
is addressed to the Warden of a penitentiary, gaol, reforma-
tory or prison in which a person other than a Canadian
citizen or a person having Canadian domicile is an inmate,
commanding the Warden after the sentence or term of
imprisonment of such person has expired to detain such
person for and deliver him to the officer named in the
warrant issued by the Director or Commissioner of Immi-
gration with a view to the deportation of such person.
The Minister of Justice’s order is sufficient authority to
the Warden to deliver the described person to the officer
named in the warrant but when the latter is called upon,

(1) [1932] S.C.R. 640 at 641.
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he must justify his detention of such person. It clearly
appears from the provisions of the I'mmigration Act that a
warrant to such officer depends upon an order for deporta-
tion and this is borne out by the fact that the form of
warrant in the Schedule to the Aet, Form G, provides for
the recital of such an order.

If the matter rested there, I would say that the return
made by the Commissioner of Immigration was insufficient
because there was no such recital in the warrant, which
was the only document attached to the return. However,
a copy of a deportation order dated September 8, 1945, was
apparently produced before Mr. Justice Kellock, although
objected to by counsel for the applicant because it was
not made part of the return. That order merely recited
that the applicant had been examined by an officer acting
as a board of inquiry and had been ordered deported to
China under section 42, ss. 3, of the Immigration Act,
in accordance with section 26 of The Opium and Narcotic
Drug Act, 1929, and amendments thereto. Mr. Justice
Kellock permitted the filing of a new return and the
amendment of the order “so that the facts as found by
the Board may be specifically set forth.” A new return
was thereupon made, dated September 15, 1947, again
signed by the Commissioner of Immigration, to which was
attached a copy of the same warrant of September 13,
1945, and a copy of the same order for deportation of
September 8, 1945. Mr. Justice Kellock gave leave for
further argument in writing, of which counsel for the
applicant availed himself, but no further argument was
submitted on behalf of the respondent. Instead, the latter
filed a new return, dated September 15, 1947, this time
signed by the Acting Distriet Superintendent of Immigra-
tion at Vancouver and attached to which was a copy of
the same warrant of September 13, 1945, and a copy of
an order for deportation of September 8, 1945, which con-
tained a statement that the applicant was an alien and
that he had been convicted of an offence under paragraph
(d) of section 4 of The Opium and Narcotic Drug Act, 1929.
Whether, as contended by counsel for the applicant, no
prior authority for the filing of this return had been
granted, it must be taken that Mr. Justice Kellock author-
ized it as he directed that in view of the statement of

5720—1
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1947 facts found, as appears in the order attached to the last

Ex pants return, the application for a writ of habeas corpus should
CooNG  be dismissed.
Fonataon Section 43 of the Immigration Act provides that the
ws Fova warrant “may” be in the Form G in the Schedule and
EY Sow ey e . . . g
___ — _ while it is not directly apposite, section 78, providing that
Kerwin J. 15 conviction on proceedings under the Act shall be
quashed for want of form, is not without importance, and
the warrant and order may, therefore, be read together.
As Lamont J. points out in Sameéjima v. The King (1), the
Immigration Act contemplates that an order for deportation
will show the reasons. It is true that the remarks in that
case were made in connection with section 33 of the Immi-
gration Act, in subsection 5 of which appears a reference
to Form C which has a space for the reasons for the
rejection of a person seeking entry into Canada, but the
same reasoning applies in the present case and the original
order was, therefore, defective because it did not state the
facts upon which the Board of Inquiry acted. However,
the question to be resolved is whether a proper order now
being produced, effect should be given to it and the
applicant detained in custody. The answer must be in
the affirmative because the Acting District Superintendent
is now able to justify the applicant’s detention and the
Court will not on a habeas corpus proceeding such as this
inquire into any irregularity in his caption: Anglin J.,
as he then was, and Osler J. A., speaking for the Ontario
Court of Appeal in Rex v. Whitesides (2).

The appeal must therefore be dismissed but without
prejudice to the right of the applicant to appeal under
section 19 of the Immigration Act to the Minister of
Immigration from the order for his deportation. °

Estey J.: This is an appeal under section 67(2) of the
Supreme Court Act (1927 RS8.C., c. 35) from a decision
of Mr. Justice Kellock dismissing an application for a writ
of habeas corpus.

The accused was convicted under section 4 (d) of The
Opium and Narcotic Drug Act (1929 8. of C., c. 49) and
his consequent term of imprisonment expired September 8,
1945.

(1) [1932] S.C.R. 640 at 646. (2) (1904) 8 O.L.R. 622.
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The Minister of Mines and Resources, acting under ggeyy.
section 22 (2) of the Immigration Act (1927 RS.C.,c. 93, —
and amendments thereto) authorized H. Crump, an immi-
gration officer, to hold an enquiry with respect to the
accused. The enquiry was held and under date of
September 8, 1945, H. Crump issued an order that the
accused be deported.

Then the Commissioner of Immigration under section
43 (1) of the Immaigration Act issued his warrant directed
to the Distriet Superintendent of Immigration, Vancouver,
B.C,, authorizing him to receive, hold and deliver the
accused to the transportation company which brought

him to Canada. This warrant under section 43 (2):

. shall be sufficient authority to the officer named therein to detain
such person in his custody, or in custody at any immigrant station, until
such person is delivered to the authorized agent of the tramsportation
company which brought such person into Canada, with a view to
deportation as herein provided.

The application for the writ of habeas corpus alleges
that this warrant is invalid because it fails to disclose (a)
that a deportation order was made against the accused,
and (b) the term of imprisonment imposed upon the
accused.

Mr. Justice Kellock under Supreme Court Rule 72
directed that a summons issue and upon the hearing thereof
objections were taken by counsel for the accused to the
return made. The learned Judge under Rule 78 granted
leave to amend and in accordance therewith amendments
were made to the return and order for deportation, and
no objections are now urged as to the contents of these
documents as now filed. The warrant of commitment
was not amended.

This warrant made no reference to the order for deporta-
tion, notwithstanding that Form G, as set out in the
Schedule to the Act, contains the following:

And whereas, under the provisions of the Immigration Act, an order
has been issued for the deportation of the said......cvvvvieiierionnense

5720—13
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The statute provides that the warrant may be in Form
G and therefore it is not necessary that either the language
used or the sequence of items as therein set out must be
adopted, but it does not follow that one or any of its
essential requirements should be ignored. The order for
deportation is the basis and justification for the issue of
the warrant. If, therefore, the warrant be issued without
a sufficient reference to the order for deportation, it is to
that extent defective or incomplete. Counsel for the
accused contended that the warrant should set out the
reagsons embodied in the order for deportation. This is
not required by either the statute or Form G. It would
rather appear that the requirements of the statute are
satisfied by setting out therein, as the form suggests, such
description or identification of the order for deportation
that either the accused or the party detaining the accused
may identify same.

Warrants defective because of omissions both as to
substance and to form have been before the Courts and
where they have recited a conviction or order which exists
in fact permission to amend the warrants has been granted.
This practice has been followed even where it was necessary
to have a writ of certiorari issued in order to bring the
record before the Court. In this particular case the record
has been placed before the Court by way of a return and
he order for deportation as amended is upon its face
competently made, in fact its competence is not challenged,
and must, therefore, be accepted as a valid adjudication.

Under these circumstances it would seem that an
opportunity should be given to amend the warrant. The
King v. Barre (1); The King v. Morgan (2); The King v.
Morgan, (No. 2) (3); The King v. MacDonald (4). In
the matter of Clarke (5).

In In re Timson (6) the principle of permitting amend-
ments was accepted but because of the particular circum-
stances of that case the amendment was refused. See also
The King v. Venot (7). , :

That an amendment should be permitted in this case
would seem to follow, particularly as under other sections

(1) [1905] 11 C.CC. 1. (5) [1842] 2 Q.B.619; 114 E.R. 243.
(2) 19011 5 C.CC. 63. (6) [18701 L.R. 5 Ex. 257.
(3) [1901] 5 C.C.C. 272. (7) 1190316 C.C.C. 209.

4) 16 CCC. 121.
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of this Act the order for deportation serves the dual purpose
of evidencing the adjudication and justifying the retention
of the party to be deported, and it may be amended. The
basis for amending the order for deportation in such a case
was discussed in Samejima v. The King (1), where Mr.
Justice Lamont, with whom Duff, J. (later Chief Justice)
and Cannon, J. agreed, stated at p. 647:

If the Board of Inquiry made a deportation order defective on its face,
it could, in my opinion, recall it and substitute therefor an order in
proper form, so long as the defective order had not been acted upon.
Even after it has been served on the person in custody and constitutes
the return made to a writ of habeas corpus, it may still, in my opinion,
by leave of the court or judge, be amended, or another order substituted
for it, so as to make it conform to the finding of the Board.

The other objection that the warrant does not disclose
the term of imprisonment is not supported by either the
provisions of section 43 or Form G. Neither of these
contemplate the setting forth of the term of imprisonment
_for the offence under section 4 (d) of The Opium and
Narcotic Drug Act and this objection cannot be supported.

Counsel for the accused raised a point with respect to
his right to appeal, which cannot be dealt with upon an
application for habeas corpus where the issue is confined
to determining the legality of the applicant’s retention in
custody. Vasso v. The King (2); In re Henderson (3); Ex
parte Macdonald (4); In re Trepanier (5). Whatever his
rights may be with respect to any appeal they are unaffected
by the results of this application.

The appeal should be dismissed with a direction that the
warrant be amended to include a sufficient reference to the
order for deportation made in this matter and dated
September 8, 1945.

Appeal dismissed.

Solicitor for the applicant: Denis Murphy.

Solicitor for the Commissioner of Immigration: F. P.
Varcoe. ‘

(1) [1932] S.C.R. 640. (4) [1897]1 27 S.CR. 683.
(2) 11933] 8.C.R. 36. . (5) [1885] 12 8.CR. 111.
(3) [1930] S.C.R. 45.
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2%’ THE COMMISSIONER OF PATENTS APPELLANT:
MN0v.28,29  (RESPONDENT) ....ceovnveerennens !
Dec.1and 2
o AND

w3 WINTHROP CHEMICAL COMPANY

=" " INCORPORATED (Areeirant) ... | ooroNPENT:

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Patent—Claim for patent for substance prepared or produced by chemical
process and intended for food or medicine, must include claim for
patent for process by which substance prepared or produced—Meaning
of words “claims”, “described and claimed”, “claimed”—The Patent
Act, Statutes of Canada, 1935, c. 32, ss. 34, 35, 87 (2), 40 (1), (2), (3).

The respondent applied for & patent for an invention relating to a
substance prepared by a chemical process and intended for medicine
but did not claim for the process by which it was produced. The
Commissioner of Patents rejected the application on the ground that
by section 40 (1) of the Patent Act, claims for substances covered by
it must be accompanied by claims for the processes by which they
are prepared.

The respondent appealed to the Exchequer Court of Canada (1). The
appeal was allowed. On appeal to this Court

Held: A claim for a substance alone, cannot under section 40 (1) of the
Patent Act, be entertained. The applicant’s specification should de-
scribe the method or process by which the substance is prepared or
produced and claim a patent therefor in the manner specified in
section 35.

Per the Chief Justice and Estey J.: There appears no reason to conclude
other than that Parliament intended these words “claims” and
“deseribed and claimed” should have the same meaning and signifi-
cance in section 40 (1) as in sections 34, 35 and 37 (2) of the Act,
so construed it meant that the applicant’s specification should desecribe
the method or process and claim a patent therefor in the manner
specified in section 35.

Per Taschereau and Kelock JJ.: There appears to be no reason for
giving the word “claimed” (as used in section 40 (1) of the Patent
Act) other than the ordinary meaning of the word. (Short v. Weston,
1941 Ex. C.R. 69 at 95) and (Winthrop Chemical Co. v. Commissioner
of Patents, 1937 Ex. C.R. 137) followed.

Per Rand J.: Considering the language of section 40 (1), I think it quite
impossible to say that it has not a plain and ordinary meaning which
is quite consistent with the remaining provisions of the Act and is
wholly without incongruity or absurdity. So reading the words
“claims” and “claimed”, the subsection clearly demies any right to a
patent for a substance unless there is, in addition, a claim in its
technical sense for the mode or process of producing it.

*PrrsEnT:—Rinfret C.J. and Taschereau, Rand, Kellock and Estey JJ.
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APPEAL by The Commissioner of Patents from the
judgment of Thorson J., President of the Exchequer Court
of Canada (1) holding that, section 40 (1) of the Patent
Act, Statutes of Canada, 1935, chapter 32, is complied with

if in a claim for a substance to which it applies the process ¢

of its manufacture is described in the disclosure of the
specification and so defined in the cla1m as to be made an
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even if such] process I8 not a patentable one,
need of a separate claim for the process.

Cuthbert Scott and W. R. Meredith for the appellant.
Christopher Robinson for the respondent.

The judgment of the Chief Justice and Estey J., was
delivered by

Bstey J.: The Commissioner of Patents rejected the
respondent’s application Serial No. 465,721 for a patent
entitled “Basic Double Ethers of the Quinoline Series”.
His decision was reversed by a judgment in the Exchequer
Court and this is an appeal from the latter judgment. (1).

The appellant’s (Commissioner’s) refusal was based upon
his construction of section 40 (1) of The Patent Act (1935
S.of C, c. 32):

40.' (1) In the case of inventions relating to substances prepared or
produced by chemical processes and intended for food or medicine, the
specification shall not include claims for the substance itself, except
when prepared or produced by the methods or processes of manufacture
particularly described and claimed or by their obvious chemical
equivalents.

The appellant’s contention is that an application for a
patent of a substance must include a claim for a patent of
the process by which that substance is produced. The
respondent, on the other hand, contends that this section
40 (1) is complied with by a recital, in both the description
and claim portions of the specification, of the process by
which that substance is produced, but that it is not neces-
sary to claim a patent for that process.

These respective contentions involve a construction of
section 40 (1) and particularly the word “claimed” as it

(1) 1947 Ex. CR. 36.
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appears in that section. The appellant would construe
“claimed” to mean, or as equivalent to, “the subject of a
claim”, while the respondent would construe it as “defined
in the claim so as to be made a constituent element of the
claim”,

The language of section 40 (1) construed according to
the grammatical and ordinary sense in which the words
are used indicates that a patent for the substance separate
and apart from the method or process by which it was
produced could not be granted unless the word “claimed”
is construed to have a meaning such as that suggested by
the respondent.

Sections 34 and 35 under the heading “Specifications
and Claims” set forth the requisites which an applicant
must include in his specification. In the main there are
two parts to the specification under these sections. That
under section 35 (1) may be referred to as the description
and that under section 35 (2) the claim. The description
portion discloses the invention and its operation and use
and such details as required in 35 (1). Section 35 (2)
provides:

The specification shall end with a claim or claims stating distinctly
and in explicit terms the things * * * in which he claims an exclusive
property or privilege.

These sections 34 and 35 provide for and indicate the
reason, purpose and meaning of both the description and
the claim portions of the specification. The claim sets
forth precisely the subject and the limits of the “exclusive
property or privilege” or the protection desired in the
patent. These provisions indicate the meaning and pur-
pose of the claim, and the word so used and understood
cannot mean merely as “defined in the claim so as to be
made a constitutent element of the claim” as the respondent
submits.

In section 37 (2) the phrase “describes and claims”
appears, and again these words are used in the same sense
as in section 35 and their separate significance is again
apparent. -

There appears no reason to conclude other than that

Parliament intended that these words “claims” and “des-
cribed and claimed” should have the same meaning and
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it meant that the applicant’s specification should describe Co.Inc.
the method or process and claim a patent therefor in the Esteyd.
manner specified in section 35. Under this section 40 (1) =~
therefore a claim for “an exclusive property or privilege”

with regard to the method or process by which the sub-

stance is produced may be accompanied by a claim for a

patent with respect to that substance but a claim for a

patent with respect to the substance alone cannot be
entertained.

Moreover, this construction of section 40 (1) is conson-
ant with the use of the phrase “patented process” in 40 (2).
In this subsection Parliament is raising a presumption in
favour of a plaintiff with respect to one of the essentials
that must be proved in an action for infringement of his
patent under section 40 (1). In this regard Parliament
speaks only of the “patented process”, which emphasizes
the construction already placed upon section 40 (1). These
subsections read together contemplate among the possible
actions one for an infringement with respect to the process
in which the substance is new but not patented but do not
contemplate a patent for a substance only.

The respondent sought to draw a conclusion favourable
to its point of view from the history of section 40 (1) and of
38A in the British statute. Section 38A was enacted into
the British Act in 1919 (9 & 10 Geo. V, c. 80) in order to
check the doubtful practice of patenting a substance
separate and apart from the process by which it was pro-
duced. While the Canadian Act is not modelled on the
British Aect, in 1919 an amendment was made to the
Canadian Act enacting section 17 (1) (1923 S. of C,, c. 23) |
in language identical to that in section 38A except that
the word “or” in the phrase “processes or intended” in
the British Act was “processes and intended” in the
Canadian Act. The British section as drafted was con-
strued to mean that the patent of a substance could not
be granted apart from the process which itself had to be
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nevﬁr, patentable and claimed. In re M’s Application (1);
Inre W., K.-J., and W. Ld. (2) and Sharp & Dohme Inc.
v. Boots Pure Drug Company Ld. (3).

The British Act was amended in 1932 by striking out the
word “special” where it appeared and inserting the word
“particularly” between the words “manufacture” and
“described”, and by deleting the word “claimed” and sub-
stituting therefor the word “ascertained.” The word
“special” had been emphasized in the decisions just men-
tioned. The section as amended in 1932 has not been, upon
the point here under consideration, judicially construed.
The matter has been considered by learned authors who do
not go so far as to say that the substance may be patented
apart from the method or process by which it is produced.
Indeed, in the most recent work, Meinhardt on Inventions,
Patents and Monopoly at p. 193 states:

In the case of inventions relating to substances intended for food or
medicine, no patent can be granted for the substance as such; a patent cam,
however, be obtained for a particular method or process for preparing
or producing the substance.

See Terrell on Patents, 8th ed., p. 64; Haddan’s Compen-
dium of Patents and Designs, p. 94.

In the British Act, unlike in the Canadian Act, that
part of the specification requiring the description of the
invention uses the phrase “described and ascertained” and
it may be that in amending section 38A by striking out
the word “claimed” and inserting the word “ascertained”
it was bringing section 38A in line with the phraseology
of section 2 (2) of that Act. At the outset there was an
important difference in these sections as enacted in Great
Britain and Canada. These amendments have made them
so different that a construction of the one is of little, if any,
help in construing the other.

It is, however, significant that when the Canadian Patent
Act was amended and consolidated in 1935 section 17 (1)
was amended as in section 38A of the British Aect by
striking out the word “special” and inserting the word
“particularly”, but the word “claimed” was-not struck out
and the word “ascertained” inserted in lieu thereof. The
retention of the word “claimed” in the Canadian Aect is

significant and important. It continues what is in section

(1) (1922) 39 R.P.C. 26l. + (3) (1928) 45 R.P.C. 153.
(2) (1922) 39 R.P.C. 263.
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35 contemplated—a specification the first portion of which
is description and the second portion claim. The former
describes and makes known the nature of the invention
and the second sets out the subject and the limit of the
monopoly asked.

Moreover, section 40 (1) in its present form was enacted
into the Canadian Act in 1935 and the foregoing con-
struction has been intimated in the Exchequer Court in
both Winthrop Chemical Company Inc. v. Commissioner
of Patents (1) and J. R. Short Milling Co. (Canada) Lid.
v. Geo. Weston Bread & Cakes Lid. (2), and notwithstand-
ing these decisions no further amendment has been made.

The history of section 40 (1) appears to support the
construction already indicated rather than that suggested
by the respondent.

The appeal should be allowed with costs.

The judgment of Taschereau J., and Kellock J. was
delivered by

Kerrock J.:—This appeal involves the construction of
Section 40, subsection 1 of the Patent Act of 1935, which
is as follows: ,

In the case of inventions relating to substances prepared or produced
by chemical processes and intended for food or medicine, the specification
shall not include claims for the substance itself, except when prepared
or produced by the methods or processes of manufacture particularly
described and claimed or by their cbvious chemical equivalents.

The learned President in the court below held that the
word “claimed” was to be construed as meaning “defined
in the claim” and that therefore the appellant had been in
error in refusing claims limited to the substance only,
although the process by which it was produced was defined
in the claim but was not itself the subject of claim. This
conclusion was reached upon a review of the history of the
Canadian and the corresponding English statutes. As
pointed out by the learned President the predecessor of
Section 40 (1) was Section 17 (1) of Cap. 23 of the 1923
statutes which followed ipsissima verba Section 38A of the
Patents and Designs Act of the United Kingdom of 1919.
The subsection then had the word “special” before the
word. “methods” but did not have the word “particularly”

(1) 19371 Ex. C.R. 137. (2) 119411 Ex. C.R. 69.
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before the word “described”. In 1932 the English statute
was ainended by striking out the word “special” and
inserting “particularly” and also by striking out the word
“claimed” and substituting “ascertained”.

When the Canadian statute came to be revised in 1935
the substitution in the English Act of the word “claimed”
for “ascertained” was not adopted. It should also be
pointed out that at all times the Canadian statute applied
only to substances prepared or produced by chemical pro-
cesses “and” intended for food or medicine, while the
English Act applied to substances prepared or produced
by chemical processes “or” intended for food or medicine.
It is also to be observed that what is now subsection 2
of the Canadian Act was formerly a proviso to subsection
1. The same is true of the English statute.

The learned President was of the opinion that the object
of the English statute was to prevent the grant of a patent
for a substance per se. He pointed out that by reason of
the construetion placed upon the word “special” in England
the process itself had formerly to be a patentable process.

In his view since the amendments of 1932 in England

a claim for & new substance is valid if restricted to the substance as
produced by the process of manufacture defined in the claim as an integral
part thereof, even if such process is not a patentable one, and that it is
no longer necessary to the validity of the claim that the inventor of the
new substance should also be able to claim the process of its manufacture.

In his opinion the retention of the word “claimed” in
the Canadian statute, while “ascertained” had been sub-
stituted in the English Act, was without significance.

Whatever may be the correct view of the English statute
it does not, I think, with respect, necessarily follow that
the situation is the same under the Canadian Act, where
Parliament, apparently deliberately, has not chosen to
follow the course of the legislation in England.

It is admitted by counsel for the respondent that the
meaning attributed by the learned trial judge to the word
“claimed” is not the one which it ordinarily bears, but it is
contended that as used in the subsection it should be
interpreted as the learned judge below has interpreted it,
particularly as what is contended to be the object of
the legislation, namely, the preventing of the patenting
of substances per se, would be attained by such a con-
struction.
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Turning to the subsection itself, it provides that in the
class of case to which it relates, the claim or claims in
respect of a substance may not be for a substance per se,
but as prepared or produced by the methods or processes
“particularly deseribed and claimed”.

According to the Oxford Dictionary “describe” means,
~inter alia, “to give a detailed or graphic account of”’ (which
is said to be the ordinary current sense); “to set forth in
delineation”; “to delineate”. “Particular”, by the same
authority, means, inter alia, “relating to or dealing with the
separate parts, elements or details of a whole; detailed,
minute, circumstantial”; “a minute account, description
or enumeration”.

To construe the word “claimed” therefore as merely
“defined in the claim” (“define” by the above mentioned
dictionary, meaning “to state precisely”, “to specify”’, “to
set forth or explain the essential nature of”) would not
appear to add anything to the words “particularly des-
cribed” but to reduce the statute to mere repetition. I see
no compelling reason for so doing. On the contrary, there
are in my opinion indications in the statute itself that
such a meaning was not intended.

By subsection 2 it is provided that in an action for
infringement of a patent where the invention relates to the
“production” of a new substance, any substance of the
same chemical composition and constitution is, in the
absence of contrary proof, to be deemed to have been
produced by the patented process. "If the respondent
is right in its contention as to the construction of sub-
section 1, subsection 2 would have no application to a
substance within subsection 1 produced by a process not
itself the subject of patent. I think it unlikely that such
a result was ever intended but rather that the provisions
of the two subsections are supplementary.

Again when one turns to subsection 3, the same con-
sideration appears. It provides that in the case of a patent
for an invention intended for or capable of being used “for
the preparation or production” of food or medicine, the
Commissioner of Patents has power to grant a licence to
an applicant therefor limited to the “use of the invention
for the preparation or production” of food or medicine
(i.e. the process) and it is declared that in settling the
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1947 terms of the licence regard shall be had to the desirability

Comms- Of making the food or medicine (i. e. the subs*tan_ce) avail-
or Parewrs bl to the public at a proper pricé.” Under this provision

. it is the invention which is to be the subject of the licence
Cremicar. and it is the process. which is referred to by the subsection
Co.Inc. g5 the invention. If, therefore subsection 1 is to be
Kellock J. interpreted as applying to a substance produced by a
~  process which need not be patentable, no licence could
be obtained under subsection 3 for its production. In my

opinion no such effect was intended by the legislation.

In the result therefore there appears to be no reason
for giving other than what counsel for the respondent
admits is the ordinary meaning of the word.

Maclean J. in Short v. Weston (1) took the same
view of subsection 1 as that to which I have come as also
did Angers J. in Winthrop Chemical Company v. Commis-
stoner of Patents (2). There is nothing in the judgment
of this court in the Short case (3), which is in the contrary
sense. Indeed in that case the patents in question included
the substance and the process and section 40 (1) was held
to have no application as the process was not a chemical
process.

As pointed out by my brother Taschereau on the argu-
ment, it is impossible to give to the word “revendiqués”,
which is the corresponding word in the French text, '-a,ny
such meaning as “defined in the claim”. This fact
“markedly emphasizes what I have already indicated”, to
borrow the language of Sir Lyman Duff, CJ.C., in The
King v. Dubois (4), at 403, where the French text of
section 19 (¢) of the Exchequer Court Act was similarly
of assistance in the construction of the English version.

I would therefore allow the appeal with costs.

RaxD J.:—Mr. Robinson has said all that can be said in
support of the view on which the President of the Ex-
chequer Court proceeded, and its insufficiency results, I
think from the nature of approach to interpretation which
it involves. What has been called the Golden Rule of
construction is that the language of a statute should be
given its grammatical and ordinary sense unless that would

(1) [19411 Ex. C.R. 69 at 95. (3) [1942] S.CR. 187.
(2) [19371 Ex. C.R. 137. (4) [1935] S.C.R. 378.
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lead to absurdity, repugnancy or inconsistency, in which
case that sense may be modified so as to avoid the absurdity
or inconsistency but no further; Grey v. Pearson (1), and if
in any circumstances, a statute enacted by another legis-
lature, even though it were the prototype enactment of the
particular subject-matter, could be resorted to as an aid to
1nterpretat1on, that must at least be only when the language
is found balanced in doubt or ambiguity.

But the converse assumption seems to lie at the bottom
of the judgment from which this appeal has been taken.
The approach is on the footing that the Canadian Act
has been patterned after its English counterpart and that
as the amendment to the latter in 1932 was followed by a
somewhat similar amendment in this country in 1935, the
conclusion follows that what is deemed to be the obvious
meaning of thé English Act should be taken to be that of
the Canadian enactment. Apart from the question of such
a method, there is the added objection here that the subject-
matter of Section 40 in the Canadian Act is not strictly
the same as that of Section 38A of the English Act.
Section 40 deals with inventions “relating to substances
prepared or produced by chemical processes and intended
for food or medicine”. The English Act deals with inven-
tions “relating to substances prepared or produced by
chemical processes or intended for food or medicine”. That
itself is sufficient to indicate the greatest danger of asso-
ciating the amendments of the one with those of the
other; and I should add to this that although the meaning
of the amended section in the English statute is taken to
be beyond doubt, it has not yet been construed by a court.

Considering then the language of Section 40 ss. (1), I
think it quite impossible to say that it has not a plain
and ordinary meaning which is quite consistent with the
remaining provisions of the Act and is wholly without
incongruity or absurdity. It isin these words:

40. (1) In the case of inventions relating to substances prepared or
produced by chemical processes and intended for food or medicine, the
specification shall not include claims for the substance itself, except when
prepared or produced by the methods or processes of manufacture particu-
larly described and claimed or by their obvious chemical equivalents.

I observe, first, as Mr. Robinson conceded, that the
primary meaning of the word “claim” or “claimed” in the

(1) (1857-59) 6 H.L. 60 at 106.
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statute is the specific assertion of invention for which a
patent is sought by the application. Then there is the
word “include” in the fourth line, the sense of which is
said to be that of “contain”, but which in the first instance
at least, I feel bound to take, in the particular context, as
implying that the claim for the substance is one of a
plurality of claims including that for the method or
process. So reading these words, the subsection clearly
denies any right to a patent for a substance unless there
ig, in addition, a claim in its technical sense for the mode
or process of producing it.

The secondary meaning of “claim” or “claimed” sug-
gested, that of “defined”, arises out of the initial assump-
tion that the intendment of the statute is to restrict the
patented substance to the mode of production described
or included in the specification whether or not itself
patentable or claimed, the presumed effect of the corres-
ponding English section: but, apart from the meaningless
repetition of such a sense in the collocation of the word
with “‘deseribed”, this is really an argument in policy.

Subsection (2) confirms the plain meaning of the
words; it creates a procedural privilege or advantage to the
holder of a patented process where the new substance is
found produced by someone other than the patentee. The
same confirmation arises from ss. (3) where authority to
grant licenses to use the patented mode or process is
conferred upon the Commissioner of Patents.

. I agree that ss. (2) could, as a matter of words, be
construed to have only a partial application, limited to
those cases in which the process itself is patented; but why,
if under ss. (1) the process may be old, in the juxtaposition
of the two subsections, the procedural benefit should not
have been extended to the patentee™ of & substance
restricted in production to an old process, has not been
made apparent. I agree, also, that under ss. (3) a license
for the process may be deemed to imply a license for
the substance itself where that likewise is the subject of

_.batent; but if the substance could be patented along with

an old process, it would be a distortion of language to say
that a license could issue for the substance alone and the
declared purpose of the subsection would be defeated. In
both cases we are asked to displace the ordinary meaning
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of language by one that is to some degree strained and
artificial; in each, it is an endeavour to show that the
language used can support a presumed intention. But
the intention of a legislature must be gathered from the
language it has used and the task of construing that
language is not to satisfy ourselves that as used it is
adequate to an intention drawn from general considerations
or to a purpose which might seem to be more reasonable
or equitable than what the language in its ordinary or
primary sense indicates.

I would allow the appeal with costs in this Court.
Appeal allowed with costs.

Solicitors for the Appellant: Ewart, Scott, Kelley &
-Howard.

Solicitors for the Respondent: Smart & Biggar.

HIS MAJESTY THE KING............... APPELLANT;

AND

ALFRED H. RICHARDSON anD

JAMES HAROLD ADAMS........ } RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Master and servanti—Relationship between Crown and member of armed
forces of Canada setiled by statute—Crown entitled to action per quod
servitium amisit—Measure of damages—Section 50A the Ezchequer
Court Act retroactive—The Exchequer Court Act, RS.C. 1927, c. 34,
8s. 19 (¢), 30 (d), 60A. The Militia Act, R8.C. 1927, c. 132, ss. 48, 69.
—The Ontario Highway Traffic Act, R8.0., 1937, ¢. 288, s. 60(1).

Held: (Reversing the judgment appealed from). The relationship of
master and servant between the Crown and a member of the armed
forces of His Majesty in the right of Canada is definitely settled by
section 50A of the Exchequer Court Act and entitles the Crown to
bring an action per quod servitium amisit the same as any other
master.

Held: the language of section 50A makes it eclear that it applies to pro-
ceedings already commenced at the time it came into force.

On the measure of damages, the Court was of the unanimous opinion that
the Crown’s claim for disbursements for medical and hospital expenses
was properly allowable.

*PresenT: Kerwin, Taschereau, Rand, Kellock and Estey JJ,
5720—2
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1948 As to the Crown’s claim for pay and allowances:

——
Tee Kine¢ Held: per Kerwin, Taschereau, Rand and Estey JJ. (Kellock J. dissenting
in part) that this item was properly allowable as the fact of such
payment was some evidence, and therefore sufficient evidence, of the
value of the services that were lost to the Crown.

v,
Ricaarpson

Held: per Kellock J. (dissenting). If amounts paid for wages have any
revelance in an action such as this, it must be for whatever eviden-
ciary value they have as to the value of the lost services which form
the subject matter of the claim. It is for the plaintiff to prove the
value of the services lost. Proof of payment of pay and allowances
of the soldier without more is not sufficient to entitle the appellant to
recover in respect of pay and allowances as such. The Crown may

"however recover the cost of the soldier’s maintenance after his dis-
charge from hospital and before his return to duty.

APPEAL from a judgment of the Exchequer Court of
Canada, (1), dismissing an Information filed by the
Attorney General of Canada on behalf of Hls Majesty the
King against the respondents.

The Crown sought to recover as damages the pay and
allowances, and medical and hospital expenses paid by it
to, or on behalf of, 2nd Lt. John Howard MaecDonald, an
officer of His Majesty’s Canadian Forces, following injuries
sustained by him while a passenger in a motor car which
was in collision with a motor car driven by the respondent
Adams and owned by the respondent Richardson.

The material facts of the case and the questions in issue
are stated in the judgment now reported.

F. P. Varcoe K.C. and A. J. MacLeod for the appellant.
John E. Crankshaw KC for the respondent.

The judgment of Kerwin and Taschereau, JJ., was
delivered by

Kerwin J.: This is an appeal from a judgment of the
Exchequer Court (1) dismissing an Information filed by
the Attorney General of Canada on behalf of His Majesty
the King against Alfred H. Richardson and James Harold
Adams. Second Lieutenant John Howard MacDonald, a
member of the Military Forces of His Majesty in right of
Canada, was a passenger in a motor vehicle on a highway
in the Province of Ontario, driven by one Swan, which
motor vehicle came into collision with another driven by

(1)119471 ExCR. 55.
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Adams and owned by Richardson, who was present in the
car with Adams. MacDonald was injured and confined
to hospital and while he was incapacitated the plaintiff
continued to pay him his military pay and also paid for
his medical and hospital treatment. The former amounted
to $565.23 and the bills for the latter to $767, making a
total of $1,332.23, and the Information asked that the
defendants pay the plaintiff this amount, together with
the costs of the action, on the ground that the accident
was caused by reason of the negligence of the defendants
and that as a result of the negligence, His Majesty sus-
tained damages in respect of the said sum. It was also
alleged that Richardson, as owner of the car driven by
Adams, was liable for damages under subsection 1 of
section 47 of the Ontario Highway Traffic Act, R.S.0. 1937,
c. 288.

Since the proceedings were in the Exchequer Court and
since the collision took place in the Province of Ontario,
the trial judge quite properly proceeded to discuss the
question of negligence in accordance with the laws of that
province. He found that the collision was caused solely
by Adams’ negligence in failing to turn out to the right from
the center of the highway so as to allow Swan’s vehicle
one-half of the road free in accordance with section 39
of the Ontario Highway Traffic Act. He also found that
Richardson was the owner of the car driven by Adams,
that he was present in the car at the time of the accident
and had authorized Adams to operate it, and that by
reason of subsection 1 of section 47 of the same Act he
would be liable for damages. He dismissed the Informa-
tion, however, on the ground that the services of members
of the Naval, Military and Air Forces of His Majesty in
right of Canada are so different from those in private
employment that an action per quod servitium amisit,
such as the present, could not succeed.

The action is based upon section 50A of the Ezchequer
Court Act as enacted by 7 George VI, chapter 25, which
received the Royal Assent on July 24, 1943, and which
reads as follows:—

50A. For the purpose of determining liability in any action or other
proceeding by or against His Majesty, a person who was at any time
since the twenty-fourth day of June, one thousand nine hundred and

5720—2%
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thirty-eight, a member of the naval, military or air forces of His Majesty
in right of Canada shall be deemed to have been at such time a servant
of the Crown.

On the appeal, three questions were raised by the
respondents that may be dealt with immediately. It was
said, first, that the Exchequer Court did not have juris-
diction to hear and determine the controversy under the
only relevant enactment, section 30 (d) of the Ezxchequer
Court Act, R.S.C. 1927, ¢. 39:—

The Exchequer Court shall have and possess concurrent original
jurisdietion in Canada.
* & & ok %

(d) in all other actions and suits of a civil nature at common law
or equity in which the Crown is plaintiff or petitioner.

In Attorney General of Canada v. Jackson (1), this Court
decided that section 50A places the Crown in a recognized
common law relation and that its rights are those arising
from that relation under the rules of that law. The loss
of services is the gist of the action per quod or, as it is put
in Robert Marys's Case 2 (2):

And therefore, if my servant is beat, the master shall not have an
action for this battery, unless the battery is so great that by reason thereof
he loses the service of his servant, but the servant himself for every
small battery shall have an action; and the reason of the difference is,
that the master has not any damage by the personal beating of his servant,
but by reason of a per quod, viz. per quod servitium, etc. amisit; so that
the original act is not the cause of his action, but the consequent upon
it, viz. the loss of his service is the cause of his action; for be the battery
greater or less, if the master doth not lose the service of his servant, he
shall not have an action.

But, as determined in the Jackson case (1), if there is no
wrong to the servant, the act is innocuous toward the
master and it therefore became necessary as a step in the
proceedings to prove the breach of a duty by the defendants
towards MacDonald. In determining whether a particular
act was negligent vis 3 vis a member of the Forces, the
Crown is not limited to its rights at common law as’
distinguished from those under a provincial statute, and
in connection with its claim of negligence against Adams
may, therefore, rely upon the provisions of the Ontario
Highway Traffic Act. So far as Richardson is concerned,
it is sufficient that he was in the car with Adams and that

(1) [1946] S.CR. 489. (1) 119461 S.C.R. 489.

(2) 9 Co. Rep. 110B; 77 E.R. 895
at 898-899.
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he had the right of control: Samson v. Aitchison (1). The 1;943

only point of jurisdiction of the Exchequer Court raised Taz Kma

by the respondents therefore fails. RICHANDSON
The second contention on behalf of the respondents to  —

be noticed at this time is that since the accident happened Kerwin J.

on June 29, 1941, before the Act of 7 George VI was

assented to (July 24, 1943), and before the Information

was filed (January 28, 1943), section 50A of the Exchequer

Court Act does not apply. The relevant principle is set

forth by Lord Reading in Rezx v. Southampton Income Tazx

Commissioners ex parte Singer (2), where he says at p. 259:

I cannot accept the contention of the applicant that an enactment
can only take away vested rights of action for which legal proceedings
have been commenced if there are in the enactment express words to that
effect. There is no authority for this proposition, and I do not see why
in prineiple it should be the law. But it is necessary that clear language
should be used to make the retrospective effect applicable to proceedings
commenced before the passing of the statute.

The decision of the Divisional Court upon this point was
affirmed by the Court of Appeal although reversed on
another point: (3). The language of section 50A makes
it clear that it applies to proceedings already commenced
at the time it came into force.

The last of the three contentions of the respondents
referred to was that since, by subsection 1 of seetion 60 of
the Ontario Highway Traffic Act, Lieutenant MacDonald
was barred of any action for recovery of damages occa-
sioned by a motor vehicle after the expiration of twelve
months from the time the damages were sustained, the
claim of the Crown was therefore barred. This argument
was disposed of in Norton v. Jason (4).

It now becomes necessary to consider the ground upon
which the trial judge dismissed the Information. In view of
the definiteness of section 50A, it is unnecessary to consider
the correctness of any of the decisions to which we were
referred, which hold that at common law the relation of
master and servant did not exist between the Crown and
a member of the armed forces. The existence of that
relationship being settled by statute, why should not the
Crown be entitled to bring an action per quod, the same as
any other master? The mere fact that Parliament has
provided that in proceedings by His Majesty, a member

(1) [19121 A.C. 844. (8) (1917) 1 KB. 259.
(2) (1916) 2 K.B. 249. (4) (1651) 82 E.R. 809.
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of the Forces should be deemed to be a servant of the
Crown indicates to me that it contemplated the bringing
of such an action. Although the services to be performed
by a member of the Forces differ in kind from those ex-
pected from the servant of a private employer, that circum-
stance, in my opinion, affords no ground for denying to
the Crown the benefits of a form of action established
many years ago and constantly allowed ever since. It may
be anomalous, as stated by Lord Porter and Lord Sumner
in Admaralty Commissioners v. 8.8. Amerika (1), but that
it still persists cannot be gainsaid. Any opinion of these
learned judges is entitled to the greatest respect but their
observations as to the action not lying at the suit of the
Crown are obiter and, with respect, I find myself unable to
agree with them. On the particular point with which I am
now dealing, the decision of McKinnon J. in A¢torney Gen-
eral v. Valle-Jones (2), is not of assistance as there it was
admitted, page 213:—“It is not denied that an action for
loss of the services of a servant by the tortious act of a
third party is available to the Crown as an employer as
well as to a subjeet”’, but the dissenting opinions of Chief
Justice Latham and Williams J., in The Commonwealth v.
Quince (3), express the same conclusions as that at which
I have arrived.

What are the damages to which the Crown is entitled?
In this class of case the damages have always been more or
less at large and I conceive that, granting the right to
maintain the action, there is really no dispute that the
medical and hospial expenses are properly allowable. There
would appear to be a difference of opinion as to pay. On
this point the decision in Attorney General v. Valle-Jones
(2), is of importance and the opinion expressed in 52
L.Q.R. 5, that the conclusion reached in that case was
obviously a desirable and reasonable one may, I think, in
view of the eminence of the commentator be placed in the
balance. In my opinion the problem was placed in its
proper perspective by McKinnon J., and also by Chief
Justice Latham in the Quince case (3) where he says, at
p. 239:— ’

(1) [19171 AC. 38. (3) (1944) 68 C.L.R. 227.
(2) 119351 2 K.B. 209.
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The question which arises in relation to pay is whether it was reasonable
to pay these moneys, for which no service was received, and whether they
were so paid, that is, pald without services being rendered, in consequence
of the defendants’ tort,

The opinion of Williams J. was to the same effect. Rich
J., one of the majority, expressed no opinion, while Stark J.,
at page 246, says:—

Assuming, however, that the Commonwealth can maintain this action,
the damages for loss of service might I think include the moneys paid to
the airman for a period from the date of the injury until his return to
duty could no longer be reasonably contemplated and also for the hospital

and medical expenses. The decision in the Amertka case (1) can be dis-
tinguished.

The third judge forming the majority, McTiernan J.,
was of a contrary opinion.

Under section 48 of the Militia Act, R.S.C. 1927, c. 132,

g soldier is entitled to his pay and although his right may’

not be enforceable by action in the Courts, the fact that
he received his pay is some evidence (and therefore
sufficient evidence) of the value of his services that were
lost by the Crown. I am content to decide the matter
on that basis. Many of the cases cited to us on this branch
are not in point but certainly there is no case to which we
were referred, or that I have been able to find, that decides
anything to the contrary. Flemington v. Smithers (2),
2 Car. & P. 292; 172 E.R. 131; may be deemed to be of
some slight assistance. The action was by a father for loss
of his son’s services. Apparently the only defence was that
there was no negligence in the defendant’s servant and it is
with reference to the contention of counsel for the plaintiff
that mere loss of service ought not to be the measure of
damages that Chief Justice Abbott’s charge to the jury
is reported:—

With regard to the amount of damages, I should tell you, that this
avtion is brought to recover such sum as you (the Jury) may think the
plaintiff entitled to for the loss of the services of his son. You ought,
therefore, if you find for the plaintiff, to find for such reasonable sum
as to you appears proper for the loss the plaintiff has sustained in being
deprived of the assistance of this son, and also the expense he must have
been put to by his being out of his place, and also some small compensation
for his mother going to visit him as she did. But beyond those things,
it appears to me, that you ought not to go in your estimate of damages.

(1) (1917) AC. 38. (2) (1826) 2 C. & P. 292; 172
E.R. 131.
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1948 This extract does show, however, that the matter of
Trs Krxa damages is at large. The mere difficulty of assessmg
Ricrmmson d2Mages does not free a court of its duty.

Kerwin J.  The appeal should be allowed and judgment entered
—  for the Crown for $1,332.23 with costs throughout.

Ranp J.:—1I agree that section 50 (a) of the Exchequer
Court Act assented to by the Governor General on July 24,
1943 must be taken to apply to these proceedings: Rex v.
Southampton Income Tax Com., Ex parte Singer (1). What
remain are the- damages.

The items of medical attention and hospital services are
appropriate, in the circumstances, to an action per quod,;
and as furnished, they lend themselves to estimation by
ordinary methods; but for services lost while the officer
was incapacitated, the question is not free from difficulty.
Damages ordinarily repair injury to economic interests in
which the loss is measurable in monetary units. Other
interests, however, by their nature, are incapable of being
so measured. In temporary pain, suffering, insult, no
attempt is or can be made to estimate their ultimate effect
upon the economic life of the claimant; and damages in
money furnish a subjective satisfaction only.

A similar embarrassment is presented here. The injury
is to the executive government. It consists of the depriva-
tion of the service of a person engaged in the guardianship
and protection of the country’s entire life, including its
social and political institutions. It is impossible to measure
in monetary units the value of national liberty or the
maintenance of social order and well-being; and it was
that fact that led O’Connor J. to hold that damages for
such deprivation could not be recovered. I agree that
such a consideration is pertinent to the question whether
at common law the relation of Crown and soldier is that of
master and servant for the purposes of a per quod action;
but because of the statute, that question does not arise
here. But I see no distinction in principle between the
deprivation of such services and the deprivation of the
use of property that could not be given commercial em-
ployment; and as the allowance for the latter is well settled,

(1) (1917) 1 K.B. 259.
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The Greta Holme (1), it would seem to follow that, gener- &48
ally, lawful objects and purposes which the services of men Tag ch
or the use of things are designed to achieve are interests, Rxcmnnson
the Wrongful and injurious affection of which must be
answered in damages.

This is confirmed by the law laid down in the case of
vessels of war. In Admiralty Commissioners v. S.S.
Chekiang (2) and Admiralty Commissioners v. 8.8. Susque-
hanna (3), the House of Lords had to consider the question
of damages for deprivation of the use of such vessels during
repairs necessitated by collision. The House, on the prin-
ciple of The Greta Holme (1) held them to be recoverable.
It also brought itself measurably nearer commitment to
standards to be applied in determining the amount; and
the basis used by the Registrar, interest on the then capital
-value of the vessel, ascertained by a depreciation of the
original cost, and pay and allowances of officers and crew,
was found to be not objectionable in law. But it was clearly
indicated that no hard and fast rule could be laid down
and that the consideration of all the circumstances must
support any standard in any case adopted.

It follows then that the loss of the services of the officer
here is an injury to the Crown for which it is entitled, under
the rule of master and servant, to recover against the
wrongdoer.

Now, it would be impossible to measure that loss in
terms of accumulated minutiae of inconvenience, and any
rule applied must be somewhat arbitrary. The considera-
tion is not irrelevant that if the injured person was paid
only for actual service, he could recover for the time lost
on the basis, having regard to all likely contingencies, of
his remuneration. Where, as here, by the reasonable and
invariable practice, Temuneration continues regardless of
incapacity, whether time lost could be excluded from any
claim made by him need not be considered because it has
not in fact been included: and the recovery by the master
would apparently exhaust the item: Osborn v. Gillett (4).
As in the case of the war vessel, therefore, I see no reason
why, prima facie at least, the value to the Crown of the
gervices lost, to the benefit of which, in the circumstances,
and without more, the Crown was at all times exclusively

(1) [1897] AC. 5%. © (8) [1926] A.C. 655.
(2) 119261 A.C. 637. (4) (1873) L.R. 8 Ex. 88.
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Bff entitled, should not be meaéured by the remuneration; and
Tee Kive ON that basis, there is nothing here to qualify its ordinary
RICEARDSON applicatcion, the estimate of the services lost by reason of

——  the accident at the probable rate.

Rand J. . .

J— I would, therefore, allow the appeal and direct judgment

against the respondents for the sum of $1,332.23 with

costs throughout.

Krrrock J.:—The first question which arises is as to
whether or not Section 50A of the Exzchequer Court Act,
7 Geo. V, cap. 25, which received royal assent on July
24, 1943, applies in the case at bar, the accident having
occurred on the 29th of June, 1941, and the Information
of the Attorney General of Canada having been filed on
the 28th of January, 1943, prior to the coming into force
of the amending statute.

The section reads as follows:
50A. For the purpose of determining liability in any action or other
proceeding by or against His Majesty, a person who was at any time
since the twenty-fourth day of June, one thousand nine hundred and
thirty-eight, a member of the naval, military or air forces of His Majesty
in right of Canada shall be deemed to have been at such time a servant
of the Crown.

In my opinion by the plain wording of the statute it was
intended to have a retrospective operation to June 24, 1938.
It is objected on behalf of the respondents that, in any
event, it should not be held to apply to proceedings taken
before its passing. The only result of giving effect to such
a consideration would be that the appellant would be
entitled to discontinue the action and commence a new
one, there being no limitation period intervening in the
meantime. I do not think however that the objection is
.well taken as I think that the intention of the staute is
that it is to be applied by the courts in all circumstances
which have arisen since the date it mentions, to which
it is relevant. In view of the express language of the
statute I do not think resort to any authority is necessary
but if authority be needed it is to be found in Attorney
General v. Theobald (1).

In the court below the learned trial judge rejected the
appellant’s claim on the ground that the services of an
officer in the armed forces in time of war are of such a

(1) (1890) 24 Q.B.D. 557.
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nature that they do not support an action per quod servi-
tium amisit and that the value of such services cannot be
ascertained in money and therefore their loss cannot be
the subject of an action for damages.

As pointed out by Lord Sumner in Admiralty Commis-
sioners v. The Amerika (1), the action here in question is
an anomaly. Section 50A above, “does not purport to
create a direct and specific right in the Crown; it places
the Crown in a recognized common law relation only, and
its rights are those arising from that relation under the
rules of that law;” Attorney General v. Jackson (2) at 493.
It is important therefore to ascertain the extent of those
rights. They are not to be extended beyond what the
authorities have marked out. I turn therefore to a considera-
tion of the authorities.

In Flemington v. Smithers (3), the plaintiff’s son, who
was in fact his servant, engaged in delivering parcels in
the business of his father, was injured by the negligence
of the defendant’s servant. As a result of the accident he
was taken to hospital where he was supplied by his mother
with necessaries not there provided. Abbott C.J., instructed
the jury with regard to the amount of damages that they
should find for such reasonable sum as appeared to them
proper for the loss the plaintiff had sustained in being
deprived of the assistance of the son and also the expense
he must have been put to “by the son being out of his
place” and also “some small compensation for his mother
going to visit him as she did.”

In Hodsoll v. Stallebrass (4), 113 E.R., 429, the plaintiff
brought action for damages sustained by reason of a dog
owned by the defendant having Dbitten the plaintiff’s
servant whereby the latter was unable to continue for the
time being to perform services for the. plaintiff. The
action was for the loss of the future services of the servant
and for the expense sustained by the plaintiff in endeavour-
ing to cure the servant and it was alleged that the plaintiff,
under the apprenticeship articles in question, was obliged
to continue to maintain the servant. The only objection
to the action raised by way of defence was that it was
contended that no damages could be recovered subsequent
to action brought but this objection was overruled.

(1) 119171 A.C. 38 at 60. (3) (1826) 2 C.P. 292; 172 E.R. 131.
(2) [1946] S.C.R. 489. (4) (1840) 11 A. & E. 301; 11 E.R. 429.

67
1948

—_—

Tae King
v,

RicaarDsON

Keﬁ;;l-: J.



68 SUPREME COURT OF CANADA [1948

134,8- In Martinez v. Gerber (1), the action was brought in
Tae Kixe Tespect of an injury to the servant of the plaintiffs who
'was thereby disabled from continuing to serve and a
substitute was engaged. On a motion in arrest of judg-
ment it was argued that the declaration was defective in
failing to state that the injured servant was employed at
a yearly salary or that the plaintiffs were bound to pay or
did pay him any salary. It was held that it was sufficient
to allege that the injured servant was still the servant of
the plaintiffs and that there was no necessity to state
that he was hired at any wages or salary, In a reporter’s
note it is stated that

the damage would be the same whether the services of the disabled
servant were gratuitous or paid for, supposing the masters to be obliged
to hire another, or to do the work themselves, or to leave it undone. The
allegation that Goss (the injured servant) was and still is the plaintiffs’
servant, shows that whilst paying Gassiot, (the substitute) they were
entitled to the services of Goss.

In The Amerika (2), the Admiralty sought to recover
the capitalized value of certain pensions payable to rela-
tives of seamen who were drowned when one of His
Majesty’s submarines was run into and sunk by the
respondent ship. It was held that the claim failed on two
grounds, only one of which requires mention here, namely,
that the pensions were voluntarily paid. In the view of
Lord Parker, however, even if the pensions and allowances
had been contractual they could not have been recovered
as they would constitute deferred payment for services
already rendered and have no connection with any future
services of which the Admiralty had been deprived. Lord
Sumner pointed out that the damages recoverable in this
form of action must be measured by the value of the
services lost and not by the incidents of remuneration under
the terms of the contract of employment. At page 61 he
said
a mla,ster cannot count as part of his damage by the loss of his employee’s
gervices sums which he has to pay because his contract of employment
binds him to pay wages to the servant.

We have also been referred to the decision of the High
Court of Australia in The Commonwealth v. Quince (3).
In that case, in which there was no statute similar to Section
50A of the Fxchequer Court Act, it was the view of the

v.
RicuARDSON

k Kem J.

(1) (1841) 3 M. & G. 87 at 89. (3) (1944) 68 C.L.R. 227.
(2) [1917] AC. 38.
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majority that as between an airman and the Common-
wealth of Australia there was no master and servant rela-
tionship and that accordingly an action per quod would not
lie. Only one member of the majority dealt with the matter
of damages assuming that such a relationship did exist,
namely, Starke, J., and it was his view (page 247) that
assuming that the Crown was entitled to the services
of its airman, it was a natural and reasonable result of the
defendant’s act that the Crown should attempt to cure
its servant and maintain him in its service for a reasonable
period, giving him, without obligation to do so, pay and
allowances and that therefore pay and allowances would
form an item of damage as well as hospital and medical
expenses. Latham, C.J., who dissented, was of a similar
view as to this point, see p. 239.

Section 50A, in my opinion, precludes inquiry as to
the existence in the case at bar of the relationship of master
and servant as between the appellant and the injured
soldier and that relationship must be taken as existing.
The sole inquiry is as to the damages proved. The
authorities all show that the damages recoverable in this
form of action fall under two heads, (a) the value of the
future services of the injured servant which have been or
will be lost to the master, and (b) expenses incurred by the
master in connection with the cure of the servant, such
as for hospital and medical services, ete.

The claim in the instant case is for pay and allowances
actually disbursed and hospital and medical expenses.
Recovery in the case of the latter is supported by such
~ decisions as Dizon v. Bell (1) and Flemington v. Smithers
(2), supra, and the appeal should be allowed to the extent
of $767 claimed in respect of these items.

As to pay and allowances the question arises as to
whether such items fall within either category of damage.
I have been unable to find in the authorities, apart from
Bradford v. Webster (3), and Attorney General v.
Valle-Jones (4), with which I shall deal, any support for
a contention that wages as such are a recoverable head of

(1) (1816) 1 Stark, 287; (3) (1920) 2 K B. 135.
171 ER. 475. (4) (1935) 2 K.B. 209.

(2) (1826) 2 C.P. 292;
172 E.R. 131.
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damage, and if they are not recoverable when paid under
the terms of a contract, (per Lord Sumner, supra,) they
cannot be recovered as such if paid voluntarily.

In Webster's case (1) a municipal corporation recovered
as damages wages paid to a constable who had been injured
by the negligence of the defendant, and also an amount in
respect of pension. The case was decided by A. T.
Lawrence, J. who held in accordance with the view later
expressed by Latham, C.J., and Rich, J., in Quince’s case
(2), that it was reasonable to continue to pay the constable -
his wages for a period subsequent to the accident in order
to ascertain whether he might not recover sufficiently to
resume duty; that the corporation was bound to make
the payments by the terms of the contract of employment
and that it accordingly was entitled to recover.

In Valle-Jones’ case (3), MacKinnon, J., allowed recovery
by the Crown of the pay and allowances, not on the
ground of expense but as evidence of the value of services

lost. At p. 216 he said:

It is well settled that when by the tort of a third party a master has
lost the services of his servant he can recover damages in respect of that
loss of service. The amount of his damages is, of course, dependent upon
the facts of the particular case. If he has got a substitute to do the work
of the servant, his damages may be the extra cost to which he has been
put over and above the payment he makes to the servant who is incapaci-
tated. If he has put an end temporarily to the contract of service of the
injured servant and pays him nothing, his damages would be the amount,
if any, that he has to pay to the substitute. The payment, if any, that
he makes to the substitute may of course be equal to, more than or less
than the wage of the injured servant. On the other hand, where he does -
not employ a substitute, if he continues to pay the wages to the injured
servant, he clearly loses any benefit arising from that payment, because
he is getting nothing in return for it. In that case, therefore, his damages
are, prima facie, the amount of the wages that he has thus paid for
nothing. This case is of that last mentioned class, and the damages
claimed on behalf of His Majesty are the amount of the wages paid to
these men during their incapacity. There is no evidence to show that
while these men were in fact being paid during their incapacity any extra
men were recruited to take their place, or that any payment was made
to any other person for doing their work. Therefore, prima facie, damage
has been suffered to the extent of the wages thus paid to them for nothing.
So much for the claim in respect of wages.

The later discussion of the learned judge with respect

to the reasonableness of the action on the part of the
Crown in paying the wages was in reference to the argu-

(1) (1920) 2 KB. 135. (3) (1935) 2 K.B. 209.
(2) (1944) 68 C.L.R. 227.
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ment for the defence that recovery could not be had Ef
because the wages had been a mere voluntary payment. Tas KING

In my opinion the decision in Webster’s case (1) should RICHADSON
not be followed as it is not supported by any earlier Kellodk J
authority. However logical it might be to treat the pay- =~ —
ment of wages.to an injured servant during convalescence
as just as reasonable an expense as that for hospitalization
and medical care, there is no warrant in the earlier cases
for so doing and as it is doubtful upon what principle the
action was originally based (per Lord Sumner in The
Amerika case (2) at p. 54) it is not permissible to proceed
beyond the limits determined by the actual decisions. If
therefore, amounts paid for wages have any relevance in
an action such as this, it must be for whatever evidenciary
value they have as to the value of lost services. In the
case at bar there is no other evidence as to the value of
the services which form the subject matter of the claim.

In a case of this character it is for the plaintiff to prove
the value of the services lost. In Blackstone, Vol. 3, p. 142,

the following occurs:

The master also, as a recompense for his immediate loss, may
maintain an action of trespass, vi et armis; in which he must allege and
prove the special damage he has sustained by the beating of his servant
per quod servitium amdsit: and then the jury will make him a proportion-
able pecuniary satisfaction.

I find myself unable to accept the view that proof of
payment of the pay and allowances of the soldier here in
question, without more is sufficient.

In the case of an ordinary servant, if the master be able
to substitute another servant, his loss, assuming the sub-
stituted servant renders service equal in value to that of the
injured servant, may be the additional amount, if any,
the master has to pay to the substitute over and above what
he pays the injured servant. In such a case the amount
paid to the injured servant is only an item in an account.
If no substitute is hired and the master performs as well
as he can the duties of the Injured servant, the damage,
if any, is the value by which the services of the injured
servant exceeded the value of the efforts of the master
himself. If the master did not hire a substitute and did not
attempt himself to fill the shoes of the injured servant the
loss would be the value to the master of the services

(1) (1920) 2 K.B. 135. (2) 11917] AC. 38.
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unperformed but the amount continued to be paid to the
injured servant would not constitute any part of the
damage and would have no relation to it.

In Webster’s case (1) in the course of his consideration
of the claim in respect of pension, the learned trial judge
said at p. 144:

The cost of the services to the plaintiff Corporation was pay, plus
the plaintiff’s contribution to the pemsion fund. No ground has been
suggested for holding that the services were not worth that which was
paid for them. If this be so the services which were lost were worth
pay, plus right to pension.

MacKinnon, J., in the passage from his judgment
already quoted, appears to take a similar view.

This seems to reverse the onus and to throw upon a
defendant the obligation of showing that the value of the -
services was less than the wages paid. It may be that this
is the correct view in the case of an ordinary servant
engaged in commercial pursuits but I find myself unable to
apply it in the present case without evidence of something
more than mere payment. It may well be that in particylar
instances, by reason of any work upon which a soldier may
be engaged at the time of his injury, a value ean, upon
proper evidence, be put upon his services. One may, how-
ever, conceive cages in which, by reason of misconduect, for
instance, a particular individual may be, at times, a
liability to the Crown rather than the producer of valuable
service. I do not think that a soldier’s pay as provided
for by statute is based upon the value of the service per-
formed. Further the amount of the allowances made to a
soldier vary with his status as a married or an unmarried
man and the number of his children. In the case of two
soldiers engaged in identical duties, the value of their
service would vary with the amount of the pay and allow-
ances paid to each, if pay and allowances may be taken as
evidence of that value. I cannot acecept such a contention.
In my opinion it was incumbent upon the appellant to
establish by evidence the value of the lost services, beyond
the mere payment of the items claimed. When such evidence
is adduced the jury, according to the authorities, award
“a proportionate pecuniary satisfaction”. I think there-

(1) (1920) 2 K.B. 135.
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fore that the evidence is insufficient to entitle the appel-
lant to recover in respect to pay and allowances as such.

There is however, in my opinion, a basis upon which
the Crown is entitled to recover the cost of maintenance
of its soldier during the period it is attempting to restore
him to service, but this would not include maintenance of
dependents. As already pointed out, the claim in Hodsoll
v. Stallebrass (1), included the expense of maintenance
of the servant which fell upon the master under the appren-
ticeship articles. This was regarded as a proper head of
claim and has never been questioned. I think therefore
that it warrants recovery in the case at bar of the actual
expense incurred by the Crown in the maintenance of the
injured soldier during the period claimed, namely, June
29, 1941, to November 9, 1941. This will not include
any maintenance already covered by the hospital account
but will include any amount paid to the soldier after his
discharge from hospital and before his return to duty for
maintenance or its equivalent, as distinet from maintenance
of dependents. For the purpose of ascertaining the proper
amount to be awarded under this head I would refer the
proceedings to the court below.

I would therefore allow the appeal to the extent indi-
cated with costs in the court below. As success is divided
there should be no costs in this court.

Estey J.:—The Attorney General of Canada asks dam-
ages for the loss of services of 2nd/Lt. MacDonald, a
member of the armed services, during the period the latter
was incapacitated and absent from duty because of an
injury suffered June 29, 1941. On that date 2nd/Lt.
MacDonald was injured when an automobile in which he
was a passenger collided with an automobile driven by
respondent Adams and owned by respondent Richardson.

The learned trial Judge in the Exchequer Court (1)
found “the collision was caused solely by the negligence
of the Defendant Adams.” No exception is taken to this
finding of fact nor is it questioned that as a result of the
injury 2nd/Lt. MacDonald received medical and hospital
treatment from appellant at a cost of $767, and the amount
paid to him as pay during his incapacity in the sum of

(1) (1840) 11 A. & K. 301; 11 E. (1) [1947] Ex. C.R. 55.
R. 429.
5720—3
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$565.23, a total of $1,332.23. Judgment is asked for this

H’_J . 3 . .
TaeKine total amount as damages in this an action per quod servi-
RicHamsox LiUm amisit,

Estey J.

The learned trial Judge stated:

The value of the services of an officer in His Majesty’s forces serving
his country in time of war cannot be ascertained in money and con-
versely the loss of such services cannot be ascertained in money.

and concluded:

* * % go different both in its nature and its incidents is the service
of members of the naval, military and air forces of His Majesty in right
of Canada from the service of those who are in private employment, that
an action per quod servittum amisitt cannot, in my opinion, be brought
at all.

The learned trial Judge accordingly dismissed the action
and this appeal is taken from his judgment.

The master’s action for loss of services, technically
known as per quod servitium amisit, is separate and dis-
tinet and in addition to that which the injured servant has
against the same wrongdoer. It is, however, essential that
the relationship of master and servant exists and that if
for his injury the servant has no action for the recovery
of damages, the master cannot recover: Attorney General
of Canada v. Jackson (1).

There is no question but that 2nd/Lt. MacDonald had
an action against both respondents for the injury he
suffered as a consequence of respondent Adams’ negligence.

In Canada, for the purpose of determining liability in
actions by or against His Majesty, Parliament has enacted
that a member of the military, naval or air forces shall
be deemed to be a servant of the Crown. This was enacted
by inserting section 50A into the Ezchequer Court Act
(1943 S. of C., ¢. 25, 8. 1):

50A. For the purpose of .determining liability in any action or other
proceeding by or against His Majesty, a person who was at any time
since the twenty-fourth day of June, one thousand nine hundred and
thirty-eight, a member of the naval, military or air forces of His Majesty
in right of Canada shall be deemed to have been at such time a servant
of the Crown.

In view of the contentions of respondents it is important
to observe that the language of section 50A is wide and
inclusive and enacted without qualification. Moreover,
it was enacted in 1943 immediately after the decision in
McArthur v. The King (2), holding that a member of the

(1) [19461 S.C.R. 489. (2) [19431 Ex. CR. 77.
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armed forces was not “an officer or servant of the Crown”
within the meaning of section 19 (¢) of the Ezchequer
Court Act (1927 RS.C,, c. 34).

Section 69 of The Militia Act (1927 R.S.C., c. 132)
adopts “The Army Act for the time being in force in
Great Britain” in so far as it is not inconsistent with its
provisions or the regulations made thereunder. It may
therefore be observed that in England in 1935 the Attorney
General brought an action against a party whose negligent
conduct injured two members of the Royal Air Forece and
recovered for hospitalization, service pay and rations:
Attorney General v. Valle-Jones (1). That the action
per quod servitium amisit was available to His Majesty at
common law was not questioned in the Valle-Jones case.

The Parliament of Canada in enacting section 50A over-
ruled the McArthur decision and in effect enacted the
principle of the Valle-Jones decision. In the United States
the Valle-Jones case was followed in United States v.
Standard O0il Co. (2).

In Commonwealth of Australia v. Quince (3), the
majority of the learned Judges of the High Court of
Australia held the Crown could not recover under circum-
stances raising identical issues as in the case at bar and
the Valle-Jones case. No such enactment as 50A obtained
in Australia which determines in favour of the Crown the
issues in Canada upon which the majority of the learned
Judges in the Quince case decided the relation of master
and servant did not exist between the Crown and members
of the armed services.

The observation of Lord Sumner, quoted by the learned
trial Judge, as well as his own observation above set out,
that the nature and incidents of the service in the armed
forces of his Majesty are different from that which obtains
in the ordinary relationship of master and servant are well
founded. Indeed, Parliament appears to have recognized
that fact in providing that “for the purpose of determining
liability” a member of the armed forces “shall be deemed”
to be a servant of the Crown. It is this statutory pro-
vision which for the purpose specified creates the relation-
ship and makes the action per quod available to his
Majesty. ‘ .

(1) 119351 2 K.B. 200. (3) (1944) 68 CLR 227.
(2) (1945) 60 F. Supp. 807.
5720—3%
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1048, The tespondents submit that even if the relationship of
TeeKme master and servant is established, as it is by the statute,
Ricaamson e damages claimed are indirect and remote and T,herefore

Eoar ] not recoverable. The two items of damages claimed are
¥ (1) medical and hospital treatment $767; (2) pay $565.23.

In support of their submission respondents quote Anglin,
CJ. in Regent Taxt & Transport Co. v. Congregation des
Petits Freres de Marie (1), where at p. 663 he states:

As to what is “indirect” damage not recoverable, see 43 Rev. Crit.
de Leg. (1914), pp. 229 and seq. and 8. 1911, 1,545, It is damage of which
the fault (fait) of the defendant has been merely the occasion, not the
cause.

The learned Chief Justice, with whom Mr. Justice Smith
concurred, after making this statement with respect to
indirect damages, was of the opinion, in that action under
the Quebec Civil Code and similar in character to that at
bar, that the plaintiff should recover damages covering
medical treatment and attention as well as general damages
for loss of services. The majority of the learned Judges
under the facts of that case allowed only damages for
medical care and attention. This judgment was upon other
grounds reversed in the Privy Council (2).

The military authorities were under an obligation to
provide medical care and hospitalization to 2nd/Lt. Mac-
Donald. Invariably the cases have allowed for these dis-
bursements where they have been incurred by the master,
and I do not think it was suggested that if this action
existed on behalf of the Crown that this item should not
be allowed. In principle they are a direct consequence of
the negligence of the respondent Adams, who should re-
imburse the master for his expenditure in providing same.

The appellant has supported his claim of $565.23 for
loss of services by evidence only as to the fact of service,
the injured officer’s rank and the actual disbursements as
pay made to him during his absence because of injury
suffered.

In Admiralty Commissioners v. 8.8. Amerika (1), His
Majesty’s submarine B 2 was sunk in Dover Strait by the
negligence of the “Amerika” and all of the crew of the B 2
except one officer, were drowned. The Admiralty Com-

(1) [1929] S.C.R. 650. (1) [19171 A.C. 38.
(2) [1932]1 A.C. 295. .
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missioners took action against the owners of the “Admerika” 1948
when the latter admitted negligence and agreed to pay TasKme
95 per cent of the damages as assessed. The items claimed ¢ b =
by the Admiralty Commissioners included that of £5,140 _—
being the capitalized amount of pensions and grants to Bstey J.
the relatives of the men drowned. This item was dis-

allowed. In the House of Lords all of the learned lords

followed the rule of Baker v. Bolton (1), that in a civil

court the death of a human being cannot be complained

of as an injury and disallowed the item upon that basis.

Lord Sumner, because it had been so argued, also dealt

with the case as if the action had been brought by a master

for the loss of a servant’s services. At the outset he pointed

out at p. 51 that:

No claim has been made and no evidence has been given relating to
damage sustained by the appellants in losing the further services of those
who were drowned * * *

At the conclusion of his judgment he stated at p. 61:

In any case the contract would have been a contract with the
deceased man, and the damages must be measured by the value of his
servieces which were lost, not by the incidents of his remuneration under
the terms of his contract of employment. Just as the damages recoverable
by an injured man cannot be reduced by the fact that he has effected
and recovered upon an accident policy (Bradburn v. Great Western Ry.
Co., (1874) L.R. 10 Ex. 1), and those recovered under Lord Campbell’s
Act are not affected by the fact that his life was insured, so conversely a
master cannot count as part of his damage by the loss of his employee’s
services sums which he has to pay because his contract of employment
binds him to pay wages to the servant while alive and a pension to his
widow when he is dead. ) ‘

Lord Sumner is throughout dealing with the possibility
of a claim for loss of service on the part of a master whose
servant’s death has been caused by the wrongful act of
another. In such a case the contract for the personal services,
and thereby the essential relationship of master and ser-
vant, has been terminated by the death of the servant,
while in the case at bar the contract continues. This
distinction was clearly expressed by Mr. Justice Gwynne
in Monaghan v. Horn (2). His remarks were subsequently
approved by Sir Gorell Barnes, P. in Clark v. London
General Omnibus Co. Lid. (3). Lord Sumner, after point-
ing out that the action per quod servitium amisit is an
anomaly in the common law, continues to deal throughout

(1) (1808) 1 Camp. 493. (3) (1906) 2 X.B. 648 at 662.
(2) (1882) 7 S.C.R. 409 at 460.
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2945‘ his judgment with the possibility of damages being allowed
Tee King t0 the master for loss of services after the event of the
Ricmamsox Servant’s death. He refers to Monaghan v. Horn, supra,

—_ and the explanation given by Mr. Justice Gwynne, and

Estey J. .

— " continues at p. 55:

For my own part I think it is sound in this sense, that whether or
not it be the theory on which those who introduced these causes of
action would have justified them, as indeed we may be sure it is not,
it at any rate provides, though somewhat imperfectly, an intelligible basis
for the existing rule sufficient to prevent your Lordships from interfering
with long-standing decisions on the plea that they are insemsible or
arbitrary.

The statements of Lord Sumner in the “Amerika”, when
read in relation to the problem he was there discussing,
do not negative the conclusion which appears to be justified
by the authorities that the payment of wages to an injured
servant is some evidence of the value of that servant’s
services to his master.

In Flemington v. Smithers (1), the father sued for loss

of his son’s services. Evidence was adduced to the effect
that the son received one half the parcel money as wages
from his father. Abbott, C.J., in summing up stated:
* % * this action is brought to recover such sum as you (the Jury)
may think the plaintiff entitled to for the loss of services of his son.
You ought, therefore, if you find for the plaintiff, to find for such
reasonable sum as to you appears proper for the loss the plaintiff has
sustained in being deprived of the assistance of his son, and also the
expense he must have been put to by his being out of his place, and
also some small compensation for his mother going to visit him as she
did.

Damages for loss of services were recovered in Martinez
v. Gerber (2) ; Attorney General v. Valle-Jones (3) ; United
States v. Standard Oil Co. (4). In these cases evidence
was accepted as to the wages paid to the servant or a
substitute, and in some, judgment was given for the amount
paid. It is not suggested that the amount paid is to be
accepted as equivalent to the value of the loss of services.
It may or may not be. These authorities, however, do
support what appears to be found in reason and principle,
that in the ordinary case payment to the servant by way

of remuneration is some evidence of the value of the

(1) (1826) 2 C. & P. 292; (3) (1935) 2 X.B. 209.
172 E.R. 131. (4) (1945) 60 F. Sup. 807.
(2) (1841) 3 M. & G. 87;
133 E.R. 1069.



S.CR.] SUPREME COURT OF CANADA 79

services he rendered. The weight or effect of that evidence 1948
. M . . y—
will vary and each case must be determined upon its own TasKine

v.
facts. RICHARDSON

Moreover, in this case the evidence establishes that gy
throughout the period in question 2nd/Lt. MacDonald —
was on active service and received his pay. Under The
Militia Act the officer on active service receives rations,
shelter, pay and allowances. He receives allowances for
clothing and other items and his pay is intended to provide
to the officer personal essentials and perquisites not other-
wise provided. In other words, the Crown here asks
reimbursement for a part of its maintenance cost during
the period 2nd/Lt. MacDonald was absent from duty.
Such appears to have been included as a proper item in
determining loss of services and in my opinion should be
allowed in this case.

The respondents submit that the appellant has no right
of action, because any action that 2nd/Lt. MacDonald,
as the injured servant had, was extinguished before this
action was commenced by virtue of the provisions of
section 60 (1) of the Ontario Highway Traffic Act, R.S.0.
1937, ¢. 288. They cite in support of this contention
Attorney General v. Jackson (1). In that case the servant,
by virtue of the statutory provisions, never did have a claim
against the party who caused his injuries; while here the
servant has an action but which, under the provisions of
section 60 (1) of the Ontario Highway Traffic Act, he
cannot maintain “after the expiration of twelve months
from the time the damages were sustained.” That pro-
vision does not bar the master’s action. This distinction is
particularly noted in the Jackson case, where it is stated
at p. 493:

The case of Norton v. Jason (1), cited by Mr. Varcoe, decides only
that the bar of the Statute of Limitations against the servant cannot be
raised against the master.

Moreover, this statutory provision enacted by the pro-
vinee does not specifically mention His Majesty and
therefore would not be effective against His Majesty in
the right of the province and much less against His
Majesty in the right of the Dominion. The extinguish-

(1) 119461 S.C.R. 489. (1) (1651) 82 E.R. 809.
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E’f ment of 2nd/Lt. MacDonald’s action by the provisions
TasKiva Of section 60 (1), supra, is not a bar to this action brought
Ricaamsoy 00 behalf of His Majesty.

Estey J. The respondents submit that section 50A is not retro-
— active and not applicable to this action commenced prior
to its enactment. This section specifically provides that
“a person who was at any time since the twenty-fourth
- day of June, one thousand nine hundred and thirty-eight”
a member of the armed. services “shall be deemed to have
been at such time a servant of the Crown.” The language
clearly indicates that Parliament intended to establish
the relatlonshlp retroactive as of June 24, 1938. It is as
stated in Maxwell on Interpretation of Statutes, 9th ed.,
p- 230:

Whenever the intention is clear that the Act should have a retro-
spective operation, it must unquestionably be so construed.

The clarity of the language makes such a construction
necessary in this case. Parliament had amended section
19 (c¢) of the Exzchequer Court Act in 1938, which had
been assented to and become effective as of the 24th of
June, 1938. As that amendment dealt with claims against
the Crown arising out of death or injury to persons or
property, it was apparently deemed desirable to make this
amendment effective as of the same date.

The further contention that section 50A is applicable
only in determining liability as between the Crown and
the injured servant is not tenable. The express words
of the section are “for the purpose of determining liability
in any action or other proceeding by or against His
Majesty * * *7’ These words do not restrict the appli-
cation of the section to an action or proceeding between
His Majesty and a member of the armed services, but is
expressly made applicable to any action or proceeding by
or against His Majesty.

This action was brought under section 30 (d) of the
Ezxchequer Court Act. It was submitted on behalf of the
respondents that under this section 30 (d) the Exchequer
Court had no jurisdiction to entertain the action because
ag against both defendants it was founded upon the
statutory provisions of the Ontario Highway Traffic Act,
R.S.0. 1937, c. 288. Quite apart from the statutory pro-
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visions, the finding of negligence on the part of respondent

81
1948

Adams was sufficient at common law to support the Trm Kive
judgment against him. Then upon the facts of this ease g, 0

the judgment against respondent Richardson is also well
founded in the common law. The evidence establishes
that respondent Richardson owned and was riding in the
automobile at the time of the accident; that he, himself
had driven it from Montreal to Prescott; that his friend
Adams and others accompanied him and Adams had driven
from Prescott to the point of the accident. Adams was
driving the automobile but Richardson’s evidence indicates
that he retained control in the sense that he had the
authority to direct how it should be used or whether it
should be used at all. His own evidence discloses that he
was observing the course of the automobile. He deposed
that as the appellant’s automobile approached them he
“figured there was enough clearance.” '

In Samson v. Aitchison (1), Lord Atkinson states that
the learned trial Judge laid down with perfect accuracy
the law upon this question in the following passage:

‘T think that where the owner of an equipage, whether a carriage and
horses or a motor, is riding in it while it is being driven, and has thus
not only the right to possession, but the actual possession of it, he
necessarily retaing the power and the right of controlling the manner
in which it is to be driven, unless he has in some way contracted himself
out of his right, or is shewn by conclusive evidence to have in some
way abandoned his right. If any injury happen to the equipage while
it is being driven, the owner is the sufferer. In order to protect his own
property if, in his opinion, the necessity arises, he must be able to say
to the driver, ‘Do this, or ‘Don’t do that’ The driver would have to
obey, and if he did not the owner in possession would compel him to
give up the reins or the steering wheel. The owner, indeed, has a duty
to control the driver.

Richardson had given the steering wheel to Adams but
in all other respects he remained in possession and control
of the automobile and, under all the circumstances as
pleaded and contended by the appellant, must be held liable
to the appellant. (See also Pratt v. Patrick (2)).

Neither can respondents’ submission that section 50A
should be read as an adjunct to section 19 (¢) of the
Exchequer Court Act be maintained. It seems obvious
that section 50A must be read in relation to all of the
sections of the Exchequer Court Aet and, moreover, is

(1) [19121 A.C. 844 at 849. (2) [1924] 1 K.B. 488.

Estey J.
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1943 applicable not only to actions brought in the Exchequer
TanK: ch Court, but also to actions in other courts. Attorney General
Ricramsox V- Jackson (2).
Eatoy J. The appeal should be allowed and judgment entered in
—— " favour of the appellant (plaintiff) for medical and hospital
treatment $767, and pay $565.23, or a total of $1,332.23,

with costs throughout.
Appeal allowed with costs throughout.
Solicitor for the appellant, Auguste Angers.

Solicitors for the respondents, Asselin, Crankshaw, Gin-
gras & Trudel.

107 JEAN CHARBONNEAU axp PAUL )| APPELLANTS:
soctz122 CHARBONNEAU (DEFENDANTS) J’ ’

1048 AND
——
*E‘_’E:; ALPHIDIME DUBE, (PLAINTIFF)........ RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC.

Negligence—Motor vehicle—Collision between motor vehicle and bicycle
—Presumption of fault created by section 63 of the Quebec Motor
Vehicles Act—DBicycle turning left without signaling—Horn of over-
taking vehicle sounded—Responsibility for accident—Quebec Motor
Vehicles Act, R.8.Q. 1941, c. 142, s. 63.

The respondent, while riding his bicycle on Ste Marguerite Street, in
‘Three Rivers, Quebec, was struck down. and injured by a truck owned
by ome of the appellants, Jean Charbonnpeau, and driven by his son
and employee, Paul Charbonneau, the other appellant. The accident
occurred around 7 o’clock in the morning; it was still dark, but the
lights of the truck were on and the visibility was good. Both the
truck and the bicycle were proceeding in the same direction, the truck
following the bicycle. Suddenly, without warning or signal, the
respondent turned left to cross the road to his house. He was hit
by the truck which was about to overtake him after having sounded
its horn 3 or 4 times. The respondent sought to recover from the
appellants, jointly and severally, the sum -of $10,25225. The trial
judge awarded him the sum of $4,572.25, but the Court of King’s
Bench reduced it to $2,236.13, on the ground that there was con-
tributory negligence.

*PreseNT: Rinfret C.J. and Taschereau, Rand, Kellock and Estey JJ.
(2) 119461 S.C.R. 489.
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Held: The appeal must be allowed.

T 1948

—
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Held: The appellants have rebutted the presumption of fault created by Crmarpon-

section 53 of the Quebec Motor Vehicles Act. The appellants committed
no fault, and the determining cause of the damage was the imprudent
act of the respondent in turning suddenly to his left without having
given any previous indication of his intention so to do.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, Province of Quebee, varying the judg-
ment of the Superior Court, Fortier J., and reducing the
amount of damages awarded.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgments
now reported.

F. J. Laverty, K.C. for the appellants.
J. Marchildon, K.C. for the respondent.

The judgment of the Court was delivered by

TAscHEREAU, J—Le demandeur réclame conjointement
et solidairement des deux défendeurs, la somme de $10,-
252.25. 11 allégue dans son action que le 17 janvier 1945,
alors qu’il était sur sa bicyclette, et qu’il s’apprétait &
rentrer dans sa résidence sur la rue Ste-Marguerite, aux
Trois-Riviéres, il fut frappé par le camion du défendeur
Jean Charbonneau, conduit & ce moment-13 par son fils et
employé, Paul Charbonneau.

Les défendeurs soutiennent que ledit accident est entiére-
ment di & la faute du demandeur, & son imprudence et sa
négligence. Selon eux, le demandeur qui était & droite de
la rue, et qui filait dans la méme direction que le camion,
voulut subitement traverser la chaussée sans donner aucun
signal, et serait venu se jeter lui-méme sur le camion. Le
conducteur aurait donné le signal d’approche, conduisait &
une vitesse modérée, et la responsabilité des défendeurs ne
pourrait en conséquence &tre engagée.

L’honorable Juge de premiére instance a maintenu l’ac-
tion jusqu’d concurrence d’une somme de $4,572.25, malis
la majorité de la Cour d’Appel a conclu qu’il y avait faute
contributoire et a réduit ce montant de la moitié. M. le
Juge Marchand dissident, aurait rejeté ’action in toto. Les

NEAU
v.
Dusi
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défendeurs appellent de ce jugement et demandent que

Cmarson- 'action soit rejetée complétement; quant & Pintimé, il a

NEAU
v

Dust

Taseil;a.u J.

logé un contre-appel afin de faire rétablir le jugement de
I’honorable Juge de premiére instance.

11y a certains faits essentiels de cette cause, sur lesquels
tous les témoins sont d’accord. Ainsi, il ne fait pas de
doutes, qu'a ’heure ou s’est produit cet accident, vers 7
heures du matin, il faisait encore noir, mais les lumiéres du
camion étaient allumées, et la visibilité était bonne. Le
demandeur filait dans le méme sens que le camion, 3 droite
de la rue, et subitement, sans donner aucun signal, il tourna
a gauche pour traverser la chaussée afin de rentrer dans une
ruelle voisine de sa résidence. Il explique dans son témoi-
gnage: “On a ’habitude de mettre la main, mais 13, suffit
qu’il était de bonne heure le matin, j’ai rien que regarde
un peu, et la camionnette est arrivée”.

Le camion qui procédait & une vitesse moyenne, inclina
légérement vers la gauche, pour dépasser la bicyclette, mais
ne put I'éviter & cause de ce mouvement subit opéré par le
demandeur-intimé.

11 incombait aux défendeurs d’établir que la présomption
de faute édictée par Iarticle 53 de la loi des véhicules mo-
teurs ne s’applique pas. Je suis d’opinion qu’ils ont réussi,
et que le présent appel doit étre maintenu. Il en serait
autrement, si le conducteur du camion n’avait pas signalé
son approche, comme le croit le Juge de premiére instance,
mais je ne pense pas que 'on puisse en arriver & une sem-
blable conclusion. D’ailleurs, la Cour d’Appel ne reproche
pas cette violation des réglements aux défendeurs.

Seul, le demandeur prétend que le conducteur du camion
n’a pas signalé son approche. Celui-ci jure qu’il a fait fonc-
tionner son appareil sonore au moins trois fois, la derniére
fois & environ 50 pieds de la bicyclette, et il est corroboré
par deux témoins qui étaient dans le camion avee lui. L'un
de ceux-1a dit que Charbonneau a signalé son approche une
dernidre fois & 35 pieds de la bicyclette.

L’honorable Juge de premiére instance dit ceei:

“Mais d’un autre cbdté, le demandeur et son fils Lo, disent que le
chauffeur n’a pas klaxonné et surtout deux témoins indépendants qui

&taient sur les lieux et qui ont vu P'accident, Lionel Lefebvre et Gérard
Savoie, déclarent que le camion n’a pas klaxonné. ILe poids de la preuve
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& ce sujet est en faveur de la demande et cette preuve établit que le 1948
chauffeur du camion n’a pas sonné quand il a tenté de dépasser le C S~
L 1 s » HARBON=-

bicycliste et a causé 'accident”. NEAT

Or, telle n’est pas la preuve. Léo Charbonneau n’a pas vu Dosé
Paccident. Il était dans la ruelle; et les deux autres n’ont TaschereauJ.
pas vu davantage. Tous trois ne jurent pas que le con-
ducteur n’a pas signalé. Ils jurent qu’ils n’ont pas entendu.

Or, comme le dit M. le Juge Marchand avec raison:

“Je ne puis dire, comme le fait le savant juge, que la preuve établit
que le chauffeur du camion n'a pas sonné son klaxon avant de s’engager
pour faire son dépassement. C’est pour moi 'évidence, au contraire, qu’il
a bien donné lavertissement que la prudence et les régles de la route lui
commandaient. En effet, 'appelant Paul Charbonneau, son frére Lucien,
Gilbert Dugré, plus & méme tous trois de voir, d’entendre, de savoir ce
qu’a fait le chauffeur, que tous autres, jurent positivement que Pappareil
sonore a été actionné; ils précisent que le klaxon a sonné trois ou quatre
coups; ils le savent et le disent parce qu'ils ont vu et entendu, et de
tout pres.

“Je ne puis voir comment on peut faire disparaitre de la cause une
preuve aussi formelle, aussi préeise, aussi compléte. Et cependant, pour
1écarter, on ne peut s'aider que des dépositions de trois témoins (Léo
Dubé, Lefebvre et Savoie) qui se limitent, honnétement, & dire qu’ils n’ont
pas vu ni entendu, qul ne nient pas le fait mais disent qu’ils ne l'ont
pas per¢u: et de la déposition de l'intimé lui-méme qui nie bien son
existence, mais de la méme haleine que son affirmation qu’il n'a pas vu
la voiture quand il a tourné la téte avant de wirer”.

Je ne puis voir ou serait la faute des défendeurs. Le
conducteur conduisait avec prudence, 4 une vitesse raison-
nable; ses phares étaient allumés, et il a signalé son appro-
che & trois ou quatre reprises, le dernier signal étant donné
alors qu’il était 4 35 pieds de la victime. Je ne puis me
convaincre qu’il ait manqué & ses devoirs de chauffeur pru-
dent, parce quil n’aurait pas signalé davantage, comme le
lui reproche la Cour d’Appel.

Au contraire, le demandeur a agi avee imprudence, en
tournant ainsi subitement vers la gauche, sans donner au-
cune indication du mouvement qu’il avait Iintention de
faire. C’est lui qui est venu se jeter sur la route du
camion, et il est en conséquence 'auteur de sa propre infor-
tune. La preuve révéle que le mouvement a été fait avec
tant de rapidité, qu’il était impossible d’appliquer les freins
4 temps, pour éviter ce malheureux accident. L’acte du
demandeur est 1a seule cause déterminante, la causa causans
des dommages dont il a été la victime.
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Toute circulation serait pratiquement interdite aux véhi-

Crammox- cules automobiles sur les routes publiques, §'il fallait tenir

NEAU
v.
Duss

les défendeurs responsables de cet accident. Il est vrai
que les automobilistes doivent faire preuve d’une grande

Taschereau J. prudence dans la conduite de leurs voitures, mais leur

1947

——
*Qct. 22, 23,

24,27,28
1948
—
*Feb. 3

responsabilité ne peut pas &tre engagée, quand un cycliste
ou un piéton surgit inopinément, et se jette imprudemment
devant le véhicule, quand aucune faute ne peut &tre repro-
chée au conducteur.

Je suis d’opinion que Paction doit étre rejetée; que le
présent appel doit étre maintenu-avec dépens devant toutes
les cours, et que le contre-appel doit étre rejeté également
avec dépens.

Appeal allowed with costs.

Solicitor for the appellants: Laverty, Hale and Laverty.

Solicitor for the respondent: Joseph Marchildon.

DAME MARIE LEONTINE THERI-
AULT, ES QUAL (PLAINTIFF)......

AND
H. HUCTWITH, ET AL (DEFENDANTS)....RESPONDENT.

} APPELLANT;

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Motor vehicle—Negligence—Collision—Intersection of public highways—
Right of way—Liability—Duties of both drivers—Joint negligence—
Quebec Motor Vehicles Act, B.S.Q. 1941, c. 142, s. 86, ss. 7—Notice of
appeal—Continuance of susts—Joint and several obligations—Payment
by one of the joint and several debtors—Subrogation—Intervention—
Arts, 1117, 1118, 1156 cc—Arts. 269, 271, 278 C.C.P—Supreme Court
Rule 60.

A ten ton truck driven by one of the respondents, Brandon, and belonging
to the other respondent, Huctwith, collided with an automobile
driven by the appellant, Miss Thériault. A passenger in the auto-
mobile, Alphonse Jongers, was injured and sued Miss Thériault and
the two respondents jointly and severally. The trial judge held
the three defendants to be jointly and severally liable and awarded -
the sum of $8,500. The two respondents appealed to the Court of
King’s Bench, but did not serve the notice of appeal upon Miss
Thériault who did not appeal. Before the case was heard by the

*PresENT: Rinfret CJ. and Taschereau, Rand, Kellock and Locke JJ.
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Court of Appeal, Miss Thérisult paid to Jongers the full amount of 1948
the judgment, namely $8,500. Jongers died subsequently, but still
before the hearing of the case by the Court of Appeal, and in his .
will appointed Miss Thériault as his testamentary executrix end Hucrwrrm
universal legatee, with the result that Miss Thériault continued the  ETAL
suit as respondent es-qual in the Court of Appeal and as appellant —
es-qual before this court, but is not personally before this court. The

Court of Appeal maintained the appeal and dismissed the action in

toto.

e
TafriavLr

The accident occurred in the evening and both vehicles had their lights on.
Miss Thériault was driving northerly on a road known as “Montée
des Sources”. She was in the act of crossing the concrete strip, some
22 feet in width, occupying the northerly section, (which alone was
in use) of the Metropolitain Boulevard, a highway running east and
west, and her car had reached the asphalt shoulder to the north with
only the rear wheels remaining on the concrete when she was struck
on the right rear by the right front of the respondent’s truck, then
travelling west. There was on the Boulevard a warning sign located
some 560 feet east of the intersection requiring the speed of vehicles
at that point to be reduced to 20 miles an hour and also another
sign indicating the intersection itself. Respondent’s truck covered
a distance of 200 feet after the impact with his brakes on before
coming to a stop. The appellant stopped before entering the
Boulevard.

Held: The appeal should be allowed with costs and the judgment of the
trial judge restored.

Per The Chief Justice and Taschereau J.: The accident was the result
of the common fault of the three defendants. Subsection 7 of section
36 of the Quebec Motor Vehicles Act does not exempt the driver of
the dominant car from exercising proper care and attention.

After the payment made by Miss Thériault, which payment also bene-
fited to those who were with her jointly and severally liable, Jongers
was entirely disinterested from the case and could not further exercise
any claim against the three defendants, but Miss Thériault could
recover from the other defendants the share and portion of each
of them, though she was specially subrogated to the rights of Jongers.
As her cause of action against the other two resides in the judgment
of the trial judge, and as a party cannot be deprived of its rights
without being called properly in the case, the notice of appeal should
have been served upon her. She only continued the suit as testa-
mentary executrix and universal legatee to protect and defend the
rights of the original plaintiff Jongers.

The appeal here is merely to find if there is a joint and several liability
between the tort feasors. Miss Thériault is the only person with
sufficient interest, who may claim that the Court of Appeal erred
when it deprived her of her rights, without her being present in the
case as a party, to ask that the judgment of the trial judge be upheld.
As the English doctrine of equitable title and trustee with legal
title is unknown in the law of the Province of Quebee, Miss Thériault
should be made a party in this case.
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Per Kellock and Locke JJ.: The respondents ought to have served Miss
Thériault with the notice of appeal, as she was the only person
interested in maintaining the judgment. It is therefore proper that
she should now be added.

The fact that Brandon had the statutory right of way, as provided for
in ss. 7 of 5. 36 of the Quebec Motor Vehicles Act, does not, in the
circumstances, absolve him from his failure to act as he could
and should, had his inattention and probably also his excessive
speed not prevented his so doing.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, Province of Quebee (1), reversing the
judgment of the Superior Court, Loranger J., and dismissing
the appellant’s action in toto.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgments
now reported.

Philippe Brais, K.C. and Angus Ogilvie, K.C. for the
appellant.

Gustave Monette, K.C. and A. M. Watt for the respond-
ents.

The judgment of the Chief Justice and of Taschereau
J. was delivered by

TascHErREAU, J.:—On the 15th of October, 1941,
Alphonse Jongers, a widely known artist of the city of
Montreal, was a gratuitous passenger in an automobile of
which Miss Léontine Thériault was the registered owner.
Both were driving in a south-northerly direction on a road
called “La Montée des Sources”, and which is the dividing
line between the towns of Pointe-Claire and Dorval. At
the intersection of the Metropolitain Boulevard, near the
station of the Canadian National Railways at Strathmore,
a heavy truck with semi-trailer, driven by one of the
defendants Brandon, and belonging to the other defendant
Huctwith, collided with Miss Thériault’s automobile. As
a result of this accident Mr. Jongers was severely injured,
and claimed from Miss Thériault, Brandon and Huectwith
jointly and severally a sum of $15,998.02.

Mr. Justice Loranger of the Superior Court of Montreal
held that the accident was due to the ecommon fault of

(1) QR. [1946] K.B. 564.
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Miss Thériault and of the two other defendants, and con- Bﬁ
demned them jointly and severally to pay the sum of Ta#emuvwr
$8,500 plus interest and costs. Although his statement g2 e
was a mere obiter dictum, the learned judge expressed =Erau
the opinion that Miss Thériault was responsible for thisTaschereauJ.
accident in a proportion of 20 per cent, and that 80 per
cent should be borne by the two other defendants.

Dissatisfied with this judgment, the defendants Brandon
and Huctwith appealed to the Court of Appeal of the
Province of Quebee, but did not serve the notice of appeal
upon the other defendant Miss Thériault, who had filed a
separate defence. Before the case was heard by the Court
of Appeal, Miss Thériault paid to Mr. Jongers the amount
of the judgment, namely $8,500 plus interest and costs,
and obtained from Mr. Jongers a subrogation of his rights
against Brandon and Huctwith. Later, but also before the
hearing of the case, Mr. Jongers died appointing by his
Will Miss Thériault as his testamentary executriz and
universal legatee, with the extraordinary result that Miss
Thériault who was the defendant before the Superior Court,
but who was not personally a party before the Court of
Appeal, having merely continued the suit, is now plaintiff-
appellant es-qual. before this Court.

The Court of Appeal (1) maintained Brandon’s and
Huctwith’s appeal and dismissed the action in toto. The
Court came to the conclusion that only Miss Thériault was
to be blamed for this accident, and absolved completely
Brandon and Huectwith. Mr. Justice St-Jacques, dissent-
ing, would have dismissed the appeal confirming the
judgment of Mr. Justice Loranger, and Mr. Justice Mar-
chand who is also dissenting, would have allowed the
appeal, but merely in order to reduce the amount of the
judgment a quo from $8,500 to $6,036.02. He expressed
the opinion that Miss Thériault was not negligent, and
that the accident was entirely due to the fault, negligence
and imprudence of the driver of the truck.

I had the advantage of reading the reasons of my
brother Kellock and I fully agree with him in his con-
clusions on the merits of the case. As he does, I think
that this unfortunate accident is the result of the common
fault of the three defendants. I also believe that he has

(1) QR. [1946] K.B. 564.
5720—4 e
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% given the proper interpretation to subsection 7 of section
Tatriavir 36 of the Motor Vehicles Act, which to my mind, does not
Huorwms ©Xempt the driver of the dominant car from exercising

eraL  proper care and attention. I would like however to add

Taschereau J. the following considerations on another aspect of the case.
- As I have already stated, Mr. Justice Loranger main-
tained the action for $8,500 against the three defendants
Miss Thériault, Brandon and Huctwith, jointly and

severally.

It happened, however, for a reason of which we are
not aware, that when Brandon and Huctwith appealed to
the Court of King’s Bench of the Province of Quebec, they
did not serve their notice of appeal upon Miss Thériault,
serving it only upon Mr. Jongers’ solicitors. It was some
time after the case had been brought before the Court of
Appeal that Miss Thériault, personally or through her
insurers, paid to Mr. Jongers the full amount of $8,500 plus
interest and costs. This payment to my mind benefited
not only to Miss Thériault, but also to those who were
with her jointly and severally liable. Section 1103 c.c. is
clear:—

1103. There is a joint and several obligation on the part of the
codebtors when they are obliged to the same thing, in such manner that
each of them singly may be compelled to the performance of the whole
obligation, and thet the performance by one discharges the others toward
the creditor.

It necessarily followed that Mr. Jongers who was paid,
was entirely disinterested from the case, and that he ecould
not further exercise any claim against Miss Thériault nor
against Brandon and Huectwith. Mazeaud says in his
“Traité de la responsabilité civile, délictuelle et contrac-
tuelle”, Vol. 2 p. 753:—

Mais il va de sol qu'elle (la victime) ne saurait se faire payer le tout
par chacun; on sait que la victime ne peut obtenir autre chose que la
réparation du dommage qu'elle a subi; une fois qu’elle est indemnisée
par Pun son action se trouve done éteinte contre les autres.

By the payment that she made, Miss Thériault in view
‘of section 1118 C.C. could recover from the others the share
and portion of each of them, though she was specially
subrogated in the rights of Mr. Jongers. She, therefore,
instituted proceedings before the Superior Court of Mont-
real, claiming from Brandon and Huctwith an amount
proportionate to their liability which she, following Mr.
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Justice Loranger’s suggestion, estimated to be 80 per cent. 1948
Her cause of action in this second action taken by her G
against Brandon and Huctwith, resides in the judgment g 2
given by Mr. Justice Loranger. This is clear under section  ®rau
1118 C.C., and she was obviously the main interested party TaschercauJ.
in the Court of Appeal (1), and I have no doubt that the —
notice of appeal should have been served upon her. She
had acquired the right to recover against Huctwith and
Brandon as a result of the judgment of Mr. Justice
Loranger, and I fail to see how she can lose this right,
which is the basis of her action, by this judgment of the
Court of Appeal (1), when she had ceased to be a party
in the case. The Court of Appeal (1), having allowed the
appeal, made this cause of action disappear, and Miss
Thériault’s second action will necessarily fail, there being
no more debt to be apportioned between her and Brandon
and Huctwith. It is a rule of law universally admitted by
the courts of the Province of Quebec, and reaffirmed by
this Court on many occasions, that a party cannot be
deprived of its rights without being called properly in the
case. Vide Burland v. Moffatt (2); La Corporation de la
Paroisse de St-Gervais v. Goulet (3); Christin v. Piette
(4).

It has been submitted that Miss Thériault, having been
allowed, after Mr. Jongers’ death, to continue the suit
“en reprise d’instance” in the Court of Appeal, was properly
in the case, not solely for the purpose of asserting the rights
of the original plaintiff Jongers, but also to assert her own
personal rights. With this proposition, I cannot agree,
and I am of opinion that when she continued the suit as
testamentary executriz and universal legatee, it was merely
to protect and defend the rights of the original plaintiff
Jongers. Under Mr. Jongers’ Will she was made testa-
mentary executriz, and it is in that quality that for the
purpose of the execution of the Will, she was séized as legal
depositary of the moveable property of the estate.

It follows that the Court of Appeal could not deprive
her of her personal rights because she was not a proper
party in the case, but it follows equally that, as representing
Mr. Jongers, she has no more interest in the present appeal

(1) Q.R. [1946] K.B. 564. - (3) [1931]1 S.C.R. 437,
(2) 11 8.C.R. 76 at 89. (4) [1944]1 8.C.R. 308.
5720—43
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than Mr. Jongers would, to ask this Court to set aside a

THERIAULT judgment of the Court of Appeal which declares that
Huowwmre She has lost her cause of action in her suit agamst Brandon

ET AL

and Huctwith. Her only interest es-qual. is that J ongers

Taschereau J. was ordered by the Court of Appeal to pay the costs in

both courts.

The htlgatlon here is merely to find if there is a joint
and several liability between the tort feasors, and when
this has been determined, it may not be raised again in the
second action between Miss Thériault and Brandon and
Huctwith, where only the apportionment of the liability
will have to be established. Miss Thériault is the only
person with sufficient interest, who may claim that the
Court of Appeal erred when it deprived her of her rights,
without her being present in the case as a party, to ask
that the judgment of the trial judge be upheld.

Under the English system, a similar situation would not
arise because Jongers, having subrogated Miss Thériault
in all his rights would be a trustee having the legal title,
while Miss Thériault would have the equitable title. He
would, therefore, represent her before the Court as a party
and she would be properly in the case. But, this con-
ception is unknown in the law of the Province of Quebec.
This is a case, I believe, where in view of our rules giving
us wide powers, Miss Thériault’s application to be made a
party should be allowed. Her interest is surely sufficient
to permit her to intervene in this appeal between other
parties, and to pray that the judgment of the Court of
Appeal be set aside. As the matter has been fully argued
by all parties, it seems quite unnecessary to hear any
further argument on the point.

I would allow the appeal and restore the original judg-
ment with costs. But in view of the special circumstances
of the case, there should be no costs in the Court of Appeal
to either party, and no costs of the application to be added
in this Court.

Ranp J.:—I would allow the appeal and restore the
judgment at trial with costs to go as proposed by my
brother Taschereau.
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The judgment of Kellock J. and Locke J. was delivered by

1948

93

Krrrock, J.:—This is an appeal from a judgment of Tagsmour
the Court of King’s Bench, Appeal Side, of the Province Huoowms

of Quebec, dated the 26th of June, 1946 (1), reversing a

ET AL

judgment of the Superior Court. The action was brought geloek J.

by one, Jongers, against both the appellant and the
respondents for damages for personal injuries sustained by
Jongers on the evening of October 15, 1941, in a collision
between a truck owned by the respondent Huectwith and
driven by the respondent Brandon and an automobile
owned and driven by. the appellant in which the plaintiff
was a passenger, the plaintiff alleging negligence on the
part of both drivers. Judgment was given against the
defendants jointly and severally for $8,600 and -costs.
Although the learned trial judge did not expressly so find,
for the reason that there was no issue on the point between
the defendants, he expressed the opinion that the degrees
of negligence as between Brandon and Miss Thériault were
80 per cent and 20 per cent respectively.

The respondents appealed to the Court of King’s Bench
and pending the appeal the plaintiff Jongers died, leaving
Miss Thériault his executor and universal legatee. This
had the effect, under Article 269 of the Code of Civil
Procedure, of a stay. The respondents, who had not served
‘their notice of appeal upon Miss Thériault, their co-
defendant in the action, thereupon took the necessary pro-
ceeding in pursuance of Article 273, and in answer ‘thereto
Miss Thériault, upon petition pursuant to Article 271,
obtained an order permitting her to continue.

Pending the appeal also, and prior to the death of the
plaintiff, Miss Thériault, or her insurers, paid the judgment
and costs in full and obtained an assignment. She
also commenced a new action in the Superior Court
against the respondents for the recovery of 80 per
cent of the judgment debt. Following upon the judgment
of the Court of Appeal in this action the respondents
moved in the second action to be allowed to amend their
defence by alleging that the judgment of the Court of
King’s Bench constituted chose jugée as against the appel-
lant. When the present appeal was opened before this

() Q.R. [1946] KB. 564.
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court the question arose as to the effect of the payment
of the judgment upon the rights of the parties to this appeal
and I proceed to consider that matter first.

It is common ground between the parties that the
obligation of the defendants toward Jongers under the
judgment at trial was joint and several. Accordingly, by
reason of Article 1107 of the Civil Code Jongers had the
right to enforce the judgment in full against any of the
judgment debtors, but by reason of Article 1117 each of
the defendants as between themselves was liable for his
proper share which, in the circumstances here present,
would be governed by the respective degrees of negligence.
Under Article 1118 provision is made entitling one of a
number of joint and several debtors who has paid in full
to recover the proper shares of the others.

Miss Thériault having paid the judgment in full became
entitled under Article 1155 to a conventional subrogation

‘which she in fact obtained and she also became subrogated

to the position of Jongers by operation of law under Article
1156, paragraph 3. Accordingly, had there been no appeal
Miss Thériault, having paid, could have relied upon the
judgment as establishing the amount of the judgment debt
as between herself and her co-defendants and also as a
basis for recovery, in another proceeding of course, of
contribution pursuant to Article 1118. In that state of
affairs the present respondents appealed but did not make
her a party.

In my opinion the respondents ought to have served
the appellant with notice of the inscription in appeal. She
was an “opposite” party within the meaning of Article
1213 of the Code of Procedure and entitled, even before
payment of the judgment, to be heard in opposition to the
appeal. On payment, she would still, in my opinion,
having acquired the rights given her by Article 1118 of
the Civil Code, have been entitled to oppose the appeal,
for the reason that she, and she alone, was then interested
in maintaining the judgment. The rights acquired by the
appellant, however, merely by reason of the death of
Jongers, were no higher than those of the deceased himself
with respect to the judgment. Her testator had ceased
to be interested in the judgment prior to his death and
had no interest to pass on to her under the judgment then.
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I take the law to be, as stated by my brother Taschereau,
that the appellant did not acquire status to rely on her
rights under Article 1118 by the continuance of the suit. It
was therefore necessary for the appellant to become a
party to the appeal in her personal capacity in order to
agsert those rights. As the respondents should have made
her a party in the first instance, it is proper that she should
now be added under the provisions of Rule 60.

Turning to the merits, the accident out of which this
litigation arises took place on the evening of the 15th of
October, 1941, at a time when it was sufficiently dark to
require the use of lights by both the automobiles involved.
The appellant was driving northerly on a road known as
Montée des Sources. She was in the act of crossing the
concrete strip, some 22 feet in width, occupying the
northerly section, (which alone was in use) of the Metro-
politain Boulevard, a highway running east and west, and
her car had reached the asphalt shoulder to the north with
only the rear wheels remaining on the concrete when it was
struck on the right rear by the right front of the respond-
ent’s truck, then travelling west.

In the Superior Court the learned trial judge was of
opinion that the appellant was negligent in that without
knowing the exact speed of the approaching truck she
ventured across, miscalculating both the distance which
the truck was away and its speed. He was also of opinion
that the respondent, Brandon, driver of the truck, was
negligent in failing to pay any attention to a warning sign
located some 560 feet east of the intersection requiring the
speed of vehicles at that point to be reduced to 20 miles
an hour and also in disregarding another sign indicating the
intersection itself. He held that the fact that Brandon
was approaching from the appellant’s right did not relieve
him from all obligation with respect to other drivers, such
as the appellant, who might require to eross the boulevard
at the intersection and that he had proceeded without
regard to such obligation and the signs, at such a great
speed- that, upon observing the appellant’s automobile 90
feet in front, he was unable to avoid a collision. The
learned judge found that Brandon lost control of his truck
on seeing the appellant’s car and that he had travelled a
distance of 200 feet after the impact with his brakes on
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}_9f before coming to a stop. He concluded that had Brandon
Tafravrr been driving at the rate of speed permitted by law and
Huenyme FeQuired by prudence in the circumstances he would have

erat  had time to stop or to slow up sufficiently to pass behind
Kellock J. the appellant’s car which had in fact nearly completed its

——  crossing. ‘ ,

The Court of Appeal by a majority allowed the appeal,
being of opinion that the negligence of the appellant was
the sole cause of the collision, Brandon having the right-
of-way. The formal judgment proceeds upon the basis
of an assumed admission of the appellant that she did not
stop before entering upon the cement strip as required
by law but had stopped at a point some 120 feet to the
south and that she did not look to her right from that
point at any time before entering on the concrete.

The appellant has, in' my opinion, clearly established
that the judgment is founded upon a misconception of the
evidence with respect to the place where she stopped. In
fact Gibsone J., who with McDougall and Barclay, JJ.,
compose the majority, finds as one of the admitted facts
that the appellant stopped at the cement strip. This
misconception has apparently arisen due to the fact that
the Metropolitain Boulevard, when completed, will consist
of two cement strips with a substantial intervening space
and that entry to the boulevard will be protected by a
stop sign to be located south of the southerly strip. At
the time of the accident however, as already stated, the
northerly strip alone had been constructed and the stop
sign was located a few feet to the south of its south edge.
It was at this stop sign that the appellant in fact stopped.

The respondents’ truck consisted of a tractor and a semi-
trailer weighing, with load, approximately ten tons.
According to Brandon his truck was about 90 to 100 feet
from the intersection when he first saw the appellant who
was then, he said, about 100 feet south of the concrete.
At that time he sounded his horn. Seeing that the appellant
was not going to stop he swerved to the left, striking the
appellant’s car on the right rear with the righ front of his
truck. He says that he got over on to the soft shoulder
on the south side of the highway and ultimately got back
on the cement, coming to a stop at the point where his
truck was found by the police some 200 feet west of the
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intersection. He stated that he was approximately 50
feet from the intersection when he applied his brakes,
his speed being about 30 miles per hour. He has no idea
of the speed at which the appellant was travelling. He
would only say that her car was in motion.

Evidence accepted by the learned trial judge establishes
that the respondents’ truck left skid marks commencing
approximately at the point of impact and continuing
some 200 feet to the truck in the position which it ulti-
mately came to a stop. The learned judge does not accept
Brandon’s evidence that he went off on the south shoulder
nor his evidence as to the speed at which he was travelling.
I find it impossible to reconcile the evidence of Brandon
that the appellant’s automobile was approximately 100
feet south of the pavement when he first saw it, his own
truck being at that time an equal distance from the inter-
section, with the evidence that the appellant’s car subse-
quently and immediately before entering upon the pave-
ment came to a stop but was nonetheless almost across the
pavement when struck by Brandon. Leaving aside for the
moment the effect of the statute to which I shall refer,
there was ample evidence in my opinion upon which the
learned trial judge could reach the conclusion that Brandon
was negligent in the respects found and that such negli-
gence was & contributing cause of the accident. The
finding of negligence against the appellant by the learned
trial judge has not been appealed against.

There remains for consideration the effect upon the facts
of ‘this case of subsection 7 of section 36 of the Motor
Vehicles Act, R.S.Q., 1941, c. 142. So far as material it
provides that:

At bifurcations and at crossings of public highways, the driver of a
vehicle on one of the roads shall give the right-of-way to the driver
of a vehicle coming to his right on the ‘other road.

It is contended on behalf of the respondents that the |

effect of the subsection is to place a duty upon the driver
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of the servient car to yield the right-of-way which is |

“absolute” and from which “nothing in the conduct of the
dominant car can possibly excuse it”. The decision of this
court in Swartz v. Wills (1), is relied upon as establishing
this proposition. In that case the court had to consider

(1) [19351 S.C.R. 628.
5721—1
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in relation to the facts of the case there under consideration,
a section of the Highway Act of British Columbia to some-
what the same effect but which included a provision, not
in the Quebec legislation, that the provisions of the section
should not excuse any person from the exercise of proper
care at all times.

In Carter v. Van Camp and Anderson (1), the motor car
of the respondent Anderson proceeding south came into
collision at a street intersection with an automobile driven
by the appellant, proceeding west.

In delivering the judgment of himself and the present

Chief Justice, Anglin J., as he then was, said at page 161:

An outstanding fact is that the defendant Carter was to blame for an
admitted violation of s. 85 (1) of the Highway Traffic Act (R.S.0. 1927
e. 251) and was, therefore, guilty of fault causing the collision, either
solely or jointly with his co-defendant.

The subsection in question provided that where two
people in charge of vehicles approach a cross-road or inter-
section at the same time, the person to the right hand of
the other vehicle should have the right-of-way.

It will be observed that in the passage to which I have
referred Anglin J. is dealing with negligence causing “the
collision”, This passage is quite inconsistent with the view
that the statutory right-of-way was “absolute” in the
sense contended for by the present respondents.

Duff J.,, as he then was, whose judgment in the Swartz
case (2) is chiefly relied upon by the respondents in the
case at bar, said also in the same case (1) at page 165:

Moreover, the considerations advanced by Grant, J. A., seem quite
adequate to support the conclusion that Anderson, if he had been driving
with proper circumspection, must have realized that, in proceeding as he
did, he was incurring grave risk of a collision, if one accepts the testimony
of the witnesses who speak to the facts mentioned by Grant, J. A., as the
learned trial judge did. I cannot perceive any ground upon which this

finding of the learned trial judge, whose province it was to evaluate
the testimony of the witnesses, can be set aside or disregarded.

This also is quite inconsistent with the respondents’
contention. Therefore when the court in the Swartz case
(2), proceeded to inquire “whether the defendant, although
he had the right-of-way, exercised proper care”, cannot
be taken to have done so merely because of the presence
in the British Columbia statute of the words already
referred to.

(1) [1930]1 5.C.R. 156. (2) [1935] S.C.R. 628.
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Further, in Royal Trust Company v. Toronto Trans-
portation Commission (1), Davis, J., delivering the judg-
ment of himself, Duff, CJ.C,, and Cannon, J. (who had
delivered the judgments in the Swartz case, Davis J. himself
having concurred with Cannon J.) said at page 674:

But the existence of a (statutory) right-of-way does not entitle the
motorman on the street-car to disregard an apparent danger that con-
fronts him.

This was said with reference to a right-of-way in favou
of a street-car but that does not in my opinion affect the
point under consideration. In that case the operator of
the street-car and the driver of the automobile which
collided with each other were both held guilty of negligence
contributing to the accident, a result which could not have
been reached had the right-of-way of the street-car been
regarded as of the nature for which the respondents here
contend. Davis J. applied to the circumstances of the

case before him the test laid down by Lord Dunedin is-

Fardon v. Harcourt-Rivington (2):

The root of this Hability is negligence, and what is negligence depenos
on the facts with which you have to deal. If the possibility of the danger
emerging is reasonably apparent, then to take no precautions is negligence;
but if the possibility of danger emerging is only a mere possibility whick
would never occur to the mind of a reasonable man, then there is no
negligence in not having taken extraordinary precautions.

He then concluded:

In my view, had either the motorman on the street-car or the driver
of the automobile used due care or caution, the collision would not have
taken place; and that was substantially the view taken by the learned
trial judge.

Applying the above to the case at bar, it is evident
that Brandon was oblivious to other traffic, such as the
appellant, whom, notwithstanding what he says, he did not
see as he ought to have seen, and whom had he been paying
proper attention, he could have avoided, if by no other
means, by the slightest deviation of his vehicle to the
south. This in effect is the finding of the learned trial
judge, and therefore the fact that he had the statutory
right-of-way does not, in the circumstances, absolve him
from his failure to act as he could and should, had his
inattention and probably also his excessive speed not pre-

(1) [1935] S.C.R. 671. (2) 48 T.L.R. 215 at 216.
5721—1%
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% vented his so doing. I am therefore of opinion that the’
Tafrnvrr learned trial judge was right in the conclusion to which
Hucz;wrrn he came. ¥/

ET AL The respondent pleaded that there existed at the time

Kellock J. of the accident the relation of master and servant as

T  between Jongers and the appellant, and that Jongers was

entitled to judgment for an amount proportionate only

to the negligence of Brandon. The learned trial judge was

of the opinion that the question was concluded by the

ownership of the automobile being in Miss Thériault and

therefore gave judgment for the whole amount. I do not

think, with respect, that the fact of ownership concluded

the inquiry, but as a determination of the issue will affect

the amount of recovery only and as that is now the subject

of the second action now pending, I think it will be more
satisfactory to leave the matter to be there determined.

With respect to the damages awarded I do not think
it is possible to question the amount awarded, even 1f I
were of the view that I should not have been disposed to
allow as much.

I would therefore allow the appeal with costs, set aside
the judgment of the court below and restore the judgment
at trial. There should be no costs in the Court of Appeal
or of the application of the appellant to be added in this
Court.

Appeal allowed with costs and judgment of the trial
judge restored.

Solicitors for the appellant: Brais & DeGrandpré.

Solicitors for the respondents Foster, Hannen, Walt
& Stikeman.
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CENTRAL JEWISH INSTITUTE . 1947
APPELLANT; ——

(DEFENDANT) . .vuvniininnninnnnn. ? #*Dec.3,4
AND *1;18

THE CORPORATION OF THE CITY *Feb. 3

OF TORONTO (PLAINTIFF) ...... } RespoNDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Municipal Law—The Mumwicipal Act, R.8.0. 1937, chapter 266, as enacted
by the Statutes of Ontario, 1941, chapter 35, section 13—Part of
building and lands eppurtenant used for school purposes on date of
passing of by-law setting up restricted area—Whether exempt from
by-law under provisions of section 408 (2) of the Municipal Act.

Held: On the date of the passing of the by-law the building and the
lands appurtenant, were being used for a purpose not permitted by
the by-law and therefore under the provisions of The Municipal Act,
section 406 (2), the by-law did not apply.

Held: In considering the application of subsection 2 of section 406 of
The Municipal Act, the important date is the date of the passing
of the by-law, and not the date such by-law is approved by the
Municipal Board. If on the date of the passing of the by-law a part
of a building is used for a purpose prohibited by the by-law, the
building as a whole is exempt.

Toronto Corporation v. Roman Catholic Separate Schools Trustees [1926]
A.C. 81 and Re Hartley and the City of Toranto (1925) 56 OL.R.,
433, considered and distinguished.

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of Barlow J. (2) in
favour of the respondent.

The facts are not in dispute. The only question raised
on the appeal is whether or not the city by-law, prohibiting
the use on Avenue Road of any land for any purpose except
a detached one-family dwelling house or the office of a
physician or dentist located on the first floor of a detached
one-family dwelling house used by such physician or
dentist as his private residence, applied to the property
owned by the Central Jewish Institute when the by-law
was passed and on which it purported to carry on a school.
Under the Act empowering the city to pass such by-law
it would not have applied if the premises on the date of
the passing of the by-law were in fact used for school
purposes.

*PreseNT: Kerwin, Taschereau, Rand, Kellock and Locke JJ,
(1) [1947]1 O.R. 425. (2) [1947]1 O.W.N. 318.
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The trial judge held that on the date of the passing of
the by-law the appellant only used a very small portion
of the premises for a summer school for small children
and the actual use of the premises on that date was as a
residence and guest house. The Court of Appeal, held
that the building was used to a very limited extent for
school purposes and the principal use was that of a rooming
or guest house. Both courts held that the use made by
the appellant of the premises did not come within that
contemplated by subsection 2 of section 406 of The
Municipal Act.

J. R. Cartwright K.C. and 8. Allen for the appellant.

F. A. A. Campbell K.C. and J. N. Herapath for the
respondent.

The judgment of Xerwin and Locke, JJ. was delivered
by

Kerwin J.:—The appellant, Central Jewish Institute,
is the defendant in an action brought by the respondent,
the Corporation of the City of Toronto, claiming an
injunction restraining the appellant from using certain
premises known as 561 Avenue Road, in the City of
Toronto, as a school or as a nursery school, contrary to
the provisions of By-law 16654, passed by the Council of
the Corporation on July 24, 1946, and approved by the
Municipal Board, September 24, 1946. This by-law was
passed and approved in conformity with the provisions of
section 406 of The Municipal Act, R.S.0. 1937, chapter
255, as enacted by the Statutes of Ontario, 1941, chapter
35, section. 13. As thus enacted, section 406, so far as
pertinent, is as follows:—

406 (1) By-laws may be passed by the Councils of local municipali-
ties— i

1. For prohibiting the use of land, for or except for such purposes
as may be set out in the by-law, within any defined area or areas or
abutting on any defined highway or part of a highway.

2. For prohibiting the erection or use of buildings, for or except

> for such purposes as may be set out in the by-law, within any defined

arez or areas or upon land abutting on any defined highway or part
of a highway.
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(2) No by-law passed under this section shall apply to any land
or building which, on the day of the passing of the by-law, is used or
erected for any purpose prohibited by the by-law, so long as it continues
to be used for that purpose * * *

(3) No part of any by-law passed under this section shall come
into force without the approval of the Municipal Board.

The appellant had for some years operated on University
Avenue in the City of Toronto what is described in the
evidence as a “progressive” school for children from two
to ten years of age. According to one of the teachers, the
term “progressive” indicates that the children “are allowed
to progress at their own speed, they: are allowed a little
more freedorh.” The clagses ran from nursery, pre-
school (junior kindergarten and kindergarten) to grade
school. No summer school had ever been held there. It
became necessary for the appellant to acquire new
premises for its school and by a written document of June
25, 1946, the appellant offered to purchase the premises
known as 561 Avenue Road, Toronto, from one Greenhill
with the purpose of carrying on its school there. This
offer was accepted on June 27, 1946, at which date the
property was not subject to any restrictions nor was the
use to which it might be put limited in any way by any
by-law. Greenhill was then using the house on the
premises as a boarding house or rooming house, described
in the evidence as a guest house. One thousand dollars
was paid as a deposit, a mortgage of $26,500 was to be
assumed, and the balance was to be paid on September
1, 1946, when possession was to be taken.

Presumably hearing of an agitation by adjoining owners
to have the council of the Corporation pass a restrictive
by-law, the appellant, on July 12, 1946, made a supple-
mentary agreement with Greenhill by which the deposit
on the property was increased by $5,000, which was
immediately paid. Clauses 2, 3 and 4 of the supplementary
agreement provide as follows:—

2. Possession of the whole of the premises without prejudice to the
rights of the Parties to be given to the Purchaser July 15, 1946, with
right to re-model in its discretion; provided that the present occupants
of the premises may be allowed to remain undisturbed until the 1st day
of August, 1946.
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3. Mr. Greenhill to be allowed the use and occupancy of one room
and kitchen and garage apartment for his personal use and such space
in addition as he may require for furniture, etc., until the 3lst day of
August, 1946.

4, Date for closing this transaction to be August 31, 1946.

In accordance with clause 2 of this supplementary agree-
ment, a number of children and three teachers went on
the property on July 15, 1946, and from then until the
by-law was passed, the grounds and part of the building
were used by teachers and children as a nursery school

* for very young children. As the trial judge finds, at least

five children were brought to the premises, although some
witnesses put the attendance between the relevant dates
as high as fifteen or eighteen, and what was conducted
was really a summer school—most of the time being spent
outdoors and only inside when the weather was inclement.
The trial judge states:—

Certain of the defendant’s witnesses gave evidence to the effect that
prior to the 24th of July, 1946, the kitchen and a ground floor room was
used. ‘Their demeanour, however, does not impress me. Furthermore,
during this time the vendor was still carrying on a guest house with
a full complement of furniture in the house.

There is no doubt that Greenhill still had a considerable
part, if not all, of his furniture in the house but he was
disposing of it from time to time and, at the most, there
were only about three to five guests and they were under
notice to leave. Furthermore, in addition to the witnesses
for the appellants, Mrs. Ferguson, called by the respondent,
testified that when it rained she thought there was a base-
ment to which the children went.

The appellant argued that the use made by the appel-
lant of the premises should be taken to be that of the
date of the approval of the by-law by the Municipal Board.
If that contention were sound, it would be sufficient to
dispose of the matter and allow the appeal because it is
not denied that by September 24, 1946, the date of the
Municipal Board’s order, the appellant was using the
premises for every kind of a school conducted by it. It
has been assumed in all the cases to which we were referred
that the important date was the passing of the by-law.
That this is the proper conclusion is apparent in my view
from a comparison of the provisions of subsection 2 and
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subsection 3 of section 406 of the Act. The former refers
to the use of any land or building on the day of the passing
of the by-law, while the latter provides that no part of
any such by-law passed under the section shall come into
force without the approval of the Municipal Board.

The trial judge (1), and the Court of Appeal (2), seem
to have proceeded on the ground that the principal use of
the premises on July 24, 1946, the date of the passing of
the by-law, was as a residence and guest house and that,
therefore, the appellant was not within the exception in
subsection 2, section 406, of The Municipal Act. Mr.
Justice Hogg, speaking for the Court of Appeal, states:—

The building, number 561 Avenue Road, was used to a very limited
extent for school purposes on July 24, 1946; the principal use of the
house was, on that date, that of a rooming or guest house.

In my view this is not the determining factor. The
extent of the user of premises as a school would vary from
time to time and in the months of July and August it is
well-known that the pupils in the ordinary classes are on
vacation. It is true that the appellant had not conducted
a summer school on University Avenue but there was
nothing to prevent it commencing such a school as part of
its curriculum. According to the evidence, a nursery
school is part of the course provided by the appellant and
the mere fact that no grade classes were held on the Avenue
Road premises prior to the date of the passing of the by-
law does not prevent the application of subsection 2 of
section 406 of The Municipal Act. It is not necessary
that the entire premises, that is every room in the building,
be used. While a bona fide intention to use is not sufficient,
as has been decided by the Judicial Committee in Toronto
Corporation v. Roman Catholic Separate Schools Trustees
(3), it is an important element in considering the evidence
as to actual user. There is no doubt, in the present case,
as to the purpose of the appellant in purchasing the
premises nor, I think, is there any real doubt on the
evidence as to what it did. This is not a case of disturbing
concurrent findings but of accepting the facts as found
and of drawing the proper legal conclusions therefrom.
The appellant took steps during the summer vacation,

(1) [1947]1 O.W.N. 318. (3) [1926] A.C. 81.
(2) [1947]1 O.R. 425. ’
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E‘!f in an endeavour to brihg itself within subsection 2 of
Cenear,  Section 406 of the Act and, in my opinion, has succeeded

IIJ{‘?TVIEESI?TE in so doing. It actually used the premises as a school and
v the mere fact that it was a nursery summer school does

Crry . X .
Torowro DOt prevent the appellant increasing the number of pupils

Kerwin J. OF enlarging the scope of its activities so as to conduct

—  classes not in operation at the relevant time. We are not

concerned, in the present appeal, with any question of
erecting new buildings.

A similar result was arrived at by Middleton, J., in
Re Hartley and City of Toronto (1), and his decision was
affirmed by the Court of Appeal for Ontario (1925) 56
O.LR. 433. It is argued that this decision is in conflict
with that of the Privy Council already mentioned but I
am satisfied that this is not so. The Separate Schools case
had also been decided in the first instance by Middleton,
J., and his judgment had been affirmed by the Court of
Appeal (1923) 54 O.L.R. 224, when the Hartley case came
before him and he found no conflict. Later, the decision
in 54 0.L.R. was reversed in this Court (1924) S.C.R. 368,
and to some extent at least the decision of the majority
of the Court of Appeal in the Hartley case, delivered by
Hodgins, J. A., was based upon the reasons for judgment
of this Court. This latter judgment was subsequently
reversed by the Judicial Committee. However, there is no
conflict between the judgment of the Privy Council and
the decisions of the trial judge and the Court of Appeal in
the Hartley case and in my opinion the latter were correctly
decided. In any event, I can find nothing inconsistent
between what I have suggested is the proper construction
of the word “used” in subsection 2 of section 406 of the
Municipal Act and the reasoning and decision of the
Judicial Committee. In fact the latter were concerned
with a separate piece of property that was fenced off from
the remainder of what had been purchased by the Trustees,
and that was in the separate possession of a third party
and that had not been used at all at the relevant time
by the Trustees.

There remains but to add that in my view the decisions
referred to in the judgment of the Court of Appeal as to

(1) (1924) 55 O.L.R. 275.
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the meaning of the words “actually used and occupied” in
various Assessments Acts have no application to the present
case. The appeal should be allowed and the action dis-
missed with costs throughout.

TascHEREAU J.:—I agree that this appeal should be
allowed and the action dismissed with costs throughout.

RaND J.:—The facts of this case, for the purposes of
decision, are virtually identical with those in re Hartley and
City of Toronto (1). But the Court of Appeal has held
that that judgment, based, as it is said, on reasoning of
this Court in Board of Trustees of Roman Catholic Separ-
ate Schools v. City of Toronto (2), rejected by the Judicial
Committee, [1926] A.C. 81 was, in effect, by the last
judgment reversed; and whether that conclusion is sound
is a question raised at the threshold of the appeal.

In the earlier case, the issue was whether the school
board was within the exemption that applied “to any
building in course of erection, the plans for which have
been approved by the City Architect prior to the date of
the passing of the by-law”. The school board had pur-
chased two adjoining lots with a building on each. Plans
had been prepared for the construction of one school
building on both lots. They were submitted to the City
Architect on September 15, 1921. On September 20th,
a mandamus to the Architect was sought for the issue of a
permit for the building. On September 26th the restrictive
by-law was passed. The question was this: for the
purposes of the exemption, assuming the “right” to the
permit as being intended to be preserved, was the Court
to take as done what should have been done and treat the
situation as if the permit had issued before the passing of
the by-law? Speaking for the majority -in this Court,
Duff, J. (as he then was) at p. 374, used this language:

The right of the owner of land, therefore, to make use of it, subject
to the existing by-laws, in the erection of such buildings upon it as he
thinks proper to erect, is preserved inviolate down to the point of time
when the restrictive by-law is actually passed, and thereafter, in the
limited degree prescribed, in the special cases mentioned. That right,
as Mr. Justice Middleton held in the case already cited, includes the
right to receive the mecessary permit for the erection of a building

(1) (1925) 56 O.L.R. 433. (2) [1924]1 S.C.R. 368.
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proposed to be erected in conformity with the law in force for the
time being. It is quite manifest that in the result, if effect be given
to the judgments of the Ontario courts, this right is denied the appellants.

In the Judicial Committee, Lord Chancellor Cave at

p. 86 comments on this:

With the greatest' respect for the opinion of the learned judges
composing the majority of the Supreme Court, their Lordships are unable
to concur in this reasoning. No doubt it is true that, unless and until
a by-law restricting the building upon any land is passed, the owner
of the land has a right, subject to the existing by-laws, to erect upon it
such buildings as he may think proper. But the whole object and
purpose of 8. 399A is to empower the city authority, acting in good faith,
to put restrictions upon that right with a view to the protection of
neighbour owners against that “grave detriment and hardship” to which
the learned judge referred; and the “status” or proprietary right of the
owner is limited by the powers of the city to be exercised for the
protection of his neighbours. If the reasoning of the learned judge is to
be taken literally, then in every case the “status” of the building owner
is to prevail, and that whether he has or has not deposited plans with
a view to building upon his land; and even if the sentences quoted refer
only to a case where plans have been deposited before the by-law is
passed, they yet go beyond the express terms of the statute.

What the Judicial Committee held was that notwith-
standing the wrongful refusal to issue a permit, the fact that
the plans had not been approved when the by-law was
passed rendered the exemption unavailable to the owner.

In re Hartley and Toronto (1), Hodgins, J.A., with
whom Magee J.A. concurred, begins his reasons with the
excerpt from the judgment of Duff, J. already quoted and
the additional sentence:

The protection of the existing status is a substantive element in the
purpose of the enactment.

Then he proceeds:

The application of this reasoning may create difficulties in the future
for the municipality, and it assumes that the city architect is bound
and entitled to act irrespective of any instructions to the contrary given
to him by the city council. Into that phase of the question it is not
necessary to enter, as it does not arise in concrete form here. But the
broad principle that the status quo is protected may stand irrespective
of that point, and it is our duty to adopt and apply it in the present
case, nowithstanding that the user of a building and not its erection is
in question. . .

The case before us is “use” and I see nothing in the
language of Duff, J. used as it .was by Hodgins, J.A. as a
general statement of the intendment of the statute, which
is misleading in relation to that particular exemption.

(1) (1925) 56 O.L.R. 433 at 434.



S.CR.] SUPREME COURT OF CANADA

What is emphasized uniformly in the Ontario court, in-
cluding the judgments in this case, is that it is the actual
use at the moment of the by-law, the “status quo” in the
use, as Hodgins, J.A. would say, that is preserved: and
the reasoning of Duff, J. goes no further. In this respect
I see not the slightest difference in the reasoning of the
Court of Appeal in the two cases. In both the same
enquiry was made: what was the actual use at the critical
time? The case of re Hartley remains then untouched by
the judgment of the Judicial Committee; but it is, of
course, open to be considered whether the mode of applying
the exemption in that case was a proper one.
The precise language of the statute is important:
No by-law passed under this section shall apply to any land or

building which, on the day of the passing of the by-law, is used or
erected for any purpose prohibited by the by-law * * *

It will be seen that the exemption is not to the existing
use but to the building; and there is no implication that
it is the whole of the building that must be so used or
that the use must be the sole use. The language would
be satisfied by 4 partial use as if, for instance, an owner
was carrying on a grocery store on the ground floor and
using the second storey for his home: could it seriously
be questioned that the use of the lower floor in such a case
would be protected by the exemption? If that same
business were extended to the upper storey, could it be
said that the exemption did not continue or was lost? The
building would still be used on the ground floor for the
prohibited purpose; the building as a whole would be
exempt; and I think it would necessarily follow that no
such extension could bring about a forfeiture of the exemp-
tion. In any case the question is whether a real use, in
good faith, is being made of the building, a use not merely
incidental to some other use, but possessing an individuality
of its own. That view of the statute seems to me to
underlie the decision of both Middleton J. and the Court
of Appeal in re Hartley, and I think it sound.

There is substantially no conflict of evidence as to
the use here. The appellant purchased the premises
for the school activities that were then being carried on in
other premises. They consisted of the training of the
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children from two to ten years of age, and the different
stages are denominated nursery or junior kindergarten,
kindergarten and grade. Admittedly they had not before
been carried on in summer, and I will assume that what
was done here in July when the grade department was on
holiday, was done to establish rights ahead of the move
then under way to bring about the restriction. That was
precisely the case in re Hartley and it was treated as the
unobjectionable exercise of rights of an owner. But it
was part of the existing or intended school establishment,
carried on appropriately to the season, and obviously it is
not necessary that there be use of all departments con-
temporaneously.

Mr. Cartwright raised also the point that the by-law
itself contains a clause to the effect that it “shall come
into force upon receiving the approval of the municipal
board”. That, in substance, is the language of the statute
providing that “No by-law passed under this section shall
come into force or be repealed or amended without the
approval of the Municipal Board”. What The Municipal
Act contemplates is the “passing” of the by-law by the
municipality and its “coming into force” upon the approval
of the Municipal Board. Here, the by-law itself contains
an endorsement, “(Passed July 24, 1946)”. That shows
on its face the distinction between “passing” and “coming
into force” and I cannot agree that the clause containing
the latter is intended to suspend the time when the by-law
is to be deemed to be “passed”.

I would, therefore, allow the appeal and dismiss the
action with costs throughout.

KerLrock J.:—On June 27, 1946, the appellant entered
into an agreement with the then owner, one Greenhill, to
purchase premises, described as street number 561 Avenue
Road in the City of Toronto. Those premises consisted
of a substantial dwelling and lands occupied therewith.
The agreement provided for the closing of the purchase
on or before September 1, 1946, on which date vacant
possession was to be given to the purchaser.

On June 27th the premises were occupied by Greenhill,
his family and certain roomers, as he conducted on the
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premises what is described in the evidence as a “guest
house”. On July 12th, no doubt in view of the imminence
of the passing of the by-law subsequently passed, the
appellant and Greenhill executed a further agreement in
writing which provided, inter alia, as follows:

1. The deposit to be increased by $5,000, payable forthwith.

2. Possession of the whole of the premises without prejudice to the
rights of the Parties to be given to the Purchager July 15, 1946, with
right to re-model in its discretion; provided that the present occupants
of the premises may be allowed to remain undisturbed until the Ist day
of August, 1946.

3. Mr. Greenhill to be allowed the use and occupancy of one room
and kitchen and garage apartment for his personal use and such space
in addition as he may require for furniture, etc., until the 31st day of
August, 1946.

4. Date for closing this transaction to be August 3lst, 1946.

The appellant had been conducting elsewhere in the
city what is referred to in the evidence as a “progressive”
school for children from two to ten years of age and
acquired the premises here in question with the intention
of transferring this school to it. In its original premises
the scope of the appellant’s school was a “nursery school,
pre-school and grade school.”

On July 15th the appellants brought from its other
premises certain of its school furniture and equipment and
began to operate in the new premises a summer school
for the younger children and it is this use being made of
the premises on July 24th which is relied upon as bringing
the case within subsection 2 of section 406 of The Municipal
Act.

The by-law passed on July 24th and subsequently
approved by the Municipal Board on September 24th, pro-
vided:

1. No person shall use any land within the areas of the City of
Toronto hereinafter deseribed, for any purpose except a detached one-
family dwelling house or the office of a physician or dentist located on
the first floor of a detached onefamily dwelling house used by such
physician or dentist as his private residence * * *

2. No person shall erect or use upon any land within the areas
described in section 1, any building for any purpose except a detached
one-family dwelling house or the office of & physician or dentist located
on the first floor of a detached one-family dwelling house used by such
physician or dentist as his private residence.
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1948 Section 406 of The Municipal Act, as enacted by 5 Geo.
cenmar VI, cap. 35, section 13, as amended by 7 Geo. VI, cap. 16,
JEWISE  qantion 11, is as follows:

InsTITUTE

v. 406—(1) By-laws may be passed by the councils of local munici-
,E)IEJNOTI; palities: . ‘ ‘
Kellook J Restricted Areas

_— 1. For prohibiting the use of land, for or except for such purposes as
may be set out in the by-law, within any defined area or areas or
abutting on any defined highway or part of a highway.

2. For prohibiting the erection or use of buildings, for or except for
such purposes as may be set out in the by-law, within any defined area
or areas or upon land abutting on any defined highway or part of a

highway.
* % %

(2) No by-law under this section: shall apply to any land
or building which, on the day of the passing of the by-law, is used or
erected for any purpose prchibited by the by-law, so long as it con-
tinues to be used for that purpose, nor shall the by-law apply to any
building the plans for which have prior to the day of the passing of the
by-law been approved by the municipal architect or building inspector,
so long as the building when erected is used for the purpose for which
it was erected.

(3) No part of any by-law passed under this section shall come
into force without the approval of the Municipal Board, and such
approval may be for a limited period of time only, and the Board may
extend such period from time to time upon application made to it for
such purpose.

Under the amending agreement of July 12th the posses-
sion retained by Greenhill of that part of the premises
which he continued to occupy was exclusive and this
possession was of right and in no sense permissive. The
extent to which the appellant had obtained possession from
him is clearly defined in the evidence of the respondent’s
witness, Klebanoff, who testified:

Q. Now carrying on from the 15th July, 1946, to the 24th July, 1946,
what part of the building was occupied from time to time during that
period by the school?

A. The lower floor and the kitchen.

Q. Was there any reason for that?

_A. Well, as Mr. Greenhill moved out, we occupied the rooms that
he moved from.

The “lower floor” was the basement. The kitchen was
on the ground floor.

It is to be observed also that the amending agreement
of the 12th of July, 1946, was expressly made “without
prejudice to the rights of the parties”. This provision
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was made no doubt to proteet the right of the appellant,
under the main agreement, to rescind the purchase by
reason of any objection to title it had raised which the
vendor might be unable or unwilling to remove, which
right would be lost by taking possession. Had such a
situation subsequently developed out of any requisitions
on title made by appellant, it could hardly have been said
that Greenhill in such circumstances would have lost his
right under the statute to carry on his business in the
premises which he in fact continued to use on July 24th
for the purpose of a guest house. Different parts of the
premises here in question were actually being used for two
distinet purposes not permitted by the by-law on the day
of its passing. This is by no means an unusual situation.
In my opinion, with respect, there is no warrant under the
legislation for any inquiry as to which is, as between two
or more actual uses of different parts of any given premises,
the predominating or most substantial and to ascribe the
entire use to the latter.

I agree with the view of the statute taken by my brother
Rand that the use being made of the building here in
question on the day of the passing of the by-law was
sufficient to bring it within the very words of section 406
(2) and as the building and the lands appurtenant were
being used by the appellant for a purpose not permitted
by the by-law, the by-law does not apply to them.

As said by Middleton, J. in the Separate Schools case (1),

at 519:

Paragraph (¢) (now s. 406 (2)) defines precisely the effect of the
by-law upon the situation existing at the date of its passing, and leaves
nothing to the discretion of the council or of the Court.

I think there is nothing in the Separate Schools case,
1926 A.C., 81, which is to the contrary of the view of the
statute above expressed. The building and the lands of
No. 14 and that part of No. 18, which was fenced off,
were being used on the day of the passing of the by-law
for school purposes, while the building on No. 18, together
with the remainder of the land, was being used for the
purposes of a boarding-house. Consequently the by-law
affected neither with respect to these particular uses. Of

(1) (1922) 22 O.W.N. 518.
5721—2
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course neither the building nor the remainder of the
lands of No. 18 could be later converted to school purposes.
Neither was being so used at the critical date.

In the Hartley case, 56 O.L.R., 433, the view taken of
the facts seems to have been that the purchaser was really
in possession of the whole building. That was not the
situation on the facts in the case at bar, but in my view
that makes no difference in the result.

I do not think that the use made of the premises by the
appellant after the school term recommended in September
was for a different purpose within the meaning of the
statute from the use being made of them on July 24th.
On the latter date the appellant was in possession of the
parts of the premises already referred to, including the
appurtenant land, with its furniture and equipment and
was operating therein and thereon one department of its
school, the other scholars being on holidays. In my
opinion that was sufficient to entitle the appellant to con-

‘tinue to use the premises on July 24th and subsequently

for its sehool.

Counsel for the appellant further submitted that the
critical date was not July 24th, when the by-law was
passed, but the 24th of September of that year, when the
by-law was approved by the Municipal Board and came
into force pursuant to the provisions of subsection 3 of
section 406. In my opinion this submission is not entitled
to prevail. The language used in subsection 2 is perfectly
plain by itself and when contrasted with the language used
in subsection 3 it is clear, I think, that the legislature
intended the language used in subsection 2 to have its
prima facie meaning.

For these reasons I would allow the appeal and dismiss
the action with costs throughout.

Appeal allowed with costs.
Solicitors for the appellant: Samuel Cohen.

Solicitor for the respondent: W. G. Angus.
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Assessment Act, Statutes Nova Scotia, 1938, c. #—Assessment of companies
—No incompatibility between s. 10 and s. 28—S. 28 not an exclusive
code for assessment of companies—Company a person under s. 10 and
neglect of company to comply with assessor’s demand under s. 10
entails penalty under s. 156 of loss of right of appeal—N.8. Assessment
Act, 1938, ¢. 2, ss. 2, 10, 12, 18, 15, 28-30 and 38.

Section 10 of The Assessment Act, Statutes of Nova Scotia, 2 Geo VI,
1938, chapter 2, requires every person to give all necessary information
to the assessors if required by them, for the purpose of emabling
them properly to assess him.

Section 15 provides that every person, who— -

(a) refuses to give the assessors information by them reasonably required;
or

(b) refuses to furnish amy particulars required by this Act or by the
forms presecribed thereby; or

(c) neglects to fill up and return the form referred to in Section 10 of this
Act after being requested by an Assessor to do so,

shall not be entitled to appeal from the assessment of hig property or
income,

Section 28 (1) provides that in assessing the property of any joint stock
company, other than a banking company, and its agencies, the
assessors shall, before the assessment for the whole municipality is
made up, notify in writing the mamagers or resident agents of the
several joint stock companies in the town or municipality of the
value at which they estimate the property of such companies, and
require such manager or agents, if they object to such valuation,
to severally furnish to such mssessors * * * written statements,
under oath * * * of the actual value of the real property and
of the personal property of such companies * * *

Bub-section (2) provides after service of the notice upon any such
manager or agent 14 days shall be allowed him to furnish the assessors
with such written statement, under oath * * *

Section 29 provides where the manager or resident agent delivers such
written statement * * * the assessors shall adopt the valuation
sworn to, which shall be binding, subject only to appeal by the clerk
under the provisions of this Act.

*ProseNt: The Chief Justice and Tascherean, Rand, Estey and Locke

JJ.
5721—21
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Section 80 provides that if such statement is not furmished within the
time and in the manner prescribed, the assessors shall proceed upon
their own original valuation, and such valuation shall then be binding,
subject only to appeal under the provisions of this Act.

Held: There is no incompatibility between the subject matter of section
10 and section 28. The former provides information on which the
assessors’ valuation is in large measure based, and which is in fact
a prior necessity under section 28. The latter section does mot
embody an exclusive code for the assessment of companies. A com-
pany is therefore a “person” within the meaning of section 10.

Held: Since the right of appeal given companies under section 30 lies
only “under the -provisions of this Act”; neglect by a company to
comply with the provisions of section 10, an obligation placed on all
ratepayers, entails the penalty under section 15, of the loss of the
right to appeal from the assessors’ valuation.

APPEAL from the judgment of the Supreme Court of
Nova Scotia (1), reversing the judgment of the County
Court and confirming the decision of the Board of Revision
and Appeal. "

The material facts of the case are fully stated in the
judgments now reported:

F. D. Smith K.C. and J. G. Fogo K.C. for the appellant.
W. C. Dunlop K.C. for the respondent.

The judgment of the Chief Justice, Taschereau, Rand
and Estey JJ. was delivered by:

Ranp J.:—This appeal involves the assessment of the
Oxford Paper Company in the Municipality of the County
of Inverness. From the original assessment made by the
assessors, the company took an appeal to the Board of
Revision and Appeal. The Board held the company to
have lost its right to appeal by the effect of section 15 of
The Assessment Act, through its neglect to comply with
a notice given by the assessors under section 10 (1),
requiring particulars of its property within the Munici-
pality. A further appeal was then taken to the County
Court which purported to set aside the order of the Board
on the view that the right had not been lost. On a.further
appeal to the Supreme Court (1), the order of the County
Court was reversed and the case is now brought here.

(1) (1947) 20 M.PR. 281;
[1947]1 3 D.L.R. 415.
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Sections 10 and 15 are as follows:

10. (1) Every person shall give all necessary information to the
assessors if required by them, for the purpose of enabling them properly
to assess him, and for this purpose, the assessors may, before the first day
of October in every year, cause to be delivered to any ratable person
from whom such information is required, within the town or district
within which such assessors are acting, a notice which may be in the
form (A) .in the second schedule to this Act, or which may be varied

so as to disclose, when completed, any further or other information j;

required by the assessors in order to enable them to make a proper
assessment -of the person to whom the notice is delivered.

(2) The assessors shall have the right at all reasonable times to enter
upon any lands or premises and to inspect the same, or any property
thereon, for the purpose of making a proper assessment.

15. Every person, who—

¥ % x % x

(c) neglects to fill up and return the form referred to in Section 10
of this Act after being requested by an assessor to do so, shall
not be entitled to appeal from the assessment of his property or
income.

Form “A” in the second schedule is headed “A statement
of taxable property and income of * * * for the year
¥ * %7 Tn five columns are to be entered the details of
all ratable real and personal property, the ratepayer’s
valuation of each item, the assessor’s valuation, exemptions,
and finally the net valuation, with the first two to be filled
out by the ratepayer.

The contention is that section 10 does not apply to a
joint stock company by reason of sections 28, 29 and 30

which read:

28. (1) In assessing the property of any joint stock company, other
than a banking company, and its agencies, the assessors shall, before
the assessment for the whole municipality is made up, notify in writing
the managers or resident agents of the several joint stock companies in
the town or munieipality of the value at which they estimate the
property of such companies, and require such manager or agents, if they
object to such valuation, to severally furnish to such assessors, within
fourteen days from the dates of the service of such notices upon them,
written statements, under the oath of such managers or agents, of the
actual value of the real property and of the personal property of such
companies, not including any undisturbed minerals,

{2) After service of the notice upon any such manager or agent
fourteen days shall be allowed him to furnish the assessors with such
written statement, under oath, of the actual value of thé real and personal
property respectively of such companies.

29. Where the manager or resident agent of any such joint stock
company delivers such written statement under oath to the assessors
within such fourteen days, the ‘assessors shall adopt the valuation sworn
to, and such valuation shall be binding, subject only to appeal by the
clerk - under the provisions of this Act.
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30. If such statement is mot furnished within such fourteen days by
such manager or agent, the assessors shall proceed upon their own original
valuation, and such valuation shall then be binding, subject only to appeal
under the provisions of this Act.

In acting under section 28, the assessors have already
made a valuation on the basis of information which section
10, as one means, is designed to enable them to obtain:
that estimate they present to the company for acceptance
or for such other valuation as the company may see fit,
under the oath of one of its representatives, to make. As
is seen, if no action is taken by the company, the valuation
of the assessors stands, subject by section 30 “to appeal
under the provisions of this Act.”

The word “person” is defined in section 2 to include
“firm, company, association and corporation” and in section
10 (1) “every person” prima facie embraces a joint stock
company. It is only, therefore, if section 28 can be deemed
to constitute an exclusive code for dealing with the property
of such a company that any question arises as to the latter’s
inclusion in section 10 (1). But between the subject
matter of section 28 and section 10 there is no incompati-
bility whatever: the latter provides information on which
the assessor’s valuation is, in large measure, based, infor-
mation which is in fact a prior necessity to action under
section 28. Considerable stress was laid upon inferences
to be drawn from a history of the legislation; but the sig-
nificant fact is that in the earlier form, the provisions of
the present section 10 were specifically applicable to cor-
porations, notwithstanding a section identical with section
28.

The further question is also raised whether section 30
provides an absolute appeal to the exclusion of the pro-
visions of section 15. Since the appeal lies only “under
the provisions of this Act”, I see nothing to take the
company out of the penalty of section 15. The obligation
to furnish the information under section 10 is a basic
requirement, placed upon the whole body of ratepayers.
A company is conceded a special privilege under 28 by
which it can, in effect, reject the assessor’s valuation, make
its own assessment and placé upon the municipality the
onus of appeal against it. Onece it is found that section 10
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applies, the penalty becomes operative and an appeal
‘“under the provisions of the Act” must necessarily be
governed by that fact.

I agree, therefore, with the Court of Appeal and would
dismiss the appeal with costs.

Locke J.:—I cannot agree with the contention of the
appellant that secs. 10, 12, 13 and 15 of the Assessment Act
do not apply to the joint stock companies referred to in
sees. 28, 29 and 30. I see no ambiguity in the language of
these sections. The word “person” is stated by sec. 2 of the
Act to include “firm, company, association and corpora-
tion”; unless the context or subject matter otherwise
requires. Sec. 10 imposes upon every person the obligation
to give all necessary information to the assessors, if required,
and authorizes them to deliver to any ratable person from
whom such information is required a notice in the Form
(A) in the Schedule to the Act varied in such manner as
the assessors deem necessary to enable them to make a
proper assessment. Sec. 12 provides that any ratable person
to whom this notice is delivered shall fill up the form
annexed to the notice with a true statement of the par-
ticulars required and sign and, within fifteen days after
receipt thereof, return it to the assessors. Sec. 13 provides
that, statements so furnished by the ratepayer shall not
bind the assessors but authorizes them to assess such person
for such amount as they believe to be just and correct.
Sec. 15 states in terms that every person who, inter alia,
neglects to fill up and return the form referred to in sec.
10 shall not be entitled to appeal from the assessment of
his property or income. _

It is, however, said that none of these requirements
apply to joint stock companies other than banking com-
panies or their agencies since secs. 28, 29 and 30 constitute
what is in effect a code for the assessment of such com-
panies, so that the “appeal under the provisions of this
Act” referred to in sec. 30 is unaffected by the provisions
of sec. 15. It is further contended that an examination
of the sections analogous to secs. 10, 12, 13 and 15 in
previous enactments of the Assessment Act shows that
the term “person” should be interpreted as referring to
individuals only.
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1?18 Dealing with the first of these contentions: secs. 9 to 15
Oxrorp are grouped in the Assessment Act under the heading
Cfmy “Duties of Assessors”: sec. 9 requires the assessors before
v. the first day of November in each year to ascertain “by
Tae e . . . .

Munic- diligent inquiry and examination the names of all persons
ohuoy  liable to be rated within the town or district for which
Counryor they are appointed, their ratable property and income and
INVERNESS ihe extent, amount and nature of the same”. The obvious
LockeJ.  purpose of secs. 10 to 15 inclusive is to enable the assessors
to obtain the information which is essential to enable them
to prepare the assessment roll in the manner required by
secs. 16 and 17. Sec. 16 requires that the roll be prepared
showing the names of all persons, firms, companies, associa-
tions and corporations liable to be rated with the descrip-
tion of the property assessed, the value and a concise
description of each separate piece of real property and
the personal property, the amount of the ratable income
of each person and such other particulars as the council
may direct. The manner in which the roll is to be prepared
is defined in more detail by the rules contained in see. 17
and it is to be noted that property partially or wholly
exempted from taxation under the Act is to be valued and
entered on the assessment roll in the same manner as
taxable property, though under a separate heading. The
information obtainable by.the assessors by the use of
Form (A) would appear to be an almost indispensable
aid to them in discharging their duties under secs. 16 and

17.

The purpose of secs. 28, 29 and 30 which, in a sub-
stantially similar form, have been in the statute for a very
long time is to enable joint stock companies other than'
banks or their agencies to state in advance of their being
assessed whether they object to the valuation assigned to
their taxable property by the assessors and, if they do
object, to file a writtén statement under the oath of their
manager or agent of the actual value of the real and
personal property of the companies. If this is done, the-
assessors are required to adopt the companies’ own valua-
tion of their property and unless an appeal is taken by the
clerk of the municipality such valuation is binding. I see
no conflict between the provisions of these sections and
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those of secs. 10 to 15 inclusive. In the case of individuals,
firms, associations and ratepayers other than the joint
stock companies referred to in sec. 28, the onus of appealing
from the assessment is cast upon the ratepayer; in the
case of these companies they are enabled at their eleetion
to cast that onus upon the clerk. The statement under the
oath of the manager or agent of the company is not in
substitution for, or in lieu of, the information required by
all ratepayers to be supplied by sec. 10. The statement
under sec. 28 is not required to be a detailed statement
of the various assets of the company but would be satisfied
by a simple statement as to the value of all the company’s
real and personal property. The notice referred to in sec.
28 is to be given by the assessors after they have obtained
the information deemed by them to be necessary as to the
assets of the company and have made their valuation of
such assets in the manner prescribed by sec. 17.

Sec. 30 provides that if the sworn statement is not
furnished within fourteén days by the manager or agent
the assessors shall proceed upon their own valuation and
“such valuation shall then be binding, subject only to
appeal under the provisions of this Aet”. The reference
to the appeal in this section appears to me to be simply
to qualify the absolute nature of the immediately pre-
ceding words. The purpose is to reserve the right of
appeal: however, the appeal is an appeal “under the pro-
visions of the Act” and is that given by sec. 38 and the
succeeding sections and is not a substantive right given
to these companies.

The appellant urges further that an examination of what
might be called the legislative history of secs. 10, 12, 13, 15,
28, 29 and 30 indicate that where the word “person”
appears in sees. 10, 12, 13 and 15 it should be interpreted
as excluding joint stock companies other than banks and
their agencies. I assume the contention that we may resort
to this aid to interpretation is based upon the theory that
the concluding words of sec. 30 cast such doubt upon the
meaning of the term in sec. 15 that we are entitled to
examine these earlier enactments upon the principle stated
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1948 by Bramwell L. J. in Attorney General v. Lamplough (1),

Oxro»  even though there be no ambiguity in the language of secs.

CoAPER 10, 12, 13 or 15. :

Tom Provisions substantially the same as those now contained
1‘1’{:’11;‘;31' in secs. 28, 29 and 30 of the Assessment Act appeared as
orrEE  secs. 73, 74 and 75 of cap. 58 R.S.N.S. 1884. By sec. 8

?;;’;;;23;“ of that Act the assessors for the municipality appointed by
Locke]. the Muniecipal Council were required to “proceed to ascer-

" tain by diligent inquiry the names of all the taxable
inhabitants and also all taxable property within the same,
its extent, amount and nature”. Thereafter they were
required to prepare the assessment roll containing detailed
information of the taxable property of the ratepayers. In
1888 the Act was amended and consolidated by cap. 2:
sec. 11 declared it to be the duty of every ratable person
to give all necessary information to the assessors and such
persons were required, if requested by the assessors, to
furnish details of their real and personal property and
income in the form prescribed by sec. 12 of that Act: ‘the
nature of the information to be furnished corresponded
closely to that now required by Form (A) of sec. 10 of the
present Act. Sec. 15 provided that any person who, after
request by the assessors, should decline to give the required
information should not be entitled to appeal in respect of
overvaluation. Neither this Act nor cap. 58 of the Revised
Statutes of 1884 defined the word “person” but, by sec. 7 of
An Act for the Construction of Statutes, cap. 1, R.S.N.S.
1884, it was provided that “ ‘Person’ may extend to bodies
politic and corporate as well as to individuals” unless
otherwise provided for or such construction would be
inconsistent with the manifest intention of the legislature
or repugnant to the context. By cap. 15 of the Statutes
of 1889 secs. 10, 11 and 12 of the 1888 Act were repealed
and new sections 10 and 11 were enacted. The former
required the assessors to deliver to each ratepayer a copy
of Schedule B to the Aet with a notice similar to that
provided for by sec. 12 of the 1888 Act. The new section
11 declared that it should be the duty of “every ratable
person, co-partner or corporation to fill up or cause to be

filled up the said schedule with a true statement of the
(1) (1878) 3 Ex. D. 214.
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particulars thereby required of his or their taxable personal
property and income and sign the same” and return it to
the assessors within fifteen days after its receipt. Sec. 15
was not amended. In the revision of 1900, cap. 73 R.S.N.S.
sec. 2 declared that unless the context otherwise required
“person” should be construed as including firm, company,
association and corporation. Sec. 8 amended sec. 10 as
enacted by cap. 15 Statutes of 1889 by substituting for the
words “each ratepayer”, where the same first appeared in
that section, the words “every person ratable within the
town or district”, and sec. 10 which corresponded to sec.
11 of the 1889 amendment substituted for the word “co-
partner” the word “firm” and added a penalty clause
whereby “every person” who failed to fill up and return
the form was made liable to a fine. Sec. 14 of the 1900
revision which dealt with the contents of the assessment
roll amended sec. 15 of the 1895 consolidation by substi-
tuting for the words “ratable persons”, where the same
appeared in that section, the words “all persons, firms,
companies, associations and corporations liable to be rated”.
By cap. 5, 1918 sec. 12 the obligation to fill up and return
the form sent by the assessors was imposed upon “every
ratable person” rather than upon “every ratable person,
firm or corporation” as in sec. 10 of the 1900 Act, and the
penalty clause was omitted. Sec. 16 reenacted sec. 14 of the
1900 Act with an immaterial change. With minor changes
designed to clarify the meaning of the sections, the present
sections 10 to 15 inclusive correspond with those sections
in the 1918 consolidation.

The appellant contends that the change made by sec.
11 of the Act of 1889, whereby it was declared thiat it
should be the duty of “every ratable person, co-partner or
corporation” to deliver the particulars required by sec. 10
while sec. 15 was not amended, indicates that it was the
intention of the legislature that from thenceforth see. 15
should be held to apply to individuals only. The word
“person” which by sec. 7 (p) of cap. 1 R.S.N.S. 1884 might
be interpreted as extending to bodies corporate was clearly
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necessary to mention corporations in sec. 11 in order to
include them: it was equally unnecessary, it may be added,
to mention co-partners. The obligation to make the return
imposed for the first time by sec. 11 of the 1888 Act was
imposed upon all ratepayers including these companies
and all of them were subject to the penalty of losing the
right to an appeal upon failure to give the assessors the
information or the statement requested. If the argument
that naming corporations in sec. 11 of the 1889 Act, when
it- was unnecessary to do so, exempted them from the
operation of sec. 15 is carried to its logical conclusion, the
amendment made in 1900 which struck out the word “co-
partner” and substituted the word “firm” would have the
effect of exempting partnerships from the operation of
sec. 12 of that Act which reenacted sec. 15 and continued
the use of the term “person”, since sec. 2 which defined
that expression in the 1900 statute specified in terms that
it should include firms.

I am unable to draw any inference favourable to the
contention of the appellant from the amendments made
by the consolidation of 1918 when by sec. 12 the legislature
reverted to the expression used in sec. 11 of the 1888 Act
“ratable person” and eliminated the words “firm or corpora-
tion”: the most reasonable explanation is, I think, that
it was done to eliminate words that were unnecessary and
to make uniform the language. of secs. 9 to 15 inclusive
falling under the heading “Duties of Assessors”. The fact
that in the same consolidation they did not amend seec. 14 of
cap. 73 R.S.N.S. 1900, or change other sections of the Act
where the expression “persons, firms, companies, associa-
tions and corporations” is used where the word “person”
would suffice does not afford any evidence in my opinion
that the word “person” in sec. 12 should be interpreted
in any other manner than that defined by the interpreta-
tion section of the Act. An examination of the entire
statute shows that there has been little uniformity in the
manner in which the word “person” has been used alone
or in conjunction with the words “firm, company, asso-
ciation and corporation”. Thus in sec. 35 of the 1918
Statute under the heading “Appeals from Assessment” the
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right of appeal is given to any “person” and it is under
sec. 38 of the present Act, which is in similar terms, that
the appellant asserts its right of appeal, and in many
other sections the term is used when the obvious intention
is to include all ratepayers.

In the dissenting judgment of Graham J., mention is
made of the fact that Form (A) in the second schedule of
the Act and which is referred to in sec. 10 is inapt for use
by an ordinary joint stock company and that it is unlikely
that the Act intended that two statements of the same
matter should be required of such a company. It is,
however, to be noted that the information required to be
given by a ratable person under the Act of 1888 required
substantially the same information and it is conceded that
secs. 10 to 15 inclusive of that Act applied to companies
ag well ag to individuals. The present form, as did the
form required in 1888, asks details of the income of the
ratepayer and this the municipality does not seek to tax
but as the assessment roll is to exhibit and value all of
the property of the ratepayer within the municipality,
including that which is exempt, I think no significance is
to be attached to this fact. While Form (A) might be
worded in more appropriate terms for the use of com-
panies I think it is intended, as was the 1888 form, for
general use by all ratepayers with appropriate changes if
any were necessary.. I agree that it is unlikely that two
statements of the same matter would be required of such
a company: but the Form (A) in sec. 10 and the sworn
statement that these companies are permitted to file under
sec. 28 are quite different in their nature, as has been
pointed out.

Had the Legislature intended to relieve these companies
of the penalty under sec. 15 when amending the Act in
1889 I think the approriate change in the latter section
would have been made. No other penalty applicable to
companies was provided then or thereafter for failure to
supply the information required for the preparation of
the assessment roll, though the 1889 amendment did not
relieve them of their obligation to give it and no reason
has been suggested for their exemption from that imposed
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by sec. 15. I find nothing in the history of these sections
nor in the context in the present Act to indicate that the
word “person” in secs. 10, 12, 13 and 15 should be construed
otherwise than as defined by sec. 2 and as including firms,
companies, associations and corporations.

The appeal should be dismissed with costs.
Appeal dismissed with costs.
Solicitor for the appellant: C. J; Burchell.

Solicitor for the respondent: W. C. Dunlop.

HIS MAJESTY THE KING (RESPONDENT) . . APPELLANT;

AND

DAME JULIETTE CARROLL ET AL

.RESPOND .
(SUPPLIANTS) ........coiiivivinenns } SPONDENTS

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Crown—Retired judge receiving a pension—Appointed Lieutenant-Gover-
nor—Whether entitled to both salary and pension—Interest against
the Crown—Judges Act, RS8.C. 1927, c¢. 106, s. 27—British North
America Act.

In 1921, upon resigning as a judge, the late Mr. Justice Carroll was entitled
to a pension of $6,000. During the years 1929 to 1934, as Lieutenant-
Governor of the province of Quebee, at a salary of $10,000 a year,
he received only $10,000 annually, the appellant withholding the sum
of $6,000 each year. The. respondents sought to recover from the
appellant the sum of $30,000 and interest, and the Exchequer Court,
[19471 Ex. CR. 410, awarded them $30,000 but without interest.
Appellant appealed to this Court and respondents cross-appealed on
the question of interest.

Held: The appeal and cross-appeal should be dismissed with costs.

Held: There can be no recovery of interest against the Crown unless pro-
vided by contract or statute.

Per the Chief Justice and Taschereau and Estey JJ.:—~The functions of a
Lieutenant-Governor are in respect of the Government of the Province
for which he is appointed.

Per Kellock and Locke JJ.:—The office of Lieutenant~Governor cannot be
described as an office under the Governor General in: Council.

*PrrsENT :—Rinfret C.J. and Taschereau, Kellock, Estey and Locke JJ.
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APPEAL and Cross-Appeal from the judgment of the
Exchequer Court of Canada, Angers J. (1), awarding to
the respondent the sum of $30,000 without interest.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgments
now reported.

F. P. Varcoe, K.C. for the appellant.
Fernand Choquette, K.C. for the respondents.

The judgment of the Chief Justice and of Taschereau
and Estey JJ. was delivered by

TascaEREAU J.:—The respondents are the daughters of
the late Mr. Justice Carroll, who from 1908 until 1921 was
a Puisne judge of the Court of King’s Bench of the
Province of Quebee, and from 1929 until 1934, was
Lieutenant-Governor of the same province.

The Honourable Mr. Carroll upon resigning as a judge
was entitled to a pension of $6,000, and when he was
appointed Lieutenant-Governor, his statutory salary was
$10,000 per annum. However, while in office as Lieutenant-
Governor, the Honourable Mr. Carroll did not receive the
sum of $16,000, as the appellant withheld for a period of
5 years a sum of $6,000, paying only $10,000 annually. The
appellant contended that the Honourable Mr. Carroll was
not entitled to both his pension and his salary, and based
its refusal to pay, on the following provision of the Judges

Act (R.8.C. 1927, chap. 105) which reads as follows:—

27 ((1). If any person become entitled to a pension after the first day
of July, one thousand nine hundred and twenty, under this Act, and become
entitled to any salary in respect of any public office under His Majesty in
respect of his Government of Canada, such salary shall be reduced by the
amount of such pension.

By their Petition of Right, the respondents claim the
sum of $30,000 and interest, namely $6,000 per year, from
1929 to 1934. By order of the Honourable Mr. Justice
Angers of the Exchequer Court, dated 21st June, 1944,
the following question of law was set down for hearing

before trial, upon the application of the ‘appellant:—
Asgsuming that the Honourable H. G. Carroll became entitled on
February 18, 1921, to a pension under the Judges Act at a rate of $6,000

(1) 119471 Ex. C.R. 410.
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per annum and was entitled to receive the same during and in respect of
the period from April 2, 1929, to May 38, 1934, and that during the said
period he occupied the office of Lieutenant Governor of Quebec to which
office there was attached the salary of $10,000 per annum and assuming
that he received payment out of the Consolidated Revenue Fund of Canada
in respect of the said pension and of salary as Lieutenant Governor during
the said period at the rate of $10,000 per annum, are the suppliants entitled
to the relief sought by the petition of right?

The judgment of the Exchequer Court (1) ordered and
adjudged that the said question of law be answered in the
affirmative, namely that the suppliants were entitled to
the sum of $30,000 without interest. This appeal is from
the aforementioned order of the Exchequer Court.

The main question to be determined is whether the office
of Lieutenant-Governor is or not “a public office under His
Majesty in respect of his Government of Canada”.

If it is, the appeal must succeed, if not, it must fail.

It cannot be, and it is not disputed that the office of
Lieutenant-Governor is a public office under His Majesty,
that the Lieutenant-Governor is appointed by the Governor
General in Council, that he may be dismissed by the same
authority, that his salary, which is paid out of moneys
forming part of the Consolidated Revenue Fund of Canada,
is fixed by the Parliament of Canada. It is also common
ground that the Lieutenant-Governor receives instructions
from the Governor General, that he may reserve a bill for
the signification of the Governor General’s pleasure, and
that an act that he has sanctioned may be disallowed by
the Governor General in Counecil.

It has been submitted that this alleged subordination
of the Lieutenant-Governor to the Governor General, the
Parliament of Canada, and the Governor General in
Council, has the effect of making the office of Lieutenant-
Governor “a public office under His Majesty in respect of
his Government of Canada”, and that as a consequence
section 27 (1) of the Judges Act applies.

With this contention, I am with deference, unable to
agree, and I come to that conclusion, because I do not
think that it can be said, that the functions of a Lieutenant-
Governor are in respect of the Government of Canada.
They are, I believe, un-respect of the Government of the
Province for which he is appointed. '

(1) [1947] Ex. C.R. 410.
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The Lieutenant-Governor of a Province is constitution- 1948
ally the head of the Executive of his Province, as the Tas Kive
Governor General of Canada, is the head of the Executive o, on0r
of the Dominion. In section 10 of the B.N.A. Act the,, —

. . . Taschereau J.
Governor General is described as “an officer carrying on

the Government of Canada, on behalf and in the name of
the Queen”, while in section 62 of the same Act, the
Lieutenant-Governor is referred to as “an officer carrying
on the Government of the Province”.

Under the scheme of the British North America Act, the
Dominion, and the nine provinces forming part of the
Confederation have been assigned certain rights and
obligations, and in the exercise of these rights, and the
fulfilment of these obligations, they are, as it has been
often said, sovereign in their respective fields. They have
each their own government, empowered to enact and
enforce laws, and as Viscount Haldane said In Re The
Initiative and Referendum Act (1) :—

The scheme of the Act passed in 1867 was thus, not to weld the
Provinces into one, nor to subordinate Provincial Governments to a central
authority, but to establish a central government in which these Provinces
should be represented, entrusted with exclusive authority only in affairs
in which they had a common interest. Subject to this each Province -
was 1o retain its independence and autonomy and to be directly under the
Crown as its head. Within these limits of area and subjects, its local
Legislature, so long as the Imperial Parliament did not repeal its own Act
conferring this status, was to be supreme, and had such powers as the
Imperial Parliament possessed in the plenitude of its own freedom before
it handed them over to the Dominion and the Provinces, in accordance
with the scheme of distribution which it enacted in 1867.

In the Liquidators of the Maritime Bank of Canada v.
The Receiver-General of New Brunswick (2), the late
Lord Watson had previously said:—

The object of the Act was neither to weld the Provinces into one,
nor to subordinate Provincial Governments to a central authority, but
. to create a Federal Government in which they should all be represented,
entrusted with the exclusive administration of affairs in which they had
a common interest, each province retaining its independence and autonomy.
That object was accomplished by distributing, between the Dominion and
the provinces, all powers, executive and legislative, ard all public property
"and revenues which had previously belonged to the provinces; so that the
Dominion Government should be vested with such of these powers, property
and revenues as were necessary for the due performance of its constitutional
functions and that the remainder should be retained by the provinces for
the purposes of the Provincial Government.

(1) (1919) A.C. 935 at 942, (2) (1892) A.C. 437 at 441,
5721—3
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1948 Although the words “on behalf of and in the name of
Tas Kine the Queen” are absent in section 62 of the B.N.A. Act, “it
Camoerz. 18 now” says Clement (Canadian Constitution, 3rd ed.,
— _ p. 844) “authoritatively settled that a Lieutenant-Governor
Taschereau J. . . : .
— " when appointed, is as such the representative of the Crown
for all purposes of Provincial Government, as the Governor
General himself is for all purposes of Dominion Govern-
ment.”
This distinction is clearly made by Lord Watson in
Liquidators of the Maritime Bank of Canada (1) when
he says:—
There is no constitutional anomaly in an executive officer of the
Crown receiving his appointment at the bands of a governing -body who
have no powers and no functions except as representatives of the Crown.
The act of the Governor General and his Council in making the appoint-
ment is, within the meaning of the statute, the act of the Crown; and a
Lieutenant-Governor, when appointed, is as much the representative of

Her Majesty for all purposes of provincial government as the Governor
General himgelf is for all purposes of Dominion government.

Vide also: Bonanza Creek Gold Mining (2) where Vis-
count Haldane expresses the following opinion:—

Whatever obscurity may at one time have prevailed as to the position
of a Lieutenant-Governor appointed on behalf of the Crown by the
Governor General has been dispelled by the decision of this Board in
Liquidators of the Maritime Bank of Canada v. Receiver-General of New
Brunswick (1). It was there laid down that “the act of the Governor
General and his Couneil in making the appointment is, within the meaning
of the statute, the act of the Crown; and a Lieutenant-Governor, when
appointed, is as much the representative of Her Majesty for all purposes
of provincial government as the Governor General himself is for all
purposes of Dominion government.”

As Viscount Haldane also said in The Initiative and
Referendum Act case (3), the Lieutenant-Governor who
directly represents His Majesty, “is a part of the Legisla-
ture” fulfilling therefore a function in respect of the
Government of the Province.

As a consequence of these judicial pronouncements, the
nature of the federal and provincial legislative and execu-
tive powers is clearly settled, and a Lieutenant-Governor,
who “carries on the Government of the Provinee”, mani-
festly does not act in respect of the Government of Canada.
All the functions he performs are directed to the affairs of
the Province and are in no way connected with the Govern-
ment of Canada, and it is the functions that he performs

(1) (1892) A.C. 437 at 443. (3) (1919) A.C. 935 at 943.
(2) (1916) 1 A.C. 566 at 580.
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that must be examined in order to determine the nature 1948
of his office. It is only if the functions are in respect of Taz Kixa
the Government of Canada, that section 27 (1) of the Y ..
Judges Act applies. -—

Taschereau J.

It has been argued that the Honourable Mr. Carroll —
came within the provision of the Act, because he was
appointed by the Governor General in Council, and because
his salary was paid out of the Consolidated Fund of Canada.
The Governor General in Council is of course the instru-
mentality through which, in view of the B.N.A. Act, a
Lieutenant-Governor is appointed to represent directly
His Majesty. And the Dominion Government is also,
under a provision of the same Act, obligated to pay the
salary of the Lieutenant-Governor. But I fail to see how
this can affect the nature of the functions performed.
That the Lieutenant-Governor is appointed and paid by
the Dominion, does not alter the essentially provincial
character of his office, which is to carry on the Government
of the Province.

The additional provisions of the Constitution, namely,
that the Lieutenant~Governor receives instructions from
the Governor General, that bills may be reserved for the
signification of the Governor General’s pleasure, that an
Act that has been sanctioned, may be disallowed by the
Governor General in Council, and finally that the Lieuten-
ant-Governor may be removed from office by the same
authority, have I think, no important signification.

The framers of our Constitution have reserved to the
Governor General in Council the necessary authority to
interfere, in a certain way, in provincial matters, but the
exercise of these powers, contemplated to be for the better
government of the provinces, does not modify ‘the legal
status of the provincial executives, and does not purport
to make them act, on behalf of the Federal authority.
Their functions remain unaltered. These interferences may
of course limit the powers of a Lieutenant-Governor, and
even in certain cases prevent him from exercising them,
but his jurisdiction nevertheless remains entirely within
the provincial field. His authority is obviously curtailed

5721—33%
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when these constitutional powers are exercised by the
Governor General in Council, but I do not think that it can
be said, that it changes in character.

For these reasons, I believe that the learned trial Judge
was right (1), in answering the question submitted in the
affirmative. The main appeal should therefore be dis-
missed with costs.

The respondents have cross-appealed, and claim that
the learned trial Judge (1), erred in dealing in his judg-
ment with the question of interest. It is argued that it
was not submitted in the question of law, and alternatively,
if it were, it should have been answered in the affirmative.

The question submitted to the learned trial Judge, after
assuming certain facts, is concluded as follows: “Are the
suppliants entitled to the relief sought by the petition of
right?”

In their petition, the suppliants claim $30,000 and
interest. Both items are claimed in the petition, and I
therefore think that the learned trial Judge was right in
dealing with interest, and I also believe that he reached
the proper conclusion in refusing to allow it. It is settled
jurisprudence that interest may not be allowed against
the Crown, unless there is a statute or a contract providing
for it. (King v. Miller (2)); (Hochelaga Shipping v. The
King, (3)); (The King v. Racette (4)). In the present
case, there is no statutory provision and no contractual
obligation in support of the suppliants’ claim.

The cross-appeal should be dismissed with costs.

The judgment of Kellock and Locke JJ. was delivered by

Kerrock J.:—This appeal involves the construction of
Section 27 of the Judges Act, R.8.C., Cap. 105. Appellant
contends that the words “and became entitled to any
salary in respect of any public office under His Majesty in
respect of his Government of Canada” applies to the salary
paid to the late H. G. Carroll during the period April 2,
1929, to May 3, 1934, when the deceased was Lieutenant-
Governor of the Province of Quebec. It is common ground
that “Government of Canada” means, as used in the above
section, the Governor General in Council. It is also not

(1) [1947] Ex. C.R. 410. (3) [1944] S.C.R. 138.
(2) [1930] S.C.R. 293. (4) [1948] SCR. 28.
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“public office” within the meaning of the section. What Tazs Kiva

is in dispute is as to whether such office is a public office
“under” the Governor General in Couneil.

It is the Crown’s first contention that the office des-
cribed by the section is any office, the salary of which is
paid by His Majesty in right of Canada. It is further
contended that even if the test is not the hand by which
payment is made, nevertheless the office occupied by the
deceased, having regard to appointment, tenure of office,
duties, responsibility, as well as payment of salary, was
such an office as to be included in the section.

It is first to be observed that whatever may have been
in the mind of the draftsman, the words used in the section
are not simply “any salary paid by” the Government of
Canada. It may well be that such was the intention of
the draftsman but the question here is whether the
language used is appropriate to effectuate that intention.

Mr. Varcoe referred to a number of sections of the
B.N.A. Act, including, among others, Section 68, which
provides for the appointment of a Lieutenant-Governor by
the Governor General in Council under the Great Seal;
Section 69 under which the Lieutenant-Governor holds
office during the pleasure of the Governor General; Section
60, by which the salary is to be fixed and provided by
Parliament; Section 67 under which the Governor General
in Council may appoint an administrator to execute the
office during inability of the Lieutenant-Governor; as well
as to Section 90, which in turn refers to Sections 65, 56 and
57 and substitutes therein the Lieutenant-Governor for the
Governor General, and the latter for the Queen and for a
Secretary of State, as well as the province for Canada. Our
attention has also been called to the instructions accom-
panying the commission given to the Lieutenant-Governor
and it is submitted that where these instructions or any
further instructions which might be given are applicable,
the Lieutenant-Governor would be obligated to follow
them rather than the advice of provincial ministers. It is
accordingly argued that the office of Lieutenant-Governor
is an office under His Majesty in respect of the Govern-
ment of Canada. ‘

v.
CarsoLL
Kellock J.
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In The Liquidators’ case (1), it was contended that the
effect of the B.N.A. Act was “to sever all connection
between the Crown and the provinces (and) to make the
government of the Dominion the only government of Her
Majesty in North America”. In rejecting this contention
their Lordships point out that the act of the Governor
General in Council in appointing a Lieutenant-Governor
is, under the Act, the act of the Crown itself and the
Lieutenant-Governor, when appointed, is as much the
representative of Her Majesty for all purposes of pro-
vincial government as is the Governor ‘General for all
purposes of Dominion Government,

In the Bonanza Creek case (2), it was pointed out that
the Act had made a distinetion between the Dominion
and the provinces which extends not only to legislative but
to executive authority and that the grant of executive in
substance follows the grant of legislative authority. The
form of commission by which a Lieutenant-Governor is
appointed was also referred to with its reference to instruc-
tions and it was considered that this commission was in
accord with the view taken in the Liquidators’ (1) case
as to the relationship between a Lieutenant-Governor and
the Crown.

In the Initiative and Referendum Aet (3), Viscount

Haldane said at p. 943:

For when the Lieutenant-Governor gives to or withholds his assent from
8 Bill passed by the Legislature of the province, it is in contemplation
of law the sovereign that so gives or withholds assent.

Under the combined provisions of Section §6 and 90 the
act of a Lieutenant-Governor, whether he assents to a
provincial bill or withholds his consent, or reserves the bill
for the signification of the Governor General’s pleasure is
“the act of the Crown by the Crown’s representative”;
the Disallowance Reference (4), per Duff C.J.C. at 76. This
is so notwithstanding that in each case the Lieutenant-
Governor is, by the statute, subject to the instructions of
the Governor General. At page 77 of the same report the
Chief Justice said further (4):

(1) (1892) A.C. 437. -~ (3) (1919) AC. 935.
(2) (1916) 1 A.C. 566. (4) [1938] S.CR. 71 at 76.
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There is nothing, however, in all this in the least degree incompatible

. in the disallowance of an act of the Legislature by the Governor
General acting on the adviece of his Council who, as representing the
Sovereign, constitutes the executive government for Canada.

On these authorities therefore, in my opinion, notwith-
standing the matters to which Mr. Varcoe has called our
attention, which were all before their Lordships, it is not
possible to deseribe the office of Lieutenant-Governor as an
office under the Governor General in Council. By reason
of Section 71 the Lieutenant-Governor is a part of the
Legislature for Quebec and that Legislature ‘“was to retain
its independence and autonomy and to be directly under
the Crown as its head”; per Viscount Haldane (1).

I would accordingly dismiss the appeal and cross-appeal,
both with costs. There can be no recovery of interest
against the Crown apart from contract or statute; The
King v. Racette (2), and cases therein referred to.

Appeal and Cross-Appeal dismissed with costs.

Solicitors for the appellant: F. P. Varcoe and D. H. W.
Henry.

Solicitor for the respondents: Fernand Choquette.

JAMES LAIRD NORTHEY, PAUL
MALCOLM NORTHEY, ARCHI- APPELLANTS;
BALD JOHN NORTHEY..........

AND
HIS MAJESTY THE KING.......o...... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law—Conspiring to defraud—Effect of reception of tnadmissible
evidence—Appeal from conviction—Onus on Crown wunder section
1014 (2) of Criminal Code—Trial by judge alone—Trial judge’s report
under sectionw 1020 of Criminal Code—Substaniial wrong and mis-
carriage of justice—New trial—Section 444 of Criminal Code—Depart-
ment of Munitions and Supply Act, 1940 Statutes of Canada, c. 31—
Interpretation Act, R.S.C. 1927, ¢. 1.

*PresENT:—Kerwin, Taschereau, Rand, Estey and Locke JJ.
(1) (1919) AC. 935 at 942. (2) [19481 S.C.R. 28.
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The three appellants were convicted on a charge of conspiring to defraud
the Crown contrary to section 444 of the Criminal Code. The charge
was that they had entered into an unlawful agreement to evade
payment of income tax. At the trial, the Crown introduced statements
made by the accused at an inquiry held under the provisions of the
Department of Munitions and Supply Aect, section 19 of which pro-
hibited their disclosure as was unanimously decided by the Court
of Appeal. The majority of the Court of Appeal held that there had
been no miscarriage of justice notwithstanding the improper reception
of the statements. The accused appealed from this judgment.

Held: reversing the judgment appealed from ([1947] 2 W.W.R. 289),
Kerwin J. dissenting, that the onus of the Crown to satisfy the Court
that there would without doubt have been a conviction had the
illegal evidence been excluded, has not been discharged.

Per Kerwin J. (dissenting) :—The appellants had a fair trial even though
the inadmissible evidence was introduced and the trial judge could
not have failed to convict on the admissible evidengce.

APPEAL and Cross-Appeal from the judgment of the
Court of Appeal for British Columbia (1), affirming
(Sloan ‘C.J. and Robertson J.A. dissenting) the convietion
of the appellants on a charge of conspiring to defraud His
Majesty the King in the right of the Dominion of Canada,
contrary to section 444 of the Criminal Code.

Hon. J. W. deB. Farris, K.C. and John L. Farris for the
appellants.

G. L. Fraser, K.C. for the respondent.

Ksrwin J. (dissenting) :—While relying upon the dis-
senting judgment of the ‘Chief Justice of British Columbia
(1), Mr. Farris preferred to state his proposition in a wider
form and to treat the cases referred to by the Chief Justice
as mere examples. His argument was that if the Wilson
evidence, which the Court of Appeal (1) unanimously
held to be inadmissible, is put aside, the accused never
really had a fair trial because his counsel was in effect
prevented from cross-examining upon the balance of
the evidence. I am unable to assent to that contention
because in circumstances such as are present here, counsel
have to take the responsibility as to cross-examination upon
all the evidence adduced by the Crown in respect of the
charge.

(1) [1947] 2 W.W.R. 289,
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On the point as to whether there was a miscarriage of
justice, I have come to a conclusion without regard to the
report made by the trial judge although I am unable to
say, as the Court found it possible to decide in Baron v.
The King (1), that this was not a report within section
1020 of the Criminal Code. No report had been made by
the trial judge and it was only after the case had been
argued for two days, and after the Court of Appeal (2)
had unanimously decided that the Wilson evidence had
been improperly admitted, that the Court (2), at the
request of counsel for the accused, requested the trial judge
to send in his report. Some of the provisions of section
1020 may be considered archaic as in practically all cases
the evidence is now taken down and transcribed by a short-
hand reporter so that the direction in the section that the
trial judge shall furnish in the Court of Appeal his notes
of the trial appears to be meaningless. I quite agree that
the proper time to comply with the section is before any
appeal from the judgment is heard but it seems rather
strange that, after the report had been furnished at the
time and in the manner I have indicated, complaint is
now made to its reception and its contents.

In jury cases, the test is the same where inadmissible
evidence has been allowed as in cases of misdirection;
that is, could a reasonable jury have failed to conviet on the
remainder of the evidence? I have not overlooked the
decision in Allen v. The King (3), but each case must
depend on its own facts. The present case was tried by a
judge without a jury and in my opinion he could not have
failed to conviet each of the appellants on what the Court
of Appeal decided was admissible evidence and the appeal
should be dismissed. The Criminal Code limits the cases
in which an Attorney-General or accused may come to this
Court and there was therefore no authority for the cross-
appeal by the Crown, which is dismissed.

TascrEREAU J.:—The appellants were found guilty by
His Honour Judge Lennox on a charge of conspiring ‘to-
‘gether, by deceit or falsehood or other fraudulent means,
to defraud the Crown contrary to section 444 of the Criminal

(1) [1930] S.C.R. 194. (3) (1911) 44 S.C.R. 331.
(2) [19471 2 W.W.R. 289.
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Code. 1t ig suggested that the appellants entered this
alleged unlawful agreement for the express purpose of

Paskme ©€vading the payment of income and excess profit taxes.

Tascie_r;a.u J.

In 1942, the West ‘Coast Shipbuilders Limited was
engaged in building at Vancouver for the Dominion
Government, fifty-five 10,000 ton ships. The J. L. Northey
& Sons Limited, of which the principal officers and share-
holders were the three appellants, contracted for the con-
struction of the ships’ furniture, and during the same year,
this contract was assigned by J. L. Northey & Sons Com-
pany Limited, to a newly formed company known as the
Millwork Industries Limited, and of which the appellants
were also the only directors.and shareholders.

It was the contention of the Crown at the trial, that
the appellants attempted to defraud the Dominion Govern-
ment by means of falsification of invoices. Kach of the
appellants had other companies in which they were
interested and which they owned and controlled. For
instance, appellant J. L. Northey, father of the two other
appellants, was particularly interested in J. L. Northey
Company Limited and in Millout Homes & Lumber
Company. An other appellant, Paul Northey, was presi-
dent of Paul Northey Homes Limited, and the third
appellant, Archibald Northey, was the owner of Northey
Construction Company Limited. These three companies
were indebted to other companies for merchandise sold.

It is the Crown’s submission that the appellants paid
some of their personal accounts and also some of the
accounts of the companies they controlled out of the funds
of the Millwork Industries Limited. Invoices would be
falsified so that in the books of the Millwork Industries
Limited, the amounts. of the cheques were charged to the
costs of the operation of that company. As a result of this
procedure, the debts of the other companies would be
reduced and the profits of Millwork Industries Limited
would be diminished, with the result that the Crown would
lose income and excess profit taxes. )

Before the charges were laid against the appellants, a
Dominion investigator, Mr. James C. Wilson, conducted
an inquiry under the provisions of the Department of
Munitions and Supply Act—1940, Statutes of Canada,
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chap. 31. He interviewed the three appellants, and the L94ﬁ
statements made by them were introduced at the trial Noprmsy
before His Honour Judge Lennox. The Court of Appeal . %k
(1), the Chief Justice and Mr. Justice Robertson dissent- Toschmam ]
ing, dismisged the appeal, but during the hearing, the Court ™" nereatt
unanimously decided that the “Wilson evidence” had been
improperly received by the trial judge, because of the pro-

hibition against its disclosure found in section 19 of the
Department of Munitions and Supply Act. Notwithstand-

ing the fact that this evidence was ruled out, the majority

of the Court held in effect that there had been no mis-

carriage of justice, affirmed the conviction and denied to

the accused a new trial.

The dissent of the Chief Justice, in which Mr. Justice
Robertson concurred, is based on the ground that the
improper reception of the “Wilson evidence” was so
prejudicial, that the accused did not have a fair trial.
They held that with the evidence that was left, it was not
for the Court of Appeal to determine the guilt or innocence
of the appellants, and that it would be to assume the role
which is reserved to the jury or to the trial judge, if they
attempted to weigh that evidence and to come to any
conclusion. :

During the argument before this Court, Mr. G. L. Fraser,
K.C., counsel for His Majesty the King, who has filed a
cross-appeal, argued that the Court of Appeal (1), was
wrong in excluding the evidence given by Mr. Wilson. It
seems quite unnecessary to deal with the right which the
Crown may have to cross-appeal, or with its right to ask
without cross-appeal that the judgment of the learned
trial judge be affirmed, even for reasons other than those
given by the Court of Appeal, as I come to the conclusion
that on thig point, the decision of the Court below was
sound.

Section 19 of the Department of Munitions and Supply
Act, as amended by section 12 of Chap. 31, Statutes of
-Canada, 1940, says:—

19. (1) No information with respect to an individual business which

has been obtained under or by virtue of this Act shall be disclosed without
the consent of the person carrying on that business:—

© (1) [1947] 2 W.W.R. 289.
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1948 Provided that nothing in this subsection shall apply to the disclosure of

— any information—
NorrHEY

. (a) to & government department, or any person authorized by a
Tar KiNe government department, requiring such information for the
Ta,sc'he_rea al purpose of the discharge of the functions of that department; or

(b) for the purposes of any prosecution for an offence under this Act,
or, with the consent of the Minister, for the purposes of any
civil suit or other proceeding at law.

(2) If any person discloses any information in contravention of this

section, he shall be guilty of an offence under this Act.

As the present prosecution is under section 444 of the Cr.
Code and not under the Department of Munitions and
Supply Act, the proviso contained in section I (b) does not
apply.

Moreover, the contention of the Crown is that the power
of the Minister of Munitions and Supply, to direct that an
inquiry be held, was not given until 1943, when the Depart-
ment of Munitions and Supply Act was amended to so
provide. Therefore the prohibition against disclosure of
information would apply only to information obtained
under the provision of the Act as it was enacted in 1940,
and not to information obtained at an inquiry held by virtue
of the 1943 amendment.

I believe that this proposition is unsound in view of the
provisions of section 22 of the Interpretation Act of 1927,
R.8.C. Chap. 1. This section is ag follows:—

22. An amending Act shall, so far as is consistent with ,the tenor
thereof, be construed as one with the Act which it amends.

It seems clear, that the prohibition contained in section
19 against disclosure of information obtained by virtue of
the Act, applies to all information obtained by virtue of
any section of the Act, whenever passed.

The grounds of appeal are stated as follows in appellants’

factum:—

1. It is submitted that the majority of the Court of Appeal were
wrong in refusing & new trial based on the ground that no miscarriage
of justice was caused by the wrongful admission 'of the Wilson evidence
because in their Lordships’ opinion the remaining admissible evidence
conelusively established the guilt of the appellants. It is submitted that
the decision has denied to the accused a fair trial because a conviction
following improperly admitted evidence of a confession of guilt is no trial
at all, and a conviction without a trial necessarily constitutes a miscarriage
of justice.
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2. In the alternative, it is submitted that the majority of the Court 1948

of Appeal were wrong in finding that the trial judge was bound to conviet N;:r;EY
on the evidence which remained after excluding the Wilson evidence o 0.
and the hearsay evidence wrongfully admitted. Tue King

When evidence has been improperly admitted, as in TaschereaulJ.
the present case, the Court of Appeal, in view of section
1014 of the Criminal Code, may dismiss the appeal if, not-
withstanding that it is of opinion that the appeal might
be decided in favour of the appellant, it is also of opinion
that no substantial wrong or miscarriage of justice has
actually occurred. This section of the Criminal Code has
been examined by the courts in England where the law is
similar, and by many courts in this country.

In Allen v. Rex (1), Chief Justice Sir Charles Fitzpatrick
said at page 336:—

The underlying principle of both (the English and Canadian Section)
is that, while the Court has a discretion to exercise in cases where
improper evidence has been admitted, that discretion must be exercised
in such a way as to do the prisoner no substantial wrong and to occasion
no miscarriage of justice; and what greater wrong can be done a prisoner
than to deprive him of the benefit of a trial by a jury of his peers on a
question of fact so directly relevant to the issue as the one in question
here—the existence of previous threats—and to substitute therefor the
decision of judges who have not heard the evidence and who have never
seen the prisoner? It may well be that our opinion sitting here in an
atmosphere very different from that in which the case was tried the
evidence was quite sufficient, taken in its entirety, to support the verdict,
but can we say that the admittedly improper questions put by the Crown
prosecutor and the answers which the prisoner apparently very reluctantly
gave did not influence the jury in the conclusion they reached? We must
not overlook the fact that it is the free unbiased verdict of the jury that
the accused was entitled to have.

And further (1) at page 339 he also expressed the follow- .
ing views:—

It was argued that the Section of our Code, upon which the Chief
Justice in the Court of Appeal relied, specially provides that the appeal
shall be dismissed even. where illegal evidence has been admitted, if
there is otherwise sufficient legal evidence of guilt. I cannot agree that
the effect of the section is to do more than, as I said before, give
the judges on an appeal a discretion which they may be trusted to
exercise only where the illegal evidence or other irregularities are so
trivial that it may be safely assumed that the jury was not influenced by it.
If there is any doubt as to this the prisoner must get the benefit of that
doubt propter favorem vitae. To say that we are in this case charged
with the duty of deciding the extent to which the improperly admitted
evidence may have influenced some of the jurors would be to hold, as
I have already said, that Parliament authorized us to deprive the accused

(1) (1911) 44 S.CR. 331. -
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in a capital case of the benefit of a trial by jury. The law on this express
point was laid down by the Privy Council in Makin v. A.G. for New South
Wales (2) (citing therefrom).

And in Makin v. Attorney-General for New South Wales
(1), the Lord Chancellor said at page 69:—

The point of law involved is, whether where the judge who tries a
case reserves for the opinion of the Court the question whether evidence
was improperly admitted and the Court comes to the conclusion that it
was not legally admissible, the Court can nevertheless affirm the judg-
ment if it is of opinion that there was sufficient evidence to support the
conviction, independently of the evidence improperly admitted and that
the accused was guilty of the offence with which he was charged.

It is obvious that the construction contended for tramsfers from the
jury to the Court the determination of the question whether the evidence
established the guilt of the accused. The result is that in a case where the
accused has the right to have his guilt or innocence tried by a jury, the
judgment passed upon him is made to depend mot on the finding of
the jury, but on the decision of the Court. The judges are in truth
substituted for the jury, the verdiet becomes theirs and theirs alone, and
is arrived at upon a perusal of the evidence without any opportunity of
seeing the demeanour of the witnesses and weighing the evidence with
the assistance which this affords.

And again at page 70, he said:—

Their Lordships do not think it ean properly be said that there
has been no substantial wrong or miscarriage of justice, where on a point
material to the guilt or innocence of the accused the jury have, mot-
withstanding objection, been invited by the judge to consider in arriving
at a verdict matters which ought not to have been submitted to them.

In their Lordships’ opinion substantial wrong would be done to the
accused if he were deprived of the verdict of the Jury on the facts
proved by legal evidence, and there were substituted for it the verdict
of the court founded merely upon a perusal of the evidence. It need
scarcely be said that there is ample scope for the operation of the
proviso without applying it in the manner contended for.

Their Lordships desire to guard themselves against being supposed
to determine that the proviso may not be relied on in cases where it is
impossible to suppose that the evidence improperly admitted can have
had any influence on the verdict of the jury, as for example where
some merely formal matter not bearing directly on the guilt or innocence
of the accused has been proved by other than legal evidence.

The same principles were reaffirmed by this Court in
Gouin v. The King (2), in Brooks v. The King (3), and
recently in Schmidt v. Rex (4). ‘

It is also & well established principle that the burden is
upon the Crown to satisfy the Court that the verdict would
necessarily have been the same, if the charge had been
correct, or if no evidence had been improperly admitted.
(Schmidt v. Rex (4)).

(1) [1894] A.C. 57. (3) [1927] S.CR. 633.
(2) [1926] S.C.R. 539. (4) [1945] B.CR. 438.
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The principles enunciated in the above cases must be 1048
applied and govern the present case. Illegal evidence of Norraey
a very damaging character was admitted at the trial, which %
was highly prejudicial to the accused. It is quite problem- — —
atical to value all the effects of the admission of this illegal Tascliriau T
evidence, but it may safely be said, I think, that it may
have seriously affected the cross-examination of the Crown
witnesses, held out other evidence, and possibly changed
the whole strategy of the defence. It may also, and this
is quite natural and understandable, have seriously influ-
enced the learned trial judge, in the reaching of his
conclusions, as it would have undoubtedly impressed

unfavourably upon the minds of twelve jurors.

The learned trial judge made his report to the Court
of Appeal (1) during the argument, only after the “Wilson
Evidence” had been ruled inadmissible. In view of the
decision of this Court in Baron v. The King (2), this report
cannot be congidered as having been given within the
meaning of section 1020 of the Cr. Code, and should there-
fore be ignored.

It is possible for this Court to dismiss the present appeal,
only if the irregularities are so trivial that it may be safely
assumed that the trial judge was not influenced by them,
or as it was said in the Schmidt case (8), “that the verdict
would necessarily have been the same”, if the illegal
evidence had not been admitted.

With deference, I cannot come to that conclusion with-
out entering the field of hypothesis and conjecture. As
there will be a new trial, I shall not attempt to discuss the
evidence given, but I may say that it is not sufficiently
convincing to allow me to think, that had this evidence not
- been introduced, the result would have been the same.
This Court is not the proper forum where the guilt or the
innocence of the appellants is to be determined.

I entirely agree with the following statement of Chief

Justice Sloan in his dissenting judgment: (1)

The function of this Court is not to retry the accused and to decide
upon his guilt or innocence. This Court is a Court of Review, and the
issue before us, in this case, is not the guilt or innocence of the accused,
but whether or not the accused has had a fair trial on proper evidence.

(1) 11947] 2 W.W.R. 289. (8) [1945] S.C.R. 438.
(2) [1930]1 S.C.R. 194.
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1_9;4_8‘ If we did come to one conclusion or another, after weigh-
Norreer ing the evidence that remains, we would substitute our-
Tas Kivg Selves to the trial court, and deprive the accused of his
Taschooan indisputable right to be tried by a jury or a trial judge
—— who have the advantage of seeing and hearing the

witnesses.

I agree that the appeal should be allowed, the conviction
quashed, and a new trial directed. The cross-appeal should
be dismissed.

Raxp J.:—The accused, father and two sons, were
charged with conspiracy to defraud the Dominion Govern-
ment in relation to income tax. They were interested in
the furniture and housing industries. A company wholly
controlled by the father had obtained a contract which
ultimately involved the supply of furnishings to fifty-five
10,000-ton ships constructed in British Columbia. To
carry out this work the three organized a company named
“Millwork Industries Limited” to which for a commission
the contract was assigned. At this time two other com-
panies, controlled one by each of the two sons, were being
pressed by their creditors.

It was established by a mass of evidence that in the
course of the operations of the Millwork Company and
in several hundred items, the moneys of that company
paid out by cheque were applied to debts of these outside
companies as well as to private debts of the three share-
holders; and, in certain cases, they were alleged to have
been used to pay accounts owing by a third brother who
was not interested in the Millwork Company.

As it was a family company, this use of the company’s
funds, as such, certainly so far as the Crown was con-
cerned, would be unobjectionable. But it did not end
there. These disbursements were represented in the
company’s records either by altered invoices originally
directed to the other companies or to the individuals or
by fictitious invoices and the whole charged against one or
more of the expense accounts of the Millwork Company.
It is, therefore, in a conspiratorial connection in one form
or another between the accused and these manipulations
that guilt lies.
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Prior to the prosecution, an inquiry had been held under
section 22 of The Department of Munitions and Supply
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Act as enacted in 1943 which gives the Minister the power %

to cause such an inquiry to be made “into and concerning
any matter relating to or incidental to a contract for the
manufacture or production of munitions of war or supplies
or for the construction or carrying out of a defence project,
and may appoint a person or persons by whom the inquiry
shall be conducted.” Under section 19 (1) passed in 1940
“No information with respect to an individual business
which has been obtained under or by virtue of this Act
shall be disclosed without the consent of the person carry-
ing on that business.” ‘Certain exceptions to that pro-
hibition are not material here. Before the commissioner,
all three of the accused made statements self-incriminatory
which, over objection, were admitted in evidence by the
trial judge.

On an appeal from conviction, the Court of Appeal (1)
during the argument unanimously decided that the admis-
sion of this evidence had been improper. They then pro-
seeded to deal with the appeal under ss. (2) of section 1014
of the Criminal Code and a majority, O’Halloran, Smith
and Bird, JJ. A. with Sloan, C.J. and Robertson, J.A.
dissenting, came to the conclusion that ‘“no substantial
wrong or miscarriage of justice” had actually occurred;
and the case comes here on the point of that dissent.

The finding of guilt was preceded by a short statement
of the trial judge in the course of which he made these
remarks:

It is true that the law of conspiracy is somewhat difficult to prove,
and it is also true that in the proof of conspiracy, one act or two acts
taken out of the general practice would mot, of course, prove or allow
the court to infer conspiracy on those isolated acts. But this is also
true, that the general practice shown by those individual examples might,
‘with the congregation of those items, be sufficient and properly sufficient
in law, and in every other way, to come to the conclusion that the
conspiracy is proved. * * * T find that I cannot come to any other
conclusion on the evidence before me but that the charge is proved.

The “evidence before me” included the admissions that
had been improperly accepted, and the question is whether
in_that situation it can be said that no substantial wrong
.or miscarriage of justice can have taken place.

(1) [19471 2 W.W.R. 289,
10594—1

Rand J.

—_—
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The Crown relies on the interpretation laid down in
Stirland v. Director of Public Prosecutions (1), that the

TesKmvg PrOViso “assumes a situation. where a reasonable jury,

RandJ.

after being properly directed, would, on the evidence
properly admigsible, without doubt conviet”, language that
was quoted with approval in Schmidt v. The King (2).
It was pointed out by Lord Simon that the trial judge,
in- his summing up, advised the jury to disregard entirely
the impeached questions, but the words “after being
properly directed” seem rather to refer to a direction than
to advice.

Assuming that view has been accepted by this Court and
applying it to the facts here, I think it impossible to say
that on the evidence bearing upon the connection of the
father and the son Paul with the tainted invoices and
book entries, together with any inferences that could
possibly be drawn from the payment transactions them-
selves, the trial judge, rejecting the objectionable evidence,
must have come to the same decision of guilt, or that,
conversely, a verdiect of acquittal would have been
perverse.

I would, therefore, allow the appeal and direct a new
trial.

Estey J.:—The three accused, J. L. Northey, father,
and his two sons, P. M. Northey and A. J. Northey, were
the principal shareholders and officers in Millwork Indus-
tries Limited which, during the period in question, manu-
factured ship furnishings at Vancouver.

The three accused were charged that between January
1, 1042, and December 31, 1944, they conspired to defraud
His Majesty The King in the right of the Dominion of
Canada, contrary to section 444 of the Criminal Code. The
three accused were tried under the speedy trial provisions
of the Criminal Code and found guilty.

The evidence divides itself into two parts: (a) that given
by the three accused as witnesses at an inquiry with respect
to the business of Millwork Industries Limited before Jas.
C. Wilson under the Department of Munitions & Supply
Act, 1939 (2nd Sess.) S. of C., c. 3, and amendments thereto.
This evidence was put in at the trial by calling Mr. Wilson,

(1) [1944] A.C. 315. (2) [1945] S.CR. 438,



S8.CR.] SUPREME COURT OF CANADA

and it is hereafter referred to as the “Wilson evidence”.
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(b) That of the bookkeeper of Millwork Industries Limited Nosraz
with respect to the practice in that office, particularly . %ice

dealing with certain items showing alterations of actual
invoices and writing up of fictitious invoices, the proceeds
of which benefited one or other of the three, and which
were under one heading or another charged up to cost of
supplies and expenses, with the result that the net revenue
and consequent income taxes were greatly reduced.. The
balance of the evidence was that of indivduals outside of
this company relative to the invoices and credits given
for cheques received .and drawn upon the accounts of
Millwork Industries Limited.

The Court of Appeal (1) unanimously decided that
under section 19 of the Department of Munitions & Supply
Act, 1939, as amended by section 12, 1940 8. of C., c. 81,
the evidence taken at the inquiry was at the trial improp-
erly received. The majority of the learned Judges were of
the opinion that, notwithstanding the improper reception
of this evidence no substantial wrong or miscarriage of
justice had actually occurred within the meaning of section
1014 (2) of the Criminal Code and affirmed the convietion.
The minority of the learned Judges were of the opinion
that there was a substantial wrong or miscarriage of justice
and that a new trial should be had.

1014. (2) The Court may also dismiss the appeal if, notwithstanding
that it is of opinion that on any of the grounds above mentioned the
appeal might be decided in favour of the appeallant, it is also of opinion
that no substantial wrong or miscarriage of justice has actually occurred.

The Wilson evidence was important and material in
that it constituted admissions by each of the accused parties
of complicity in the offence of conspiracy to defraud His
Majesty as charged. The learned trial Judge, in the course
of his brief reasons, made no reference to the Wilson
evidence and concluded:

I find that I cannot come to any other conclusion on the evidence
before me but that the charge is proved.

In Allen v. The King (2), the accused was eharged with

murder. Evidence suggesting a motive was improperly.

introduced during the cross-examination of the accused.
The majority of the learned Judges in the Appellate Court

(1) [1947]1 2 W.W.R. 289. (2) (1911) 44 S.CR. 331
10594—13

Estey J.
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held this evidence inadmissible but that it was not more
than a trivial irregularity and under section 1019 (as it
then read—now section 1014 (2) of the Criminal Code
affirmed the conviction. In this Court a new trial was
directed. Sir Charles Fitzpatrick, C.J., (with whom Duff, J.,

later Chief Justice, agreed), at p. 335 stated:

My difficulty is to say to what extent the jury, or any one of them,
may have been influenced by the questions put to the prisoner on
cross-examination by the Crown prosecutor.

Then at p. 339, referring to section 1019:

I cannot agree that the effect of the section is to do more than,
as T said before, give the judges on an appeal a discretion which they may
be trusted to exercise only where the illegal evidence or other irregularities
are so trivial that it may safely be assumed that the jury was not
influenced by it. If there is any doubt as to this the prisoner must get

"the benefit of that doubt propter favorem vitae. To say that we are in

this case charged with the duty of deciding the extent to which the
improperly admitted evidence may have influenced some of the jurors
would be to hold, as I have already said, that Parliament authorized us
to deprive the accused in a capital case of the benefit of a trial by jury.

At p. 363 Anglin, J. (later Chief Justice) stated:

“A substantial wrong” is “occasioned thereby on the trial” when
counsel for the Crown improperly places before the jury, as having been
sworn to, statements which may influence them adversely to the accused
upon a material issue.

In Gowin v. The King (1), the learned trial Judge mis-
directed the jury. In this Court, after commenting upon
Allen v. The King (2), my lord The Chief Justice (then
Rinfret, J.) in writing the judgment of the Court stated
at p. 544:

In the circumstances of this case we cannot come to any other
conclusion but that the jury may have been influenced by the improper
direction. and therefore the conviction cannot stand.

In Schmidt v. The King (3), the accused was convicted
of murder. Two items of misdirection were considered.
With respect to the first the learned trial Judge had failed
to comply with “advisable practice” but had not violated
any absolute rule. As to the second, while his illustrations
“were not apt”, it was pointed out “that later in his charge
the trial Judge stated the law correctly but he did not
apply the law to the evidence as fully as he might have

(1) [1926]1 S.CR. 539. (3) [19451 8.C.R. 438,
(2) (1911) 44 S.CR. 331
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done.” It was under these circumstances held that the
conviction should be affirmed. Mr. Justice Xerwin,
writing the judgment of the Court (1), stated:

In this case a reasonable jury on a proper direction would have
undoubtedly convicted Schmidt and the appeal is therefore dismissed.

Stirland v. Director of Public Prosecutions (2): In this
case certain questions were asked relative to eredibility in
cross-examination. Counsel for the appellant did not
object to the questions and in his summing up the Common
Serjeant advised the jury to take the appellant as being
of good character. The House of Lords held the evidence
inadmissible but that it occasioned no substantial mis-
carriage of justice. Viscount Simon, with whom the other

lords concurred, stated at p. 320:

Apart altogether from the impeached questions (which the Common
Serjeant in his summing-up advised the jury entirely to disregard), there
was an overwhelming case proved against the appellant. When the trans-
cript is examined it is evident that no reasonable jury, after a proper
summing up, could have failed to conviet the appellant on the rest of the
evidence to which no objection could be taken. There was, therefore, no
miscarriage of justice, and this is the proper test to determine whether
the proviso to s. 4, sub-s. 1, of the Criminal Appeal Aect, 1907, should be
applied.

Then in Kelly v. The King (3), Duff, J. (later Chief
Justice) discussed section 1019 (now as amended 1014 (2)):

In these circumstances there was obviously no “miscarriage”; and
assuming there was some technical “wrong” there can be in my judgment
no “substantial wrong” from the admission of inadmissible evidence if it
must be affirmed that relatively to the whole mass of admissible evidence
that which is open to exception is merely negligible and that in the
absence of it the verdict could mot have been otherwise. This conclusion
is in no way inconsistent with the acceptance of the criterion suggested
in Makin's Case, (4). In such a case the impeached evidence cannot in
any practical sense be supposed “to have had any influence upon the
verdict.”

The Wilson evidence improperly received was neither
“trivial” nor “merely negligible” when considered ‘rela-
tively to the whole mass of admissible evidence”. On the
contrary it was, relative to the whole, important and
implicated each of the accused parties in the offence
charged to a degree that it would be impossible to conclude
but that it may have influenced the decision. Indeed,
having regard to its content, it may well have been a
determining factor. It is therefore not a case in which

(1) [1945] S.C.R. 438 at 440. (3) (1916) 54 S.C.R. 220 at 260.

(2) [1944]1 A.C. 315. (4) [1894]1 A.C. 57 at 70 and 71.
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it can be concliuded “that no substantial wrong or mis-
carriage of justice” has actually occurred as that state-
ment has been construed in the Allen (1) and other cases,
supra.

The reasons of the learned trial Judge in finding the
accused guilty indicate that he so concluded upon all the
evidence before him. . There is no suggestion that any part
thereof was disregarded, and in so far as his report under
section 1020, made some time later and after an illness,
suggests otherwise, the former should be accepted.

In any event, under the circumstances of this case it
appears to be impossible to conclude that no substantial
wrong or miscarriage of justice has actually occurred, and
therefore a new trial must be had.

The appeal should be allowed and a new trial directed.

Locke J.:—In this matter the dissent of the Chief
Justice of British Columbia and of Mr. Justice Robertson
is expressed in the formal judgment (2) as being upon the
ground that as a matter of law the provisions of section
1014 (2) of the Criminal Code ought not to be applied
in the circumstances of this case. The Court of Appeal
(2) had during the hearing unanimously decided that
what has been called the Wilson evidence, which had
been taken during an enquiry under the provisions of the
Department of Munitions and Supply Act, had been im-
properly admitted at the trial, and the reasons for judg-
ment of the learned Chief Justice refer to the fact that
part of the other evidence received had been inadmissible
as hearsay. In consequence of the admission of this
evidence the learned Judges who dissented were of the
opinion that the accused had not had a fair trial and that
accordingly the powers conferred upon the Court by the
Code, section 1014 (2), should not be exercised.

I agree with the finding of the Court of Appeal (2) as
to the Wilson evidence and I am further of the opinion
that a considerable amount of the evidence tendered by
the Crown for the purpose of proving that goods paid for
by Millwork Industries Limited had in fact been purchased
by and delivered to one or other of the accused, or to
the companies controlled by one or other of them, was

(1) (1911) 44 S.CR. 331 (2) [1947] 2 WW.R. 282
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inadmissible as hearsay. Eliminating the evidence so
improperly admitted, the matter to be decided is as to
whether upon the remaining evidence the verdict would
necessarily have been the same (Schmidt v. The King (1),
Kerwin, J. at 440). Since there is to be a new trial it is

undesirable that there should be any extended comment on

the evidence. The onus is upon the Crown to satisfy the
‘Court that there would without doubt have been a con-
viction had this evidence been excluded and, in my opinion,
that onus has not been discharged in this case. I have
come to this conclusion upon consideration of the evidence
alone as I think the report of the learned trial Judge which,
owing to his unfortunate illness, was not made until some
months had elapsed from the date of the trial and at a time
when the appeal had been partly heard cannot be con-
sidered.

The conviction should be quashed and there should
be a new trial.

Appeal allowed, conviction quashed and new trial
directed. Cross-appeal dismissed.

Solicitors for the appellants: Farris, McAlpine, Stultz,
Bull & Farris.

Solicitors for the respondent: Fraser, Paine & Edmonds.

IN THE MATTER or tEE ESTATE or SHIRLEY
GERTRUDE BERWICK, DECEASED

ALEXANDER RAYMOND BERWICK I

(DEFENDANT) +1uveneennrennnnnaness f APPELANT;
AND

THE CANADA TRUST COMPANY | RESPONDENT

(PLAINTIFF) +vvvvinvnnennnennennens f S .

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Wills—Gift contingent on legatee’s survival of testatriz by ten years—
Legatee given power of appointment by will only—Gift over in event
of death meanwhile without ezercise of power—~Whether absolute
vested gift—Whether legatee entitled to demand immediate payment
—Power of appointment by will only distinguished from power exer-
cised by will, deed or otherwise.

- *PgesenT:—Kerwin, Rand, Kellock, Estey and Locke JJ.
(1) [1945]1 S.C.R. 438.
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The testatrix devised and bequeathed all her estate to trustees upon
the following trusts: (1) to pay to her son as soon as possible one-half
of the residue; (2) to invest the other half and to pay the said
son as long as he should survive the testatrix the income therefrom,
and at the end of 10 years from her death to convey to the said
son the remainder of her estate; (3) in the event of the son dying
within 10 years of her death the share which he would have received
had he survived the 10 years to be distributed as he should by
his last will appoint, and in default of appointment to be distributed
in the same manner as if the share had formed part of the son’s estate
whether he died testate or intestate.

The testatrix died in January 1946. The son, having received the first
half, now demands the other half. The trial judge found that this
was an absolute vested gift, but the Court of Appeal ruled that he
was not entitled to receive now the entire residue of the estate.

Held: When a gift is contmgent upon the legatee surviving the testator
by ten years and the power of appointment can only be exercised
through the medium of his will, which is a limited power as dis-
tinguished from a power which might be exercised by will, deed
or otherwise, the legatee has not an absolute vested gift and cannot
therefore demand the immediate payment of the gift.

APPEAL from the judgment of the Court of Appeal
for Saskatchewan (1), reversing the judgment of the Court
of King’s Bench, Doiron J. (2), and ruling that the appel-
lant was not entitled to receive now the residue of the
estate in the hands of the trustees.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgment
now reported.

David M. Tyerman for the appellant.
Gordon W. Forbes, K.C. for the respondent.

The judgment of the Court was delivered by

EsteY J.:—The late Shirley Gertrude Berwick by her
will appointed the respondent to be the executor and
trustee and to hold all her property, real and personal, in
trust to be disposed of as directed. The will provides for
certain specific legacies and as to the residue her trustee
is to convert it and immediately pay one-half to her son,
Alexander Raymond Berwick. No question is raised in
these proceedings as to any of the provisions except that
which disposes of the second or remaining half of the
residue. '

{1) [19471 2 W.W.R. 799. (2) 119471 2 W.W.R. 566.
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The testatrix died January 6, 1946; letters probate were
granted February 12, 1946, and these proceedings by way
of an originating notice are dated the 30th of May, 1947,
well within the hereinafter mentioned ten year period.

The trustee asks the following question:

Is Alexander Raymond Berwick, beneficiary named in the said Will,

entitled to receive mow the entire residue of the estate in the hands of
the Trustee?

The provisions of her will relative to the foregoing

question are:

As to the remaining one half of the residue of my estate I direct
my trustees to invest moneys realized therefrom in Dominion of Canada
Bonds or securities and to pay to my said son so long as he continues
to survive me the free annual income therefrom and at the expiration
of ten years from the date of my death to pay, convey, assign and
make over the remainder of my estate to my said som for his own wuse
absolutely if he then be alive.

If my said son should predecease me or if he should survive me and
die within ten years after my death the share or shares of my estate
which my said sor would have received had he survived me or the said
period of ten years as the case may be shall be distributed by my trustees
in such manner as my said son shall by his last will appoint and in default
of such appointment the same shall be distributed by my trustees in
the same manner as the same would have been distributed had such
share or shares formed part of my son’s estate at the time of his death
whether testate or intestate and had he died without owing any debts.

The Court of Appeal for Saskatchewan (1) construed
the provisions as providing a gift to the son contingent
upon his surviving the testatrix by ten years; that if he
did not do so and did not by his will exercise the power of
appointment, then there was a gift over and that the son
was not entitled to receive now the entire residue (the
remaining half above referred to).

The appellant’s contention is that the provisions of this
will give to him an indefeasible interest in this remaining
half and therefore he is now entitled to receive the entire
residue or remaining half.

In the first of the above quoted paragraphs there are no
words of a present gift but rather a gift only “at the
expiration of ten years” and then only “if he then be
alive”.

In Knight v. Knight (2), the will provided:

I likewise give and devise to each of the daughters of Thomas KXnight
lawfully begotten, as soon as they attain the age of twenty-one years, the
sum of £2,000 . . .

(1) [19471 2 W.W.R. 799. (2) (1826) 2 Sim. & St. 491.
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\1_918 It was held that the interests of the daughters were con-

Inze tingent. The Vice-Chancellor stated at p. 493:
Bﬁg;‘f:; The expressed intention must prevail; and there is no gift, either of

principal or interest, until the daughters attain twenty-one,

BmWICE  Halsbury, Vol. 34, p. 374, para. 418:

v.
CaNADA A gift to a person, “at”, “if”, “as soon as”, “when”, or “provided”

TrosTCo. he attains a certain age, without further context to govern the meaning

E.ﬂ:T- 3 of the words, is contingent, and vests only on attainment of the required

_3_’_ " age, this being a quality or description which the donee must in general
possess in order to claim under the gift.

The next of the above quoted paragraphs from the will
gives to the son, with respect to this half of the residue, a
power of appointment to be exercised by his will, and in the
event of his not so appointing then the testatrix by her
will directs that:

. in default of such appointment the same shall be distributed by
my trustees in the same manner as the same would have been distributed
had such share or shares formed part of my son’s estate at the time of
his death whether testate or intestate and had he died without owing any
debts.

The power of appointment here given to the son can be
exercised only through the medium of his will. It is a
limited power as distinguished from a power which might
be exercised by will, deed or otherwise, and in default of
the exercise of that power the property remains to be
disposed of by the testatrix’s own will. As stated by
Sir W. Grant in Bradly v. Westcott (1):

. . . if it is to him for life, and after his death to such person as he
shall appoint by will, he must make an appointment, in order to entitle
that person to anything,

See also Bull v. Vardy (2); In re McNeill Estate (3).

In In re Mewburn Estate (4), the will directed that the
power of appointment might be exercised “by deed or will”,
and therefore, notwithstanding the intention of the testator,
the life interest together with the unqualified power of
appointment was equivalent to an absolute interest and
entitled the legatee to a transfer of the corpus.

The Will of Shirley Gertrude Berwick provides that her
son can exercise his power of appointment only by a pro-
vision in his will. It is a qualified power and distinguishes
this case from that of In re Mewburn Estate (4).

(1) (1807) 13 Ves. Jun. 445 at 453; (3) 119201 1 W.W.R. 523.

33 E.R. 361 at 364. (4) [19391 S.CR. 75.
(2) 1 Ves. Jun. 270; 1 Ves. Jun.

Supp. 115.
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Under both of the above paragraphs the son has but a
right to the property if he lives the period of ten years
and can exercise his power of appointment only through
the medium of his will. The position is as Mr. Justice
Macdonald, speaking on behalf of the Court of Appeal (1),
stated:

There is thus a gift over, for if the son does not outlive the testatrix
by ten years and does not make an appointment by will those then
entitled would take, not through devolution by law, but through the will
of the testatrix.

Alexander Raymond Berwick has not under the will of
his mother “an absolute vested gift” and therefore his
request does not come within the rule of Saunders v.
Vautier (2), as explained by Lord Davey in Wharton v.

Masterman (3), where it is stated at p. 198:

That principle is this: that where there is an absolute vested gift
made payable at a future event, with direction to accumulate the income
in the meantime, and pay it with the principal, the Court will not enforee
the trust for accumulation in which no person has any interest but the
legatee, or (in other words) the Court holds that a legatee may put am
end to an accumulation which is exclusively for his benefit.

The appeal is dismissed with costs. The respondent
is entitled to its solicitor and client costs out of the estate

after giving credit for party and party costs.
Appeal dismissed, costs as per judément.

Solicitors for the appellant: MacPherson, Milliken,
Leslie & Tyerman.

Solicitors for the respondent: Cross, Jonah, Hugg &
Forbes.

M. A. F. o MARIGNY (PeriTIONER)...... APPELLANT;
AND
J. M. Lancrats (RESPONDENT)........uv.n. RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BEN CH, APPEAL SIDE,
PROVINCE OF QUEBEC )
Habeas corpus—Immigrant—British subject—Temporary permit—Appli-

cation to remain in Canada permanently—Board of Inquiry—Right to
be present or represented on appeal to the Minister—Deportation

*PrrsENT :—Rinfret C.J. and Kerwin, Taschereau, Rand and Kellock JJ.

(1) [1947]1 2 W.W.R. 799. (3) [18951 A.C. 186 at 198.
(2) 4 Beav. 115; 49 ER. 282.
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order—“To the place whence he came or to the country of his birth
or citizenship”—Service of order on transportation company—Extra-
territoriality—Immigration Act, RS.C. 1927, c. 98—Qrders in Council
P.C. 23, 695, 1418, 3016—Statutes of Canada, 1932-33, c. 39.

The appellant, a British subject, born on the Island of Mauritius, landed
in Canada from Cuba on or about 15 March, 1945, as member of a
crow of o ship which went into dry-dock and was ultimately sold
in Canada. He was granted a temporary permit to enter Canada
which expired on 15 May. A Board of Inquiry, on 17 May, 1945,
refused him permanent admission on grounds which were
read and explained to him. An appeal taken to the Minister was
dismissed. On 10 August, 1945, he was allowed thirty days in which
to arrange his departure voluntarily and on 27 September, 1945, he
was granted an extension of stay until October 13. He did not leave
Canada as he says that he could not find shipping accommodation to
either England or Cuba and in the meantime he made application
to the Department of Immigration for further indulgence but without
success. Finally, on 29 April, 1947, the Commissioner of Immigration
issued a warrant for his “arrest, detention and deportation” upon
which he was detained. He obtained a writ of habeas corpus and
the Superior Court, affirmed by the Court of King’s Bench, Appeal
Side, refused to order his discharge. He appealed to this Court.

Held: The appeal should be dismissed with costs.

Per The Chief Justice and Kerwin, Taschereau and Kellock JJ.:—The
Immigration Act does not lay down any requirements as to form in
the case of a warrant.

The contention that the order for deportation was incapable of being acted
upon because it did not contain the reasons for the decision and was
not served upon the transportation company, cannot be upheld. The
order, although in two documents, was served upon appellant. The
transportation company is the one to raise the objection of lack
of service upon it.

In the circumstances here present, the only country authorized by the
Act to which he could be deported was the country of his birth or
citizenship and not whence he came.

There is nothing in evidence to support the argument that the right to
enforce the order has been lost by failure to aet upon it immediately.

An appellant has no right to appear personally or to be represented
on the appeal to the Minister.

Per Rand J.:—The contention that the order for deportation was not
sufficient, cannot be upheld. In the administration of the Immigration
Act, what is to be looked for and required is & compliance in substance
with its provisions.

APPEAL from the judgment of the Court of King's
Bench, Appeal Side, Province of Quebec (1), affirming the
judgment of the Superior Court, Lazure J., and quashing

(1) QR. [1947] K3B. 741.
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and dismissing a writ of Habeas Corpus issue against a
-warrant of the Immigration authorities for appellant’s
detention and deportation.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgments
now reported.

M. Gaboury, K.C. and John E. Crankshaw, K.C. for the
appellant.

Gustave Adam, K.C. and Guy Favreau for the respond-
ent.

l Charles Stein, K.C. for the Attorney-General of Canada.

The judgment of the Chief Justice and of Kerwin, Tas-
chereau and Kellock JJ. was delivered by

KrLrock J.:—This appeal arises upon the refusal of the
Superior Court, affirmed by the Court of King’s Bench,
Appeal Side (1), to order the discharge of the appellant on
the return to a writ of habeas corpus. The appellant, a
British subject, born on the Island of Mauritius, arrived
in Canada on or about the 15th of March, 1945, from
Havana, Cuba, as a member of the crew of a ship which,
because of the necessity of repairs, went into dry-dock
and was ultimately sold in Canada. On arrival in Canada
the appellant was granted a temporary permit to enter
which expired on the 15th of May. Desiring to gain
permanent admission to the country he, on May 17th,
1945, presented himself before a Board of Inquiry under
the provisions of the I'mmigration Act and was refused
entry. An appeal taken to the Minister pursuant to the
provisions of the Act was dismissed. Notification of this
decision was given to the appellant by letter of the 10th
of August, 1945, in which he was also told that he would
be allowed thirty days in which to arrange his departure
voluntarily. Subsequently, on September 27th of the
same year, a letter was written to him by the immigration
ingpector in charge at Montreal advising him that he had
been granted an extension of stay in Canada until October
13th. \

(1) QR. [1947] K.B. 741.
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The appellant did not in fact leave the country. He

pe Marteny says in his evidence that he endeavoured to find shipping

Y.
Langrars

Ke.lgc—k J.

to England in 1945 but could not do so. He also says
that there was no transportation to Cuba available in
either 1945, 1946 or 1947. In the meantime he made
application to the Department of Immigration for further
indulgence but without success. Finally, on the 29th of
April, 1947, the Commissioner of Immigration issued a
warrant for his “arrest, detention and deportation” upon
which he was detained. This detention gave rise to these
proceedings.

On the 18th of June, 1945, the Board of Inquiry em-
bodied its findings in the following document, Exhibit 6:

MOVED BY MEMBER DEMERS.
SECONDED BY MEMBER LEFEBVRE.

WHEREAS THE EVIDENCE SHOWETH that MARIE ALFRED
FOUQUEREAUX DE MARIGNY was born at Mauritius Island, British
Colony, on the 20th day of March, 1910, and is not a Canadian citizen
or a person having Canadian domicile, but is a citizen of Mauritius and
a British subject of the French race.

WHEREAS THE EVIDENCE FURTHER SHOWETH that
MARIE ALFRED FOUQUEREAUX DE MARIGNY came to Canada,
having arrived at the port of Halifax, Nova Scotia, approximately.on the
10th or the 12th day of March, 1945, ex the S.8. “Kelowna Park”, as a
member of the crew, and is mow being examined as to his right to land
in Canada.

WHEREAS THE EVIDENCE FURTHER SHOWETH THAT
MARIE ALFRED FOUQUEREAUX DE MARIGNY does not comply
with the provisions of P.C. 695 of the Immigration Act which prohibits the
entry to Canada of immigrants of all classes and occupations, with certain
exceptions, he not coming within the admissible classes as defined therein.

WHEREAS THE EVIDENCE FURTHER SHOWETH THAT
MARIE ALFRED FOUQUEREAUX DE MARIGNY does not comply
with the provisions of P.C. 23 of the Immigration Act as he came to
Canada otherwise than by continuous journey from the country of his
birth or citizenship and upon a through ticket purchased in that country
or prepaid in Canada.

WHEREAS THE EVIDENCE FURTHER SHOWETH that
MARIE ALFRED FOUQUEREAUX DE MARIGNY does not comply
with the provisions of P.C. 3016 of the Immigration Act as he is not in
possession of a passport bearing the visé of a ‘Canadian Immigration
Officer or the visé of a British Diplomatic or 'Consular Officer.

WHEREAS THE EVIDENCE FURTHER SHOWETH that
MARIE ALFRED FOUQUEREAUX DE MARIGNY does not comply
with the provisions of P.C. 1413 of the Immigration Act as he is seeking
a landing in Canada for the purpose of working as Sales Manager for
the Industrial Wares Limited, 705 Drummond Building, 1117 8t. Catherine
Street, West, Montreal.
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WHEREAS THE EVIDENCE FURTHER SHOWETH that
MARIE ALFRED FOUQUEREAUX DE MARIGNY is prohibitive of
entry to Canada under Section 3, subsection “C” of the Immigration Act
as he has been certified by Dr. R. D. Gurd, Immigration Medical Officer,
as suffering with post operative abdominal adhesions.

THEREFORE, I do hereby, in accordance with the provisions of
the Immigration Act, reject the said MARIE ALFRED FOUQUEREAUX
DE MARIGNY and order his deportation to the place in the country
whence he came or to the country of his birth or citizenship.
DISSENTING~—NIL,

The transcription of the proceedings contain the

following:

The above decision was explained to Marie Alfred Fouquereaux de
Marigny, who was advised of his right of appeal:

Q—Do you wish to appeal?

A —Yes.

A further document, Exhibit 4, as follows, was also
issued:
DEPARTMENT OF MINES AND RESOURCES
IMMIGRATION BRANCH
Montreal, June 18th, 1945.
ORDER FOR DEPORTATION
The Immigration Act, Section 33
To Marie Alfred Fouquereaux de Marigny of Mauritius
This is to certify that you have this day been examined by a Board
of Inquiry at Montreal, Quebec, a port of entry, and it having been
established that you are not a Canadian eitizen or a person holding
Canadian domicile, you have been rejected (ordered deported) for the
following reasons:
P.C. 23—Continuous Journey Regulation,
P.C. 695—Occupational Regulation,
P.C. 3016—Passport Regulation,
P.C. 1413—Contract Labour Regulation,
Section 3, ss. “C"—Physically Defective—
(Immigration Aect and Regulations)
L. A. Chevrier
Chairman of the Board of Inquiry
Dated at Montreal, Que.,
this 18th day of June 1945,
This bears at its foot the following:
Received Order for Deportation
M. A. F. de Marigny.

‘In proceedings such as this the court is precluded from
reviewing the findings of fact made by the Board of
Inquiry; section 23; Samejima v. The King (1), per
Lamont, J., at 650. But equally the applicant for a writ
of habeas corpus may show that the proceeding of which
he complains “has not been had, made or given in accord-

(1) [1932] S.C.R. 640 at 650.
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ance with the provisions of the Aect”; ibid, page 647.
Appellant before us attacked the above mentioned section
on the ground that it was ultra vires Parliament, but we
intimated on the argument that this submission was not,
in our view, well founded.

It was contended for the appellant that if, as to any
one of the five grounds mentioned in the above documents,
such ground had no basis in fact or law, regardless of the
validity of any other ground, it must be held that his
detention is illegal. This contention is without weight.
In my opinion if any ground exists which disentitles the
appellant to entry, upon which the Board based its
decision, this ig sufficient.

By section 3 of the Act it is provided that:

No immigrant, passenger, or other person, unless he is a Canadian
citizen, or has Canadian domicile, shall be permitted to enter or land in
Canada, or in case of having landed in or entered Canada shall be
permitted to remain therein, who belongs to any of the following classes,
hereinafter called “prohibited clagses” :—

(i) Persons who do not fulfil, meet or comply with the conditions

and requirements of any regulations which for the time being are in force
and applicable to such persons under this Act;

By section 38 the Governor in Council is authorized

whenever deemed necessary or expedient to:

(a) prohibit the landing in Canada or at any specified port of entry
in Canada of any immigrant who has come to Canada otherwise than
by continuous journey from the country of which he is a native or
naturalized citizen, and upon a through ticket purchased in that country,
or prepaid in Canada;

By P.C. 23, passed on the 7th of January, 1914, it was

provided that:

From and after the date hereof the landing in Camada shall be and
the same is hereby prohibited of any immigrant who has come to Canada
otherwise than by continuous journey from the country of which he is a
native or naturalized citizen and upon a through ticket purchased in
that country or prepaid in Canada.

Upon the expiration of his temporary permit appellant
became an “immigrant”’ within the meaning of section
2 (h) of the statute.

It is not pretended that the appellant could comply with
the provisions of this Order-in-Council or that he was a
Canadian citizen or had ‘Canadian domicile. In my
opinion, therefore, the Board of Inquiry had good ground
for ordering the deportation of the appellant.
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Appellant attacks the warrant under which his arrest
was actually made on the ground that it is an informal
document and does not comply with the formalities of the
Criminal Code. No effect can be given to this contention.
The I'mmigration Act does not lay down any requirements
as to form in the case of a warrant.

The main contention on behalf of the appellant before
us was that the document delivered to the appellant on
the 18th of June, 1945, (Exhibit 4) is alone to be con-
sidered as the order for deportation and that it is in form
insufficient and incapable of being acted upon for that
reason as well as for the reason that it was not served
upon the transportation company which brought the
appellant to Canada as required by the provisions of
section 33, 8.s. 5, of the Act.

The subsection referred to provides that an order for
deportation by a Board of Inquiry may be in form C in the
schedule to the Act and that a copy of the order shall forth-
with be delivered to the person affected and a copy served
. upon the representative of the transportation company
which brought such person to this country. It is manifest
that the document delivered to the appellant does not
sufficiently contain the reasons for the decision, but when
taken together with Exhibit 6, as I think may be done, the
want is supplied.

It is objected however, although this ground was not
pleaded, that as the one document only was delivered to
the appellant, this was not sufficient service under the
statute.

In considering this objection it is important to consider
what took place at the conclusion of the taking of evidence
before the Board. The appellant called the Chairman of
the Board as his witness before the judge of first instance
and through him placed in evidence both documents. The
witness deposed in direct examination:

Q—Voulez-vous déposer comme 1-4 une copie certifiée par vous de la
décision rendue par le ‘Comité d’enquéte dans ce cas-1a?

EXHIBIT 6—Decision of Board of Inquiry, dated Jume 18, 1945.

R.~Oui.

Q—Maintenant cette décision-la est-ce que les conclusions auxquelles
en est arrivée cette cour d’enquéte ont été lues & de Marigny?

10594—2
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R~—Oui.
Q—Est-ce que l'ordre de déportation a été Iu & de Marigny?
R—Oui.

The “ordre de déportation” referred to in the last ques-
tion above, is Exhibit 4. It is to be noted that the appel-
lant’s notice of appeal states that “I hereby appeal from
the decision of the Board of Inquiry . . . whereby my
application to land in ‘Canada has been rejected, and I
have been ordered to be deported to the place in the country
whence I came or to the country of my birth or citizen-
ship”. It is Exhibit 6 and not Exhibit 4 which contains
the underlined words.

It is plain therefore that in addition to the document
actually delivered to him, the appellant had before him
the second document when preparing his notice of appeal.
In these circumstances I think there was sufficient service
upon the appellant.

In Samejima’s case (1) the appellant, a Japanese subject,
had been taken into custody under an order of the Deputy
Minister of Immigration on a complaint made that the
appellant had effected entry “contrary to the provisions of
section 33, subsection 7, of the said Act”. An inquiry was
held by a Board of Inquiry but neither the complaint nor
a copy was before the Board or had been served upon the
appellant. At the conclusion of the hearing an order of
deportation was made, not in the statutory form, the
reasons being stated in the same form as in the complaint
mentioned above. On habeas corpus proceedings this order
was quashed and the appellant released but he was subse-
quently re-arrested without further hearing on a later order
of the Board, sufficient in form. The appellant again took
habeas corpus proceedings but it was held by the judge
of first instance and the Court of Appeal for British
Columbia that he was legally detained. The appeal to this
court was allowed and it wag held that the Board was
without jurisdiction to make the second or amending
order once the first order had been quashed, although be-
fore that time the original order might have been amended
to comply with the actual decision of the Board. In the
circumstances of that case the majority of the Court was
of opinion that while the appellant was still liable to

(1) 119321 S.C.R. 640.
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proceedings under the Act, he had suffered prejudice before
the Board in not having known what the ground of com-
plaint against him was. The case is therefore obviously
distinguishable from the case at bar.

As to the objection of lack of service of the order of
deportation upon the transportation company, that, in my
opinion, is an objection to be raised by the transportation
company and not by the person seeking entry. Failure
of such service cannot affect the validity of the order of
deportation so far as it affects a person in the position of
the appellant.

The appellant next complains that in Exhibit 6 he was
ordered “to be deported to the place in the country whence
he came or to the country of his birth or citizenship.” He
contends that by reason of section 39 the only place to
which he could legally be deported was Cuba, whereas in
fact at the time these proceedings were commenced he
was being held for deportation to Great Britain and thence
to Mauritius. A

As to the alternative form of the order it is sufficient to
say that the statutory form, Form C, so provides. Further-
more, by section 46 it is provided that every person ordered
to be deported who has been brought to Canada by ship
shall be conveyed “free of charge by the transportation
company which brought him to Canada to the place in the
country whence he was brought or to the country of his
birth or citizenship”. By section 39 it is provided that
when any immigrant or other person is rejected or ordered
deported and such person has not come to Canada by
continuous journey from the country of which he is a
native or naturalized citizen, but indirectly through another
country “which refuses to allow such person to return or
be returned to it” then the transportation company shall
convey him to the country of which he is a native or
naturalized citizen whenever so directed by the Minister
or other official mentioned. Again, by section 45 it is pro-
vided that any person held at an immigrant station
pending final disposition of his case and rejected shall “if
practicable be sent back to the place whence he came on
the vessel, railway train or other vehicle by which he was
brought to Canada”.

10594—23
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It was obviously impossible in view of the digposition

vn Mamany of the ship on which the appellant came to Canada, as

V.
LaNgras
Kellock J.

mentioned above, to return him to Cuba on such ship and
therefore section 45 cannot apply. Further, on his own
evidence transportation to Cuba was not available and in
addition the evidence for the respondent indicates that
Cuba refused to accept his return. Accordingly, section
39 cannot apply. In the circumstances here present there-
fore the only country authorized by the Act to which the
appellant could be deported was Mauritius and the instrue-
tions to consign him to that country are proper. There
can be no room for objection to the statutory provisions
themselves on any ground of extra-territoriality; 1932-33,
cap. 39; Co-operative Committee v. Atty.-Gen. (1).

As to the appellant’s contention that the right to enforce
the order of deportation had been lost by failure to act
upon it immediately, reliance is placed upon In re Poll (2),
and In re Ferenc (3). I do not think it necessary to dis-
cuss either of these cases. Assuming they were rightly
decided the facts in the case at bar do not bring it within
anything decided in either of those cases. I see nothing in
the evidence which supports the argument, if indeed such
an argument would be tenable.

The only other contention of the appellant which requires
notice is the submission that the appellant had the right
to appear personally on the appeal to the Minister and
that this was not accorded him. In my opinion the appel-
lant had no such right. The difference between the statu-
tory provisions as to the original hearing before the Board
of Inquiry and those with regard to the appeal demonstrate
this. It is clear under section 15 and 16 that the immigrant
has the right to appear personally, to be represented by
counsel and to adduce such evidence as he desires. When
it comes to the appeal, however, it is provided by section
20 that the immigration officer shall forward within forty-

~eight hours after the filing of the Notice of Appeal, a

summary record of the case to the Deputy Minister accom-
panied by his views thereon in writing. By section 21 the
appellant is directed, pending the decision of the Minister,
to be kept in custody unless released under bond. It is

(1) 119471 1 DL.R. 577 at 588. (3) 71 C.CC. 58.
(2) [19371 3 W.W.R. 136.
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quite plain in my opinion that these provisions do not
contemplate the personal appearance of the appellant
before the Minister.

In the result therefore, the appeal in my opinion fails
on all grounds and should be dismissed with costs.

Ranop J.:—The applicant is seeking to enter this country
and it appears beyond question that his entrance is for-
bidden by Order in Council P.C. 23 of January 7, 1914 as

follows:—

From and after the date hereof the landing in Canada shall be and
the same is hereby prohibited of any immigrant who has come to Canada
otherwise than by continuous journey from the country of which he is a
native or naturalized citizen and upon a through ticket purchased in
that country or prepaid in Canada.

He raises several objections to the steps that have been
taken against him, but the only one I think deserving of
consideration is that no sufficient order for deportation
has been served upon him,

On June 18, 1945 upon the conclusion of the enquiry
into his request for admittance, during which the applicant,
after declining to avail himself of counsel, disclosed the
relevant facts, the Board announced its decision refusing
permission on grounds, including that mentioned, which,
admittedly, were fully explained to him. At the same
time he was served with a formal order in which those
grounds were set out in summary headings referring to
the authority on which they were based. From that
decision he appealed to the Minister, who after con-
sideration on August 10, 1945 dismissed the appeal.

As early as May, 1946, the applicant was represented by
counsel. In the pleading presented on the application for
habeas corpus the order is challenged not because of any
insufficiency in particulars of the grounds but because it
did not give the direction for deportation in the precise
language of the decision.

In the administration of the Immigration Act, what is
to be looked for and required is a compliance in substance
with its provisions. The case of Samejima v. Rex (1)
shows that this Court will not hesitate to condemn “hugger-

mugger” proceedings, as Sir Lyman Duff called them, or’

proceedings in which a defect in substance appears. In
(1) [1932] S.CR. 640.
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this case the facts are not in dispute, and in relation to
P.C. 23 no answer to the order has been suggested. That
order has been at the disposal of counsel for almost two
years, during which efforts have been made both to have
it rescinded on considerations of “fairness” and to enable
the applicant to obtain transportation or entry to the
United States or to Great Britain. In these circumstances
it would be trifling with the serious administration of such
a law to hold that a lack of formal statement of particulars,
if there is any, at this time constitutes a defect of substance
in the proceedings. I have no hesitation in holding that
such a ground is not now open to the applicant.

I would dismiss the appeal.
Appeal dismissed with costs.

Solicitors for the appellant: Marcel Gaboury and John
E. Crankshaw.

Solicitors for the respondent: Gustave Adam and Guy
Favreau. ‘

Solicitor for the Attorney-General of Canada: Charles
Stein.

LEONARD JONES (DEFENDANT).......... APPELLANT;
AND

JOHN MERLIN SHAFER, ADMINIS-
TRATOR ESTATE JOHN SHAFER, RespoNDENT.
DECEASED (PLAINTIFF).......... )

ON APPEAL FROM THE SUPREME COURT OF ALBERTA, APPELLATE
DIVISION.

Negligence—Motor vehicle—Reasonable user of highway—Lighted flares set
out on highway to mark broken down truck—Flares stolen after
driver left for help—Police turned on marker lights—On coming
motor car collided head-on in fog—Whether truck driver negligent—
Whether nuisance created—Standard of care—Prozimate cause of
accident act of third party—Public Service Vehicles Act, B.S.A. 1942,
c. 276, Reg. 1-10-2.

Held : reversing the judgment of the Appellate Division (1947 2 W.W.R.
49; 1947 4 DL.R. 294) (Rand J. dissenting) that the appeal should
be allowed.

*PreseNT:—Rinfret CJ. and Taschereau, Rand, Estey and Locke JJ.
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Per the Chief Justice and Estey J.: the appellant was properly using the
highway when his truck broke down and he did not act contrary to
law in leaving it with sufficient warning of its presence to the public.
His duty was to exercise the care of a reasonable man under all the
circumstances. He put out what upon the evidence was reasonable
protection for those using the highway; that protection was deliber-
ately removed by some person who had no regard whatsoever for the
safety of the public. No duty is imposed upon a person to anticipate
such contemptible conduct unless the circumstances justify that
conclusion. They do not in this case.

Per Taschereau and Locke JJ.: It was not the failure of the appellant to
take reasonable care which -was the direct or proximate cause of the
accident, rather was it (subject to what there is to be said as to the
negligence of Shafer) the act of the thief “the conscious act of
another volition” of the nature referred to by Lord Dunedin in
Dominion Natural Gas Co. v. Collins, 1909 A.C. 640 at 646.

Per the Chief Justice, Taschereau, Estey and Locke JJ.: If a nuisance
was created and existed at the time of the accident it was created
by the act of the unknown third party.

Per Rand J. (dissenting) The individual user of a highway ds limited
by what can be accorded all persons in similar circumstances and by the
reconciliation of convenience in private and public dinterests. The
truck, at the time of the accident was a nuisance dangerous to persons
using the highway in the ordinary manner. If instead of removing
it, means were taken to guard against the danger, they must be
maintained at all events and be as effective as removal itself. When
the exigencies of modern traffic bring about an unavoidable but
exceptional use of the highway, the risk of potential danger becoming
actual which it creates must be circumsecribed in time and a duty
arises to act reasonably, with modern aids, to prevent its realization.
The duty here, was shown not to have been discharged.

APPEAL from the judgment of the Appellate Division
of the Supreme Court of Alberta (1) affirming (O’Connor
J. A. dissenting) the judgment of the trial judge (2) in
favour of the plaintiff.

The material facts of the case are fully stated in the
judgments now reported.

R. L. Fenerty for the appellant.
J. V. H. Milvain K.C. for the respondént.

The judgment of the ‘Chief Justice and Estey J. was
delivered by:

Estey J.:—On the evening of December 7, 1945, the
appellant was driving his truck, loaded with gasoline,
northerly along the Calgary-Edmonton highway. Near

(1) [19471 2 W.W.R. 49; (2) 119471 2 D.L.R. 449.
[19471 4 D.L.R. 294
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the hamlet of Netook north of Olds he suddenly realized
his left wheel was coming off. He directed his truck toward
the east and came to a stop in about 75 to 100 feet and some
3 or 4 feet from the east shoulder of the road. Upon exam-
ining his truck he found the outer bearing of his left wheel
gone, the brakes could not be operated and the truck could
not be moved under its own power. Then with respect
to the possibility of its being otherwise moved the learned

trial Judge found:

. . . I do not think under the circumstances here that the defendant
could have secured the necessary equipment to do so (that is to move
the truck), at least until the next morning.

The road at this point was about 27 feet from shoulder
to shoulder and the truck as stopped left about 15 to 17
feet for the passage of vehicles on the westerly side thereof.
Under these circumstances the appellant decided to go
back to Calgary, procure the necessary parts and return
the next morning. He put out two flares, one to the north
and the other to the south of the truck, as required by
The Public Service Vehicles Act and Regulations there-
under (1942 R.S.A., c. 276, Reg. 1-10-2). The evidence
indicates that so long as these flares were burning they
provided adequate warning. There is no suggestion that
they were unsuitable for the purpose nor carelessly placed

upon the highway. The learned trial Judge stated:
With regard to the flares put out by the defendant, no doubt so long
as they burned they provided a warning to motorists.

These flares were removed some time between 10 and 11
o’clock that night (between 2 and 3 hours after they had
been put out) by some unknown person. The policeman
and the appellant made a careful search to find any trace
of these flares but none could be found. There is no ques-
tion upon the evidence but that these flares were put out.
They were seen burning by others after the appellant left
the truck until some time around 10 o’clock. It was this
contemptible act by one who had no regard for the safety
of persons upon the highway that made the truck a
dangerous hazard.

Sergeant Dunlop, a member of the R.C.M.P. from Olds
who had been notified of the presence of this truck upon -
the highway without flares or lights, examined it at 11.30
p.m. He turned on the marker lights and left it that way
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as he believed this provided sufficient protection to the
travelling public. They were still burning when Sergeant
Dunlop returned the next morning after the accident.
Many persons had during the night passed the truck in
question assisted by these marker lights.

The accident occurred on the morning of December 8th,
as the learned trial Judge stated “before sunrise * * *
in very foggy and frosty weather when visibility was poor.”
The deceased Shafer, driving alone, collided with the truck
and was found dead in hig automobile as a result of this
collision.

It has been suggested the appellant might have done
more than put out the flares. Something to like effect may
often be said. The test, however, is not what might have
been done, looking back after the event, but what a reason-
able man would have done under the same circumstances
as that in which Jones found himself. It was a cold clear
night when Jones left the truck, and upon the evidence
these flares had they remained in the position in which
Jones placed them were, as found by the learned trial
Judge, an adequate warning. The removal of the flares
by the unknown person created a dangerous condition
upon the highway and that act was the direct cause of
this unfortunate accident.

The majority of the Appellate Court held that the appel-
lant should have anticipated that these flares might have
become ineffective either by accident or design. The
appellant used due care in placing these flares upon the
highway. He had heard of their being struck by vehicles
“if they were left out too far” and he provided against that
possibility by placing them “roughly two or three feet in
from the centre line”. There is no finding of fact, nor
does a perusal of the evidence support such a finding, to
the effect that a reasonable man in the circumstances would
have anticipated the removal of these flares by either
accident or by some person acting in complete disregard
of human safety.

In Rickards v. Lothian (1), a tenant on the second floor
sued the landlord for damage to his stock in trade caused
by the plugging of a lavatory waste pipe on the fourth
floor. The waste pipe had been maliciously plugged by

(1) [1913] A.C. 263.
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some unknown person. It was contended that “the
defendant ought to have foreseen the probability of such
a malicious act and to have taken precautions against it,
and that he was liable in damages for not having done so.”
The Privy Council held that such was a question of fact
in which there was no finding and that in any event the
record disclosed no evidence to support such a finding.

In Toronto Hydro-Electric Commission v. Toronto R.W.
Co. (1), a street car left by the defendant’s servants stand-
ing upon a track was set in motion by some unknown
person. Mr. Justice Middleton, with whom Riddell, J.
agreed, stated at p. 472:

Here the action of the trespasser who entered the car and set it
in motion was “a fresh independent cause,” which, under the circum-
stances, the defendants had no reason to contemplate.

In Doughty et al v. Twp. of Dungannon (2), the plain-
tiff’s action against the municipality was founded upon
his truck being injured when he attempted to cross a
culvert on a slightly used and unimproved road. The day
before the accident a driver, whose truck became mired in
the mud near this bridge, took certain poles from the
culvert to assist him in releasing his truck and did not
replace them in the culvert. Middleton, J., after pointing
out that the trial Judge had dealt with the case as turning
upon the negligence of the defendant and the contributory
negligence of the plaintiffs, at p. 685 stated:

In the view I take of this case it is not necessary to consider either
of these questions. The accident complained of by the plaintiffs was
caused solely by the misconduet of the truck driver. It broke the chain
of causation between the defendant’s negligence, if there was negligence,
and the accident to the plaintiffs, and so affords a defence to this action.

In Geall v. Dominion Creosoting Co. (3), the finding of
the jury was to the effect that the employees of the
Dominion Creosoting Company had negligently left four
cars of the B.C. Electric Railway in such a position that
they either anticipated or should have anticipated that the
boys from a nearby school might do just what they did,
release these cars and thereby cause damage. Under these
circumstances the company was held liable.

The foregoing authorities emphasize again the principle
that the intervening conscious act of a third party will

(1) (1919) 45 O.L.R. 470. (3) (1917) 556 C.R. 587.
(2) [1938] O.R. 684. '
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break the line of causation and relieve the party who may
be otherwise negligent of liability, unless to a reasonable
man in the same circumstances that conscious act would
have been foreseeable.

The case ig distinguishable from Clarke v. Chambers (1),
in that there the defendant acted without authority in
wrongfully erecting a barrier across the road. This was
removed by an unknown third person who left it in a
position where the plaintiff passing along at night was
injured. Cockburn, C.J., at p. 338 stated:

For a man who unlawfully places an obstruction across either a public
or private way may anticipate the removal of the obstruction, by some
one entitled to use the way, as a thing likely to happen * * * If the
obstruction be a dangerous one, wheresoever placed, it may, as was
the case here, become a source of damage, from which, should injury
to an innocent party woccur, the original author of the mischief should
be beld responsible.

The appellant Jones was properly using the highway
when his truck broke down and he did not act contrary to
law in leaving it as above indicated with sufficient warning
of its presence to the publie.

It is not suggested that there is an absolute liability
resting upon the appellant. His duty was to exercise the
care of a reasonable man under all the circumstances. He
put out what upon the evidence was reasonable protection
to those using the highway; that protection was deliber-
ately removed by some person who had no regard what-
soever for the safety of the public. The foregoing cases
do not impose a duty upon a person to anticipate such
contemptible conduct unless the circumstances justify that
conclusion. The circumstances do not do so in this case.

Whether due care hag been exercised remains in every
case a question of fact, and compliance with the statutory
requirement may or may not be sufficient. In this case
the finding of fact, supported by the evidence, is to the
effect that what the appellant did was sufficient at the
time, but that it was later interfered with by a con-
temptible act of an unknown person which created the
dangerous situation.

Nuisance is not pleaded nor was it dealt with at the trial.
However, in the Appellate Division and in thig Court the
respondent contended that the appellant’s truck upon the

(1) (1878) 3 QB.D. 327.
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highway constituted a nuisance. I do not think the law
justifies the conclusion that one whose truck suddenly
breaks down, as that of the appellant upon the night in
question, and because it eannot be removed is left guarded
by flares sufficient to warn a person exercising due care
in the use of the highway, and which would have continued
to burn throughout the night, creates a nuisance.

In Moore v. Lambeth Waterworks Co. (1), a fire-plug
was lawfully placed about level with the asphalt. In the
course of time by the wearing down of the asphalt the fire-
plug protruded to a point that it caused the plaintiff to

fall. Lord Esher, M.R. at p. 465 stated:

Now the argument for the plaintiff really amounted to this, that
whoever puts into a highway that which becomes from any cause a
nuisance or dangerous to persons going along the highway, is liable to
make compensation if it occasions injury to any person. But, to my
mind, that doctrine has always been applied only where a thing has
been put without authority in the highway.

See also Maitland v. Raisbeck (2).

It cannot be contended that the appellant acted con-
trary to law. He was lawfully using the highway when
hig truck broke down. He, with reason, concluded that
it could not be moved and placed the flares as above
described. These were removed. If a nuisance was created
and existed at the time of the accident it was created by
the act of the unknown third party.

The appeal should be allowed and the plaintiff’s elaim
dismissed, with costs throughout.

The judgment of Taschereau and Locke JJ. wag delivered
by:

Locke J.:—There is but little dispute as to the faects in
this case. On the evening of December 7, 1945, at about
7 o’clock the appellant was driving a Diamond T. oil
truck heavily laden with gasoline and oil in a northerly
direction on the public highway en route from Calgary
to Innisfail: the weather was cold and clear: when he
reached a point some 53 miles north of Olds he discovered .
that the left rear wheel of his truck was coming off and
brought the truck to a stop after endeavouring to place it
ag far as possible to the right of the centre of the highway:
upon examination it was disclosed that the difficulty was

(1) (1886) L.R. '17 QB.D. 462. (2) [19441 1 KB. 689.
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caused by the crushing of an outer bearing and other dam-
age consequent upon this. It was impossible to move the
truck further under its own power and the appellant pro-
ceeded to jack up the axle and place on the roadway two
flares of the kind required to be used upon such occasions
by regulations passed under The Public Service Vehicles
Act, cap. 276, R.S.A. 1942. The flares used were of heavy
22 gauge metal having a capacity of 34 fluid ounces of oil
and being 5 inches in diameter and of the same height and
designed to burn from 13 to 16 hours; these were placed on
the highway, one of them 100 feet to the rear of the truck
and some 2 or 3 feet in from the centre line of the road,
and one at the same distance in front of the truck and
both were filled with kerosene taken from the load by the
appellant before being placed there. While there was an
elevator operator’s house situate some 250 yards away,
the appellant did not communicate with the people living
there nor did he notify the police at Olds or take any other
steps to warn traffic of the position of the truck upon the
road: having obtained- a lift he left the scene shortly
before 8 o’clock and arrived in Calgary about 10 o’clock
that night. There is ample corroboratory evidence of the
placing of the flares: in addition to the evidence of other
witnesses the wife of the elevator operator at Netook who
was at her home observed them burning at 8 o’clock and
again at 10 o’clock: at 11 o’clock, however, they had
disappeared. On this point the learned trial Judge made
the following finding:—

The evidence satisfies me that Jones did put out flares as the Statute
requires in such wcases, but I am also satisfied that at the time Dench
arrived on the scene at 11 p.m. the flares were not burning, and further-
more when the police officer arrived on the morning of the 8th no trace
of the flares could be found, the presumption being that some person
removed them from the highway before 11 o'clock. I think the evidence
is clear that the flares disappeared before 11 o’clock on the might of the 7th.

And again:—

With regard to the flares put out by the defendant, no doubt so

long as they bumed they provided a warning to motorists.

The witness Dench said that he had passed the truck
at about 11 o’clock and at that time the flares were not
there, the truck standing unlighted upon the roadway: he
thereupon notified the R.C.M.P. at Olds, telephoned to
the branch of his company at Red Deer in an endeavour
to warn other traffic on the highway, and also left word
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at a coffee shop south of Olds where truckers were appar-
ently in the habit of stopping. The evidence shows fur-
ther that the police officer proceeded to the scene arriving
there about 11.30 p.m. and found the position of the truck
to be with its wheels straddling the most easterly of the
shallow ruts which were on the most easterly half of the
highway, the wheels on the right side of the truck being
some 3 or 4 feet from the east shoulder of the road which
wag 27 feet in width. The officer broke into the truck and
turned on the marker lights, these consisting of two red
lights on the back, two on the front and three green ones
over the cab, and in this condition the truck remained
upon the highway until some time after the accident. While,
according to the appellant, the night was clear when he
left the scene it later became foggy and at the time Sgt.
Dunlop of the R.C.M.P. arrived at the scene that night
it was very foggy and the visibility was poor. At about
9.30 o’clock of the following morning one Rindall driving
south came to the scene and found a Chevrolet coupe
facing south upon the highway a short distance in front
of the truck and in it the body of John Shafer. He reported
the matter to Sgt. Dunlop who returned to the scene and
found that the front of the coupe was approximately 8 feet
distant from the front of the truck, the front end of the
former vehicle was driven in, the radiator broken, two
fenders smashed and there was other damage: apparently
there had been a straight head-on collision of the car and
the truck and the impact had driven the latter back from
its former position a distance of some 8 feet: there were
no skid marks but, from the fact that the wheels of the
coupe were straddling the most easterly of the ruts on
the easterly half of the highway, the officer inferred that
Shafer had been driving on that side of the road and had
pulled slightly to the left immediately before the collision.
He, it appears, had stopped overnight at a hotel in Red
Deer which lies some distance to the north but there was
no evidence available either as to the time he left that
place or as to the exact time of the accident. From the fact,
however, that when Sgt. Dunlop arrived at the scene at
9.30 o’clock he found the body to be quite warm, it may be
inferred that it was not long prior to this that the accident
had occurred. The fog had apparently continued during
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the night and when the officer arrived at the scene on the
following morning it was still foggy but the marker lights
were burning and he could see the truck at a distance of
from 200 to 300 feet. The officer thought there had been
more fog earlier in the morning: however, the distance
at which the truck with its marker lights would have been
visible to Shafer at the time of the accident is left to
conjecture.

The learned trial Judge in finding that the appellant
had been guilty of negligence ¢ausing the accident said
that he was satisfied that “the defendant could have done
‘more than he did” but, with respect, this is hardly the
true test in deciding the question of his liability: it was
the duty of the defendant to take reasonable care under
the circumstances to avoid acts or omissions which he
could reasonably foresee would be likely to cause injury
to persons driving upon the highway. The dangers which
the defendant was required to take steps to avert were
those which, in the language of Lord Wright in Hay v.
Young, 1943 A.C. (1) at p. 111, “the reasonable hypo-
thetical observer could reasonably have foreseen”: or, as
expressed by Blackburn, J. in Smith v. London & South
Western Ry. Co. (2) at p. 21, what the defendant ought
to have anticipated as a reasonable man. The question is
not whether the appellant did everything that was possible
but rather whether he omitted to do something which a
reasonable man guided by those considerations which
ordinarily regulate the conduct of human affairs would
have done or did something which a prudent and reasonable
man would not do (Blyth v. Birmingham Water Works
(3), at 764, Alderson, B.). There is no suggestion here
that the breakdown of the truck was due to any fault of
the appellant: when it occurred he succeeded in guiding
the vehicle into a position where the most easterly wheels
were some 3 or 4 feet from the easterly extremity of the
roadway: the hard surface of the road was 27 feet wide
and the west side of the truck was some 15 or 17 feet
distant from the westerly side of the roadway, so that
there was ample room for other vehicles to pass. The
surface of the road was covered with snow but this was

(1) 119431 A.C. 92. (3) (1856) 11 Ex. 781.
(2) (1870) L.R. 6 C.P. 14.
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hard-packed and was only one or two inches in depth. In
these circumstances the appellant placed the flares in a
position where they would give adequate warning to traffic
in either direction. It was clear at the time and he says
that he did not encounter any fog while en route to
Calgary: however, the flares were admittedly effective as
a warning to persons driving on the highway during a fog.
They were freshly filled with oil and would have burned

- for from 15 to 16 hours and, assuming that the accident

oceurred around 8 o’clock on the following morning, would
have been burning at that time had they not been removed
in the meantime. In fact the flares were stolen at some
time between 10 o’clock that evening, when they were
seen to be burning by Mrs. Brownell, and 11 o’clock, when
Dench arrived at the scene. It is not suggested by the
evidence that there was any reason why the appellant
should have anticipated the theft. It was foggy between
10 and 11 o’clock of the night in question and at that time
the marker lights on the truck were not burning, so that
it would be apparent to a thief that the act of removing
the flares would endanger the safety of any person driving
north upon the highway. The cost of the flares was
apparently $4.00 when purchased new. That anyone would
jeopardize the lives of people upon the highway by stealing
articles of such slight intrinsic value is a contingency which,
in my opinion, the appellant could not reasonably have
foreseen. It was not the failure of the appellant to take
reasonable care which was the direct or proximate cause
of the accident, rather was it (subject to what there is to
be said as to the negligence of Shafer) the act of the thief,
“the conscious act of another volition” of the nature
referred to by Lord Dunedin in Dominion Natural Gas
Co. v. Collins (1) at 646.

It is contended for the respondent that the appellant
could have taken other steps such as moving the truck
further to the right side of the road, notifying the mounted
police officer at Olds and leaving word as to the position of

the truck at the coffee shop south of Olds so that other

travellers might be warned. As to the former, the loaded
truck was some 12 tons in weight and slightly in excess of
7 feet wide and there was no equipment available to remove

(1) [19091) A.C. 640.
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it from the highway. The evidence does not disclose the
distance from the easterly boundary of the travelled portion
of the roadway to the ditch, but I would infer that to have
removed the truck completely from the travelled portion
would have involved running it in to the easterly ditch
and that anything short of this would have left a sub-
stantial portion of the vehicle upon the travelled roadway,
so that the accident would not have been thus averted. As
to the failure to notify the police officer, this was done by
Dench at about 11.30 p.m.: he also notified the people at
the coffee shop and telephoned a warning to Red Deer:
nothing, therefore, resulted in consequence of the appel-
lant’s failure to do any of these things.

I think that the damages occasioned by the criminal act
of a third person under the circumstances of this case are
too remote for recovery..

As pleaded the action is one for damages for negligence
and it was dealt with by the learned trial Judge in this
manner. However, when the matter came before the
Appellate Division the respondent as an alternative to
the claim in negligence contended that in any event there
was liability in nuisance. This issue, in my opinion, is not
raised by the Statement of Claim: the allegation is that
the defendant “unlawfully, negligently and recklessly”
parked and abandoned the truck. The essence of a claim
in nuisance such as is now sought to be asserted is a wrong-
ful obstructing of the highway, thereby depriving the
plaintiff of some right of passage which he is entitled to
assert. An allegation that the defendant “unlawfully”
parked and abandoned the truck does not properly raise the

issue and the course of the trial, during which no mention -

was made of a claim in nuisance, confirms my view that it
was not intended to assert such a claim. The matter was,
however, raised before the Appellate Division: Harvey,
C. J. A. mentions it but as he agreed with the trial Judge
that the defendant was liable in negligence found it un-
necessary to deal with the question. If I were of the
opinion that the defendant would have tendered further
evidence had the issue of nuisance been raised by the
pleadings I would not consider that I was at liberty to deal
with it: as it is I think nothing further could be added to
the evidence which would assist in determining the issue.
10594—3
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In determining whether there was here an actionable
nuisance, it is necessary to determine whether the use to
which the highway was put by the defendant was reason-
able under the circumstances, and this question is to be
distinguished from the question as to whether the defend-
ant took reasonable care which must be determined on the
count for negligence. As pointed out by Lord Greene,
M. R. in Maitland v. Raisbeck (1) at 693, if the case of
Ware v. Garston Haulage Co. (2) decided that when a -
vehicle broke down on a public highway a nuisance was
ipso facto created it cannot be supported. In Herring v.
Metropolitan Board of Works (3) at 525, Byles J. said in

part:—

As a general rule, all the Queen’s subjects have a right to the free
and uninterrupted use of a public way: but, nevertheless, all persons
have an equally undoubted right for & proper purpose to impede and
obstruct the convenient access of the public through and along the same.
Instances of this interruption arise at every moment of the day. Carts
and waggons stop at the doors of shops and warchouses for the purpose
of loading and unloading goods. Coal-shoots are opened on the public
footways for the purpose of letting in necessary supplies of fuel. So, for
the purpose of building, re-building, or repairing houses abutting on the
public way in populous places, hoardings are frequently erected inclosing
a part of the way. Houses must be built and repaired; and hoarding is
necessary in such cases to shield persons passing from danger from
falling substances.

This statement of the law was criticized by Fletcher-
Moulton, L.J. in Lingké v. Christchurch Corporation (4)
at 608, but in Harper v. Haden (5) Romer, L.J. at 318
expressed the view that the statement quoted was an
accurate statement of the law and at p. 319 he expresses .
his agreement with the statement of Vaughan Williams,
L.J. in Lingké’s case at p. 602, to this effect:—

But if the user that you are making is of such a character that
the people generally who use that road will find it necessary to do this,
that, and the other, whether it is to stop for a time on the highway, or
any of the other matters which are mentioned by Byles J. in his judgment,
this is mo legal obstruction. You must remember these instances begin
with carts and waggons stopping at the doors of shops and warehouses.
Then he takes coal-shoots; then he takes what to my mind is & very
much wider instance but equally true: “So, for the purpose of building,
rebuilding, or repairing houses abutting on the public way in populous
places, hoardings are frequently erected enclosing a part of the way.”
These are the sort of things that it is recognized people may do in

(1) 119441 1 K.B. 689. (4) [1912] 3 K.B. 595.
(2) 119441 1 X.B. 30. (5) [1933] 1 Ch. 298.
(3) (1865) 19 CB. (N.8.) 510.
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respect of the highway which, although they physically obstruct, do not
constitute an obstruction of the Xing’s highway either for the purpose
of indictment or for the purpose of civil action.

In Harper's case at p. 317 Romer L.J. points out that
no member of the public has an exclusive right to use the
highway: he has merely a right to use it subject to the
reasonable user of others and if that reasonable user causes
him to be obstructed he hag no legal cause of complaint.
It was, in my opinion, a reasonable user of the highway
on the part of the appellant in the circumstances to leave
his truck drawn up on the easterly side of the road amply
protected by warning lights while he went for the necessary
repairs, even if this entailed leaving it there overnight.
It cannot, I think, be suggested that in these circumstances
if the driver of another vehicle had collided with the stand-
ing truck at any time prior to the time at which the flares
were stolen he could have recovered in nuisance against
this appellant. The truck so protected was not a danger
to anyone nor was the use of the highway obstructed, except
to the extent that vehicles travelling north would require
to draw to the left of the truck in passing. It was again
the act of the thief in stealing the flares that rendered the
truck dangerous to persons lawfully using the highway.
In Salmond on Torts, 10th Ed. p. 234, commenting on the
decision in Ware’s case, the learned author says:—

It may be doubted, however, whether a man who lawfully brings his
vehicle on to the highway in a roadworthy condition can be properly
said to have created a nuisance by a positive act of misfeasance if
through no fault of his the vehicle breaks down and after he has parked
it by the roadside the lights go out without fault on his part. Such a

case would seem analogous rather to those cases with which we shall
deal later which come under the head of continuance of a nuisance.

A case of the nature referred to is Barker v. Herbert (1).
In Sedleigh-Denfield v. O’Callaghan (2) at 904, Lord
Wright said in part:

Though the rule has not been laid down by this House, it has
I think been rightly established in the Court of Appeal that an occupier
is not prima facie responsible for a nuisance created without his knowledge
and consent. If he is to be liable a further condition is necessary, namely,
that he had knowledge or means of knowledge, that he knew or should
have known of the nuisance in time to'correct it and obviate its mis-
chievous effects. The liability for a nuisance is not, at least in modern
law, a strict or absolute liability. If the defendant by himself or those

for whom he is responsible has created what constitutes a nuisance and.

if it causes damage, the difficulty now being considered does mot arise.

(1) 119111 2 K.B. 633. (2) [19401 A.C. 880.
10594—33
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But he may have taken over the nuisance, ready made as it were, when
he acquired the property, or the nuisance may be due to a latent defect
or to the act of a trespasser, or stranger. Then he is not liable unless
he continued or adopted the nuisance, or, more accurately, did not
without undue delay remedy it when he became aware of it, or with
ordinary and reasonable care should have become aware of it.

The appellant did not become aware that a thief had
made away with the flares until after the accident had
occurred on the following morning and as he could not, in
my opinion, reasonably foresee in the circumstances of this
cage that they would be stolen, it cannot be said that he
should have become aware of it in time to abate the
nuisance (if indeed the truck with its numerous marker
lights could be so classified) before the accident occurred.

The appeal should be allowed and the action dismissed:
if the appellant asks for costs they should follow th
event. ’

Raxp J. (dissenting):—The question raised in this
appeal is two-fold: had the truck, left on the highway
overnight from 7 p.m. until 11 a.m. the next morning,
become a nuisance at the time of the collision; and if not,
had the owner exercised the care he should have during
that period?

The highway is primarily for the purpose of passing
and re-passing; for automobiles it is neither a storage place
nor a garage. The individual user is limited by what can
be accorded all persons in similar circumstances and by
the reconciliation of convenience in private and public
interests.

It must then be within the standard of reasonableness.
As Lord Greene in Maitland v. Raisbeck (1) at p. 691 put
1t

Every person who uses the highway must exercise due care, but he
has a right to use the highway, and, if something happens to him which,
in fact, causes an obstruction to the highway, but is in no way referable
to his fault, it is wrong to suppose that ipso facto and immediately a
nuisance is created. A muisance will obviously be created if he allows
the obstruction to continue for an unreasonable time or in unreasonable
circumstances, but the mere fact that an obstruction has come into
existence cannot turn it into a nuisance. It must depend on the facts
of each case whether or not a nuisance is created.

In the circumstances here, the owner of the truck should,
I think, have shown clearly that the fifteen hours during
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which this large vehicle occupied the narrow travelled
portion of an icy roadway was not an unreasonable length
of time to enable him either to remove it or to get it back
into ordinary use on the highway. But so far from that,
the facts prove the contrary. There was a telephone within
300 yards, the parts needed for the wheel were small and
available in Calgary, they could have been brought to the
truck, at the most, in three or four hours, and they could
have been put in place and the wheel made fit for service
as was done the next morning in the course of minutes.
This, no doubt, would have taken a bit of effort and trouble
outside the ordinary course. But is reasonableness in such
conditions to be measured in terms of the ordinary rhythm
and schedule of things? The driver would have had to
walk 250 yards and endure probably the slower tempo of
a rural telephone connection; instead of that he hailed a
truck and was driven to Calgary; he would have been at a
cold job out of doors and awake possibly for the greater
part of the night before reaching a parking place, a garage
or his destination; instead of that, he went home and took
his ordinary sleep: there would have been some scurrying
around in Calgary to get the stock room, where such
parts were sold, opened, perhaps even some persuasion of
the supply man to do that, but the latter too was left to
follow his nightly habit without disturbance: and there
would have been the expense of sending the parts out by
automobile at night, perhaps greater than in the morning:
all these and other equivalent deviations were avoided.
But reasonable people meet emergencies by resorting to
just such practical and homemade means and where the
public danger of these days from obstructions in highways
is balanced against such relatively paltry inconvenience of
the individual, I cannot doubt that the individual must
give way.

The truck, then, at the time of the accident constituted
a nuisance dangerous to persons using the highway in the
ordinary manner. It was the duty of the owner to have
it removed, but if instead of that, means were taken to
guard against its danger, then those means must be main-

181

1948
——

JONES
V.
SHAFER
Rand J.



182
1948
JONES
v.
SHAFER

RandJ.

SUPREME COURT OF CANADA [1948

tained at all events, and it is no answer that a third person
removed them; they must be kept as effective as the
removal itself would be.

Viewing the question in the second aspect, the concept
nuisance as here used embodies the ideas of both an

unwarranted interference with the exercise of rights of

passage on a highway and an unwarranted condition of
danger to that exercise. In the latter sense, time is a
material ingredient in the original situation out of which
the danger arises: the longer it continues the greater the
number of persons exposed, and the greater the possibility
that a harmful characteristic will emerge or be aggravated,
as exemplified here. When, therefore, the exigencies of
modern traffic bring about an unavoidable but exceptional
use of the highway, the risk of potential danger becoming
actual which it creates must be circumseribed in time and
a duty arises to act reasonably, with the aids which the
same modernity has brought into existence, to prevent its
realization. Apart from the steps already mentioned, the
driver, for instance, could either by himself or by a person
in the neighbourhood have kept an indoor watch on the
flares and have set up substitute warnings on the roadway
when they had disappeared. All night driving is ordinary
and usual in these days and the enhanced danger of
obstructions especially in winter road conditions cannot be
offset by a tender regard for the amenities of regularity in
personal habits. The duty, therefore, resting upon the
driver, was shown not to have been discharged.

I would dismiss the appeal with costs.

Appeal allowed and action dismissed with costs through-
out.

Solicitors for the appellant: Fenerty, Fenerty & Mec-
Gillivray.

Solicitors for the respondent: Shouldice, Milvain &
MacDonald.
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GUARANTY TRUST COMPANY OF | 0Tom 30
NEW YORK. CHARLES E. ROACH, ; APPELLANTS; 3.
SIDNEY MATTISON (PETITIONERS) J 1948
AND *Aprils
HIS MAJESTY THE KING \ g
(RESPONDENT) .......ovvvvunnnnn.. f HSPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Will—Succession duties—Property transmitted tn trust—Net revenues to
life beneficiaries—Usufruct—Life rent—Endowment—Quebec Succes-

sion Duty Act, S.R.Q. 1941, c. 80, 5. 3 (8), 13—Arts. }43, 449, 486, 981a,
1787, 1788, 1901, 1902 cc.

The appellants are the trustees of the estate of the late C. B. Roach, of
New York of which approximately one-third was situated in the
Province of Quebec. By his will, the testator conveyed to the
trustees the ownership of his estate and gave the net revenues
to three life beneficiaries. After the death of the three beneficiaries,
the revenues are to be paid to charitable institutions. The Province
of Quebec assessed the duties payable as if the three beneficiaries
were receiving as owners. The Superior Courf held that this was a
case of life rent and reduced the amount of duties(s.s. 8 of s. 8). The
majority of the Court of King’s Bench held the view that this was
a case of usufruct and that the duties payable should be calculated as
if the usufructuary received as absolute owner (s. 13).

Held: The appeal should be allowed with cost.

Per Rand, Estey and Locke JJ.:—This is not a case of usufruct as the
beneficiaries have only a personal right against the trustees and not

a real right in the property.

Under sec. 3 of the Quebec Succession Duty Aect, what is transmitted is
the ownership, usufruct or enjoyment, but what is liable to duties
is each individual transmission of whatever nature it may be.

The contention that once any form of enjoyment is transmitted,
the property out of which it arises, in its entirety, becomes liable to
the tax, and that it is the first enjoyment that controls the rate of
taxation, rejected. When these bequests of the revenue from the sums
set aside are made to the legatee, each legacy becomes a subject of
taxation, and the periodic payments must by some means of
estimation be brought to an attributed capital value.

Semble, it is a life rent within the meaning of ss. 8 of sec. 3, for what
is to be looked for is the genus of the particular modes of enjoying
the property mentioned which is intended to be brought within the
scope of the subsection.

*PresENT: Rinfret C.J. and Taschereau, Rand, Estey and Locke JJ.
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1948 Per The Chief Justice and Taschereau J. (dissenting) :—This is not a case

G — of a life rent because the amount is not certain, fixed and determined.
UARANTY

TrustCo. Tj is not a case of usufruct as the beneficiaries have not a real right in the
NE“;)ES} ORE property. They have neither the possession nor the administration

v, end therefor do not have to draw an inventory, to give security and
Tur KiNg cannot bring action for the preservation of the property.

The beneficiaries have only a personal right in the revenues, which
constitutes a simple legacy of revenues.

Section 13 of the Quebec Succession Duty Act indicates only by whom
and how the duties will be payable and it does not affect the
provisions of sec. 3 which stipulates that the duties payable are not
based on the value of the enjoyment but are imposed on the total
value of the property transmitted.

APPEAL from the judgment of the Court of King’s
Bench, Appeal Side, province of Quebec (1), reversing
(Barclay and McKinnon JJ. dissenting) the judgment of
the Superior Court.

The material facts of the case and the questions at
issue are stated in the above headnote and in the judgments
now reported.

W. B. Scott, K.C. and Jacques Courtois for the appellants.

Antoine Rivard, K.C. and Guy Hudon, K.C. for the
respondent.

The dissenting judgment of the Chief Justice and of
Taschereau J. was delivered by:

TascHEREAU, J—Les appelants sont les exécuteurs testa-
mentaires et fiduciaires de Charles Belden Roach, de New-
York, décédé le 25 juillet 1942. Ce dernier a laissé une
fortune considérable, évaluée & $1,574,908.78, dont $502,-
825.24 dans la province de Québec. Son testament, en date
du ler juillet 1942, et signé devant témoins, & New-York,
comprend plusieurs legs particuliers, mais les clauses les
plus importantes, qui font I’objet du présent litige sont les

suivantes:

FOURTH: I give and bequeath to my Trustees hereinafter named:
the sum of THIRTY THOUSAND ($30,000.) DOLLARS IN TRUST,
to invest and reinvest the same and collect the income therefrom, and
pay over the net income quarterly during her lifetime, to MARGARET
MORRISROE who has been employed in my family for many years, in
appreciation of her faithful services. If in any year the net income from
this Trust Fund shall be less than TWELVE HUNDRED (§$1,200)

(1) QR. [1947] K B. 656.
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DOLLARS, then I direct my Trustees in addition to the income, to pay 1948

to the said MARGARET MORRISROE such portion of the principal of G ,—_N
this Trust Fund as shall be necessary to bring the total payments to her ngg‘; CTZ.
in each year to the sum of TWELVE HUNDRED ($1,200) DOLLARS. oF
Upon her death, I direct that the principal of this Trust as it shall then New Yorx
be constituted, shall be added to and administered as part of the principal T UK

of the JOHN ROACH TRUST FUND and the income therefrom paid HE__ING
and distributed in accordance with the provisions of the Trust created Tggcherean J.

by ARTICLE TWELFTH of my Last Will and Testament. _

FIFTH: I give and bequeath to my Trustees hereinafter named,
the sum of THIRTY THOUSAND :($30,0000 DOLLARS IN TRUST,
to invest' and reinvest the same and collect the income therefrom, and
pay over the net income quarterly during her lifetime, to KATE CONLON
who formerly for many years was in the employ of my family, in appreci-
ation of her faithful services. If in any year the net income from this
Trust Fund shall be less than TWELVE HUNDRED ($1,200) DOLLARS,
then I direct my Trustees in addition to the income, to pay to the said
KATE CONLON such portion of the principal of this Trust Fund as
shall be necessary to bring the total payments to her in each year to
the sum of TWELVE HUNDRED ($1,200) DOLLARS. TUpon her
death I direct that the principal of this Trust Fund shall be added to
and administered as part of the principal of the JOHN ROACH TRUST
FUND and the income therefrom paid and distributed in accordance with
the provisions of the Trust created by ARTICLE TWELFTH of this
my Last Will and Testament.

ELEVENTH: All the rest, residue and remainder of my estate,
real and personal wheresoever situated, including any of the foregoing
bequests which may lapse (excepting therefrom however, the money and
property in the possession of the Trustees under the Will of Sarah E.
McPherson which assets are hereinafter given and appointed to my
Trustees for the purposes of the JOHN ROACH TRUST FUND) I give,
devise and bequeath to my Trustees hereinafter named in trust, to invest
and reinvest the same and collect the income therefrom and to pay the
net income therefrom semi annually or oftener, to CHARLES EDWARD
ROACH (son of my deceased cousin, JOHN N. ROACH) of Akron,
Ohio, during his lifetime and upon his death, the principal thereof as it
shall then be constituted shall be added to and administered as part of
the principal of the JOHN ROACH TRUST FUND and the income
therefrom paid and distributed in accordance with the provisions of
the trust created pursuant to ARTICLE TWELFTH of this my Last
Will and Testament.

TWELFTH: It is my desire to create a Trust Fund for benevolent,
charitable and educational purposes to be known in memory of my grand-
father as the JOHN ROACH TRUST FUND the net income of which
shall be disbursed as hereinafter in this Article Twelfth provided. To that
end: .

A) 1 appoint, give, devise and bequeath to my Trustees hereinafter
named, to be held by them in Trust upon the trusts and for the uses
and purposes hereinafter in this Article Twelfth set forth, all property,
investments and money over which I have the power of appointment
under the Will of my dear aunt Sarah E. McPherson-and all the property
and money which shall, prior to my death, have become distributable to
me out of the prinecipal or income of any trusts under the said Will
of Sarah E. McPherson but which shall, at the time of my death, be in
the possession of the Trustees under said Will; and
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1948 B) T direct that after the deaths of the respective life tenants, my
— Trustees hereinafter named, shall continue to hold in Trust upon the
%Iég;%? trusts and for the uses and purposes hereinafter in this Article Twelfth
oF set forth, the principal of the Trusts created pursuant to the foregoing
New York Articles FOURTH, FIFTH and ELEVENTH of this my Last Will and
v. Testament.
Trae King

- THIRTEENTH: 1 hereby nominate, constitute and appoint as
Taschereau J.Executors of and as Trustees under this, my Last Will and Testament,
-_— GUARANTY TRUST COMPANY OF NEW YORK, CHARLES
EDWARD ROACH of Akron, Ohio, and SIDNEY MATTISON of

Great Neck, Long Island, New York.

FOURTEENTH: To my Executors as such, and to my Trustees as
such, I give full power to sell and dispose of any and all real and
personal property of which I may be possessed to the time of my death,
at public or private sale, at such prices and upon such terms as to cash
or credit as to them may seem best, and to deal with, and otherwise
dispose of the same. I further authorize my Executors and my Trustees
to retain any real estate or any securities belonging to me at the time of
my death which may come into their hands hereunder, or, in their dis-
cretion, to sell the same or any part thereof. I particularly give to my
Executors complete discretion as to the time, place and manner of sale
of any jewelry or other valuable articles of personal property which I may
own and of any undivided interest which I may own in real estate.

FIFTEENTH: I direct that my Trustees hereunder shall not be
limited to any class of securities or investments provided by any statute
or rule of court for the investment of trust funds provided, however, that
their investments shall be governed by the following rules:

(a) No investment shall be made in the securities of any company
which has not been in existence for at least two years preceding invest-
ment;

(b) Not more than two per cent (2%) of the principal of the total
trust funds as they shall at the time of investment be constituted, shall be
invested in the securities of any one company;

(¢) Not more than ten per cent (10%) of the amount of the principal
of the total funds as they shall at the time of investment be constituted,
shall be invested in companies coming within any one of the following
classifications, namely: chemical, transportation, mining, oil, mercantile,
textile, manufacturing, building, supplies, steel metallurgical (other than
steel), banking, food-stuffs, automobile manufacturing, rubber, automobile
accessories, amusement, railroad equipment, household equipment and
not more than ten per cent (10%) in companies of any other classification
of industry.

(d) Investment may be made only in common stocks of companies
of the United States of America or a country of the British Empire.

SIXTEENTH: I direct that no one of my Executors or Trustees
shall at any time or place be required to give any bond or other security
for the proper performance of his duty as such Executor or as such
Trustee and I direct that each of my Executors and Trustees shall be

liable only for his own wilful wrongful act, and not for any error of
judgment or for the act or omission of any .co-Executor or co-Trustee.

Parmi Pactif du testateur, se trouvaient dans la province
de Québee, 10,000 actions communes de l’International
Nickel Company; $157,481.79 en dépét & le Banque de
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Montréal, & Montréal, et $50,343.75, également en dépdt E’f

3 la Banque de la Nouvelle-Ecosse, & Montréal. GUARANTY
S ..r 15 _» TrustCo.

Le 11 février 1943, les appelants, en leur qualité d’exé- oF
cuteurs testamentaires et fiduciaires ont requ du percepteur N*% Y%
Tae King

des droits de Succession, un compte au montant de $163,- *=EXR!
926.83. En établissant ce compte, le Gouvernement de la TaschereauJ.
provinee de Québec a prétendu que le montant des droits
successoraux devait étre payé, comme si Margaret Mor-

risroe et Kate Conlon recevaient comme propriétaires, cha-

cune la somme de $30,000 ($33,000 en fonds canadiens)

dont elles ne doivent toucher cependant que le revenu du-

rant leur vie; et comme si Charles Edward Roach rece-

vait, comme propriétaire également, le résidu de la succes-

sion, quand en réalité, en vertu des termes du testament, il

n’en a que la jouissance.

Les appelants ont payé ce montant sous protét, et au
cours du mois de novembre 1943, ils ont institué des pro-
cédures contre lintimé, pour réclamer la somme de
$80,601.36, qu’ils alléguent avoir été illégalement percue
par le Gouvernement de la Province.

L’honorable Juge Sévigny a maintenu la Pétition de
Droit, jusqu’a concurrence d’une somme de $62,313.17, mais
la Cour du Bane du Roi (1) (messieurs les Juges Barclay
et MacKinnon dissidents), a rejeté la réclamation.

La Cour Supérieure en est arrivée & la conelusion que les
légataires Morrisroe, Conlon et Charles Edward Roach
étaient des crédit-rentiers, ayant droit & un revenu viager,
et que la taxe devait étre payée suivant les dispositions de
la Lot des Successions, Statuts 1941, chap. 80, art. 3, para. 8,
qui se lit ainsi:

Les rentes, viagéres ou autres, et dotations seront capitalisées et esti-
mées au montant requis, & la date du décés, par une compagnie d’assu-
rance sur la vie, pour assurer une rente ou dotation de pareille somme.
C’est-a-dire, qu’au lieu de taxer les légataires comme pro-
priétaires absolus du capital dont ils jouissent, le Gouver-
nement de la province de Québec, vu les termes du testa-
ment, aurait dfi, en obtenant le chiffre d’une compagnie
d’assurance, capitaliser le montant requis pour payer les
rentes respectives, en tenant compte de I'dge des héritiers.

(1) QR. [1947]1 K.B. 656.
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Ceci évidemment aurait substantiellement réduit le mon-
tant des droits. Mais la Cour d’Appel (1) a vu dans les
dispositions testamentaires du défunt, non pas une rente
payable aux légataires, mais des usufruits, qui justifiaient
le Percepteur du Revenu, de caleuler les droits exigibles,

Taschereau J.COMMe si les usufruitiers recevaient en qualité de proprié-

taires absolus. (S.B.Q. 1941, chap. 80, art. 13.)

La question qui se pose est done de savoir quelle est la
nature exacte des legs faits aux trois héritiers, par les
termes mémes du testament. S’agit-il de rentes, d’usufruits,
ou d’autres formes de legs sujets au prélévement d’un
imp6t?

Il est important de signaler en premier lieu, que ce testa-
ment, quoique fait & New-York, ol s'est aussi ouverte la
succession, doit étre cependant interprété suivant les lois
de la provinee de Québec, car la loi étrangére n’est ni allé-
guée, ni prouvée. Il peut se résumer ainsi: Le de cujus,
apres avoir pourvu 4 quelques legs particuliers, abandonne,
cede et transporte sa fortune & des fiduciaires, qui sont les
appelants dans la présente cause, et leur enjoint de payer
le revenu net de $30,000 & Margaret Morrisroe, ainsi que le
revenu net d’une pareille somme 4 Kate Conlon, mais dont
le minimum ne devra jamais étre inférieur & $1,200 annuel-
lement. 8i l'intérét de l'argent était insuffisant, les fidu-
claires sont autorisés & combler & méme le capital. A la
mort des deux bénéficiaires, le revenu du ecapital, dans les
deux cas, est distribué comme le reste du corpus général de
la succession. Quant au résidu de la totalité du revenu, il
doit étre versé par les fiduciaires & Charles Edward Roach,
jusqu’au moment de son déceés, date ot il doit étre distribué
4 des institutions de charité, le capital restant toujours entre
les mains des fiduciaires.

Les fiduciaires sont investis de pouvoirs quasi-illimités.
Ils ont seuls le droit de vendre les biens légués dont ils sont
les dépositaires, par vente publique ou privée, aux prix et
aux termes qu’ils le jugeront & propos; sauf quelques restric-
tions, ils ont la liberté la plus compléte de placer tous les
biens de la succession; et & leur discrétion, ils sont les seuls
maitres de 'administration du capital qui leur est confié.

(1) QR. [1947] K.B. 656.
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1ls ne sont pas obligés de fournir de cautionnement, et ils 1948

—

ne peuvent étre tenus responsables que de leurs fautes vo- (%mmmgr
. . “ . . . UST ()'
lontaires. En un mot, ils gérent sans intervention de qui- ~* oy

conque, l'actif qui leur est confié, et peuvent méme refuser NEWUYORK
au légataire le privilége de s’'immiscer dans la conduite du TasKixe
patrimoine, qu’ils sont seuls chargés de rendre productif. Tuscheresud.
Au contraire, les droits des légataires sont bien restreints.
Ces derniers pourraient sans doute intervenir, si par la faute
volontaire des fiduciaires, les revenus auxquels ils ont droit
étaient mis en péril; mais 14 se limitent leurs droits, en
outre de celui de réclamer la part annuelle qui leur échoit.

Cette part qui revient aux légataires, peut, évidemment,
varier d’année en année. Leur revenu n’est pas fixe, déter- !
miné, précis. Il est naturellement soumis & diverses contin-
gences, et il augmentera ou diminuera selon que les place-
ments rapporteront davantage, ou donneront un moindre
rendement. Le choix des valeurs fait par les fiduciaires, la
variation et I'instabilité des conditions financiéres et écono-
miques dans le monde, sont autant de facteurs qui influen-
ceront, et modifieront dans un sens ou dans I’autre, le mon-
tant dont les légataires pourront bénéficier chaque année.

La situation de ces héritiers peut-elle donc étre assimilée
a celle de crédit-rentiers? Peut-on dire qu’au sens des lois
de la province de Québec, le testateur a voulu qu’une rente
leur flit servie leur vie durant, comme le prétendent les
appelants?

Je nele crois pas, et je ne puis trouver dans ces libéralités
du testateur les caractéristiques que la loi, la jurisprudence
et les auteurs ont attachées & la rente viagére. 11 est bien
vrai, tel que l'autorise Varticle 1901 C.C. que le montant
fait payable aux bénéficiaires, I’a été par testament, et que,
tel que le veut également I'article 1912 C.C., I'obligation
qu’ont les fiduciaires de payer s'éteindra & la vie naturelle
des personnes qui recoivent les paiements; mais ces deux
conditions ne sont pas suffisantes pour qu’il y ait rente via-
gere. 1l faut que le montant versé aux récipiendaires soit
certain, fixe et déterminé. Le Code ne le dit pas expressé-
ment, mais ses articles contiennent implicitement cette con-
dition essentielle, et il est d’ailleurs conforme & 1’économie
de la loi qu’il en soit ainsi. La rente viagére est une créance
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personnelle du crédit-rentier contre le débiteur, et elle peut

étre constituée non seulement & titre gratuit comme dans le
cas qui nous occupe, mais aussi & titre onéreux. Dans 'un
ou l'autre cas, dit I'article 1910 C.C., elle peut &tre stipulée
payable d’avance, ce qui suppose nécessairement, un mon-
tant déterminé. En vertu de l’article 1914 C.C., lorsqu’un
immeuble hypothéqué au paiement d’une rente viagere est
vendu par un décret forcé, les créanciers postérieurs ont
droit de recevoir les deniers provenant de la vente, en four-
nissant des cautions suffisantes que la rente continuera
d’étre payée. Si ces-cautions ne sont pas fournies, le credit-
rentier a droit de toucher une somme égale & la valeur de la
rente, au temps de la collocation. KEt, nous dit P’article
1915 C.C., le valeur de la rente viagére est estimée & un
montant qui doit étre suffisant pour acquérir d’une ecom-
pagnie d’assurance sur la vie, une rente viagere de pareille
somme. Comment une compagnie d’assurance pourrait-elle
indiquer un montant nécessaire, étant donné 1’dge du
crédit-rentier, pour racheter une rente, sans connaitre le
montant annuel de cette rente?

Que le montant annuel versé au crédit-rentier doit étre
fixe, ne me semble pas faire de doutes. C’est d’ailleurs ce
qu’enseignent les auteurs. Je n’en citerai que quelques-uns,
aingi qu’une déeision de la Cour de Cassation:

M. Proudhon, dans son Traité “du Domaine de la Pro-
priété et de la Distinction des Biens”, Vol. 1, dit ce qui
suit & la page 250:

La rente viagére est communément leffet d’un contrat symnallagma-
tique et aléatoire (1964) par lequel celui qui veut l'acquérir livre un
capital en argent, ou des choses soit mobiliéres, soit immobilidres (1968),
sous la condition que celui qui les regoit paiera au bailleur, et durant la
vie de celui-ci seulement, un intérét annuel au taux qu’id plait aur parties
de fizer.

Boileux, tome 6, page 545, exprime ’opinion suivante:

Le débi-rentier doit payer les arrérages de la rente tels qu’ils ont été
fixés par le contrat de constitution, et selon les modes qui ont été convenus.

Troplong, dans son “Droit Civil Expliqué” au Volume du
Dépbt et du Séquestre et des Contrats Aléatoires, dit ce qui
suit & la page 387:

C’est que la rente viagére, sous le rapport de la qualité du revenu

qu’elle procure, est absolument semblable & la rente constituée, si ce n’est
quelle est périssable, tandis que la rente constituée est perpétuelle. Ainsi
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done, de méme que la rente perpétuelle, elle doit consister en une somme 1948

fixe en argent, ou en une quantité déterminée de fruits, annuellement —
payable en un ou plusieurs termes Le mot ‘rente’, bien que la grammaire %ggg;lgg
le fasse dériver de reditus, qui embrasse d'une maniére générale tout oF
revenu quelconque des choses, n’a pas une signification si étendue dans la NEw York
langue du Droit. Il se prend en jurisprudence pour une redevance ou une v.
prestation périodique et cessible, réduite 4 une quantité fize, précise, déter- THE_K_ING
minée. Taschereau J.

Le méme auteur, & la page 443 dit aussi ce qui suit: -

De ces mémes principes découle une autre conséquence inverse de
celle-ci: c'est que le créancier doit se contenter de la rente fixée a priors,
quand méme l’événement viendrait & prouver plus tard, par le déelin
précipité de sa samté, que la rente aurait pu 8tre réglée & un taux plus
€levé.

Paul Pont, Droit Civil “Des Petits Contrats”, Vol. 1,
28 éd., s'exprime ainsi a la page 375:

Les arrérages, ici, de m8me que ceux de la rente perpétuelle, doivent
consister en une somme déterminée en argent ou en une ceriaine quantité
de fruits, payable & des termes périodiques: tel est, dans la langue juri-
dique, le sens du mot ‘rente’, qui, bien que dérivant de reditus, et expri-
mant dans le langage économique le revenu de toutes choses, se prend ici
pour une prestation périodique consistant en une quotité cerlaine et déter-
minée. Il ne faudrait pas considérer comme une rente viagére la conven-
tion par laquelle un individu vend un immeuble, & la charge par I'acqué-
reur de le nourrir, loger, chauffer et éclairer jusqu’ad son décés: c'est une
vente soumise aux principes généraux, et non aux régles particuliéres de la
rente viagére.

A la page 367, Pauteur a expliqué déja que les prestations
périodiques en argent ou en denrées prennent le nom d’“ar-
rérages”’.

Lefort, “L’Assurance sur la vie”, définissant la rente via-
gére, dit a la page 104:

C’est le contrat qui met & la charge d’une individualité prenant le
nom de débi-rentier, en retour d’un capital dont le quamtum est fixé
d’aprés les bases scientifiques, I'obligation de verser dans un laps prévu
par les parties une prestation périodique ou rente & la personme assurée
ou crédi-rentier tant qu'elle vit. Dans la réalité, c’est une sorte de place-
ment & fonds perdus. (V. pour les nofions techniques Dormoy: Théor.
mathém. des assur. sur la vie, t. 1, p. 204 et s.; Béziat d’Audibert: Théor.
&1&., des assur. sur la vie, p. 72 et s.; Laurent: Théorie et prat. des assur.
sur la vie, p. 86 et s.; Maas: Théor. élém. des annuités viag. et des
assur sur la vie, 28 édit., févr. 1868, p. 19 et s—Comp. Vermot, 11& part.,
vo Rente; Broggi, op. cit., pp. 179, etc...) La personne qui veut en
profiter abandonne pour toujours une certaine somme et, en échange, elle
touchera, sa vie durant, une rente déterminée.

Et il ajoute & la page 107:

Au contraire, quand il intervient un contrat de rente viagére, quand il
s'opére un échange de valeurs entre les parties, le crédi-rentier confiant
une somme, le débi-rentier recevant une créance pour les annuités, la
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somme remise au premier représente, mon le prix du risque, mais exclu-
sivement le prix des annuités; enfin, par cela seul qu'il signe un contrat
de rente viagdre, le crédi-rentier acquiert immédiatement une wvaleur
actuelle, certaine qui, dans son patrimoine, remplace le capital dont il s’est
déssaisi au profit du débi-rentier.

de Lorimier, section 1901, Vol. 16, définit ainsi la rente
viagere:

On: peut définir ce contrat, ‘un contrat par lequel I'un des contractants
vend 3 lautre une rente annuelle, et dont la durée est bornée & la vie
d’une ou de plusieurs personnes, de laquelle rente il se constitue envers
lui le débiteur pour une certaine somme qu’il recoit pour le prix de la
constitution’,

Apres avoir signalé la différence qu’il y a entre le contrat
d’Assurance et le contrat de Rente la Cour de Cassation
(25 mai 1891, Sirey 1892, p. 33), a dit ce qui suit:

Le contrat d’assurance & pour but essentiel de garantir contre les con-
séquences d’un risque €éventuel; au contraire, dans le contrat de rente
viagere, le capital versé n'est pas le prix d’un risque, mais le priz des
annuités.

I1 résulte de ces autorités que le montant annuel versé
au crédit-rentier, doit étre fixe et déterminé, pour qu’il y
ait rente viagére au sens du Code Civil de la Provinece de
Québec. Et de ce principe découle logiquement, que quelle
que soit I'appréciation du capital, nécessaire au service de
la rente, le crédit-rentier n’en bénéficie pas; pas plus qu'il
n’est exposé & perdre, si le capital devenait insuffisant pour
produire le versement annuel. Le créancier a droit d’exiger
la rente déterminée d’avance, pas plus, pas moins. Dans le
cas qui nous occupe, il est clair que le capital peut varier,
et il est méme probable, & cause des fluctuations monétaires,
qu’il ne soit jamais le méme.

D’ailleurs, il semble bien que c’est ainsi que le législateur
a compris la signification des mots “rentes viagéres”, quand
il a rédigé la loi des successions. IL’article 8 en effet dit:

8. Les rentes, viagéres ou autres, et dotations seront capitalisées et
estimées au montant requis, & la date du déeds, par une compagnie d’assu-
rance sur la vie, pour assurer une rente ou dotation de pareille somme.

Les mots “pareille somme”, indiquent clairement qu’il
doit nécessairement s’agir d’'un montant fixe, autrement, il
serait, comme dans le cas de I'article 1915 C.C., impossible
de déterminer quelle est la “pareille somme” qui pourrait
étre produite par un capital donné. Le méme raisonnement
doit. S’appliquer aux autres rentes qui ne sont pas viageres,
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et aux dotations. Dans ces cas que la loi assimile & la rente 1948
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viagere, le montant doit &tre nécessairement fixe et déter- Guarawty
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J’en viens donc 3 la conclusion que les montants que recoi- v.

vent chaque année les trois bénéficiaires ne sont pas des THEKINe

rentes viagéres au sens du Code Civil, et de la Lot des Suc-Taschereaud.
cessions. On a suggéré, mais sans insister, qu’on pourrait
peut-étre distinguer entre le revenu que recoivent Margaret
Morrisroe et Kate Conlon, de celui qui est versé & Charles
Edward Roach. En effet, dans le premier cas, un montant
minimum est stipulé, tandis qu’il ne I’est pas dans le second.
Je ne crois pas, cependant, que ceci puisse permettre de
distinguer la nature des libéralités du testateur. La rente
doit étre “déterminée”, et la fixation d’un minimum sup-
pose nécessairement que le versement annuel peut étre plus
élevé, qu’il peut étre variable; et cet élément d’incertitude
exclut la possibilité d’assimiler 3 la “rente viagére” les mon-
tants dont Mlles Morrisroe et Conlon sont les bénéficiaires.

L’'intimé prétend qu’il s’agit d’usufruits, ce qui lui per-
mettrait d’'imposer les taxes dont il a réclamé le paiement.
En effet, dans ces cas, la taxe est exigible comme si les
usufruitiers recevaient comme propriétaires absolus, le capi-
tal dont ils n’ont que la jouissance.

En vertu des termes du testament, nous sommes bien en
présence d’une double libéralité simultanée: la jouissance
des biens aux bénéficiaires, et la propriété aux appelants,
qui ne détiennent cependant qu’en leur qualité de fidu-
ciaires. Il ne fait pas de doutes, non plus, ce qui est 'une
des caractéristiques de 'usufruit, que Mlles Morrisroe et
Conlon ainsi que Charles Edward Roach, pourront béné-
ficier de toute augmentation de revenus, comme ils devront
d’autre part subir les conséquences de toute diminution qui
pourrait se produire.

Domat, Vol. 1, page 312. disait en effet:

L’usufruit s’augmente ou se diminue, en proportion de I’augmentation
ou diminution qui peut arriver au fonds sujet & Pusufruit; et comme l'usu-
fruitier souffre la perte ou la diminution de son usufruit, si le fonds périt, ou
est endommagé par un débordement, par un incident ou autre cas fortuit,
il profite aussi des changements qui peuvent rendre le fonds meilleur ou
plus grand.

10594—4
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1948 Mais, ce ne sont pas 1 les seuls éléments de l'usufruit.
Guamanry L usufruit, nous dit Particle 443 C.C. “est le droit de jouir
TRU?,?CO des choses dont un autre a la propriété, comme le proprié-
NE“;YOBK taire lui-méme, mais 4 la charge d’en conserver la sub-
TreKiva stance”. Cet article correspond & larticle 578 du Code Na-

Ta.schereau J.poléon qui est rédigé dans des termes identiques, ce qui nous
permet évidemment de nous inspirer de la jurisprudence et

des auteurs francais.

L’usufruit, il est presque inutile de le souligner, peut étre
établi par la loi, ou par la volonté de Phomme, sur les biens
meubles ou immeubles. L’usufruitier a le droit de jouir de
toute espéce de fruits, soit naturels, comme ceux qui sont le
produit de la terre, soit industriels, obtenus par la culture
ou Pexploitation, soit civils, comme les intéréts des sommes
d’argent. Il a droit 4 la possession de la chose dont il a
Pusufruit, et &4 moins qu’il n’en soit dispensé, il doit faire
inventaire et donner caution, avant d’entrer en possession.

Beudant, Seconde édition, Vol. 4 (Les Biens), page 457,
dit:
L’usufruitier a deux attributs de la propriété: les droits d’usage et de
jouissance. Les autres attributs, droits de disposition et d’accession restent-
au propriétaire, appelé nu propriétaire.

Et 3 la page 504, le méme auteur dit:

Dans I'usage ordinaire, I'usufruitier a la garde de la chose, comme
détenteur pour le compte du propriétaire, qui doit pouvoir se reposer sur
Ini. C’est 4 Vobligation de veiller & la conservation des droits du proprié-
taire que se référe l’article 601 en disant que l'usufruitier donne caution
“de jouir en bon pére de famille”,

I1 peut exercer diverses actions relatives aux choses com-
prises dans son usufruit, et il peut en réclamer la possession.

En effet, Planiol et Ripert (Traité Elémentaire de Droit
Civil), Vol. 1, page 939, disent ce qui suit:

L’usufruitier peut exercer aussi diverses actions relatives aux choses
comprises dans son usufruit. Ainsi, lorsqu’un immeuble dont la jouissance
lui appartient se trouve aux mains dun tiers qui le détient sans droit, il
peut le réclamer au moyen de V’action confesssoire d'usufmit, action réelle
pétitoire, qui lui appartient de son chef. On admet méme qu'il pourrait,
le cas échéanrt, recourir & la forme plus simple de laction possessoire
appelée “complainte”. Sans doute peuvent seuls exercer laction posses-
soire ceux qui sont possesseurs 3 titre non préeaire, et Pusufruitier est un
de ceux qui, suivant U'expression de l'article 2236, détiennent précairement
la chose du propriétaire et qui, par suite, ne peuvent prescrire. Mais si
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l'usufruitier est détenteur précaire en ce qui concerne la propriété, il ne 1948
. Pest pas quant & Jusufruit; il a de son chef, un droit réel de jouissance G —~
qui lui permet de posséder la chose et qui lui donne l’action possessoire. ngg;\%?
, . . ] oF
Clément (Etude sur IUsufruit), & la page 67, s’exprime New Yorx
<. v.
amsi: Tar King

L’usufruitier a une action personnelle dite en délivrance contre le nu T .
e . aschereau J,
propriétaire pour se mettre en possession de la chose sur laquelle porte —_—
son droit d’usufruit. Si ce droit résulte dun testament, quelle que soit la
quotité de P'usufruit, totale, partielle ou particulitre, 'usufruitier sera tou-
jours tenu de demander la délivrance, Car un usufruit méme total n’est
qu'un legs & titre particulier; le bénéficiaire ne peut jamais avoir aucune
aptitude & toute la propriété. Dans tous les cas oll I'usufruitier trouve son
droit dans un testament, il doit toujours demander la délivrance comme
tout légataire.

L’usufruit constitue un droit réel et par conséquent opposable & tous.

Et 4 1a page 68:

Pendant la durée de sa jouissance et pour conserver son droit, I'usu-
fruitier peut intenter toute action possessoire, en bornage, et toutes actions
réelles. 1l peut exercer ces actions en ce qui concerne son droit d’usufruit,
comme le nu propriétaire peut les exercer en ce qui concerne son droit de
nue propriété.

C’est done dire que Yusufruit est essentiellement un droit
réel, car il est le droit de jouir d’une chose. Il met l'usu-
fruitier en rapport direct avec cette chose, ce qui est le ca-
ractére distinetif du droit réel.

C’est la doctrine enseignée par tous les auteurs, et voici
ce que disent quelques-uns:

Baudry-Lacantinerie (Droit Civil), Vol. 6, page 301:

L’usufruit est un droit réel. L’article 543 le dit & peu prés explicite-
ment, et Particle 578 le donne % entendre, en disposant que lusufruit est
le droit de jouir d’une chose.......... Le législateur s’exprime tout autre-
ment, quand il définit le contrat de louage, qui me confére au locataire
ou mieux au preneur qu’un droit personnel de jouissance.

Planiol et Ripert (Traité Elémentaire de Droit Civil),
Vol. 1, page 921:

Une personne peut avoir la jouissance d’une chose dont une autre a Ia
propriété. Cette jouissance se présente sous deux formes différentes:
tantét comme simple créance, tantdt comme droit réel. Ainei, l'emprun-
teur dans le prét 3 usage, le locataire d'une maison, le fermier d'une terre,
n’ont aucun droit réel sur la chose qui leur est confiée. Ils n’en sont que
détenteurs: leur droit de jouissance n’existe que sous la forme dume
créance, qu’ils ont contre leur préteur ou bailleur, qui est leur débiteur,
tenu de leur procurer sa chose et de leur permetire de s'en servir. Mais
la jouissance d'une chose peut aussi appartenir & quelqu’un i titre de droit
réel. Clest ce qui a lieu dans T'usufruit et dans 'usage.

10594—43
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1948 Clément (Etude sur 'Usufruit), dit ce qui suit & la
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oF Il me faut pas confondre la jouissance de l'usufruitier avec celle du

NEw York locataire... celui-ci a le droit de jouir des choses comme le propriétaire lui-
v. méme... mais la différence capitale est que Pusufruit est un droit réel...

THE_K_ING au contraire dans le cas de bail, le propriétaire est soumis & I'obligation

Taschereay J, de faire jouir paisiblement le fermier. Ces deux droits sont donc d’une
—_ nature foute différente.

Planiol et Ripert (Droit Civil), Vol. 3, page 713, disent
aussi:
Le Code définit 1usufruit: “le droit de jouir d’une chose dont un autre
a la propriété, comme le propriétaire lui-méme, mais & la charge d’en
conserver la substance”. Cette définition est incompléte, car la loi oublie
de dire que la jouissance de I'usufruitier est essentiellement viagdre et
qu’elle s'exerce & titre de droit réel. Ce sont 13 pourtant deux des carac-
téres spécifiques de Iusufruit; le premier le distingue du droit de jouissance
qui appartient & 'emphytéote, le second le distingue du droit de jouissance
qui appartient au locataire et au fermier. La définition suivante nous
parait donc préférable: “Vusufruit est un droit réel de jouissance qui
s'exerce sur une chose appartenant & autrui, & la charge d’en conserver la
substance, et qui s’éteint nécessairement & la mort de l'usufruitier”.

Il ’ensuit nécessairement que 'usufruit est un démem-
brement de la propriété, et que le nu propriétaire n’a qu’'une
propriété mutilée, dépouillée de ses principaux avantages
qui sont 'usage et la jouissance. (Beudant, Seconde édition,
Vol. 4, Des Biens, p. 457; Baudry-Lacantinerie, Droit Civil,
Vol. 6, Des Biens, p. 297; Planiol et Ripert, Traité Elémen-
taire de Droit Civil, Vol. 1, p. 921).

Car si le véritable propriétaire a le jus utendt, fruend: et
abutendt, il est privé pour la durée de l'usufruit des deux
premiers droits, ¢’est-a-dire du droit & I'usage du bien et &
la jouissance de ses fruits. (Voir Mignault, Droit Civil
Canadien, Vol. 2, p. 529):

Nous avons vu, supra, p. 477, que toutes les facultds réunies dans le
droit de propriété se résument en trois principales savoir:

1. Le jus utendi, ou le droit de se servir de la chose en 'employant
3 un usage susceptible d’étre renouvelé plusieurs fois;

2. Le jus fruend:, ou le droit de percevoir les fruits qu'elle produit;

3. Le jus abutends, ou le droit d’en disposer, c’est-a-dire d’en faire un
usage définitif, qui ne se renouvellera plus, au moins pour le propridtaire
qui le fait, droit de la consommer, de la transformer, de la dénaturer, de
la détruire, et enfin de Paliéner en la transmettant & un autre.

Les deux premiers de ces attributs, le jus utend: et le jus fruends,
composent le droit d’usufruit; le jus abutendi n'y est pas compris. Usus-
fructus est jus utend: atque fruendi. SED NON ABUTENDI.
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Marcadé (Explication du Code Civil, septieéme éd.,
p. 456), dit également:

455, On a vu précédemment que le domaine que ’homme peut avoir
sur les choses, c’est-a-dire le droit de propriété, comprend plusieurs droits
élémentaires; que, d’aprés la théorie logique et vraie, ces droits sont au
nombre de trois principaux, parfaitement distinets et séparables, savoir:
1. le dro#t de se servir de la chose, usus ou us utend:; 2. le droit d'en re-
cueillir les produits, fructus ou jus fruendi; 3. le droit d’en disposer en
Yemployant & un usage définitif, abusus ou jus abutendi. Mais on a vu
aussi que notre Code, considérant sans doute qu’en fait les deux premiers
de ces trois droits n’existent jamais 'un sans Vautre, les présents comme
un droit unique, ususfructus, un droit de jouissance qui peut étre plus ou
moins étendu, mals qui est toujours, sous quelque nom qu’il se présente,
un jus utendi et fruendi simul.

Ces droits sont sous la jouissance de 'usufruitier, qui peut
comme nous Pavons vu déja, exercer toutes les actions néces-

saireg & leur conservation.

L’usufruit confére I'“usus” et le “fructus”; ce sont les
deux éléments qui le composent et qui lui ont valu son nom.
Les Romains, nous disent Planiol et Ripert, déclinaient sé-
parément ces deux mots, qui ont fini par g'agglutiner en
un seul pour former le mot usufruit.

L’*“usus” suppose nécessairement la possession. Etant
un droit réel, un droit sur la chose, usufruit pourrait se
concevoir difficilement, si I'usufruitier n’avait la possession
du bien qui fait 'objet de son droit. Le jus “utendi” c’est
Ie droit de se servir de la chose comme le véritable proprié-
taire.

Planiol (Droit Civil, Vol. 1, p. 871), dit:

L’usufruit confére un double droit: le droit d’user de la chose, et le
droit d’en percevoir les fruits.

Et Aubry et Rau (Cours de droit civil, Vol. 2, p. 632)
s’expriment ainsi:

L’usufruit, de sa nature, suppose la possibilité d’user ou de jouir de la
chose qui s’y trouve soumise, tout en conservant la substance.

Marcadé (Explication du Code Civil, 78 éd., p. 458):

11—459. 2. L’vsufruit est le droit de jouir, et non pas seulement le
droit de contraindre le propriétaire 3 faire jouir—Quand je suis usufruitier,
J’ai le droit & mon propre, absolu, et indépendant de toute relation avec
quelque personne que ce soit, de me servir de la chose et d’en recueillir
les fruits; il p'y a jamais pour moi ni Pobligation ni la faculté non plus
de faire intervenir aucune personne, pas plus le propriétare qu’'un autre.
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Jur.-Cl. civ. art... 578-584, verbo “usufruit”, page 2,
rapporte ce qui suit:

2—L’usufruit comprend le droit de se servir de la chose (jus utends),
et le droit d’en recueillir les fruits (jus fruend:), c’est-d-dire l'usus et le
fructus, d’ol U'expression usufruit. Seul, le troisiéme élément du droit de
propriété, le jus abutendi reste au propriétaire: celui-ci, n’ayant plus

Taschereau J,@W'une propriété dépouillée de ses principaux avantages, est appelé nu

propriétaire (Toullier, ITI, n° 389.—Proudhon, Traité de I'usufruit, 1,
n° 5~Laurent, VI, n° 323.—Demolombe, X, n° 218 —Aubry et Rau,
5e éd., 11, n° 226 —Beaudry-Lacantinerie et Chauveau, 2e éd., Les biens,
n° 434—Colin et Capitant, 4e &d., 1, p. 79).

3—T/usufruit est un droit de jouissance qui s’exerce sur des choses
dont un autre s la propriété; il s'ensuit que la jouissance qu'un pro-
priétaire exerce sur sa propre chose ne peut &tre qualifide d’usufruit, car
nul ne peut avoir une servitude sur sa propre chose: nement res sua servit
(Laurent, VI, n° 323.—Demolombe, X, n° 222~Baudry-Lacantinerie et
Chauveau, 2e éd., Des biens, n° 436).

Traitant du caractére de 'usufruit, le Jur.-Cl. civ. page 3,

n° 17:

17—Par contre, l'usufruit est indivisible en ce sens que les deux é1é-
ments qui le composent, I'usus et le fructus, ne peuvent pas &tre séparés
et résider sur deux tétes différentes. (D. Rép., Vo Usufruit, 65—D. Supp.,
eod., Vo 20).

On concevrait difficilement un usufruit sans 1‘usus”.
Etant détenteur pour le compte du propriétaire, l'usufruitier
doit conserver la substance (C.C. 443), et il serait illogique
de lui imposer cette obligation, s'il n’avait la possession;
comme il serait illusoire de lui donner un droit de renvendi-
cation, et d’exercer les actions nécessaires & la conservation
de la chose, §'il n’en avait pas la maitrise. Quel serait le
but de la loi, de 'obliger & faire inventaire, et pourquoi le
forcer & donner caution “de jouir en bon pére de famille”
(C.C. 464) afin de garantir qu’a P'extinction de 'usufruit il
remettra les biens au propriétaire, si le droit de se servir de
la chose n’est pas un élément essentiel & la structure juri-
dique de son usufruit? Sans doute, I'“usus” ou la posses-
sion ne doivent pas é&tre confondus avec la simple détention
physique; car il est élémentaire que I'on peut posséder pour
soi-méme, en ayant le contrdle physique d’une chose, ou
par lintermédiaire d’un tiers, qui détient pour celui qui y a
droit. La possession suppose un fait et un droit: le fait de
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la détention réelle d’une chose, et le droit de la contrdler et &34;8
d’en jouir. C’est d’ailleurs ce que dit le Code Civil, arti- %UARANTY

rusT Co.
cle 2192: N
. . . ORK
La possession est la détention ou la jouissance d'une chose ou d’un va R

droit que nous tenons ou que nous exer¢ons par nous-mémes, ou par un TrE King
autre qui la tient ou qui l'exerce en notre nom.

Taschereau J.

Mais si cette détention physique est entre les mains d’'un
tiers, encore faut-il que l'usufruitier en ait le contrdle, et
que la possession par un autre soit pour son bénéfice et
avantage.

Et ceci nous conduit nécessairement & la conclusion qu’il
faut pour qu’il y ait usufruit, que 'usufruitier ait ’admi-
nistration des biens soumis & I'usufruit. Le droit & I'usage
suppose nécessairement le droit d’administrer. En imposant
des obligations & 'usufruitier, on lui reconnait ce droit d’ad-
ministrer, et I'obligation d’administrer “en bon pére de
famille”. Comment en effet un usufruitier peut-il étre
responsable vis-4-vis le nu propriétaire de la conservation
de la chose, qu’il ait méme l'obligation d’instituer des pro-
cédures 1égales, pour empécher la prescription de certaines
créances dont il a la jouissance, (Beudant, seconde éd.,
Vol. 4, Les Biens, p. 504) (Planiol et Ripert, Traité Elémen-
taire de Droit, Vol. 1, p. 943) et que cependant, il ne soit
pas essentiel qu’il ait P'administration des biens. Les au-
teurs n’entretiennent pas de doutes sur ce point.

Huce (Commentaire 'du Code Civil, Vol. 4, p. 258), dit
ceci:

Le droit de jouissance appartenant & l'usufruitier implique naturelle-
ment le-droit d’administration. L'usufruitier administre pour son compte et
non pour celui du nu propriétaire qu’il ne représente pas, si ce n’est pour
les actes relatifs & la conservation de la chose.

Dans le cas ol l'usufruit est constitué par testament, le testateur ne
pourrait pas séparer l'administration de la jouissance pour lattribuer 3
une personne autre que l'usufruitier, quand mé&me ce dernier serait mineur.
Au nom de qui, en effet, cet administrateur administrerait-il? Au nom
du testateur défunt? Ce n’est pas possible. Au nom de Il'usufruitier
majeur? Mais une personne ne peut &tre représentée que par un manda-
taire constitué par elle-méme. Quant & 'usufruitier mineur il n’a d’autres
représentants que cenx que la loi lui donne. L’usufruitier a donc néces-
sairement le droit d’administrer; il a par conséquent le droit de passer des
baux.

g
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‘1;9;45 Clément (Etude sur 'usufruit), dit aussi & la page 69:
GUARANTY Le droit de jouissance de l'usufruitier implique nécessairement des

by I3

Trusr Co. actes d’administration; de plus, la loi autorise & céder son droit & titre

NEV;)FS'.’ORK gratuit ou & titre onéreux.
Teskme  Mais il semble bien que le Conseil Privé a définitivement

Taschorena J. résolu la question, dans la cause de Laverdure v. Du Trem-
——  blay (1). Aprés avoir examiné un acte de donation, ou les
donataires n’avaient ni la possession ni I’administration des
biens, Lord Maughan, parlant pour le Comité Judiciaire, a

dit ce qui suit:
Their Lordships will now proceed to deal with the three questions

above defined. On the first of them their Lordships entertain no doubt.
The children of the donor are mot usufructuaries under the deed of gift.

All they have is a right as beneficiaries to share in certain “fruits and
revenues” distributed from time to time by the trustees. Plainly they
have no direct interest as shareholders, and neither a right of attending
meetings, nor of voting. And, as S8t. Germain J. points out in his judg-
ment, a donee or legatee of a usufruct has a real right in respect of the
property, whilst the donee or legatee of the income paid or payable by
trustees has only a personal action against the trustees. On the other
hand, it has not been contended that the donor did not retain, as he
plainly stated he did, a usufruct in relation to the 7,400 common shares
with the full right of enjoying that property.

Comme cette cause n’est pas rapportée dans les rapports
de la Cour du Banc du Roi, nous n’avons pas le bénéfice des

notes de M. le Juge St-Germain.

Evidemment, ’absence de certaines conditions essentielles
pour créer un usufruit, n’annulle pas Pacte, (que ce soit un
testament ou une donation) mais il résulte qu’il n’y a pas
d’usufruit. 1l y a une autre relation 1égale.

Proudhon (Traité des droits d’usufruit, Vol. 1, p. 585),
disait:

L’usufruit m’est point une chose de pure nconven’tion:_ sa nature est
fixée par la loi: il consiste dans le droit ou la faculté qui est accordé a

quelqu'un de jouir du bien d'un autre: il ne peut &tre que cela.

Et ¢’inspirant de cet auteur, Demolombe (Cours de Droit
Civil, Vol. 10, Distinetion des Biens, (2) p. 205) dit 4 son
tour:

Telle est aussi la disposition impérative et absolue de larticle 617;
et Proudhon remarque avec beaucoup de vérité, que 'usufruit n’est pas
une chose de pure convention et que sa nature est fixée par la loi.

L’examen du testament de Charles Belden Roach dé-
montre clairement, il me semble, que les legs faits 3 Mlles

(1) 119371 A.C. 666 at 678-679.
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Morrisroe et Conlon et & son petit neveu Charles Edward 13’448

Roach, n’ont pas les caractéristiques de l'usufruit. Ainsi, Guaranry

TS 3 : sy pos s " Trusr Co.
les bénéficiaires n’ont pas & donner caution, ni a faire inven- oF

taire; leur droit n’est pas un droit réel sur le bien légué, et NEW Yorx
ils n’ont pas I'“usus” au sens de la loi; ils ne peuvent exer- e Ko
cer aucune action pour la conservation de la chose; ils ne TaschereauJ.
peuvent pas jouir comme le propriétaire lui-méme; ils ne
peuvent réclamer la possession; ils n’ont ni le contréle, ni
Padministration des biens.

Ils n’ont qu’une créance personnelle contre les fidueciaires,
pour réclamer les fruits eivils qui leur sont légués. Et cette
créance n’a pas évidemment les caractéres de 'usufruit. Ce
droit personnel qu’ils ont de jouir des fruits seulement cons-
titue & mon sens, un simple legs de revenus, que tous les
auteurs reconnaissent, et qui est bien différent de Pusufruit
lui-méme.

A la page 54 du “Traité des droits d’usufruit”, Proudhon
faisait déja la distinction nécessaire:

Léguer & quelqu’un, en totalité ou en partie, les revenus d’un domaine,
n’est donc pas lui léguer le droit d’en jouir par lui-méme, mais seulement
celii d’exiger de Vhéritier une prestation annuelle correspondant 3 la
valeur totale ou partielle du produit net.

Le legs des revenus et celui de l'usufruit d’un fonds différent done
essentiellement:

lo. En ce que, par le legs des revenus, on n’impose aucune servitude
personnelle sur le fonds, comme par celui d’usufruit;

20. En ce que le legs des revenus est toftalement moblher, tandis
que celui d’usufruit d’un immeuble est imobilier dans son objet;

30. Dans le legs d’usufruit I'héritier n’a qu'une chose & livrer, c’est la
jouissance du fonds mé&me; dans celui des revenus au contraire, I’héritier
& le choix ou de livrer les fruits du fonds en nature ou de payer annuelle-
ment la valeur estimative du produit net de Fhéritage; et en ce dernier
cas, le legs de revenus n’est plus, dans son uexecutlon quun legs de fruits
civils qui €choient jour par jour.

40. Le legs du revenu n’emporte aucun démembrement de propriété,
et n'est conséquemment pas susceptible d’étre hypothéqué dans son objet,
comme celui d’asufruit;

50. Dans le cas du legs d’usufruit, Ihéritier ne peut disposer que de
la nue propriété de fonds; tandis que dans le cas du legs des Tevenus,
Ihéritier n’étant chargé que d’en servir la rente, peut aliéner 3 son gré le
fonds en plein domaine;

60. En exéeution du legs de revenus le légataire ne peut pas exiger
la jouissance du fonds, comme il le peut dans le cas d’usufruit;

70. Dans le cas du legs de revenus, le légataire n’étant pas mis en

possession du fonds, n’est point tenu de le réparer comme il en étajt
usufruitier; ete...
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1948 Salviat, dans son traité de I'usufruit, Vol. 1, page 7, par-

GUARANTY tage la méme opinion:
TRU?;; Co. 11 ne faut pas confondre le legs d’usage avec le legs simple des fruits.
New Vorx Les effets en sont bien différents.

. lo. Le légataire de l'usufruit fait cultiver les fonds et en percoit le
THEKING revenu par lui-méme, tandis que le légataire des fruits, sans &tre tenu
I, de la culture, recoit les fruits des mains du propriétaire.

20. Le légataire de l'usufruit a l'action directe contre tout tiers pos-
sesseur; le 1égataire des fruits ne 'a que contre le propriétaire.

30. Le légataire de l'usufruit de tous les biens a droit d’habiter la
maison; le 1égataire des fruits n’a pas le méme avantage.

Le legs des fruits n’est pas le droit dusufruit, mais des fruits eux-
mémes en nature. Non jus, sed corpus.

Demolombe (Cours de Droit Civil, Vol. 10, Distinction
des biens (2), p. 189), dit aussi:

Les développements qui précddent nous ont assez fait connaltre le
caractére juridique de l'usufruit pour qu’il soit désormais facile de le
distinguer des autres droits, en vertu desquels une personne peut prétendre
aux fruits d'un bien dont la propriété est & un autre.

Le terme d*usufruit” n’est pas, bien entendu, sacramentel; et on peut
eréer un véritable droit d’usufruit sans en prononcer le mot, si d’ailleurs
tous les caractéres de l'usufruit se rencontrent dans l'espéce de droit qui
a ébté établi; mais il est alors indispensable que les caractéres essentiels
de ce droit s’y rencontrent.

De méme qu’il serait possible que le disposant ou les parties contrac-
tantes eussent Improprement appelé du nom d’usufruit le droit par eux
eréé, qui n’en aurait pas les caractéres.

Que T'usufruit ne peut pas &tre confondu avee un simple fait, serait
évident.

Taschereau’

Et 4 la méme page, Pauteur dit également:

Et il faudrait pareillement se garder de confondre avec un legs d’usu-
fruit le simple legs des revenus dun fonds. .

Ces deux sortes de droits ont cela de commun, sans doute, qu'ils sont
viagers et qu’ils s’éteignent par la mort du légataire. Mais il existe
d’ailleurs entre I'un et I'autre des différences capitales que les jurisconsultes
romains avaient soigneusement détaillées.

C’est ainsi par exemple qu'ils enseignaient:—

lo. Que le legs des revenus ne confére au légataire gquune créance
purement personnelle et mobiliére;

20. Que le légataire ne peut pas demander 3 &itre mis en possession
de la chose et & jouir par lui-méme;

30. Qu’il n’acquiert aucun droit réel, et que par suite rien ne fait
obstacle 3 ce que l'héritier du testateur hypothéque ou alidéne la pleine
propriété du fonds.

Demolombe, page 190 (déja cité):

A plus forte raison, un simple legs d’annuités ne constituerait-il pas
un usufruit. Et si, par exemple, ce legs avait été fait & une commune ou
un é&tablissement public, les annuités devraient étre servies non pas seule-
ment pendant trente ans, d’aprés l'article 619, mais pendant toute la
durde de la commune ou de I'établissement.
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Genty (Traité des droits d’usufruit), & la page 6:

Llusufruit est un droit; ce n’est pas un fait. Il ne faut donc pas
confondre l'usufruit avec lusage et la jouissance qui ne sont que des
faits. Tl se peut qu’en fait, quelqu'un use et jouisse d’une chose, sans en
avoir effectivement le droit, et partant, sans &tre usufruitier et qu’s
Pinverse, celui qui est usufruitier, et & par conséquent le droit d'user et
de jouir n'use ni ne jouisse.

Laurent (Droit Civil Francais, Vol. 6, p. 416) :

De méme il y a une différence fondamentale entre le legs d’usufruit
et le legs des revenus d'un fonds. En apparence, les droits des deux léga-
taires sont identiques, un et I'autre profitant des fruits pendant toute
leur vie; mais le légataire de l'usufruit & un droit réel dans le fond; il
jouit par lui-méme, il a un droit immobilier qu'il peut céder, hypothéquer,
tandis que le légataire des revenus n'a qu'une action personnelle contre
le débiteur du legs; la toute propriété du fonds, sans démembrement
aucun, appartient & I’héritier, lequel peut par suite vendre cette toute
propriété et I’hypothéquer; le légataire n'a qu'un droit de créance.

Jur.-Cl. civ. No. 44:

44—(c¢) DIFFERENCES AVEC LE LEGS DE FRUITS OU DE
REVENUS D'UN FONDS.—L’usufruitier a un droit réel sur la chose,
objet de son droit; le légataire de fruits n’a quun droit de créance &
16gard de I’héritier, propriétaire de Pimmeuble. A la différence de
P'usufruitier, le légataire de fruits ne peut ni se mettre en possession de
la chose pour jouir par lui-méme, ni hypothéquer son droit (Demolombe,
t. X, n°® 229.—Laurent, ¢, VI, n° 326.—Baudry-Lacantinerie et Chauveau,
2e £d., Les biens, n° 442).

Planiol et Ripert, (Traité Elémentaire de droit eivil,
Vol. 1, p. 921):

Une personne peut avoir la jouissance d'une chose dont une autre
a la propriété. Cette jouissance se présente sous deux formes différentes:
tantdt comme simple créance, tantdt comme droit réel. Ainsi 'emprunteur
dans le prét 3 usage, le locataire d’une maison, le fermier d'une terre,
n’ont aucun droit réel sur une chose qui leur est confiée. Ils n’en sont
que détenteurs: leur droit de jouissance n’existe que sous la forme d’une
eréance, qu’ils ont contre leur préteur ou bailleur, qui est leur débiteur,
tenu de leur procurer sa chose et de leur permettre de s’en servir. Mais
la jouissance d’une chose peut aussi appartenir & quelqu’un & titre de
droit réel. Clest ce qui a lieu dans l'usufruit et dans I'usage. On dit alors
que la propriété est démembrée, et le droit mutilé qui reste au pro-
priétaire, étant séparé de la jouissance et comme dépouillé, s’appelle nue
propriété. .

Planiol et Ripert (Droit Civil, Vol. 3, No. 757, p. 713)
disent aussi:

757. Définition—Le Code définit l'usufruit: “le droit de jouir des
choses dont un autre a la propriété, comme le propriétaire lui-mé&me, mais
4 la charge d’en conserver la substance” (art. 578). Cette définition est
Incompléte, car la loi oublie de dire que la jouissance de Pusufruitier est

essentiellement wviagére et qu'elle s’exerce & titre de droit réel. Ce sont
12 pourtant deux des caractdres spéeifiques de Vusufruit; le premier le
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GUARANTY
Trus