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ERRATA.
TFrrors and omissions in cases cited have been corrected in the table of cases cited.

Page 57, line 22, for * Cabana” read ¢ Cavanagh.”

Page 113, line 6, for ¢ execution ” read ¢ extension.”

Page 142, line 24, for *“(15)” read ¢‘(14),” and, at line 28, for “(8)” read
“(15).”

Page 407, line 19, for ““ Supreme” read ° Superior.”

Page 443, line 16, for ‘“has ” read ‘“ had.”

Page 450, line 18, for ““reserving” read ‘° reversing.”

Page 541, in third foot-note for ¢“ Bab.” read *“Barb.”

Page 585, line 5, for ¢ (Ont.) ” read ¢ (Can.)”, and ab line 6, for ““Ontario”
read ‘‘Upper Canada.”

Page 640, line 20, for “*Supreme” read *“Superior.”

Page 641, line 14, for “mises” read *‘mis.”






A TABLE

OF THE

NAMES OoF THE CASES REPORTED

IN THIS VOLUME.

A.

PAGE.

Ames-Holden Co. et al ».
Hatfield . . . .. 95
Archibald ». McNerhame 564

Ascot, Township of w.
County of Compton . 228

Atlas Assurance Co. .

Brownellezal. . . . B37
B.
Bank of Montreal ». De-
mers . . . . 435
Barber, McCuaw v.. . . 126
Bartling et al., Wﬂhams v, 548
Beach ». Townshlp of Stan-
stead . . . . . 736
Benjamin, Westv. . . . 282
Black et al. ». The Queen 693
Boultbee v. Gzowski . . 54
Brownell et al., Atlas As-
surance Co. ».. . . . b37
Burris v. Rhind . . . . 498
Bury, Deschamps ». . . 274
Byron ». Tremaine . . . 445
C.

Cadieux, Cityof Montrealv. 616
Canada Atlantic Rway. Co.
v. Henderson . . 632
Canadian Coloured Cot;t;on
Mills Co. v. Kervin et al 478
Canadian Pacific Rway Co.
& Shaw, McBryan ». . 359
Carroll et al. ». Erie Co.
Natural Gas & Fuel Co. 591

C.
PAGE,
Caston, Consolidated Plate
Glass Co. of Canadav. . 624
Chef dit Vadeboncour ».

City of Montreal . . 9
Chicoutimi et al.; Town of,

v. Price . . 1356
Citizens’ Light & Power

Co. v. et ux . . 1
Cole v. Pope . . 291

Collins Bay Rafting & For-
warding Co. v. Kaine . 247
Commercial Union Assur-
ance Co.v. Margeson et al 601
—————v. Temple . . 206
Common & qual. v. Mc-
Arthur . . . . 239
Compton, County of, Town—
ship of Ascot v. . . 228
Compton, County of, Vil-
lage of Lennoxvilleo. . 228
Consolidated Plate Glass
Co. of Canada v. Caston 624

D.
Day, Lawlor ©. . . 441
Demers, Bank of Mon—
trea.l’u . . . 435
Deschamps . Bur) .. 274
E.

Eastern Townships Bank
v. 8wan et al . 193
Eastman v. Rlchard & Co 438.



viii TABLE OF CASES REPORTED. [8.C.R. VoL XXIX.

E.

PAGE.

E. B. Eddy Co., Spratt o.
Employers’ Liability As-
surance Corporation w.

Taylor . .

Erie Co. Natural Gas &
Fuel Co, Carroll et
al. ©.

Esquimault & N anaimo
Rway. Co. Hobbs w.

Ethier ». Ewing .

Ewing, Ethier v.

- I
Feindel, Zwicker ». .

G.

Gastonguay v. Savoie 2t al
Gibsone, ». Quebec, Mont-
morency & Charlebois
Rway Co. v.
_—
Grand Trunk Rway of
Canada ». Rainville ¢t ol
Great Northern Transit
Co., London Assurance
Corporation v.
Green v. Ward ..
Guerin v. Manchester Flre
Assurance Co.
Gzowski, Boultbee ».

H

Hamel ». Leduc—Nicolet
Election Case . .

Hardy Lumber Co. ». Pick-
erel River Improvement
Co. .

Harwick, Townshlp of Mc-
Gregor v. .

Hadtfield, Ames—Holden Co
etal. v. . .

Hawkins és qual Roberts
etal. v. .

Henderson, Ca,na.da, Atlan—
tic Rway. Co. . .

411

104

. 591

. 450
. 446
. 446

. 16

613

. 340

340
201

. BTT

572

. 139

178

211
443

95
218

. 632

H.

PAGE.

Hesslein et al., Wallace ef
al.o.. . . . . .
Hilliker, Supreme Tent
Knights of Maccabees,
etc. . . . . . .
Hobbs ». Esquimault &
Nanaimo Rway Co. .
Hollester v. Clty of Mon-
treal . . .
Hyde ». Llndsay

———— ), —————

I

Insurance Co. of North

America v. McLeod .

K

Kaine, Collins Bay Rafting
and Forwarding Co. w.

Kervin , ¢t ol, Canadian
Coloured Cotton Mills
Co. v. .

Knights of Macca,bees, etc.,
Hilliker .

L.

Lawlor ». Day .
Lazier in re .
Le Bell, Norwich Union
Fire Insur&nce Co. ».
Leduc, Hamel ». Nicolet
Election Case
Leggat ». Marsh .
Lennoxville, Village of
County of Compton v.
Lepitre et uw., Citizens's
Light and Power Co. ».
Lindsay, Hyde v.

EEN—

K

Logan, Township of Town-
shlp of McKillop ».
London Assurance Corpor-
ation ». Great Northern
Transit Co. .

. 171

. 397
. 450

. 402
99

.' 595

. 449

247

. 478
. 397

. 441

630

. 470
. 178

739

. 228

99

. 595
. 702

. BT

LR LLL AR



8.C.R.Vol. XXIX] TABLE OF CASES REPORTED.

M.

PAGE.

.Maccabees, Knights of ete.
v. Hilliker
Major ©. McCraney et al .
Makins ». Piggott & Inglis
Manchester Fire Insurance
Co., Guerin . .
Wlarueson et al. Commer(-la,l
Unlon Assurance Co. .
Marsh, Leggat v.
Meloche v. Simpson et al .
Montminy, The Queen ».
Montreal, Bank of .
Demers
Montreal, Clty of w. Ca,-

dieux
v. Chef
dit Vadebonceur . .
, Holles-
ter . .
v. Ram-
say et al .
v. Vade-
bonceur .
————— Wthev

Moore et al. v. VVoodstock
‘Woolen Mills Co. .

Me.

McArthur, Common .
MecBryan 0. Canadian Paci-
fic Railway Co. & Shaw.
McCraney et al, Major ». .
McCuaig ». Barber .
McGregor v. Township of
Harwwh .
"McKillop, Townshlp of w.
Township of Logan
McLeod, Insurance Co. of
Norbh America v.
——, Nova Scotia Ma.-
rine Insurance Co. v.
Western Ascur-

ance Co v .
McNerhanie, Archibald o.

N.

Nicolet Election
Hawmel v. Leduc

Case—

. 397

182
188

139
601
. 739
375

. 484

435
616
9

. 402

. 298

677

. 627

. 239

359
182

. 126

. 443

. 702

449

. 449

. 449
564

. 178

N.

ix

PAGE.

North-west Electric Co. ».
Walsh . . .
Norwich Union Fire Insur-
ance Co. v. LeBell
Nova Scotia Marine Insur-
ance Co. v. McLeud

0.
Ogilvie, The Queen . .
P.

Pacaud ». The Queen
Palliser, Simpson . .
Pickerel River Improve-
ment Co., Hardy Lum-
ber Co. ». . .
Piggott & Inglis, Makms v.
Pope, Cole ». . .
Price, Town of Chlcoutlml
v, . e e .-
—_ . Ro .
Provincial N a,tura,l Ga,s &
Fuel Co., Carroll ». .

Q.

Quebec, Montmorency &
Charlevoix Rwa.y Co. ».
Gibsone .

————, Gibsone ».

Queen, The Black ».

— ————o. Montminy .

v. Ogilvie .

——— Pacaud . .

—— 0. 8.8, “Troop

Co.

- Vlau . .
— Woodburn .

R.

Richard & Co., Eastman v.

Rainville et al., Grand
Trunk Rway. of Can-
ada v .

Ramsay et al, Clty of Mon-
treal v. .

33

. 470
. 449

. 299

. 637

. 211
188
291

. 135

494

. 991

. 340

. 340
. 693

484

. 299
. 637

. 662

112

438

201
. 298



X
R.
PAGE.
Rhind, Burris w. . 498
Roberts ». Hawkins . 218
Rowan ». Toronto Rway.

Co. . . . LT
Roy, Price ». . . 494
8.

Savoie ¢t al., Gastonguay ». 613
Simpson et al., Meloche v. 375
-- v. Palliser . 6
Sparks, Wolff v. . . 585
Spratt ». The E. B Eddy
Co. . 411
Stanstead, Townshlp of
Beach o, 736

Supreme Tent, chrhts of
Maccabees, etc. v. Hilli-
ker . .

Swan et al., Easter‘n Town-
ships Bank o.

T.

Taylor, Employers’ Liabil-
ity Assurance Corpor-
ation v. ..

Temple, Commercial Union
Assurance Co. v. .

Toronto Rway Co., Rowan

Tremaine, Byron v. .

397
193

T.

TABLE OF CASES REPORTED. [8.C.R.Vol. XXIX.

PAGE.

“Troop ” 8.8. Co, The

Queen .
V.
Vadebonceur, Chef

City of Montreal .
Viau ». The Queen

dit,

Ww.

Wallace et al v». Hesslein
et al. .
Walsh,
tric Co. ». . . . .
Ward, Green ¢. . . ,
‘West ». Benjamin
Western Assurance Co. v.
MecLeod
White ». City of V.[ontreal
Williams ». Bartling ef al.
Wolff ©. Sparks . .
Woodburn, The Queen v. .
Woodstock Woolen Mills
Co., Moore ¢t al. v. .

N o'rt};-vv(-ast . Elec-

Z.

Zwicker v. Feindel .
- v. Zwicker .

. 662

. 171

33

. 572

. 282

449
677
548.

. B85

112

. 627

. 816
. 52T



TABLE OF CASES CITED.

A,
NAME OF CASE. WHERE REPORTED. PAGE.
Accident Tns. Co. ». Young . . 20 Can. 8. C. R. 280 105, 142, 538
Accidental Death Ins. Co., in e . 7 Ch. . 568 . . 302
Accidental and Marine Ins. Corp

i re ; Bridger’s case } 4 Ch. App. 266 . : - 240
Acey v. Fernie . . . TMO&W. 151 . . . 538
Adams ». Bank of Loulsla.na, . . 3 La. An. 351 . . . 329
Addlestone Linolenm Co., re . . 87 Ch. D. 191 . . . 35
Aetna Ins. Co. ». Brodie . . BCan. S.C.R. 1 . . . 305
Agricultural Ins. Co. ». Sargent . 16 Ont. P. R. 397 . . . 115
Agrlcultunst Cattle Ins. Co. in «

Stambopen e } 1Ch. App. 161 . . . 240
Allen v. Flood [1898] A. C. 1 . . 872, 641
aroNke Merchants Marine Tns.\ 15 con s 0. R, 488 . . 401
—— . Quebec Warehouse Co . 12 App. Cas. 101 . . 518, 619
—--— v. Richardson . . 13 Ch. D. 524 . . 292
Allison v. McDonald . . . 23Can. 8. C. R. 6‘35 . .127
Almada & Tirito Co., re . . 38 Ch. D. 415 . . .39
Alvanley . Kinnaird . 2M. &G. 1 . . . 452
Anchor Marine Ins. Co. ». Corbett . 9 Can. 8. C. R. /3 . . 143
Anderson’s case . . . 7Ch.D. 75 . . . .40
Anderson v. Fitagerald . 4 H. L. Cas. 484 . . . 106
— — . Sa,ugeen Mut. Fire) -

Tas. Co. ; 180 R. 355 . . . . 156
Arrow Shipping Co. o. 'lyne Tm- [1804] A. C. 508 . . . 666

provement Commissioners
Ascot, Townshipofv. Co.of Compton 3 Rev. de Jur. 557 . . . 229
Ashbury v. Watson . 30 Ch. D). 376 . . .37
Ashbury Ry. Carriage & Tron Co. ] -

. Riche i L. R. 7TH. L. 653 . . . 117
Ashford ». Victoria Mutual Assur -

swiord - Victoria } 20 U. C. C. P. 434 .. 42
Aspdin v. Austin . 5Q. B. 671 . . . . 118
Atlantic & Northwest Ry Co v,

Town of St. Johns Q. R. 3Q. B. 397 . . . 137
Atlas Assurance Co. v. Brownell . 29 Can. 8. C. R. 537 . . 603
Attorney General ». Black . . Stu. K. B. 324 . . . 696
Attorney General of Jamaica w.

Manderson . 6 Moo. P. C. 239 . . . 304
Attorney General of Quehecv Morln 1 Dor. Q. B, 88 . . . 485
Attorney General of the Straits !

Settlements v. Weymss } 13 App. Cas. 192 . ’ - 694

B.
Badische, Anilin und Soda Fabrik =

" Sch(;tt Segner & Co. ) [1892] 3 Ch. 447 . . . 641
Bain ». Cité de Montréal . 8 Can. S. C. R. 252 . . 657
Baine’s case; re Central Bank of .

Cana T i 16 Ont. App. R. 237 . 58
——— & Nasmith’s cases; re Cen-
tral Bank of (‘anada } 160 R. 293 ) : ' - 60

Baldwin ». Kingstone . . . 18 Ont. App. R. 63 . . 585



xii

NAME OF CASE.

Ball ». Storie

Ball ». Tennant . .

‘Baltimore, Mayor, etc. ofv. Bschbach.

Baltimore & Ohio Ry. Co. v. Brydon.

Bank of Bengal v. Fagan .

Bank of Bengal ». Macleod

‘Banque Jacques Cartier v. Banque)
D’Epargne de la Cité etc., de |
Montréal )

Banque du Peuple v, Laporte .

‘Banting v. Niagara District Mut.
Fire Assur. Co.

‘Barber v. McQuaig

Bardwell ». Lydall .

Barham v. Earl of Thanet

Barnes . Ward . .

Barrow’s case ;in re Stapleford Col-
liery Co. .

“Baumvoll Manufacture von Scheib-
ler v. Gilchrest & Co. .

Bawden ». London, Edmburgh &}
Glasgow Assur. Co. .

Bayliss v. Leddy

Baynton ». Morgan

Bea.ch v. Township of Stanstead

"Bean 7; Stupart .
Beattyw. NorthwestTransportatlon}
Co.

Beaulieu v. Hayward
¢ Beeswing” The
Bell ». Macklin
Bell v City of Quebec .
Benicia Agricultural Works v. Ger-
mania Jns. Co. .
‘Bennett v. Grand Trunk Ry. Co.
Benson ». Ottawa Agricvl. Ins Co.
‘Bentley v. Mackay
Berube v. Morneau
ras v. O’Brien
%mgton v. Proviveial Ins. Co of |
Canada . . .
"Bingham . Bmgham
Black v. National Ins. Co.

Blackley ». Kenney (No. 2.) .
Blake v. Exchange Mutual Flre}
Ins. Co. of Philadelphia
‘Blakely Ordnance Co. in re; }

Creyke’s case . .
Blondin ». Lizotte . . .
Bloodworth ». Jacobs
Bloowmenthal v. Ford
Bloomer v. Spittle
"Bord, Doe d. ». Burton

Boultbee ». Gzowski

o
B%ulton v. Crowther
Bourque v. Lupien
“Bowes v. National Ins. Co.
Bowring ». Shepperd
‘Bradford v. Fox .

TABLE OF CASES CITED. [8.C.R.Vol. XXIX.

WHERE REPORTED. PAGE.
1 Sim. & Stu. 210 . 452
21 Ont. App. R. 602 128
18 Md. 276 117
65 Md. 198, 215 120
7 Moo. P. C. 61 22
7 Moo. P. C. 35 22
13 App. Cas. 111 453
19 L. C. Jur. 66 13
25 U. C. Q. B. 431 143
24 Ont. App. R. 492 127
7 Bing. 489 . 306
3 Mylne & K. 607 . 129
90C.B.392 . . 222
14 Ch. D. 432 .. 18
(1892) 1 Q. B. 253; } .
{ [1893] A. C. 8 . 253, 255
[1892] 2 Q. B. 534 472
17 R. L. 408 . 195
22Q.B. D. 74 129
Q. R. 8Q. B. 276 736
Q. R. SS (‘ 178 737
1 Doug. 1 . 472
6 O.R. 300 11 Ont, App ‘!
I R. 205 12 Can. 8.C.R. 37
L 598; 12 App. Cas 589, J
10 Q. L. R. 275 . 378
oAsp’\JCNS484_ 251
15 Can. 8. C. R. 576 292
5 App. Cas. 84 . 403
97 Cal. 468 578
30.R.446 . 635
42U. C. Q. B. 282 472
31 L. J. Ch. 697 592
14 Q. L. R. 90 14
11 R. L. 376 . 275
3 Can. 8. C. R. 182 471
1 Ves. Sr. 126 206
24 L. C. Jur. 65 142
29 C. L. J. 108 127
12 Gray 265 605
5 Ch. App. 63 240
M. L. R. 3 Q. B. 496 277
2 La. An. 24 . . 329
[1887] A. C. 156 50
L. R. 13 Eq. 427 520
16 Q. B. 807 . 173
28 0. R. 285 ; 24 Ont. App .
R. 502 .
2B.&C. 703 . 404
R. 7 8. C. 396 485
4 P. & B. 437 . . 105
L. R. 6 Q. B. 309 . 61
38 N. Y. 289 130



§.C.R.Vol. XXIX.] TABLE OF CASES CITED.

NAME OF CASE.

Bradford v. Romney .

Brady ». Mayor, ete., of New York

Braunstein ». Ac»ldental Death
Ins. Co. .

Bridger’s case; in re Accidental &
Marine Ins. Co.

Bridges ». Directors, etc North
London Ry. Co.

British Provident Life & F1re Assur.
Co. re ; Coleman’s case. .

British Prov1dent Fire & Life Assur, }
Co. re ; Grady’s case .

BrltlshPrm'ldentFlre&LlfeAssur }
Co. re ; Lane’s case .

Brogan v. Manufac. Mut. Ins. ‘Co. .

Brooks v. Clegg. .

Broughton v. Hutt

Brown v. Black

». Commissioner for Railw ays

v. City of Montreal .

Brownell ». Atlas Assurance Co.

Bruce v. Gore District Mut. Ins. Co.

Bulmer ». Dufresne

v. The Queen
Burnett ». Lynch
Burris ». Rhind
Burrowes v. Lock .
Burton v. Great Nort:hern Ry Co .
Byrou v. Tremaine .

Cachar Co. Re; Lawrence Case

Caddick ». Skidmore

Caldow ». Pixell .

Caldwell ». Stadacona TFire & Life)
Ins, Co. .

Caledonian Ry. Co. v. Mulholland .

Cameron v. Canada Fire & Marme}
Ins. Co. . . .

Campbell ». Rothwell -

Canada Atlantic Ry Co. v. Hurd-)
man

v Moxley

Canada Central Ry Co. ». Murray

». The Queen

Canada Paint Co. ». Trainor . .

Canadian Oil Works Corpn., Re:
Hay’s Cage . .

Canadian Pacific Rallway Co. .
McBryan . . . }

Capel v. Butler

Carling’s case re W estern of Can-
ada Oil Co. .

Carroll v. Charter Oak Ins. Co.

v. Girard Fire Ins. Co. .

———v. Provincial Natural Gas
& Fuel Co. }

Carsley v. The Bradstreet Co. .

Carter v. Towne .

xii

WHERE REPORTED, PAGE.

30 Beav. 431 . 520~
20 N. Y. 312 117
31 L J.Q.B. 17 143.
4 Ch. App. 266 240
L R.7H. L 213 . 222:
1 DeG. J. & S. 495 . 36.
32 L. J. Ch. 326 - 38.
33 L..J.Ch.84; 1DeG. J.&8S.50¢ 38.
29U. C. C. P. 414 472.
12 L. C. R 461 303
3 DeG. & J. 501 . 452.
L.R.15 Eq. 363 ; 8 Ch. App 939 61
15 App. Cas. 240 . . 293,
4R. L. 7; 7L C Jur. 46 403.
31 N. S. Rep. 348 . . 537
20 U. CQC P. 2 7 . . 208 .

3bor. Q. B. 90; Cass. Dig.

. { (2¢d.)873; 21 L. C. Jur.98f 395
23 Can. 8. C. R. 488 . 118
5 B. &C. 589 . . 59~
30 N. S. Rep. 405 . 499
10 Ves. 470 . 517
9 Ex. 507 . 118.
31 N. S. Rep. 425 . 445.
2 Ch. App. 412 . 35
2De G. & J. 52 569"
2C. P. D. 562 . 119
11 Can. S. C. R. 212 538, 603.
[1898] A. C. 216 220
6 0. R. 392 155,
38 L.T. N.S. 33 127
25 Can. S. C. R. 205 221
15 Can. S. C. R. 145 203
8 Can. 8. C. R. 313 452
20 Gr.273 . 641
28 Can. 8. C. R. 352 3
10 Ch. App. 593 35
6 B. C. Rep. 136;

5 B. C. Rep. 187 360
2 Sim. & Stu. 457 129
1 Ch. D. 115 35
40 Barb. N. Y. 292 541
16 Ins. L. J. 764 143
26 Can. S. C. R. 181 592
M.L.R.28.C. 33 221
98 Mass. 567 . . 189+



xiv

NAME OF CASE.

Carter . White
Casgrain v. Caron .
Cassel v. Lancashire & Yorkshlre
Accident Ins. Co. . }
Castellan ». Hobson .
Ca(sjton v. Consolidated PlateGlass}
0. .

Caty v. Permult

Cave v. Mountain .

Central Bank of (/a,na.da,, Re,
Baine’s Case .

Central Bank of Canada, Re ; ‘Nas-
mith’s Case$

Central Rway Co. of Venezuela .
Kisch . .

Chambersburg Ius. "Co. v. Smith

Charlebois ». Charlebois .

Chartier ». Quebec S. S. Co.

Chasemore ». Richards .

Chef dit Vadebonceeur ». The Clt;
of Montreal

Chester ». Dickerson

Chinnock v. Ely

Christie v. Lewis

Churchward ». The Queen

Citizens’ Bank of Louisiana v. F1rst
National Bank of New Orleans.

City Discount Co. v. McLean .

Clare ». Lawmb .

Clarence, The . .

Clark ». Chambers .

—-—v. New England Mutual Flre}
Ins. Co. . .

Clarke v. Dickson

v. Eckroyd .

——— v. Hart

v. Joselin

Clavering v. Clavering

Clayton’s Case

Clinch ». Pernette .

Cochrane v. Willis .

Coke’s case

Coles v. Bristowe |,

Collins ». Middle Level (‘omm]s
sioners.

Colonial Bank ». Cady & Williams .

——-— of Australasia ».
Willan .

Colonisal Securities v. Mrmssey

Colyear ». Lady Mulgrave

Common ». McArthur .

Compagnie de Pret et de Creédit\
Foncier v. Baker. .

Connecticut Fire Ins. Co. ». Ka.v
anagh. . . }

Connecticut Ins. Co. ». Moore

Connelly ». Guardian Assurance Co.
Consolidated Traction Co. v. Scott .

TABLE OF CASES CITED. [S.C.R.Vol. XXIX,

WHERE REPORTED. PAGE.
25 Ch. D. 666. 129
4 Rev. de Jur. 96 485
1 Times L. R. 495 105
T.. R. 10 Eq. 47 62
26 Ont. App. R. 63 624
27 L. C. Jur.21; -
{ 16 R. L, 148 . 15, 276, 380
1 Man. & G. 257 666
16 Ont. App. R. 237 58
16 0. R. 293 60
L R.2H. 1. 99 35
11 Pa. St. 120 128
26 L. .. Jur. 376 . 487
Q. R. 128. C. 261 . 220
7 H. L. Cas. 349 370
29 Can. 8. C. R. 9 279
54 N. Y. 1 566
4 DeG. J. &S 638 . 306
2 Brod. & B. 410; 5 Moore 954
C.P. 211 . .
L R.1Q. B.173 118
L. R. 6 H. L. 352 526
L. R. 9 C. P. 692 306
L.R. 10 C. P. 334 292
3 Wm. Rob. 283 254
3Q. B.D. 327 189
6 Cush. 342 605
E. B. & E. 148 . 37
12 Ont. App. R. 425 641
6 H. L. Cas. 633 . 41
16 O. B: 68 . . 518
2 1;731\/ m. 388; 8 Ruhng Cas. 598
1 Mer. 585 . 302
24 Can. 8. C. R. 385 . 528
34 Beav. 359; 1 Ch. App 58. 207
Godb. 289 . 118
4 Ch. App. 3 . 61
L R.4C. P. 279 361
15 App. Cas. 267 697
L. R. 5 P. C. 417 666
[1896]1 Q. B. 38 619
2 Keen 81 . . 502
Q. R.8Q.B. 128 . 239
24 L. C. Jur. 45 275
[1892] A. C. 478 22
6 App. Cas. 644; 6 Can.
S.C. R. 634 222
30 N. B. Rep. 316 . 472
55 Am. State Rep. 620 189



S.C.R.Vol. XXIX.] TABLE OF CASES CITED.

NAME OF CASE.

‘Cooke v. Caron

Cooper v. Molsons Bank .

— v. Phibbs
Coote v. Whittington
Corner v. Byrd
Cossette v. Dun

- v. Ledue

C‘ounty of GloucesterBank v. Rudr y]
Merthyr Steam etc. Co. .S

Couture v. Bouchard
Coward v. Hughes .
Cowans ». Marshall
‘Cowen, Lz parte
——— . Evans
——-— v, Truefitt .

Cox v. Hamilton Sewer Plpe Co.

Crawford ». Toogood

‘Crédiv Foncier Franco- Canadlen .

Lawrie

Creyke’s ca.se. Inre Blakeley Ord- \

nance Co. .
Cridiford ». Bulmet
‘Cunard ». Irvine.
Currie's Case .

Curry v. Commonwealth Tns. Co.

Dale ». Hamilton
Daniell’s Case

Darling v. Brown

Darby v. Darby
Davies ©. Mann

Davis ». Kerr .

— v Whitehead
Dawson v. Fitzgerald
—-—-— v. Macdonald
Day v. Rutledge
—-—v. Wells

Dalyell v. Tyrer

Delesderniers ». Klngsley

Delorme ». Cusson

Demers v. Bank of Mm.ltrea.l

Denison v. Fuller
Derry v. Peek
DeRuvigne’s Case

Deschamps v. Bury

Desjardins ». LaBanque du Peuple {

Desloges v. Desmarteau .
Despatch Line of Packets v. Bella-

my Mfg. Co.
Despins v. Danean .
Desrivieres, o re

Devavnesw Noble; -Claytons Ca.se

Disderi & Co. re
Dixon ». Bell .

— . Clark
———w». Sadler

XV
WHERE REPORTED, PAGE,
10 Q. L. R. 152 . . 194
26 Can. 8. C. R. 611 . 592
L. R.2H. L.149 . . 293
L. R. 16 Eq. 534 . 530
M. L. R. 2 Q. B. 262 . 221
18 Can. S. C. R. 222 221, 262
6 Legal News 181 . 222
[1895] 1 Ch. 629 40
21 Can. 8. C. R. 281 - 100
1K &J.443 . 452
28 Can. S. C. R. 161 220
2 Ch. App. 563 . 37
22 Can. 3. C. R. 331 100
[1898] 2 Ch. 551 519
14 O. R. 300 . 481
13 Ch. D. 153 172
27 0. R. 498 129
5 Ch. App. 63 240
M. L. R. 4 Q. B. 293 486
James (N. 8.) 31 . 173
3 DeG. J. & S. 367 40
10 Pick. (Mass.) 535 472
5 Hare 369 : 2 Ph. 266 . 563, 569
22 Beav. 43; 1 De G. & J. 372 34
1Can. 8. C. R. 360; 2 -
Can S.C.R. 26 . }332’ 877
3 Drew. 495 . . . 570
10M. & W. 546 . . 222
17 Can. S. C. R. 235 s 614
[1894] 2 Ch. 133 . 566
1 Ex. D. 257 . 152
Cass. Dig. {2 ed.) 586 197
12 Man. L. R. 290 441
30 Beav. 220 . 452
E. B. & E. 899 626
3L C.R. 84 . 345
28 Can. 8. C. R. 75 325
27 Can. 8. C. R. 197 447
10 Gr. 498 . . 173
14 App Cas. 337 517
5Ch. D. 306 . . 40
QRIQSCM"):),QR o5
118. C. 397 !
8 L. C. Jur. 106; 10L. C.} 273
R.32 . . . /
Q. R.6Q. B. 485 . 403
12 N. H. 205 117
M. L. R. 4 8. C. 450 15
12 R. L 649 . 29
1 Mer. 585 . 302
L. R. 11 Eq. 242 . . 35
1 Stark 287; 5. M. & S. 198 . 189
5C. B. 365 . . . 302
5M. & W. 405 267



Xvi TABLE OF CASES CITED. [S.C.R.Vol. XXIX..

NAME OF CASE., WHERE REPORTED. PAGE,
Doe d. Bord ». Burton 16 Q. B. 807 . . . . 173
——— Garnons v. Knight . 5B. & C. 671 . . . . 530
——— Hiatt v. Miller . . . 5C. &P.59 . . . 173
——— Hornby ». Glenn . . 1Ad. & E. 49 . . . 529
——-— Milburn ». Edgar . . 2 Bing. N. C 498 . . . 173
——— Tomes ». Chamberlaine . bM.&W. . . . 173
Dominion Cartridge Co. ». Cairng . 28 Can. S. C. R. 361 . 3, 480
Dominion Loan Society ». Darling . 5 Ont. App. R. 576 . 520, 592
D()Irrlla;hgs v. Windsor Co. Mut. Fire 56 Vt. 374 . . 142
Donovan v. Lamg Syndlcwte . . [1893]1 Q. B. 629 . . . 626
Dorion ». Dorion . . . . M.L.R.1Q. B.483 . . 377
Doutre v. Bradley . . . . 17 L. C. Jur. 42 . . .. 195
Douglas ». Scougall . . . 4Dow 269 . . . . 266
Dow . Dickinson . . . . [18811W.N.52 . . . 197
Doyle ». Gandette . 20 L. C. Jur. 134 . . . 304
Draper v. Charter Oak Fire Ins. Co, 2 Allen (Mass. ) 569 . . 47
Dublin, Wicklow & Wexford Ry

o Naestery { 3App. Cas. 1165 . . . 723
Ducondu ». Dupuy . {9 App Cas. 421500 6 Can. } 292
Dufresne v. Guevremont . . 2 Can S. C R. 216 . . 447
Dunn ». Sayles . . . 5Q.B. 68 . . . . 118.
Dupont ». Quebec S. S. Co. . . Q. R.118.C. 188 . . . 221
Durocber v. Durocher . . . Q. R.128.C. 373 . . . 195,

E.
Eastern Township Bank ». Co. of

Compton . T TR.L. 46 . . . . 231
Ecclesmsblquesetc de St Sulplcev

G ] ‘ } 16Can. S. C. R, 399 . . 448
Eddy ». Eddy . . . . Coutlee’s Dig. 23 . . . 437
Eden, The . . . . . 2Wmnm. Rob. 442 . . . 254
Eden v. Parkinson . 2Dougl. 732 . . . . 266
Edwards . Abera.yron Mutual|

Shlp Ins. Co . 1 Q B. D. 563 . . . 603
—— Lycomlng Co. Mat. .

e Go. . } 75 Penn. 378 N VT
— . M’Lea G. Cooper 308 . . . 205
Elliott ». Royal Exchange Assur. Co. L. R. 2 Ex. 237 . . . 143,
Employers Liability Assura,nce}

Corporation . Taglor . 29 Can. 8. C. R.104 . 538, 603.
Enright v. Falvey . L R.Ir.4C L. 397 . . 695
Esls;lalro);l v. Court Prlde of the Dom- 20. R. 596 . . . Y
Ethier . Ewmg . . . . Q R.128. C. 134 . . 447
Evans v. Monette . . . . M.L.R.2Q. B. 243 . . 221
—--—v. Wood ('* L. R. 5 Eq. 9 . . . 6r
Exchange Bank of anada v. The

aonge } 11 App. Cas. 157 . . 305, 694
Exton v. Scott . . 6 8im. 31 . . b32
Eyre & Spottiswood ». The Queen . 3 Times L. R. 5. 304 447 . 118.

F.
Farmer v. Devlin . . . . 15 R. L. 621 . . . 345
Faure Hlectric Co., re . . . 40 Ch, D. 141 . . .40
Farwell v. The Queen . . . 22Can. 8. C R. 553 . 592
Feindel v. Zwicker . . . 31 N. 8. Rep. 232 516.
24 Law J ourna.l 420; 87 L.
Fell ». The Queen . e N } 116.



S.C.R.Vol. XXIX.] TABLE OF CASES CITED.

NAME OF CASE.

Fenna v. Clare Co.

Ferguson r. Winsor .

Field ». Court Hope of A. O. F.

Filiatrault ». Goldie

Finlay v. Miscampbell

Fisher v. Crescent Ins. Co. .

Fitzrandolph ». Mutual Relief
Society of Nova Scotia .

Flannery v. Waterford & Limerick
Railway Co. .

Fletcher v. Fletcher .

Fletcher ». Mutual Fire Ins. Co.
per Stanstead & Sherbrooke. }

Flower v, Sadler .

Floyd Acceptances . .

Fogg v. Middlesex Mut. Fire Ins, Co.

Fonseca v. Attorney General for
Canada . . }

Ford ». Beech

—— w. Lacey

Forster ». Hale

Foster v. Steele

Foulkes v. Metlopc;lltan Dlsbncb} 5C. P. D. 157

Ry. Co. .
Fowler v. Fowler
Fox ». Veale
Freeman ». Allen
— v, Cooke .
Freeth ». Burr
Frend v. Dennett . .
Frownfelter v. State of Maryland .

G.

Garden Gully United Quartz Min- }
ing Co. v. McLister

Garnons . Knight

Garrard ». Frankel

Garrison v. United States

Gauche v. London & Lancash]re
Ins. Co.

Geddis ». Proprletors of Banu Re-
servoir . }

Gee v. Pack .

George Matthews Co . Bouch-
ard

Gibson v. N orth Brltlsh and Mer-
cantile Ins. Co. . }

Giles v. Eagle Ins. Co.

Gingras v. Desilets

Giroux v. Town of Farnham

Glengarry Election Case

Goldstone v. Osborn

Gompertz v. Bartlett

Goodwin ». Robarts

Gordon ». Hobart

Goringv. London Mutual FireIns. Co.

Grady’s Case ; re British Prov. F.
& L. Assur. Co. .

Graff ». Baltimore .

Graham ». Ontario Mutual Tus. Co.

B R

xvii

WHERE REPORTED. PAGE,
[1895] 1 Q ]3 199 . 481
110 . 592
26 Gr 467 . . 62
Q. R.2Q: B. 368 , 486
200. R. 29 . . 480
33 Fed. Rep. 549 472
17 Can. 8. C. R 333 398
Ir. R. 11 C. L. 30 720
4 Hare 67 532
6 Legal News 340 220
10 Q. B. D. 572 187
7 Wall 666 . . 117
10 Cush. (Mass.) 337 158
17 Can. 8. C. R. 612 485
11Q. B. 852 . 120
30 L. J. Ex. 351 223
5 Ves. 308 569
5 Scotit, 25; 3Bmg N. C. 892 266
222

4 DeG. & J. 250 520
8 M. & W. 126 666
2 Old. 293 173
2 Ex. 654 517
L. R. 9C. P. 208 172
4 C. B.N. 8. 576 ‘116
66 Md. 80 696
1 App. Cas. 39 a
5B. & C. 671 530
30 Beav. 445 518
7 Wall. 688 119
111Ins. L. J.361; 10 Fed. Rep 347 143
3 App. Cas. 430 405
33L.J. (Q B.)49 306
28Can. S C.R. 4, 205, 480 518 220

580 .

3 Pugs. 83 105
2 Met. 140 . . . 255
Cass. Dig, (2 ed.) 213 - 262
9 Legal News 179 137
14 Can. 8. C. R. 453 115
2C. & P. 550 603
2 K. & B. 849 465
1 App. Cas. 476 604
2 Story 243 303
10 0. R. 236 578
32 L. J. Ch. 326 38
10 Md. 544 405
14 O. R. 358 472



xviil TABLE OF CASES CITED. [8.C.R.Vol. XXIX.

NAME OF CASE.

Granger v. Fotheringham .

Gravel v. I Unjon St. Thomas

Gray v. Dubue

Gray v. Smith .

Great Northern Ry. Co. ». Witham

Great Northern Transit Co. v.
Alliance Assurance Co.

Great Western Ry. Co. of Canada
». Braid . . }

Grenier v. City of Montreal

Grissell v. Bristowe

Guerin v. Manchester Fire Assur. Co.

Guinness ». Land Corp’n of Ireland

Gurney v. Womersley .

WHERE REPORTED.

3B. C. Rep 590
24 0. R

2 Q. L R 234
43 Ch. D. 208
L.R.9C. P. 16

25 Ont. App. R. 393

1 Moo. P. C. (N. 8.) 101

25 L. C. Jur. 138

H.

Hadley ». Ville de St. Paul

Hague v. City of Phlla,delphla,

Haigh ». Kaye .

Hall ». Palmer

Hamilton v. Johnson .

Hamlyn v. Talisker Dlstlllery

Hammersley ». De Biel

Hammersmith Railway Co. ». Brand

Harding ». Tifft . . .

Hardman v. Putnam .

Harold ». City of Monfreal

Harrold ». Watney .

Harris v. Pepperell

——— v. Robinson

Hart v. Swaine

Hawkins v. Maltby

Hay’s Case; re Canadlan 011 w otks}
C};rpora.tlon

Heard ». Pilley .

Heath v, Franklin Ins. Co.

Heaven v. Pender .

Henderson . Canada Atlanmc}
Railway Co. .

v. United States .

Henning . United States Ins. Co. .

Hereford Rway. Co. v. The Queen .

Herse ». Defaux

—u. Dufaux

Hesketh v. City of Toronto

Hespelers Case; re Western of
Canada 0il Co. . }

Hespeler v. Shaw .

Hesslein ef al. v. Wallace et al,

Hiatt. Doe d. ». Miller .

Hiddle v. National Fire & Marine)
Ins. Co. of New Zealand

Hobbs . Esquimault,&cCompanyCo

Hollinger ». Can. Pacific Rway Co.

Hood ». Oglander .

Hornby v, Glenn

Hotham v. East 1ndia Co

Hough v. City Fire Ins. Co.

Q. R. 138. C. 88

48 Penn. St. 527

7 Ch. App. 469

3 Hare 532

5Q. B. D. 263
[1894] A. C. 202
I2CL &PF. 45 .
L.R.4H. L 171 .
75 N. Y. 461 . .
18 Can. 8. C. R. 714
11 L. C. Jur. 169 .
[1898]12 Q. B. 320 .
L. R.5Eq. 1

21 Can. S. C. R. 390
7Ch. D. 42 .

L. R. 4 Eq. 572

10 Ch. App. 593

4 Ch. App. 548
1 Cush. 257 .
11 Q. B. D. 503

25 Ont. App. R. 437

4 Ct. of Clms. Reps. 75 .

4 Am. Reps. 332
24 Can. 8. C. R. 1.

17 L. C, Jur. 147; L. R. 4}

P. C. 468

QMOOPCNSQSI.

25 Ont. App. R. 449
1 Ch. D. 115 .

16 U. C. Q. B. 104
29 N. 8. Rep. 424 .
5C. &P. 595

[1896] A. C. 372

6 B. C. Rep. 228 .
20 Ont. App. R. 244
34 Beav. 513 . .
1 Ad. & EL 49

1T. R. 638

29 Conn. 10

PAGE.

292
399
279
569
118

577

221
403
59
140
37
465

137
117
566
532
725
697
517
404
303
520
403
292
306
173
293

60

35

566
605
562

632
117
116
641

377

28
444

35

666
171
173
538
450
635
452
529
603
472



8.C.R.Vol. XXIX.] TABLE OF CASES CITED.

NAME OF. CASE, WHERE REPORTED.

H%;g]s;wcrrth v. City of. Glasgow 5 App. Cas. 317
Howard ». Bodlngton . 2 P. D. 203
Hggdff:gili ]éa(;rrllkmg (‘o. v. Hen- } [1895] 2 Ch. 273
Hughes ». Macfie . 2H. &C. 744
Hughes-Hallett v. Tndian Mam-

moth Gold Mines Co. . . 22 Ch. D. 561

Humble v. Langston . . . 7M. &W. 517
Humphrey v. The Queen . . 2Ex. C.R. 386 .
Hurtubise ». Desmarteau | . . 19 Can. S. C. R. 562
Hussey v. Horne-Payne . . 4 App. Cas. 311
Hutchison v. Gillespie . 4 Moo. P. C. 378

————— . Niagara District
Mutual Fire Ins. Co. . 39U. C. Q. B. 483

Hutton ». Rossiter 7DeG. M. &G. 9.

—_ . Suarbo"ough Cliff Hotel} 2 Dr. & Sm. 514

Co.

I
Ibbotson ». Trevethick . . Q. R.48. C. 318
Ince Hall Rolling Mills Co. inre . 23 Ch. D. 545 note
Indiana Ins. Co. ». Capehart . . 108 Ind. 270 .
Inland Ins. Co. ». Stanffer . . 33 Penn. 397
Imham ». Child . . 1Bro. C. C. 93
Irvine ». Union Bank of Australia . 2 App. Cas. 366

dJ.

Jacques Cartier Bank v. The Queen 25 Can. S. C. R. 84
Jennings v. Metropolitan LifeIns.Co. 148 Mass. 61 . .

Jewelt v. Home Ins. Co. . . 29 Towa 562 .
Jewson v. Gatti . . . . 2 Times L. R. 381, 141 .
Jobin ». Shuter . . . . 21 L. C. Jur. 67 .
Jones v. Clifford . . . . 83Ch.D. 779 . .
e . Cuthbert . . . ML R.2Q. B 4

—-~~ 9. Corporation of leerpool . 14 Q. B. D. 890
——— v. Merionethshire Perma- .
nent Benefit Bldg. Soc. } [1892] 1 Cb. 173

—— v. Scullard . . . [1898]12 Q. B. 565 .
—-— v. United States . . . 18 Wall 662 .
Jorden v. Money . . . 5 H. L. Cas. 185 .
Joseph v. City of Montreal . . Q R.108.C. 531 .
Joubert v. Walsh . . . 28L.C. Jur. 39
K.

Kanady v. Gore Dist. Mutual Flre] 47.C. Q B 21

Ins. Co. S T e D
Kay ». Johnston . . . . 21 Beav. 536 .
Kearley ». Thomson . . . 24Q.B. D. 742
Keate v. Phillips . . . . 18 Ch. D. 560
Kellock ». Enthoven . . . L.R.9Q. B. 241
Kellond v. Reed . . . . 18 L. C. Jur. 309
Kemp v. Balne . . . 1 Dowl. & L. 885
Kennedy ». Panama Mail Co . . L. R.2Q.B. 580 .
Kenney v. The Queen . . . 1Ex. C.R. 68
Kenrick v. Burges . . . Moo. K. B. 126 .
Kenworthy v. Queen Ins. Co. . . 8 Times L. R. 211
Kerr v. Corpn. of Preston . . 6Ch, D. 463

Kershaw v. Kirkpatrick . . 3 App. Cas.. 345
R

xix

PAGE.

540,
189,

37
119
293
189

57

58
118
100
452
379

604
517
37

222

605
208
519

40

117
604
208
222
276
297
380
626
187

626
696
526
678
378

156

566
641
442

194
666
465
694
528
152
118
301



XX TABLE OF CASES CITED. [S8.C.R.Vol. XXIX.

NAME OF CASH. WHERE REPORTED. PAGE.
Kervin . Canadian Coloured Cot- 2% 0. R. . A\ oyeg
ton Mills Co. . . 25 Ont App R. 36 /
King ». Sandeman . . . 38LT . . 195
Knill v. Hooper . . . . 2H. & N "71 .. . 266
Kopitoff ». Wilson . . . . 1Q B.D.377. . . . 253
L.

La(]}i‘:rce v. Williams City FireIns } 43 Mo. App. R. 518 ] 42
Lafarge v. London "Liv erpool &

dargo v. London } 7L CJur237 . . 142, 604
Laird v. Briggs . . . 16 Ch. D. 440. . . . 521
Lakin ». Nuttall . . . . 3Can. S. C. R. 691 . . 114
Lambe ». Armstrong . 27 Can S.C.R.309 . . 197
Lambkin ». South Eastern Ry Co. p. Cas. 352 . . 223
Tane’s Case ; Re British Prov. Fire 33 L J. Ch. 84; 1 DeG. 38

& Life Assur. Co. . . J. & 8. 504 . .

Laugher v. Pointer . . . 5B. & C. 547 . . . 626
Lantalum ». Anchor Marine Co . 22N. BRep. 14 . . . 152
Laurin ». Lafleur . . . Q. R.128. C. 381 . . 485
Lawrance v. Norreys . . 15 App. Cas. 210 . . . 520
Lawrence’s Case ; Re Cachar Co. . 2Ch. App. 412 . . . 35
Lazier, In re. . . . . . 300. R.419 . . . 630
Lee v. Beach . . . . . Park on lnsurance (7 ed. ) 335. 266
Leeke’s Case . . . . . L461; 11 Eq. 100 ; 6 Ch. App 35
Leet ». Lee Chu . . . . 1Que. P. R. 332 . . . 195
Legge v. Croker . . . . 1Ball& B. 506 . . . 204
Lemieux ». Bourassa . 1 Dor. Q. B. 305 . . . 486
Leélgx%};;lol:le’ Village of, o Co of) 3 Rey. dogur 557 . . 90
L’Esperance v. Great Western

Berdee ™ } 14U.C.QB 173 . . 37
Levi v. Reed . 6 Can. S. C. R. 482 . . 262
Llcéeeused Victuallers Mutual Aisn 2ChD.1 . ) ) 40
Lindsay v. ‘Lancashire Fire Ins. Co. 34 U. C. Q. B. 440 . . . 142
Lingley ». Queen Ins. Co. . . 1 Han. 280 . . . . 472
Little v. Hackett . . 116 U. 8. 366 . . . . 626
Liverpool Borough Bank ». Tu{ner 30 L. J. Ch. 379 . . . 119

-——— London & Globe Ins -

Co. v. Wyld . ) 1Can. 8. C. R. 604 . . 472
Llewellyn v. Rarl of Jersey . . 11 M & W. 183 . 519
Loganv. Commercial UnionIns.Co . {137(65“1_ 8.C.R. }143 208, 538, 603
———Township of, v. Township of

MeKillop 25 Ont. App. R. 498 . . 702
London Assurance v. Mansell . 11 Ch. D. 363 . . 471
——-— Celluloid Co., 39 Ch. D. 190 . . . 40
——— & River Platte Bank v.

Bank of Liverpool . . } (1896]1Q. B.7 . : - 303
Loring v. Davis . . . . 32Ch. D. 625. . . b7
Lusk ». Riddell . . . © 19 L. C. Jur. 104 . . . 194
Lyall ». Jardine . . . . L.R3P.C 318 . . .22
Lynch ». Nurdin . 1Q.B.29 . . . . 222
Lynde v. Anglo- ItahanHemp Spm } [1896] 1 Ch. 178 ] Y

ning Co. .

M.
Mackay ». Dick . 6 App. Cas. 251 , . . . 603

——— p.Com merclalBa,nk of New
Brunswick . . } L R.5P. C. 3% . . 301 ’
R



8.C.R.Vol. XXIX.] TABLE OF CASES CITED.

NAME OF CASE.

Maddison ». Alderson

Madrid Bank, re ; Wl]kmson 5 Case

Mahony ». East Hol)ford Mlmng]
Company f

Major 1. McCraney

Mallard v. Lafayette

Maloney v. Campbell

Manchester Trust v. Furness .

Mandeville ». Nicholl

Mangan ». Atterton

Manufacturers Accident Ins. (,o v
Pudsey

Marcotte v. Cour des Commlssa.lres
de St. Casimir }

—_— Guevremont

Margeson ». Commercial Union
Assurance Co.

Marlborough, i re Duke of ;}
Davis v. Whitehead .

Marsh v. Leggat

Martin », Brecknell . .

Ma.ryland State of v. Graves .

Mason v. Hartford Fire Ins. Co.

ey, Harvey .

Maihers v. Helliwell

Maxted ». Paine

Mayhew v. Crickett

v. Stone .

Mellen ». Hamilton Fire Ins Co

Meloche v. Simpson

Menzies v. Earl of Breadalba.ne

Mercier ». Morin

Merry ». Nickalls

Mersey Docks Co. . Glbbs . .

Mersey Steel & Iron Co. v. Naylor,
Benzon & Co.

Metropolitan Ry. Co. . V\'rlght

Metters v. Brown

Meux v. Great Eastern Ry Co.

Michell ». Wilson

Milburn, Doe d. ». Edgar

Miller ». Alliance 1ns. Co.

———v. Reid

Mills ». Fox

v. Limoges

—— 2. Roebuck .

Missisquoi, Corp. of ». Corp of St.
George de Clarenceville

Mitchell v. Trenholine

Moat ». Moisan .

Mogul 8. 8. Co. w.
Gow & Co. .

Moir ». Village of Huntlngdon

Molson’s Bank v. Heilig .

Mollwo, March & Co., v. Court of
‘Wards

Montreal Cltyofv Brown&Sprmgle

—_ — v. Robillard .
Montreal Assur. Co. v. McGillivray .
Rolling Mills Co. v.}

Corcoran . .

McGre.gor, ]

xxi

WHERE REPORTED. PAGE.

8 App. Cas. 467 565
2 Ch. App. 536 34
L. R.7.H. 1..869 . 452
5 B. C. Rep. 571 183
5 La. An. 112 405
28 Can. 8. C. R. 2‘)8 128
73 L. T. 110 . . 251
16 U. C. Q. B. 609 . 278
L. R. 1 Ex. 239 189
27 Can. 8. C. R. 374 541
Q R.78. C. 236 194
33 L. C. Jur. 261 194
31 N. S. Rep. 337 602
[1894] 2 Ch. 133 566
Q. R. 8 Q. B. 221 739
2M. &8. 39 . 302
19 Md. 351 . 405
37U.C. Q. B. 437 . . 538
8 Ex. 819 . . 339, 609
10 Gr. 172 . . 127
L. R. 6 Bx. 132 56
2 Swans. 185 . 127
26 Can. S. C. R. 08 114
17 N. Y. 609 , 208
Q. R. 5 Q. B. 490 376
3 Bligh N. 8. 414 371
Q R.1Q.BS86 . 220
7 hAp 733 LR7HL530 72
L. R. 1 H. L. 93 403
9 App. Ca.s. 434 172
11 App. Cas. 152 223
1 H. & C. 686 . 529
[1895] 2 Q. B. 387 . 221
25 W. R. 380 . . 195
2 Bing. N. C. 498 . . . 173
7 Fed. Rep. 649 . . . 471
100. R. 419 . . . 481
37 Ch. D. 153 . 517
22 Can. 8. C. R. 334 . . 103
Park on Insurance (7ed) 335 . 266
15R. L. 315 . 231
22 Can. 8. C. R. 333 102
25 L. C. Jur. 218 275
[1892] A. C. 25 641
19 Can. S. C. R. 263 137
26 O. R. 276 . . 130
L. R.4P.C. 419 . 36
2 App. Cas. 168 448
1 App. Cas. 384 . 404
Q. R.5Q. B. 202 . 403

8L.C.R.401; 2 L. C. Jur. 221 141
926 Can. 8. C. R. 595 . 3, 219, 480



xxii TABLE OF CASES CITED. [S.C.R.Vol. XXIX.

NAME OF CASE. WHERE REPORTED. PAGE.
Montreal Street Ry. Co. ». Carriere 22 Can. S. C. R. 335n. 103
Moore v. Hazleton . . 9 Allen (Mass.) 102 532
—— . Ransome’s Dock Committee 14 Times L. R. 539 481
Morgan ». Thomas . . 8 Ex. 302 . 529
Morrison v. City of Montreal . . 25L. C. Jur. 1 403
Moyle ». Jenkins . . . . 8Q B. D116 481
Mure, ex parte . . . . 2Cox 63 129

, Q. R.5Q. B. 88; 2”0;m1
Murphy ». Labbé . . . . S.C R 1% J 253
Murray v. Earl of Stair . . . 2B. &C.82 . . 530
— v. Town of Westmount . 27 Can. 8. C. R. 579 448
Muttlebury ». Taylor . . . 220.R. 312 . . 127
Me.

McCormick v. Grogan . . . L.R.4H L. 82 . 565
McCracken v. Melntyre . . 1 Can. 8. C. R. 479 3
v. City of San Francisco . 16 Cal. 591 . . . 118

MecDonald v. Blois . . . . 3N. 8 Dec 208 . .. 530
McDonald ». McMaster . 17(1;"3 S Bop. 438; Cass ‘hg} 528
McGarvey ». Town of Strathroy . 6 0. R. 138 . . . 114
MecGibbon v. The Northern Ry. Co. 14 Ont. App. R. 91 . 189
MecGreevy v. MeDongall . Coutlee’s Dig. 9 . 437
MecIntosh v. Archibald . . . 6 B. C. Rep. 260 . 564
——— 2. Bell . . . . 12 L. C. Jur. 121 . 279, 376

——v. The Queen . . . 23 Can. 8. C. R. 180 . 93
MecIntyre v. McGavin . . . [1893] A. C. 268 619
MecLaughlin . Municipality . 5 La. An. 504 . 403
McLeod v. Insurance Co. of Northy

America . ; 30 N. S. Rep. 480 . 449
MecNeill ». Haines 17 0. R. 479 . 520
McPhillips ». London Mutual Fire o =

Toonrabes Commaon: : } 23 Ont. App. R. 524 158

N.

Nagle ». Allegheny Rd. Co. . . 88 Penn. 35 189
Nash v. Towne . 5 Wall 689 120
Nag;r;gﬁ: case ;e Central Bank of | 16 O. R. 293 60
National Ins. Co. of Irelandv Ha,rrls M. L. R. 5Q. B. 345 142
National Provincial Bank v. Jackson 33 Ch. D.1 . 530
Nailrléh’zfg v. Ottawa Agncultuml} 437T.C. Q B. 121 472
Neil ». Champoux . . . 7Q. L.R.210;11 R. L. 143 . 194
Nepean ». Doe. . . . 28m. L. Cas. (10 ed. )542 71
Neptune the Second, The . - 1Dod. 467 . 254
Nevill in re . 6 Ch. App. 397 . 98
New Brunswick Ry Co. v. Robinson 11 Can. S. 'C. R. 688 204
New Chile Gold Mining Co. re . 38Ch. D. 475 . 40
Newton v. Chorlton . . 10 Hare 646 . 127
Nickalls v. Merry L. R. 7H. L. 530 . 73
Nield «. London& N. W. Ry Co . L.R.10 Ex. 4 . . 361
Nixon v. Queen Ins. Co. . 23Can. 8. C. R. 26 105, 539
Nordheimer v. Alexander . 19 Can. S. C. R. 248 . 254
North British & Mercantile Ins. . -

Co. v, MoLellan . ] 21 Can. 8. C. R. 288 471
North Shore Railway Co. v. Pion . 14 App. Cas. 612 344
North-west Electric Co. ». Walsh . 11 Man. L, R. 629 . 33
Notman ». Anchor Ins, Co. . . 4 Jur. N. 8. 712 106
Nugent ». Smith . . . . 1C. P. D. 423 254



S.C.R.Vol. XXIX.] TABLE OF CASES CITED. xxiii

NAME OF CASE. WHERE REPORTED. PAGE.
0.

QOakes v. Turquand . . . L.R.2H. L. 325 . . . 35
Oakeley ». Pasheller . . . 10 Bligh N. 8. 548 .. 127
O’Gara v. Union Bank . . . 22Can. 8. C. R. 404 . . 129
Olley ». Fisher . . 34 Ch. D. 367 . . 518, 594
Oliver and Scott’s Arbltra,tlon, re . 43 Ch. D. 310 . . . 115
Omnium Securities Co. ». Canada)

Fire & Mutual Ins. Co. . 10. R. 494 ) ) - 159
O%\nzlllcg Ott‘a,wa, Agricultural } 30U. C. G P. 151 ) . 472
Oné;zrlﬁeExpress & Transporta,tmn 21 Ont. App. R. 646 . .39
Ooregum Gold Mlmng Co. v- Roper [1892] A. C. 125 . . .39
Osgoode v. York . 24 Can. 8. C. R. 282 . . 703
Ostrom ». Sills . 28 Can. S. C. R. 485 . . 361
Overend Gurney & Co. v. "Oriental | L R. 7 H. L. 348 . 198

Financial Corpu. .

P.
Page v. McLennan {Q 91; 7CS C. 368 ; Q R. } 18, 377
Paget ». Marshall . . . . 28 Ch. D. 255 . 6, 520
Paine v, Hutchillgson . . . 3Ch. App. 388 . . . 8]
Panama & S. Pac. Tel. Co, o

India Rubber, &o, Co. 10 Ch. App. 515 . . . 3
Parkdale, Corpora,tlon of, ». West 12 App. Cas. 602 . . . 344
Parker v. Potts . 3 Dow. 23 . . . . 266
Parsons v. Queen Ins. Co. . . 4 Ont. App. R. 45 . . . B78
Paterson v. Wallace . 1 Macq. H. L. 748 . . . 220
Patton v. Emp. Liability Assur. Co. 20 L. R. Ir. 93 . . . 105
Pearse v. Morrice . 2Ad. & E. 84 . . . 119
Pearson v. Commercial Union As- x

surance Co. . . 1 App. Cas. 498 . . . 578
Peet v. Kunights of MLca,bees . . 83 Mich. 92 . . 398
Penrose v. Knight . . . . Cass. Dlg 2 ed. ) 76 . . 520
People, The, ». Flagg . . . 17N. Y. 584 . . 117
Perrault v. Gauthier . . . 928 Can. S. C. R. 241 . . 410
Perron ». Bouchard . . . 13Q.L.R.220 . . . 275
Phillips v. Foxall . . . L.R.7Q. B. 666 . . . 694
Pheenix Ins. Co. v, Stocks . . 149 Ill 319 . . . . 603
Phosphate of Lime Co. v. Greene . 70C.P. 43 . . 38
Picton, The . . . 4 Can. S C. R. 648 . . 254
Pinsonnault v. Valade . . . 131. C. Jur. 169 . . . 660
Plomer ». Long . . . .1 Stark, 153 . . . . 303
Poitras ». Lalonde .. . . . 11 R. L. 356 . . . .15
Polak v. Everett . . . . 1Q. B. D. 669 . . . 1209
Pooley ». Driver . . . . 5Ch. D. 458 . . . . 36
Pope v. Cole . . . . . 6B.C. Rep. 205 . . . 291
Preble ». Conger . 66 IIL 370 . . . . 520
Preston ». Grand Collier Dock Co. 11 Sim. 327 . . . . 35
Price v. Ville de Chicoutimi . . 2 Rev. de Jur. 551 . . . 137
—-— 2. Macaulay . . . . 2DeG. M, &G. 339 . . 518
——v.Roy . . . . . Q R.8Q. B. 170 . . . 494
Princess, The . . . . 5 Asp. M. C. N. 8. 451 . . 264
Prud’homme ». Vmcent . . . Q. R.11S.C 27 . . 220

Q.
Quarman v. Bennett . . 6M. &W. 499 . . . 626

Queer: The, ». Ambrose & VVmslow 16 0. R, 251 . . . . 666



XXiv TABLE OF CASES CITED. [S.C.R.Vol. XXIX.

NAME OF CASE.

ueen v. Black

———. Bolton
——— . Clark
———v. Coulson
———w. Doutre
———w». Dunn
— ——w. Fay .
———— . Finlayson
-——w. Lavery

—— — v, McLean
———v. Normand
— ——w. Ogilvie

— —— . St JohnWa,tel Comm s-

sioners
———— . Scott

———w. Vestry of St. Luke .
-———wv. Waterous Engme W orks

Co.

Racine ». Equitable Ins,

London

Radley ». London & N. W. Ry Co.

Railton v. Mathews

Railway Time Tables P'ubhshmg

Co., in re
Rainbow . Tuggms

Rainville et al v. Grand Trunk Ry

Company

Ramsay et ol v Clty of Montresl

Rapson ». Cubitt
Rawlins v. Wickham

Reburn ». Paroise de Ste. Anne

Redgrave v. Hurd .

Reese River Silver Co. 7e; Smlth 8

Case

Reeves v. .Clty of Toronto

WHERE REPORTED.

Ex. C. R. 236

19 Can. 8. C. R. 125

10 Ont. P. R. 517
L. R.6 Q. B. 572

}. Q. R.3Q. B. 222

\_,.

R.

6 L. C. Jur. 89

1 App. Cas. 754
10C. & F. 934

} 42Ch. D 98 .
5Q. B. D. 138
25 Ont. App. R. 242

Q R.7Q.B.214
9M. & W. 710

3De G & J. 304 .
15 Can. S. C. R. 92
20Ch D.1 . .

} 2 Ch. App. 604

21 U.C. Q. B. 157 .

Rex v. Loxdale 1 Burr. 445 .
Rhodes v. Smethurst 6 M. & W. 351
Roberts v. Brett 18 C. B. 561 .
—— v. Bury Commissioners L. R.5C. P. 310 .
~————v. Rose . L. R. 1 Ex. 82 .
——— #. Security Co. . [1897]11 Q. B. 111 .
Robson ». McKoin . 18 La. An. 544 .
Rochefoucauld ». Boustead [1897] 1 Ch. 196
Roffignac Street, in re . 4 Rob. La. 357
R()Bgc?;id” Toronto Public School} 27 Can. S. C. R. 448
Roper v. Lendon 1B &E. 825 .
Ross v. Daly . 3L.C. R. 136

v. Langlois

MLRIQB280

Rourke ». White Moss C Colhery Co. 2C. P.D. 205

Rouse v. Bradford Banking Co.

Royal British Bank v. Turquand
Royal Ins. Co. ». Duffus

Rudd ». Bell . .
Ryan v. McConnell

Ryder v. Wombwell
Rylands ». Fletcher

[1894] 2 Ch. 82 ;
[1894] A. C. 586

6 E. & B. 327

18 Can, S. C. R. 711

PAGE.

117,

39,

693
666
114
666
303
641
696
696
119
116
485
300
119

666
404

117

143

222
696

35
129
201
298

520

403
119
503
607
603
361
528
303
565
405

189

609
345
221
626
127
452
666
481
130
723
373



8.C.R.Vol. XXIX.] TABLE OF CASES CITED.

NAME OF CASE.

Saddler’s Co. v. Babcock
Salvas v. Vassal .
Sanderson v. Aston

—————— 2. Collman

Sandys ex parte .

Schwerenski v. Vmeberg

Scott v. Avery .

Scott v. London & St. Ka,therme}
Docks Co.

Scott v. Pheenix Assur. Co. .

Searle v. Dwelling House Ins. Co.

Seear v. Cohen

Sénésac . Central Vermont R.y Co.

Sewell . B. C. Towing Co. .

Shannon ». Hastings Mutual Fire|
Ins. Co.

Sharpley v Louth & East Coa,st}
R

Y-
Shaw v. Ba,nk at Decatur
—-— v Fisher
Shepherd v. Beecher . .
Shrewsbury, Earl of v Scott
Simard v Corp. of Montmorency
Simpson v. Caledonian Ins. Co. .
Sinclair v. Can. Mut. Fire Ins. Co.
Singleton v. Eastern CountiesRy. Co.
Slinkard ». Manchester FireAssur.}
Co. . . . .
Small v Thompson .
Smith’s Case ; e Reese River Sﬂ\ er
Mining Co. . . . }
Smith ». Baker & Sons
——— v, Commercial Union Ins. Co.
—--— . Davis
—--— v. Hughes
—— v London & S. W. R.y Co
—--— v. McKenzie
e p. Pears .
—— v. St. Lawrence Tow-Boat Co.
Snyder v. Wheeling Electrical Co.
Société d’Agriculture du Comté de
Verchéres v. Robert .
Sceurs Hospitalitres de "St- Joseph
v. Middlemiss
South of Ireland Colhery "Co. w.
Waddle
Sowden v. Staniard Fire Ins. Co.
Spackman ». Evans .
Sparks v. Wolff .
Spence v, Wilmington Cotton Mills
Stalker v. Township of Dunwich
Stamford Bank ». Benedict .
Standard Life & Accident Ins. Co.
v. Fraser
Stanhope’s case ; in re Agrlcultur-
ist Cattle Ins. Co. .
Stanton v. Home Fire Ius. Co. .
Stapleford Colliery Co., in re; Bar-
row’s case . - }
c R

XXV
WHERE REFPORTED, PAGE.
2 Atk. 557 144
27 Can. 8. C. R. 68 485
L R.8Ex. 73 . 695
4 M. &G.209; 4Scott(N\
R.) 638 . § o5
42 Ch. D. 98 . 41
19 Can. S. C. R 243 518
5 H. L. Cas. 811 . 151
3 H. & C. 596 . . 189, 221
Stuart K. B. 152, 354 143
152 Mass. 263 . . , 540
45 L. T. 589 .. . . 513
"6 Can. 8. C. R. 641 . 203, 262
9 Can. S C. R. 545 . 222
26 U. C. C. P.380; 2 Can\ 605
S.-C. R. 395 . J
2 Ch. D. 663 . 37
16 Ala. 708 . 303
5De G. M. &G. 596 61
2P. Wm. 288 . 696
20L.J.C. P. 34 36
4 Q. L. R. 208 231
Q. R.2Q. B. 209 . 143
40 U. C. Q. B. 206 472
7C. B.N. 8. 287 . 189
55 Pac. Rep. 417 578
28 Can. 8. C. R. 219 128
2 Ch. App. 604 . 3
[18911 A. C. 325 . . 221, 562
330.C. Q. B. 69 . 605
Q. R.2Q. B. 109 378
L. R. 6 Q. B. 597 302
L. R.5C P. 98 203
James (N.S.) 228 173
24 Ont. App. R. 82 128
L. R.5P. C. 308 . 619
46 Cent. Law Jour. 254 189
2 Legal News 51 696
3 App. Cas. 1102 379
L R.3C. P 463 . 452
5 Ont. App. R. 290 471
L R.3H. L 171 . 240
25 Ont. App. R. 326 585
115 N. C. Rep. 210 118
15 0. R. 342 . 444
15 Conn. 437 303
76 Fed. Rep. 705 472
1 Ch. App. 161 240
21 L.C. Jur.211; 24 L.C. Jur.38 140
14 Ch. D. 432 118



XXV

NAME OF CASE,

Starrs v. Cosgrave Brewmg &
Malting Co. . }

State, The ». Graves

Stavers v. Curling .

Steel v. Lester .

—-— v, State Line 8.8. Co. .

Stevenson . London & Lancashire)
Fire Ins. Co. .

~———--— w. City of Montreal

Stewart v, Kennedy

- v. Molson’s Bank

Stone v. Hyde

- v. Seymour

——-v. Smith .

Stoneham ». Ocean Ry. & General |
Accident Ins. Co, .

Strange v, Fooks .°

Stuart ». Mott

Surprenans v. Surprenant . .
Sutherland, Duke of v. Heathcote .
Swain v. Ayres

Sylvester v. Porter .

Symes v. Cuvillier .

Synod v. DeBlaequitre

WHERE REPORTED.

Cass. Dig. (2 ed) 697

19 Md. 351 . .
3 Bing. N. C. 355 .
3C. P.D. 121
3 App. Cas. 72

26 U. C. Q. B. 148 .

27 Can. 8. C. R. 187

15 App. Cas. 75, 108

{Q R.4Q.B. 11; [1895]
A.C. 270 .

9Q.B.D. 76 .

15 Wend. 20 .

35 Ch. D. 188.

19 Q. B. D. 237
4 Giff, 408

.45
} 377,

TABLE OF CASES CITED. [S.C.R.Vol. XXIX.

PAGE.

114

405
607
255
253
472

448

52, 465

106,

23 N. 8. Rep. 524 ; 14 Ca.n}

S. C.R734 .
M. L. R.18.C. 242
[1892] 1 Ch. 475

90 Q. B. D. 585; leBD 289

11 Man. L. R. 98
5 App. Cas. 138
27 Gr. 536 .

St.

8t. Guillaume, Corp. of v. Co. of
Drummond .

St. John, City of ». Ca,mpbell .

St. Lawrence & Ottawa Rallwa,y
Co. v. Lett . }

St. Michel ». Guilleminot

St. Sulpice, Ecclésiastiques, ete. v,
City of Montreal . . . }

Tamplin v. James .

¢ Tasmania,” owners of, ». Owners
of * City of Corinth ” .

Taylor ». Bank N. S. VVales .

——— . Corp. of St. Helen’s

Thibeault ». Dupré

Thomas ». Fredericks

— —— ». Murphy .

— —-—— v, Quartermaine.

Thompson v. Fowler

—--— . Hudson .

————--— v, United States

Thomson v. Weems .

Thorne v. City of London

'Thouin v. Leblane .

Tomes, Doe d. v. Chamberlaine

Tooke v. Bergeron .

Tovonto, City of, v. Toronto Street
Ry. Co.

Torrington w. Lowe

Toulmin ». Millar

7 R. L. 562

26 Can. 8. C. R. 1,
11 Can. S. C. R. 422
Dal. ’55, 1,108

16 Can. S. C. R. 399

15 Ch. D. 215 .
15 App. Cas. 223.

11 App. Cas. 596
6 Ch. D. 264 .
5 L. C. R. 393
10Q. B. 775 .
8R. L. 231 .
18 Q. B. D. 685
23 0. R. 644 .
6 Ch. App. 320

9 Ct. of Clms, Rep..187

9 App. Cas. 671

L. R. 10 Ex. 112

10 L. C. R. 370

5M. & W. 14 .
27 Can. 8. C. R. 567

12 Ont. P.R. 361

L.R. 4C. P. 26, 32
12 App. Cas. 746

302,

219,

386

481
303
172

541
130
565

13
520
173
520
377
129

232
144
636
641
448

467
22

129
106
345
603
275
481
251
302
117
399
118
380
173
480

114

68
725



S.C.R.Vol. XXIX.] TABLE OF CASES CITED.

NAME OF CABE,

Trafford v The King

Trainor ». Pheenix Fire Ins. (‘o

Trask ». State Fire & Marine Ins.
Co.

Travellers’ “Ins. Co 2. Edwards

Tredwen v. Holman

Trépannier, in re. .

Trippe v. Provident Fund Soclety

Trust & Loan Co. v. McKenzie

————-—of Canada v. Quin-
tal

Trust & Loan Co. of Upper Canada.
v. Vadebonecoeur

Trusts Corpn. of Ontario v. Hood .

Tuff v. Warman . .

Turgeon v. City of Montreal

Tweddle v. Atkinson

Tylee v. Deal .

U.

Uhrig ». Williamsburgh City Fire
Ins. Co.

Union Mutual Ins Co A Wllkmson

United States v. Wardwell

WHERE REPORTED.

8 Bing. 204 .
8 Times L. R. 37

29 Penn. 198

122 U.S. 457 .
1H. & C.72.

12 Can. 8. C. R. 111
140 N. Y. 23 .

23 Ont. App. R. 167

2 Dor. Q. B. 190

4 L. C. Jur. 358

23 Ont. App. R. 589
27L J. C. P. 322 .
M.L R.18.C 111
1B. &8.393, .
19 Gr. 601

101 N. Y. 362

13 Wall (U. S.) 222
5 Mason 82 .

V.

Venner ». Sun Life Ins. Co. .

Vézina v. New York Life Ins. Co

V. Hudon Cotton Co. v. Canada
Shipping Co. }

Viau v. The Queen

Viney v. Bignold .

— -~ & Norwich Union Fire Ins. }
Co. . . . . .

17 Can. S. C. R. 394
6 Can. S. C. R. 30 .

13 Can. 8. C. R. 401

Q. R. 7Q. B. 362
20 Q. B. D. 172

57 L. J. Q. B. 82

W,

Wakelin v. London & South West- }
ern Railway Co.
Walker ». Bartlett

—m— 2. Oswald

Wallingford . Mutual Society

Walmsley v. Griffiths .

Walsh’s case, re Western of Ca,nada.}
0il Co. . . . .

‘Walsh ». Lousdale . .

Walsh ». N. W, Electrlc Co. .

Walton v. Dodds .

‘Wanless ». Lancashire Ins. Co

Wardle v. Bethune.

Watkins v. Rymill

Waterhouse ». Jamieson

Waterous Engine WorksCo. v, bollln

Watt v. Grove

Watt ». Morris .

Weed v. Hamburg Bremen Fire\
Ins. Co.

Weir 2. Northern Counmes of} 4L. R Ir. (C. L.) 689

England Ins. Co.

12 App. Cas. 41
18 C. B. 845

xxvii

PAGE.

14,

2 Cent. Rep. (Md 123 78

Md. 146 .
5 App. Cas, 685

Cass. Dig. (2 ed.) 697

1Ch. D. 115

21 Ch.D. 9

11 Man. L. R. 629
1L.C. L J. 66 .
23 Ont. App R. 224

133 N. Y. 440

370
152

142

541
603
666
106
129

275

276

129
222
403
502
585

603

540
303

398
142

254

90
143

143

480
59

520
114

35
173

305
578
386
471

40
486
520
266

142
604



xxviil

NAME OF CASE.

Wells ». Gilmour

Welton v. Saffery

Western Assurance Co. v, Doull

‘Western of Canada Oil Co. re

Whalley ». Lancashire & York-
shire Railway Co. .

Wheeler ef al. ». Black .

White, Zx parte ; in re Nevill

Whitehall . Squire .

Whitehurst ». North Carohna
Mutual Tos. Co. }

Whitworth, Bz parte

Whyte v. Western Assur. Co.

Wiggins ». Queen Ins, Co. .

Wilkinson’s Case ; re Madrid Bank

Wilkinson v. Payne .

Willey ». Mutual Fire Ins. Co. of\
Stanstead & Sherbrooke

Williams v. Bartling

———— v. Bayley .

~——— v. Eady

~————. Irvine .

———— . Price .

v. Rawlinson

—— v, Williams .

Wilson v. Grand Trunk Ry. Co.

——— ». Land Security Co.

——— v. Leblane .

——— 9. Merr, .

Wilson ». Waddell .

Wisconsin, State of v. Lean .

Wolff ». Liverpool, London &
Globe Ins. Co. }

Wood ». Blondin

———. The Queen

Woodburn v. The Queen

Wright v. Goff .

Wylie ». Wylie

Xenos v. Wickham
*

TABLE OF CASES CITED. [8.C.R.Vol. XXIX

Y.

Young ». English

v. Halahan . . .

——— . Majyor ete. of Leammgton
Spa. . . . . }

Zwicker v. Zwicker

WHERE REPORTED. PAGE.

Q. R.3Q. B. 250 . . . 13
[1897]1 A. C. 299 . . 35
12 Can. 8. C. R.446 143, 20 , 540,603
1 Ch. D. 115 . 3
13Q. B. D. 139 . 861
M.L.R.2Q B. 131 . .13
6 CL. App. 397 . . . 598
1 Salk. 295 . . .28
7 Jones N. C. (Law) 433 142
2 M. D. & DeG. 164 . 303
7R. L. 106; 22 L. C. 106 142
Jur. 215 608
13 L. C. Jur. 141 . . . 142
2 Ch. App. 536 . . . 35
4 T. R. 468 . . . 223
2 Dor. Q. B. 29 156
30 N. S. Rep. 548 . 548
L. R. 1 H. L. 200 . 513
10 Times L. R. 41 . 189
22 Can. 8. C. R. 108 100
1 Sim. & Stu. 581 129
10 Moo. C. P. 362 . 303
37 L. J. Eq. 854 517
2Dor. Q. B, 135 . 223
26 Can. S. C. R. 149 . 129
13 L. C. Jur. 201 . . .29
L. R. 1 H. L. Sc. 326 480
2 App. Cas. 95 361
9 Wis, 254 119
50 N. J. (Law) 453 143
1 Rev. de Jur. 73 . 379
7 Can. 8. C. R. 634 117
6 Ex. C. R. 12 . 113
22 Beav, 207 ; 25 L.J. Ch. 803. 519
4 Gr. 278 . 570
L. R.2H. L.296 . 528
7 Beav. 10 . . 306
9 Ir. Rep. Eq. 70 . 173
8 App. Cas. 517 116
31 N. S. Rep. 333 . 527




CASHEHS

DETERMINED BY THE

SUPREME COURT OF CANADA
ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

AND FROM

THE SUPREME COURT OF THE NORTH-WEST TERRITORIES.

THE CITIZENS’ LIGHT AND
POWER COMPANY (DEFEND-E APPELLANT;
ANT) serner covninineien trenenasierassorsanes

AND

NORBERT LEPITRE et uz (PLAIN-

131 2 1 T s RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Negligence—Master and servant—Employers’ liabiltty—Use of dangerous
material—Insulation of electric wires—Cause of death—Findings of
Sfact—Arts. 1053, 1054 C. C. e}

Persons dealing with dangerous material are obliged to take the
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judgment of the Superior Court, District of Montreal,
which maintained the plaintiffs’ action with costs.

The plaintiffs brought the action for damages for
the death of their minor son alleged to have been
caused through the negligence of the defendant.

The deceased was employed as a lineman by the com-
pany and at the time of the accident was at his work
passing a dead wire along the ceiling of the cellar of the
power house, in close proximity with alarge number of
wires which were charged with a strong electric cur-
rent. There was some evidence to shew a possibility of
imperfect insulation of these live wires, as the ends of
the tie-wires, by which they were attached to porce-
lain insulating knobs, were left bare instead of being
covered, as they might have been, with insulating
tapes. Hxpert witnesses declared that it was not
usual to cover the ends of tie-wires in this manner,
but that if such precautions had been taken the possi-
bility of accidents occurring through contact with live
wires would have been decreased. The deceased was
not seen to come in contact with the live wires, but
was found dead on the floor, where he had been
working, with a wound upon his arm as from a burn
and one of his shoes burnt and broken in the sole.
The trial judge found that the injury might reason-
ably be attributed to an electric shock caused by
imperfect insulation of the tie-wires and gave
a verdict for the plaintiffs on the ground that there
was a presumption of fault against the company
which had not been rebutted by evidence and it had
not been shewn that the accident was due to any
imprudence or fault on the part of the deceased.

The company now appeals from the judgment of
the Court of Queen’s Bench, on appeal, affirming the
judgment in the trial court.
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J.B. Allan for the appellant. The application of art.
1054 C. C. made in this case at the trial is not correct.
It is not shewn affirmatively that deceased came to his
death through any definite cause imputable to the
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want of skill, care or precaution of the company or of Igprezg.

those for whom they are responsible. Art. 1054 C. C.
is not intended to extend the theory of damages in
case of negligence but only to restrict it.

This case is subject to the application of the prin-
ciples laid down by The Montreal Rolling Mills Co.
v. Corcoran (1); The Canada Paint Co. v. Trainor (2);
The Dominion Cartridge Co. v. Cairns (8).

Themere presumption that deceased died by an elec-
tric shock occasioned in a mysterious manner whilst in
the company’s employment, is not sufficient to condemn
them without positive evidence of fault on their part.
The circumstances here are just as consistent with
negligence on the part of the deceased as on the part
of the company. There is evidence to shew deceased
had been warned as to possible danger and had con-
siderable experience and knew what precautions to
take while working in proximity to live wires. There
is no proof that any tie-wires had cut through the insula-
tion and become charged, nor that the deceased came
in contact with their bare ends. On the contrary it is
shewn that if he had retained his proper position at
his work deceased should not have been at any time
touching the tie-wires.

Belcourt (Desmarais with him), for the respondents.
There were evidently at least four acts of omission
proved against the company, any of which would
involve responsibility fur negligence ;—

(1) 26 Can. S. C. R. 595, (2) 28 Can, 8. C. R. 352.
(3) 28 Can. 8. C. R. 361.
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1st. It was imprudent to allow electric currents to
pass through the wires in close proximity to where
deceased was obliged to work and especially when the
work could have been done at another time when the
currents were off ; )

2ndly. The cellar floor was of earth which had been
allowed to become saturated with water and danger-
ous when electric dynamos and currents were in close
proximity ;

8rdly. Metal pipes were allowed to remain uncov-
ered and scattered about the cellar floor ; and

4thly. The tie-wires while covered with insulation
were left bare at the ends although it was possible to
have covered these ends with insulating tapes and
thus prevented the possibility of accidents through
contact with them.

If not a case of res ipsa loquitur, this is at least an
instance where there has been neglect to take obvious
precautions to insure the safety of persons employed
by the company to work among their dangerous cur-
rents and materials. The cases cited by the appellant
are easily distinguishable from the present which
involves more the principles laid down in The
George Matthews Co. v. Bouchard (1) in the judgment
of His Lordship Mr. Justice Girouard at page 589.
There is alsoin this case the inevitable conclusion that
the deceased suffered death on account of the negligent
omission of the company to take reasonable and obvious
precautions for insuring the safety of their servants
while engaged in a dangerous employment.

TrE CHIEF JUSTICE (Oral)—I am of opinion that
this appeal should be dismissed with costs. There
was evidence before the trial judge which he was called
upon to appreciate and on which he appears to have

(1) 28 Can. S. C. R. 580.
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based his findings. It would be contrary to principle
and authority to interfere in such a case.

It has been shewn by the evidence of the company’s
superintendent that there was a precaution which
might have been taken by the company to prevent
live wires causing accidents but that this precaution
was not adopted. This is therefore a case for the
application of the principle now well established
that persons dealing with dangerous things should be
obliged to take the utmost care to prevent injuries
being caused through their use by adopting all known
devices to that end. This the appellant has omitted
to do.

" GwYNNE J.—I am of opinion that the appeal should
be dismissed as the findings in the trial court were
supported by evidence and should not be disturbed.

SepgEwIcK and KiNa JJ. concurred.

G1ROUARD J.—I follow the decision in the case of
The George Matthews Co.v. Bouchard (1), and there
was some evidence that the tie-wires might have been
protected upon which the trial court judge based his
verdict. Iam of opinion that the appeal should be
dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant : Campbell, Meredith, Allan
& Hague.

Solicitors for;the respondents: Desmarais & Cordeau.

(1) 28 Can. 8. C. R. 580.
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WILLIAM JOHN SIMPSON AND .
OTHERS (DEFENDANTS)..cuveeesraesss % APPELLANTS;

AND
JOSEPH PALLISER (PLAINTIFF)........ RESPONDENT.

ON APPEAL FROM THE SUPERIOR COURT FOR LOWER
CANADA, SITTING IN REVIEW AT MONTREAL.

Appeal—Jurisdiction—Judgment in Court of Review—Judgment in first
instance varied—Art. 43 C. P. Q.—b4 & 55 V. ¢. 25, s. 3, 8.5, 3—
Statute, construction of. '

‘Where the Superior Court, sitting in Review, has varied a judgment,
on appeal from the Superior Court, by increasing the amount of
damages, the judgment rendered in the court of first instance i
not thereby confirmed so as to give an appeal direct from the
judgment of the Court of Review to the Supreme Court of
Canada under the provisions of the third sub-section of section
three, ch. 25 of thestatute 54 & 55 Vict. (D) amending the Supreme
and Exchequer Courts Act.

APPEAL from the judgment of the Superior Court

for Lower Canada, sitting in review, at Montreal, by

which the decision of the Superior Court was revised
and reformed and the amount of damages awarded
was Increased. '

The action was brought for assault and slander and
the plaintiff recovered a judgment for three hundred
dollars damages in the Superior Court whereupon
both parties inscribed in review, the defendants
appealing on the ground that they were not liable for
any damages whatever and the plaintiff contending
by his cross-appeal that the damages should be in-
creased.

The Court of Review dismissed the inscription by
the defendants, declaring that there was error in the

PrespNT :—Sir Henry Strong C.J. and Taschéreau, Sedgewick,
King and Girouard JJ.
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judgment of the Superior Court, and condemned the
defendants to pay an increased amount of damages
assessed at five hundred dollars.

The defendants then appealed to the Supreme Court

of Canada against the judgment rendered in the Court .

of Review asking the dismissal of the action, and the
plaintiff also filed a cross-appeal to the Supreme Court
asking for additional damages.

Atwater Q.C. and R. A. E. Greenshields for the
defendants, appellants:

C. H. Stephens Q.C. for the respondent, and cross-v
appellant.

‘Wthile the arguments of counsel on behalf of the
defendants, appellants, were proceeding the court raised
the question of the jurisdiction of the Supreme Court
of Canada to hear this appeal direct from the Court of
Review and reference was made to article 48 of the
Code of Civil Procedure of the Province of Quebec and
to the Dominion statute, 54 & 55 Vict. ch. 25, sec. 8,
sub-sec. 3. Counsel were heard on this question.

Atwater @.C. for the defendants, appellants. There
could be no appeal to the Court of Queen’s Bench on
the part of the defendants because the decision of the
Superior Court, so far as it dismissed their pleas and
declared their liability for damages, had been affirmed
by the Court of Review, and although there might
have been a right of appeal on their behalf respecting
the increase in the assessment of damages, they could
not appeal against the $300 judgment which had been
contirmed nor could they obtain relief upon the whole
case in the Court of Queen’s Bench. )

C. H. Stephens Q.C. for the plaintiff, respondent and
cross-appellant. The plaintiff could not, on an appeal
to the Court of Queen’s Bench, take exception to any
of the points that had been confirmed in the Court of
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Review any more than the defendants could have
raised the questions set up by their pleas which had
been dismissed in both courts.

At the conclusion of this argument judgment was
pronounced on the question of jurisdiction.

THE CoUuRT was of opinion that as the judgment
of the Court of Review declared that there was error
in the judgment of the Superior Court and thereupon
proceeded to revise and reform the judgment of the
Superior Court by increasing the damages awarded to
the plaintiff and also rendering the judgment which it
declared ought to have been rendered, there was no
appeal direct to the Supreme Court of Canada from
that judgment of the Court of Review because there
was a right of appeal therefrom to the Court of Queen’s
Bench, where, upon a cross-appeal, the whole case
would have been before that court.

The appeal was accordingly quashed, but as the
objection to the jurisdiction had been taken by the
court no costs were allowed.

Appeal and cross-appeal quashed withoui costs.

Solicitors for the defendants, appellants: Greenshields,
Greenshields, Laflamme & Glass.

Solicitors for the respondent, cross-appellant : Siephens
& Hutchins.
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LOUIS JOSEPH NAPOLEON CHEF S L

" dit VADEBONCGEUR (PLANTIFF)...§ APPELLANT; o
AND *0ct, 13,

TS OUTX OF MONTRRAL (73| e

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Title to land—Entail—Life-estate —Substitution—Privileges and hypothecs
—Statute, construction of—16 V. ¢: 26 & 77—Mortgage by institute
—Preferred clatm— Prior incumbroncer—Registry laws — Practice—
Sheriffs sale—Chose jugée— Parties—Vis Major—Estoppel—Arts. 945,
947, 950, 951, 953, 956, 958, 959, 2060, 2172 C. C.—Arts, 707-711
C. 0. P.—Art. 781 0. P. Q.—Sheriff’s deed— Deed-poll—Improve-
ments on substituted property—Grosses réparations. ‘

Upon being judicially authorized, the institute in possession of a
parcel of laud in the City of Montreal, greve de substitution, and a
curator appointed to the substitution, mortgaged the land, under
the provisions of the Act for the relief of sufferers by the Mon.
treal fire of 1t52, 16 Vict. ch. 25, to obtain a loan which was
expended in reconstructing buildings on the property. Default
was made in payment of the mortgage moneys and the mortgagor
obtained judgment against the institute and caused the land to be
so0ld in execution by the sheriff in a suit to which the curator had
not been made a party.

Held, that as the mortgage had been judicially authorized and was
given special preference by the statute superior to any rights or
interests that might arise under the substitution, the sale by the
sheriff, in execution of the judgment so recovered, discharged the
land from the substitution not yet open and effectually passed
the title to the purchaser for the whole estate, including that of
the substitute as well as that of the grevd de substitution, notwith-
standing the omission to make the curator a party to the action
or proceedings in execution against the lands.

An institute, greve de substitution, may validly affect and bind the
interest of the substitute in real estate subject to a fiduciary sub.
stitution in a case where the bulk of the property has been

PrEsENT : - Taschereau, Gwynne, Sedgewick, King and Girouard
JJ.
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1898 destroyed by vis major in order to make necessary and extensive
VATIBON- repairs, (grosses réparaiions), upon obtaining judicial authorization,
CEUR and in such a case the substitution is charged with the cost of the

V. grosses réparations, the judicial authorization operates as res judicata
CI'E.‘gEOF and the substitute called to the substitution is estopped from
MONTREAL. contestation of the necessity and extent of the repairs. e

— The sheriff seized and sold lands under execution against a defendant
described in the writ of execution, process of seizure and in the
deed to the purchaser as “ grevé de substitution.”

Held, that the term used was merely descriptive of the defendant and
did not limit the estate seized, sold or conveyed under the execu-
tiom,

Judgment of the Court of Queen’s Bench for Lower Canada affirmed,
Taschereau and King JJ. dissenting.

Held, further per Taschereau J. that article 2172 of the Civil Code of
Lower Canada, as interpreted by the statute 29 Viet. ch. 26,
applies to hypothecs and charges only, and does not require
renewal of registration for the preservation of rightsin and titles
to real estate.

APPEAL from the judgment of the Court of Queen's
Bench for Lower Canada (appeal side), reversing the
judgment of the Superior Court, sitting in review at
Montreal, and affirming the judgment of the Superior
Court, District of Montreal, which maintained the de-
fence and intervention of the respondent and dismissed
the plaintiff’s action with costs.
The plaintiff brought his action (pétitoire), against
the universal legatees of one Michel Laurent, deceased,
" to recover the property in question with rents, issues
and profits. The land formerly belonged to the plain-
tiff’s grandfather who died in 1848, having previously
made his last will and testament whereby he be-
queathed it to his son, the plaintiff’s father, for his
lifetime subject to the condition or charge of preserv-
ing the fonds and that, at his death, it should be re-
turned and delivered over to his children born in law-
ful wedlock as their property ahsolutely. The plaintiff,
the only surviving child of the institute, renounced
his father’s succession and claims title to the property
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as being called to the substitution created under his 1898

grandfather’'s will upon the death of his father, the V ADEBON-

institute, which happened in 1883. e
The deceased Michel Laurent had acquired the Tm=

land from the City of Montreal, intervenant in the M?,?TYR;:L_

action, which had become the purchaser of the property —

at sheriff’s sale, and sold it to him at public auction

under the following circumstances:—In 1852, while

the institute was in possession of the property, an ex-

tensive conflagration occurred in the City of Montreal,

and amongst the buildings destroyed were those upon

the land in question An Act was passed by the Legis-

lature (16 Vict. ch. 25), for the relief of sufferers, and

to facilitate the negotiation of loans to enable them to

rebuild the property destroyed by the fire, and the City

of Montreal was thereby authorized to guarantee loans

made for the re-construction of buildings in the place

of those so destroyed. The institute took advantage of

the privilege, and he, together with the curator to the

substitution, obtained judicial authorization to borrow

$9,600 from a loan company which was expended in

re-constructing buildings on the land in question. As

the institute had no personal revenues, and therevenue

from the lot in question had been bequeathed by way

of maintenance, the loan was indispensable. The third

section of the “Relief Act” provided that sums so

lent should be secured for the principal, interest and

costs, by privilege, “upon the houses or other build-

ings erected and built upon the lot of ground,” and

that such privilege should be “superior to and have

preference over any other claim, debt, mortgage or

privilege whatever, on such houses or buildings,”

and that to secure such privilege it should not be

necessary to observe any of the formalities then ‘“re-

“ quired by law, or any other formality whatsoever;

“ provided always, that such privileges shall, as re-
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1898 gards the ground itself upon which such houses or
Vapmsox-  buildings may be erected, rank next after the privi-
G ¢ leges, debts, mortgages or claims already existing or
CTHE “ which may exist upon such ground (fonds) at the
Monraeaz, * time of making such loan ; but nothing herein con-

—  “ tained shall prevent the parties making such loan or
“loans from taking a hypothec as provided by law,
“ upon the said ground (fonds), which hypothec, if
“ duly registered, shall rank as aforesaid.”

_The institute made default in payment of the loan,
and the company recovered judgment against him and
caused the land with the buildings thereon to be seized
and sold under execution by the sheriff. The curator
to the substitution had not been made a party to this
suit and, in the writ of execution and process of seizure
and sale as well as in the sheriff’s deed, the defendant
was described as “ grevé de substitution.” At the
sheriff’s sale, the City of Montreal, in order to protect
its warranty, became purchaser of the property for
$7,000, and afterwards sold it by public auction when
Laurent became the purchaser as above mentioned, at
the price of $6,800. The sheriff’ advertised the land
itself, (fonds,) for sale with the buildings thereon and
sold and granted his deed, in the usual form and for
as much as might be in him, for the land and build-
ings as advertised.

For the defence it was contended that these sales
were a final and unimpeachable alienation, that any
rights which may have belonged to the plaintiff were
thereby divested, especially as the loan was authorized
by the court, and was in fact effected in the interest of
the substitute himself. The defence also urged that
the plaintiff’s real rights, if any, had not been preserved
by registration within the time limited after the pro-
clamation of the official cadastre subsequently made
of the division in which the land is situated as re-
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quired by article 2172 C. C., and that, in any event, 1898
the plaintiff could only recover upon condition that he Vvipmsox-
should reimburse all costs of improvements made in C“zf’“
good faith with interest. TEE
On the part of the plaintiff it was contended that ME;TTYRKL_
the curator to the substitution had not been properly -—
made a party to the action by the loan company, but
that the institute had been therein sued and con-
demned alone; that his rights as grevé de substilution
only had been seized and alienated by the sheriff's sale,
leaving the rights of the substitute still subsisting and
sufficiently protected by the registration of the will.
The Superior Court dismissed the plaintiff’s action
with costs maintaining the defence and interven-
tion by the City of Montreal (defendant in warranty),
and condemned the plaintiff to pay the costs of the
demand in warranty. In the Court of Review the
judgment of the Superior Court was reversed, the
plaintiff’s action maintained with costs and the judg-
ment as to the demand in warranty meodified. On
appeal to the Court of Queen’s Bench, the judgment
of the Court of Review was reversed and set aside and
the judgment of the Superior Court restored with costs.
Belcourt for the appellant. Under the execution the
sheriff only sold the rights of the institute and not
those of the substitute; and the will having been
once registered it was not necessary to renew the
registration at the time of the establishment of the
cadastre, since the question at issue is one of proprie-
torship. Renewal of registration is only necessary for
the conservation of hypothecs. See Banque du Peuple
V. Laporte (1) ; Wells v. Gilmour (2); Wheeler et al. v.
Black et al (3); Surpremant v. Surprenant (4); and
Page v. McLennan (5).

(1) 19 L. C. Jur. 66. (3) M. L. R. 2 Q. B. 139.
(2) Q. R. 3 Q. B. 250. (4) M.L.R. 1. C.
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1898 The prinbipal question in this case is whether or not
Vaproon- the sale by the sheriff caused the rights of the substi-
CE°%  tute to disappear. The title of the institute is as an
TeEre  owner it is true, but on the opening of the substitu-
M%I}?:BE?L_ tion the estate must revert and be delivered up in
—  conformity with the will creating the substitution;
[Arts. 944,950, 955, 961 C. C.] ; and sheriff’s sales do not
purge lands from substitutions not yet open, [Art. 710
C. C. P.] unless the curator has been called into the
suit; [Art. 959 C. C.] See also Art. 2060 C. C. and the
judgment on the appellant’s opposition to the seizure
in 1859, reported as The Trust and Loan Company
of Upper Canada v. Vadebonceur (1), maintaining the
contestation on the ground that his rights could not

be effaced by a sheriff’s sale.

In the sheriff’s deed issued to the respondent the
estate conveyed was limited by mentioning that the
lots were seized as belonging to the institute through
the will and the conveyance was expressed by him to
be only “in so far as it on me depends and as I can
legally do so.” There is full reservation made of the
rights of the substitute by the use of these terms in the
sheriff’s deed.

In reply to the claim for reimbursement of money
expended on grosses réparations, the appellant claims
that the value of the repairs are compensated by rents,
issues and profits received and enjoyed by the defend-
ants during their possession of the property.

We refer also to 2 Pigeau, Proc. Civ. (ed. 1779) pp.
506, 616; Denisart, *“ Acte de Notoriéte” (3 ed.) pp.
40'7-408; 2 Mourlon, n. 986; 22 Demolombe, 500
Thev. d’Essaules, n. 689, 690; 9 Rolland de Villargues,
nn. 254, 255, and the case of Bérubé v. Morneau (2),
and arts. 2180, 2172 and 21724 of the Civil Code.

(1) 4L. C. Jur. 358. () 14 Q. L. R. 90.
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Ethier Q.C. for the respondent. We call attention 1898
to the absence of any proof of record to show that the Vapmsox-
testator is dead; and the appellant can have no °G°%
rights, as consequently it does not appear thatthe T==E

T . Crry oF
substitution is yet open ; all further argument is under Moxrrpaz.
reserve of this plea. -

The clause in the “ Fire Relief Act” which declares
those loansto constitute a privilege on the immoveable,
in preference to any claim, debt or hypothec whatso-
ever, without it being necessary to comply with any
of the formalities required by law, or any formality
whatever, dispensed with the necessity of securing
authorization from the court to borrow the sums neces-
sary to reconstruct the buildings, and that formality
was thus evidently adopted only ez majore cauteld.

Even by Art. 951 C. C. permission is given to alienate
the substitution in cases of necessity ; see also Art. 953
C. C.. and Caty v. Perrault (1). Under any circum-
stances the registration of the will has not been
renewed since the filing of the cadastral plans and
‘proclamation thereof as required by Art. 2172 O. C,
which is fatal to any rights claimed thereunder;
Poitras v. Lalonde (2), per Mathieu J. La Banque du
Peuple v. Laporte (3), per Baudry J., and Déspins V.
Daneau (4), per Ouimet J. Art. 2131 C. C. requires
such renewals in case of all real rights whatsoever
which are subject to registration. Art. 711 C. C.P.
uses the term “ real rights ” in the same wide sense.

As to the estate sold at the sheriff’s sale we simply
refer to the terms of the deed to show that the sheriff
really conveyed to the city, in the most formal man-
ner, the whole estate in the immoveable in question,
without mentioning the usufruct, or any reservations
whatever. The descriptive term applied to the defend-

(1) 16 R. L. 148 .. (3 19L.C. Jur. 66.
(2) 11 R. L. 356. . (4) M. L. R. 4 S. C. 450.
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ant in the process has no effect towards limiting the
estate seized and sold.

Lastly the buildings reconstructed on the land with
the money specially borrowed for that purpose were
necessary and urgent repairs of an extensive character,
grosses réparations, absolutely. required to make the
property, bequeathed & (itre alimentaire,revenue bear-
ing, and they enure to the benefit of the substitution
and consequently are a charge upon it. The maxim
“nemo locupletari debet damno alterius” applies here.

TASCHEREAU J. (dissenting.)—There is no contro-
versy upon this appeal as to the facts of the case.

In 1840, one Frangois Vadeboncceur, appellant’s
grandfather, made his will in favour of his son, Louis,
with substitution in favour of his grandson, the
appellant. The testator died in 1843. Louis, the
institute, died in 1888, when appellant, Louis Joseph,
became entitled to the legacy made in his favour by
his grandfather. By his agtion he claims from the
respondents the ownership of a lot of land in Mon-
treal included in that legacy of which they or their
ayants-cause are in possession The respondents met
that action by a plea alleging that they had bought
the lot in question at a sheriff’s sale, under execution -
of a judgment recovered by the Trust and Loan Com-
pany against both the institute and the curator to the
substitution. Appellant replied that it was only
against his father, the institute, as institute, that this
judgment had been recovered, and not against the
curator to the substitution. As a matter of fact, that
is so, and it is now conceded by the respondents. that
this part of their plea is unfounded; the curator was
not even a party to the action of the Trust & Loan
Company. Notwithstanding this, however, the re-
spondents contend that the appellant’s rights were
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extinguished by the sheriff’s sale under that judg- 1898
ment against the institute alone. Primd facie, such a V ADEBON-
contention seems untenable. And the three courts °F7*
below are unanimous in holding that, under ordinary THe

Ciry_oF
circumstances, a substitute cannot be so deprived of MownimaL,’
his rights upon proceedings to which neither he, nor
the curator, were parties.

But the Superior Court and the Court of Queen’s
Bench have found, in the following additional facts of
the case, a bar to appellant’s right of action.

In 1852, while the institute was in possession, a
fire having destroyed a large portion of the city,
including the buildings on the lot in question, the
legislature, by 16 Vict. ch. 25, deemed it expedient to
come to the relief of the victims of this disaster by
enabling them to borrow the funds necessary to rebuild
upon the security of the City Corporation, present
respondents. The institute took advantage of that
legislation, and jointly with the curator to the substi-
tution borrowed $9,600 from the Trust & Loan Com-
pany, upon, among other securities, the guarantee of
the City Corporation as authorized by the aforesaid
statute. Upon default to pay the overdue instal-
ments, the Trust and Loan Company took a judgment
in 1857 against the institute, but not against the cura-
tor, and -had the lot in question seized and sold in
1860 by the sheriff to the present respondents. The
provision in this statute, upon which the respondents
mainly rely, is contained in section 8, which reads as
follows :

And be it enacted that any person or persons, company or ﬁrm or
persons, body politic or corporate so making any loan or advance
under any instrument to which the Corporation shall be a party as
aforesaid, shall have a privilege for such loan in principal, interest
and costs, upon the houses or other butldings erected and built upon the
lot of ground described in such instrument, which privilege shall be
superior to, and have preference over, any other claim, debt, mortgage

2 .

Taschereau J,
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or privilege whatsoever, on such houses or buildings, and that to secure
such privilege it shall not be necessary to observe any of the formali-
ties now requnired by law, or any other formality whatsoever ; Pro-
vided always that such privilege shall, as regards the ground itself
upon which such houses or buildings may be erected, rank next after
the privileges, debts, mortgages or claims already existing or which
may exist upon such ground (fonds) at the time of making such loan ;
but nothing herein contained shall prevent the parties making such
loan or loans from taking a hypothec as provided by law, upon the
said ground (fonds) which hypothee, if duly registered, shall rank as
aforesaid.

The last part of the section relating to conventional
hypothecs upon the ground (fonds) itself has no bear-
ing on the case, as it is not alleged, nor evidenced on
the record that the deeds in favour of the Trust and
Loan Company have ever been registered. So that
the company’s privilege was clearly restricted to the
buildings. But even if these deeds had been registered,
appellant’s rights or claim to the lot itself which had
been previously registered, are clearly protected by
that legislation. The company, however, had un-
doubtedly the right to take a judgment against the
institute on his personal obligation, and execute it on
the lot itself. The institute was.owner of it. Ap-
pellant could not, and does not attack that judgment.
He simply argues that as the curator was not a party
to it, it does not concern him, It is the effect of the
judgment that he puts in issue, not its legality or
validity. _

The same as to the sheriff’s sale to respondents.
Appellant does not, and could not, ask 1o have it set
aside. It was a perfectly valid one as far as it went.
The controversy is merely as to what passed under it,
or as to what it is that the city bought. Did they
or did they not buy it subject to appellant’s rights
under the substitution ? It seems to me evident that
nothing but a substituted property was seized, and
nothing but a substituted property was sold. Of
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course, it was the land that was sold, and that sale
might have become free from all claims if the ap-
pellant had died before the opening of the substi-
tution. But npon a judgment against the institute
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ship cannot be wiped out if he survive the institute.
It is from the grantor that he takes the property. He
is not the ayant-cause of the institute. The appellant
has renounced his father’s succession. Then the city
knowingly purchased a substituted property; it was
sold as sucﬁ; and they had notice of the substitution
by its registration and publication en justice. That is
‘'why an opposition afin de charge was not necessary to
preserve appellant’s rights. The sheriff’s deed, more-
over, expressly says that the sale is only of what he
legally can sell; Pothier, substit. 551. And the pur-
chaser under it cannot have another or a better title
than the judgment debtor had. Appellant could
not have intervened to stop the sale. He, in fact,
attempted it, but his opposition was dismissed on the
ground that he could not be prejudiced by proceedings
against the institute alone. That judgment is reported
as Trust & Loan Co. of Upper Canada v. Vadebonceeur. (1).

The Trust and Loan Company had the personal
obligation of both the institute and the curator, and
had they taken their judgment against both could
have executed it against both. But having chosen to
take judgment against one of them only all that they
could seize and sell on that judgment was the property
of that one, and not the property of the other. And if
" their judgment debtor had only a life-estate in the lot
in question, it is only a life-estate that can have been
seized and sold. And it is only a life-estate that re-
spondents purchased under the sale in execution of
that judginent. It is not his liability for the re im-

(1) 4 L. C. Jur, 358,
234

TaschereauJ.
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bursement of this loan that the substitute now ques-
tions ; he simply contends that, as he has not been
sued for it and condemned, no execution against his
co-debtor can have extended to his own property.

The judgments against the appellant in the Superior
Court and in the Court of Queen’s Bench seem to be
based on the consideration that this loan was made in
appellant’s interest and for his benefit. But thisis a
disputed fact and not at all clear upon the evidence.
Appellant contends that it was made exclusively in
the institute’s interest. However, assuming that
he did benefit thereby, it does not follow that his
property was, or could be, sold under a judgment
against a third party.

It was said in the Court of Queen’s Bench that
under art. 710 C. C. P. the appellant’s rights were
extinguished by the sheriff’s sale because the Trust
and Loan Company’s claim was preferable to the sub-
stitution. But this article of the Code of Procedure is
not given as new law and cannot be construed as an
addition to or an alteration of section 958 of the Civil
Code.

Extensive repairs (grosses réparations) and necessary
disbursements of an extraordinary nature do not, it is
true, fall exclusively upon the institute, but that is as
between the institute and the substitute. Art. 947
C. 0. And it does not follow therefrom that the party
who has made these repairs at the request of the
institute has a right of action against the substitute,
still less that, under a judgment against the institute
alone, he can sell the substitute’s rights. And when
the substitute invokes the protection of the sacred rule

_ that no one can be condemned before being heard or

summoned, it is no lawful answer that if he had been
heard he would have been condemned.



VOL. XXIX.] SUPREME COURT OF CANADA. 21

Moreover, by the statute, the Trust and Loan Com- 1898
pany had no lien on the lot itself, as I have already Vabmsox-
remarked. And even if they had, that could not %%
have had the effect of rendering a judgment against the = Tas
institute executory on any but the institute’s rights M?,i,“’;;’fh
and property. The substituted property was his pro- Tascheronn].
perty no doubt, but pro tem., and subject to the substi- —
tution,jif the substitute were to survive the institute.

Such was the judgment of the Court of Review, and
such would be my determination of the controversy.

Then, assuming that the appellant were liable for
the amount of this loan, that would not be, in my
opinion, a reason for dismissing his action. All that
could be contended for would be that before he could
get back his property, he should repay what the
respondents have disbursed upon the loan. If the
substitution had opened immediately after this loan to
the grevé, the company’s action upon it would have
been against the appellant. He would then have had
the option of retaining his property upon re-payment
of theloan. Whyshould he be deprived of this option
now ? I do notsee any reason for it, and I think
that, in any case, the judgment dismissing his action
is wrong. The judgment of the Court of Review
should be restored with reserve of any recourse the
respondents may have to recover from the appellant
the amount disbursed by them to pay the Trust and
Loan Company, in so far, at least, as he has benefited
thereby. They may have that personal recourse, but,
in my opinion, the appellant has a right to his pro-
perty.

The respondent raised a point as to the necessity
under art. 2172 O, O. of renewing the registration of
the will creating the substitution in question. The
three courts below are against them on this point,
which is settled in that sense by the jurisprudence of
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the Court of Appeal in the province since 1874. ZLa
Banque du Peuple v. Laporte (1); Wells v. Gilmour
(2); Wheeler v. Black (8), in this court, but point
abandoned. :

I agree that such a renewal was not necessary. The
subsequent Act of 1875, 29 Vict. c. 26, interprets the
article as applying only to hypothecs. It would be
with great reluctance that we could be induced to up-
set a well established jurisprudence of the Provincial
Court of Appeal upon a point of this nature affecting
vested rights and titles to realty.

Another objection raised by the respondents is that
it has not been proved that Francois Vadebonceeur,
the grantor, is dead. This is a futility. Their very
deed from the sheriff upon which they base their
defence would not exist if the institute had not been
in possession as institute, and he could not have been
in possession as institute if the grantor had not been
dead. Moreover, this objection was taken in the
Court of Appeal for the first time, and that could not
be done on such a point. Lyall v. Jardine (4); Bank
of Bengai v. Macleod (5); Bank of Bengal v. Fagan (6);
Owners of the ‘‘ Tasmania” v. Owners of the “ City
of Corinth” (7); Connecticut Fire Insarance Co. v.
Kavanagh (8).

The appeal, in my opinion, should be allowed with
costs, and the judgment of the Court of Review re-
stored, with reserve of respondent’s rights, as I have
mentioned.

G-wYNNE J.—While concurring in the judgment of
my brother Girouard who has dealt with the case very

(1) 19 L. C. Jur. 66. (4) L. R. 3 P.C. 318.
(2) Q. R. 3Q. B. 250. (6) 7 Moo. P. C. 35.
(3) M. L. R. 2. Q. B.139; 14 (6) 7 Moo. P. C. 6L
Can. 8. C. R. 212, (7) 15 App. Cas. 223.

(8) [1892] A. C. 473,
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fully the case appears to me to be concluded by the
statute 16 Vict. ch. 25 That statute, after reciting
that a then recent disastrous conflagration in the city
of Moutreal had destroyed upwards of one thousand
houses, and that the greater number of the persons
who had suffered by that conflagration had lost all
they had and were unable to rebuild the property so
destroyed without assistance, and that the Corporation
of the City of Montreal had expressed a willingness to
become surety to the extent of one hundred thousand
pounds for such of the said persons as might borrow
for the purpose of enabling them to rebuild on the
property so destroyed, enacted that it should be law-
ful for the said corporation to become surety for
monies borrowed by any such sufferers for the purpose
of rebuilding upon their land made vacant by the fire,
such suretyship being by the statute declared to con-
stitute an obligation for the repayment of the moneys
borrowed and of the interest thereon in the event of
the lenders being unable to enforce payment thereof
from the parties borrowing the same after due dili-
gence, and the discussion of the personal and real
estate of the said parties for that purpose; and by the
Act it was enacted that no such loan should exceed
the sum of £500 on each lot of ground to be built
upon, and further, that any person or persons, etc.,
making any loan under an instrument to which the
corporation should be a party as surety

should have a privilege for such loan in principal, interest and costs
upon the houses or other buildings erected and built upon the lot of
ground described iu such instrument, which privilege should be
superior to and have preference over any other claim, debt, mortgage
or privilege whatsocver on such houses or buildings, and that to
secure such privilege it shall not be necessary to observe any of the
formalities now required by law, or any other formality whatsoever ;
Provided always that such privilege shall, as regards the ground itself
upon which such houses or buildings may be erected, rank next after
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the privileges, debts, mortgages or claims already existing or which
may exist upon such ground at the time of making such loan.

Among the sufferers by the said fire were Louis
Vadeboncwur and his infant son, the now plaintiff,
the former of whom at the time of the said fire was by
the last will of his father, Francois Vadebonceurthen
deceased, seized as grevé de substitution of a piece of
land having a frontage of eighty feet on St. Mary
Street in the City of Montreal, and a depth of eighty
feet, with houses thereon which were destroyed by the
said fire, and the ownership of the said piece of land
in reversion was by the said will of the said Frangois
devised to the children of the said Louis begotten in
lawful marriage as substitués.

For the purpose of availing themselves of the benefit
of the said Act, (16 Vict. c. 25) the said grevé and one
Treflé Goyette, as and being the duly appointed
curator to the substitution established by the said
will of the said Frangois, jointly petitioned the judge
of the Circuit Court at Montreal that they should be
judicially authorised to borrow under the conditions
in the said Act contained, the sum of two thousand
pounds (currency) for the purpose of building four
houses upon the said piece of ground; and such pro-
ceedings were thereupon had that the said petitioners
were in due form of law by the judgment of the said
court judicially authorised to borrow the said sum and
for the purpose of securing payment of the said prin-
cipal sum and the interest thereon to hypothecate the
said piece of land.

In pursuance of the authority so judicially obtained
the said grevé and the curator of the said substitution
borrowed from the Trust and Loan Company the said
sum of two thousand pounds in four several sums of
five hundred pounds each which were expended in
erecting four houses as authorised by the judgment of
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the Circuit Court and for the purpose of securing 1898
repayment of the moneys so borrowed they, upon the vaipzsox-
22nd day of June, 1853, executed four several mort- %%
gages each securing $2,000 and interest thereon upon _Tar
several portions of the said piece of land each having M‘;‘,ﬁ;’fn
a frontage of twenty feet on said St. Mary Street, and
a depth of eighty feet. And the said Corporation of
the City of Montreal became parties to the said several
mortgages and thereby respectively became cautions
of the said borrowers for the repayment of the said
sums by the said mortgages respectively secured under
and in pursuance of terms of the said Act of Parlia-
ment.

Afterwards, the said sum of eight thousand dollars
having been found to be insufficient for the completion
of the said four houses, the said grevé and the curator to
the said substitution upon the 8th day of September,
1853, in due form of law petitioned the said court for
leave to borrow a further sum of £500 for completion
of the said four houses nnder the provisions of the said
Act (16 Vict. c. 25), and a certain other Act (16 Vict. c.
T7), passed for the purpose of amending the said Act
(16 Vict. c. 25), and snch proceedings were thereupon
had that the said petitioners were by the judgment of
the said court judicially authorized to borrow, and did
accordingly borrow, the further sum of £400 upon
the security of the said piece of land from the said
Trust and Loan Company, and for the purpose of
securing repayment thereof with interest they executed
another mortgage bearing date the 10th of September,
1853, upon the whole of the said piece of land hav-
ing a frontage of eighty feet by a depth of eighty feet
to which mortgage also the corporation of the city of
Montreal became parties as surety of the said bor-
rowers under the conditions and in accordance with
the provisions of the said Acts of Parliament.

wynne J.
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At the times of the said respective loans having
been effected and of the execution of the said respec-
tive mortgages in security therefor there were not any
other debts, mortgages or claims existing and affecting
the lands upon which the said four houses were
erected with the money so borrowed, having privilege
or precedence over the said mortgages, and conse-
quently the said Trust and Loan Company, in virtue
of the said respective mortgages and of the provisions
of the said Acts of Parliament, had for the said loans
in principal, interest and costs, privilege as well over
the land upon which the said houses were so as afore-
said erected as over the houses themselves superior to
and having preference over every other claim, debt or
privilege whatsoever. The mortgages covered the
whole estate in the land and the houses thereon
erected, not only of the grevé, but also of those in sub-
stitution. Default having been made in payment of
the moneys secured by the said several mortgages, the
Trust and Loan Company recovered judgment in con-
sideration of such default against the grevé, and issuned
execution thereon in due form of law and by process
of a writ of venditiori exponas issued upon the said
judgment caused to be sold at sheriff’s sale upon the
6th of February, 1860, the whole estate in the said
land which had been so mortgaged to them under the
provisions of the said statutes, and at such sale the
corporation of the city of Montreal being the highest
bidders therefor became the purchasers of the said
land and premises at and for the sum of $7,000, paid
to the sheriff by whom the said sale was made. The
mortgaged estate thus realized less than the amount
secured by the said rhortgages, and thereby the cor-
poration of the said city in their character of surety
for the said borrowers became liable under the said
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statutes to the said Trust and Loan Company for the 1898
balance. VaDEBON-
The said grevé died upon the 25th of October, 1888,  °%°®
and the sole question now is as to the estate acquired c:gmox-
by the said corporation by their purchase at the said Moxrrmar,

sheriff’s sale.

It is not questioned that the said estate in substitu-
tion was subject to the mortgages so as aforesaid
executed equally as was the estate of the grevé, and
was liable to be sold for satisfaction of the claim of
the Trust and Loan Company, but it is contended that
the proper form of procedure to enable the mortgagees
to sell the land in which the plaintiff had the estate
in substitution, was not pursued inasmuch as the
curator to the substitution had not been made party to
the action in which the judgment upon which the
sale took place was rendered.

It is not suggested that if the curator to the substi-
tution had been made a party to that action it would
have derived any benefit or could have prevented the
land and premises mortgaged from being sold for the
purpose of satisfying the judgment recovered for
default in payment of the moneys secured by the
mortgages. It appears obvious upon the evidence
that the joint and several covenants of the grevé and
the curator to the substitution were, in view of the
impecunious condition of the institute and the sub-
stitute, of value only as providing a mode of reaching
by judicial process the land and premises mortgaged,
all remedies against which the statute, 16 Vict. c. 25,
sec. 1, seems to have required to be exhausted before
the guarantee of the Corporation of the City of Mon-"
treal should become exigible. ) '

Under the circumstances above appearing there
cannot, I think, be entertained a doubt that the claim
of the Trust and Loan Company under the mortgages

Gwynze J.
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so as aforesaid judicially authorised, constituted by
force of the special statute (16 Vict. c. 25), a privileged
claim superior to and in preference over the substitu-
tion, and consequently that by force of articles 950-951
and 958 C. C. and art. 710 C. C. P., the sheriff’s sale
on the execution issued upon the judgment recovered
in the action instituted by the mortgagees, the Trust
and Loan Company, effectually passed the whole
estate, that of the substitute as well as that of the
grevé, all which was made subject to the mortgages
for realising payment of the moneys secured by which
the judicial sale took place, and that therefore, upon
the death of the grevé such judicial sale was not dis-
solved in favour of the substitute, the present appel-
lant.

The appeal must, in my opinion, be dismissed with
costs.

SEDGEWICK J. concurred in the opinion that the
appeal should be dismissed with costs.

Kina J. dissented being of opinion that the appeal
should be allowed.

G1roUARD J.—Lors de la plaidoirie orale devant
nous, j'étais sous I'impression que le défaut d'avoir
mis en cause le tuteur & la substitution était un juste
motif de nullité du décret, 4 ’encontre de 1'appelé a la
substitution ; mais aprés une plus sérieuse étude de la
question, je suis arrivé & une toute auntre conclusion.
D’aprés les dispositions de nos Codes—qui ont simple-
ment reproduit le droit ancien—il faut le supposer
jusqu’a preuve du contraire; Herse et Dufauz (1); la
seule conséquence de ce défaut est que le jugement
qui a donné lieu & la saisie n’est pas chose jugée contre

(1) 9 Moo. P. C. 281.
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Pappelé, tandis qu’il le serait, si le curateur & la sub-
stitution efit &té mis en cause. (C. C. art. 945, 959.)

La loi dit formellement que le décret par le shérif
n'affecte, en aucune facon, les droits des appelés, sauf
dans quelques cas spécialement mentionnés, et ce sans
distinguer si le curateur a la substitution est en cause
ounon. (C.C. art. 950, 958; C. P. C. art. 710.) Les
ventes forcées de biens-fonds substitués sont assujetties
a des régles particuliéres, qui, an moins avant le Code,
ne reconnaissaient & ’appelé aucun droit a faire valoir
avant’ouverture. Trust and Loar Co. of Upper Canada
v. Vadebonceewur (1); Wilson v. Leblanc (2) ; voir sous le
Code art. 956.

L’article 710 du Code de Procédure Civile (art. 781
du nouveau Code), postérieur au Code Civil, et beau-
coup plus large que 'art. 958 de ce dernier, ajoute :(—

Le décret ne purge pas les substitutions non ouvertes sauf le cas ot
il existe une créance antérieure ou préférable, apparente dans la cause.

Les auteurs et la jurisprudence sont unanimes 3 re-
garder comme une charge de la substitution les grosses
réparations, et & plus forte raison, la reconstruction
des édifices incendiés, particuliérement de ceux dont
le revenu était, aux yeux du substituant, et en fait,
nécessaire au soutien de tous les bénéficiaires de la
substitution, ce qui existe dans l’espéce, puisqu’il le
déclare alimentaire et insaisissable, et que ces im-
meubles formaient tout leur avoir. C.C. art. 947, 951,
958 In re Desriviéres (8); Caty v. Perrault (4);
Thevenot d’Essaule (Ed. Mathieu) nn. 685, 689, 691,
692 et page 463.

Avu numéro 685, Thevenot dit: ,

Quant aux grosses réparations, le grevé n’est point obligé de les
faire ; par exemple, s’il s’agit de relever et recomstruire des choses

tombées par vétusté, ou pariforce majeure, sans qu'il y ait faute de sa
part.

(1) 4 L. C. Jur. 358. (3) 12 R. L. 649.
(2) 13 L. C. Jur. 201. (4) 16 R. L. 148.
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Au No. 686, il ajoute:

Que si le grevé les a faites, il est fondé & en répéter le montant, lors
de la restitution des biems. Il y & une loi quile dit expressément,
pour I’héritier grevé qui a reconstruit les maisons incendiées.

Thevenot n’exige pas méme ’autorisation du conseil
de famille : Dénizart, vo.  Subs.” no. 109, et Lacombe,
vo. “Subs.” p. 188, no. 10, sont du méme avis. A plus
forte raison, la substitution est-elle responsable du
colit de ces reconstructions, lorsque, comme dans
I'espéce, elles ont été autorisées en justice ? Dans le
premier cas, 'appelé pourra contester l'urgence ou la
valeur des réparations ou constructions; dans le
second, I'autorisation en justice est chose jugée contre
lui (C. C. Art. 959) & moins qu’il ne prouve la fraude
ou la collusion entre le grevé, le tuteur & la substi-
tution et le créancier. Ici rien de semblable n’est
allégué. L’ordre du juge a été réguliérement obtenu
suivant la pratique immémoriale suivie dans la pro-
vince de Québec, et I'appelant admet lui-méme que
les batiments érigés avec les fonds empruntés, valent
agjourd’hui méme la somme de $9,600, le montant
total des emprunts. Je considére donc que les hypo-
théques en question en cette cause sont valides aux
yeux du droit commun et constituent une réclamation
préférable aux termes de 'art. 710 du Code de Pro-
cédure. A plus forte raison doit il en étre ainsi en
face du Statut, 16 Vict. ch. 25, qui a autorisé le
cautionnement de la cité de Montréal, et & mon avis,
c’était plutdt pour I'obtenir que pour valider les em-
prunts, qu’il fut passé. Méme si le doute était permis
sur ce point, les termes du statut sont si clairs, si larges,
qu’il est impossible de ne pas considérer la réclamation
comme préférable, ainsi que M. le juge Gwynne le
démontre. Ce point ne me paralt pas sérieusement
contesté par 'appelant.
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L’'intimée a été forcée d’acheter les biens substi- 1898
tués pour protéger son cautionnement, et elle le fit, Vapmsox-
non pas & vil prix, mais en payant la pleine valeur de ~ °7'%
Pimmeuble, savoir $7,000, puisque cing ans plus tard Tae
elle le vendait, & I’encan public, & Michel Laurent, Moﬁfngﬂ_
pour $6,800, sans qu’il n’apparaisse aucune détériora- Gironard J.
tion ou dépréciation extraordinaire. Tous ces faits —
apparaissent au dossier; l'incendie des lieux aun grand
feu de 1852, dont le grevé n’était certalnement pas
responsable ; l'autorisation de l'intimée par la Législa-
ture de se porter caution des victimes du feu, pour
reconstruire les édifices incendiés; l'autorisation du
conseil de famille'et du juge au grevé et au tuteur de

‘la substitution de faire les emprunts ; les hypothéques
consenties par les deux tant sur les béatisses que le
fonds ; lo jugement basé sur toutes ces hypothéques;
le décret par le shérif en exécution du dit jugement et
paiement des dits emprunts et enfin la valeur actuelle
des batisses. Tous ces faits, notamment la bonne foi
de toutes les parties, sont apparents dans la cause; et
d’aprés la jurisprudence bien établie de la province de
Québec, tant avant le Code que depuis, ils constituent
une créance préférable apparente dans la cause, aux
termes de ’article 710 du Code de Procédure Civile,
c’est-a-dire, une créance qui prime la substitution elle-
méme et pour laquelle 'appelé est responsable, absolu-
ment comme il ’est pour une dette du substituant, ou
une hypothéque antérieure a la substitution, et pour
le paiement de laquelle le créancier n’est pas obligé
d’attendre 'ouverture de la substitution ou de provo-
quer la nomination d'un curateur a la substitution,
mais peut procéder a 'échéance contre le grevé absolu-
ment comme §’il n'y avait pas de substitution, C.C.
2060 ; Voir aussi, Laurent, Vol. 14, n. 565 ; Actes de
Notoriété, p. 407; Héricourt, Des Im., p. 150 ; Dénizart,
vo. “Subs.” nn, 99,102,108; Lacombe, vo. “Subs.” p.
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180, n. 2. Clest ce que fit le créancier dans l'espdce’
il fit vendre 'immeuble par le shérif, sur le grevé, qui
alors était le seul propriétaire connu animo domini,
(C. P. C. art. 682), et & mon avis, cela suffisait aux
termes de I'art. 710, qui est exorbitant du droit ordi-
naire en matiére de décret. QCet article n’exige pas que
le tuteur a la substitution soit en cause, et je ne crois
pas que les tribunaux doivent imposer cette formalité.

Il en serait autrement sile shérif n’etit vendu que
les droits du grevé, ainsi que la Cour de Revision I'a
supposé; alors il n'y aurait pas lieu de se méprendre
sur la portée du décret; mais, icile shérif ne fait men-
tion du grevé que pour indiguer qu’il vend sur le
grevé, non pas ses droits simplement, mais tout
Pimmeuble, sans en rien réserver. Il eut été, sans
doute, plus prudent de mettre en cause le curateur a
la substitution et peut-étre plus conforme 4 la pratique
ordinairement suivie, mais il me semble que les tribu-
naux ne doivent pas exiger I'accomplissement de cette
formalité, & peine de nullité du décret, lorsqu’il n’y a
aucune loi qui la prononce ou fasse méme mention de
cette formalité ; et qu’au contraire I'article 710 semble
prévoir le cas ol il n’est pas en cause et qu’enfin il y
a absence totale de griefs de la part de 'appelant.

La majorité de cette cour est donc d’avis de renvoyer
T’appel avec dépens.

Appeal dismissed with costs.
Solicitors for the appellant : Lamothe, Trudel & Trudel.
Nolicitors for the respondent: Roy & Ethier.




VOL. XXIX.] SUPREME COURT OF CANADA.

THE NORTH-WEST ELECTRIC

COMPANY, LiMIiTED (DEFENDANT).. 1 APPELLANT;

AND

MARY C. WALSH (PLAINTIFF)icsccesrees RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
MANITOBA.
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The directors of a joint stock company incorporated in Manitoba
have no powers under the provisionsof “ The Manitoba Joint
Stock Companies Incorporation Act*” to make allotments of the
capital stock of the company at a rate per share below the face
value, and any by-law or resolution of the directors assuming to
make such allotment without the sanction of a general meeting
of the shareholders of the company is invalid.

A by-law or resolution of the directors of a joint stock company
which operates unequally towards the interests of any class of the
shareholders is invalid and uléra vires of the company’s powers,

Where shares in the capital stock of a joint stock company have been
illegally issued below par the holder of the shares is not thereby
relieved from lability for calls for the unpaid balances of their
par value.

Judgment of the Court of Queen’s Bench for Manitoba (11 Man. L.
R. 629) reversed, Taschereau J. dissenting,

APPEAL from the judgment of the Court of Queen’s
Bench for Manitoba (1) reversing the judgment of the
trial court by which the plaintiff’s action was dis-
missed with costs.

The plaintiff brought suit claiming that she was
the owner of a number of shares in the capital stock

PRESENT :—Taschereau, Gwynne, Sedgewick, King and Gironard JJ.

(1) 11 Man. L. R. 629.

33
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*Mar. 3:;31.
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of the company which had been issued to her as fully

Trr Norra- Paid up and non-assessable on payment of a sum less

Wzsr ELEc-
TRIO Co.
.
WaALsH,

than the face value thereof under an agreement be-
tween her and the directors that the shares should be
so issued to her at a discount, and asked for a declaration
that certain calls made upon her said shares and the
forfeiture thereof for non-payment of the calls were
illegal and void, and alternatively that she should be
reinbursed the actual sum paid by her for the shares in
question. The case was tried before Sir Thomas W.
Taylor, Chief Justice of Manitoba, who dismissed the
action with costs, but on appeal to the full court, his
judgment was unanimously reversed, and it was
ordered that a judgment should be entered in favour
of the plaintiff under certain terms and conditions and
saving certain rights of persons therein mentioned.

A statement of the facts and questions of law at
issue in the case appears in the judgment of the court
as delivered by His Lordship, Mr. Justice Sedgewick.

Ewart Q.C. for the appellant. All the judges in the
courts below found that the directors as promoters of
the company acted fraudulently in allotting these
shares at a discount and thereby giving an advan-
tage over other shareholders. There was no express
contract that the shares should be issued at the dis-
count allowed, and the respondent who received them
knew that the action of the directors was a fraud upon
the company and that the company was not bound by
their agreement. The transaction was managed by
the plaintiff’s husband, who was her agent and at the
same time a promoter, a director and the trustee of
the company. This case is similar to Dr. Daniell’s Case
(1) which was followed in the case of McCraken v.
MecIntyre (2), and reference made to it at pages 494,

(1) 22 Beav. 43; 1 DeG. & J. (2) 1 Can. S.C.R. 479.
372.
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and 527. See also Welton v. Suffery (1), per Mac- 1898
naughten L. J. at page 821; Re Western of Canada Tar Norra-
Oil Co.; Carling Hespeler & Walsh’s Cases (2), per ngfo%?,w-
Melljsh L.J. and James L. J.; Leeke’s Case (3); Re W:;:sﬂ
Disderi & Co.(4); Re Canadian Oil Works Corporation; .~
Hay's Case (5); Re Railway Time Tables Publishing
Co. (6), per Lindley L. J. at page 115, and Bowen L. J.
at page 117; Re Cachar Co.; Lawrence’s Case(7); Re’
Madrid Bank ; Wilkinson's Case (8); Re Addlestone
Linoleum Co. (9), and Oakés v. Turquand (10) at pages
851 and 852. The plaintiff, through her agent, had
full knowledge of the circumstances, and chose to
place herself in a position to take advantage of any
benefits that might be obtained, and as holder of the
stock she should be compelied to bear the burthens of
it. See remarks of Richards C. J. in McCraken v.
MclIntyre (11) at pages 495 and 510. See also In re
Reese River Silver Co.; Smith’s Case (12) and The Central
 Railway Co. of Venezuela v. Kisch (18) at page 125 ;
Preston v. Grand Collier Dock Co. (14.) Tt was a sur-
reptitious and fraudulent dealing; Panama & S. Pac.
Tel. Co. v. India Rubber, etc. Co. (15), per James L.J.
at page 527. See Lindley on Companies (5 ed.) at
page 781 and the cases cited in support of the state-
ment there made as to contributories.

The issue of shares at a discount is illegal under
English law; Welton v. Saffery (1) ; it is also illegal
under Canadian law, McCraken v. McIntyre (11) at page
509, and the Manitoba Statute, R.S.M. c. 25, ss. 80 and

" (1) (1897) A.C. 299. (8) 2 Ch. App. 536.
(2) 1 Ch. D. 115, (9) 37 Ch. D. 191,

(3) L.R. 11, Eq. 100 ; 6 Ch. App. (10) L.R. 2 H.L. 325,
469, (11) 1 Can. 8.C.R. 479.
(4) L. R. 11 Eq. 242, (12) 2 Ch, App. 604,
(5) 10 Ch. App. 593. (13) L.R. 2 H.L. 99.

(6) 42 Ch. D. 98. . - (14) 11 Sim. 327.

) }Z Ch. App. 412. (15) 10 Ch. App 515.
3
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33, gives no power to make by-laws contrary to law,
even by implied construction. See Mollwo, March &
Co. v. Court of Wards (1), followed in Pooley v. Driver
(2). A misapprehension of the law by the Legislature
does not make that the law which it has erroneously.
assumed the law to be : Earl of Shrewsbury v. Scott (8)
at page 58.

In this case it is not pretended that any general
meeting of the company ever dealt with this issue of
the stock at a discount. The discount resolution was
in February, 1890, but in October, 1889, the company
had covenanted with the Edison Electric Light Com-
pany that all shares (save their 200) “shall be of the
par value of $100 each % % %  and shall be
issued for full payment in cash only.” A general
meeting of the company was held between these
dates, and it is fair to assume that the agreement
was then either expressly, or impliedly, approved
by the company; Re British, Provident Life & Fire
Assur. Co.; Coleman’s Case (4) at page 508 ; and if
so the company had (within the precise wording of
section 80) “at a general meeting of the company”
absolutely declared that the shares should not be
issued at a discount. It was, therefore (upon any con-
struction of the statute), impossible for the directors
to issue the shares below par. Even if this cannot be
assumed the company had under its seal made the
requisite declaration, and the directors had no power
to disregard what the company had thus done.

The director’s resolution was wlira vires, because it
was unreasonable—this, apart from any statute.
Shareholders are entitled to be treated equally and
fairly by the directors. Even majorities of share-
holders have no power to infringe that equality.

(1) L.R. 4 P.C. 419. (3) 29 L.J.C.P. 34.
(2) 5 Ch. D. 458, (4) 1 DeG. J. & S..495.
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Lindley on Companies (5 ed.) 896; Brice on Ultra 1898
Vires (8 ed.) 195-196; Menier v. Hooper’s Telegraph Tax Norra-
Works (1), at page 358 ; Ex parte Cowen (2); Beatty v. Wg;ic%r:::c-
Northwest Transportation Co. (8) ; Hutton v. Scarborough v

Cliff Hotel Co. (4). Issuing shares at a discount, even Wﬂﬂ'
to all the shareholders, is a breach of the equality—
for some shareholders may possibly not be able to take
them. Guinness v. Land Corporation of Ireland (5);
Ashbury v. Watson (6).

The plaintiff cannot complain of any misrepresen-
tations by the company as to the character of the
shares, or its power to allow the discount because the
scheme was a fraud perpetrated by Walsh himself,
and in any case, the company, as distinguished from
individual directors, is not chargeable with such mis-
representations. Howuldsworth v. City of Glasgow Bank
(7); Re Addlestone Linoleum Co. (8); Lynde v. Anglo-
Italian Hemp Spinning Co. (9).

As to the alternative claim the plaintiff never has
repudiated the shares, and does not now claim todoso;
upon the contrary she has obtained a judgment declar-
ing that she is the owner of fifty-three of them. She
is therefore not in a position to claim rescission. Lapse
of {ime alone would be a sufficient bar to any such
claim. Clarkev. Dickson (10) ; Sharpley v. Louth & East
Coust Ry. Co. (11).

J. Stewart Tupper Q.C. for the respondent. This case
cannot be governed by English cases decided under
the English statute, which contains a clause respecting
breaches of trust upon which those cases rely. The

(1) 9 Ch. App. 350. (5) 22 Ch. D. 349,
(2) 2 Ch. App. 563. (6) 30 Ch. D. 376.
(3) 6 0. R.300; 110nt. App. R. (7) 5 App. Cas.317.
205 ; 12 Can. S. C. R. 598 ; 12 App. (8) 87 Ch. D. 191.
Cas. 589, (9) [1896] 1 Ch. 178,
(4) 2 Dr. & Sm. b14. (10) E. B. & E. 148.
(11) 2 Ch. D. 663.
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1898  statute which determines the powers and rights ques-
Tas Norre-tioned here has no such clause. There was no fraudu-
’ngfc%gfw' lent intention in respect to the issue of the stock in

—_— question in this case; it was honestly made in the

—— belief that the power to do so existed, however, inci-

dentally, the trustees may have erred in their duties.

The company allowed the respondent to éxercise her
full privileges as owner of the shares, and to attend
the next annual meeting of the company and to vote
thereat by her attorney, and also to transfer two of the
shares to her husband, which transfer was duly regis-
tered by the company, and theshares transferred in the
books. See In re British Provident Fire & Life Assur-
ance Co.; Lane’s case (1); Re British Provident Fire &
Life Assurance Co., Grady’s Case(2) ; Phosphate of Lime
Co. v. Green (8) ; clear evidence of the adoption of the
contract is also found in- the action of the appellant in
making calls upon the shares and in taking proceed-
ings to forfeit the shares for non-payment of calls.
The husband was managing director until March,
1890, but he had no connection with the company as
shareholder or director for eight months previous to
the issue of the share certificate to the ,respondent on
the 24th of February, 1891.

The Manitoba Act provides for the creation of cor-
porations, and the liability of shareholders to creditors
is expressly declared by section 44. Their liability to
the company and to each other is by section 49  for all
sums of money by them subscribed.” Not onlyis there
no prohibition against issuing shares at a discount, but
sub-section (b) of section 30 and sub-clause (@) of section
72 are clear recognitions of such a power. Seethelan-
guage of Maclennan J. A.in Re Ontario Ezpress and

(1) 33 L.J. Ch. 84; 1 DeG. J. & (2) 32 L.J. Ch. 326.
S. 504. (3) L.R. 7 C.P. 43,
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Transportation Company (1) at page 661. There are no 1898
such provisions in the English Act under the pro-Tap Norra-
visions of which (secs. 7, 8 and 11) the Court of Appeal W,f;fc :ggfm‘
in England reversed the decision of Mr. Justice Chitty, v
who, so recently as 1888, held that a company could Wﬂﬂ )
issue its shares at a discount : Inre Almada and Tirito
Co. (2). Sce also In re Addlestone Linoleum Co. (3);
Ooregum Gold Mining Co. v. Roper (4); In re Railway
Time Tables Publishing Co. (5).

In the Manitoba Act, by section 30, the directors are
empowered “to administer the affairs of the company,”
and to make any description of contract which the
company might, by law, enterinto, also to make by-
laws, not contrary to law or to the Letters Patent of
the Company to regulate the allotment of stock; and
by section 83 it is declared that, if the Letters Patent
make no other definite provision, the stock of the com-
pany shall be “ allotted” when and as the directors by
by-law or otherwise may ordain.” It seems quite
clear that the appellants had power tosell the respond-
ent the shares in question at a discount, and that the
proviso (b) to this section is intended to limit the
powers of the directors only when a price, either at a
premium or discount has been fixed by the sharehold-
ers for the shares. As a matter of fact, however, the
shareholders had authorized the transaction in question
by by-law No. 2, in which authority was conferred on
the trustees to dispose of the stock on such terms as
they saw fit. In anyeventthe respondent was entitled
to assume that the sanction of the shareholders had
been obtained so as to make the issue legal; Royal
British Bank v. Turquand (6) ; Lindley on Companies
166; County of Gloucester Bank v. Rudry Merthyr

(1) 21 Ont. App. R. 646. (4) (1892) A.C. 125.
(2) 38 Ch. D. 415. (5) (1895) 1 Ch. 255.
(3) 37 Ch. D. 191. (6) 6 E. &B. 327.
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Steam etc. Co. (1). The onus was on the appellants to
show that the action of the directors was unauthorized
by the shareholders, and no such evidence was given.
This subsequent ratification is equivalent to prior
authorization; Irvine v. Union Bank of Australia (2).
The use of the word “bonus” does not prevent the
sale of the shares in question being a sale at a “dis-
count,” as it is the substance of the transaction which
governs, not the language with which it may be
clothed: In re Licensed Victuallers Mutual Trading .s-
sociation (8) ; In re Faure Electric Co.(4); Inre London

.Celluloid Co. (5); In Re New Chile Gold Mining Co. (6).

The agreement with the Edison Company could not
confer authority on the appellants to make the calls.
At most that transaction would merely give a right
of action to the Edison Company against the appel-
lants. Nor need there be any serious discussion
respecting the appellants’ mnovel contention that
they can “approbate and reprobate.” It has been
decided again and again that this cannot be done.
The contention that the sale of the stock at a dis-
conunt was proof of fraud is idle in view of the fact
fact that there was no evidence to show that the stock
was worth more than the respondent gave for it. But
even if there had been fraud, the appellant company
had to repudiate or affirm the contract. It was bound
to accept or reject it as a whole. The contract was to
pay $3,200, and it cannot be turned into an agreement
to pay $16,000. Currie’s Case (7); DeRuvigne’s Case
(8) ; Anderson’s Case (9) ; Waterhouse v. Jamieson (10).

If the company had no power to issue shares at a
discount we should recover the money paid on the

(1) [1895] 1 Ch. 629, (6) 38 Ch. D. 475.

(2) 2 App. Cas. 366. (7) 3DcG. J. & 8. 367.
(3) 42 Ch. D. 1. (8) 5 Ch. D. 306.

(4) 40 Ch. D. 141. (9) 7 Ch. D. 5.

{5) 39 Ch. D. 190. (10) L. R. 2 H. L. Sec. 29.
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ground that there was an entire failure of consider- 1898
ation. In re Ince Hall Rolling Mills Company (1); In re Tag Norra-
Railway Time Table Publishing Company; Ex partewgﬁo%ﬁ’c;
Sandy’s (2). Lindley on Companies, (5 ed.) pp. 189, 235. v,
Mere laches do not disentitle the holder of shares to Wﬂﬁ'
relief against an invalid forfeiture. Garden Gully

United Quartz Mining Co. v. McLister (8). DBesides

such a defence is not open to the appellants, as it is

not raised in the pleadings: Clarke v. Hart (4).

TAscHEREAU J. (dissenting).-—I would dismiss this
appeal. The reasoning of Mr. Justice Killam seems
to me unanswerable.

The judgment of the majority of the court was
delivered by :

SEp¢EWIcK J.—The respondent’s husband was a
promoter and corporator and the original managing-
director of the appellant company. The company was
incorporated on the fifteenth of June, 1889, by letters
patent, issued under the provisions of the Manitoba
Joint Stock Companies Incorporation Act, (Consoli-
dated Statutes of Manitoba), ch. 9,div 7, with a capital
of one hundred thousand dollars divided into one thou-
sand shares of one hundred dollars each. the object of
the company being the carrying on of an electric
lighting and power business in the province.

The applicants were George H. Strevel, Frank J.
Walsh, Jefferson Davis, James W.Johnston and Henry
J. Dexter, each of whom had subscribed twenty shares
of the capital stock of which they at first had paid ten
per cent and eventually the remaining eighty per
cent.

(2) 23 Ch. D. 545, note. (3) 1 App. Cas. 39,
(1) 42 Ch. D. 98. (4) 6 H. L. Cas. 633.
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1898 The applicants were the provisional directors of the

A
Tae Norta- COINpany.

Wﬁgic%?"' On the fifteenth of July, 1889, the provisional direc-

v tors passed the following resolution :
WALSH. '

- That whereas an agreement was entered into by this provisional
Sedgewick J.

board with the negotiators and the persons by whom money is
advanced on mortgage bond security for the establishment of the
business of the company, which agreement requires the handing over
to trustees the amount of all unsubscribed stock fully paid up and
non-assessable, to be disposed of as such trustees see fit, on the pro-
duction of the necessary cash surrender value of mortgage bond or
bonds, be it resolved therefore that this Board hereby nominate F. G.
‘Walsh and H. J. Dexter, trustees, and direct the issue to them of nine
hundred (900) shares of this company, fully paid up and non-assess-
able for the above purposes.

It may be here noted that as a matter of fact there
was no agreement ever come to or even contemplated
such as was that referred to in this resolution. Nor
was any money advanced by any person whatever for
the purpose mentioned and no one has ever yet been
able to give an intelligent or reasonable account of its
meaning or object. However at a meeting of the
shareholders of the company subsequently held this
resolution was confirmed and incorporated in the
by-laws of the company as follows:

By-raw No. 2—Be it enacted that the remainder of the capital
stock, to wit, nine hundred (900) shares be issued to enable this com-
pany to carry out the spirit of resolution passed on the fifteenth day
of July, 1889, which reads as follows: “ That whereas an agreement
was entered into by this provisional board with the negotiators and
the persons by whom the money is advanced on mortgage bond
security for the establishment of the business of the company, which
agreement requires the handing over to trustees the amount of all -
unsubseribed stock fully paid up and non-assessable to be disposed of
as such trustees see fit on the production of the necessary cash sur-
render value of mortgage bond or bonds, be it resolved therefore that
this board hereby nominate . G. Walsh and H. J. Dexter, trustees,
and direet thé issue to them of nine hundred (900) shares of this com-
pany, fully paid up and non-assessable for the above purposes.”
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This by-law likewise is as inexplicable as the reso- 1898
lution upon which it was based, but the directorsTagp Nonra-

i 43 Wesr ELrc-
acting upon it issued to F. G. Walsh and Henry J. "7 Cor

Dexter, as trustees, the remaining nine hundred out- v.

standing shares of the company in the following WALSH.

form B . Sedgewick J.

THIs CERTIFICATE entitles F. G. Walsh and Henry J. Dexter, trus-
tees, to nine hundred (900) shares in the capital stock of the North-
west Electric Company (Limited), fully paid up and non-asseasable,
and transferable in the books of the company in person or by
attorney on surrender of this certificate.

Another extraordinary thing had occurred before
the issue of this certificate. On the seventeenth of
October, 1889, the company entered into a contract
with the Edison Electric Light Company, by which
the latter company was to transfer the use of certain
patents relating to electric light in consideration of
which ‘and of the sum of four thousand dollars in cash
the company agreed to deliver to the Edison company
two hundred fully paid up shares of its capital stock,
agreeing at the same time that the remaining six
hundred shares should be issued only after full pay-
ment in cash,

At a meeting of the directors of the company held on
the 8rd February, 1890, the following resolution was
passed :

That whereas by-law No. 2 appointed Frank G. Walsh and Henry
J. Dexter trustees of nine hundred shares of the capital stock of this
company for the purposes set forth in the by-law; and whereas the
said trustees have reported the allotment of certain portions of trust
stock in the following manner, to wit : James McNaught, St. Paul,
one hundred and sixty shares; Joseph M. Graham, Winnipeg, Man.,
one hundred and sixty shares; Edison Light Company, New York,
two hundred shares on the conditions that a bonus be received from
each of the allottees, as follows: From James McNaught, the sum of
$3,200 cash; from Joseph M. Graham, the sum of $3,200 cash ;
Edison Electric Light Company, thesum of four thousand dollars cash ;
and have further allotted of such stock to Mary E. Dexter and Mary
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1898 C. Walsh of Winnipeg, in consideration of and in the following man-
THE‘E‘T“;RTH- ner, viz.: Mary E. Dexter, one hundred and sixty shares, and Mary C.
WasT Erec- Walsh, one hundred and sixty shares of fully paid up and non-assess-

rrIC Co. able stock, for which each of them is'to pay a bonus, within
WA?SH. twelve mounths from the date hereof, the respective sums of $3,200.

R Be it resolved that the board hereby ratifies and confirms the same
Bedgewick J. and direets the secretary and president or vice-president to issue cer-

- tificates subject to such conditionsand allow the necessary transfer to

be made in the transfer books.

Certificates were accordingly issued to McNaught,
Graham and Mary E. Dexter, for one hundred and sixty
shares each and to the Edison Electric Light Company
for two hundred shares, and on the 3rd of February
following, Walsh, the husband of the respondent,
paid to the company $3,200, and on its receipt she was
entered upon the lists of the company’s shareholders
and received a certificate that she was the owner of
onehundred and sixty shares, fully paid up and non-
assessable in the capital stock of the company. The
respondent subsequently transferred two of these
shares to her husband. ‘

1t is not contended that Mrs. Walsh was a purchaser
for value without notice, or that she has any greater
rights than her husband would have had had he issued
the shares to himself, so that for the purposes of this
opinion I propose to treat him as the real plaintiff and
not his wife.

So far it would seem that all the stock of the com-
pany had been disposed of, and that seven hundred of
these shares had realised not $70,000 as they would
have, had they been sold at par, but only $14,000, the
holders of the other shares having paid for them
$30,000.

It might here be observed that whether this transfer
to the directors and their wives at eighty per cent
below par was legal or not, it was especially flagi-
titious because of the existence of the agreement to
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which I have referred between the appellant company 1898
and the Edison Electric Light Company. Doubtless Tas Norra-
the consideration which influenced the Edison Elec- ngfo%r(‘)]j""
tric Light Company in making their venture was the v.

fact that the whole of the capital stock would be sub- Wﬂn'
scribed and paid for in full, it being evident that Sedg_e;‘f_"kl
nothing would be more likely to impair the success of

the concern than any serious curtailment of the statu-

tory capital.

And so it happened sometime previous to the 10th
of September, 1891, that the company became seriously
involved in financial difficulties. The debts amounted
to about $98,000, a judgment had been recovered for
$1,100, and other creditors were pressing for payment
of their ‘claims. The then shareholders of the com-
pany made an investigation into its affairs when the
manipulations above stated in regard to the stock
became known and the company was advised that the
directors and shareholders who had received the seven
hundred shares at less than par were liable to pay the
balance. On the 10th of September, 1891, a resolution
was passed authorizing the company to make two
calls of twenty per cent each upon the stock. These
calls were duly made, and all of the shareholders
except Mrs. Walsh and her husband, who held the
two shares, paid the eighty per cent, they alone
refusing to do so. Their stock was thereupon declared
forfeited, and certain portions of such forfeited stock
were subsequently sold by the directors at eighty cents,
fifty-three shares still remaining in the treasury. undis-
posed of, although this was not known to the plaintiff
at the commencement of the action.

.The plaintiff thereupon brought this suit claiming
that she was the owner of one hundred and fifty-eight
shares of $100 each of fully paid up and non-assessable
stock of the company, and that the defendant’s actio"
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in making said calls and forfeiting said stock was
illegal, and that the company’s register be amended so
as to show the plaintiff the holder of said stock; ask-
ing in the alternative, for a declaration that the defend-
ants were indebted to the plaintiff in the sum of $3,200,
and that they may be ordered to pay the same, etc.

The case was tried before Sir Thomas Taylor, Chief
Justice of Manitoba, who .dismissed the plaintiff’s
claim. But his judgment was unanimously reversed
upon appeal before Dubue, Killam and Bain JJ.

The first question to be determined is as to the
legality of the issme below par of these one hundred
and sixty shares, above referred to, to Mrs. Walsh.

I am of opinion, as in fact all the judges below in
dealing with the case seem to have held, that they
were illegally issued and that the by-law and resolution
upon which such issue purported to be based were
absolutely void in so far as they authorized the issue
of stock for a sum of money below par.

Three considerations lead me to this conclusion.

.In the first place it is elementary law that no joint
stock company can issue stock below par wunless
authorized to do so by the legislature under whose
authority it was created. A joint stock company is as
arule a trading association, and except for the limi-
tations of its charter or of the creating statute each of
its members would be liable to the uttermost farthing
for every obligation of the association. The legislature
however gives immunityto the shareholders either in
whole or in part in consideration of each member pay-
ing in to the company’s treasury a fund which in the
judgment of the legislature will be sufficient pro-
tection to the public against its probable liabilities.
In other words the company on behalf of its members
contracts for their immunity from obligation in con-
sideration of their providing a fund which the legis-
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lature on behalf of and for the protection of the public 1898

considered sufficient for that purpose, the dominant Tug Norra-
and cardinal principle being that the investor pur- w:gc%%‘fo'
chases immunity from liability beyond a certain limit v

on the terms that there shall be and remain a liability AL
up to that limit. The principle that no joint stock sedgi'ick'r'
company unless expressly authorized can issue its
stock below par is taken for granted by this court in
the case of McCraken v. McIntyre (1), and has been
reiterated over and over again in the House of Lords
and Privy Council, notably in the recent cases of
Ooregum Gold Mining Company of India v. Roper (2),
and in Welton v. Saffery (8), so that so far as the gene-
ral principle is concerned there can be no question of
controversy. But it is contended that under the
special provision of the Manitoba Joint Stock Com-
panies Incorporation Act, now chapter 25 of the re-
vision of 1891, such special authority has been given
or may be inferred as being possessed by companies
incorporated under it. Section 80 is mainly relied
upon in support of this contention. After providing
that the directors may make any description of con-
tract which the company might by law enter into and
make by-laws not contrary to law or to the letters
patent of the company to regulate the allotment of
stock, the making of calls thereon, the payment thereof,
the forfeiture of stock for non-payment and the dis-
posal of the forfeited stock, etc., etc., it contains the
following proviso.

Provided z;,lso that no by-law for the allotment or sale of stock at
any greater discount or any less premium than that which had heen
previously authorized at a general meeting or for the payment of the
president or any director shall be valid or acted upon until the same
has been confirmed at an annual meeting or a special general meeting.

(1) 1 Can. S. C. R. 479, (2) [1892] A. C. 125.
(3) [1897] A. C. 299.
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1898  This proviso doubtless gives rise to rome difficulty
Tue Norra- and at first sight would seem to lead to the conclusion
Wf;fc%gl_w' that the legislature did suppose that the company

might sell its stock at a discount without special
authorization and enacted this particular clause under
Sedz‘:’_-_e‘li"kl the impression that such was the law. There is no
other provision in the statute indicating this intention
except as may be inferred from the power of allotment.
But the word ‘‘allotment” has no connection what-
ever with the amount to be paid for stock, but only
with the number of shares which may be issued to
this or that individual altogether irrespective of the
consideration to be paid for it. So that there being
no conveyance of direct power to the directors, the
proviso must refer either to cases where possibly the
letters patent themselves give authority to issue stock
below par (on the legality of which I do not express
an opinion), or to cases where the company incor-
porated under the general Act may have had special
power conferred upon it by special Act, or it may
possibly refer to cases where before issue of stock a
general meeting has determined upon the amount
beyond par at which the stock should be sold, and the
proviso limits the power of the directors toissue below
that amount except under the specified conditions.
But whatever the draftsman of this clause or the legis-
lature which passed it had in view, I am perfectly
satisfied that it cannot be held to authorize the direc-
tors of the company to destroy its capital stock, as
they have here to some extent attempted to do, and
thereby nullify the checks and guards which the
legislature has wisely provided in order to the pro-
tection of the public interest.
But in addition to this it may be observed that any
enactments of the legislature as to what the law is, is
not of itself equivalent to the making of the law. The

v,
© WALSH.
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enactment is no doubt of great weight as evidence of 1898

the law, but it is by no means conclusive, and when Tag Norrs-
the existing law is shewn to be different from that Wﬁ:i'a%%‘?"'
which the legislature supposed it to be, the implication v.

arising from the statute cannot operate as a negation (ALRE
of its existence. Mollwo March & Co. v. Court of Sedg‘*_“_’i_ck J.
Wards (1).

A misapprehension of the law by the legislature
would not have the effect of making that the law
which the legislature had erroneously assumed it to
be. The Earl of Shrewsbury v. Scott (2).

In the second place the by-laws and resolutions are
bad because, assuming the proviso to authorize the
issue of stock below par, the issue in the present case
was not confirmed at any annual or special meeting of
the company.

And in the third place the by-laws and resolutions
were bad npon the general common law principle that
a by-law must not be unreasonable or work unequally
towards members of any one class affected by it. In
the case of the present by-law there are many flagrant
inequalities. ~McNaught and Graham were to get

.their stock upon payment of twenty per cent cash
down. The Edison Electric Light Company were to get
their stock upon payment of twenty per cent cash down,
but in addition they were to hand over valuable
patents in connection with the work of the company,
while Mrs. Walsh and Mrs. Dexter, the wives of the
two trustees specially charged to protect the interests
of the company, were not required to pay cash down
but were allowed a whole year to pay the twenty per
cent.

This clear, manifest and gross favouritism stamps
the by-law upon its face as invalid.

(1) L R. 4 P. C. 437. (2) 29 1. 3, 0. P. 34.
4 4
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1898 T take it then to be clear for these reasons that the

Tue Nozra-issue of the stock was illegal and wulira vires of the
‘West ELEC-

TRIC Co, COTAPANY.
W v. I am further of opinion that the company, so soon as
‘WALSH,

—r  they were aware of the fact that the directors had
Sedgewick J. {]legally issued the stock in question, not only had a
perfect right but it was their duty not to repudiate
the bargain but to enforce it by making the necessary

calls.

The fact that the respondent held a paper which
upon its face stated that she held so much stock
paid in full, while evidence of the statement, was not
conclusive evidence of it. As a matter of fact; the
stock was not fully paid nup and the existence of the
certificate could not by any possibility be equivalent
to full payment. The statute gives power to the
directors to call in and demand from the shareholders
all sums of money due for payment of stock and to
enforce all calls for interest thereon by action in a com-
petent court.

Apart from the operation of the doctrine of estoppel
I know of no reason why any holder of stock which
has not been paid for in full should not be liable for
the balance due in respect of it. The latest case deal-
ing with this particular phase of the question is
Bloomenthal v. Ford (1). That was a case where the
appellant lent money to a limited company upon the

' terms that he should have as collateral security fully
paid up shares in the company and the company
handed to him certificates as of fully paid up shares.
No money had in fact been paid upon the shares, but
the appellant did not know this and believed the
representation that they were fully paid up shares.
It was held by the House of Lords that he was not
liable to contribute in respect of these shares, but solely

(1) [1897] A.C. 156.
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upon the ground of estoppel. Had he taken the shares 1898

as security for the loan knowing the fact that they had Tag Norrs-
never been issued at all and had come direct from the Wfﬁc%i‘,‘_m‘
company'’s treasury to him, it is clear that the House of .

Lords would have held him liable as a contributory. Wﬂn'

Then in the.Ooregum Case (1), it was decided that the SedgewickJ.
liquidator of the company should call upon the share-
holders of the shares such as these in the present case
for the balance due upon them for the purpose of pay-
ing the creditors of the company; while in Weliton v.
Saffery (2), carrying the doctrine to its fullest extent,
it was held that shareholders might be called upon to
contribute not only enough to liguidate the company’s
debts and the costs of winding up, but alsoa sufficient
amount to adjust the rights of all the company’s con-
tributories inter se.

It is argued that inasmuch as there was a centract
between the respondent and the company in respect to
these shares, the company must confirm the contract in
toto or not confirm it at all. I do not think that doctrine
applies to a case such as this. This is not so much
the case of a contract, the case of one.party making a
proposition and another accepting it in good faith. It
is the case of a director having in his possession or
under his control the treasury of the company and of
his fraudulently, or to say the least, for his own per-
sonal advantage, helping himself to its contents at the
expense of those whose interest he was bound to con-
serve and whose property he was obliged to protect.

In the present case the transaction would have been
no different had these directors placed in the treasury
an amount sufficient to pay for the stock they issued to
themselves and then immediately taken out of it the
eighty per cent. of their deposit. That is practically
the present case. And to me it is impossible to con-

(1) [1892] A. C. 125. (2) [1897] A. C. 299.
4% ‘



52 SUPREME COURT OF CANADA, [VOL. XXIX.

1898 ceive that when they are called upoﬁ to refund the
Tap Nonrs- eighty per cent dishonestly or illegally abstracted they

W]T“';"f O%‘(‘)EC' can raise the defence which is madein the present case.

v. What Lord Justice Turner said in the Daniell Case
WaLsH. . .
(1) is extremely applicable here.
Sedgewick J.  But it was argued on Mr. Daniell’s behalf that the shareholders
T could not claim against him except on the footing of the resolutions
and that if they claimed against him on that footing they must take
the resolution as it stands, and treat him as a holder of shares in
respect of which five pounds had been paid ; that the contract into
which he had entered could not be severed. This argument, however,
Tests as it seems to me. upon this basis, that in determining this case
we are to look to contract and to contract only, and I think that that
basis is unsound. There was, in truth, no contract in this case. These
shares were placed in the name of Dr. Daniell under no contract with
the shareholders, but by the mere unauthorized act of the directors, of
whom Dr. Daniell was one, and we are bound, I think, to consider this
in determining the question before us. Taking then this considera-
tion into account, how does this case stand? These two thousand
four hundred shares were assets of the company. Dr. Daniell appro-
priated two hundred of them to himself. By that appropriation they
were prevented from being disposed of for the benefit of the com-
pany. Can trustees (and direetors of companies are trustees, or quasi-
trustees) appropriate the trust property to themselves, and then say
o their cestuis que trustent: “ We took this property on the terms
that we should not be liable for any loss which might arise upon it 1
I think a court of equity would not permit this, but would view the
matter in this light ; there is a double breach of trust,a breach of
trust in taking the property at all, and a further breach of trust in
introducing this stipulation into the contract, and the cestuss que

trustent must have the option of affirming the one breach of trust and
disaffirming the other.

And so Lord Macnaghten in Welton v. Saﬁery (2),

already referred to, says:

There, as it seems to me, lies the fallacy. How was the supposed
contract made? Who gave the requisite authority for making it?
Not the company, nor yet the shareholders. It is beyond the power
of a limited company to limit the liability of the shareholdersin a
manner inconsistent with the memorandum of association. The
directors therefore had no authority from the company to issue shares
at & discount, or on any terms relieving the shareholders from liability
to pay in full.

(1) 22 Beav. 43, (2) [1897] A. C. 299.
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If the directors acted without authority, bow can their action bind 1898

those who are supposed to have given them authority, but who, in Nt
. . Tar Norra-

fact, gave them none? The truth is, as it seems to me, that there never o g 00
was a contract between the company or the shareholders on the one hand and  wpyg Qo.
the persons to whom these discount shares were offered on the other, There .
was an offer by the directors, purporting to act on behalf of the com- WALSH.
pany, but it was an offer of that which the company could not give, Sedgewick J
because the law does not allow it. There was an acceptance by the
discount shareholders of that offer. But that offer and acceptance
could not constitute a contract. Both parties acted under a miscon-
ception of law, and the whole thing was void. The company, how-
ever, placed the names of the discount shareholders on the register ;
they allowed their names to remain until their remedy against the
company was gone, and now they cannot be heard to say that they
were not shareholders,

I could have understood that argument if I could have found a
contract. It may be well that one party to a contract cannot escape
from his obligations by pleading incapacity to perform them in full if
the other party is willing to take something less than that which is
bargained for. But if there is no contract I cannot see what equity there
1s to compel a principal to submat to ome set of comditions because his agent
had attempted ineffeciually to bind him to another and a different set.

I take it that the maxim * approbo non reprobo” does
not apply to or enure to the benefit of a trustee in
transactions between him and his beneficiary when he ,
has illegally attempted to secure a benefit for himself,

The beneficiary undoubtedly can approve and take
advantage of all benefits accruing from his transactions
and at the same time hold him responsible for all losses
suffered therefrom.

I am of opinion that the ground taken by the
respondent, and uponfwhich the learned judges in the
court of appeal reversed the original judgment, are

untenable.
I think therefore that the appeal should be allowed
and the judgment of the learned Chief Justice of
Manitoba restored.
Appeal allowed with costs.
Solicitors for the appellant : Ewart, Fisher & Wilson.

Solicitors for the respondent: Macdonald, Tupper,
Phippen & Tupper.
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ALFRED BOULTBEE (PLAINTIFF)...... APPELLANT;
AND

CASIMIR 8. GZOWSKI, Jr. (DEFEND-

RESPONDENT.
N ) Ceteeeeere veae

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Principal and agent—Broker—=Stock exchange custom—Sale of shares—
Marginal transfer— Undisclosed principal—Acceptance— ¢ Settlement
—Obligation of purchaser—COonstruction of contract—* The Bank
Act,” B. 8. C. c. 120, ss. 70-77—Liability of shareholders—* Stock
jobbing.”

The defendant, a broker doing business on the Toronto Stock
Exchange, bought from C, another broker, certain bank shares
that had been sold and transferred to C by the plaintiff. At the
time of the sale C was not aware that the defendant was acting
for an undisclosed principal and the name of a principal was not
disclosed within the time limited for “settlement” of transac-
tions by the custom of the exchange. The transferee’s name was
left blank in the transfer book in the bank, but it was noted in
the margin that the shares were subject to the order of the
defendant who, three days after settlement was due according to
the custom of the exchange, made a further marginal memorandum
that the shares were subject Lo the order of H. The affairs of the
bank were placed in liquidation within a month after these tran-
sactions and the plaintifi’s name being put upon the list of con-
tributories, he was obliged to pay double liability upon the shares
so transferred under the provisions of “ The Bank Act,” for
which he afterwards recovered judgment against C and then,
taking an assignment of (% right of indemnity against the
défendant, instituted the present action.

Held, that as the defendant had not disclosed the name of any prin-
cipal within the time limited for settlement by the custom of the
Exchange and the shares had been placed at his order and dis-
position by the seller, he became legal owner thereof, without the
necessity of any formal acceptance upon the transfer books
and that he was obliged to indemnify the seller against all

PrESENT :-—Taschereau, Gwynne, Sedgewick, King and Girouard
JJ.
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consequences in respect of the ownership of the shares, and the
double liability imposed under the provisions of The Bank Act.”

APPEAL from the judgment of the Court of Appeal
for Ontario (1) reversing the judgment of the Divisional
Court of the High Court of Justice (2) which had
reversed the decision of the trial court and ordered
" a judgment to be entered in favour of the plaintiff.
The plaintiff sued under an assignment from one
Robert Cochran of a claim against the defendant which
arose in respect of the sale of twenty shares of the
Central Bank of Canada. The plaintiff, prior to the
sale, was the owner of the shares and sold and trans-
ferred them to Cochran, who shortly afterwards sold
them to the defendant. Within thirty days of this
transfer the bank went into liquidation, and the
plaintiff was placed on the list of contributories and
compelled to pay double liability on the shares. The
plaintiff claimed that Cochran was bound to indem-
nify him against such payment, and Cochran, while
admitting such liability contended that Gzowski was
in turn bound to indemnify him, and having assigned
his claim to the plaintiff an action was brought by
him against them both. In an action judgment was
recovered against Cochran, but the action as against
Gzowski was dismissed without prejudice to the
rights of the plaintiff upon the ground that at the time
of the assigninent by Cochran he had no judgment
against Gzowski, and that the right was not assignable
at that time. The plaintiff obtained a new assign-
ment from Cochran subsequent to the judgment against.
him, and then brought this action, which was dis-
missed with costs at the trial by Mr. Justice Meredith,
On appeal to the Divisional Court, composed of
Armour C.J. and Falconbridge and Street JJ., the trial

(1) 24 Ont. App. R. 502. (2) 28 O. R. 285.
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court judgment was set aside and a judgment ordered
to be entered against the defendant, Gzowski, for the
amount of the judgment recovered against Cochran
with interest and costs. The plaintiff now appeals
from the judgment of the Court of Appeal which
reversed the decision of the Divisional Court and
restored the trial court judgment dismissing the plain-
tiff’s action with costs.

The facts of the case and questions at issue on the
present appeal are stated in the judgments now
reported.

H. J. Scott Q.C. for the appellant. The contract in
this case may be summarized as being an offer by one
party of a price for the stock and an acceptance by the
other. This constituted a complete contract between
the parties, and is the contract upon which this action
is brought. It is a contract of the simplest kind, the
purchase and sale of stock unaccompanied by any
special terms and conditions. There was no necessity
for any written contract nor was any entered into.
The legal results of such a contract are: First, the duty
on the part of the vendor to deliver the stock ; Secondly,
the duty on the part of the purchaser to take the stock
when delivered, to pay for it and to accept it cum onere,
that is to indemnify the vendor against all the con-

‘sequences of ownership. It is upon this latter

part of the contract that the appellant relies. Both
Cochran and Gzowski are brokers and members
of the Toronto Stock Exchange, which, unlike the
London Stock Exchange, has no rules governing
sales, and the rights of the parties depend wupon
the general principles of law apart from any special
regulations, Mazted v. Paine (1). All the judges
agree upon this. See judgments of Meredith and
Street JJ. (2); and of Burton C. J. O, and Osler

(1) L. R. 6 Ex. 132, (2) 28 O. R. at pp. 290, 302,
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J. A. (1). See also the cases cited in the various judg-
ments, and particularly Kellock v Enthoven (2).

Cochran was therefore entitled, and appellant, as his
assignee, is entitled to be indemnified by the respond-
ent, for the amount for which judgment has been
recovered against Cochran. The fact of acting for an
undisclosed principal does not relieve the respondent
from personal liability. The transfer to Henderson
was really made by the respondent and he cannot by
his own act be relieved from liability. As to transfers
in blank see Lindley on Companies (5 ed.) pp. 471 and
472. The equitable ownership of shares, agreed to be
sold, depends on the contract of sale and not on the
form of transfer; consequently where there is a bind-
ing agreement for the sale and fransfer of shares it is
comparatively immaterial, as between the buyer and
seller, whether a transfer in blank has been executed
or not. Cases like Loring v. Davis (3) involving the
doctrine of trustees and cestwis qui trust do not depend.
upon privity of contract and cannot affect the rights
of parties under contracts.

I refer also to Cabana, Money Securities, (2 ed.)
p. 516; and the case of Hughes-Halleit v The Indian
Mammoth Gold Mines Co. (4).

Aylesworth Q.C. for the respondent. The plaintiff’s
liability as a contributory arose while he himself held
the shares, and in consequence of his having held
them within one month before the bank’s suspension ;
but his recourse was preserved under the Act as
against Henderson, to whom the shares had been
transferred, and who, as the registered holder of the
shares at the date of the bank’s suspension was also
made a contributory ; R. 8. C. ¢. 120, 8s. 70 and 77. The

(1) 24 Ont, App. R. at pp. 503 (2) L.R. 9 Q. B. 241.
and 506. (3) 32 Ch. D. 625.
(4) 22 Ch. D. 561.
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master’s decision upon the effect of these marginal trans-
fers was considered and upheld In re Central Bank of
Canada; Baines's Case (1),and the judgment of the master
forms a complete bar to theplaintiff’s claim and, under
the present circumstances, there cannot be any liability
on the part of the respondent towards the appellant.
The obligation to indemnify is to be implied from the
circumstances of the case in the sense of being the
tacit agreement between the parties and not as being
imposed by law whether the parties agreed to it
tacitly or not; not to be forced upon them by law or
in equity nolens volens. ,

The learned trial judge found that it was not con-
templated that the defendant should in any case
become the transferee, and that the real contract
between the two brokers was, that defendant’s firm
should be personally answerable for the payment of
the price of the shares on the day following the pur-
chase, and that upon such payment Cochran would
transfer them to any one defendant’s firm might name,
or by way of “ marginal transfer ” put it in that firm’s
power to transfer the shares to any competent trans-
feree, and that it was never contemplated by either
that defendant should be in any case bound to take a
transfer of the shares, or otherwise come under any
personal liability in respect to them, beyond payment
of the purchase money, and procurement of a valid
transfer of them. The implied obligation was not that
the transferee of the shares was to indemnify plaintiff
against the double liability which arose whilst he was
the holder of them but, more consistently with the
principles of indemnification, it was that the purchaser
had the right to call upon the plaintiff or upon Cochran,
if he were really the vendor, for indemnity in respect of
this liability. Humble v. Langston (2). The principle

(1) 16 Ont. App. R. 237. (2) 7 M & W. 517.



VOL. XXIX.] SUPREME COURT OF CANADA,

of the case of Burnett v. Lynch (1) does not apply, and
although Grissell v. Bristowe (2) deals particularly
with the usages of the London Stock Exchange, note
the remarks by Cockburn C.J. at page 50 of the report.

The evidence in no way warrants the conclusion
that there was at any time a completed transaction of
sale and purchase of these shares as between Cochran
and the defendant. The effect of the adoption of the
form of transfer used in the transaction was to prevent
personal liability in respect to the shares from attach-
ing to defendant, and the purpose and intent of the
parties was that the shares might be transferred
directly to and accepted by the real purchaser, Hen-
derson. The transfer executed by Cochran became, as
was intended, a transfer from him directly to Hender-
son, the real purchaser, establishing direct privity
of contract between them. The marginal transfer
executed by Cochran was a power of attorney from
him to defendant’s firm to put forward the person to
whom the shares might be sold as the final purchaser,
instead of the firm, and this is what was done, he was
accepted as the transferee, and he became the share-
holder, subject to the double liability, and liable, if
any one was, to indemnify Cochran. A novation took
place which precluded Cochran from asserting any
demand against defendant in respect of their ag‘fee-
went. In Walker v. Bartlett (3) the defendant was the
real purchaser, and yet was not bound to take a transfer
of the shares in his own name, but could cause the
shares to be registered in that of some other person to
be named by him as the owner thereof, the seller
having signed an order for a transfer of the shares,
leaving a blank space for the name of the transferee.

(1) 5B, & C. 589. (2) L. R. 4 C. P. 36.
(3) 18 C. B. 845,

59

1808
vt
BouLTBEE
v.
QZOWSKI.



60

1898

Nt
BoULTBEE

v.
GZOWRKI,

SUPREME COURT OF CANADA. [VOL. XXIX.

See also Hawkins v. Maltby (1) and Re Central Bank of
Canada, Baines’s and Nasmith’s Cases (2).

The new Bank Act (3), in more clear and precise
language makes plain the intention, that the *re-
course” of shareholders who had transferred their
shares within the prescribed time before the bank’s
suspension is and was intended to be against those
only by whom such transferred shares were actually
held at the time of the bank’s suspension.

The cases relied upon by the appellant turn upon
the view that under the rules of the English Stock
Exchange the purchasing broker was held liable, not
because he was deemed a purchaser, but because
having under the Stock Exchange rules entered into
an engagement to produce a purchaser within a certain
time and have his name entered as the transferee, he
had failed to perform some of the terms of the engage-
ment and was to be held liable as if he had been the
purchaser. The rules and usages of the London Stock
Exchange are set out in Lindley’s Law of Companies,
(5 ed.) pp. 548 to 557. See also Fry on Specific Per-
formance, (3 ed.) pp. 655 to 671, and the rules are given
in full in a foot note 1o Grissell v. Bristowe (4) begin-
ing at page 53. The inquiry in these cases was, who
was the purchaser, and if the court is not able to find
any other purchaser at all competent to deal with the
vendor, then the person who assumed to make the
contract with the vendor is deemed to be the pur-
chaser. I refer to remarks on the case of Kellock v.
Enthoven (5) in the judgment of the learned trial judge

. and the cases there cited by him in that connection.

The cases referred to by Mr. Justice Street are inappli-
cable to the circumstances of this case, because the

(1) L. R. 4 Eq. 672. (3) 53 Vict. ch. 31, sec. 96.
(2) 16 O. R. 293. (4) L. R. 4 C. P. 36.
(5) L. R. 9 Q. B. 241.
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liability (if any) of a purchaser to indemnify his
vendor lasts only as long as the purchaser is the
registered owner or holder; Shaw v. Fisher (1). The
respondent never held the shares at all; or, if he
ever held them, he had parted with -them before
the liability in respect of which he is now sued,
arose; the liability (if any) which arose during
the time defendant held the shares, (if he ever held
them,) was a liability on the shares in respect of
which Cochran might or could be held liable, and not
a liability on the shares in respect of which defendant
could be rendered liable which arose while he held
them, if he ever did so. Lastly it is found and de-
termined as against the appellant in such a manner
a8 to be res judicata against him and to estop him from
now contending the coﬁtrary, that Cochran was not
damnified until after the commencement of the action
in which judgment was recovered against him ; there-
fore, the liability in respect of which the appellant is
sued did not arise while he held the shares, if he ever
held them. Henderson, as the real purchaser and
transferee, became directly responsible and liable to
the vendor Cochran in respect of any liability or
obligation against which the purchaser of shares is
liable to indemnify his vendor, and Cochran’s remedy
was and is against Henderson. Brown v. Black
(2); Evans v. Wood (8); Maxzted v. Paine (4); Coles
v. Bristowe (5); Grissell v. Bristowe (6); Paine v,
Hutchinson (7) ; Bowring v. Shepherd (8); Loring v.
Dawis (9). ‘

The effect was that Cochran as vendor accepted
Henderson either as the original purchaser or as a

(1) 5 DeG. M. & G. 596. . (5) 4 Ch. App. 3.

(2) L. R. 15 Eq. 363; 8 Ch. App. (6) L. R. 4 C. P. 36,
939. . (7) 3 Ch. App. 388.

(3) L. R. 5 Eq. 9. (8) L. R. 6 Q. B. 309.

(4) L. R. 4 Ex, 203; L. R.6 (9) L. R. 32 Ch. D. 625.
- Ex, 132.
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sub-purchaser from the appellant, entitled to a transfer
of the shares, and transferred the shares to Hender-
son at the respondent’s request; and this dealing
put an end to any liability on the part of the re-
spondent to indemnify Cochran, if any ever existed.
All liability of the respondent (if any ever existed)

- ended with the payment of the purchase money and

the transfer to Henderson accepted by him, and this
remedy being against Henderson, he is not entitled
also against the respondent Gzowski, who only acted
as intermediary between the real parties to the transac-
tion, and the appellant has no higher or better right
than Cochran, who by his own act, made the transfer
directly from him to Henderson. See Castellan v.
Hobson (1) also Coles v. Bristowe (2). Moreover the
right (if any) of the appellant was and is barred by
the proceedings and judgment in the former action
referred to in the judgments in this action.

The rules of the Toronto Stock Eschange provide
for the settlement of disputes arising between members
in reference to any transaction entered into between
them in the exercise of their profession as stockbrokers
by arbitrators, members of the board, and the matter
of defendant’s liability (if any) was and is a matter to
be determined between him and Cochran according to
the rules of the Exchange, and no assignment by
Cochran could put an end to this right to have the
matter determined and disposed of in the domestic
forum. At all events thereis no recourse to the courts
until after the domestic forum has been invoked.
Field v. Court Hope of A. O. F. (8); Essery v. Court
Pride of the Dominion (4). In fact this question was
before the assignment by Cochran duly dealt with and
determined by the Toronto Stock Exchange in favour

(1) L. R. 10 Eq. 47. (3) 26 Gr. 467.
(2) 4 Ch. App. 3. (4) 2 0. R. 59%.
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of the respondent, and both Cochran and the appellant
are bound by that decision or determination.

TASCHEREAU J. (dissenting).—I would dismiss this
appeal. I concur in my brother Gwynne’s reasoning.

GwYNNE J. (dissenting).—In the conclusion arrived
at by the learned judge who tried this case, and by
the Court of Appeal for Ontario, unanimously, that
this action must be dismissed, I entirely concur.

The plaintiff Boultbee, who was examined as a
witness on his own behalf says that upon the 21st or
22nd of October, 1887, being desirous of selling some
shares, paid up in full of the capital stock of the
Central Bank which stood in his name on the stock
registry book of the bank, he employed a Mr. Cochran,
a practising broker on the Toronto Stock Exchange, to
sell twenty of such shares for him, and he then signed
a printed paper which Cochran presented to him for
his signature. He does not think that he read the
paper, and he cannot say what it was save ‘that he
supposes it was a power of attorney or some authority
enabling Cochran to sell the shares for him. He says
that on the following day he went to Cochran to see if
the shares had been sold, and that Cochran then
informed him that he had not succeeded in selling
them ; that he again went the next day for the like
purpose, and was again informed that the shares had
not yet been sold, and that a short time after he called
again, and in fact that he called every day until the
affair was completed by Cochran giving him his cheque
for $1,940, being at the rate of $97 per share for the
twenty shares. He never signed any ‘paper whatever
save that above spoken of when he employed Cochran
as his broker to sell the shares for him ; affer the
receipt of the said sum of $1,940 as the proceeds of the
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1898 sale of his shares, he never heard anything more of
Bovirsee the matter until the failure of the bank, when there
Growsgr, 2tose & discussion as to who was liable to the liqui-

dators of the bank for the statutory double liability on
the shares. -

Now upon Saturday, the 22nd day of October, 1887,
a Mr. Henderson employed Messrs. Gzowski and
Buchan, who were also brokers practising on the
Toronto Stock Exchange, to purchase for him thirty
shares in the capital stock of the said bank. Upon
the next business day, namely, Monday the 24th of
October, 1887, the secretary of the Stock Exchange in
the ordinary manner according to the usage and prac-
tice of the Toronto Stock Exchange, called up Central
Bank stocks for transactions on change when Gzowski
and Buchan acting as brokers for Mr. Henderson, bid
$97 per share for ten shares, which Cochran, acting as
vendor’s broker, agreed to accept, and the transaction
on change was thereupon closed at that price. The
usage and practice of the Toronto Stock Exchange for
brokers purchasing stock for their principals is to pay
upon the next business day after the transaction on
change, the amount fixed by such transaction to the
vendor’s broker, and subsequently, within a reasonable
time, for no time is limited for that purpose by any
rule of the Toronto Stock Exchange, the transaction is
closed by a formal transfer of the shares by the vendor
in the stock transfer book of the bank, and upon the
purchaser signing underneath the transfer an accept-
ance thereof, the transfer is effected. There were no
certificates of shares in the Central Bank transfeérred
by the vendor’s broker to the purchaser’s broker leaving
it to the purchaser to have his name entered as owner
upon the stock registry book; the only transfer of
shares in the Central Bank stock was effected by the
above formal transfer and the acceptance thereof in

Gwynne J.
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the share transfer book of the bank. Upon the 25th
day of the said month of October, Messrs. Gzowski and
Buchan, in accordance with the usage and practice of
the Toronto Stock Exchange, gave their cheque to Mr.
Cochran for $970, the price of the ten shares bid for by
them on the preceding day, and upon the same 25th
day of October, they in like manner as upon the 24th,
bid $95 per share for twenty-five other shares in the
Central Bank stock, which bid Cochran, also acting as
vendor’s broker, accepted, and this transaction was
closed at that price in the ordinary course of the stock
exchange as on the preceding day. For these twenty-
five shares Gzowski and Buchan gave their cheque to
. Mr. Cochran upon the 26th of October for $2.875,
according to the usage and practice of brokers purchas-
ing shares for their clients upon the Toronto Stock
Exchange. There is in these transactions so closed on
change no mention made of any particular shares, nor
of any particular owner or owners of the shares con-
tracted for. These are matters which, as is well
understood by the contracting brokers, are never dis-
closed until shares in fulfilment of the vendor’s broker’s
contract come to be transferred in the share transfer
book of the bank. But although it never is disclosed
on change who a broker is selling or purchasing shares
for, still thére can be no doubt now upon the evidence
in the case that in point of fact asto thirty of the
thirty-five shares so bid for and paid for by Gzowski
and Buchan, they were purchased and paid for on
behalf of Mr. Henderson, the actual purchaser through
his brokers Gzowski and Buchan; and it is equally
clear, I think, upon the evidence, that as to twenty of
those thirty-five shares, Mr. Cochran was acting merely
as broker for Mr. Boultbee, the actual owner and
" vendor of those shares. Mr. Cochran’s evidence was
not given with that precision which one would expect
5
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1898  from a broker who could, or at least should, have no
Bovrmser doubt whether in his transactions on the Stock
Growsgr, LXchange he was acting as a vendor of his own

—— _ property or as broker for a client. Still however, not-
Gw}i‘_e 7. withstanding his want of precision, the fact I think

does abundantly appear that he was acting as broker -
for Mr. Boultbee who was the real owner and vendor
of twenty of the thirty-five shares. It is proved by
the evidence of Mr. Boultbee himself that he never
signed any paper relating to the shares unless it
was a power of attorney to Cochran to sell the shares
for him, and that upon several days after confer-
ring such power upon Cochran he was informed by
Cochran that the shares had not yet been sold, and
upon a subsequent occasion he received a sum of
money from Cochran as the proceeds of the sale of the
shares; it is established therefore that Boultbee had
never executed any instrument purporting to transfer
himself the shares to any one. Mr. Cochran on his
examination as a witness for the plaintiff admitted that
in his dealings with Gzowski and Buchan on the said
241h and 25th of October, he was pursuing his ordinary
calling of a broker buying and selling on the stock
exchange, and that he then sold twenty shares of Central
Bank stock for Mr. Boultbee; in another place he
says that he believes he sold them for him ; that he
did so, is abundantly apparent from other passages in
his evidence. He produced a book containing entries
as to these transactions. It contained an entry of a
charge “ to Central Bank stock, 20 shares at $97, from
Boultbee.” That entry he said might be read either
that he sold for Boultbee or possibly that he bought
for himself; but he added that he did not think the
latter was likely and he repeated that it was not likely
- —that it was not what he was in for. This book also
shewed two payments on the 24th October, and he
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said that he gave Mr. Boultbee a cheque for $1940
representing as he said 20 shares at $97 per share; as
shewn above he had contracted with Gzowski & Co.
for the sale of 10 shares at $97 per share, and he himself
had also stated that he had sold 10 shares on the 24th and
twenty-five on the 25th October to Gzowski & Co. He
was asked then to explain how he came to pay
Boultbee on the 24th, to which he answered that he
did not know how he paid him more than he had sold
for, and added that “it was very foolish.” This was
all the explanation that Mr. Cochran could give, or at
least did give, that it was very foolish for him to give
Mr. Boultbee more for hisshares than he had sold them
for. An explanation might possibly be found in the
fact that the sale of the ten shares to Gzowski & Co.
on the 24th having fixed the price on change on that
day, and as Mr. Boultbee was, as appears by his own
evidence, very urgent upon Mr. Cochran to effect a
sale, the latter may have given his cheque for the 20
shares at the rate at which the ten had been sold
to Gzowski & Co. not doubting that he would be able
to sell the other ten shares for the like amount ; in this
however, he was disappointed, for the 25 shares sold
-on the 25th realized only $95 per share, or possibly he
might have sold ten shares to some one else of which
we have heard nothing. Then being asked to fix the
day on which he sold Boultbee’s shares he could not
say for the reason that as he said he could not tell
which were Boultbee's shares “because all that stock”
(namely the thirty-five shares sold to Gzowski & Co.)

‘ was probably in my own name,” an expression the’

significance of which will appear later. The evidence
as already shewn, clearly establishes that Cochran and
Gzowski and Buchan were - respectively acting as
brokers forundisclosed principalsin accordance with the

usageand practice of theTorontoStock Exchange, which
5% '
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usage and practice is, like the usage and practice of
the London Stock Exchange “ not dissimilar,” as is said
in Torrington v. Lowe (1) “to the usage and practice
of other branches of commerce,” and the question
which remains simply is: What was the nature and
effect of the contract entered into between Cochran as
vendor’s broker, and Gzowski and Buchan as pur-
chaser’s brokers, in respect of the said thirty-five
shares at the time of the respective transactions which
took place on change being there closed in relation to
such thirty-five shares? And the plain construction
of such transactions, as was well nnderstood and
intended by the contracting brokers, in my opinion
is, that Cochran as a vendor’s broker thereby under-
took upon receipt from Gzowski and Buchan, acting as
purchaser’s brokers, in accordance with the usage and
practice of the Toronto Stock Exchange, of the monies
agreed by them to be paid for the shares 1o cause
thirty-five shares to be transferred in the {ransfer share
book of the bank unto the nominees or a nominee of
Gzowski & Co., so that such nominees or nominee
could become legal owners or owner thereof on the
shareholders’ list in the bank; and Gzowski and
Buchan upon their part contracted to pay the price
agreed upon for the shares on change in accordance
with the usage and practice of the Toronto Stock
Exchange, and further to provide a person or persons
to accept such shares in the share transfer book of the
bank. When Gzowski and Buchan paid, as they did
pay, the price agreed upon for the shares nothing
remained for the completion of their contract by
Gzowski and Buchan but to produce a person or
persons who should accept a transfer or transfers of
the shares in the transfer book of the bank as provided
in section 24 of ch. 12¢ R. 8. C., and who should

(1) L. R. 4 C. P. 26, 32.
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thereby assume all responsibility attached to being
owners or owner of shares so transferred, which lia-
bility, as the shares were all paid up in full, consisted
wholly, in so far as the vendors or a vendor of the
shares or any of them were or was concerned, in an
obligation to idemnify the vendors of the shares so
transferred against any loss which might be occasioned
(in the event of the bank becoming insolvent) by
forve of the provisions of section 77 of the said ch. 120
which enacts that.

persons who, having been shareholders in the bank, have only trans-
ferred their shares or any of them to others, or registered the transfer
thereof within one month before the commencement of the suspension
of payment by the bank, shall be liable to all calls on such shares as if
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they had not transferred them, saving their recourse against those to -

whom they were transferred.

Now the proceeding adopted by Mr. Cochran for the
purpose of fulfilling his part of the above contract
appears to have been, as to twenty shares, for we have
no information as to the other fifteen, balance of the
thirty-five shares, that he went to the bank and signed
in the share transfer book of the bank a blank trans-
fer of twenty shares fully paid up in the capital stock
of the bank, at the foot of which entry in the bank
transfer book is subjoined the acceptance following by
Mr. Henderson for whom Gzowski and Buchan had
acted as purchasers brokers.

I do hereby accept the foregoing assignment of twenty shares in the
stock of the Central Bank of Canada assigned to me as above men-
tioned at the bank this 29th day of October, one thousand eight hun-
dred and eighty-seven.

(Signed) J. D. HENDERSON,

From the time of the signing by Mr. Henderson of
this acceptance he has been accepted and entered on
the books of the bank as the owner of twenty fully
paid up shares as so transferred, or intended so to be,
and as such owner he has been entered on the list of
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contributories upon the winding up of the bank, and as
such transferee he has assumed the burthen imposed
by ch. 120 R. 8. C. upon transferees of shares in the
bank. The circumstances nnder which Mr. Hender-
son thus became the acceptor, transferee and owner of
these twenty shares were that, in the margin of the
blank transfer which Cochran had signed in the share
transfer book of the bank, he inserted the words “ sub-
ject to the order of Gzowski and Buchan. R.C.”

Mr. Cochran in his evidence says that this was the
ordinary mode adopted by the bank for enabling trans-
fers to be perfected ; the ordinary way, he said, was to
give the above order the object being, as he explained,
that Gzowski and Buchan might either accept the
shares themselves in the share transfer book of the
bank, or nominate somebody else who should so
accept them without Gzowski and Buchan themselves
becoming transferees of the shares. This was the
mode adopted by the bank of complying with sec. 29
of the ch. 120 R. 8. C. which enacted that no assign-
ment or transfer should be valid unless it is made and
registered and accepted by the person to whom the
transfer is made in a book or books kept by the direc-
tors for that purpose. a

Now this marginal order so made by Mr. Cochran
had no further operation than to direct the bank to
accept as Mr. Cochran’s transferee of the twenty shares
whomsoever Messrs. Gzowski and Buchan should
nominate, and accordingly Gzowski and Buchan with
this intent inserted on the margin of the blank trans-
fer signed by Cochran in the share transfer book of the
bank below the marginal order signed by Mr. Cochran
with his initials “R. C.” the words following* “sub-
ject to the order of J. D. Henderson, G. & B.” In
accordance with this order Mr. Henderson signed the
acceptance of the sharesand the}reby became Cochran’s
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transferee and the owner of the shares covered by the 1898
blank transfer in direct succession to Cochran on the Bovrrsee
bank books, and thereby also Gzowski and Buchan ., =
fulfilled in every particular their contract made with

Cochran in so far as 20 shares of the thirty-five con-
tracted for were concerned.

This case is to be governed by the usage and
practice of the. Toronto Stock Exchange just as
much as transactions on the London Stock Exchange
are governed by the usage and practice of that
exchange, and there is no necessity that such usage
and practice should be evidenced by written
rules. By Mr. Cochran’s own evidence it is suffi-
ciently established that he inserted the marginal
order in the blank transfer in accordance with the
ordinary usage and practice of brokers on the Toronto
Stock Exchange, and for the express purpose of
enabling Gzowski and Buchan to nominate the person
to accept the transfer and who wupon acceptance
thereof in the share transfer book of the bank should
become transferee and owner of the twenty shares.
Upon the London Stock Exchange there is a certain
class of persons called * jobbers” who purchase shares
on change for speculation, and who are allowed to
pass their contract through various hands before ever
any person is found to accept and become the actual
purchaser of such shares; a day is fixed which is
called the name day, by which the jobber must name
a person who shall accept and hold the shares so dealt
with. Whether there is any usage or practice upon
the Toronto Stock Exchange in relation to such *job-
bers” does not appear, nor is it material that it should
appear in the present case which was plainly
one of a purchase by Gzowski and Buchan as
brokers for their client a purchaser for investment,
and not at all a purchase by themselves for * jobbing”

Gwynne J.
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and speculative purposes. The name day in the case
of “jobbers” in England, is fixed for the purpose
of closing the further “jobbing” with the shares so
purchased. By this day the “jobber” must find
a person to take the shares as the actual purchaser
and owner, or be himself held to his purchase. When
a person is so produced to accept the shafes as the
purchaser, the transaction with the purchasing job-
ber on change is brought to the same point as in
the case of a bond fide purchase on change by a broker
for his client, who is the real purchaser and as such
accepts and takes a transfer of the shares contracted
for by his broker. Merry v. Nickalls (1) must govern
the present case. It lays down the law as now finally
established after much contrariety of opinion. The
case was one Where shares were purchased on change
by a “jobber,” but an actual purchaser had been found
for the shares by the name-day.

Now that judgment and the rule of law thereby
established is in its principle precisely applicable to
the case of a broker who purchases for a client who pays
for and accepts a transfer of the shares and therefore -
can be equally applied to the circumstances of a trans-
action like the present. It is there said in the House
of Lords that

it is to be considered as now settled that if the jobber in performance
of his contract gives to the broker of the seller the name of a person
who is able to contract and is willing to be named as purchaser of the
shares and the name is accepted on the part of the seller, the jobber is
discharged.

Now applying the principle of that rule, so said to
be established as settled law after much difference of
opinion, to the case of a contract like the present, as
made between Cochran as vendor’s broker, and

(1) 7 Ch. App. 733; and on appeal in the House of Lozxds,
L. R. 7 H. L. 530.
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Gzowski and Buchan as brokers of an actual bond fide
purchaser for investment, it seems beyond controversy
that when Cochran ‘entered in the margin of the
transfer in blank signed by him in the share transfer
book of the bank the order and direction that Gzowski
and Buchan’s nominee should be accepted and entered
as transferee, and when Henderson who was such
nominee signed the acceptance of the transfer in the
share transfer book and was entcred in the bank books
as transferee and owner of the shares mentioned in
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the blank transfer, Gzowski and Buchan became there-

upon absolutely discharged from their contract with
Cochran or his principal and from all responsibility
whatever in respect thereof. This, as it appears to me,
is the true and rational construction of this transaction
construed as it must be by the usage and practice of
the Toronto Stock Exchange where the transaction
took place by the intention and understanding of the
parties to the contract, and by the mode of transfer in
the share transfer book of the bank adopted by the
bank; and it isthe construction which is in conformity
with the principle of the rule applicable to the case as
now finally established by the House of Lords in
Nickalls v. Merry (1).

This mode of effecting transfers of shares from a ven-
dor to a purchaser upon a purchase contracted through
brokers on change by means of these orders inserted in
the margin of transfers in blank signed by the vendor
appeared in the winding up proceedings of the Central
Bank to have been much abused for the purpose of
purely jobbing transactions upon a most extensivescale,
being thereby carried on by the bank itself and its
officers and other persons, passing from hand to hand
through divers persons, the original contract made
on change for jobbing and speculation solely before

(1) L. B. 7 H. L. 530.
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1898  ever any person should become transferee of the shares,

Boviress and these jobbing transactions were carried to such an
Gzo%sm extent as to cause the failure of the bank, and its

— _ affairs to be wound up inliquidation ; but such abuses
Gwy_n_m " so practised cannot effect a case like the present in
which the purchasing broker's client, and for whom
alone in point of fact the brokers acted in contracting
with Cochran as a vendor’s broker for the shares in
question, accepts in due form of law in the bank books
the transfer in blank therein made and. signed by
Cochran, who thereby assumed for the first time in
the transaction the position of vendor. It is perfectly
- clear upon the evidence that Gzowski and Buchan
did not nor did either of them, ever intend to become
or contract to become, or in point of fgct become
transferees or transferee of the shares in question, or of
any of them. They never in point of fact acted in the
transactions relating to these shares or any of them in
any other capacity than as brokers for Henderson, who
has accepted the transfer of the shares as made by
Cochran, and all the obligations attached by law to’
such transfer.
It Gzowski and Buchan had failed to nominate
a person who should accept a transfer thereof in
the bank transfer book as they had by their trans-
action on change contracted with Cochran to do,
they would doubtless have been liable in an action at
suit of the vendor for all damages accruing to him by
such their breach of contract, but that is a very dif-
ferent thing from the liability which is attempted to
be imposed on them in the present action, which is
simply in effect that a broker acting on change for a
-~ purchaser is bound to indemnify a vendor against all
‘damage, in the event of his client after acceptance of
a transfer of the shares on the books of the bank fail-
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ing to discharge the obligations imposed upon him by
his so becoming transferee of the shares.

The Divisional Court of Queen’s Bench in their
judgment which reverses the judgment of the learned
trial judge whose judgment the Court of Appeal for
Ontario have restored, proceeded, first, upon the mis-
construction of the contract made on change between
Cochran and Gzowski and Buchan, holding it to be
similar to that in Walker v. Bartlett (1), which was a
contract not made on change at all or even between
brokers, but between the actual owner and vendor of
the shares and the actual real purchaser thereof for
his own use and benefit, and holding further that
the transfer in blank executed by Cochran is to be
regarded as having been so executed for the mere con-
venience of Gzowski and Buchan in the sense that
the blank transfer in Walker v. Bartiett, which was
shown in evidence to have been so executed by the
direction of, and solely for the convenience of the
defendant, who was himself and for himself alone the
actual purchaser of the shares. The court thus
assumed that Gzowski and Buchan were the actual
real purchasers and intended transferees of the shares
on the bank books, thus ignoring altogether the
evidence in the case, and the usage and practice of
brokers on the stock exchange, subject to which the
brokers were contracting, as was well understood by
them and as is explained and admitted by Mr. Cochran
himself in his evidence. The court seems to have
assumed that brokers practising on the Toronto Stock
Exchange could not be governed in their transactions
on change by any usage or practice not evidenced by
written rules, but there is nothing to prevent persons
contracting, wherever the contract may be entered
into, namely, whether on change or elsewhere, from

(1) 18 C. B. £45,
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contracting in accordance with the usage of a particu.
lar trade, or with any well understood usage in relation
to a particular matter. All transactions must be con-
strued in accordance with the plain intention of the
parties to the contract with relation to contracts on
change. Merry v. Nickales (1) is a conclusive anthority
that they must be construed in accordance with the
usage and practice of brokers, and that such usage
may be evidenced partly by oral evidence, partly by
written rules. As to the practice and usage of the
Toronto Stock Exchange, as affecting the transactions
in question here, there is no conflict of evidence. The
contract entered into on change by Gzowski and
Buchan as already shown was not in relation to any
particular shares, nor as to the shares of any particular
vendors, but that they would pay for (which they
did) thirty shares in the Central Bank to be trans-
ferred by Cochran to some persons or person to be
nominated by Gzowski and Buchan, who should
accept such transfer in the bank transfer book, and

‘relieve the owner from, and indemnify him against

all the obligatians imposed upon him as vendor and
transferor of the shares. Now that Walker v. Bart-
lett (2) has no application to the present case is apparent
from this, that there the defendant was the actual
purchaser of the shares who had himself contracted
for the purchase for his own sole use and benefit, but
as it was necessary that as purchaser he should be
entered as such upon the stock registry ot the com-
pany whose shares he was purchasing, he requested
that the vendor should deliver to him a transfer in
blank so that he might substitute the name of some
other person as the transferee, and accordingly the
vendor (at the purchaser’s request and for his sole con-
venience, not for the purpose of doing anything which
was part of the vendor’s contract to do) delivered to
(1) L. R. 7 H. L, 530. (2) 18 C. B. 845.
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the defendant a transfer in blank, and the defendant
having failed to have the name of any other person
inserted as transferee, and having thus suffered the
vendor’s name to remain on the stock registry list of
the company, was held bound to indemnify the ven-
dor from obligations to which he was subjected so
long as his name appeared on that list. But in the
present case, Gzowski and Buchan never put them-
selves forward as the actual purchasers of the shares
or any of them, nor was the transfer in blank executed
by Cochran at their request, or in point of fact for
their mere convenience, but in accordance with the
well known usage and practice of the bank in relation
to the transfer of shares bought and sold on change
from a vendor to the purchasing broker’s client, and
to enable such purchasing brokers to nominate their
client the actual purchaser of the shares and the per-
son to be inserted transferee thereof in the bank book,
which they did, and he in the usual form accepted the
transfer and the obligations incident thereto.

The Divisional Court also relied upon the case of Kel-
lock v. Enthoven in the Exchequer Chamber (1). That
case also, as pointed out by the learned trial judge, has
no application in the present case, for there, the person
made liable to indemnify the plaintiff, the vendor, was
a person to whom the shares had actually been trans-
ferred upon the stock registry and who although he
had sold and in like manner transferred the shares to
another, was made liable to the vendors who had so
transferred the shares to the defendant under sec. 88
of 25 & 26 Vict. ch. 89. In precise accordance with
this judgment is sec. 77 of ch. 120 R. 8. C., which
alone imposes upon the persons therein mentioned
who have ceased to be shareholders in a bank, the
same liability as is imposed by sec. 70 upon the share-

(1) L. R. 9 Q. B. 241.
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holders at the time of a bank becoming insolvent, as
if the persons affected by the sec. 77 *“had not trans-
ferred their shares saving their recourse against those
to whom they were transferred,” but as Gzowski and
Buchan never were, nor was either of them, such
transferees or a transferee of any of the shares in ques-
tion, this case of Kellock v. Enthoven (1) is inapplicable
in the present case.

. Secondly, the Divisional Court proceeded upon the
ground that in their opinion the double liability under
sec. 77 of the ch. 120 is a liability inseparably attached
to the shares themselves which are transfered precisely
in the same manner as the liability to pay a mortgage
upon real estate is attached to the assignment of the
equity of redemption in the estate mortgaged and
becomes imposed upon every assignee of such equity
of redemption, but if thisratio decidendi should prevail,
then first, the liability to indemnify a vendor of
shares against the double liability which is imposed
by sec. 77 of ch. 120, would pass to and upon the
ultimate transferee of the shares “ within the month
preceding the commencement of -the suspension of
payments by the bank,” which would be contrary to
the express provision for recourse which, by the section,
is reserved to the transferor against his transferee,
which transferee must be the person to whom the
transfer of shares is made under sec. 29 of the Act. And
secondly, if the liability by sec. 77 is. attached to the
shares transferred in the same manner as the liability
to discharge a mortgage upon an estate is attached to
the assignment of the equity of redemption in the
estate mortgaged then of necessity the identity of the
shares to which such liability is attached must needs
be unequivocally apparent on the instrument trans-
ferring . them, but in the instrument executed by

. Cochran as a transfer which Henderson accepted there

(1) L. R. 9 Q. B. 24,
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are no shares mentioned so as to be capable of identi-
fication by numbers or otherwise, as having been
shares which Boultbee ever owned. How the bank
determined what shares should be appropriated by
them to Henderson as representing the shares which
he had bought through Gzowski and Buchan as his
brokers, we have no means of knowing, nor are we
now concerned to inquire, but what we do know from
Cochran’s own evidence, is that ke could not distin-
guish which of the thirty-five shares which he con-
tracted with Gzowski and Buchan to sell belonged to
Mr. Boultbee, for the reason that as he said, all those
shares—not were his own property—but “probably
were in his name.” What he meant by this expression
is not apparent, for there is proved to be in the share
transfer book of the bank a paper purporting to be a
transfer not of any particular shares capable of being
identified by numbers or otherwise, but of “twenty
shares,” in the stock of the bank as from Boultbee to
Cochran executed by Cochran himself as attorney for
Boultbee to Cochran himself, and accepted by him and
dated the 22nd October, 1887, the day on or about
which Boultbee had given to Cochran a power of
attorney to sell twenty shares for him. Of this instru-
ment by way of transfer it is plain upon Boultbee’s
evidence that he was not aware when several days
after having giving the power of attorney to Cochran
he received from Cochran the proceeds of the shares as
sold for him by Cochran on change—a sum in excess,
to Cochran’s surprise, of the amount for which as he
says he has sold the shares and had gotten for them.
In fact Boultbee could have had no knowledge of this
instrument purporting to be a transfer to Cochran
until after the failure of the bank, for he says in his
evidence that from the day of his receiving the pro-
ceeds of the sale of his shares on change for him by
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Cochran, he never heard anything in relation to the
matter until after the failure of the bank, when as he
says, discussions arose as to who were liable for the
double liability. Then for the first time it would seem
that he heard how the transaction had been carried
out by Cochran, and then he took proceedings in the
liquidation of the bank against Gzowski and Buchan
claiming that they, as purchasers of his shares, should
indemnify him against his statutory liability. In that
proceeding he failed, but now for the purpose of effect-
ing what he then failed in, through the intervention
of Cochran he adopts the document so executed by
Cochran bearing date the 22nd October, 1887, as
evidencing a sale made by him to Cochran, while
his own evidence and also Cochran’s, plainly proves
that no such sale ever took place; Cochran says in his
evidence that in dealing with Gzowski and Buchan in
respect of the thirty-five shares he was dealing as
vendor’s broker, and that he could not tell which of
the thirty-five shares were Boultbee’s for that all were
probably in his own name, and he could not under-
stand how he did such a foolish thing as pay to Boult-
bee as the proceeds of the sale of his shares on change, -
more than he had sold them for. His practice appears.
to have been that upon receiving from his client a
power of attorney to sell shares for him he put them
into his own name by permission of the bank authori-
ties. By this mode of dealing with his client’s prop-
erty without his authority it is not strange that he
should be unable to distinguish what shares were
intended by a sale when the shares were not identified
by numbers or otherwise. When he executed the
blank transfer which Henderson accepted he may have-
have had fifty or one hundred shares standing in his
name, but all really belonging to different clients, or-
partly to clients and partly to himself as the real
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owner; when then he transferred or executed an
instrument purporting to transfer shares not identi-
fied by numbers or otherwise, it is natural that neither
he, or any one else could say to what particular shares
any such transfer related ; what loss to his clients and
what complications would be created by this mode of
conducting the business by a broker, in respect of
shares which he was authorised to sell for his clients
and by this absence of identification of the shares sold
by him and professed to be transferred by him, we are
not concerned in the present case; all that is necessary
for the present purpose is to show that adopting the
ratio decidendi upon which the Divisional Court pro-
ceeded, it is impossible for the plaintiff to succeed
in the present action, for the onus proband: wholly lies
upon him, and upon the evidence in the present case
it is impossible upon this record judicially to say that
any shares of which Boultbee had been the owner
were ever transferred to any one by Cochran.

Then again, Cochran was not in the liquidation
proceedings charged with any liability to the liquida-
tors of the bank under sec. 77 of the Act, as a person
who had been a sharcholder within the month pre-
ceeding the commencement of suspension but who had
transferred his shares before the suspension, so that his
transferee does not seem to have been liable to any
action for indemnity at his suit in virtue of the pro-
visions of sec. 77. If his transferee could be liable

in any action at his suit it must be independently of

that section ; and the lability is assumed to be of this
nature—that Cochran’s transferee by force of the
transfer from him is under an implied obligation to
indemnify him against an implied obligation which it
is contended he lies under to Boultbee to indemnify
him under sec. 77 as being the transferee from

" Boultbee of his shares. But as it appears in evidence
6
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1898 that Boultbee never did in point of fact transfer any
Bouireee Sharesto Cochran a grave question would arise whether
Gzo:)v"sm. or not Cochran’s irregular and unauthorized dealing

— _ with Boultbee’s shares, which he was authorised to
Grymed. gell and professed to have sold for him on change,

created any liability to indemnify Boultbee under the
provisions of sec. 77 against the obligation imposed
upon him by that section or whether Cochran’s liabi-
lity to Boultbee would not in such case arise rather
out of and by reason of hisirregular dealing with Boult-
bee’s shares; and in the latter case, whether or not his
transferee, who had no knowledge that he was acquir-
ing by a transfer from Cochran any shares in which
Boultbee had any interest, would be under any obliga-
tion to indemnify Cochran in the interest of Boultbee
against such his obligation to Boultbee. But it is
unnecessary to consider these points further now, or
to do more than suggest that these questions would
seem to require more consideration than they have
received if the case must nceds be decided upon the
ratio decidendi upon which the Divisional Court pro-
ceeded. But for the reasons first above given, I am
clearly of opinion that the judgment of the learned
trial judge and of the Court of Appeal for Ontario
should be affirmed, and this appeal dismissed with

costs.

SEpgEwick J.—There is little or no dispute as to
the facts of the case, and they are very simple. The
appellant Boultbee, prior to the 26th of October, 1887,
was owner of twenty shares of thestock of the Central
Bank of Canada, and he sold them to Robert Cochran,
a stock broker, doing business in the Toronto Stock
Exchange. On the 24th of October they were put up
for sale by Cochran on the stock exchange and were
purchased by a firm of stock brokers, Messrs. Gzowski



VOL. XXIX.] SUPREME COURT OF CANADA. 83

and Buchan, according to the usual course of business 1898

on the exchange. Cochran sold as principal, and BOULIBEE
Gzowski and Buchan purchased for an undisclosed g, ™
principal, one J. B. Henderson, who it would appear | —

. . Sedgewick J,
was neither then, nor has he been since, a person of
any means. On the 26th of October the buyers paid
Cochran for the shares so purchased whereupon the
latter went to the office of the bank and signed a
transfer, leaving out of the body of the transfer the
name of the transferee, but writing in the margin
opposite the blank where the transferee’s.name under
ordinary circumstances would be: “subject to the
order of Gzowski & Buchan.” Subsequently Gzowski
went to the bank and wrote under the marginal note
initialled by Cochran the words “ subject to the order
of J. B. Henderson, G. & B.” and subsequently, on
the 29th of October Henderson signed an accept-
ance of those shares, all of the documents so far as the
present question is concerned, being as follows :

Sulject to the For value received from...cc.c..vvrereeersvevuecnnnnes I, R
83:;:151- & Cochran, of Toronto, do hereby assign and tranfer
Buchan. UDEO.eecne s vernereernannns of................twenty shares
(Sgd.) R.C. {on each of which has been paid.............. dollars),

Subject to the amounting to the sum of two thousand dollars in the
grd]gr ‘g en. Capital stock of the Central Bank of Canada, subject to
derson. the rules and regulations of the said bank.

(S%?")% B Witness my hand at the said bank, this 26th day of

October, one thousand eight hundred and eighty-seven.
(Sgd.) RoBERT COCHRAN.
Witness: (Sgd.) A. B. OrpE.

Within thirty days from the time that Boultbee
made his transfer to Cochran and Cochran made the
transfer just set out, the Central Bank of Canada went
into liquidation, and Boultbee was placed on the list
of contributories and compelled to pay the liquidators
of the bank $2,125 as double liability on his shares
pursuant io the provisions of the Bank Act. He

6%
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thereupon sued Cochran and obtained a judgment
against him for the amount so paid to the liguidators.
Cochran thereupon transferred his claim of indemnity
against Gzowski & Buchan to Boultbee, and Boultbee
brought this action as such assignee for the purpose
of obtaining indemnity from the latter.

There is, as I have said, practically no dispute about
the facts. The transaction on the boards of the Stock
Exchange of the 24th of October was an ordinary
transaction of the simplest kind, Cochran offering for
sale the shares in question, Gzowski purchasing them
at the price named and a memorandum being made of
the transaction by an officer of the exchange. There
was nothing more, nothing less than this; no special
terms or conditions of any kind. There is not much
doubt in ordinary cases as to the legal results of such
a contract. They are (1) the duty on the part of the
seller to deliver the stock; (2) the duty on the part of
the buyer to take the stock when delivered, to pay for
it and to accept it cum omere, that is to indemnify the
seller against all the consequences of ownership. Itis
so laid down by Blackburn J. in Maxted v. Paine (1).

On the other hand the buyer would be bound not only to pay the

price and to accept the benefits of ownership, but also to relieve the
seller from all the burthens of ownership.

And in Lindley on Companies, 5 ed. p. 492 :

The obligation of the purchaser is to pay the price agrecd upon and
to accept a trausfer of the shares and to indemnify the vendor from
all liability in respect of them accruing after the purchaser has become
their equitable owner.

And at p. 493:

The obligation of the purchaser to pay the price, accept the shares
and indemnify the vendor against liability in respect of them, was
recognised at law even before the Judicature Acts, and for a breach
of such an obligation an action will He.

There was not any denial at the argument of these
(1) L. R. 6 Ex, 132, 151.
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elementary and fundamental propositions, but it was
contended that under all the special circumstances
connected with the transfer there must have been
within the contemplation of the parties an intention
to absolve the brokers, Gzowski and Buchan, not from
responsibility to pay the purchase money, but to give
them an-immunity from double liability in respect of
the shares under the provisions of the Bank Act.

The Toronto Stock Exchange is an ordinary incor-
porated association having certain rules and customs
which all members of the association as between them-
selves are presumed to know, and upon the faith
and understanding of which they are presumed to
contract, but there is no express rule dealing with the
subject of indemnity or with the respective rights of
the buyer and the seller of shares upon the exchange,
nor as far as I can see is there any evidence whatever
of any custom or of any understanding as between the
members of the exchange upon this question of in-
demnity.- Special provision has been made for it in
the rules of the London Stock Exchange, and every
contract there made is of course made subject to those
rules, but in Toronto a contract such as this was must
be governed by the general provisions of the common
law apart from any custom or convention varying that
law.

The learned trial judge ‘in dismissing the plaintiff’s
action, and the learned judges of the Court of Appeal
in reversing the judgment of Divisional Court which
had maintained his action, found in the transfer from
Cochran above set out evidence that there must have
been, within the contemplation of the parties at the
time of the sale upon the Exchange, an intention in
the minds of both parties that the buyer was not to be
held responsible for any liability that might ever arise
in respect of the shares purchased under the Bank Act.
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The only substantial oral testimony, as far as 1 can
see, affecting the question is the evidence of Cochran,
and it is as follows :—

Q. Do you recollect when it was that you gave this marginal trans-
fer 7—A. It must have been the same day that I got paid by Gzowski

and Buchan.

Q. Why didn’t you give him an assignment, an actual transfer on
the books 7—A. The ordinary way is simply to give the order.

Q. Why i—A. So that they can give it to any one, or accept it
themselves. )

Q. It puts them in the position of enabling somebody else to accept
it 2—A. Yes.

Q. And puts them in the position of not being acceptors of the
stock 7—A. Yes, in the books.

Q. They do not become transferces of the stock on the books i—
A. No.

Q. Itis to enable them to deal with it without becoming transferees?
—A. Ves,

His LorpsHIP.—Can the witness help us in that? There is the
document.

It seems to me this is evidence, not of any custom
of the stock exchange, but of an irregular practice
which the Central Bank of Toronto had permitted to
grow up by allowing transfers to be made in this,
what I would suppose to be an unusual and ex-
traordinary fashion. But it does not suggest the idea
that there was any intention that the common law
rights of the parties arising from the simple contract
when the shares were up for sale should in any way
be altered. But looking at the transfer itself, it is not
I take it in any sense a transfer in blank. as that
phrase is generally understood. The name of the
buyer was not set out in the space where ordinarily
it is set out, but the buyer’s name was indicated
in the margin, and it was impossible for any other
name to be filled up in the transfer than such as the
seller might approve. No disposition could specially
be made of the shares without the signature
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and transfer of the buyers Messrs. Gzowski and
Buchan, and the document is to be construed as an
ordinary mercantile instrument like a delivery order
or a dock warrant for goods. The seller by placing the
shares subject to the order and disposition of the buyer,
enabling the buyer to do as he liked with them, ceased
himself to have any possession or control in respect of
them, and as between him and the buyer the latter
cannot dispute that he is a legal owner and liable as
such owner to all the consequences which his contract
of purchase entails. It made no difference to Cochran
whether Gzowski and Buchan were acting for them-
selves or for an unknown principal. The moment the
contract of sale was made on the 24th, in my view
Cochran possessed of all his rights as a seller, and
Gzowski likewise become subject to all the obli-
gations of a buyer, Cochran fulfilling his obligations
by the transfer of the stock to the order of Gzowski,
and that altogether independently of whether Gzowski
" ever formally indicated his acceptance of the stock
upon the transfer books ot the bank. There is no
indication in the eyvidence that there was any inten-
tion that the common law obligations of the buyer
should be split up, one of these remaining the personal
obligation of the buyer himself, and the other the
personal obligation of somebody of whom the seller
knew nothing and never did know anything until
long after the whole transaction had been completed.
I venture to say with great submission, that the judg-
ment of the court appealed from has made a contract
for these parties which they themselves never dreamed
of. Special terms and unusual conditions not within
the contemplation of the parties, and not made by
them, have been forced into it by giving a fallacious
efficacy. to the terms of the transfer which was not any
part of the contract but simply giving effect to the
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1898  contract so far as the seller was concerned. As stated

Bourrsee 10 Lindley on Companies, pages 472-473 :
v.
GZOowSKL The equitable ownership of shares, agreed to be sold, depends on

—_ the contract of sale and not on the form of transfer * * * Con-
Sedgewick J. . o
sequently where there is a binding agreement for the sale and transfer
of shares, it is comparatively immaterial, as between the buyer and
seller, whether a transfer in blank has been executed or not.

I am clearly of opinion that Messrs. Gzowski &
Buchan (the name of Mr. Buchan has been eliminated
from the case by consent of parties) are as purchasers
of these shares liable to indemnify the plaintiff in

. respect of them.

I do not deem it necessary to refer to the further
points raised by the respondent as they were substan-
tially disposed of at the argument. In my opinion
the judgment appealed from should be reversed and
the judgment of the Divisional Court restored, the
whole with costs.

KiNg J. concurred.

G1ROUARD J.—The whole question seems to be:
Was Gzowski a transferee of the Boultbee or Cochran
shares or was he acting as a mere broker? It is
admitted that brokers on the Toronto Stock Exchange,
standing in this respect very differently from brokers
in the London and European Exchanges, buy and sell
on their own account. According to the custom of
the Toronto Stock Exchange, all transactions must be
“settled ” not later than the following day, and on the
Monday following if the sale be made on Friday, the
exchange being closed on Saturday, a custom which
seems to be reasonable. It is not proved what this
settlement fully means; it certainly means the pay-
ment of the purchase money and the transfer of the
shares by the vendor; but does it also comprise its
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acceptance by the client of the broker or the real pur-
chaser? It is alleged that it is sufficient to accept and
disclose his name within a reasonable time. I find no
evidence of any custom to that effect, and to my
mind the word *settlement” must mean everything
that is necessary to complete the transaction, that is
the payment of the purchase money, the transfer of the

shares and its acceptance either by the broker or his’

principal, who must be disclosed not later than on the
day of settlement, if the broker wishes to free himself
from any personal responsibility. The committee of
the Toronto Stock Exchange, who were called upon to
report on this transaction at the request of Cochran,
admit that the brokers are bound to disclose their
principals, but omit to mention when this should be
done, although it is conceded it is never done at the
board at the time of the sale. But in this instance,
the disclosure was made on the transfer book of the
bank three days after the day of settlement, and I
easily understand why the committee would not
decide whether, as a matter of fact, the two brokers, or
even one of them, had acted as mere bl_-okei's or on
their own account. In the absence of any custom to
extend the time of the acceptance of the transfer, and
consequently the disclosure of the real purchaser,
Peyond the day of settlement, I feel that I am bound
to apply the ordinary principle of law, that a broker
buying on a stock exchange, without disclosing his
principal within the delay fixed by the regulations of
the association, is personally responsible for the trans-
action, just as if he had acted on his personal account.
It seems to me therefore that, as no transferee’s name
other than that of the buying broker, was mentioned
on the day of settlement, the transaction was closed,
“gsettled” on his behalf and for his own benefit and
subject to all the burdens attached to the same.
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Any other conclusion would lead to any amount
of uncertainty which is not consistent with stock
éxchange operations. I am therefore of opinion that
the appeal should be allowed, and the judgment of the
Divisional Court restored with costs.

Appeal allowed with costs.

Solicitor for the appellant : Boultbee & Boultbee.

Solicitor for the respondent: Barwick, Aylesworth &
Franks.
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Appeal — Jurisdiction — Criminal law — Criminul Code, 1692, ss. 742-
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An appeal to the Supreme Court of Canada does not liein cases
where a new trial has been granted by the Court of Appeal under
the provisions of the Criminal Code, 1892, sections 742 to 750
inclusively. ‘

The word “ opinion” as used in thesecond subsection of section seven
hundred and forty-two of “The Criminal Code, 1892,” must be
construed as meaning a “decision ” or “judgment ”” of the Court
of Appeal in criminal cases,

APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada, (Appeai Side) (1) on an
appeal from the Court of Queen’s Bench (crown side)
in the District of Terrebonne, by which the verdict of
guilty against the appellant was quashed and set aside

PrEsENT :—Sir Henry Strong C.J. and Taschereau, Sedgewick,
King and Girouard JJ.

(1) Q. R. 7 Q. B. 362.
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and a new trial ordered upon the indictment for
murder presented against her.

The appellant was indicted for murder, and upon
her trial the jury found a verdict of guilty on the 2nd
February, 1898. In the course of the trial, objections:
were raised by counsel for the prisoner against the
reception of some of the evidence adduced, upon four
points, as follows : )

“ 1. That certain admissions alleged to have been
made by the -prisoner, had been obtained under the
influence of improper inducements by persons in
authority ; ”

“ 2. That the prisoner’s deposition made before the
coroner at the inquest was not admissible in evidence
against her;”

‘“ 8. That the evidence of a witness who was under
accusation of having been a party to the murder, was
not admissible against her; and

‘“ 4. That secondary evidence of the contents of two
letters was not admissible, as there was no proof that
their production was impossible.” ‘

The first point was reserved as a question of law by
the presiding judge on the trial, but he refused to
reserve the case upon the three other objections raised
on behalf of the prisoner. Leave to appeal on the
three last points was subsequently obtained on appli-
cation to the Attorney General for Quebec and. the
trial judge accordingly stated the case to be sub-
mitted to the Court of Queen’s Bench, sitting in appeal,
for the opinion of the court upon all the objections so
taken. *

The Court of Appeal decided : ‘

1. That it did not appear that the confession had
been made under the influence of improper induce-
ments, but was free and voluntary, and admissible as.
evidence before the jury;
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2. That the deposition before the coroner should not
have been received in evidence at the trial in conse-
quence of the provisions of the Canada Evidence Act,
1893 ;

3. That the evidence of the witness accused of
having been a party to the murder was admissible as
he had not been indicted jointly with the prisoner,
and was not being tried jointly with her; and

4. That the secondary evidence of the contents of
the letters should not have been admitted, as it had
not been proved that it was impossible to produce
them, nor even that they had ever existed.

The Court of Appeal accordingly ordered and
adjudged that there had been a mis-trial; that the
verdict against the prisoner should be quashed and set
aside, and a new trial of the prisoner had upon the
indictment, two of the judges of the Court of Appeal
dissenting from the opinion of the majority of the
court, upon the question as to the admission of the
confession in evidence.

The prisoner on this appeal did not attack the order
for a new trial but her object was to obtain a reversal
of the decision that the confession had been properly
admitted in evidence, and was based upon the dissent
.of these two judges upon that question as above men-
tioned.

On the appeal being called for hearing a motion was
made to quash the appeal for want of jurisdiction.

Cannon Q.C., Assistant-Atlorney-General for Quebec,
for the motion. No appeal lies, inasmuch, as the con-
viction was not affirmed on the appeal to the Court of
Queen’s Bench, but on the contrary the conviction was
quashed and set aside by the judgment of the Court of
Queen’s Bench and a new trial granted. See Criminal
Code, s. 750.
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Poirier contra. The appeal in the courli below was
on several grounds, and as to one of the questions
raised, that respecting the admission of the confession
in evidence, the decision of the Court of Queen’s Bench
affirmed the decision of the trial judge allowing this
evidence to go to the jury. We contend that the
decision is not according to the law of evidence that
should govern the case, and it may have a serious
effect to the prejudice of the prisoner on her new trial
unless that part of the judgment is reversed on the
appeal now sought to this court. There are dissents
from this part of the judgment by two of the judges
who heard the appeal in the court below, and conse-
quently an appeal on this ground should be allowed,
as was done in the case of McIntosh v. The Queen (1),
for there has been upon this point both affirmance and a
dissent as contemplated by the statute.

Tbe judgment of the court was delivered by:

Tae Cuier JusTicE (Oral.)—The court is unani-
mously of opinion that there is no jurisdiction\ to
entertain the appeal in this case. Section 742 of the
Criminal Code, 1892, makes provision for appeals

to this court where there has been dissent in the .

Court of Appeal, but that appeal is given only as there-
inafter provided; this proviso refers to section 750 of
the Criminal Code, by which such appeals are restrictod
to cases where the judgment of the majority of the
Court of Appeal has affirmed the conviction on an
appeal under section 742. In the present case the
Court of Appeal did.not affirm the conviction, but on
the contrary quashed it and set it aside upon two of
the grounds raised by the appellant and directed a
new trial upon the indictment. This distinguishes the
case from that of McIntosh v. The Queen (1), in which

(1) 23 Cam, S. C. R. 180.
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the decision appealed from was affirmed by the Court of
Queen’s Bench. In this case, although the majority of
the Court of Appeal affirmed the decision as to the
admission of the confession in evidence against the
prisoner, and two of the judges who heard the appeal
dissented from the view of the majority of the court
upon that question, yet this difference of opinion and
the questions raised as to the confession and whether
it was improperly obtained, and what effect this
opinion of the majority of the Court of Appeal might
have at the new trial of the prisoner, cannot in any
manner affect the competence of this court. The juris-
diction of this court depends entirely upon thestatutes
from which it derives its powers in both civil and
criminal matters, and we are given no jurisdiction to
hear appeals in criminal cases except in those where
there has been not only an affirmance of the convic-
tion, but also some dissent amongst the judges in the
Court of Appeal. We have been given no jurisdiction
in cases where the Court of Appeal by a unanimous
judgment has ordered a new trial. ,

In section 742 the word * opinion ” must be con-
strued as meaning the decision or judgment of the
court as clearly appears on reading the context con-
tained in the first sentence of the subsection in which
that word is used.

The appeal must be quashed.

Appeal quashed.
Solicitor for the appellant: Poirier & Leduc.

Selicitor for the respondent: L. J. Cannon.
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AMES-HOLDEN GO‘\IPANY AND) APPELLANTS ; 1898

OTHERS (DEFENDANTS)... . *0ct. 9.

AND

THOMAS A. HATFIELD (PLAINTIFF)...RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF THE NORTH-
WEST TERRITORIES.

Contract—Agreement to supply goods— Property in goods supplied—Execution
—Setzure.

By an agreement between H., of the one part, and W. and wife of the
other, the latter were to provide and furnish a store and H. to
supply stock and replenish same when necessary ; W. was to
devote his whole time to the business ; W. and wife were to
make monthly returns of sales and cash balances, quarterly re-
turns of stock, etc., on hand and to remit weekly proceeds of
sales with certain deductions. H. had a right at any time to
examine the books and have an account of the stock, ete, ; the
net profits were to be shared between the parties ; the agreement
could be determined at any time by H. or by W. and wife on a
month’s notice.

Held, that the goods supplied by H. under this agreement as the stock
of the business were not sold to W. and wife but remained the
property of H. until sold in the ordinary course ; such goods,
therefore, were not liable to seizure under execution against H.
at the suit of a creditor.

APPEAL from a decision of the Supreme Court of
the North-west Territories affirming the judgment of
Rouleaun J. on the trial of an interpleader issue.

The only question in this case is as to the title to
goods supplied by Hatfield, the plaintiff, to one West, a
merchant at Innisfail, in the district of Alberta, which
agreement was as follows :

**An agreement made between Thomas A. Hatfield,
of the OCity of Calgary, in the district of Alberta, in

PRESENT :—Taschereau, Gwynne, Sedgewick, Kingand Girouard JJ.
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the North-west Territories of the Dominion of Canada,
general merchant, of the one part, and G. W. West, of

Horpen Co. 1y nisfail, in the said district of Alberta, merchant, and
HATFIELD Mary Jane, wife of the said G. W. West, of the other

part, whereby it is agreed as follows:

“1. The said G- W. West and Mary Jane, his wife,
will during the continuance of these presents provide
and furnish free of rent and taxes a store at Innisfail
aforesaid suitable for carrying on the business of a
general merchant.

“9, The said Thomas A. Hatfield will supply to the
said G. W. West and Mary Jane, his wife, at Innisfait
aforesaid, all such goods and stock in trade as are
usually necessary and required in the trade or business
of a general merchant, and replenish such stock in
trade from time to time as occasion may require, and
the said Thomas A. Hatfield deem expedient.

“The said &. W. West shall, except when pre-
vented by sickness, devote the whole of his time and
attention to carrying on the trade or business of a gene-
ral merchant at Innisfail, aforesaid, and diligently em-
ploy himself therein and promote to the utmost of his
powers the benefit and advantage of the same.

“4, The said G- W. West and Mary Jane, his wife,
shall make a report to the said Thomas A. Hatfield of
the sales made and the cash balances once in each and
every month during the continuance of this agree-
ment, and shall render unto the said Thomas A. Hat-
field a general account of the stock in trade, credits,
property and effects, debts and liabilities of the said
business once every three months.

“5 The said G. W.West and Mary Jane, his wife,
shall remit to the said Thomas A. Hatfield, at Calgary,
all monies received by them from sales in the course
of the business as aforesaid, such remittances to be
made on Tuesday and Friday in each and every week
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deducting freight charges and such amounts as may 1808
have been paid out in cash for local merchandise and  Ayms.
farm produce. HOI‘Dﬁfr Co.

“8. The said Thomas A. Hatfield may from time to Harrieip.
time and at all times visit the said store at Innisfailand =
examine all and any of the books of accounts kept by
the said G. W. West and Mary Jane, his wife, and
take an account of the stock in trade, credits, property
and effects, debts and liabilities of the business, and
the said G. W. West and Mary Jane, his wife, shall
whenever called upon give to the said Thomas A.
Hatfield full explanations with regard to any matters
concerning the said business as aforesaid.

“7. Proper books of account shall be kept by the
said G. W. West and Mary Jane, his wife, and entries
immediately made therein of all receipts and pay-
ments made and all such other matters and things as.
are usually entered in similar books of account.

-8 The net profits of the said business after deduct-
ing all freight charges shall be shared in equal pro-
portions between the said Thomas A. Hatfield and G-
W. West.

“9. This agreement may be determined at any time
by Thomas A. Hatfield.

“10. If the said G. W. West and Mary Jane, his
wife, wish to terminate this agreement they shall give
to the said Thomas A. Hatfield one month’s written
notice of their desire so to do.”

Several creditors of West, having obtained judg-
ments against him, executions were issued and the
goods supplied by Hatfield under the agreement were
seized by the sheriff. Hatfield obtained an inter-
pleader order, and an interpleader issue was tried re-
sulting in his favour. The execution creditors then.
brought this appeal.

7
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Latchford and McDougall for the the appellants.
The agreement is inconsistent with West being a
manager for, or partner with Hatfield. Ez parte
While : In re Newill (1),

The business was carried on in the name of West,
and those dealing with him had, and could have; no
knowledge of Hatfield being interested.

Knott for the respondent was not called upon. .

The judgment of the court was delivered by:

G-WYNNE J.—At the time when the agreement which
is the subject of consideration in this case was entered
into, there were executions in the sheriff’s hands
against the goods and chattels of West, one of the
parties to the agreement, so that if the contention of
the appellants should prevail, then eo instanti that the
goods of Hatfield came into the possession of West and
his wife, they bhecame West's property under the
agreement, and would be liable to the executions in
the sheriff’s hands. Now it is, I think, apparent upon
the terms of the agreement, although I admit that this
might have been more perfectly expressed, that the
intention of Hatfield was to make impossible such a
result. The parties never contemplated a sale of the
goods by Hatfield to West, or to him and his wife.
There is nothing in the agreement warranting such a
construction There is no provision that West and his
wife, or West, shall pay anything to Hatfield as the

- price of the goods to be placed in the possession of

‘West and his wife under the agreement; in fact the
construction of the agreement appears to me to be that
Mrs. West should supply the shop where the goods
should be sold ; that she and her husband, acting as
agents of Hatfield, should weekly render a statement

(1) 6 Ch. App. 397.
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of the amount of sales made by them of Hatfield’s 1898
goods, less certain allowed charges, and that West and  Axms-
his wife, for all their services rendered to Hatfield, HOI‘DfN Co.
should receive nothing whatever but one-half of the HATFIELD.
net profits arising from the business, and that Hatfield Gwy;s J.
should have the right of determining that agreement ——
at his pleasure at any moment.

Upon such a contract it is impossible for us to hold
that the goods placed by Hatfield in the hands of West
and his wife, or of West, under the agreement, became
the property of West, and therefore liable to the execu-
tions in the sheriff’s hands against his goods, or that
Hatfield ever lost his property in the goods, except as
to the goods sold by West and his wife, under the
agreement, as to which there is no question here.

The appeal must be dismissed with costs.

Appeal dismissed with costs.
Solicitors for the appellants: McCarthy & Stuart.
Solicitors for the respondent : Crispin E. Smith.

JOHN HYDE (PLAINTIFF)=evurennrnnnnen.. APPELLANT; 100
AND #QOct. 24,

THOMAS LINDSAY (DEFENDANT)........ RESPONDENT. Nﬁ'_“z'

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Appeal—Right to, in Ontario cases—60 & 61 V. ¢. 34—Application to
pending cases,

The Act 60 & 61 Vict. ch. 34, which restricts the right of appeal to
the Supreme Court in cases from Ontario as therein specified,
does not apply to a case in which the action was pending when
the Act came into force although the judgment directly appealed
from may not have been pronounced until afterwards.

*PR}}/ESENT :—Taschereau, Gwynne, Sedgewick, King and Gironard JJ.
7
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MorioN for approval of a bond for security for
costs on appeal referred to the court by King J. in
Chambers. '

The application to the Judge in Chambers to have
the security approved was opposed on the ground that
the judgment for the plaintiff at the trial, which was
reversed by the Court of Appeal, was for less than
$1,000, and the case did not fall within any of the pro-
visions of 60 & 61 Vict. ch. 34, which limits the right
of appeal to the Supreme Court from judgments of
the courts in Ontario. The plaintiff contended that

‘the Act did not apply, as the proceedings in the cause

were pending when it came into force.

The writ in the cause was issued in April, 1897.
The trial was concluded and judgment reserved by
the trial judge on June 25th, 1897, and the Act, 60 &
61 Vict. ch. 84, received the Royal assent on June 29th.

The trial judge prorounced judgment in favour of
the plaintiff on August 8rd. The case then went to
the Court of Appeal where judgment was given revers-
ing the decision of the trial judge on May 10th, 1898.

The question for the determination of the court on
the motion was whether or not the plaintiff was
deprived of his appeal by the said Act.

Belcourt in support of the motion. This court has
decided that the Act 54 & 55 Vict. ch. 25, which ex-
tended the right of appeal in Quebec cases to judg-
ments of the Court of Review, did not apply to cases
which were pending when it came into force. See
Hurtubise v. Desmartean (1) ; Couture v. Bouchard (2) ;
Williams v. Irvine (8) ; Cowen v. Evans (4.).

If that is the case with respect to an Act granting a
aight of appeal a fortiori must it be so in regard to the

(1) 19 Can. 8. C. R. 562. (3 22 Can. S. C. R. 108.
(2) 21 Can. 8. C. R.-281. (1) 22 Can. S. C. R. 331,
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Act in question here by which such right is taken
away.

Pratt, contra. The plaintiff applied to the Court of
Appeal for special leave to appeal to this court under
the Act which leave was refused and he cannot now
obtain such leave indirectly.

The Act 60 & 61 Vict. ch. 84, is, by its terms, an
enactment by Parliament of legislation previously
passed in Ontario and cannot betreated as a new Act.

The judgment of the court was delivered by:

TasoEEREAU J.—Motion for leave to put in security
for costs. The respondent opposes the application on
the ground, 1st. That the appellant has made an appli-
cation to the Court of Appeal in Ontario for special
leave to appeal under section 1 (e) of 60 & 61 Vict. ch.
84, which application has been refused. 2nd. That
the case is for less than $1000, and not appealable
under that section, sub-secs. a, b, ¢, d. The appellant’s
answer is that this statute has no application, because
the case was pending before it was passed.

The dates are: Writ issued April 10th, 1897 ; trial,

25th June, 1897 ; judgment reserved and rendered .

August 8rd, 1897 ; judgment in Court of Appeal, May
10th, 1898. The statute in question, 60 & 61 Vict. ch.
84, was sanctioned on the 29th June, 1897.

‘We have to hold under the Jdecisions of this court
that the case is appealable, and that the statute does
not apply to cases then pending (on June 29th, 1897),
though the judgment of the Court of Appeal has been
rendered since. If we were not fettered by authority,
I, personally, would hold that the statute applies to all
cases in which the judgment of the Court of Appeal
has been given since it was sanctioned, but I am not
at liberty to give effect to my individual opinion. In
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Hurtubise v. Desmarteauw (1), and Cowlure v. Bouch-
ard (2), the judgments of the Quebec Court of Review
appealed from were given, or held to have been given,
on the very same day that the Act giving the right to
appeal from that court was sanctioned. The appeals
were quashed. The decisions on those cases, however,
do not directly apply here, though it might perhaps be
said that it was assumed in both that if the judgments
appealed from had been rendered after the passing of
the statute, they would have been appealable. Strong
J. (now Chief Justice) gave his opinion that even in

" that case the judgments would not have been appeal-

able. However, the subsequent decisions of the court
on the matter leave no room for doubt.

In the case of Williams v. Irvine (8), the action had
been instituted in 1890, tried in June, 1891, and judg-
ment reserved, subsequently given on the 17th Novem-
ber, 1891. Judgment in Review appealed from 29th
February, 1892. The statute giving an appeal from
the Court of Review had been sanctioned on Septem-
ber 30th, 1891. The appeal was quashed, because
when the action was instituted there was then no
right of appeal from the Court of Review. In Mitchell
v. Trenhoime (4), the action was for $5,000; the judg-
ment in first instance given on the 27th September,
1890, granted $300 to plaintiff. The Court of Appeal
confirmed that judgment on the 28th February,
1893. The statute which enacted that when the
right to appeal is dependent upon the amount in
dispute, the amount demanded is thereby meant, was
passed on the 80th September, 1891. The appeal
was quashed, as when the action was instituted it
was the amount granted that governed, and as the
amount granted by the judgment appealed from was

(1) 19 Can. 8. C. R. 562. (3) 22 Can. 8. C. R. 108,
(2) 21 Can. S.C. R. 281. (4) 22 Can. S, C. R. 333.
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under $2,000 the -case was not appealable. In Cowen
v. Evans (1), the judgment in the Superior Court, dis-
missing an action for $3,050, had been rendered on the
5th December, 1891. The judgment of the Court of
Appeal on 28th February, 1893, had reversed the
judgment of the Superior Court, and granted $880 to
plaintiff. The defendant’s appeal to this court was
guashed, because the statute passed on September
30th, 1891, giving the right to appeal in cases where
the amount granted was less than $2,000, if the
amount demanded had been $2,000 or over, did not
apply to cases pending en délibéré before the Superior
Court onthat day. The words en délibéré in the report
of that case seem to have crept in by error, for, on
the same day, in Mills v. Limoges (2), the appeal was
quashed in a similar case, where the judgment of the
Superior Court had been given in- April, 1891, five
months before the statute, though the judgment ap-
pealed from had been rendered over twelve months
later. N

A similar case, The Montreal Street Railway v. Car-
riére (8), is noted as a foot note, at page 335. Here,
upon this application, we have the converse of these
cases. There, it was a statute giving the right of
appeal that was held not to apply to cases pending
before the statute, though the judgments appealed
from had been rendered since the statute had been
enacted. Here we have the question presented under
a statute taking away the right of appeal in cases
where it existed previously. But I cannot see that it
alters the result. If the statute in the former cases
does not apply to pending cases, I do not see upon
what principle we could hold that the statute in the
present case does apply to pending cases.

(1) 22 Cen. S. C. R. 331 (2) 22 Can. S. C. R. 334.
(3) 22 Caun. 8. C. R. 335.
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1898 In the objection taken by the respondent that the
Hvoe appellant’s application should be refused because he
had unsuccessfully applied for special leave to the
Court of Appeal in Ontario before coming here, there
Taschereaud. . . . ..
—— is nothing. The mistake he made of his rights cannot
deprive him of those rights, or constitute a waiver

thereof. -

Motion allowed with costs taxed at $25.

v.
LINDSAY.

Motion allowed with costs.
Solicitors for the appellant: Belcourt & Ritchie.
Solicitors for the respondent : Pratt & Pratt.

1888 EMPLOYERS' LIABILITY ASSUR-
spais. ANCE CORPORATION (DEFEND-¢ APPELLANT;

Nov. 2L, ANT) ceveetiitinencronsanienier acrieaensssanses

AND
MARGARET G. TAYLOR (PLAINTIFF)..RESPONDENT.

ON APPEAL FROM THE SUPREME <COURT OF NEW
BRUNSWICK.

Accident insurance—Condition in wolicy— Notice—Condition precedent.

A condition in a policy of insurance against accidents required that in
the event of an accident thereunder, written notice, containing
the full name and address of the insured, with full particulars of
the accident, should be given within thirty days of its occurrence
to the manager for the United States or the local agent.

Held, reversing the judgment of the Supreme Court of New Bruns-
wick, Gwynne J. dissenting, that the giving of such notice was’a
condition precedent to the right to bring an action on the
policy.

APPEAL from a decision of the Supreme Court of
New Brunswick in favour of the plaintiff on demurrer.

*PRESENT :—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.
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The plaintiff-sued on a policy of insurance against 1898
accidents in favour of her deceased husband Byron G- Eurrovers’
Taylor. One of the conditions in the insurance policy j‘;::;i‘:;
provided that : ~ CORPORA-

“In the event of any accident within the meaning TI,,?N
of this policy happening to the insured, written notice, Tff‘_oR-
containing full name and address of the insured, with
full particulars of the accident, shall be given within
thirty days of its occurrence to the manager for the
United States, at Boston, Mass., or the agent of the
corporation whose name is indorsed hereon.”

The defendant pleaded, among other defences, that

no notice was given as required by this condition.
To this plea the plaintiff demurred, and her demurrer
was sustained by the Supreme Court of New Bruns-
wick which held that the giving of the notice was not
a condition precedent to a right of action on the policy.
From that judgment the appeal to this court was
taken.

Owen Ritchie for the appellant. The effect of the
Jjudgment of the court below is to expunge the clause
which was made part of the contract by the policy,
requiring notice as a condition precedent to any right
of action. In fire policies made on “terms and con-
ditions ”’ providing for notice of loss, compliance with
such terms are conditions precedent; Nizon v. The
Queen Insurance Co. (1) ; Bowes v. National Insurance
Co. (2); Gibson v. The North British and Mercantile
Insurance Co. (3); and the same principle applies to
insurances against accidents; The Accident Insurance
Co. of North America v. Young (4); Cassel v. Lancashire
and Yorkshire Accident Insurance Co. (8); Pattonv. Em-
ployers' Liability Assurance Corporation (6). See also

(1) 23 Can. 8. C. R. 26. . (4) 20 Can. S. C. R, 280.

(2) 4 P. & B. 437. ‘ (5) 1 Times L. R. 495,
(3) 3 Pugs. 83. (6) 20 L. R. Ir. 93.
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Porter on Insurance (2 ed.), p. 186; Trippe v. The
Provident Fund Society (1) ; Whyte v. The Western As-
surance Co. (2). The rule “ Verba chartarum fortius
acctpiuniur conira proferentem” is a doubtful one and
was held to be unreasonable by Jessel, M. R. in Taylor
v. The Corporation of St. Helens (3).

Pugsley @.C.and Blair for the respondent. This is
a case falling within the application of the maxim

' Verba chartarum fortius accipiuntur contra proferentem’”

and the principles decided in Storeham v. The Ocean
Ry. and Gen. Accident Insurance Co. (4); see also Bowes
v. The National Insurance Co. (5). The company has
failed to use language sufficiently express to make the
giving of the notice a condition precedent and the
policy must be construed most strongly against the
party making it; Notman v. The Anchor Insurance
Co. (6); consequently reasonable notice, as actually
given, was sufficient. We rely also upon the de-

cisions in Anderson v. Fitzgerald (T); Cassel v. The

Lancashi:e and Yorkshire Accident Insurance Co. (8),
and we refer to Bunyon on Life Assurance, p. 82.
There is in this case a distinction tobe drawn between
“conditions ” and “ collateral agreements.”

TASCHEREAU J.—By a policy for $5.000 on which
the action was brought the defendants (now appel-
lants) insured one Taylor, the respondent’s husband,
against bodily injuries “subject and according to the
agreements and conditions herein contained including
those printed on the back of this policy.” On the
back of the policy, among the “ agreements and condi-

(1) 140 N. Y. 23. : 4) 19 Q. B. D. 23%.
(2) 7TR.1.106; 22 L. C. Jur. (5) 4 P. & B. 437.
215. (6) 4 Jur. N. S.712.

(3) 6 Ch. D. 264. (7) 4 H. L. Cas. 484,

(8) 1 Times L. R. 495,
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tions under which this policy is issued and accepted,” 1898
it is provided among other things that : EMPLOYERS’

. iy . . . Liasrnity
In the event of any accident within the meaning of this policy hap- Agsorawnce

pening to the insured written notice containing full name and address CORPORA-

of the insured, with full particulars of the accident, shall be given TI':)N
within thirty days of its occurrence to the manager for the United m,yyop,

States at Boston, Mass., or the agent of the corporation whose name — ——
is indorsed hereon, and on demand such certificate by thedical prac- T"”SCEE&“‘T‘
titioners qualified by law, and other papers of proof of claim shall be
furnished by the insured or his representatives, at his or their own
cost, as this corporation may reasonably require.

The declaration sets out the policy including the
indorsed conditions and avers generally the perform-
ance of conditions precedent. The plea demurred to
traverses the performance of the above condition, and
on the demurrer judgment was given. for the plaintiff
(the respondent.) The defendants now appeal from
that judgment.

The point of law upon this appeal is therefore,
whether the above provision is a condition precedent
to any right of action upon this policy, or an inde-
pendent and collateral covenant. I think that itis a
condition precedent.

That provision cannot be read out of the contract.
It forms part of it, and is a stipulation that must be
given effect to. Now, to say that it is not a condition
precedent is to leave it without any effect whatsoever.
The intention of the parties, which is the guide in
interpretation of contracts, must necessarily have been
that this notice should be a condition precedent to
any right of action upon the policy. Otherwise, the
stipulation is vain, frivolous, means nothing. It was
not necessary-to say that it was to be a condition pre-
cedent. It is so by its nature. It is not a condition
at all if it is not a condition precedent. And we can-
not so obliterate it from the contract. I would allow
the appeal with costs.
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SEpeEwick, KiNe and GIROUARD JJ. concurred.

GwyYNNE J.—It is impossible, in my opinion, to read
the policy of insurance against accidents in this case,
as providing that unless written notice containing full
name and address of the insured with full particulars
of the accident shall be given within thirty days of
the occurrence to the company’s manager for the
United States at Boston, or to the agent of the com-
pany whose name is indorsed on the policy, and unless
such certificate by duly qualified medical practitioners
as should be reasonably required by the company
should be furnished on demand, and wunless such
other affirmative proof of the claim as the company
should reasonably require should be furnished within
thirteen months from the happening of the accident,
no payment shall be made under the policy. Not

‘being susceptible of such a construction the policy

must be read as containing separate independent stipu-
lations, one of which relates to furnishing notice of the
accident within thirty days from its occurrence, com-

_pliance with which stipulation is not in express terms

declared to constitute a condition precedent; and
another having relation to the furnishing proof of
claim, compliance with which is in express terms
made a condition precedent. - This stipulation is wholly
independent of that as to notice of the occurrence of
the accident, and is in these words:

Unless affirmative proof of claim is furnished within thirteen months

from the happening of the accident no payment shall be made here-
under.

That clanse in express terms makes the furnishing
proof of claim within the prescribed period a condition
precedent. So compliance with the provision of the
next clause is in like manner expressly made as con-
dition precedent. It provides that ;—
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No legal proceeding for recovery hereunder shall be brought within 1898

three months after receipt of proof at this office, EMPLOTERS
‘ MPLOYERS

- So that if proof should not be furnished until some liaBmrry
ASSURANCE

time in the thirteenth month from the -happening Corrora-
of the accident no action would lie until the expira- *2¥

tion of the further period of thrée months. The case TAYLOR,
in short is undistinguishable from Stoneham v. Ocean Gw;n:e 5.
Railway and General Accident Assurance Co. (1); and —
the sole question is whether, although we are not
bound in law by the decision in that case, it so recom- .
mends itself to our judgment that we ought to adopt
it as a correct exposition of the law, or on the contrary
that we must pronounce our judgment to be adverse
to it and therefore must reject it as not being a correct
exposition of the law upon the subject. If we are of
opinion that it is a sound exposition of the law
although not bound in law we are, in foro conscientie,
bound to follow it. We must concur in the judg-
ment wherein it says that the question whether com-
pliance with the stipulation as to notice of the hap-
pening of the accident is a condition precedent is
purely a question of construction, and that it is for
the court to say looking at all the terms of the policy
what the true meaning of the contract is—or in other
words what the true intention of the parties to the
contract was to be gathered from the terms of the
policy.

Now in the clause of the policy as to giving notice
of the occurrence of the accident there are no words
used expressing the intention of the parties to be that
compliance in this particular is a condition precedent
to the right of the assured to recover anything under
the policy, whereas in the clause relative to the fur-
nishing proof of claim there are used words plainly
expressing the intention of the parties to be that com-

(1) 19 Q. B. D. 237.
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pliance with that clause is such a condition prece-

Eurrovers’ dent. Now this difference in the mode of expression

LiaBILiry
ASSURANCE
CORPORA-
TION
2.
TAYLOR.

Gwynne J.

as to these two clauses reasonably points to a differ-
ence in intention as to their respective effect. But in
addition to this it appears by clause E that the policy
was intended to cover an accident occurring anywhere
‘“ within the limits of the civilized world.” In such
a case it was very reasonable that thirteen months
should be allowed for furnishing proof of claim,
and it is reasonable to infer that this was the
reason for allowing such a length of time, but the
period limited for furnishing proof of elaim applies
equally to every case irrespective of all question as to .
the place where the accident occurred. No distinction
is made in the policy in any manner affecting the time
within which either notice of the occurrence of the acci-
dent, or proof of claim must be given having regard to
the place where the accident should occur, namely,
whether in the remotest part of the civilized world or
upon the very premises of the defendants. Now how
can we with any reasonable regard to the intention of
the parties to be gathered from the terms of the policy
hold that if an accident should occur in some remote
part of the civilized world notice of the occurrence of
the accident must be given within thirty days of its
occurrence, or in default, that all right of recovery is
forfeited, while thirteen months are expressly given
by the clause for furnishing proof of claim? This I
confess appears to me to be so plainly inconsistent
with a reasonable construction of the contract that for
this reason coupled with those given in Stoneham v.
Ocean Insurance Co. (1), I am of opinion that the
appeal ahould be dismissed. It is said that the effect
of this .contruction would be to eliminate the stipu-
lation as to notice of the occurrence of the accident
wholly from the contract, but this is by no means the

(1) 19 Q. B. D. 237.



VOL. XXIX.] SUPREME COURT OF CANADA. 111

case for if the company should sustain any damage by ~ 1898
reason of a non-compliance with that stipulation they EMPLOTERS’
can recover compensation for such damage in an action J{JSI:;’;T;“}IE
instituted for the purpose. In the present action if in Corrora-
the courts of the Province of Ontario such compen- ¥
sation could be recovered upon a counter-claim, but if TAYLOR
the defendants have received no damage by reason of Gwy_,; I
such non-compliance it is not reasonable that they ——
should recover anything, much less that the non-com-
pliance should constitute a forfeiture of all claim
under the contract when the defendants have not in
express terms declared in the policy their intention
to be that it should have such an effect; why should
the defendants’ vagueness in expressing their intention
operate thus by implication and not by express terms
as a forfeiture of the policy for their own benefit and
to the prejudice of the assured. ‘

In the present case it is quite possible that the
notice may have been given on the 31st day from the
occurrence of the aceident, and that the defendants
called for certain specific. proof which was furnished
by the plaintiff; the issues joined upon the pleas
which the defendants pleaded but obtained leave to
withdraw, may have shown this. We cannot tell,
for the pleas withdrawn and the issues thercon.are
not before us, but however this may be I am of opinion
that the parties have not by the terms of this policy
plainly expressed their intention to be that non-com-
pliance with the stipulation as to notice of the occur-
rence of the accident shall constitute a forfeiture of all
right to recover anything under the policy, and that
therefore the judgment of the court in. New Bruns-
wick upon the demurrer should be sustained and the
appeal dismissed with costs.

Appral allowed with costs.
Sohcltor for the appellant: H. H.. McLean.
" Solicitor for the respondent: A. G- Blair.
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HER MAJESTY THE QUEEN (RE

SPONDENT) +.eo ceevssesosearaesannons « ; APPRLLANT;

AND

ALEXANDER SMYTHE WOOD-
BURN (SUPPLIANT) ........ crereaaees

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Contract-—Public work—Formation of coniract— Ratification—DBreach.

% RESPONDENT.

On November 22nd, 1879, the Government of Canada entered into a
contract with C. by which the latter undertook to do all the
Government binding for five years from said date. The contract
was executed under the authority of 32 & 33 Vict. ch. 7, sec. 6,
and on November 25th, 1879, was assigned to W. who performed
all the work sent to him up to December 5th, 1884, when, the
term fizxed by the contract having expired, he received a letter
from the Queen’s Printer as follows: “I am directed by the
Honourable the Secretary of State to inform you that, pending
future arrangements, the binding work of the Government will
be sent to you for execution under the same rates and conditions
as under the contract which has just expired.” W, performed
the work for two years under authority of this letter and then
brought an action for the profits he would have had on work
given to other parties during the seven years,

Held] that the letter of the Queen’s Printer did not constitute a con-
tract binding on the Crown ; that the statute authorising such
contracts was not directory but limited the power of the Queen’s
Printer to make a contract except subject to its conditions; that
the contractor was chargeable with notice of all statutory limita-
tions upon the power of the Queen’s Printer, and that he could
not recover in respect of the work done after the original contract
had expired.

On October 30th, 1886, an Order-in-Council was passed,”which recited
the execution and assignment of the original contract, the execu-
tion of the work by W. after it expired, and the recommendation
of the Secrétary of State that a formal contract should be entered
into extending the original'to December 1st, 1887, and then

*PrESENT ;—Sir Henry Strong C.J. and Taschereau, Sedgewick,
King and Girouard JJ.

’
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authorized the Secretary of State to enter into such formal con- 1898
tract with W. but subject to the condition that the Government Ton
should waive all claims for damages by reason of non-execution Qummw
or imperfect execution of the work, and that W. should waive all .
‘WOoODBURN,

claims to damages because of the execution of binding work by
other parties up to the date of said execution. W. refused to
accept the extension on such terms.

Held, that W, could not rely on the Order-in-Council as a ratification
of the contract formed by the letter of the Queen’s Printer ; that
the element of consensus enters as much into a ratification’of a
contract as into the contract itself ; and that W. could not allege
a ratification after expressly repudiating its terms and refusing to
be bound by it.

After an appeal from the final judgment of the Exchequer Court was
lodged in the Supreme Court the Crown obtained leave to appeal’
from an order of reference to ascertain the amount of the sup-
pliant’s damages. )

Held, that the Judge of the Exchequer Court had authority to allow
the appeal and it was properly before the Supreme Court.

AAPPEAL from a decision of the Exchequer Court of
Canada (1) in favour of the suppliant.
The facts of the case are sufficiently set out in the
above head-note and in the judgment of the court.
‘When the appeal was called for hearing a motion was
made on behalf of the respondent to quash the appealin
so far as it related to the judgment of the Exchequer
Court of 16th April, 1896, on the ground that it came
too late and could not be entertained by the Supreme
Court. It appeared that under a reference in that
judgment the referee in his report found that respondent
is entitled to be paid $88,829.03, being $28,553.58,
damages for loss of profits between 1st December, 1879,
and 1st December, 1884 (in respect to which finding
no appeal was asserted by the Crown), and $15,275.45,,
damages for loss of profits between 1st December, 1884,
and 9th November, 1886. The appellant and the re-
spondent each appealed from the referee’s report, and
by a judgment of the Exchequer Court'delivered on

(1).6 Ex. C. R. 12,

8
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1898  the 29th November, 1897, the report was confirmed
Tww  and judgment entered in the respondent’s favour for
QU;“'EN the total sum of $38,829.08 and costs.
Woobsuex. The present appeal was instituted on the 22nd De-
~  cember, 1897, by the Crown, by notice filed pursnant to
50 & 51 Vict. ch. 16, sec. 53, and limited to that portion
of the judgment of 29th November, 1897, as to damages
between the 1st of December, 1884, and the 9th of
November, 1886. On 10th of January, 1898, after this
appeal -had been inscribed for hearing the Attorney
General for Canada applied to the Exchequer Court
Judge to amend the judgment of 16th April, 1896,
or to extend the time for appealing therefrom, and on
17th January, 1898, the Exchequer Court Judge made
an order dismissing the application to amend, but
* extending, until the 1st February, 1898, the time for
appealing from the judgment so far as it dealt with
that part of the respondent’s claim based upon breaches
of contract between 1st December, 1884, and 9th
November, 1886.
Hogg @.C. and Sinclair for the motion. This ap-
peal ought to be governed by the decision in The
Queen v. Clark (1), and the only question properly
open is asto the accuracy of the referee’s report respect-
ing the amount of damages for the period between 1st
December, 1884, and 9th November, 1886.
 After the appeal was in this court the Exchequer
Court Judge was functus officio, and the order made by
him on the 17th January, 1898, is null and should be
disregarded. Lakin v. Nuttall (2) ; Walmsley v. Griffiths
(8) ; Starrs v. Cosgrave Brewing and Malting Co. (4);
Mayhew v. Stone (b) ; City of Toronto v. Toronto Street
Railway Co. (6); McGarvy v. Town of Strathroy (7);

(1) 21 Can. 8- C. R. 656. (4) Cass. Dig. (2 ed.) 697.
(2) 3 Can. 8.C. R. 691. . (5) 26 Can. 8. C. R. 58.
(3) Cass. Dig. (2 ed.) 697. (6) 12 Ont, P. R. 361.

(7) 6 0. R. 13,
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Agricultural Insurance Co.v. Sargent (1). The time for 1898

appealing cannot be extended under the provisions of  Tax
the statute, 50 & 51 Vict. ch. 16, s. 51, unless the ap- QU,f.EN
plication for extemsion be made within thirty days Woobsuex.
from the date of judgment. Glengarry Eleciion Case
{2); Re Oliver & Scotl’s Arbitration (8).

Hon. Charles Fitzpatrick Q.C. (Solicitor Greneral of
Canada), and Newcombe @.C. (Deputy of the Minister
-of Justice), contra.

THE CoUurT was of opinion that the order enlarging
the time for appealing was within the competence of
the Exchequer Court Judge and ordered the hearing
to proceed upon the merits.

Newcombe @.C. for the appellant. The appeal is
limited to that portion of the judgment which holds
that the present respondent is entitled to recover
damages for alleged breaches of a contract, which con-
tract the respondent-claims came into effect by reason
-of the Queen’s Printer’s letter of 5th December, 1884.
No question arises as to payment for any work done.
‘What he claims and has been adjudged entitled to,
and what the Attorney General resists, is payment of
the profit which the respondent would have earned
had he been given work which, after the date of the
Queen’s Printer's letter, . was given to others. The
expired contract referred to in the letter was dated
22nd November, 1879, and covered a period of five
years from 1st December of that year. It was made
pursuant to 82 & 88 Vict. ch. 7, sec. 6.

The Queen’s Printer’s letter was not authorized by the
‘Governor-in-Council, nor was any extension of the con-
tract of 22nd November, 1879, or any further contract
with the respondent. There was no public notice or

(1) 16 Ont. P. R. 397. (2) 14 Can. S. C. R. 453.
(8) 43 Ch. D. 310,
81 L
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advertisement for tenders for the purpose of the
arrangement evidenced by the Queen’s Printer’s letter.
The statutory requirements were not in any respect
complied with. See Frend v. Dennett (1); Young v.
Mayor, etc., of Leamington, Spa. (2); The Queen v. Mc-
Lean (3) at pages 234-285. Yet the judgment gave
$15,275.45 damages against the Crown for the period
subsequent to 1st December, 1884, and must be wrong
in so far as it finds the respondent entitled to these
damages and that the portion of the claim relating to
the period in question. Nothing was or is conceded
as to the existence of any contract after 1st December,
1881. The Queen’s Printer’s letter merely expresses
his intention as then existing. It does not bind the
Government to anything. It was not intended either
as a contract or the basis for a contract. It is uncer-
tain and void as a contract. Beach on Contracts, sec.
80; Fell v. The Queen (4). The future arrangements.
intended could not have been mutual arrangements,
otherwise the contract could mnever be terminated
except by agreement of both parties. The arrange-,
ments must, therefore, have been such as either péu-ty
might make independently. It was open upon the
terms of the letter for the Crown to arrange at any
time that the respondent should not receive the whole
or any part of the work, or for the respondent to
arrange that he should not receive it. If that be the
construction cadet questio, because the damages com-
plained of are given in respect of work done otherwise
than by the respondent under arrangements made by
the Government after 5th December, 1884. See Hen-
ning v. The United States Insurance Co. (5); The People v.

(1) 4C. B. N. 8. 576. (4) 24 Law J Jourdal, 420 ; L.
(2) 8 App. Cas. 517. T. Journal, 202,
(8) 8 Can. 8: C. R. 210. (5) 4 Am. Reps. 332.
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Flagg (1) at page 591; Brady v. Mayor, efc., of New 1898
York (2) at page 816 ; Haguev. City of Philadelphia (3) Tug
at page 529; Henderson v. United States (4). Persons QU;"EN
who seek to obtain the obligation of the public must Woonsuzx,
ascertain that the proposed act “is within the scope of =~
the authority which the law has conferred.” Mechem’s
Public Offices and Officers, sec. 829. The Floyd Accept-
ances (5) at pages 679 and 680 ; Mayor, etc., of Baltimore
v. Eschbach (6) at page 282. Contractors dealing with
the Government are charged with notice of all  statu-
tory limitations placed upon the power of public
officers especially where a statute expressly defines
the powers.” Thompson v. United States (7). See
also per Richards C.J. in Wood v. The Queen (8) at
pages 645 and 646.

There is no evidence of ratification or proof of any
transaction on the part of the Government subsequent
to the date of the Queen’s Printer’s letter which is
referable to the idea that the Government had entered
into any engagement to send all the binding work to
the respondent. The contract was void and incapable
of ratification ; Jacques Cartier Bank v. The Queen (9);
The Queen v. Waterous Engine Works Company (10);
The Queen v. Dunn (11). See the observations of Lord
Cairns in Ashbury Railway Carriage and Iron Company
v. Riche (12) at page 672, and per Parker C.J. in
Despatch Line of Packets v. Bellamy Manufacturing
Co. (18) at page 232; and also Beach on Contracts,
sec. 1161. )

The instrument was in the first place void and the
Order-in-Council has none of the requisites of an

(1) 17 N. Y. 584. (7) 9 Ct. of Clms. Rep. 187.
(2) 20 N. Y. 312. ' (8) 7 Can. 8. C. R. 634.

(3) 48 Penn. St. 527. (9) 26 Can. 8. C. R, 84,

(4) 4 Ct, of Clms. Rep. 75. (10) Q. R. 3 Q. B. 222,

%) 7 Wall. 666. NN (11) 11 Caa. 8. C. R. 385.
(6) 18 Md..276. (12) L. R. 7 H. L. 653.

(13) 12 N. H. 205.
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estoppel. Everest & Strode on Estoppel, 4-10, 198,
200, 205, 219. There can be no estoppel in the face of
an Act of Parliament. In re Stapleford Colliery Co.,
Barrows case (1), at page 441; Kerr v. Corporation of
Preston (2), at page 468. The Crown is not bound by
estoppel ; per Holt C. J., at page 295 in Coke’s case (8) ;
Chitty on Prerogatives p. 881 ; Humphrey v. The Queen
(4). The Governor-in-Council had no authority in
October, 1886, at the date of the Order-in-Council to
ratify any contract for Goevernment binding, because
the statute, 82 & 83 Vict. ch. 7, had then been repealed
by the Act respecting the Department of Public Print-
ing and Stationary, 49 Vict. ch. 22, and the Govern-
ment printing establishment instituted where all bind-
ing required for the service of the Government should.
be executed. See remarks of Field C. J. in McCracken
v. City of San Francisco (5), at page 624 ; also Spence
v. Wilmington Cotton Mills (6) ; Eyre & Spottiswode
v. The Queen (7). We refer also to Churchward v. The
Queen (8) ; Aspdin v. Austin (9) ; Dunn v. Sayles (10) ;
Great Northern Railway Co. v. Witham (11): Burton v.
Great Northern Railway Co. (12); Thorne v. City of
London, (18), and Bulmer v. The Queen (14).

- Hogg Q.C. and Sinclair for the respondent. We
contend that there was a contract between the Crown
and the respondent between the 1st of December, 1884,
and the 9th of N ovember, 1886, under which he was
entitled to do all the binding work of the Government,
and in support of that view we rely on the reasons of
the learned Exchequer Court Judge (15).

(1) 14 Ch. D. 432, (8) L. R. 1Q. B, 173,
(2) 6 Ch. D, 463, (9) 5 Q. B. 671

(3) Godb, 289. (10) 5Q. B. 685,

(4) 2 Ex. C. R. 386, (11) L. R. 9 C. P. 16.
(5) 16 Cal. 591. . (12) 9 Ex. 607, .
(6) 115 N. C. Rep. 210. . (13) L. R. 10 Ex. 112.

(7) 3 Times L. R. 5. 304, 447.  (14) 23 Can. 8. C. R. 488, 496.
(15) 6 Ex. C. R. 12. '
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- As to the Queen’s Printer’s Act, 82 & 88 Vict. ch. 7, 1898
secs. 7 & 8, the provisions there made are directory Tam
only with a view to secure system, uniformity and Qvfm
despatch in the conduct of public business. Rex v. Woobuzx,
Loxzdale (1) ; 28 Eng. & Am. Encl. 258 ; State of Wis- =~
consin v. Lean (2) ; Pearse v. Morrice (3) ; Maxwell on
Statutes, (3 ed.) pp. 528-529 ; Wilberforce, Statute Law,
p- 207; Endlich on Statutes, p. 621, s. 487 ; Hardcastle
on Statutes (2 ed.) pp. 261-2, 276 ; See also Caldow v.
Pizell (4) ; Liverpool Borough Bank v. Turner (5); and
Howard v. Bodington (6), at page 211. .

This is one of those cases where the Crown is bound
by the act of a subordinate officer in the discharge of his
duty. - The Queen v. St. John Water Commissioners (7).

But even assuming the provisions of the statute to
be obligatory the obligation only extends to the pass-
ing of an Order-in-Council, and where a contract has
been entered into bul not prefaced by an Order-in-
Council there is nothing in the statute to prevent
such a contract being ratified and affirmed by an Order-
in-Council passed subsequent to the date of the con«
tract ; particularly so is this the case when the Order:
in-Council is passed ratifying the contract after the
parties’ have acted under it for years, as in this case.
Evans Prin. & Agent (2 ed.) p. 87; The Queen v. Lavery
(8). Section 7 of the Actin question empowers the
Grovernor-Greneral-in Council to authorize the making
of contracts for printing and binding without com-
pliance with the provisions of section 6 as to advertise-
ment and tender.. Moreover as the Queen’s Printer’s
Act, 82 & 88 Vict. ch. 7, was repealed by 49 Vict.
ch. 22, which came into force on the 2nd June, 1886;

(1) 1 Burr. 145. " . (5) 30 L.J. Ch. 379.
(2) 9 Wis, 254, (6) 2 P. D, 203. :
(3) 2 Ad. & E. 84. N (7) 19 Can. 8. C. R. 125.

(4) 2 C. P. D. 562. (8) Q.R. 5 Q. B. 310.
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there was no statute in force on the 80th October, 1886,
when the Order-in-Council was passed, which pre-
vented the Governor General from ratifying and
adopting the arrangement for the continuance of the
contract then existing under the terms of the letter. of
5th December, 1884, acted upon by the parties, and so
ratified and adopted such contract conferred and im-
posed upon the respondent the same obligations and
rights as he was subject and entitled to under the con-
tract which had existed from the 1st December, 1879,
to the 1st December, 1884, and which would entitle
him to the damages found due him by the referee’s
report under the authority of the case of The Queen v.
McLean (1). The Order-in.Council was passed with a -
full knowledge of the facts, recognizing and adopt-
ing the extension, and stipulating for a waiver of
claims which could only exist if the respondent was
“contractor,” and the appellant is now precluded by.
it from asserting that there is no liability for breach of
the contract between December 1st, 1884, and Novems=
ber 9th, 1886, under the letter of the 5th December,
1884, and as all parties so understood it. The con-
dition of the parties .and the surrounding circum-
stances must be considered. Baltimore and Ohio Rr.
Co. v. Brydon (2); Nash v. Towne (8) ; Addison on Con-
tracts (9 ed.) p. 41. The appellant, desiring to get the
binding work done, took the initiative and so wrote
the letter and led the respondent to believe that he
would get all the work,v and the words of the instru-
ment must be construed most strongly against the
party using them. Ford v. Beech (4); Garrison v. .
United. States (5). The practical interprefation put
upon the instrument by the parties is entitled to

(1) 8 Can. S. C. R.210.  (3) 5 Wall. 689, "
(2) 65 Md. 198, 215.  (4) 11 Q. B. 852, 866.
: (5) 7 Wall, 688.
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great if not controlling weight. Am. and Eng. Encly. 1898

p. 519. TrE
~ The judgment of the court was delivered by: QU:EN
" ‘WOODBURN.

SEpeEWICK J.—On the 22hd November, 1879, one
Charles Henry Carriere entered into a contract with
the Crown by which he undertook to execute all the
binding of the Statutes of Canada, Imperial Statutes,
Orders-in-Council, Treaties and other similar printed
documents, and all the binding required to be done by
the several Departments of the Government of Canada
of all the several quantities of work and materials
specified in the-. schedules. annexed to the. contract.
The contract was made pursuant to 82 & 388 Vict. ch.
1, sec. 6, which is as follows:

" The printing, binding and other like work to be done under the
superintendence of the Queen’s Printer shall, except as hereinafter men-
tioned, be done and furnished under contracts to be entered into,
under the authority of the Governor-in-Council, in such form and for
such time as he shall appoint after such public notice or advertise-
wment for tenders as he may deem advisable, and the lowest tenders
received from parties of whose skill, resources aud of the sufficiency

of whose sureties for the due performance of the contract the
‘Governor:in-Couneil shall be satisfied, shall be accepted.

Al the conditions required by this enactment was
duly complied with prior to the execution of the con-
tract. On the 25th Noveinber, 1879, Mr. Carriere,
with the assent of the Government, assigned his
interest. in the contract to the present suppliant, who
thereupon proceeded to do the work and supply the
materials referred to therein. ~On the 5th December,
1884, Mr. Brown Chamberlain, the Queens PrmterL
wrote ihe suppliant as follows : o

I am directed by the _Honourablev the Secretary of State to inform
you that pending future arrangements the binding work of the

Government will be sent to you for execution under the same rates
and conditions as under the contract which has just now expired.
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1898 . Subsequently to thisletter the suppliant continued to
Teex  perform the work for the Government upon request as
QU:,“'EN he had previously done under the contract. For all of
Woopsusay. this work he has been paid; and the only claim now
Sedg—e—wick 7. made is for profits which he would have earned had
= hebeen given work which after the date of the letter
of the Queen’s Printer was given to others. It is
admitted by the suppliant that his claim rests solely
upon the alleged  coniract contained in the letter of
the Queen’s Printer above set out. The first question.
to be considered is as to whether that letter admittedly
acted upon for a time by the suppliant creates a con-
tract binding upon. the Crown. \
. 'We are all of opinion that the letter does not con-
stitute such a contract. The letter was not authorized:
by the Grovernor-in-Council, nor did the Governor-in-
Council authorize any extension of the contract on the
22nd November, 1879, nor any further contract with
the suppliant. There was no public notice or adver-
tisement for tenders for the work referred to in the
letter of the Queen’s Printer. In fact the statutory .
requirements were not in any respect complied with.
In our view the statute is not directory, as contended
by the suppliant, but limits the power of the Queen’s
Printer to make a contract except subject to its con-
ditions. It is to be observed that the letter does not
purport to be written on behalf of the Crown or of
the Government ; and in so far as the Queen’s Printer
purported to enter into a contract he not only exceeded
his authority and violated, whether knowingly or not,
makes no dlﬁerence the provision of the. enactment'
in question. But the supphant must be held to have‘
known that he so exceeded his a.u’rhorlty, and to have
proceeded with the work at his'peril: We have not
here to deal Wlth an. executed Gontract, with a claim:’
for goods sold or for- Work done and materials supphedi
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in respect to which other principles may be applicable. 1898
It may possibly be that the Crown, like an individual, Tgs
receiving the benefit of work or goods, may, notwith- QU:"EN
standing the statute, be bound to recoup the person WOODBURN.
from whom the bengﬁt has been received. So far as Sedgtefiv—i(:k 1.
the present case is concerned the Crown has paid —
everything due for work done or materials furnished

and the liability of the Crown for the profits claimed
depends now solely upon the authority which the
Queen’s Printer had to bind the Crown in the manner
claimed by the suppliant. It is perfectly clear that

a contractor dealing with the Government is charge-

able with notice of all statutory limitations placed

upon the power of public officers. Where a statute
expressly defines the power, it is notice to all the

world. Nor had the.Secretary of State, nor the Queen’s

Printer any statutory power to make the contract, and
therefore any claim under it solely must necessarily

fail. If, therefore, the suppliant can sustain his claim

he must do so upon grounds other than those sup-

plied by the letter of the Queen’s Printer. He there-

fore has to contend that the contract was ratified and

that ratification he claims was created by an Order-in-
Council of the 80th October, 1886. This Order-in-
Council is as follows : :

On a report, dated 7th- July, 1886, from the Secretary of State sub-
mitting that a contract was entered into with Charles Henry Carriere,
of the City of Ottawa, on the twenty-second day of November, 1879,
for the binding of the laws of Canada, and the binding required to be
performed by the several Departments of the Government of Canada,
for and during the term of five years reckoned and computed from
the first day of December, 1879 ; that on the twenty-fifth day of
November, 1879, the said contract was transferred by the said Charles
Henry Carriere to Alexander S. Woodburn, and Her Majesty having
consented thereto, the said Aiéxander S. Woodburn, on the thirtieth
day of September, 1880, and Francis Clemow, of the City of Ottawa,
as his surety, covenanted with Her Majesty that the said Alexander S,
Woqdburn would perform, keep and abide by all and singular the
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covenants, agreements and conditions contained in the first above
mentioned contract, in place and stead of the said Charles Henry
Carriere,

That the said contract expired on the first day of December, 1884,
but that since that time the work has been executed under an under-
standing between the Secretary of State and the said Alexander S,
Woodburn that the said contract should be continued until other
arrangements should be entered into by the Government for the
execution of its printing and binding.

That it is urged by the said Alexander 8. Woodburn, among other
reasons for this extension, that in expectation of this extention he
has at very considerable expense increased his plant and enlarged his
business premises.

The minister further submits that it is expedient that the said.
understanding should be embodied in a formal contract, and that
(pendingarrarigements to be made under the 'Act, chapter.22, of the
last session of Parliament) the first above mentioned contract and the
covenant by and with the said Alexander 8. Woodburn should be
extended until the first day of December, 1887, the day upon which
the extended contract for printing will expire.

The minister therefore recommends that he be authorized to enter
into an agreement with the said Alexander S. Woodburn for the con-
tinued execution of the said binding work up to and until the date
last above mentioned, conditional that on the one hand the Govern-
ment waive all claims to damages for non-execution or imperfect
execution or delays in the execution of this contract by the said
Alexander S. Woodburn during the continuance of the said contract
and its extension to this date ; and that the said Alexander 8. Wood-
burn on his part waives and renounces all claim or pretended claim
which he may have to damages because of the execution by others than
himself under orders of the Departments of the Government of bind-
ing work coming within his contract up to and until the same date,
and any claim he may have to the binding of the Consolidated
Statutes of Canada now about to be printed, the binding of whlch
should be given by tender.

The committee advise that the required authority be granted under
the conditions above spec1ﬁed

" On bemg notified of this Order-m-Councll the sup-
pliant wrote to the Queen’s Printer, on 16th November,
1886, a letter in which he said :—

- With reference to your letter of the 9th instant, enclosing for my
information a copy of an Order-in-Council passed on the 30th October
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1886, stating the terms on which the Government would: be willing to
extend my contract for departmental binding until 1st December,
1887, I have now the honour to inform you that, having given the said
Order-in-Council my most careful consideration, I am quite unable to
accept an extension of the contract on the terms proposed. * * ¥
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The suppliant now advances the proposition, and SedgevnckJ

bases his right to recover upon the contention, that the
Order-in-Council was a ratification of the original
letter of the Queen’s Printer and thereby validated
his claim.

Without more than referring here to the point that
the provisions respecting public advertisements were
not complied with, we are clearly of opinion that
there can be no ratification of a contract by one of the
parties without the assent of the other party. The
element of consensus enters as much into a ratification
of a contract as into the contract itself; and it is out
of the question for the suppliant to allege a ratification
here when he eéxpressly repudiated its terms and
refused in any way to act upon or be bound by it.
The Order-in-Council is nothing more than an unac-
cepted offer of settlement. It may doubtless be used
by the suppliant as an admission of the facts therein
stated as any other statement may be used as evidence,
but these are the only benefits that the suppliant can
claim from it. To say under the circumstance that it
is a ratification of a letter which a Government officer
had no authority to write, and was by statute in
express terms forbidden to write except upon the com-
pliance with precedent conditions, is opposed to funda-
mental and elementary principles of law.

Upon the main question therefore the suppliant’s
case fails, and the appeal must be allowed.

- The question was raised at the argument as to
whether the case was properly before this court. We
expressed the opinion at the argument and are all of

opinion that the learned judge of the Exchequer Court
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1898  had ample authority to make the order allowing the
Tre  appeal to this court, and that the case was properly
QUEEN before us.
Woopsumx, The appeal will be allovved with costs and the
Sedgewick 7. Crown will be entitled to all costs in the court below
= _ so far as this particular portion of the suppliant’s claim
is concerned.
Appeal allowed with costs.

Sohcltor for the appellant: E. L. Newcombe.
Solicitor for the respondent : R. V. Sinclair.

1898  C. J. McCUAIG (DEFENDANT)............. APPELLANT ;

*M\;;.vll. g AND
*Niﬂ 1 ELIZA BARBER (PLAINTIFF)............. RESPONDENT.
ON 'APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Mortgage—Assignment of equity—Covenant of indemnity—Assignment of

covenant—Right of morigagee on covenant in morigage.

C. executed a mortgage on his lands in favour of B., with the usual
covenant for payment. He afterwards sold the equity of re-
demption to D. who covenanted to pay off the mortgage and
indemnify C. against all costs and damages in connection there-
with. This covenant of D. was assigned to the mortgagee. D.
then sold the lands, subject to the mortgage, in three parcels, each
of the purchasers assuming payment of his proportion of the
mortgage debt, and he assigned the three respective covenants to
the mortgagee who agreed not to make any claim for the said
mortgage money against D. until he had exhausted his remedies
against the said three purchasers and against the lands, The
mortgagee having brought an actlon against C. on his covenant
in the mortgaoe

Held, reversing the judgment of the Court of Appeal (24 Ont. App. R.
492), that the mortgagee being the sole owner of the covenant of
D. with the mortgagor assigned to him as collateral security, had
go dealt with it as to divest himself of power to restore it to the
mortgagor unimpaired, and the extent to which it was impaired
could only be determined by exhaustion of the remedies provided
for in the agreement between the mortgagee and D. The meort-
gagee, therefore, had no present right of action on the covenant
in the mortgage.

*PRESENT :—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.
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APPEAL from the decision of the Court of Appeal
for Ontario (1), reversing the judgment of Mr. Justice
Rose at the trial in favour of the defendant.

The facts of the case are sufficiently set out inithe
above head-note and in the judgment of the court.

Aylesworth Q.C. for the appellant. The trial judge
finds as a fact that when McCuaig assigned DuVernet’s
covenant to the plaintiff he was giving her a collateral
security. If so she cannot enforce payment of the
debt, unless prepared upon payment to restore the
collateral security, and she has, by her subsequent
agreement with DuVernet, put it out of her power to
re-convey this covenant unimpaired and in the same
condition as when she acquired it, and defendant has
thereby become absolutely discharged of all liability
in respect of the original debt. Campbell v. Rothwell
(2) ; Allison v. McDonald (8) ; Newton v. Chorlton, (4);
Mayhew v. Crickett (5). The defendant contends that
upon the conveyance of the mortgaged land to
DuVernet “subject to the mortgage,” he became, as
between himself and defendant, the principal debtor
in respect of this mortgage debt, and defendant merely
DuVernet’s surety for payment of it. From the time
notice of this change of relationship between the parties
was acquired by the mortgagee she counld no longer
treat the original mortgagor as a principal debtor,
but the obligation was imposed upon her to concede
to him the right of a surety for DuVernet. Mathers
v. Helliwell (6); Blackley v. Kenney [No. 2] (7) ; Muttle-
bury v. Taylor (8). After notice she was bound to do
- nothing to prejudice the interests of the surety. Rouse
V. Bradford Banking Co. (9) ; Oakeley v. Pasheller (10) ;

(1) 24 Ont, App. R. 492. . (6) 10 Gr. 172.

(2) 38 L. T. N. 8. 33. (7) 29 C. L. J. 108,
(3) 23 Can. S. C. R. 635. © (8) 22 0. R. 312.
(4) 10 Hare, 646. (9) [1894] A. C. 586.

{b) 2 Swans, 185. : (10) 10 Bligh N. 8. 548.
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Ovérmd, Gurney & Co. v. Oriental Financial Corporation
(1). We rely also upon Small v. Thompson (2) and
Maloney v Campbell (3).

W. H. Irving for the respondent. The appellant
continued liable upon his covenant as a full debtor,
and did not become a mere surety; even if he did
become a surety, the dealings with DuVernet did not
work his release. If theright transferred to respondent
by the appellant became in her hands a security, it
was a collateral security only. The original mortgaged
estate in the hands of the respondent unimpaired was
and remained always the mortgage security, and if that
right constituted a. security when placed in the
respondent’s hands, it was only to the extent to which
the appellant shewed himself injured by the respond-
ent’s dealing with it that he would be entitled to
relief. See Smith v. Pears (4) and cases there cited.
Rouse v Bradford Banking Co. (5) is distinguished from
the present case on account of the higher class of
obligation constituted by the appellant’s covenant.
The right against DuVernet was not, before its assign.
ment to the respondent, the appellant’s property in the
full sense of the word ; such a right has been held not
to be the property of the mortgagor. Ball v Tennant
(6). Even before the assignment any money payable
by DuVernet under his obligation would have been
payable to the respondent.

It is clear that the right assigned did not form part
of the mortgaged estate, and for the reason given in
Chambersburg Ins. Co. v. Smith (%) it would not seem
to be a security at all. The fact that a creditor cannot
return a collateral security to his debtor does not

(1) L. R. 7 H. L. 348 (5) [1894] 2 Ch. 32; [1894] A.
(2) 28 Can. 8. C. R. 219, C. 586. -
(8) 28 Can. S. C. R. 228. (6) 21 Ont. App. R. 602.

(4) 24 Ont. App. R. 82. (7) 11 Pa., St. 120.
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release the debtor, nor does it release a surety for that
debtor. Colebrook, on Collateral Securities secs. 63,
87; Story, Equity Jurisprudence sec. 828; 1 Suther-
land, Damages p. 882, The respondent can only be
liable for acinal loss and the onus is on the debtor
to shew the extent of the injury. Wiltiams v. Price
(1) at page 587, per Leach, V. C. Synod v. De
Blacquiére (2); Capel v. Butler (8); Exz parte Mure
(4). - There was no suretyship. Bagynton v. Morgan
(5) ; Baylies, Sureties, p. 259; Trust and Loan Co. v.
McKenzie (6) at page 170; Trusts Corporation of Ontario
v. Hood (7) at pages 591-598. The alteration neces-
sary to release a surety must be an alteration in the
original contract. Wilson v. Lund Security Co. (8) at
page 157. We contend that DuVernet's obligation is
only an obligation to indemnify McCuaig ; Barham v.
Earl of Thanet (9) at page 624; and that it is not a
“covenant.” See Credit Foncier Franco-Canadien v.
Lawrie (10), and authorities there cited. Barber had
implied authority to deal with the assigned right as
fully as McCuaig himself could have done if he had
retained it. Taylor v. Bank of New South Wales
(11); Carter v. White (12); Polak v. Everett (13).
MeCuaig having assigned away his right of indemnity
cannot  complain if time was given in respect of it
by his assignee; DeColyar on Guarantees (3 ed.) pp.
423, 429, 430; and his right, if any is to prove and
recover-for any injury done him or loss suffered by him.
O'Gara v. Union Bank (14) and authorities there col-
lected ; Rainbow v. Juggins (15). McCuaig must shew,

(1) 1 Sim. & Stu. 581. (8) 26 Can. 8. C. R. 149,
(2) 27 G1. 536. (9) 3 Mylne & K. 607.
(3) 2 Sim. &. Stu. 457. (1M 27 O. R. 498.

(4) 2 Cox 63. (11) 11 App. Cas. 596.

(5) 22 Q. B. D. 74. (12) 25 Ch. D. 666.

(6) 23 Ont. App. R. 167. (13) 1Q. B. D. 669.

(7) 23 Ont. App. R. 589. (14) 22 Can. 8. C. R. 404.

(15) 5 Q. B. D, 138,
9
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1898  in order to escape liability, that he is damnified to the

MoGuoate. extent of $4,400 by Barber's act, even after he has

Bansgn, Teceived back the assigned right in its present shape,

——  and also the additional rights against DuVernet's pur-

chasers procured by Barber ;' Brandt, Suretyship,

(1 ed.) para. 378; Sutherland, Damages, (2 ed.) para.

229; Bradford v. For (1); and Barber can not be

responsible for more than the reinstating of the

right against DuVernet, or the expense of doing this

and any damage to McCuaig, consequent on his act;

Strange v. Fooks (2); Ryanv. McConnell (3); Molsons

Bank v Heilig (4) and authorities there cited. These’

cases authorize reference as to damages, and if the

provision in the judgment directing reference is not

sufficient to fully protect McCuaig, the judgment of this

court can direct any necessary variations under section -

sixty of “ The Supreme and Exchequer Courts Act.” ¢
The judgment of the court was delivered by

GwYNNE J.—By an indenture of mortgage bearing
date the 18th day of March, 1889, the defendant
mortgaged certain lands therein mentioned to the
plaintiff in security for the payment to the plaintiff
of the sum of three thousand two hundred and
fifty-six dollars with interest thereon, and coven-
anted with the plaintiff to pay the said mortgage
money thereby secured with interest in accordance
with the proviso of said indenture of mortgage; after-
wards the defendant sold the said lands and premises
subject to the said indenture of mortgage and to the
payment of the monies thereby secured to one DuVer-
net who thereby covenanted with the defendant his
executors, administrators and assigns, that the said
DuVernet would assume the said mortgage and pay

(1) 38 N. Y. 289, (3) 18 O. R. 409,
(2) 4 Giff. 408, (4) 26 O. R. 276.
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the monies thereby secured and indemnify and save
harmless the defendant from all loss, costs and damages
in connection therewith. Afterwards the said defend-
ant at the request of the plaintiff did by a deed under
his hand and seal assign, transfer and set over to the
plaintiff, her executors, administrators and assigns, the
said covenant of the said DuVernet made to the de-
fendant to pay off and satisfy the said indenture of
mortgage and all the rights which the defendant had
to compel the said DuVernet to pay off the said
mortgage monies and interest, either under a sale or
conveyance of the said lands or otherwise, and all
benefit and advantages to be derived therefrom,
together with full power and authority to enforce the
said covenant or right against the said DuVernet.
Afterwards the said DuVernet by deed of bargain and
sale sold and transferred the same lands and premises
subject to the said indenture of mortgage made by the
defendant tothe plaintiff in three several parcels as
follows : ‘

1. One part to one Davidson subject to the payment
by the said Davidson of the sum of $1,650.00 parcel of
the principal sum of $3,256.00 secured by the said
mortgage executed by the defendant to the plaintiff,
which sum of $1,650.00 with interest thereon the said
Davidson assumed and covenanted to pay with interest
thereon. '

2. One other parcel to one Maddsford subject to the
payment by the said Maddsford of the sum of $525,
other parcel of the said principal sum of $3,256.00
secured by the defendant’s mortgage to the plaintiff,
which sum of $525 with the interest thereon the said
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Maddsford assumed and covenanted to pay with the

interest thereon.
8. Another parcel to one Bell subject to the pay-

ment by the said Bell of the sum of $1.081.00,
04 ‘
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other parcel of the said principal sum of $8,256.00
secured by the mortgage executed by the defendant
to the plaintiff, which sum of $1,081, with the
interest therecon the said Bell assumed and cove-
nanted to pay. Afterwards the said DuVernet, at the
request of the plaintiff, by an indenture duly made
and executed by and between the said plaintiff and
the said DuVernet, after reciting that it had been
agreed between the said parties that the said DuVernet
should assign to the plaintiff the said respective
covenants made by the said Davidson, Maddsford and
Bell respectively for payment of the said respective
parcels of said mortgage money and interest, and that
the plaintiff, her executors, administrators or assigns,
should not nor should any of them make or cause to
be made any claim for the said mortgage money or
interest or any part thereof, or any claim relating
thereto, against the said DuVernet, his heirs, executors
or administrators or his or their real or personal
property umnless and until she should have exhausted her
remedies against the persons aforesaid and against the
said lands ; and after reciting further that by assign-
ment of even date the said DuVernet had assigned to
the said plaintiff the said covenants of the said re-
spective parties and all his the said DuVernet’s rights
thereunder it was witnessed that in consideration of
the premises the said plaintiff did for herself, her
hejrs, executors, administrators and assigns, covenant
and agree with the said DuVernet that she, the plain-
tiff, would not make or cause to be made any claim
whatever upon the said mortgage or in relation thereto
or-against the said DuVernet, his heirs, executors or
administrators or against his or their real or personal

< property unless and wuntil she should have exhausted her

remedies by all reasonable and proper proceedings
against -the said Davidson, Maddsford and Bell te-
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spectively their and each of their executors, admin- 1898
istrators and assigns and agasnst the said lands, and that McCyare,

she would make no claim against the said DuVernet , >
for any costs of such proceedings. —_—
Gwynne J.

The plaintiff has now sued the defendant upon the =~ 7
covenant in his mortgage and the defendant insists that
the plaintiff by the above agreement with DuVernet,
upon the faith of which she obtained from him an as-
signment of the covenants of Davidson and the others,
has deprived herself of the right of asserting the present
cause of action until she shall have exhausted all her
remedies against the lands and under the covenants of
Davidson and the other purchasers from DuVernet as
provided in the agreement. Of this opinion was the
learned trial judge, Mr. Justice Rose, who accordingly
dismissed the action. This judgment, however, was
reversed by the Court of Appeal which gave judgment
for the plaintiff for the full amount of the money
secured by defendant’s mortgage and interest subject
to a reference to the master as to what amount, if any,
the defendant’s remedy against DuVernet upon the
latter’s covenant with the plaintiff has been prejudiced
by the agreement between the plaintiff and DuVernet,
or rather it would seem by the plaintiff not pursuing
her remedies under the provisions of that agreement.

It requires, I think, no reference to the master to see
that as the plaintiff is assignee of DuVernet’s covenant
with the plaintiff she and the defendant are bound by
that agreement which in effect provides that no remedy
shall beé sought under DuVernet’s covenant with the
plaintiff until all remedies against the lands them-
selves and under the covenants of the purchasers from
DuVernet shall be exhausted. In effect, therefore,
Du Vernet’s covenant to the defendant can be enforced
solely for the recovery from DuVernet of so much as
' mpon a sale of the lands themselves and the exhaust-
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ing of the remedies against the other covenantors with
DuVernet, the amounts so realised shall be insuffi-
cient to pay the defendant’s mortgage in full.

The plaintiff has therefore prejudiced the defend-
ant’s remedy against DuVernet to this extent that
until the remedies pointed to in the deed between the
plaintiff and DuVernet shall be exhausted it cannot
be ascertained whether any amount, and if any,
how much, can be recovered in an action upon

‘DuVernet’s covenant with the defendant whether

such action be brought by the plaintiff as assignee
of the defendant or by the defendant who never
can bring such an action unless under an assign-
ment from and as assignee of the plaintiff who
is possessed of all interest in DuVernet's covenant
with the defendant. The plaintifi’s assigns are bound
by her covenant with DuVernet not to make any
claim against him on his covenant until all the reme-
dies against the lands and against the covenantors
with DuVernet are exhausted by due process of law,
by which alone can be determined the amount, if any,
to which DuVernet is liable under his covenant with
the defendant of which the plaintiff is at present sole
and absolute owner. The plaintiff has so dealt with
the collateral security placed in her hands at her
request by the defendant that she héds by her agree-
ment with DuVernet divested herself of all power to
restore it to the defendant unimpaired, and the extent
to which it has been impaired can only be determined
by an exhaustion of the remedies as provided in the
agreement between the plaintiff and DuVernet. We
are of opinion therefore that the appeal must be
allowed with costs and the judgment of Mr. Justice
Rose restored. ' :
Appeal allowed with costs.
Solicitor for the appellant: Hubert H. Macrae.
Solicitors for the respondent : Kilmer & Irving.-
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AND *Qct. 12,

EVAN JOHN PRICE wvveeeeeeveveersnanns RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Municipal corporation—By-law — Construction of statute— Art. 4529,
R. 8. Q.—Approval of electors—Appeal as to costs.

Under the provisions of Art, 4529 of the Revised Statutes of Quebec

’ money by-laws for loans by town éorporations require the
approval of the majority both in number and in value of the
municipal electors who are proprietors of real estate within the
municipality, as ascertained from the municipal rolls.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side), affirming the
judgment of the Superior Court, District of Quebec,
which declared absolutethe injunction restraining the
Town of Chicoutimi from issuing bonds in payment
of a bonus to the Chicoutimi Pulp Company and
annulled the bonus by-law.: ‘

" The by-law in question purported to grant a bonus
of $10,000 to the company by an issue of debentures of
the town bearing interest at 4% per cent per annum,
with the necessary sinking fund to extinguish the
loan in fifty years, said interest and sinking fund to be
raised by direct taxation upon the rateable real estate
within the municipality.

"~ The municipal rolls shewed that at the time of the
voting on the by-law the total number of electors who
were owners of real estate and entitled to vote thereon
were 212, and the total valuation of taxable real estate

*PRESENT :—Sir Henry Strong C.J., and Taschereau,- Sedgewick,
King and Girouard JJ.
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owned by them amounted to $228,955. A poll was
held the result being that 109 electors owning real
estate of the aggregate values of $112,085 voted in
favour of the by-law, while 62 qualified electors own-
ing real estate valued at $75,120, voted against it and
this total valuation against the by-law together with
the total valuation of the lands of the electors who did
not poll their votes amounted to $116,920, and thus
although a majority of the qualified electors approved
the by-law yet they did not represent the majority in
value of all the real estate shewn upon the valuation
roll of the municipality. In the Superior Court it was
held by the learned trial judge that the by-law had
not been approved as required by art. 4527 of the
Revised Statutes of Quebec which provides. that
“loans, whether by the issue of debentures or other-
wise, are only made under a by-law of the council to
that effect approved by a majority in number and in
real value of the proprietors who are municipal elec-
tors,” and the injunction was declared absolute with
costs.
* The present appeal was taken by the Corporation of
the Town of Chicoutimi against the decision of the
Court of Queen’s Bench affirming the Superior Couit
judgment

Geoffrion Q.C. and . Belleau @.C. for the appellants.
It is admitted that the majority in number and in
value of the proprietors who voted, approved the
by-law, but the contention is that the majority required
is not of those who voted but of those who had the
right to vote. We think that interpretation contrary
to the usual meaning of the word “ majority” as used
in the statute and contrary to jurisprudence. See

Am. & Eng. Encycl. (ed. 1888) wo. * Elections,” tit.

xxiv, as to ‘“ meaning of phrases;’ also Beach, Public
Corporations, secs. 901 and 1056 ; Thompson on Cor-
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porations, (ed. 1895) sec. 725 ; Price v. La Ville de Chi- 1898

coutimi (1) ; arts. 4582 and 4586 R.S.Q. TrE
Whe.re .the act depend.s upon the prioT s.anct.ion of cgfgm‘l’ﬁl
“a majority of the qualified voters” residing in the v

municipality, the presumption is that all who vote are PEE )

legal voters, and that those who do not vote acquiesce
in the result and that a majority of those actually
voting is sufficient, though in point of fact it may not
be a majority of all who would be entitled to vote.
1 Dillon, (4 ed.) p. 78 note, and p. 856, sec. 277T;
Walker v. Oswald (2); Angell and Ames, (10 ed.) pp.
501 and 505 ; 2 Kent ‘Commentaries,” p. 367; Mora-
wetz, no. 8564 ; Girouz v. Town of Farnham (8) ; Hadley
v. La Ville de St. Paul (4). )

Languedoc Q.C. and Stuart Q.C. for the respondent.
The provisions of the statute do not permit of the con-
tention that the majority required is of those who vote
only. The Atlantic & North West Railway Co. v. The
Town of St. Johns (5).

In any event this appeal is wholly unwarranted as
there is evidence in the record that negotiations have
taken place between the Town Council and the Com-
pany. for which the bonus was intended that make the
by-law now unnecessary and useless and leave nothing
but a question of costs in dispute; the original matter
in dispute has disappeared and the appeal should not-
be entertained ; Moir v. Village of Huntingdon (6). -

The judgment of the majority of the court was
delivered by :

Tre CHIEF JUSTICE (Oral)—We are all except
my brother King, agreed that the interpretation placed
by both courts below upon the statute is correct and

(1) 2 Rev. de Jur, 551. (4) Q. R. 13 8.C, 88.
(2) 2 Cent. Rep. (Md.) 123. (%) Q. R. 3Q. B. 397.
(3) 9 Legal News 179, (6) 19 Can. 8. C. R. 363.
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1898  consequently we do not require to hear counsel for
Tz the respondent. '

CE;’(ET‘I’;I The majority of the court are of opinion that the

v. construction of article 4529 of the Revised Statutes of

PRice. Quebec is very plain and that the courts below

T}:ﬂgl‘i.ef rightly interpreted that provision as meaning that the

‘== by-law required the approval of the majority in

number and in value of the electors in the munici-

pality who were proprietors of real estate as ascer-

tained from the municipal rolls. . The Company for

which the bonus was intended have declined to carry

out the arrangement which makes the by-law useless

and leaves nothing but a question of costs in dispute.

The appeal is dismissed with costs.
Appeal dismissed with costs.

Solicitors for the appellants: Belleau, Stafford &
' Belleau.

Solicitors for the respondent : Caron, Pentland & Stuart.
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EDMUND GUERIN (PLAINTIFF).........APPELLANT; 1898

AND . ®Mann
. *Nov. 21,
THE MANCHESTER FIRE ASSU- —

RANCE COMPANY (DEFENDANT)., { [VESTONDENT.

' ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Fire insurance—Conditions of wolicy—Notice—Proofs of loss—Change in
risk—Insurable interest— Mortgage clavse — Arbitration— Condition
precedent—Foreign statutory conditions—R. S. 0. (1897) ¢. 203, 5. 168
—Transfer of mortgage—Assignment of rights under policy after loss—
Signification of assignment—Arts, 1571, 2475, 2478, 2483, 2574,
2576 0. C.— Right of action.

‘Where a condition in a policy of insurance against fire provided that
any change material to the risk within the control or knowledge
of the-insured should avoid the poliéy,- unless notice was given
to the company ;

Held, that changing the occupation of the insured premises from a
dwelling to a hotel was a change material to the risk within the
meaning of this condition,

A mortgagee of insured premises to whom payment is to be made in
case of loss “as his interest may appear”” cannot recover on the
policy when his mortgage has been assigned and he has cea.sed to
have any interest therein at the time of the loss.

In the Province of Quebec, an assignment of rights under a policy of
insurance is ineffectual unless signification thereof has been made
in compliance with the provisions of article 1571 of the Civil
Code.

‘Where a condition in the policy provided that no action should be
maintainable against the company for any claim under the policy
until after gn award should have been obtained in the manner
therein provided fixing the amount of the claim ;

Held, that the making of such award was a condition precedent to any
right of action to recover a claim for loss under the policy.

Quaere, per Taschereau J.~—Do Ontario statutory conditions printed
on the back of a policy issued in Quebec and not referred to in
the body of the policy, form part of the contract between the
paxties ?

*PresENT :—Sir Henry Strong C.J. and Taschereau, Gwynne,
Sedgewick and King JJ.
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APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada, (appeal side) (1), reversmg
the judgment of the Superior Court, sitting in review,
and restoring the judgment of the Superior Court,
District of Montreal (1), which had dismissed the
action with costs.

The circumstances under which the controversy
arose and the questions at issue in the case are stated
in the judgment reported.

Rielle and Madore for the appellant. The changein
the risk from a dwelling-house to a hotel was the act
of the owner who was insured, and the performance
of the different acts mentioned in the conditions of the
policy were likewise imposed upon the owner, so that
the omission of these formalities is the fault of the
owner or insured. The mortgage clause contained
in the policy provides that the insurance, as to the
mortagee, shall not be invalidated by any act or
neglect of the mortgagor or owner of the property
insured, nor by the occupation of the premises for pur-
poses more hazardous than are permitted by the policy.
The policy states that the mortgagee interested in the
policy is, and that the loss, if any, should be payable to,
Mr. James McCready, Jr. Consequently, the reasons
given by Mr. Justice Hall, cannot be urged against
McCready, the mortgagee, nor against appellant, his
assignee, who is subrogated in all his rights. ‘

The * Mortgage Clause ” binds the company towards
the mortgagee and is a part of the policy and equity
favours such a clause for the protection of the mort-
gagee who may be an absentee. See Stanton v.
Home Fire Ins. Co. (2); Griswold (rev. ed.), Fire
Underwriters Text Book, Nos. 733 to 744a. Here
although the mortgagee was not bound to give the

(1) Q. R. 5 Q. B. 434, (2) 21 L. C. Jur. 211; 24 L. C.
Jur, 38.
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notice or furnish proof of the loss, he actually com-
plied, as much as it was possible for him to .do, with
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the conditions imposed upon the insured, by sending . ."ir, o

the company a statutory.declaration of all the facts,

CHESTER
IRE ASSU-

mentioning in that notice and declaration that the F;ANGE Co.

insured had died.

Appellant submits, that at the date of the fire Mc-
Cready had still some insurable interest in the mort-
gage transferred. For when he says that at the time
of the fire he had no more interest in that mort-
gage, it is clear, that what he means is that at that
time he had transferred his rights. That transfer was
made to appellant under all the usual legal warranties.
Art. 1574 C. C. says: “ The sale of a debt or other right,
includes its accessories, such as securities, privileges
and hypothecs,” and Art. 1508 C. C. adds ‘‘ the seller
is obliged by law to warrant the buyer against
eviction of the whole or any part of the thing sold.”
So that, not only was McCready bound to warranty
for the amount ofthe sum transferred, but also .at the
date of the fire bound to warranty for the accessories,
amongst which was the policy in question. His
interest in the mortgage transferred remained the same
on account .of his responsibility towards appellant.
This interest was an insurable one and remained prac-
tically the same after the transfer as before, on account
of that warranty. McCready in discharge of this war-
ranty made the assignment of his rights against re-
spondent in virtue of the policy which was served
upon respondent previous to the action, and even if
there were informalities in respect to this signification
that cannot render the transfer irregular. Compare
The Montreal Ins. Co. v. McGillivray (1). Art. 2576
C. C. does not apply to a mortgagee’s claim but
contemplates alienation of the thing insured.

(1) 8 L. C. R. 401; 2 L. C. Jur. 221



142

1898
v~
GUERIN

v,
THE MAN-
CHESTER
FIRE ASsU-
RANCE Co,

SUPREME COURT OF CANADA. . [VOL. XXIX.

We also rely upon. Black v. National Ins. Co. (1);
Vézina v. The New York Life Ins. Co. (2); 2 May on
Insurance (8), secs. 463, 464; The National Ins. Co. of
Ireland v. Harris (4). Asto notice within a reasonable
time see Donahue v. Windsor Co. Mut. Fire Ins. Co.
(5); Wiggins v. Queen Ins. Co. (6); Lafarge v. The
London, Liverpool and Globe Ins. Co. (7).

Martin for the respondent. No notice of loss was

_given to the company as required by the policy nor

were proofs of loss furnished in conformity with the
policy and the requirements of Art. 2478 of the Civil
Code. McCready could not make the proof of loss
under the conditions of the policy, and even if the
insured was dead it would be his heirs who should
comply with these conditions. See Whyte v. The
Western Assurance Co. (8). In any case no proof was
made within the required or any reasonable time. The
condition required notice and pro