OE0Q
1953 125683

CANADA
LAW REPORTS

~5
B A
AT e ]

K

Supreme Court of Canada

Editors

ADRIEN E. RICHARD, B.C.L.
FRANCOIS des RIVIERES, LL.L:

PUBLISHED PURSUANT TO THE STATUTE BY

PAUL LEDUC, Q.C., Registrar of the Court

EDMOND CLOUTIER, C.M.G., O.A,, DS.P,
QUEEN’S PRINTER AND CONTROLLER OF STATIONERY
- OTTAWA, 1953






JUDGES

OF THE

SUPREME COURT OF CANADA

DURING THE PERIOD OF THESE REPORTS

The Right Hon. Tarsauvpeau Rinrrer, C.J.C.
“ Hon. Parrick Kmerwin, J.
“ “ ROBERT TASCHEREAU J.
“« “ Ivan CLeviELanp Rawp J.
“ “ Roy Linpsay Krrrock J.
“ “  Jamms Wirrrep Estey J.
“ “ CuarLEs Horranp Locke J.
« “ JomN RoBERT CARTWRIGHT J.
“ “ GoraLp FauTeux J.

ATTORNEY-GENERAL FOR THE DOMINION OF CANADA:
The Hon. Stuart Sinclair Garson, Q.C.

SOLICITOR-GENERAL FOR THE DOMINION OF CANADA:
The Hon. Stuart Sinclair Garson, Q.C.






ERRATA
in Volume I of 1953

Page 210, fn, (1) should read: *[1953] 1 8.C.R. 127.”

80378—2






NOTICE

—

MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE SUPREME
COURT REPORTS.

A. G. Alberta v. Huggard Assets [1951] S.C.R. 427. Appeal allowed, 24th
March, 1953.

A. G. Alberta v. West Canadian Collieries [1952] 1 D.L.R. 346. Appeal dis-~
missed, 24th March, 1953.

A. Q. Saskatchewan v. C.P.E. [1951] S.C.R. 190. Appeal dismissed, 6th
July, 1953.

Baker v. National Trust Co. and Others [1953] 1 S.C.R. 95. Petition for
special leave to appeal granted, 20th May, 1953.

Brown v. Welstead [1952] 1 8.C.R. 3. Petition for special leave to appeal
dismissed, 24th March, 1953.

Canada Steamship Lines v. The King [1950] S.C.R. 532, Appeal allowed,
21st January, 1952.

Dansereau v. Berget [1951] 8.C.R. 822. Order of Supreme Court varied so
as to confine it to an order dismissing the appeal for want of jurisdie-
tion and omitting that part of the order which affirms the probate of
the Will of 21st August, 1946, 5th October, 1953.

Winnipeg, City of v. C.P.R. [1952] S.C.R. 424, Appeal dismissed, 14th
July, 1953.
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*Jun 5

AND *Oct. 7
THE MINISTER OF NATIONAL } RESPONDENT
REVENUE ........ e aeaaaen. :

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Tazation—Revenue—Income tax—Profit from resale of real estate by
individual—W hether income or capital gain—Whether realization or
change of investment—Whether carrying on business—Income War
Tax Act, RS.C. 1927, c¢. 97, s. 8(1)—Practice—Appeal from Income
Tax Appeal Board a trial de novo.

The appellant was assessed for income tax in respect of profits realized
by him on the sale of three apartment blocks which he had caused
to be built in the City of Vancouver between the years 1945 and
1948. The first of these had been built in 1945 and sold in 1946;
the second had been commenced in 1946 and sold in the summer of
1947 and construction of the third had been commenced in 1948 and
sold in that year before it was completed.

The appellant appealed to the Income Tax Appeal Board contending
that his purpose in building each of the apartments was as an invest-
ment in the expectation of receiving an income from the rentals and
providing living accomodation for himself and his family. The
Board held upon the evidence that the profits were not realized
from the enhancement in value of an ordinary investment but rather
from what was in fact the carrying on of a business. An appeal to
the Exchequer Court from this deeision was dismissed.

Held: The appeal should be dismissed, there being evidence upon which
the Income Tax Appeal Board and the Exchequer Court might
properly hold that the appellant was carrying on the business of
constructing the buildings for the purpose of resale at a profit.

Californian Copper Syndicate v. Harris [1904] 5 Tax C. 159 and Com~
missioner of Taxes v. Melbourne Trust Ltd. [1914]1 A.C. 1001 referred
to.

APPEAL from the judgment of the Exchequer Court of
Canada (1), Sydney Smith, Deputy Judge, dismissing an
appeal from the decision of the Income Tax Appeal Board
and holding that the appellant was assessable for income
tax.

A. 8. Gregory for the appellant.
W. R. Jackett Q.C. and F. J. Cross for the respondent.

*PresENT: Kerwin, Kellock, Locke, Cartwright and Fauteux JJ.

(1) [19511 Ex. C.R. 290.
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The judgment of the Court was delivered by:—

Locke J—The question to be determined in the present
matter is as to whether certain profits realized by the
appellant in the taxation years 1946, 1947 and 1948 were
income, within the meaning of that term as defined by
subsection 1 of section 3 of the Income War Tax Act (c. 97,
R.S.C. 1927 as amended). The subsection, so far as rele-
vant, reads:—

For the purposes of this Act, “income” means the annual net profit
or gain or gratuity, whether ascertained and capable of computation as
being wages, salary, or other fixed amount, or unascertained as being
fees or emoluments, or as being profits from a trade or commercial or
financial or other business or calling, directly or indirectly received by
a person from any office or employment, or from any profession or
calling or from any trade, manufacture or business, as the case may be
whether derived from sources within Canada or elsewhere.

To the income as reported by the appellant in his income
tax returns there was added by the Minister a sum of
$2,000 for the taxation year 1946, $29,500 for the year 1947
and $31,880 for the year 1948, these amounts being profits
made by him on the sale of three apartment blocks, which
he had caused to be constructed in the City of Vancouver
between the years 1945 and 1948. The first of these, the
Promenade Apartments, had been built in the year 1945
and sold in the month of April 1946; the second called the
Seacrest, the construction of which was commenced in 1946
was sold in the summer of 1947 and the third called the
Harcrest, the construction of which was commenced in
March of 1948 was sold by the appellant in that year, before
-completion.

The appellant appealed to the Income Tax Appeal
Board. While the proceedings before that court are in
form an appeal from the decision of the Minister of Na-
tional Revenue, the hearings are in the nature of a trial
in which both parties are entitled to call evidence. In the
present matter, the appellant gave evidence before the
Board in support of his contention that his purpose in
‘building the first of these apartments was as an investment
in the expectation of receiving an income from the rentals,
at the same time affording living accommodation for him-
self and his family in one of the suites, and that it was
due to unforeseen circumstances that it became necessary
for him to sell the property. The two other blocks were
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built with the same end in view, according to the appellant,
and in each case it was necessary for him to sell for reasons
which he had not foreseen when undertaking the con-
struction. The appellant accordingly contended that the
profits realized were in the nature of capital gains and did
not fall within the definition of income in the statute. On
cross-examination it was disclosed that in the year 1943
the appellant had sold an apartment block containing ten
suites which he had had built some four years earlier and
which, the appellant said, had been constructed for the
same purpose as the apartments in question, and that in
that year he had purchased a large house on Hudson Street
which he intended to turn into suites and which, after it
had been remodelled, he had sold.

In a carefully considered judgment the learned Assistant
Chairman of the Income Tax Appeal Board, Mr. Fabio
Monet, Q.C. found that the appellant had realized the
profits in question while engaged in carrying on a business
or activity, within the meaning of subsection 1 of section
3. Mr. Monet, with whose reasons for judgment Mr. W. S.
Fisher, Q.C., the other member of the Board who presided
at the hearing agreed, applying the principle stated in the
judgment of the Lord Justice-Clerk in Californian Copper
Syndicate v. Harris (1), found that these were not profits
realized from the enhancement in value of an ordinary
investment but rather from what was in fact the carrying
on of & business. Considering, however, that the appellant
had been improperly assessed in the sum of $2,000 for the
taxation year 1946, his appeal in this respect was allowed,
the assessment for the year 1947 amended by deduecting
from it the amount of $300. The appeal in respect of the
year 1948 was dismissed.

The proceedings on an appeal in such matters to the
Exchequer Court are in the nature of a trial de novo and
the appellant again gave evidence in that Court (2) and
was cross-examined at length, and further evidence was
given by his wife as to the reasons which had led her
husband to sell certain of the properties. In the reasons
for judgment of Mr. Justice Sidney Smith (2) he expressed
the opinion that on the evidence the appellant was carrying
on a trade, business or calling for the purpose of making

(1) (1904) 5 Tax C. 159 at 165. (2) 119511 Ex. C.R. 290.
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ffg profits during the periods in question, saying that his
Camprers Teasons for this conelusion of fact were substantially those
Mmergs Of the learned Assistant Chairman of the Income Tax

Naroun Appeal Board and that he agreed with the latter’s state-
Revexve Ient as to the applicable principles of law. On the evidence
Lockey. Pefore him he held, however, that for the year 1946 $8,700
——  should be added to the amount of the assessment and a
like amount deducted from that made in the year 1947:

for the year 1948 he considered the amount as found by

the Board should remain unchanged and, with these

variations, dismissed the appeal.

While the proceedings before the Income Tax Appeal
Board under the provisions of the Income Tax Act are by
way of appeal from decisions of the Minister, the pro-
ceedings in the present matter are indistinguishable from
those upon the trial of issues in other courts of record.
By subsection 2 of section 91 of the Act, upon completion
of the steps required by the statute on an appeal to the
Exchequer Court, the matter is to be deemed as an action
in that Court and the proceedings are conducted in the
same manner as in other actions. The question as to
whether the appellant was engaged during the years in
question in carrying on the business of building apartment
blocks with a view to reselling them at a profit is one of
fact. While the decision in Californian Copper Syndicate
v. Harris turned upon the interpretation of Schedule D
of the Income Tax Act of 1842, the passage from the
judgment of the Lord Justice-Clerk, referred to in the
judgment of the learned Assistant Chairman, in my opinion,
expresses the principle which is applicable here. In deliver-
ing the judgment of the Judicial Committee in Commis-
sioner of Taxes v. Melbourne Trust Limited (1), Lord
Dunedin quotes with approval the passage from the judg-
ment in the Californian Copper Syndicate case reading:—

It is quite a well settled principle in dealing with questions of income
tax that where the owner of an ordinary investment chooses to realize it,
and obtains a greater price for it than he originally acquired it at, the
enhanced price i3 not profit in the sense of Schedule D of the Income
Tax Act of 1842 assessable to income tax. But it is equally well estab-
lished that enhanced values obtained from realization or conversion of
securities may be so assessable where what is done is not merely &
realization or change of investment, but an act done in what is truly
the carrying on, or carrying out, of a business.

(1) 119141 A.C. 1001 at 1010.
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The learned members of the Income Tax Appeal Board
having heard the evidence of the appellant did not accept
his statement that he had caused to be built these various
properties for the purposes of investment and concluded
that in truth he was carrying on the business of constructing
them for the purpose of resale at a profit. The learned
Deputy Judge of the Exchequer Court having again heard
the appellant’s evidence in the matter has come to the
same conclusion. Mr. Gregory’s able argument for the
appellant has failed to satisfy me that there is any ground
upon which we are justified in interfering with these
findings.

I would dismiss this appeal with costs.

Appeal dismissed with costs.

Solicitor for the appellant: A. 8. Gregory.

Solicitor for the respondent: F. J. Cross.
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JM.BRIDGE..........ciiiiiiiennnn. APPELLANT;

AND

HER MAJESTY THE QUEEN, ON
THE INFORMATION OF EDWARD REspPoNDENT.
SKALINSKI .............. s

Ox ArpeaL From THE CoUrT OF AppEAL For ONTARIO

Municipal Corporation—Validity of By-law—Whether delegation of powers
of Municipality to City Clerk—The Factory, Shop and Office Building
Act, R.8.0. 1937, c. 194 as amended.

By-Law 6300 of the City of Hamilton, purporting to have been passed
under the authority of ss. 82(3) and 82a of the Factory, Shop and
Office Building Act, RS.0. 1937, c. 194 as amended, provides that all
gasoline service stations be closed during the period between 7 p.m.
and 7 a.m. of the following day during week days and all day Sunday.
The By-Law provides that the City Clerk “may, on the recommenda-~
tion of the Property and Licence Committee, issue” extension permits
and emergency (without defining that word) permits to authorize the
service stations named therein {o remain open during stated hours; it
also provides that such permits be issued to stated percentages of
the total number of gasoline shops “according to the records of the
City Clerk” in rotation; it further provides that the Clerk shall omit
from the list of those entitled to extension and emergency permits
such occupiers as have “according to evidence satisfactory to the
City Clerk” failed to keep their shops open as authorized.

The appellant’s conviction by a justice of the peace of a breach of the
by-law was affirmed by a judge of the County Court and by the
Court of Appeal for Ontario. The conviction was attacked on the
ground that the by-law was invalid because, inter alia, the council
have delegated the legislative power conferred upon them with regard
to the issue of extension permits and emergency service permits to the
City Clerk and have substituted his judgment and discretion for
their own.

Held (Rand J. dissenting), that the appeal should be dismissed and
the conviction affirmed.

Per Kerwin, Kellock, Locke and Cartwright JJ.: The submission that as
the permissive word “may” is used in s, 5 of the by-law Council have
left it to the City Clerk to decide whether permits shall be issued at
all, failed; the by-law must be read and construed as a whole and
it is obvious from other provisions that the Clerk must issue permits
in the manner laid down in the by-law.

The provisions in ss. 7(2) and 8(2), that such occupiers as “according to
evidence satisfactory to the City Clerk” have failed to keep their
shops open as authorized, are invalid. It is within the powers of the
Council to prescribe a state of facts the existence of which shall
render an occupier ineligible to receive a permit for a stated time;
but express words in the enabling Statute would be necessary to give
the Council power to confer on an individual the right to decide, on

*Present: Kerwin, Rand, Kellock, Locke and Cartwright JJ.



1 8.CR.] SUPREME COURT OF CANADA

such evidence as he might find sufficient, whether or not the prescribed
state of facts exists and there are no such words. However, these
provisions are severable.

The submission that there is an unauthorized delegation to the Clerk
of the discretionary right to decide as to the groups provided for in
83, 7 and 8 of the by-law and as to the order of rotation as between
such groups, failed. The conferring of these powers on the Clerk was
within the authority given to the Council by s. 82a of the enabling
Statute, “. . . any by-law . . . may . . . (¢) provide for the issuing
of permits”, The Council has provided in the by-law with sufficient
particularity for the issuing of permits and the duties imposed upon
the Clerk to select the occupiers to make up the respective groups and
to arrange the order of rotation, are administrative and validly
imposed.

Finally, the failure to define the word “emergency” did not invalidate the
by-law for uncertainty.

Per Rand J. (dissenting) :—With respect to the determination of member-
ship in the percentage groups, there was an infringment of the general
requirement that no part of the legislative action or discretion reposed
by the Legislature in a council could be delegated to any other body
or person. In view of all the factors to be considered as to the
mode of selection and order, it cannot be said that the judgment of
the Council is interchangeable with that of & committee. If under
a provision of the by-law, the recommendation of the committee had
been placed before the Council and approved, the objection would
have been met.

(As to the other submissions, Rand J. agreed with the majority).

APPEAL from the judgment of the Court of Appeal for
Ontario (1), affirming the conviction of the appellant for
breach of a municipal by-law.

J. A. Sweet, Q.C. for the appellant.
J. D. Arnup Q.C. and J. 8. Boeckh for the respondent.

The judgment of Kerwin, Kellock, Locke and Cartwright,
JJ. was delivered by:—

CarrwricHT J.:—This is an appeal, brought by special
leave, from a judgment of the Court of Appeal for
Ontario (1) dismissing an appeal from a judgment of the
learned County Court Judge which in turn had dismissed
an appeal from the conviction of the appellant on a charge
of breach of a by-law of the City of Hamilton respecting
the closing of gasoline service stations during certain hours.

In the courts below and in this court the sole ground on
which the conviction was attacked was that the by-law in
question is invalid.

(1) [19511 O.R. 715.
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1_93% The by-law purports to be passed under the authority

Bemaz conferred upon the Council by section 82(3) and section

TaE &EEN 82(a) of The Factory, Shop and Office Building Act. These
Cartwright . Sections read as follows:—

— 82(3) The council of a city, town or village may by by-law require
that during the whole or any part or parts of the year all or any class
or classes of shops within the municipality shall be closed, and remain
closed on each or any day of the week at and during any time or hours
between seven of the clock in the afternoon of any day and five of the
clock in the forenoon of the next following day, but no such by-law shall
be deemed to apply to the sale of fresh fruit.

82a. In addition to any matter authorized by section 82, any by-law
thereunder applicable to retail gasoline service statioms, gasoline pumps
and outlets in the retail gasoline service industry as defined in The
Industrial Standards Act may,— . ]

(a) provide that the by-law shall apply only in the portion or por-
tions of the municipality designated in the by-law;

(b) require that during the whole or any part or panrts of the year
such retail gasoline service stations, gasoline pumps and outlets
be closed and remain closed at and during any time or hours
between six of the clock in the afternoon of any day and seven
of the clock in the forenoon of the next following day and between
six of the clock in the afternoon of Saturday and seven of the
clock in the forenoon of the néxt following Monday; and

(¢) provide for the issuing of permits authorizing the retail gasoline
service station, gasoline pump or outlet for which it is issued to
be and remain open, notwithstanding the by-law, during the part
or parts of the day or days specified in the permit.

The portions of the by-law relevant to the -questions
raised on this appeal are sections 4 to 9 inclusive reading
as follows:—

Closing Hours

4. During the whole of the year, all gasoline shops shall, save as
hereinafter in this By-law otherwise provided, be closed and remain
closed : —

(a) Between seven of the clock in the afternoon of each Monday, ~
Tuesday, Wednesday, Thursday and ZFriday, respectively and
seven of the clock in the forenoon of the next following day; and

(b) Between seven of the clock in the afternoon of each Saturday and
seven of the clock in the forenoon of the next following Monday.

Permits to Stay Open

5. Notwithstanding the provisions of section 4 hereof the City Clerk,
may, on the recommendation of the Property and Licence Committee,
issue permits authorizing those gasoline shops for which such permits are
issued, to be and remain open, notwithstanding the By-law, during the
part or parts of the day or days specified in the permit.
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Idem 1952
6. Each said permit issued shall be either:— BrmaE
(1) An Extension Permit, which shall authorize the gasoline shop for v.

which it is issued to be and remain open, notwithstanding the By-law, THE QUEEN
during the part or parts 'of the day or days specified in the permit, which, C‘a.rt-nght I
(a) In that part of the year from the first day of May until the last —_—
day of October, inclusive, shall be during the hours between
seven of the clock in the afternoon and ten of the clock in the
afternoon of Monday, Tuesday, Wednesday, Thursday, Friday and
Saturday of the week for which the permit is issued, and during
the hours between ten of the clock in the forenoon of the pre-
ceding Sunday and seven of the clock in the afternoon of the said
Sunday; and
(b) In those parts of the year from the first day of November in each
year until the last day of April in the following calendar year,
inclusive, shall be during the hours between tew of the clock in
the forenoon and five of the clock in the afternoon of the Sunday
for which the permit is issued; or

(2) An Emergency Service Permit, which shall authorize the gasoline
shop for which it is isued to be and remain open for empergency service
only, notwithstanding the By-law, during the part or parts of the day or
days specified in the permit, which, throughout the year, shall be during
those hours on Sunday, Monday, Tuesday, Wednesday, Thursday, Friday,
Saturday of the week for which the permit is issued, commencing at
twelve of the clock in the afternoon of the preceding Saturday, when the
gasoline shop for which the permit is issued would otherwise be required
by the provisions of this By-law to be and remain closed.

Proportion of Extension Permits

7. (1) Extension Permits issued pursuant to the provisions of sub-clause
(1) of Section 6 shall, for each week or for each Sunday as the case may be,
be issued in such number as most nearly approximates twenty-five per
centum of the total number of gasoline shops in the city, according to the
records of the City Clerk, and shall be issued in rotation to those occupiers
of gasoline shops who are entitled to Extension Permits as hereinafter
provided, so that each shall receive at least one such Extension Permit in
each calendar month; .

(2) The oceupiers of all gasoline shops in the City shall be entitled to
Extension Permits, except those occupiers who, according to evidence
satisfactory to the City Clerk, have failed to keep their gasoline shops
open during the whole of the time or times so authorized by such permits,
on more than three days or on more than one Sunday in the current calen-
dar year, in which case the City Clerk shall, for the balance of the calendar
year or for three months, whichever is the longer period, omit every
such occupier from the list of those entitled to receive Extension Permits.

Proportion of Emergency Service Permits
8. (1) Emergency Service Permits issued pursuant to the provisions
of sub-clause (2) of section 6 shall, for each week, be issued in such number
as most nearly approximates five per centum of the total number of gaso-
line shops in the city, according to the records of the City Clerk, and
shall be issued in rotation to those occupiers of gasoline shops who are
entitled to Emergency Service Permits as hereinafter provided; ’
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1952 (2) The occupiers of all those gasoline shops in the city shall be
Bm‘ B entitled to Emergency Service Permits, who file notice in writing with
v. the City Clerk that they wish to receive the same, except those oceupiers

Tas QUEEN who, according to evidence satisfactory to the City Clerk, have failed to
Oartwnght J.keep their gasoline shops open for emergency service only during the
_— whole of the time or times so authorized by such permits, on more than
three days i the current calendar year in which case the City Clerk
shall, for the balance of the calendar year or for three months, whichever
is the longer period, omit every such occupier from the list of those

entitled to receive Emergency Service Permits.

Schemes of Rotation

9. Schemes of rotation of Extension Permits or of Emergency Service
Permits or both, submitted by the majority of oceupiers of gasoline shops
in the City of Hamilton may be considered by the Property and License
Committee in coming to a decisiom for recommending issuance of such
Extension Permits or Emergency Service Permits or both.

It was contended on behalf of the appellant that no power
to pass the by-law in question could be derived from section
82a, quoted above, as that section uses the words “ . . . in
the retail gasoline service industry as defined in the Indus-
trial Standards Act” and while section 82a came into force
on March 31, 1948, the amendment to the Industrial
Standards Act which defined “retail gasoline service indus-
try” did not come into forece until May 1, 1948. It is not
necessary. to consider what weight this argument would have
had in regard to the validity of a by-law passed pursuant to
section 82a between March 31, 1948 and May 1, 1948. In
my opinion, it became untenable after May 1, 1948, and the
by-law with which we are concerned was passed on October
25, 1948.

Counsel for the appellant argues that the by-law is bad
on the ground that the council in the provisions dealing
with the issue of extension permits and emergency service
permits have delegated to the City Clerk the legislative
power conferred upon them and have substituted his judg-
ment and discretion for their own.

In support of this it is first submitted that as the per-
missive word “may” is used in section 5 of the by-law
Council have left it to the City Clerk to decide whether
permits shall be issued at all; but the by-law must, of
course, be read and construed as a whole and it is obvious
from other provisions that the Clerk must issue permits in
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the manner laid down in the by-law. It is only necessary 253
to refer by way of example to the opening words of sections  Brmwem

7(2) and 8(2) ;— Tse Qumy

7 (2) The occupiers of all gasoline shops shall be entitled to Extension —
Permits. . . Cartwright J.

8 (2) The occupiers of all those gasoline shops in the city shall be
entitled to Emergency Service Permits, who file notice. . . .

It is next submitted that the provisions in sections 7(2)
and 8(2) of the by-law that the clerk shall omit from the
list of those entitled to permits such occupiers as have
“according to evidence satisfactory to the City Clerk” failed
to keep their shops open as authorized, are invalid. With
this submission I agree. It is within the powers of the
Council to prescribe a state of facts the existence of which
shall render an occupier ineligible to receive a permit for a
stated time; but express words in the enabling Statute
would be necessary to give the Council power to confer on
an individual the right to decide, on such evidence as he
might find sufficient, whether or not the prescribed state of
facts exists and there are no such words. In my opinion,
however, these provisions are severable and if the by-law is
otherwise valid it may stand with the words quoted above
in this paragraph deleted from sections 7(2) and 8(2).

It is next submitted that there is an unauthorized dele-
gation to the City Clerk of the discretionary right to
decide (i) which occupiers shall compose the groups most
nearly approximating twenty-five per centum of the total
number of gasoline shops (under section 7) and most nearly
 approximating five per centum of such total (under section
8) and (ii) the order of rotation as between such groups. I
am unable to agree with this submission. In my opinion the
conferring of these powers on the City Clerk is within the
authority given to the Council by the words of section 82a
of the enabling Statute, . . . any by-law . . . may . .. (¢)
provide for the issuing of permits”. The Council has laid
down in the by-law (i) the times during which the permits
shall authorize occupiers of gasoline shops to remain open
(ii) the proportion of total occupiers who shall make up the
groups entitled to receive permits for each Sunday and for
each week (iii) that the permits shall be issued to such
groups in rotation (iv) that all occupiers shall be entitled
to receive permits except those who have failed to remain
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open in accordance with the permits received by them
(v) that the occupiers so failing shall cease to be entitled
to permits for a time defined in the by-law. The Counecil
has thus provided with sufficient particularity for the issuing
of permits and, in my opinion, the duties imposed upon the
City Clerk, (i) to select the occupiers to make up the
respective groups, and (ii) to arrange the order of rotation,
are administrative and are validly imposed.

It was finally argued that the by-law is bad for uncertainty
in that it fails to state what constitutes an emergency. On
this point I am in agreement with Roach J.A. (1) and would
respectfully adopt the following passage from his reasons:—

There will be full compliance with sec, 6 (1) (2) of the by-law, which
deals with an emergency service permit, if such permit simply states in the
terms of the by-law that it is issued for emergency service only, and the
Clerk is not called upon to define the scope of such emergency service.
If an occupant of a service station to whom an emergency service permit
is granted extends service which those charged with the responsibility of
enforcing the by-law consider amounts to more than an emergency service,
they may consider i their duty to prosecute the occupier, and on a trial
on that charge it will become the duty of the Court trying the accused to
determine whether or not the circumstances in fact amounted to an emerg-
ency. The failure to define the words does not invalidate the by-law.

In the result the appeal fails and should be dismissed.
If the question before us had been whether the by-law was
valid in toto it might have been necessary to consider
whether there should be any apportionment of costs in
view of it being held that the words above quoted in sections
7(2) and 8(2) of the by-law are invalid but severable, but
since the question actually to be decided is whether the
conviction is good or bad I think the respondent is entitled
to costs.

I would therefore dismiss the appeal with costs.

Ranp, J. (dissenting) : This appeal is concerned with the
validity of a by-law of the city of Hamilton providing for
the closing of gasoline stations. The statute under which
the council acted was The Factory, Shop and Office Build-
ing Act, c¢. 194, R.S.0. 1937. Sec. 82(3) of that Act, as
amended, enacts:—

The council of a city, town or village may by by-law require that
during the whole or any part or parts of the year all or any class or
classes of shops within the mumnicipality shall be closed, and remain closed
on each or any day of the week at and during any time or hours between

(1) 119511 O.R. 715 at 725.
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six of the clock in the afternoon of any day and five of the clock in the
forenoon: of the next following day, but no such by-law shall be deemed to
apply to the sale of fresh fruit.

Sec. 82a deals specifically with service stations and other
places of gasoline sale, and by clauses (b) and (¢) any
bylaw enacted under sec. 82 may:—

(b) require that during the whole or any part or parts of the year
such retail gasoline service stations, gasoline pumps and outlets
be closed and remain closed at and during any time or hours
between six of the clock in the afternoon of any day and seven
of the clock in the forenoon of the next following day and between
six of the clock in the afternoon of Saturday and seven of the
clock in the forenoon of the next following Monday; and

(¢) provide for the issuing of permits authorizing the retail gasoline
service station, gasoline pump or outlet for which it is issued to be
and remain open, notwithstanding the by-law, during the part or
parts of the day or days specified in the permit.

The by-law contained the following provisions:—

4. During the whole of the year, all gasoline shops shall, save as
hereinafter in this Bylaw otherwise provided, be closed and remain
closed :—

(a) Between seven of the clock in the afternoon of each Monday,
Tuesday, Wednesday, Thursday and Friday, respectively, and
seven of the clock in the forenoon of the next following day; and

(b) Between seven of the clock in the afternoon of each Saturday and
seven of the clock in the forenoon of the next following Monday.

5. Notwithstanding the provisions of section 4 hereof the City Clerk
may, on the recommendation of the Property and Licemse Committee,
issue permits authorizing those gasoline shops for which such permits are
issued, to be and remain open, notwithstanding the By-law, during the
part or parts of the day or days specified in the permit.

Sec. 6 provided for Extension Permits to remain open
from the first day of May until the last day of October
between seven and ten o’clock p.m. on week days and from
ten a.m. to seven p.m. on Sundays, and a slight modification
in the Sunday opening for the remainder of the year; and
for Emergency Permits for emergency service only through-
out the year.

By sec. 7(1) Extension Permits were for the week or
Sunday as the case might be, in such number
a8 most nearly approximates twenty-five per centum of the total
number of gasoline shops in the city, according to the records of the City
Clerk,
and they were to be issued in rotation in order that each
station should receive at least one permit in each calendar
month.
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By s.s. (2):—

The weccupiers of all gasoline shops in the city shall be entitled to
Extension Permits, except those occupiers who, according to evidence
satisfactory to the City Clerk, have failed to keep their gasoline shops open
during the whole of the.time or times so authorized by such permits, on
more than three days or on more than one Sunday in the current calendar
year, in which case the City Clerk shall, for the balance of the calendar
year or for three months, whichever is the longer period, omit every such
occupier from: the list of those entitled to receive Extension Permits.

Similar provision was made by sec. 8(1) for the issue of
Emergency Permits for each week and in such number as
most nearly approximated five per centum of the total
number of gasoline shops in the city, which were to be
subject to a like rotation. These permits, also, were not
to be continued to those who, according to “evidence satis-
factory to the City Clerk,” had “failed to keep their gaso-
line shops open for emergency service only during the whole
of the time or times authorized by such permits, on more
than three days in the current calendar year,” for the
balance of the year or for three months, whichever might be
the longer period.

And by sec. 9:—

Schemes of rotation of Extension Permits or of Emergency Service
Permits or both, submitted by the majority of occupiers of gasoline shops
in the City of Hamilton may be considered by the Property and License

Committee in coming to a decision for recommending issuance of such
Extension Permits or Emergency Service Permits or both.

Mr. Sweet argued the invalidity of the by-law on several
grounds. Conceding that if the council laid down all essen-
tial features of the scheme administrative details could be
left to a committee or an official, he contended that no part
of the legislaive action or discretion reposed by the legisla-
ture in the council could be delegated to any other body
or person and that in three respects of substance that had
been done here. They were, first, in the determination of
membership in the 25 per cent groups and the order of the
permits; secondly, that the clerk could, on evidence “satis-
factory to him”, refuse to continue Extension and Emerg-
ency Permits to those who had failed to keep their stations
open as stipulated; and finally, that the provision for an
Emergency Permit, without more, was too vague.

With Mr. Sweet’s proposition there can be no quarrel;
and where, as here, the right to trade as and when one
pleases is involved, its restriction must be justified by action
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within the clear intention of the legislature. But there
are other considerations of policy which, at times, are raised
to qualify that right and in the legislation before us we have
a familiar example. The object of the powers entrusted is,
primarily, the health and general welfare of employees by
limiting the hours of labour, but of course in a non-
discriminatory impingement on the businesses affected. The
question is whether the general requirement has been
infringed.

Once it is provided that only 25 per cent of all stations
are to be open on extended hours for weekdays or Sundays,
the ascertainment of those to be allocated to the different
groups and their order may involve the consideration of a
great variety of matters. The object of these exceptions
from the general prohibition is public service. Unless the
determination of the composition of the groups and their
open periods is by a rule of thumb, as by lot or alphabetical
order, the consideration, for that purpose, of the geography
of the city or its traffic currents or volume, or of the periods
of greater or less demand, and, I have no doubt, of other
pertinent factors, may lend itself to an exercise of significant
judgment: at least I feel unable to say that it cannot.

A precise equalization of participation in this privilege,
even with the rotation, is quite impossible of measurement
or accomplishment, and nothing better than a substantial
or a rough equality could be hoped for. In view of that,
can it be said that the judgment of the council as to the
mode of selection and order is not interchangeable with that
of a committee? For example, some traffic arteries may, no
doubt, be the routes of the greatest volume of automobile
operation on Sundays or holidays: could a committee’s
judgment prejudice stations in the groupings? or in the
order of their rotation? Is it an answer that it would be a
most inconvenient detail to thrust on the council, or that
the council would, in all likelihood, adopt the committee’s
recommendation? Other like possibilities might be sug-
gested. Can it be said with confidence that any imbalance
in either respect would be corrected in the course of the
year? Is it possible to say that no group selection basis
could have the opposite effect of perpetuating a handicap?

68773—2
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Mr. Arnup viewed the working out of the groups and
periods as little more, in substance, than an exercise in
mathematics, and at first I was disposed to agree with
him. But the further examination of the question discloses
so many possible significant factors and circumstances
underlying the practical decision, that I am reluctantly
driven to a conclusion I would prefer to avoid. If under a
provision of the by-law the recommendation of the com-
mittee had been placed before the council and, after con-
sideration, approved, the objection would have been met.

On the other points, I agree that to leave it to the clerk
to declare the fact of being closed during the currency of a
permit on evidence “satisfactory to him” is objectionable;
but it is a severable provision, and that phrase can be
eliminated leaving the matter as one of fact. The clerk
must indeed make his own decision when a renewal of the
permit is called for, but it would be open on an application
for a mandamus to challenge his finding on the ground that
it was not supported by evidence.

The final ground of vagueness I would reject. An emer-
gency may arise out of such a variety of circumstances
and be of such a nature as to defy precise definition.
Whether, in any case, the occasion was one of emergency
would, then, also, be a question open to a court, in which
the problem of determining whether it did or did not come
within the scope of the word as used would be a simple task
compared with the formulation of a definition.

I would allow the appeal and set aside the conviction.
Appeal dismissed with costs.

Solicitor for the appellant: J. 4. Sweet.

Solicitor for the respondent: A. J. Polson.
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THE CANADIAN INDEMNITY } APPELIANT; 353
COMPANY (DEFENDANT) ......... :.E)uxie;), 10
Ct. B
AND —
ANDREWS & GEORGE COMPANY } RESPONDENT.
LIMITED (PLAINTIFF) ...........
ON APPEAL FROM THE COURT OF APPEAL FOR BRITISE
COLUMBIA

Contracts—Insurance—Sale of Goods—Indemnity against liability imposed
by law caused by accident arising out of condition in vendor’s product
after possession passed to another—Defective glue causing damage to
vendee’s product—Whether defect an accident—Whether lLiability
assumed by agreement or imposed by law—Sale of Goods Act,
RS8B.C., 198, c. 29}, ss. 21, 58.

The respondent sold and delivered a quantity of glue to a lumber company
to be used in the manufacture of plywood. Owing to the respondent’s
ignorance that its testing appliance was out of order, the glue supplied
was defective and as a result the lumber company sustained damages,
which the respondent paid. It then brought this action against the
appellant upon a business liability insurance policy to recover the
amount of such damages. Before this Court the only claim advanced
was upon Endorsement 10(1) whereby the insurer undertook “To
indemnify the Insured against the liability imposed by law upon
the Insured for damage to or destruction of property of others caused
by accident during the policy period and arising out of the handling
or use of or the existence of any condition in merchandise products
or containers manufactured, sold, or handled by the Insured after
the Insured has relinquished possession of such merchandise products
or containers to others and away from the premises owned by, leased
to or controlled by the Insured.” By Exception A to this endorse-
ment it was provided that the policy should not cover “Damage to
or destruction of property where the Insured has assumed MHability
therefor under the terms of any contract or agreement” TUnder
Endorsement 11(1) the insurer undertook “to pay on behalf of the
Insured all sums which the Insured shall be obligated to pay by
reason of the liability imposed by law upon the Insured or by
written contract for damage to or destruction of property of others
of any or every description not hereinafter excepted, resulting solely
and directly from an accident due to the operations of the Insured
as stated in the said Policy . . . .”

Held: Reversing the judgment of the Court of Appeal for British Columbia
and restoring that of the trial judge, that the action should be
dismissed.

Per: Kerwin and Estey JJ.: (1) The defective condition of the glue was
unsuspected and undesired and therefore there was an “accident”
which caused damage to the “property of others”; (2) it was not
necessary that such saccident should occur “after the Insured had
relinquished possession of such merchandise products . . . . to
others and away from the premises owned . . . . by the Insured”
but it was sufficient if the damage should so arise. So held upon

*PresENT: Kerwin, Rand, Kellock, Estey and Cartwright JJ.
68773—2%
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1952 the construction of the endorsement but, in any event, being capable

THH;J of that construction, the endorsement must be construed contra pro-

CANADIAN ferentem; (3) by s. 21 of the Sale of Goods Act, R.S.B.C. 1948, c. 294,

INDEMNITY there is an implied eondition in certain circumstances as to the quality

%0 or fitness for any particular purpose of goods supplied under a contract

gxgmmvgg of sale. Within the terms of Exception A to Endorsement 10(1) the
EOR

Co. L. respondent assumed liability for the damage under the terms of the
— contract between it and the lumber company, particularly in view of
the fact that Endorsement 11(1) includes both liability imposed by
law and that imposed by written contract. The implied condition
under the Sale of Goods Act is as much a term of the contract as if
it had been expressly stated therein; (4) in view of Exception A it is
unnecessary to consider whether the rule in Donoghue v. Stevenson
[1932] A.C. 562, and Grant v. Australion Knitting Mills Limited
[1936] A.C. 85, applied between the immediate parties to a contract
s0 as to raise the contention that the lumber company had a cause
of action against the respondent as well in tort as in contract.

Per: Rand J.: (1) There was no accident and in any event none occurred
after the respondent had parted with possession of the glue; (2)
the phrase “liability imposed by law” in Endorsement 10(1) does
not include liability arising under contract. This is put beyond
controversy by the inclusion in Endorsement 11(1) of liability “im-
posed by law . . . . or by written contract”; (3) under the rule in
Donoghue v. Stevenson the duty of care by the respondent in the
manufacture of the glue extended to the immediate purchaser, the
lumber company; but (4) that duty did not arise out of a contract,
notwithstanding s. 21 of the Sale of Goods Act.

Per: Kellock J.: The damage for which indemnity was given by Endorse-
ment 10(1) was not damage arising after the respondent had
relinquished possession of the glue but damage caused by accident
so arising, and the respondent failed to show any accident within
the meaning of the Endorsement.

Cartwright J. concurred with those parts of the reasons of Kerwin and
Rand JJ. which held that any possible liability was excluded by the
terms of Exception A to Endorsement 10(1).

APPEAL from the judgment of the British Columbia
Court of Appeal (1) reversing the judgment of Farris, Chief
Justice of the Supreme Court of British Columbia at the
trial (2), dismissing the plaintiff’s claim to recover under
a policy of insurance against business liability.

D. McK. Brown for the appellant.
J. A. MacInnes Q.C. for the respondent.

(1) (1951) 4 WW.R. (NS) 37; (2) [19511 1 D.L.R. 783.
[19521°1 D.I.R. 180.
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The judgment of Kerwin and Estey, JJ. was delivered
by:—

21

1952
—

Tar
CANADIAN

Kerwin J.:—Among other businesses carried on by the Iypmmwiry
Co.

respondent is the making of glue and the sale thereof to
lumber companies for use in their manufacture of plywood.
One of these lumber companies, Canadian Western Lumber
Company, Limited, purchased a quantity of glue from
the respondent under an open oral contract. The glue was
not fit for the purpose for which it was supplied as it
showed defective lamination or adhesion, and the respond-
ent paid the lumber company the sum of $9,159.79 which,
as between the parties to this litigation, it is agreed is the
amount of the damage sustained by the lumber company.
This action to recover that amount from the appellant was
based upon the terms of endorsement No. 10 to what is
called a comprehensive business liability poliey, issued by
the appellant to the respondent and a number of other
insured. Before the Court of Appeal the respondent also
relied on endorsements 2 and 11, but in this Court the
claim was restricted as at the trial.

The policy is dated November 17, 1947, for the period
from noon, November 30, 1947, to noon, November 30,
1950. By it, the appellant agreed to indemnify the insured
against certain liabilities with which we are not concerned
but the policy is made subject to certain conditions, one
of which may be noted:—

B. This policy applies only to accidents or occurrences which originate
during the policy period.

Endorsements Nos. 10 and 11 to the policy are dated
November 30, and by endorsement No. 12, dated December
2, 1947, the additional premium to cover ‘“Damage to
.property of others as per Endorsements No. 10 and No. 11”
was fixed at $426.67. By clause 1 of endorsement No. 10,
in consideration of the additional premium, the policy was
extended:—

1. TO INDEMNIFY the Insured against the liability imposed by
law upon the Insured for damage to or destruction of property of others
caused by accident during the policy period and arising out of the hand-
ling or use of or the existence of any condition in merchandise products
or containers manufactured, sold, or handled by the Insured after the
Insured has relinquished possession of such merchandise products or con-

tainers to others and away from premises owned by, leased to or controlled
by the Insured;

V.
ANDREWS
& GEORGB
Co. Lo,
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1952 The first question is whether the damage suffered by the

— . .
Tee lumber company was caused by accident. I agree with
[CANADIAN  th g trial judge and the Court of Appeal that it was, although
C not resting that conclusion in any respect on there being,
Anveews 88 the Court of Appeal held, “nothing in the glue ingredi-
%g‘"ﬁg‘“ ents nor in the glue itself which was inflammable or
Kormimd, explosive”, since there is no evidence in the record upon
- —_ " which to base such a finding. The evidence does show
that the glue sold to the lumber company had been pre-
pared and tested in the usual manner by the respondent
but that, owing to the appliance used by it for testing
being out of order, a misleading result was achieved. As
a consequence of further investigation, a number of possi-
bilities emerged as to the manner in which the defect in
the glue had occurred but the cause was left undetermined.
Under these circumstances, the defective condition was
unsuspected and undesired and, therefore, there was an
accident which caused the damage to “property of others”.
The trial judge considered that to be within the terms
of clause 1 the accident must have occurred “after the
insured has relinquished possession . . . . to others and
away from premises owned by, leased to or controlled by
the insured.” If that be so, it is the end of the matter as
it cannot be successfully argued that any accident occurred
after the glue had left the respondent’s possession. The
Court of Appeal disagreed with the trial judge’s construec-
tion of the clause and I think they were right in deciding
that it is the damage only that must occur after the events
specified. In view of condition B in the policy itself, the
words in clause 1 of endorsement 10 “during the policy
period” may be disregarded. With them deleted, the clause
would then read: “To indemnify the Insured against the
liability imposed by law upon the Insured for damage to
or destruction of property of others caused by accident
and arising out of the handling or use, ete.”, and the word
“arising” relates to “damage to or destruction of property
of others” and not to “accident”. Furthermore, it is appro-
priate to speak of damage or destruection, rather than*
accident “arising out of the handling or use, ete.” In any
event it is open to that interpretation and the clause must

be construed contra proferentem.
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However, the respondent must bring itself within the
opening words of clause 1 by which the appellant agreed
to indemnify the insured against the liability “imposed by
law” upon it. These words also appear in the policy and
in endorsements Nos. 2, 7 and 11. Clause 1 of endorsement
11 reads:—

1. TO PAY on behalf of the Insured all sums which the Insured shall
be obligated to pay by reason of the liability imposed by law upon the
Insured or by written contract for damage to or destruction of property
of others of any or every description not hereinafter excepted, resulting
solely and directly from an accident due to the operations of the Insured
as stated in the said Policy, provided such damage or destruction occurs
during the policy period;

This endorsement was added at the same time ag No. 10
and both are part of the policy. While endorsement 11
contemplates an entirely different class of risk, the in-
clusion therein of “the liability imposed . . . . upon the
Insured . . . . by written contract” indicates that the
phrase “imposed by law’’ in endorsement 10 does not include
a liability imposed upon the respondent as a result of its
own volition in entering into the contract with the lumber
company. ‘“As the relation of contractor and contractee is
voluntary, the consequences attaching to the relation must
be voluntary” (Holmes’, The Common Law, p. 302). To
the same effect, in expanded form, is Chitty on Contracts,
20th edition, page 3:—

It therefore appears that, as stated above, the kind of obligation
involved in g contract is that which the parties themselves ¢nfend shall
be created. It arises from their volition and is not imposed on them
ab extra by the law. A and B are not obliged to enter into any contract

unless they wish to do so; if they do so, they create their own obligation,

the one to the other; they intend that their bargain shall, if necessary,
be enforced by the law.

The fact that s. 21 of the Sale of Goods Act R.S.B.C.
1948, chapter 294, provides that in certain circumstances
there shall be an implied condition as to the quality or
fitness for any particular purpose of goods supplied under
a contract of sale, and that s. 58 provides for damages for
breach of such a condition (treated as a warranty) does
not affect the matter. If the lumber company’s cause of
action against the respondent were based only on contract,
the latter’s liability for damage to the former’s property
was not imposed by law upon the respondent within the
meaning of clause 1 of endorsement 10.
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- We have not had the benefit of argument as to whether
the rule expounded in Donoghue v. Stevenson (1), and
Grant v. Australian Knitting Mills Ltd. (2), applies be-
tween the immediate parties to a contract in order to raise
the contention that the lumber company had a cause of
action against the respondent as well in tort as in contract.
In view of exception A to the indemnity provided by clause
1 of endorsement 10, it is unnecessary to deal with the
point. That exception runs:—

A, Damage to or destruction of property where the Insured has
sssumed a liability therefor under the terms of any contract or agreement.
The respondent assumed liability for the damage under
the terms of the contract between it and the lumber com-
pany since the implied condition provided for by s. 21 of
the Sale of Goods Act is as much a term as if it had been
expressly stated therein.

The appeal should be allowed with costs here and in the
Court of Appeal and the judgment at the trial restored.

Ranp J.:—The indemnity insurance undertaken by the
appellant is admittedly of a type designed generally to
meet the extended liability imposed on manufacturers by
the rule laid down in Donoghue v. Stevenson (1) and
followed in Grant v. Australian Knitting Mills Limited
(2), and that circumstance is significant among the com-
mercial facts which furnish the background to the policy.
The latter, subject to the long established qualifications,
must, of course, be read according to the ordinary meaning
of its language; but “meaning” itself has rather shadowy
boundaries, and even ordinary language must, for a true
understanding of what the parties meant by it, be con-
strued in the context and the circumstances out of which
it has arisen. When the words are in the form of legal
expressions which have no fixed or precise definition, those
circumstances become so much more necessary to enable
us to appreciate the mental perspectives of the parties
when they bargained.

(1) [1932]1 A.C. 562. (2) 119361 A.C. 85.
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Endorsement No. 10 is the provision under which the
claim is made. By s. 1 the company agrees to indemnify
the respondent against

The lability imposed by law upon the Insured for damage to or
destruction of property of others coused by accident during the policy
period and arising out of the handling or use of or the existence of any
condition in merchandise products or containers manufactured, sold, or
handled by the Insured after the Insured has relinquished possession of
such merchandise produects or containers to others and away from premises
owned by leased to or controlled by the Insured;

The question is whether that clause applies to what may
be taken as a negligent production of inferior glue which,
being used to make laminated lumber, produced a grade
below what proper glue would have done and involved,
therefore, a breach of warranty of fitness.

The policy contains an exclusion, among others, of
liability for “damage to or destruction of property where
the Insured has assumed liability therefor under the terms
of any contract or agreement;”.

Endorsement No. 11 provided a further indemnity in
the following words:—

1. TO PAY on behalf of the Insured all sums which the Insured shall
be obligated to pay by reason of the liability imposed by low . . .
or by written contract for damage to or destruction of property of others

. . resulting . . . . from an accident due to the operations of the
Insured . . . .

I take the phrase liability “imposed by law” in No. 10
to mean, as distinguished from liability arising under
contract. I should have done that from the context alone,
but the inclusion in No. 11 of both “imposed by law . ...
or by written contract” seems to me to put the matter
beyond controversy.

Although there is a warranty, is there also a collateral co-
existing right in tort based on negligence? Whether the
rule of Donoghue v. Stevenson (1) runs in favour of the im-
mediate purchaser from the manufacturer has not appar-
ently been expressly decided. But I can see no reason why
the general duty of the manufacturer should not extend
to his purchaser, the first in the direet line of those within
the scope of the potential mischief. Where warranty is
excluded, what is there in the policy of the law to deny
him the same relief from the effects, say, of an explosion
as would be accorded a purchaser from him on the same

(1) [19321 A.C. 562.
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1952 terms? An exclusion of warranty does not necessarily

- :

Tee -involve a release of the general duty "of care in manu-
CanabiaN  faoture; and I should say that the duty does extend to

INDEMNITY

Co.  the immediate purchaser.
v

Anoeews  Does the sale, then, with warranty impliedly absorb all
&URORGR -t} er liability that would, in its absence, arise out of the
Fond transaction? Where a contract expressly or by implication

and J. . . .

—  of fact provides for a performance with care, as in the case
of carriers, the general duty is clearly not displaced and
the person injured or damaged in property may sue either
in contract or tort. As a settlement was made here without
action, it cannot be said in what right the claim was pressed
or discharged, though all liability would be satisfied.

But the question seems to be disposed of by the exclusion
(4) from liability “assumed . . . . under the terms of any
contract or agreement”, unless Mr. MacInnes is right when '
he argues that the warranty is provided by the Sale of
Goods Act and not by the contract.

No doubt every liability enforceable in the courts is, in
one sense, created by law: if there were no legal order,
there would be no civil rights as we know them enforced
by the power of the community. But it is not in that sense
that the words must be taken to be used: here again they
imply a contrast between liability arising in respect of
contractual relations, and that in respect of matters outside
of agreement.

At common law the warranty was deemed to be an
element of the intention of the parties: the purchaser was
buying something that would accomplish a certain purpose
and placed reliance in the seller who, in effect, undertook
to furnish such a thing: it was a term of the bargain. The
statute has crystallized that element but only as a term,
which by agreement can be excluded. The right to damages
is a creation of law annexed to the contract as an incident;
and the “assumption of liability” is effected by entering
into a contract to which are annexed both the warranty
and the remedial right in case of breach. The liability is
one, therefore, that has been assumed by contract.

The indemnity, moreover, is seen to be limited to damage
“caused by accident”. This presupposes a tortious act by
the manufacturer creating a liability to which an accident,
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in the strictly legal sense of the term, could not of itself
give rise. Grammatically and in, I think, the true sense,
it is related to the damage, not the liability: and in that
sense, the accident must eventuate when the possession
of the goods has passed to another than the manufacturer.
Such cases can easily be imagined as, for instance, ex-
plosions and similar mishaps.

Was the damage here, then, produced by such an
accident? The glue was used no doubt in the belief that
it was of proper quality but the possibility that it was not
was always present to the minds of the purchasers who
tested it regularly in the course of production; but the
test involved a time lag which accounts for the substantial
damage. To treat mistaken action of that nature as
“accident” would render the word superfluous. What is
meant is something out of the ordinary or the likely, some-
thing fortuitous, unusual and unexpected, not, in the
ordinary course, guarded against.

It was argued that, on such a construction, no liability
could ever arise since an “accident” in that sense, resulting
from defective glue, is inconceivable. No evidence was
directed to that point and there is no factual basis for such
a conclusion. The language of the indemnity applied to a
number of different businesses and necessarily it was
general. But what the parties had in mind were possi-
bilities difficult if not impossible to foresee: what they
clearly did not aim at were direct and expectable damages
from the daily risks which it was part of their business of
production and sale to face and eliminate. These are the
ordinary consequences of a breach of warranty of fitness,
a liability as old as warranty itself.

The appeal must be allowed and the judgment at trial
restored with costs in the Court of Appeal and in this Court.

Krrrock J.:—In this case the respondent brought action
to recover from the appellant the sum of $9,159.79 paid by
the respondent to the Canadian Western Lumber Company
Limited, being the agreed amount of damage sustained by
the lumber company in using, in the manufacture of its
plywood, glue manufactured and sold to it by the respond-
ent, it being admitted by the respondent, a fact which
the appellant also accepts, that the glue was not fit for the
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1952  purpose for which it was supplied to the lumber company.
Tsm  The respondent claimed the amount of this loss from the

Igggﬁ‘:fy appellant under the terms of a policy of insurance, the
(3)0 relevant provision of which is as follows:

ANDREWS To indemnify the Insured against the liability imposed by law upon
& GEORGE the Insured for damage to or destruction of property of others caused by
Co.Lip.  gecident during the policy period and arising out of the handling or use
Ke—llo—ci: I of or the existence of any condition in merchandise products or containers
_— manufactured, sold, or handled by the Insured after the Insured has
relinquished possession of such merchandise products or containers to
others and away from premises owned by leased to or controlled by

the Insured.

The glue in question is of a type known as phenolic
resin glue, the basic ingredients of which are phenol, for-
maldehyde and caustic. The glue was deficient in adhesive
strength which resulted in the plywood not being up to
the standard, and it was sold at a lower price in consequence.

The process of manufacture of the glue is carried out
by heating the ingredients until a chemical reaction takes .
place, and the volatile ingredients are driven off, leaving
a residue composed of from forty to forty-five per cent of
non-volatile solids. ‘

The particular glue which was shipped to the lumber
company was composed in fact of thirty-six to thirty-seven
per cent only of these solids, but this condition was not
discovered by the respondent owing to the fact that the
apparatus which it used to test its product did not record
the actual condition of the glue. The apparatus itself
is a small oven in which a portion of the glue is kept under
constant temperature during testing, the heat being kept
constant by reason of a thermostat control. The servants
of the respondent had not checked the thermostat for a
period of nine months, and were not aware that it was
not functioning. Evidence was given on behalf of the
appellant that it was standard practice to make a check of
such apparatus at least once a week. The learned trial
judge found that the reason for the glue being defective
had been left a complete mystery on the evidence. While
in his view the defect was due to accident, nevertheless,
he was of opinion that, under the terms of Endorsement
No. 10, the respondent could not recover as the accident
referred to in the policy was one occurring after the glue
had left the possession of the respondent. He also held
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that in any event the respondent could not recover as the
liability of the respondent was not a liability “imposed by
law” within the meaning of the endorsement but a liability
assumed by the respondent under its contract with the
lumber company which was excluded by express exception.

This judgment was set aside on appeal. In the view
of the Court of Appeal, on a proper construction of the
endorsement, the respondent was entitled to recover if the
damage arose after the glue had left the respondent’s
premises although the accident oceurred prior thereto. The
court also disagreed as to the applicability of the term of
exelusion.

In my opinion, the damage for which indemnity is given
by the endorsement is damage caused by an accident (a)
which occurs during the term of the policy and (b) which
arises “after” the goods have left the insured’s premises.
It is the contention of the respondent that the qualifying
words following the word “accident” relate not to “accident”
but to the preceding word “damage,” and that therefore it
is immaterial if the accident occurred on the premises of
the insured. I do not think the endorsement can be so
read. In my opinion, the “accident” contemplated is an
accident “arising out of the handling . . . . oruseof . . . .
or condition in” the products “after” the insured has relin-
quished possession. In other words, it is not “damage”
arising after the insured has relinquished possession of the
goods, but damage caused by “accident” so arising. In my
opinion, therefore, the respondent failed to show any
accident within the meaning of the endorsement.

The Court of Appeal appears to have been influenced in
reaching their decision by the consideration thus expressed
in the judgment of Robertson J.A.:

There was nothing in the glue ingredients or in the glue itself which
was inflammable or explosive, nor was any damage to be apprehended
in connection with its manufacture. There was not any danger of this
sort to be feared by its customers. There would only be one thing for
which it required protection, viz.,, some accidental fault in the manu-
facture of the glue which affected its value or rendered it unfit for the
purpose for which it was being sold.
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As pointed out by the appellant, there is no evidence in
the record to support a finding of this nature. This con-
sideration is therefore not available to affect the ordinary
grammatical construction of the language used, whatever
might otherwise have been the case.

It is not necessary to consider the other questions argued.
I would allow the appeal with costs here and below.

CartwricHT J.:—I1 agree that this appeal should be
allowed. For the reasons given on this branch of the
matter by my brothers Kerwin and Rand and by the
learned Chief Justice who presided at the trial, I am of
opinion that even if the appellant would otherwise have
been under liability (a question which I find it unneces-
sary to determine) such liability is negatived by the terms
of Exclusion (A) of Endorsement 10, quoted in the reasons
of my brother Kerwin.

I would allow the appeal and restore the judgment at
the trial with costs throughout.

Appeal allowed with costs.
Solicitor for the appellant: L. S¢t. M. Du Moulin.
Solicitor for the respondent: J. A. MacInnes.
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SCHARA TZEDECK (PLAINTIFF) ........ APPELLANT; 1952
AND 2oecs
THE ROYAL TRUST COMPANY, as o
Executor of the Will of Jennie Edith RESPONDENT.

Melntyre, deceased (DEFENDANT) ...

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Will—Ezecutor—Direction by Testatriz that body be buried in Jewish
cemetery and cost be part of funeral and iestamentary expenses—
Amount of Executor’s liability.

The appellant, a society incorporated under the Benevolent Societies Act
(RSB.C. 1911, c. 19), maintaing at Vancouver a synagogue and a
cemetery and carries out the functions of a registered undertaker
and provides for persons of the Jewish faith burial services in accord-
ance with the ritual of that faith. Pursuant to a request, which was
not made by the respondent executor, the appellant caused burial
services to be conducted for and the body of the testatrix, a Jewess,
to be buried in its cemetery. There was no communication between
the appellant and the respondent until after this had been done.
The appellant claimed to recover a fee for its services in an amount
fixed by a committee of seven persons, members of its synagogue and
in fixing such amount the committee took into account the financial
circumstances of the testatrix, her mode of life and other considera-
tions, a method it alleged to be authorized by usage and custom in
respect to persons of the Jewish faith. The respondent brought an
amount into Court with its defence and the trial judge gave judgment

in an amount less than the sum so paid in. An appeal to the Court
of Appeal was dismissed.

Held: (Rand J. dissenting) that upon the evidence the only liability
of the respondent as executor was to pay a fair and reasonable
amount for the services rendered, and as such amount had been
awarded at the trial, the appeal failed. The King v. Wade 5 Price
622 at 627; Tugwell v. Heyman 3 Camp. 208; Corner v. Shew 3 M.
& W. 350 at 354 applied.

Per: Kellock J. Assuming the usage and custom pleaded could be con-
sidered either reasonable or certain, there was nothing in the evidence
which established the existence of either. Neither did the will contain
anything upon which the appellant could claim against the estate
other than the common law basis of liability of personal representa-
tives with respect to funeral expenses.

Per: Rand J. (dissenting)—A contractual basis is inappropriate to the
claim and the obligation to pay arises by way of bequest.

*PresEnNT: Kerwin, Rand, Kellock, Estey and Locke JJ.
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}2?3 APPEAL by plaintiff from a judgment of the British
Scmaea Columbia Court of Appeal (1), affirming the judgment
Tamonox ot Clyne J. (2).

v.
THE
Rowr  J. W. deB. Farris Q.C. for the appellant.

Trust Co.

- Alfred Bull Q.C. and P. R. Brissenden for the respondent.

The judgment of Kerwin, Hstey and Locke JJ. was
delivered by:

Locxkg, J.:—The appellant is a society incorporated under
the provisions of the Benevolent Societies Act, R.S.B.C.
1911, c. 19, whose objects are described in its amended
declaration as being religious, philanthropic, charitable,
social, educational and fraternal, with power to hold lands
for the purpose of erecting a house of worship for those
of the Jewish religion and to acquire lands for the purpose
of maintaining a “burial ground for burial privileges” for
persons of that faith. The Society in due course erected a
synagogue for the members of the Schara Tzedeck Congre-
gation and established a cemetery known as the Schara
Tzedeck Cemetery, on Marine Drive in the City of
Vancouver.

By her last will and testament made on September 11,
1924, Jennie Edith MclIntyre, therein described as having
been born Waga, and sometimes using and known by the
name of Jennie Green, of Sandon, B.C. appointed the
respondent company as executor and trustee and, after
making various minor bequests, directed that the moneys
realized from the estate should be divided equally between
her father, mother, brothers and sisters, deseribed as
resident in Russian Poland, and further directed that her
body should be buried “in a Jewish cemetery in my own
burial plot in a casket suitable to a person of my means
and that a suitable head stone shall be placed on my grave
and that the cost thereof shall be paid as part of my
testamentary expenses.”

Jennie Edith MeIntyre died at Nelson, B.C. on December
9, 1946. She was of the Jewish faith and shortly thereafter
Mr. David A. Chertkow, a member of the Bar of British

(1) 5 WW.R. (N8.) 279; (2) 1 WWR. (N8.) 760;
[1952] 2 D.L.R. 298. [1951]1 2 D.L.R. 288.
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Columbia practising in Vancouver and the General Secre-
tary of the Cemetery Board of the Society, received a tele-
phone call from Nelson informing him of the death, that
the deceased had been a Jewess and asking whether the
Society would accept her body for burial. The name of
the person who spoke to Mr. Chertkow does not appear and
apparently neither the latter nor any of the other active
members of the Society knew Mrs. Mclntyre. On the
examination for discovery of Mr. Diamond, the President
of the Cemetery Board of the appellant Society, Mr. Chert-
kow had appeared as counsel and, after consultation with
him, Mr. Diamond said that they did not know who it was
that had telephoned to Mr. Chertkow from Nelson. After
receiving this message the Board had made inquiries
sufficient to satisfy them that the deceased had been a
Jewess: thereupon her body having been shipped from
Nelson was buried in the casket in which it arrived without
further inquiry, the services being conducted in accordance
with the requirements of the Orthodox Jewish faith. No
one on behalf of the appellant Society got in touch with
the Royal Trust Company until after the funeral. Neither
Mr. Chertkow nor any one connected with the appellant
knew the contents of the will and were thus not informed
that there was a direction that the body should be buried
“in a Jewish cemetery in my own burial plot”, and accord-
ingly the burial was in what was described by him as a
single grave. Burial was on December 15, 1946, and an
account was rendered to the executors by the Cemetery
Board on March 1, 1947.

The statement of claim, after describing the nature and
objects of the Society and its ownership of the cemetery
and that it carries out the functions of and is a registered
undertaker, alleged that the Schara Tzedeck Cemetery
Board, a committee appointed annually, has complete
charge of burial arrangements and maintains and operates
the cemetery, and that:—
the said Board has the sole right and discretion to set and arrange a
burial fee in accordance with the principles of the Jewish faith, taking
into consideration, amongst other things, the character and nature of
the deceased; the value of his or her estate; the persons dependent for
support upon the said estate; and the manner in which the deceased

in his or her lifetime discharged his or her obligations of giving and doing
charity in accordance with the prineiples of the Jewish faith.

68773—3
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1;953 After alleging that the deceased was a person of the
Scmara Jewish faith, it alleged that:—
TzepECK

v the said Board was called upon to perform the last rites.

R'I;Efn and that this was done. By whom the Board was requested
Trosr Co. to do this was not stated. These allegations, however,
Lockey. Were followed by a claim for moneys payable by the defen-
— dant to the plaintiff for goods, services, materials provided
and moneys paid by the plaintiff for the defendant in and
about the funeral of the said deceased, this being followed
by a claim for $3,000 “total fees as set by the Board.”
These various allegations were put in issue by the state-
ment of defence, the denials being followed by an allegation
that it had been arranged between the parties that the
plaintiff would provide a grave in its cemetery and attend
to the burial of the said Jennie Edith MecIntyre, but that
the amount to be paid had not been agreed upon and that
the claim was exorbitant. No reply was filed and these
pleas were accordingly put in issue. Presumably the claim
that there had been an arrangement made between the
parties for the burial in advance of December 15 was not
in accordance with the facts since no evidence was tendered
to support it, the evidence tendered for the defendant on this
aspect of the matter being therefore unchallenged. The
statement of defence, in addition, alleged that the defend-
ant had at all times been ready and willing to pay the
plaintiff a reasonable amount for the grave and the burial
and brought into court the sum of $1,000 as a sum ample
to satisfy the claim,

At the trial before Clyne J. written admissions of the
defendant were filed to the effect that the charges of com-
mercial undertakers for undertaking, funerals, burial and
cemetery services of the kind provided by the plaintiff to
the deceased would amount from $200 to $600; that the
defendant had no knowledge until some time after the
funeral of the basis upon which the Society or any like
Jewish organization fixed its charges for such services and
that, under Jewish religious law and in accordance with
Jewish custom, Jewish burial societies charged for the
carrying out of burial rites on any one of three bases,
namely, by a set fee which is the same for all members or
by a fixed percentage of the estate of the deceased or
by setting a fee in accordance with the principles of the
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Jewish faith, taking into consideration amongst other things
the value of the estate, the persons dependent upon the
estate for support and the manner in which the deceased
in her lifetime discharged her obligations of giving and
doing charity in accordance with the principles of the
Jewish faith, and that the plaintiff Society had since its
origin adopted the last mentioned basis.

The evidence disclosed that the appellant Society
appoints annually a committee of seven persons, members
of its synagogue, who are designated as the Schara Tzedeck
Cemetery Board, which is charged, inter alia, with the
maintenance of the cemetery and the setting of the fees
which are charged to estates of deceased persons for their
burial. Mr. Chertkow, as secretary of this committee,
wrote to the estates’ officer of the respondent on July 22,
1947, explaining the manner in which the Board had fixed
the fee of $3,000 shown in the account which had been
rendered on March 1st of that year, pointing out that
_ neither the persons who performed the last rites nor the
members of the Board received any remuneration for their
services which were performed as a religious duty to enable
persons of the Jewish faith to receive a proper burial in
accordance with the orthodox rites and customs of that
faith and that in many cases they conducted burials with-
out charge for the estates of persons unable to pay, that
in fixing the charges made the Board took into considera-
tion the character and nature of the deceased person,
whether being financially able such person had discharged
his or her religious duty of giving and doing charity in his
or her lifetime for the assistance of those who were less
fortunate, that the estates of people of means must pay
for the burial of the poor of the Jewish faith, and that
the Board considered the person’s character, whether he
or she had lived a good and proper life “judging from
moral standards to which all people adhere to.” The letter
further stated that the Board endeavoured to be practical
and applied these principles equitably and without hard-
ship for the remaining dependents, that as regards the
estate of Mrs. McIntyre the value of her estate far exceeded
the value of most of the estates left by other Jews, that
in her lifetime she had been removed from her people and
did not discharge her charitable duties and “that her manner

68773—3%
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of 11v1ng left much ‘to be desired”, that, as she left no
immediate family or infants dependent upon her, sufficient

‘would remain to take care of any remote relatives that
‘would share under the terms of the will, and that, in addition

to failing to give to Jewish charities in her lifetime, the
deceased did not by her will make any bequest to such
charities, while specifically providing for Jewish burial.

Mzr. Chertkow gave evidence at the trial and produced
a list of the amounts which had been charged for the
burial of various people of the Jewish faith in Vancouver
during a period of five years prior to the time of the trial
where, he said, the amounts charged had been fixed upon
this basis. Of the three methods of fixing the charges
referred to in the admissions, the one commonly known
among Jews in Canada, in his opinion, was that of charging
a fee in accordance with the ability of the estate to pay.
Rabbi Kogen of the Congregation Beth Israel of Vancouver,
gave evidence as to the great importance attached by
people of the Jewish faith to having their bodies buried
in Jewish cemeteries according to the Jewish ritual, and
said that he believed that it had been the universal custom
among Jews for many centuries and was now the custom
that everybody was buried in the same manner and that
the estates of the rich paid more than those of the poor.
While in the case of members of his congregation there
was an arrangement with the Schara Tzedeck Cemetery
Board for the payment of a fixed fee which was the same
for all, this was an exception to the common rule. This
witness said further that giving to charity was considered
to be an obligation upon every Jew. Rabbi Mozeson agreed
with the evidence given by Rabbi Kogen.

Mr. Justice Clyne who considered that the evidence
showed that the respondent had caused arrangements to
be made for the burial decided that the plaintiff’s claim
could be only for services rendered, the remuneration to be
such as in the circumstances would be just and reasonable,
being of the opinion that the usage alleged was uncertain
and had not been proved. Based upon the adiission as
to the charge on an ordinary commercial basis, he fixed
the sum of $400 as being reasonable and allowed this
amount, giving the plaintiff costs up to the time of the
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payment into court and the defendant the subsequent costs
of the action in accordance with the rules of the Supreme
Court. The present appellant’s appeal from this judgment
was dismissed by a unanimous judgment of the Court of
Appeal.

It is clear from the evidence that there was no express

contract made between the respondent and the appellant"

for the burial of the body of the deceased and it was, no
doubt, for this reason that the statement of claim merely
asserted that the Board had been called upon to perform
the last rites. The only evidence of any request to the
appellant to bury the body of Jennie Edith Meclntyre in
its cemetery was of that made by some person in Nelson
whose name was not disclosed and it was admitted by
Mr. Diamond in his examination that no other instructions
from any source were received. That this person was
acting for or on behalf of the respondent was neither alleged
nor proven. The serviees were not rendered in reliance
upon the terms of the will since its existence was not known
to the officers of the appellant Society until after the burial.
If there is any liability in contract on the part of the
respondent, therefore, it must be upon a contract to be
implied by law in these circumstances.

The respondent in this matter properly admitted its
liability to pay the reasonable cost of the burial of the
testator and paid the sum of $1,000 into Court with the
defence as sufficient to satisfy the claim. Apart from the
fact that the Administration Act (R.S.B.C. 1948, c. 6, s. 153)
provides that claims for funeral expenses not exceeding
$100 shall be preferred as heretofore, neither the nature
nor the extent of the liability of the executor is affected
by any statute in force in British Columbia. At common
law a duty is 1mp0sed upon an executor to see that the
deceased is buried in a manner befitting his or her station
in life and that no undue expense is incurred. In Williams
on Executors, 12th Ed. p. 610, the learned author says
that if the deceased has left directions as to the disposal of
his body, though these are not legally binding on the per-
sonal representative, effect should be given to his wishes
as far as is possible. The executor is liable to pay the
reasonable funeral expenses, even without any order on
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his part, if he has assets available for the purpose (The
King v. Wade (1); Sharp v. Lush (2), Jessel, ML.R. at
472). In Tugwell v. Heyman (3), where the executors had
neglected to give orders for the funeral of a testator and
the claim was for expenses incurred for furnishing a funeral,
Lord Ellenborough said that it had been shown that the
funeral was conducted in a manner suitable to the testator’s
degree and circumstances and that the plaintiff’s charge
was fair and reasonable and, the executors, not denying
that they had assets available, the law implied a promise
on their part to satisfy the demand. This was followed in
Rogers v. Price (4), by the Court of Exchequer. That
the implied promise on the part of an executor who has
agsets to pay the reasonable expenses of such a funeral of
his testator as is suitable to his degree and circumstances
is a liability imposed upon the executor personally and
not in his representative character was decided by Parke
B. in delivering the judgment of the Court in Corner v.
Shew (5). It is impossible, in my opinion, to import into
a contract implied under these circumstances any term by
reason of the usage which the appellant seeks to establish
in this matter. In so far as support for the claim is based
upon custom, it would have been necessary for the appel-
lants to establish that a custom to charge the estate of
deceased Jewish persons in the manner described in the
letter from Mr. Chertkow had obtained the force of law
in the locality and thus taken the place of the common
law in respect of the matter (10 Hals. p. 2) and this was
not done.

The appellant’s claim is pleaded in contract but in the
course of the argument addressed to us some support is
sought for it under the terms of the will. Since I think
all the available evidence was given at the trial, it is proper
in a case such as this to consider this aspeet of the matter,
even though the claim is not so pleaded. I am unable,
with respect for other opinions, to understand how there
can be any claim upon this basis. It is contended in the
factum of the appellant that the executor was bound by
law pursuant to the directions of the will, to bury the body

(1) (1817) 5 Price, 621 at 627. (3) (1812) 3 Camp. 298.

(2) (1879) L.R. 10 Ch. D. 468. (4) (1829) 3 Y. & J. 28.
(5) (1838) 3 M. & W. 350 at 354.
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in a Jewish cemetery in which the testatrix had her own
burial plot, but this statement is not supported by authority
(Williams, 12th Ed. p. 610: 3 Hals. p. 457). Since the
appellant does not claim qua beneficiary but simply as a
creditor of the Royal Trust Company for services performed
after her death, at the request of some person whose
identity is not disclosed and who was neither the agent
or the representative of the Trust Company, the terms of
the will relating to the manner of her burial cannot affect
the matter. It is also to be noted that the manner of
the burial of the body was not that directed by the will,
not being in her “own burial plot” and being in the casket
in which the body had been forwarded from Nelson. Had
the terms of the will as to the manner in which the testatrix
wished her body to be buried been communicated to the
appellant by the respondent in advance of the burial and
had the directions of the will been complied with, the
nature of the liability of the respondent would require
consideration, but nothing of the kind took place in the
present matter. In my opinion, no support can be found
for any claim based upon the provision in the will.

As to the claim on a quantum meruit, the admission filed
was to the effect that the charges of commercial under-
takers for undertaking, funerals, burial and cemetery ser-
vices of the kind provided by the plaintiff in respect of
the deceased would amount to from $200 to $600. While
the evidence is silent on the matter, such a charge would
no doubt include a casket but would not either provide
a grave or perpetual care of the grave, which the appellant
Society provides for graves in the Schara Tzedeck Cemetery.
The appellant did not give any evidence as to what would
be regarded as a proper charge for the use of its chapel or
for the services of the watchmen at the cemetery and the
learned trial judge was required to deal with the matter
upon the evidence afforded by the admission. The appel-
lants did not supply a casket in the present case and I
respectfully agree with Bird J.A. that there is nothing in
the evidence to lead to the conclusion that the amount
awarded by Clyne J. was other than just and reasonable.

I would dismiss the appeal with costs.
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13(524 Raxp J. (dissenting) :—The question raised on this
Scmara  appeal is the right of the appellant, a Jewish church society
Tzmex 5 Vancouver, to receive a sum for the burial with its
RTHF- accessory services of a deceased unmarried Jewish woman.

OYAL . . . P o

Teusr Co. The action is framed in contract, but it is agreed that if
recovery is warranted on any ground the form of the claim

may be disregarded.

The deceased died in 1946 at Nelson, B.C., where for
some years she had resided: and her will, made in 1924,
at a place called Sandon in the same province, contains the
following provision:—

I DIRECT that I shall be buried in a Jewish cemetery in my own
burial plot in a casket suitable to & person of my means and that a
suitable headstone shall be placed on my grave and that the cost thereof
shall be paid as part of my testamentary expenses.

The service of burial is one of the basic rites of the
Jewish church law, and no member of that race can be
buried in a Jewish cemetery without the prescribed cere-
monial. By that law there is a duty on the Jewish com-
munity to accord the service in the same form to every
member: all are treated on the same level: born equal,
they are buried as equals. The ceremonies include prepara-
tion of the body, shrouds, coffin, use of the chapel and
hearse, watchmen, interment, religious services and the
'grave with perpetual care. The Society here owns both
the synagogue and the cemetery. In relation to burials,
it hag two governing bodies, a Board which administers
the secular interests, and what is deseribed as a Holy
Society, members of which only can carry out the burial
rites. The Board, among other duties, determines, accord-
ing to church law, the assessment to be made on the burial
ceremony. In this case, the rule of the Society was that
generally adopted in Canada: it prescribed the determina-
tion of the contribution on a consideration of the entire
circumstances of the life of the deceased: his conduect, his
observance, generally, of Jewish law, his gifts to charity,
the amount of his estate at death, the beneficiaries, the
bequests, and, in short, all that the Board should deem
relevant to the sum which, from his possessions, in the
total circumstances the traditional judgment dictated. In
many cases no charge is made, and the common saying is
that the rich must pay for the poor, and that a grave
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cannot be opened without a great deal of money. That
this procedure was carried out in good faith is not
questioned.

The deceased left an estate of approximately $105,000.
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The only relatives suggested are parents, brothers and Trusr Co.

sisters who remained in Russia from where she came, but
who are believed now to be dead. So far as inquiries
disclosed, she had made no contributions to charity during
her lifetime. The Board fixed the amount that should be
paid at $3,000, and upon the refusal of the trustee to pay
that sum, brought the action.

In the trial court, Clyne J., proceeding on the basis of
an undertaker’s charges for burial, allowed $450 as on a
quantum meruit, and his judgment was affirmed on appeal.

In my opinion, that contractual basis is inappropriate to
the claim made. The subject matter is a religious service
with mystical implications, conceived as an entirety, which
in most of its elements cannot be valued in terms of money.
In the background of the Jewish religion and its law, look-
ing to the future life as well as the past, that service carries
to every Jew the deepest mgmﬁcance of all the rites of

his people. It is somewhat analogous to extreme unction

and other fundamental rites in other rehgmns

What, then, did ‘the testatrix have in mind when she
directed her body to be given such a funeral and that “the
cost thereof shall be paid as part of my testamentary ex-
penses.”? She had previously in the will referred to the
payment of “my funeral and testamentary expenses”. The
will had been drawn either by a lawyer or one who was
familiar with the language of lawyers, but who probably
had little or no knowledge or acquaintance with these rites
or their associated tolls; and the words “cost” and “ex-
penses” must be interpreted with that in mind. There is
also the fact that, colloquially, “cost” would ordinarily be
used to desecribe all payments -directly related to such a
service performed by third persons. -

- In the early ’40’s, the deceased had visited Vancouver
‘and had, in some way, satisfied herself about burial. She
spoke of this to a merchant acquaintance in Nelson and
seemed to be at ease about it. In discussions between them
at this period she made it quite evident that she was

Ra.nd J.
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familiar with the burial charges under the church law
which she summed up by repeating what has already been
mentioned: the rich pay more and the poor less.

Having, undoubtedly, in mind that in relation to the
burial service the church law would prescribe an assessment,
by the provision of the will she expressed her intention
that the last act relating to her existence on earth, believed
by her to be significant to her future life, was to be ful-
filled in all respects according to a rule of great antiquity
which to her bore a sacred obligation. Included in that act
was the payment of a sum of money designed, among other
things, to accomplish finally the moral and secular duty
owed by her during her lifetime as prescribed by her church
law.

There is no question of public policy, of enforeing church
laws, of uncertainty as to object or person entitled, or of
anything of a similar nature. Assuming that her direction
could have been disregarded by the trustee and an ordinary
non-Jewish burial given, it is settled that under the law
the trustee was at liberty to carry it out as was done.
What is involved is merely the interpretation of the langu-
age of the instrument; and once the burial society became
identified, and it is agreed that it was the proper and in
fact the only society in Vancouver by which the desire of
the deceased could be fulfilled, the direction became com-
plete. Upon the performance of the services, therefore,
the obligation to pay the money as by way of bequest arose
and the right to demand it likewise.

I would allow the appeal and direct judgment accord-
ingly. All costs in all courts will be paid out of the estate,
those of the Trust Company as between solicitor and client.

Krrrock, J.:—The facts are set out in the judgment of
my brother Locke and it is not necessary to repeat them.
Appellant contends on the basis alternatively of custom
or usage, that it has established a liability extending to
the executor or administrator of a person of the Jewish
faith to pay to those undertaking the burial such charges
as they themselves determine, having regard to (a) the
character and nature of the deceased person, judged from
moral standards, (b) whether that person, being financially
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able, had discharged his or her religious duty in the doing
and giving of charity in his or her lifetime for the care and
assistance of his or her less fortunate brothers, (c¢) the
size of the deceased person’s estate, and (d) the existence
or otherwise of dependents of the deceased.

Assuming that, on either basis, such a custom or usage
could be considered either reasonable or certain, I find
nothing in the evidence which establishes the existence of
any such custom or usage. Evidence such as that given
by the witness Brook as to his own knowledge or that of
the deceased that “the rich pay more than the poor” for
funeral services, falls far short of the custom or usage
alleged.

Nor do I think that the language of the will is to be
interpreted as the appellant seeks to interpret it. In my
view, with respect, the will contains nothing more than
a direction to the executor which furnishes no ground upon
which the appellant may claim against the estate other
than the ordinary common law basis of liability upon which
all personal representatives stand with respect to funeral
expenses.

On the argument I had thought that perhaps the amount
allowed by the learned trial judge did not take into con-
sideration the fact that the appellant had undertaken to
furnish perpetual care of the burial plot, but I think the
written admission of the appellant does cover this item.
I would dismiss the appeal with costs.

Appeal dismissed with costs.
Solicitor for the appellant: D. A. Chertkow.

Solicitor for the respondent: P. R. Brissenden.
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DONALD CAPSON ................ ceeees APPELLANT;
AND ’ '
HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK,
APPEAL DIVISION

Criminal law—Murder—Drunkénness—Reasonable doubt—Incapacity to
form specific intent—Objections to charge of trial judge.

A jury found the appellant guilty of murder with “the strongest recom-
mendation for mercy”. His appeal, mainly on grounds of mis
directions on the issue of drunkenness which he had raised at the
trial, was dismissed by the Supreme Court of New Brunswick, Appeal
Division, on the ground that, though some of the involved directions
might have been objectionable or that the principles could have been
more clearly worded, the evidence supported no finding other than
that of ‘'murder and.that, in any event, no substantial wrong or
miscarriage had occurred., :

Held (Rinfret CJ..and Locke. J. dissenting): That the appeal should be
allowed and a new trial ordered. '

The ‘instructions given to the jury were confusing, incomplete, illegal

- and were not corrected.” The appellant was not bound to prove beyond
a reasonable doubt that drunkenness had produced a condition such
as did render his mind incapable of forming the pertinent specific
intent essential to constitute the crime of murder. Furthermore, the
jury should have been clearly instructed that the accused should only
be found guilty of manslaughter if, in their view, the evidence indicated
such incapacity or left them in doubt as to the matter. (Latour v. The

* King [19511 S.CiR. 19 referred to).

Or’ the evidence, it cannot be safely asserted that the jury, properly
“instructed and -acting honestly and reasonably, might not have found
itself in doubt as to the accused’s incapacity, on account of drunken-
pess, to form the specific intent to murder. The length of the jury’s
.deliberation coupled with the- fact that they came back for further
instructions- as to the effeet of intoxication, support the view that
drunkenness was' at least considered and support the conclusion that
it is impossible to say that the verdict would bhave necessarily been the
same had they been properly instructed that any reasonable doubt had
to be glven to the accused There was substantial wrong or
mlscarrlage

Rinfret CJ. and Locke J. (dlssentmg) agreed with the unanimous judg-
ment of the Appeal Division of the Supreme Court of New Bruns-
wick, and would have dismissed the appeal.

APPEAL from the judgment of the Supreme Court of
New Brunswick, Appeal Division, maintaining the verdiet
of murder found by a jury against the appellant.

J. T. Carvell for the appellant.

H. W. Hickman Q.C. for the respondent.

* PrepseNT: Rinfret C.J. and Kerwin, Taschereau, Estey, Locke, Cart-
wright and Fauteux JJ.
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The dissenting judgment of Rinfret C.J. and Locke J.
was delivered by
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Lockr, J.:—I respectfully agree with the unanimous Trs -

judgment of the Appellate Division delivered by Mr. Jus-
tice Hughes and would dismiss this appeal.

The judgment of Kerwin, Taschereau, Estey, Cartwright
and Fauteux JJ. was delivered by

FauTevx, J.:—On the 6th day of March 1952, a jury in
the Supreme Court of New Brunswick (Queen’s Bench
Division) presided over by Mr. Justice W. A. I. Anglin,
after four hours of deliberation, returned against the appel-
lant a verdict of guilty—to which they added “the strongest
recommendation for mercy”’—on the following charge:—

That Donald Capson, on or about the 2nd day of Qctober A.D. 1951,
at the City of Monecton, in the County of Westmorland, in the Province
of New Brunswick, did unlawfully murder Rosie Wing in violation of
section 263 of the Criminal Code of Canada.

This verdiet, appealed mainly on ground of misdirec-
tions on the issue of drunkenness raised at trial by the
accused, was unanimously maintained by the Appeal Divi-
sion of the Supreme Court of New Brunswick, on the view
that, though some of the involved directions might be
objectionable or that the principles could have been more
clearly worded, the evidence in the case would support no
finding other than that of murder and that, in any event,
no substantial wrong or miscarriage of justice had actually
occurred.

Leave was thereafter granted to the appellant to appeal
to this Court on two questions of law, namely:—

Did the trial Judge misdirect the jury as to the burden of proof with
respect to the defence of drunkenness?

Did the trial Judge misdirect the jury in omitting to direct them
that the accused was entitled to the benefit of any reasonable doubt upon
the whole case, including the reduction of the crime of murder to
manslaughter?

. The directions in the address of the trial Judge that are
attacked are:—

(1) I must direct you that if you think the accused was so intoxicated
that he did not have the mind to appreciate what he was doing, then the
charge of murder may be reduced to manslaughter.

* % %
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(2) If he is so drunk that you are satisfied beyond a reasonable doubt
he did not know what he was doing because of the alcohol, then it is
impossible for you to say that he intended to murder. So, under those
circumstances, the law is that a charge of murder must then be reduced to
manslaughter,

* % %

(3) If, however, he has drunk so much he does not know what he ig
doing at all and you are well satisfied beyond a reasonable doubt that his
mind is so blurred by liquor that he does not appreciate what he is doing
at all, then you are unable to find that he had any one of these
intents which I will speak to you about later, so a charge of murder
would have to be reduced to a finding of manslaughter.

' * % *

(4) As I told you before, if you think that he had enough to drink
that he did not know what he was doing in respect of any of these
occasions when he must have a specific intent, then you may bring in a
verdict of manslaughter instead of murder.

* k *

(5) ...and you have to be satisfied beyond a reasonable doubt that
his mind was so affected by liquor that he could not have meant to inflict
grievous bodily harm to facilitate robbery, if you say it was robbery, or
that he did not have the mind to intend to cause bodily injuries known
to him to be likely to cause death or that he was reckless whether death

ensued or not.
* % %

(6) But if you think that he had so much liquor during that day that
his mind was not in the state of appreciating what he was doing and
not just only influenced to do more readily and he would not probably
have done it, if he was sober, then you may find him guilty of
manslaughter.

* %k *

(7) So that if you think, not necessarily beyond a reasonable doubt,
but if you are satisfied that the influence of liquor was such that he
could not appreciate what he was doing in the sense that he could not
form the necessary intent to cause the death, then you may find him
guilty of manslaughter instead of murder.

With these instructions, the jury retired and returned,
two hours later, to ask the trial Judge “to explain again
the effect which the different degrees of intoxication as
regards to the accused, would have upon the verdict of
murder as distinguished from manslaughter.” The follow-
ing instructions were then given:—

(8) So in that intermediate stage you must satisfy yourselves that
the accused was so much under the influence of liquor that he just could
not be said to be capable or have the mental capacity to form any
of these specific intents...

* * #

(9) If he had so much liquor in him and his mind was so affected
that you can say he did not mean to cause her death then he would be
guilty of manslaughter only and not guilty of murder.
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It must be added that, with these conflicting instruc-
tions related to doubt on the specific issue of drunkenness,
the jury were not instructed in a manner sufficiently clear
that any reasonable doubt they might have on the specific
issue had to be given to the accused and that the verdict
should then be reduced from murder to manslaughter.

The jury retired again and after two more hours of
further deliberation, returned to give the above verdict
and recommendation for mercy.

Appreciated in the light of well settled principles, as to
the burden of proof, in the matter, it is manifest that the
instructions given in this respect are confusing, incomplete
and illegal. The appellant was not bound to prove beyond
a reasonable doubt that drunkenness had produced a con-
dition such as inecapacitating his mind of forming the
pertinent specific intent essential to constitute the crime
of murder. Furthermore, the jury should have been clearly
instructed that the accused should only be found guilty of
manslaughter if, in their view, the evidence indicated such
incapacity or left them in doubt as to the matter. (See

Latour v. The King (1) and authorities therein referred to).

The contention of the Crown that the instructions given
were innocuous or were corrected is, I think, undefendable.

The second submission of the Crown—accepted by the
Court of Appeal—is that there was no evidence upon which
a jury could reasonably find that the appellant’s mind
was incapacitated by drunkenness to form the intent to
commit murder; consequently, says counsel for the respon-
dent, the jury should not have been invited to consider
the issue at all and even if the directions given to them,
in this respect, were illegal, no substantial wrong or mis-
carriage of justice resulted therefrom since a verdict of
manslaughter could not, for the reason of drunkenness, be
legally returned by the jury.

Since there is to be a new trial, no reference will be
made to the evidence.

In the opinion of the Court of Appeal, the appellant

entered Rosie Wing’s house “probably with the idea of .

trying to make a loan of some money”; but what took place
from then on up to the moment at which the injuries

(1) {19511 S.C.R. 19.
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were inflicted is not apparent in the evidence. On any
view that would bring the case under the provisions of
ss. (b) of 5. 259 of the Criminal Code, the jury, properly
instructed and acting honestly and reasonably, might have
had no hesitation in finding that Capson was not, on
account of drunkenness, incapacitated to form the specific
intent therein provided, but it cannot safely be asserted
that the jury, equally properly instructed and acting hon-
estly and reasonably, might not have found itself in doubt
on the point. The very fact that, after two hours of
deliberation, the jury required from the trial Judge further
instructions as to “the effect which the different degrees
of intoxication as regards to the accused, would have upon
the verdict of murder as distinguished from manslaughter”,
together with the fact that, after receiving such additional
instructions, they deliberated again for two more hours
before bringing a verdict of murder “with the strongest
recommendation for mercy”’ support the view that drunk-
enness to some degree was at least considered and support
the conclusion that it is impossible to say that the verdiet
would have necessarily been the same had they been prop-
erly instructed that any reasonable doubt had to be given
to the appellant. It was, therefore, necessary for the trial
Judge to instruct the jury on the issue of drunkenness and
to do so according to law.

This conclusion also disposes of the ultimate contention
of the Crown that no substantial wrong or miscarriage of
justice actually resulted from the illegal manner in which
the jury were instructed.

The appeal should be maintained and a new ftrial
ordered.

Appeal allowed; new trial or‘rdered.

Solicitor for the appellant: J. T. Carvell.
~ Solicitor for the respondent: H. W. Hickman.
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NETTIE LAURIE (PLAINTIFF) ........c.n. APPELLANT;
AND
PERRY WINCH (DEFENDANT) .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Easement—Right of Way—Grani silent as to dominant tenement, location
and termini of way, nature and extent of rights conveyed—Evidence
admissible for purpose of construing grant.

Circumstances existing at the time of a grant may be looked at, not
only for the purpose of ascertaining the intention of the parties as to
the dominant tenement, and as to the location and termini of a right
of way granted, but also for the purpose of construing the conveyance
as to the nature and extent of the rights conveyed. Waterpark v.
Fennell 7 HL.C. 650 at 678, 683; Cannon v. Villars 8 Ch, D. 415;
Pettey v. Parsons [1914] 2 Ch. 653 at 667; Canada Cement Co. v.
FitzQerald 53 Can. S.CR. 263; White v. Grand Hotel [1913] Ch. 118;
Todrick v. Western National Omnibus Co. [1934] 1 Ch. 191 at 206;
Robinson v. Bailey [1948]1 2 All E.R. 791 at 795.

S owned two adjacent farms A and B. Lake Simcoe bounded A on the
west and B bounded it on the east. 'S subdivided A into lots. Lot
33 adjoined B and lot 17 had served as a lane whereby access was
gained to the lake from B by passing along a lane on B over lot 33
to lot 17. 8 sold farm B and purported to grant a “perpetual right
of way” over lot 33 to the purchaser “his heirs executors and assigns”
to be binding on S his “heirs executors and assigns”. B and lot 17
were later sold en bloc and the successor in title to this land sub-
divided B, laying out a road on the site of the old farm lane and,
in selling lots, purported to convey a right of way over lot 33.

Held: On the construction of the grant in the light of the authorities that
1. The dominant tenement intended by the parties was the farm B and
not lot 17. 2. The existence of the farm lane over lot 33 between the
gates on the farm and lot 17 and the non-user in connection with
the farm of any other part of lot 33 indicated that the way granted
was over the existing farm lane and the width of the way was limited
to the width of the farm gate for the purpose of access from the
farm gate to the gate on eastern boundary of lot 17. 3. As it could
not be said it was within the contemplation of the parties that the
farm would always remain a farm, there was nothing to restrics
the plain words of the grant to the use being made of the farm lane
at that time, and further, that upon the severance of the dominant
tenement into several parts, the easement attached to those parts.
Codling v. Johnson 9 B. & C. 934; Newcomen v. Coulson 5 Ch. D. 141,

Judgment of the Court of Appeal for Ontario [19511 O.R. 504, reversed
in part.

APPEAL from a judgment of the Ontario Court of
Appeal (1), reversing a judgment of McRuer C.J.H.C. (2),
declaring that no right of way existed on certain land.

*PreseNT: Kerwin, Kellock, Estey, Locke and Cartwright JJ.

(1) (19511 O.R. 504; 3 D.L.R. 81 (2) [19501 O.R. 626; 4 DL.R. 577.
68773—4
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G. N. Shaver Q.C., F. W. Bartrem Q.C. and G. M. Paulin,
for the appellant.

N. L. Matthews Q.C., Beatrice E. Lyons and G. W. Gor-
rell for the respondent.

The judgment of Kerwin, Kellock, Estey, Locke and
Cartwright JJ. was delivered by: ‘

Kerrock, J.:—The appellant is the owner of lots 18, 19
and 33 on registered plan 103 which fronts on the easterly
side of a road known as the Lake Shore Road skirting the
easterly shore of Lake Simcoe in the Provinee of Ontario.
The respondent is the owner of lots on plan 320 which
adjoins plan 103 to the east. Plan 103 consists of thirty-
two lots, numbering from south to north, fronting on the
east side of the Lake Shore Road, and also a long narrow
lot, number 33, which adjoins the easterly limits of the
other lots and fronts on the north limit of a road called the
Mahoney Side Road which, in turn, runs east and west to
the Lake Shore Road along the southerly limits of the
two plans. Lots 1 to 32 are fifty feet in width, while lot
33 is thirty feet. The attached sketch sufficiently indicates
the situation,

When plan 103 was registered in or about the year 1910,
the lands covered by both plans, as well as other land to
the east, were owned by one O. B. Sheppard, the lands now
covered by plan 320 and the land to the east being in the
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occupation of a tenant, John T. Smith, who was engaged
in farming operations thereon. Subsequently, Sheppard
conveyed the farm to Smith and his wife as joint tenants.

The farm fronted on the north side of the Mahoney Side
Road, but there had been in use for some time prior to the
conveyance to the Smiths a farm lane running in an easterly
and westerly direction from the farm buildings located some
distance north of the side road, across the farm, over lot 33
to lot 17, plan 103, and thence to the Lake Shore Road.
This lane was used as a means of access to and from the
farm buildings.

The farm was fenced off from plan 103 by a wire fence
running along the easterly boundary of lot 33, the only
opening in it being a gate opposite lot 17 where the farm
lane met the east limit of lot 33. There was also a gate
opposite in the east limit of lot 17, while there was another
gate in the west limit of lot 17 where the lane entered
Lake Shore Road.

Lots on plan 103 were from time to time disposed of by
Sheppard, usually together with a right-of-way over lot 33.
Sheppard conveyed lot 17 on September 9, 1924, to
one Lascelles, reserving to himself a right-of-way over the
entire lot “for all purposes and at all times.” At this time
Sheppard remained the owner of lot 18 immediately to the
south, as well as lot 33. On November 29, 1924, Lascelles
conveyed lot 17 to the Smiths, subject to the above-

mentioned right-of-way. Subsequently, on September 21,

1925, Sheppard executed the following deed:

In consideration of the sum of one dollar the receipt of which is
hereby acknowledged I hereby give to John Smith of the Township of
North Gwillimbury in the County of York and Province of Ontario his
heirs executors and assigns a perpetual right of way over Lot thirty-three
(33) Plan one hundred and three (103) registered sald Lot & Plan being
in the Township of North Gwillimbury in the County of York and
Province of Ontario. This is to be bmdmg on my heirs executors or

agsigns.

In 1941 the Smith farm, as well as lot 17, plan 103, was
conveyed (the latter subject to the right-of-way already
mentioned) to the predecessor in title of the respondent,
together with “a perpetual right-of-way over lot No. 33
according to plan No. 103”. The registration of plan 320
followed on March 30, 1946. This plan shows a street
known as Lakeview Road overlying the site of the westerly

68773—43
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portion of the old farm lane, but this street is sixty-six
feet in width, whereas that of the lane was about fifty
feet between its fences.

This action was commenced by the appellant to restrain
the respondent and certain other owners of lots on plan
320 from entering upon lot 33, and in the alternative, from
using lot 33 to any greater extent than the same was actu-
ally used prior to the year 1945. The action was tried by
the Chief Justice of the High Court who held that the
conveyance of 1925 from Sheppard to Smith was a personal
license only, but that if it amounted to the conveyance of
an easement, Smith acquired nothing more than the right
to pass over the portion of lot 33 between the gates already
mentioned, and for the purposes only for which the lane
was in fact used at the time of the grant. The only one
to appeal to the Court of Appeal was the defendant Winch.
As to him, the trial judgment was set aside and the action
dismissed although the Chief Justice of Ontario would
have restricted Winch’s right-of-way over lot 33 to that
part between lot 17 and the point on the east limit of lot
33 where the gate had been.

The appellant seeks to restore the judgment of the
learned trial judge on the ground that the conveyance of
1925 was a personal license only. In the alternative, the
appellant seeks a declaration that (1) the right-of-way
granted to Smith was limited to the purposes for which
the lane was at that time used, and (2) that by reason of
the filing of plan 320 and the sale of lots according thereto,
there was such a change in the circumstances as amounted
to an extinguishment of that easement.

The basis upon which counsel founds his argument that
the conveyance of 1925 amounted to nothing more than a
personal license, is that there is no dominant tenement
named in the conveyance. It is therefore said that the
conveyance amounts to a grant of an easement in gross,
something unknown to the law, with the consequence that
the grant is to be construed as a personal license only.

It is to be observed that in the case at bar, there is in
the deed of 1925 not only no mention of a dominant tene-
ment but, apart from the words “over lot thirty-three,”
there is no indication as to the termini of the “right-of-way”
granted by the instrument. The grantee of the right, John
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Smith, together with his wife, were owners as joint tenants,
both of lot 17, plan 103, and of the farm lands to the east.
To my mind, in addition to the silence of the instrument of
1925 with respect to any dominant tenement, there is also,
when the terms of the grant are applied to the existing
circumstances, ambiguity as to whether the right-of-way
was intended to be granted over the entire length and
breadth of lot 33 or over some lesser part of it only. It is
to be noted that the lot extended some 700 feet north of
the northerly limit of the farm lane and ended in a
cul-de-sac. ,

As stated by Lord Chelmsford in Waterpark v. Fennell
(1):

Parol evidence is generally admissible to apply the words used in

a deed, and to identify the property comprised within it. You cannot,
indeed, show that the words were intended to include a particular piece
of land, but you may prove facts from which you may collect the meaning
of the words used, so as to include or exclude land, where the words are
capable of either construction.

Lord Wensleydale, in the same case, at p. 683, said:

In the course of the long and elaborate discussion which this case
underwent in the Irish Court, some observations were incidentally made
which are liable to be misunderstood as to the limits within which parol
evidence is receivable to explain deeds, as if it could be done only in
cases of doubt . . . The construction of a deed is always for the Court;
but, in order to apply its provisions, evidence is in every case admissible
of all material facts existing at the time of the execution of the deed,
go as to place the Court in the situation of the grantor.

In Cannon v. Villars (2), Sir George Jessel M.R. said
at p. 419:

In construing all instruments, you must know what the facts were
when the agreement was entered into.

In Goddard on Easements, 8th edition, p. 381, the author
says that ’

Under ordinary circumstances the owner of a private right of way
is entitled to enter the way at one and the same place only, and not
at any other; for instance, if a way to a field runs by the side of the
field, the dominant owner is not entitled to alter the position of the gate
through which he has been accustomed to pass from the field to the way,
and to make a new entrance at a fresh place.

At p. 382 the author says with respect to a way origin-
ating by express grant:
. if the deed is silent as to the place of entry, surrounding circum-

stances must be taken into consideration to throw light on the intention
of the parties.

(1) (1859) 7 H.L.C. 650 at 678, 683. (2) (1878) 8 Ch. D. 415.
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1952 In Pettey v. Parsons (1), Swinfen Eady L.J. at p. 667

—— -
Lavre Said: .
v

WiNCH It is a question of construction in a deed granting a right of way

J— whether the way that is granted is a way so that the grantee may open
Kellock J. gates, or means of access to the way, at any point of his frontage, or
- whether it is merely a way between two points, a right to pass over the
road, and is limited to the modes of access to the road existing at the

date of the grant. In each case it is a question of construction.

In South Metropolitan Cemetery Co. v. Eden (2), the
right-of-way there granted was for the benefit of the domi-
nant tenement “or any part thereof,” and this was also
the situation in Cooke v. Ingram (3), as well as in Pettey
v. Parsons, supra. In Sketchley v. Berger (4), it was made
plain by the deed that the grantee of the easement was
entitled to enter at any point where the right-of-way
touched his lands.

In Deacon v. South Eastern Railway (5), the defendant
had granted to the plaintiff certain lands under a railway
arch,
together with a right of way to the said arch to and from Villiers Street.

At the date of the grant and for eight years thereafter,
there was only the one way by which the plaintiff could get
from the land so granted to Villiers Street, and this he used.
It was held by North J. that the right-of-way being un-
defined by the deed, the right to define was vested in the
grantor, and he having defined the way, could not there-
after open a new way and require the grantee to use it.

In Canada Cement Co. v. Fitzgerald (6), the respondent
had conveyed part of his farm to the appellant reserving

the right to pass over for cattle, horses and other domestic animals for
water going to and from Dry Lake.

A well defined way across the land conveyed had been
used by cattle from the plaintiff’s farm in going to and
returning from Dry Lake for many years before and after
the grant, and it was held by this court that the fact that
the location and width of the passage over the land con-
veyed were not defined in the deed did not render it void
for uncertainty, but that the way was sufficiently estab-
lished by the evidence of the existing circumstances.

(1) [19141 2 Ch. 653. (4) (1894) 69 LT.NS. 754.

(2) ((1855) 16 C.B. 41. (5) 61 L.TNS. 377.
(3) (1893) 68 L.T.NS. 671. ' (6)" (1916) 53 Can. 8.C.R. 263,
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In the light of these authorities, I think, in the first
place, that the dominant tenement intended by the parties
to the deed of 1925 was the farm and not lot 17. The fact
that that lot, although also owned by the Smiths, was
subject to a right-of-way appurtenant to lot 33 indicates,
I think, that it could not have been intended that the
easement created by the instrument of 1925 was intended
to be appurtenant to a lot which was, at that time at least,
sterile so far as building upon it was concerned.

In the second place, as pointed out by the learned Chief
Justice for Ontario, the right-of-way granted was “a” right-
of-way, and the situation existing at the time, namely, the
existence of the farm lane over that part of lot 33 between
the gates and the non-user in connection with the farm of
any other part of lot 33 indicates, in my opinion, that the
way granted was over the site of the existing farm lane.
I think this conclusion is very strongly reinforced by the
existence of the fence along the entire easterly limit of lot
33, which indicates clearly that the only place of entry
upon lot 33 from the farm which the grantee was intended
to have was at the gate in the easterly boundary of the lot.
It follows that the width of the way was limted to the
width of such gate. In admitting that he had no other
point of access to lot 33 from plan 320, I think the respond-
ent was well advised. ‘

The words “over lot thirty-three” are just as capable
of referring to that part of the lot north of the old lane
as to that part of the lot to the south. It is not suggested
that Smiths had ever made use of the northerly part of
the lot or that its use could have been of benefit to the
farm. Similarly, with respect to any user by the Smiths
of the southerly part of the lot, I think, with the learned
Chief Justice of Ontario, there is no evidence of such user.
The only suggestion is that contained in the following
evidence of an adopted daughter of Smith who had lived
with him on the farm. She testified as to the use of the
farm lane to and from the Lake Shore Road, and then gave
the following evidence in answer to a leading question as
to the use of lot 33 down to the side road:

Q. Did you ever have any ocecasion to travel on Lot 33 down to what
was known as the Mahoney Side Road at that time?

A. Yes, T have travelled down there.
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1952 Q. Did any other people use it in that way?
LAvRm A. Anyone that wanted to, used it . . . anyone that T know of.
WiNcH Such evidence does not, in my opinion, indicate any

Kellock J. user in connection with the farm or justify a conclusion
——  that the parties to the conveyance of 1925 had reference
to anything more than the one right-of-way over lot 33 for
the purpose of connecting the western gate of the lane
on the farm with the eastern gate of the lane on lot 17.
The farm fronted on the side road and thus communicated
with it directly. The lane was a means of communication
between the farm buildings and the Lake Shore Road.
There was little or no utility so far as the farm was con-
cerned, in going to or from the farm buildings to the side

road by means of lot 33.

With respect to the nature and extent of the easemenc
granted, it is to be observed that the grant is one of a right-
of-way simpliciter with no express restriction as to use.
Just as the circumstances existing at the time of the grant
may be looked at for the purpose of ascertaining the inten-
tion of the parties as to the dominant tenement and as to
the location and termini of the way, the circumstances
may also be looked at for the purpose of construing the
conveyance as to the nature and extent of the rights
conveyed.

In White v. Grand Hotel (1), while the easement there
in question was the subject of an express grant, there was
no documentary evidence of its exaet terms. The action
was by the owner of the servient tenement to limit the
user of the way, the dominant tenement having been
changed from a private residence, at the time of the grant,
to a hotel. It was held, that there being no limitation to
be found in the grant in the nature of the width of the
right-of-way or anything of that kind, full effect must be
given to the grant and the way could not be restricted to
such use as existed at the time of its execution. Hamilton
L.J., as he then was, pointed out that the dominant tene-
ment, although used as a private dwelling house at the
time of the grant, might be, with the consent of a third
person, as in fact it had been, turned into a house which
could be used for the purpose of trade. The decision on
this point was upheld by the House of Lords.

(1) [1913] 1 Ch. 118; 110 L.T. 209.
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In South Eastern Railway Co. v. Cooper (1), Warring-
ton L.J. used the following language at p. 226:

There is no question that if this were a grant of a way from one
person to another, the grantee would be entitled to use it for any purpose
without reference to the purpose for which the dominant tenement was
used at the date of the grant, and notwithstanding that the burden on
the servient tenement was thereby increased.

In Todrick v. Western National Omnibus Co. (2), Far-
well L.J. at the trial said, at p. 206:

Tn considering whether a particular use of a right of this kind is
a proper use or not, I am entitled to take into consideration the circum-
stances of the case, the situation of the parties and the situation of the
land at the time when the grant was made: see United Land Co. v.
Great Eastern Ry. Co. (3), and in my judgment a grant for all purposes
means for all purposes having regard to the considerations which T have
already mentioned.

It was held by the Court of Appeal in Todrick’s case (4)
that having regard to the width of the land over which
the right-of-way there in question was granted, it was not
within the intention of the parties to the grant that it
should be used for heavy omnibus traffic.

In Robinson v. Bailey (5), Lord Greene M.R. referred
to the language of Farwell L.J. in Todrick’s case, supra,
and said at p. 795:

While not in any way dissenting from that statement as a general
proposition, I would like to give this word of caution, that it is a
principle which must not be allowed to carry the court blindly. Obviously
the question of the scope of the right of way expressed in a grant or
reservation is prima facie a question of construction of the words used.
If those words are susceptible of being cut down by some implication from
surrounding circumstances, it being, to construe them properly, necessary
to look at the surrounding circumstances, of course they would be cut
down. Todrick’s case is a very good example of the sort of application
of the rule which Farwell J. was enunciating.

In .Robinson’s case the court found that there was no
limitation upon the language of the grant to be implied
from the nature of the land over which the right was
granted, but rather the contrary, and although the domin-
ant tenement in question in that case was at the date of
the grant subject to restrictions, those restrictions, like the
situation in White’s case (6), could have been gotten rid of
by the consent of a third party.

(1) [1924] 1 Ch. 211 (4) [1934] 1 Ch. 561.

(2) 19341 1 Ch. 190. (5) [1948] 2 All ER. 791.
(3) L.R. 10 Ch. 586 at 590. (6) 119131 1 Ch. 118; 110 L.T. 209.
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In the case at bar, while the Smith lands were, at the
date of the grant, being used for agricultural purposes,
there was no reason why they might not subsequently be
subdivided into building lots as had been the case with
the original part of the farm with respect to which plan
103 had been registered, and I cannot think that it is to
be said that it was within the contemplation of the parties
to the conveyance of 1925 that the farm would always
remain g farm. I think, therefore there is nothing in the
circumstances to restrict the plain words of the grant to
the use being made of the farm lane at that time. Further,
upon the severance of the dominant tenement into several
parts, the easement attached to those parts; Codling v.
Johnson (1), Newcomen v. Coulson. (2).

I would therefore allow the appeal to the extent indi-
cated. The farm lane having been obliterated and the gates
having disappeared, I would, if the parties cannot agree,
direct a reference to define the location of the right-of-way.
The appellant should have her costs in this court and the
respondent should have his costs in the Court of Appeal.

Appeal allowed in part.
Solicitors for the appellant: Hollinrake & Bartrem.

Solicitors for the respondent: Mathews, Stiver, Lyons
& Vale. '

(1) (1829) 9 B. & C. 933. (2) (1877) 5 Ch. D. 133.
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VINCENT FEELEY, ANDREW HER- ‘
GEL, GEORGE REID, EDWARD APPELLANTS;

MEECHAN .......... e
AND
HER MAJESTY THE QUEEN ....... .. . RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law—Common betting-house—Summary trial under Part XVI—
Motion for non-suit—Criminal Code, ss. 229, 773(f), 777(a), 1013(4)
1023(2).

The appellants were jointly charged with having kept a common betting-
house and were tried summarily before a magistrate pursuant to
ss, 773(f) and 777(a) of the Criminal Code. On a motion for non-
suit, made at the close of the case for the Crown, the charge was
dismissed as against all four accused. Pursuant to s. 1013(4) of the
Code, the Crown appealed the acquittal on the ground that there
was evidence to support the case against the accused and the Courf
of Appeal for Ontario ordered a new trial.

Held: (1): The appeal of the appellant Feeley should be dismissed;
there was evidence which, if accepted, showed circumstances from
which the inference might fairly be drawn that the building in
question was being used as a common betting-house; and the evidence
as to the statements made by this appellant and as to his actions
wag such that, in the absence of explanation or denial, the tribunal
of fact might properly have decided that he was guilty of being
the keeper of such betting-house.

(2): The appeals of the appellants Reid, Hergel and Meechan should
be allowed and a judgment of acquittal entered, there being no
evidence on which a properly instructed jury, acting reasonably, could
have found a verdict of guilty.

Held also, that the rules laid down in The King v. Morabito [1949] S8.CR.
172. (i) that the judicial officer presiding &t the trial of & criminal
-charge can not dismiss the charge at the close of the case for the
Crown and before the defence has elected whether or not to give
evidence unless at that stage there is no evidence upon which a jury
might conviet, and (ii) that whether or not there is such evidence is a

question of law alone, are applicable to the conduct of a trial under
Part XVI of the Criminal Code.

APPEALS from the judgment of the Court of Appeal
for Ontario, allowing the Crown’s appeal from the acquittal
of the accused and ordering a new trial.

W. E. MacDonald for the appellants.
C. P. Hope Q.C. for the respondent.

*PeesENT: Rinfret C.J. and Kerwin, Taschereau, Cartwright and
Fauteux JJ.
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The judgment of the Court was delivered by:—
CartwricHT J—The appellants were jointly charged
that they,

TrR QUEEN within six months ending on the 4th day of November AD. 1950 at the

Town of New Toronto in the County of York unlawfully did keep a
common betting house at the premises situate and known as Lakeside
Cigar Store, 132 Sixth Street in the said Town of New Toronto, contrary
to Section 229 of the Criminal Code.

They were tried summarily before His Worship Magis-
trate Hand pursuant to sections 773(f) and 777(a) of the
Criminal Code. Each of the appellants was separately
represented. Upon the close of the case for the Crown on
January 26, 1951, the counsel for each defendant moved
“for non-suit and dismissal in respect of” his client. The
learned Magistrate granted this motion as to the appel-
lants Hergel and Meechan, reserved his judgment as to
the appellants Feeley and Reid and adjourned the hearing
to January 29, 1951, on which date he gave judgment dis-
misging the charge against them also.

The learned Magistrate did not give extended reasons
for judgment. In dealing with the motion so far as Hergel
and Meechan were concerned he said “I find no evidence
for a conviction against Andrew Hergel and Edward
Meechan and the charge against them will be dismissed.”
In dealing with the motion as to Feeley and Reid he simply
stated that the motion would be granted and the charge
dismissed.

From this judgment of acquittal the Attorney-General
appealed to the Court of Appeal for Ontario pursuant to
section 1013 (4) of the Criminal Code on the following
ground :— :

That the learned Magistrate erred in holding that there was no
evidence to support the Crown’s case against the accused.

The appeal was allowed and a new trial directed as to
all four of the appellants, who now appeal to this Court
pursuant to section 1023 (2) of the Code. We have not
the benefit of any written reasons for the judgment of the
Court of Appeal.

It is common ground that had the learned Magistrate

refused the motion the appellants would have had the
right to call evidence for the defence if so advised and
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counsel for the respondent submits that the decision of
this Court in The King v. Morabito (1) establishes (i)
that at that stage it was not open to the learned Magistrate
to dismiss the charge unless there was no evidence on which,
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had the trial been before a jury, a properly instructed jury, Cartwright J.

acting reasonably, might have convicted the accused, and
(ii) that whether or not there was such evidence is “a
question of law alone” within the meaning of section 1013
(4) of the Code. I agree with this submission.

Counsel for the appellant sought to distinguish the
Morabito case from the case at bar. It is true that in the
former case the trial was held under the provisions of
Part XVIII of the Code and in the latter under Part
XVI; and that Perry v. The King (2), approved in the
judgment of Kellock J., concurred in by Rand and Locke,
JJ., in the Morabito case, dealt with a charge disposed of
under Part XV of the Code. It would seem, however, that
Rex v. Olsen (3) also, approved in the judgment of
Kellock J., dealt with a charge tried under Part XVI. The
offence there charged was one on which the Crown might
have proceeded either summarily or upon irndictment and
the fact that there was an appeal to the Court of Appeal
for British Columbia indicates that the latter course had
been followed. It is true that the corresponding sections
in Parts XV, XVI and XVIII of the Code are not identi-
cally worded but in proceedings under each of such parts
the judicial officer before whom the trial is held acts as
judge both of the law and of the facts and it appears to
me that the rules laid down in the Morabito case are
applicable to the conduct of a trial under Part XVI of the
Code. 1t is therefore necessary to consider as to each
appellant whether at the close of the Crown’s case there
was evidence upon which a properly instructed jury, acting
reasonably, might have convicted him.

The charge being that of keeping a common betting-
house it was essential for the Crown to prove (i) that the
building known as 132 Sixth Street, New Toronto, was at
the relevant time a common betting-house, and (ii) that
each appellant was a keeper thereof.

(1) [1949]1 S.CR. 172, (2) 82 Can. C.C. 240.
(3) 4 CR. (Can.) 65.
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The burden resting upon the prosecution as to (ii) above
is somewhat lightened by the terms of seetion 229 (3) of
the Criminal Code reading as follows:— -

(3) Every one who appears, acts or behaves as master or mistress,
or as the person having the care, government or management of any
disorderly house, or as agsisting in such care, government or management,
shall be deemed to be the keeper thereof and is liable to be prosecuted
and punished as such although in fact he or she is not the real owner
or keeper thereof.

As in my view the order for a new trial should be upheld
as to the appellant Feeley, I do not propose to discuss the
evidence in detail. During the argument counsel for the
Crown made it clear that he did not rely upon the pre-
sumptions created in certain circumstances by sections 985
and 986 (2) of the Criminal Code. He submitted that a
prima facie case was made out against all of the appellants
without the aid of these statutory presumptions.

In my view there was evidence which, if accepted, showed
circumstances from which the inference might fairly be
drawn that on the 3rd of November, 1950 the building in
question was being used as a common betting-house. The
more difficult question is whether there was evidence that
the appellants were the keepers of such betting-house.

I have reached the conclusion that the evidence as to the.
statements made by the appellant Feeley, and as to his
actions was such that, in the absence of explanation or
denial, the tribunal of fact might properly have decided
that he was guilty.

As to the appellants Reid, Hergel and Meechan respec-
tively ecounsel for the respondent relies on the following
items of evidence: As to Reid: (i) the license, Exhibit 30
(ii) the fact that in the pocket of a coat hanging in a
closet on the premises was “a liquor permit in the name of
George Reid” (iii) that he was found by the police in the
cellar of the store in the circumstances to be mentioned
hereafter,

As to Hergel: (i) that on November 3, 1950, he was twice
seen to leave the premises in question and return (ii) the
same as item (iii) in the case of Reid.

As to Meechan: (i) he had in his possession a key which
would open the back door of the building in question and
a key which would open the door of a small room in the
building (ii) the same as item (iii) in the case of Reid.
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It will be convenient to deal first with the third item }3’5_2)

mentioned in the case of Reid as it is common to these Femry
three appellants. There was evidence that Reid, Hergel ™ ¢
and Meechan were all found by the police in the cellar T=s QUEEN
room, under the building in question, containing the 0il Cartwright J.
furnace. There was evidence from which it would have ~
been open to a jury to draw the inference that one or
more of them had been burning in the furnacé pieces of
paper which it was open to the jury to infer were betting
slips but there was no evidence from which the jury could
infer that all three of them had taken part in this or from
which it could be determined which one had been doing it.
This being so the effect of this item is only to warrant the
drawing of an inference that each of the three was present
while betting slips were being destroyed. It does not
warrant the drawing of the inference as to any one of them
that he destroyed betting slips.

Dealing next with item (i) as to Reid, there was evidence
that a document, Exhibit 30, was on the wall in the building
in question. It reads as follows:

TOWN OF NEW TORONTO No. 1 672
Tobacco
LICENSE

This License is granted to Lakeside Cigar Store of 132 6th St. to carry
on Business or Businesses as above mentioned in the Town of New
Toronto.

PROVIDED that the said Geo. Reid (L.C. St.) shall duly observe
all By-laws made and provided by the Municipal Council of the Town
of New Toronto, under which this License is Issued.

This License to continue in force until the 31st day of Dec. 1950
and no longer. This License may be Cancelled if the provisions of any
By-law regarding the same are not fully observed.

ISSUED at the Town of New Toronto, this 1st day of February, 1950.
Amount of License Fee $2.00

(Sgd.) F. R. LONGSTAFF
Municipal Treasurer

Below this appears a cash register printing shewing $2.00
paid on February 1, 1950.

Counsel for the appellant objects that this has no pro-
bative value in the absence of any evidence to identify the
appellant George Reid with the individual intended to be
described by the words “Geo. Reid” in the license. This
point was not further developed in argument and I do not
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propose to discuss the numerous decisions, some of which
are not easy to reconcile, in which the question has been
considered as to whether and to what extent identity of
name is evidence of identity of person. I will assume,
without deciding, that a jury would have been entitled
to infer that the appellant George Reid was the individual
described by the words “Geo. Reid” in Exhibit 30. It
might then be suggested that this indicated that on Febru-
ary 1, 1950, the appellant Reid was the licensee permitted
to carry on business under the name “Lakeside Cigar Store”
at the premises in question and that the presence of Exhibit
30 on such premises on November 3, 1950 indicated that he
had up to that date continued in charge of such business.
Be this as it may, it appears to me that if such an inference
could otherwise have been drawn it was displaced by the
evidence given by the Crown that Feeley was both the
owner and the person in charge of the premises.

Item (ii) as to Reid seems to me to indicate nothing
more than that the appellant Reid had hung up his coat
in a closet in the premises in question and possessed a liquor
permit. It throws no light on the question as to what
he was doing on the premises.

In my opinion, these three items of evidence, taken to-
gether, are insufficient to make out a prima facie case that
Reid was in fact the keeper or that he appeared, acted or
behaved as the person having the care, government or
management of the house in question or as assisting in
such care, government or management.

In the case of Hergel the evidence as to his presence in
the cellar in the circumstances mentioned, coupled with
the evidence as to his twice leaving and entering the
premises, falls far short of making out a prima facie case.

In the case of Meechan the evidence as to his presence
in the cellar and as to the possession of the two keys men-
tioned above does not appear to me to indicate that he
was a keeper. His possession of the keys would permit
the jury to infer that he had a right to enter the building
and a particular room therein, but would afford no founda-
tion for a finding that he took any part in its care, govern-
ment or management.
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For the above reasons I have reached the conclusion Ef
that as to the appellants Reid, Hergel and Meechan there Feeay
was no evidence on which a properly instructed jury, acting .
reagonably, might have found a verdict of guilty. Tm_?_mm

I would dismiss the appeal of the appellant Feeley. I(mtw-m—ght -
would allow the appeals of the appellants Reid, Hergel
and Meechan and direct that as to each of them a judgment
of acquittal be entered.

Appeal of the appellant Feeley dismissed; appeals of the
other appellants allowed.

Solicitor for the appellants: W. E. MacDonald.
Solicitor for the respondent: C. P. Hope.

68773—5
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MARSDEN KOOLER TRANSPORT
LTD. ano ALBERT PICHE (DE— APPELLANTS;
FENDANTS) «.uvvevvnnnnnn

AND

ANNIE POLLOCK, AS ADMINIS-
TRATRIX OF THE ESTATE OF
WILLIAM BRUNO POLLOCK,
DECEASED (PLAINTIFF) .........

RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Automobile—M otorcyclist colliding with disabled trailer at night—Flares
extinguished and not placed ot distance required by Statute—Failure
to repair or move trailer—Damages—Deceased illegitimate—W hether
award in reasonable proportion to loss—Public Service Vehicles Act,
RS.A. 1942, ¢. 276—Fatal Accidents Act, R.S.A. 1948, c. 125—Trustee
Act, R8.A. 1942, c. 215.

The respondent’s minor son was killed when his motoreycle collided in
a very foggy night with the appellant’s disabled trailer which had
been left parked on the highway well over on its proper side of the
road. The appellant had placed three flares, two behind and one
in front of the trailer, all three at less than one hundred feet from
the trailer; but these flares were extinguished at the time of the
accident.

The action was taken by the son’s mother, as administratrix of his estate,
and on her own behalf and that of his father, as dependents. The
trial judge, having found negligence in the failure to set out the flares
in the manner prescribed by the Public Service Vehicles Act (R.S.A.
1942, ¢. 276) and in the failure to remove the trailer from the
highway or repair it, awarded damages in the sum of $6,000 under
the provisions of the Fatal Accidents Act (R.S.A. 1942, c. 125) and the
Trustee Act (RS.A. 1942, c. 215). This judgment was affirmed by
the Court of Appeal for Alberta. '

Held: The appeal should be dismissed; Kellock and Locke JJ., dissenting
in part, would have ordered a new trial restricted to the amount
of damages to be awarded under the Fatal Accidents Act.

Per Kerwin, Estey and Fauteux JJ.: Applying City of Vancouver-v.
Burchill [1932] S.C.R. 620 and Fuller v. Nickel [1949] S.C.R. 601,
even if the appellant did put the flares out in a manner that did
not comply with the statute, it was not liable in damages unless
such breach was the direct cause of the accident. The statutory
requirement of putting out flares in the circumstances of this case
constitutes a duty the performance of which is the minimum required
by law and does not relieve from exercising the care that a reasonable
man would exercise in the circumstances. The collision was directly
caused by the failure to exercise such care. A reasonable man would

*PrEsENT: Kerwin, Kellock, Estey, Locke and Fauteux JJ.
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have appreciated the danger, foreseen the possibility of injury and
would have made an effort to remove or repair the trailer which,
upon the evidence, would have been successful. (Jones v. Shafer
[19481 S.C.R. 166 distinguished),

The amount of damages awarded under the Fatal Accidents Act must be
determined upon the particular facts in each case and, in part, must
be a matter of estimate, even conjecture. Appellate Courts have,
apart from some error in prineiple, interfered only where the damages
were clearly excessive, that is to say where there was no reasonable
proportion between the amount awarded and the loss sustained, which
is not the case here even though the damages awarded were somewhat
large.

Per: Locke J. (dissenting in part): The fact that the flares were not
placed at the distance from the stranded vehicle required by the
regulations had no bearing on the occurrence of the accident since
they had been extinguished before it happened. The proper inference
to be drawn from the evidence was that the flares were in a defective
condition when placed upon the highway and this, coupled with the
negligence found by the trial judge of failing to remove the vehicle
from the highway, was sufficient to sustain the finding of liability.

No evidence was given at the trial as to the age or the finanecial circum-
stances of the parents on whose behalf the claim for damages was
made under the Fatal Accidents Act in respect of the death of an
illegitimate child and the amount awarded was so excessive as to
bear no reasonable relation to any Iloss shown to have been sustained.

. 'There should be a new trial restricted to the assessment of damages.

APPEAL from the judgment of the Appellate Division
of the Supreme Court of Alberta, affirming the judgment
of Shepherd J. (1), which had awarded the respondent
$6,000 for damages for fatal injuries suffered by her son
when his motorcycle collided with the appellant’s traﬂer
parked on the highway at night.

A. F. Moir for the appellants.
F.R. McLean Q.C. and F. Dunne for the respondent.

The judgment of Kerwin, Estey and Fauteux JJ. was
delivered by

Estey J.:—William Bruno Pollock, shortly after 1:30
on the morning of August 20, 1948, riding & motorcycle
northward toward Edmonton on Highway No. 2, lost his
life when he collided with a heavily loaded trailer owned
by the appellant Marsden Kooler Transport Limited (here-
inafter called the Company) and parked on the highway.
This action is brought by his mother, as administratrix of
his estate, on her own behalf and that of his father William

(1) 119511 3 W.W.R. (N.8.) 266.
68773—5%

67

1952
—
MarspEN
KoorLer
TRANSPORT
Lip. et al.

V.
Porrock



68 SUPREME COURT OF CANADA [1953

}_9fg Bruno. The learned trial judge (1) awarded damages in
Marspex  the sum of $6,000 against both appellants and his judgment

Tﬁ?;fgm was affirmed in the Appellate Court. ,
L"’”'vet al.  The appellant Piche, an employee of the Company, was

Pouock  driving the Company’s truck, with trailer attached, north-
Esteyd. ward on Highway No. 2 when about 9:00 p.m., on the
——  evening of August 19, 1948, a bearing seized in the right
rear wheel of the trailer. It was impossible for him then
to move the trailer further with his own truck. He, there-
fore, detached the truck and left this trailer, 22 feet long
and 7 feet 8 inches wide, parked on the east side of the
highway. The highway had a hard surface width of 22
feet, with one foot of gravel on each side. The policeman
who made certain measurements found the west side of
the trailer was 13-6 feet from the west edge of the hard
surface. This trailer was entirely on the hard surface and
every vehicle proceeding northward, of necessity, had to

turn to the west in order to avoid it.

Piche immediately communicated with another of the
Company’s drivers, who returned with his truck while
Piche was still there, but no effort was then made, not-
withstanding the presence of two of the Company’s drivers
and their respective trucks, to move the trailer. The learned
trial judge found:

I am satisfied from the evidence that had Piche and his fellow truck
driver hooked up their two trucks to the trailer they could have removed
it from the highway without difficulty shortly after it became disabled.
The wrecker truck that did remove it the next morning pulled it two
and a half miles in about an hour to a point where it was clear of the
highway.

Piche put out three flares, one between 30 and 50 feet
north of the trailer, the second just south of the trailer
and a third about 30 or 50 feet south of the trailer.
These were not placed as required by the regulations made
under The Public Service Vehicles Act of the Province
of Alberta (R.S.A. 1942, ¢. 276). They remained burning
until some time around midnight, but were not burning at
the time of the collision. After the collision these flares
were found in a damaged condition, but in places that
did not assist in determining where they had been originally
placed. The learned trial judge stated that after parking
the trailer and placing the flares

(1) 119511 3 W.W.R. (N.S.) 266.
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Piche then drove in his truck to Edmonton, called at his employer’s
warehouse and, finding it closed, went home to bed, making no other
effort to get in touch with his employer until the next morning, nor did
he notify the police, nor anyone else, of the presence of the trailer on
the highway.

The trailer was, in fact, removed by another party the
next morning as a result of action taken by the police.

The deceased had left Edmonton about midnight with
two friends, each riding a motorcycle. They went to Leduc
and as they passed the trailer the three flares were burning.
They left Leduc to return to Edmonton about 1:30 in the
morning. It was then very foggy. As they approached the
trailer the flares were not burning. The deceased was
riding last and it would appear that his motoreycle collided
with the rear left corner of the trailer, causing him to lose
his life.

The appellants’ contention that, even if Piche did put
the flares out in a manner that did not comply with the
statute, the appellants are not liable in damages, as here
claimed, unless such breach was the direct cause of the
accident, has been repeatedly recognized. City of Van-
couver v. Burchill (1) and Fuller v. Nickel et al (2). The
learned trial judge appears to have been satisfied that the
absence of the flares did contribute to the accident and that
their absence was due to the manner in which they were
placed by Piche. It was, however, unnecessary for the
learned judge to make a specific finding to that effect, as
he found that if Piche had exercised reasonable care the
" trailer would have been removed from the highway some
time before the accident took place. It was on the failure
in this regard that the learned judge appeared to place
the greater emphasis and it was undoubtedly a direct cause
of the collision.

This case illustrates again what has been repeatedly
stated that a statutory requirement such as putting out
flares constitutes a duty that must be performed and if
the flares are placed with care they are often an adequate
protection, at least for some time. However, the perform-
ance of that statutory obligation is the minimum required
by law and does not relieve a person in Piche’s position
from exercising the care that a reasonable man would

(1) [1932] S.C.R. 620. (2) 119491 S.CR. 601
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exercise in the circumstances. A reasonable man would
have appreciated the danger caused by the presence of the
trailer, foreseen the possibility of injury and would have
utilized the Company’s two trucks in an effort to remove
the trailer which, upon the evidence, would have been
successful.

There was another alternative. It was about 10:00 p.m.
when Piche left for Edmonton. A reasonable man would
not have been content merely to try the warehouse door,
but would have made an effort to communicate with his
employer and endeavour to arrange for either the repair,
which the evidence establishes could have been made upon
the highway, or removal of the trailer.

If either of the foregoing reasonable courses had been
adopted the trailer would not have been there at the time
of the collision. It was Piche’s failure to exercise the care
of a reasonable man in the circumstances that directly
caused the collision here in question. At all material times
he was acting within the scope of his employment with
the appellant company.

Jones v. Shafer (1), relied upon by the appellants, is
distinguishable upon its facts. There, apart from other
distinguishing factors, the learned trial judge found:

I do not think under the circumstances here that the defendant
could have secured the necessary equipment to do so (that is to move
the truck), at least until the next morning.

The flares were put out with care and were removed by
some unknown person. Moreover, after the flares were so
removed the police visited the vehicle there in question and
lighted the lights thereon, which were burning at the time
of the accident.

The appellants contend that the damages in the sum of
$6,000 awarded under The Fatal Accidents Act (R.S.A.
1942, c. 125) are excessive. They draw our attention to the
statement of my Lord the Chief Justice, then Rinfret J.,
with whom Smith J. concurred, in Littley v. Brooks et al
(2):

Tn assessing damages under the Fatal Accidents Act, it is well settled
law that the jury are confined to pecuniary loss sustained by the family
and ' cannot take into consideration the mental suffering of the survivors
. . . Tt is the reasonsble expectation of pecuniary advantage by the
relatives remaining alive that may be taken into consideration.

(1) [1948] S.C.R. 166. (2) [1932] S.C.R. 462 at 470.
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The appellants then cite a number of cases in which they
contend the damages awarded were such as to indicate the
damages here are excessive. The amount of damages
allowed upon the above basis must be determined upon the
particular facts under consideration in each case and, in
part, must be a matter of estimate, even conjecture. Grand
Trunk Ry. Co. of Can. v. Jennings (1). Appellate courts
have, apart from some error in principle, interfered only
where the damages are clearly excessive. Our attention
was directed to Taff Vale Ry. v. Jenkins (2), where damages
were fixed by a jury under The Fatal Accidents Act. It
was contended in the House of Lords that the damages
were excessive. Lord Atkinson stated that in such a case
an appellate court would regard the damages as excessive
only where “the Court cannot find any reasonable pro-
portion between the amount awarded and the loss sus-
tained.” In Davies v. Powell Duffryn Associated Collieries,
Ld. (3), Lord Wright stated:

Where the verdiet is that of a jury, it will only be set aside if the
appellate court is satisfied that the verdict on damages is such that
it is out of all proportion to the circumstances of the case: Mechanical
and General Inventions Co., Ld. v. Austin, 1935 A.C. 346. Where, however,
the award is that of the judge alone, the appeal is by way of rehearing
on damages as on all other issues, but as there is generally so much room
for individual choice so that the assessment of damages is more like an
exercise of discretion than an ordinary act of decision, the appellate court
is particularly slow to reverse the trial judge on a question of the amount
of damages. It is difficult to lay down any precise rule which will cover
all cases, but a good general guide is given by Greer L.J. in Flint v. Lovell,
1935—1 K.B. 354, 360.

- The statement of Lord Justice Greer (4) referred to reads

as follows:

In order to justify reversing the trial judge on the question of the
amount of damages it will generally be necessary that this Court should
be convinced either that the judge acted upon some wrong principle of
law, or that the amount awarded was so extremely high or so very small
as to make it, in the judgment of this Court, an entirely erroneous
estimate of the damage to which the plaintiff is entitled.

On the foregoing basis, even if one were disposed to con-
clude that the damages were somewhat large, there is no
basis here disclosed upon which an appellate court should
interfere.

The appeal should be dismissed with costs.

(1) (1888) 13 App. Cas. 800. (3) [19421 A.C. 601 at 616.
(2) [1913] AC.1at 7. (4) [1935]1 1 K.B. 354 at 360.
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KeLrock, J. (dissenting in part)—In my opinion, this
appeal should succeed as to damages only. At the time
of the accident, the deceased was within a few weeks of
being seventeen years old. He was a normal, healthy boy,
and the family was apparently in humble circumstances.
The boy had been engaged in helping his father in his
business of trucking, being paid a wage of $60 a month, out
of which he was paying $7 a week to his mother for board.
The father testified that a few months after his son’s death
he took in another man on & partnership basis, he himself
retaining a 75 per cent interest, and that this arrangement
cost him from $60 to $70 a month more than he had been
paying his deceased son. There is nothing in this evidence,
however, which suggests that either the father or the son
during the latter’s lifetime realized that the boy was being
under-paid or that he was making a contribution to his
father. He occasionally bought, as the father said, “odd
little things, a present, some small thing” for his sister “that
didn’t amount to much.”

The contention of the respondent that the deceased “was
in a rather different position from so many others of his age
due to the fact that here was not only an expectation of
contribution insofar as the dependents were concerned, but
an actual contribution of $50 to $60 per month through his
work with his father,” is therefore not borne out by the
evidence. '

It is, of course, quite unnecessary in a case of this kind
that, in order to establish a reasonable expectation of
pecuniary benefit, the deceased should have in fact con-
tributed to the support of the plaintiff, but, to employ
the language of Lord Atkinson in Taff Vale Railway Com-
pany v. Jenkins (1), the court must find a “reasonable pro-
portion between the amount awarded and the loss
sustained.”

In my opinion, there is on the evidence in this case no
reasonable relation between the amount awarded and the
loss sustained. I therefore concur in the order proposed
by my brother Locke.

(1) 19131 AC.1at 7.
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Locks, J. (dissenting in part) :—This is an appeal from
a judgment of the Appellate Division of the Supreme Court
of Alberta which dismissed the appeal of the present appel-
lants from a judgment for damages awarded against them
under the provisions of the Fatal Accidents Act (e. 125,
R.S.A. 1942) and the Trustee Act (c. 215, R.S.A. 1942).

In view of the nature of the findings of negligence made
at the trial, it is desirable to state the facts proven in some
detail. The appellant Piche, a truck driver employed by
the appellant company, was on the evening of August 19,
1948, driving a three ton tractor drawing a vehicle described
as a semi-trailer upon the main highway from Calgary to
Edmonton. At about 8 o’clock, when he was north of
Ledue, trouble developed in one of the housings of the
trailer, the bearings being smashed or seized, whereupon he
drew over to the right side of the pavement and stopped
and, deciding that he would be unable to proceed without
assistance, sent word to the driver of another truck of the
respondent company which was preceding him to the north
asking him to return and assist him. When the driver of
the second truck joined him, Piche decided to put out flares
on the highway to give warning of the presence of the
trailer, to disconnect that vehicle from the tractor and
leave it standing on the highway. Having done this, he
proceeded to Edmonton and, after going to the appellant
company’s warehouse to report and finding it closed, went
to his home and retired to bed.

The highway at the place in question has a hard surface
twenty-two feet wide: the trailer was twenty-two feet long
and seven feet eight inches wide and, according to a con-
stable who gave evidence on the respondent’s behalf, the
left side of the vehicle was thirteen feet six inches distant
from the west side of the pavement, thus being well to the
east of the center line. The right wheels of the trailer were
close to the easterly edge of the pavement. While the
trailer was equipped with the clearance lights required by
the Vehicles and Highways Traffic Act (c. 275, R.S.A. 1942),
these were supplied with electricity from the tractor and
were extinguished when the latter unit was disconnected.

The boy William Bruno Pollock in respect of whose
death damages were claimed had that evening ridden, in
company with two companions named Fricker and McMinn
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1952 from Edmonton South to Leduc. Each of them was riding
Mimipey  OD & motorcycle. They had passed the trailer on their
Tf&";fgm way south, at which time, according to Fricker, there were
L. et al. three flares on the roadway, one to the north and two to
Porrocx  the south of the trailer. After spending a short time at
Locke 5. Ledue, McMinn started north for Edmonton and was

followed a short time after by the others. Pollock who
had left with Fricker apparently got behind and was riding
alone at the time the accident occurred. According to
Fricker, it had become very foggy and before he reached
the place where the trailer was standing he had lost sight
of Pollock. As he approached the trailer there were no
flares to be seen: having passed it he proceeded north.
Pollock meanwhile followed Fricker along the highway and,
failing to detect the presence of the trailer, collided with
the left rear of the vehicle suffering injuries which eaused
his death before anyone reached the scene of the accident.

The claim of the respondents as pleaded is in negligence.
While, as stated in the reasons for judgment of Shepherd,
J. (1), he permitted an amendment at the trial to set up a
claim in nuisance he made no finding on that issue. He
found Piche to have been negligent in failing to set out
the flares in the manner required by regulations made
under the provisions of the Public Service Vehicles Act
(c. 276, R.S.A. 1942) and in failing to remove the trailer
from the highway which, he considered, could have been
accomplished with the assistance of the other truck of
the appellant company. The learned trial judge also ex-
pressed the view that as the trailer could have been repaired
on the highway by taking out repairs from Edmonton this
should have been done.

The regulations relating to the setting out of warning
lights passed under the provisions of the Public Service
Vehicles Act read as follows:—

‘When during the period between sunset and sunrise or any other
time when things are not plainly visible at a distance of 500 feet a
Public Service or Commercial Vehicle becomes stationery for any reason
whatever upon any highway outside the boundaries of a city, town or
village, and

(a) the lighting equipment required by The Public Service Vehicles

Act and/or The Vehicles and Highway Traffic Act is disabled,
the driver or other person in charge of such vehicle shall im-
mediately cause two red lanterns, fusees, flares or approved

(1) [19511 3 W.W.R. (N.S.) 266.
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reflectors to be placed on the highway in line with the vehicle,
one at a distance of approximately one hundred (100) feet in
front of the vehicle and one at a distance of approximately one
hundred feet at the rear of the vehicle.

(b) the lighting equipment is not disabled, the driver or person in
charge of such vehicle shall after a period not exceeding ten (10)
minutes, proceed to set out flares, lamps, lanterns, reflectors, or
fusees as provided for above.

In dealing with this aspect of the matter the learned trial
judge said in part:—

In fixing the distance of approximately 100 feet at which flares must
be set out under circumstances such as we have here it is presumed that
this distance of approximately 100 feet is the minimum required for
safety but in this case the flares were at the most placed not more than
50 ft. from the parked trailer. This surely was negligence on the part

of Piche for which he and his employer, the other defendant, must be
held responsible,

It was, however, not the fact that the flares were put out
less than one hundred feet from the vehicle that caused
or contributed to the occurrence of the accident but the
fact that they were extinguished when Pollock arrived there
on his return journey. Unless, therefore, as contended for
the respondent, the placing of the flares on the highway
at less than the prescribed distance from the vehicle was
a contributing factor to their being extinguished by passing
vehicles striking them, the faet that this was done is an
irrelevant ecircumstance.

The flares in question were described by Piche as being
round pot flares burning kerosene and having a screw top
wick in them and they were, according to him, in good
condition and full of oil. Constable McLean of the Royal
Canadian Mounted Police said that they were the usual
type used for this purpose and he considered them to be
standard equipment. According to Piche, he had placed
one flare on the highway to the east of the center line about
twenty paces to the north of the trailer, a second one close
to the back of it and a third some twenty paces to the
south of it. This witness had said at the coroner’s inquest
that he had placed the flares thirty feet to the north and
to the south of the trailer and this discrepancy in his
evidence is commented on adversely by the learned trial
judge. With respect, however, I think it can make no
difference in considering what caused the flares to be
extinguished whether the one to the north and the one
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farthest to the south were thirty feet or fifty feet (esti-
mating a pace as Piche did as two and a half feet) from
the trailer. As to the distance such flares are visible, Hol-
combe, an experienced bus driver employed by the Western
Canadian Greyhound Lines and who passed the trailer in
the early morning hours of August 20 when it was very
foggy, said that they were visible at a distance of three
hundred yards and that the vehicle itself was visible when
he was about seventy-five yards distant. Engel, an ex-
perienced driver, said that he could see such flares in a fog

.in ample time to stop: if it was really foggy he considered

they could be seen from one hundred to two hundred feet
distant. Fricker, who said that there was fog as he des-
cribed it “in patches” when they passed the trailer going
south, stated that at that time the flares could be seen
a quarter of a mile away. There is no contradiction of this
evidence in the record. Constable McLean said that flares
of this type when set out at night were very good as warn-
ing signals, but he was unable from any experience to say
how effective they were in a fog.

In endeavouring to come to a conclusion as to what
caused the flares to be extinguished, it is of importance to
consider the condition and the various locations in which
they were found after the accident. Constable McLean
found one of the flares about twenty feet south of the
trailer on the east side of the highway. The wick had been
knocked out and the container was damaged. He also
found one about twenty or thirty feet to the north of the
trailer in the ditch on the west side of the highway. A
third flare was seen by the witness Holcombe between the
rear wheels and under the back of the trailer which, he said,
had been “up ended.” Constable McLean found a skid
mark on the highway commencing forty-eight feet south
of the van and leading to the left rear corner which, in his
opinion, had undoubtedly been caused by Pollock’s motor-
cycle. Holcombe who said that one of the flares was burn-
ing at a point some forty to fifty feet south of the trailer
when he passed that vehicle going south, said that it had
apparently been hit by some vehicle at about the point
where the skidmark commenced and coal oil was spilled on
the highway. The evidence of both of these witnesses, it
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may be noted, supports Piche’s statement that he had
placed the most southerly flare about twenty paces or fifty
feet distant from the trailer.

Since it was proven as part of the plaintiff’s case that the
flares were out at the time of the accident, the only reason-
able inference 1o draw from this evidence is, in my opinion,
that the most southerly flare was struck by Pollock’s motor-
cycle and the one placed immediately to the south of the
vehicle also struck as it skidded towards the rear of the
van. As to the flare which had been placed to the north
of the trailer, in view of the evidence of the visibility of
such flares, the proper inference is, I think, that after it
had ceased to burn it had been struck and knocked to the
side by some passing vehicle. Nothing in any of this
evidence, in the view I take of this matter, supports the
idea that the distance at which they were placed from the
vehicle had any bearing on their being extinguished. The
finding of liability based upon an infringement of the regu-
lations cannot, therefore, be supported.

The second ground of negligence found was that the
trailer could, without difficulty, have been removed from
the highway within a short time after it became disabled
as the equipment to do so was available. The learned trial
judge was of the opinion that if Piche and his fellow truck
driver had hooked up their two trucks to the trailer they
could have removed it from the highway without difficulty
shortly after it became disabled. There was conflicting
evidence upon this point. While the evidence of Engel, the
driver of the powerful wrecker sent to the scene, would
indicate the contrary, the admissions made by Piche on
cross-examination that while he considered it would have
injured the axle of the vehicle the two tractors could have
moved the trailer off the highway were accepted by the
learned trial judge. It was shown that very close to the
place where the trailer was halted there was a roadway
leading into an elevator to which the trailer might have
been moved and the possibility of danger to passing traffic
avoided. It is to be remembered that while this large
trailer was equipped with clearance lights which would have
served as an additional warning to traffic upon the highway
these were extinguished, of necessity, when the tractor was
disconnected. Flares of the required type if in condition
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Efz should, upon the evidence, have burned throughout the
Maespex  Dight and the fact that these flares went out in the circum-
Tg?;ﬁgm stances above detailed is consistent only, in my opinion,

_ Lm.etal. with the fact that they were in a defective condition when
Porzoce they were placed upon the highway. It was the duty of
Locke . the appellants, I think, since they proposed to leave the
—  vehicle standing upon the highway to see that the flares
set out were in proper condition to continue burning
throughout the hours of darkness, particularly in view of
the absence of any other lights upon the vehicle. These
circumstances, together with the negligence found by the
learned judge, suffice, in my opinion, to sustain a finding

of liability on the part of the appellants.

It is further argued for the appellants that the cause of
the accident was the negligence of Pollock and, alterna-
tively, that he was guilty of negligence which contributed
to the occurrence. On these issues the learned trial judge
has found for the respondent and the Appellate Division
has dismissed the appeal from this finding. The argument
addressed to us has not satisfied me that there has been
any error in dealing with this aspect of the case.

The appellants contend further that the damages awarded
under the Fatal Accidents Act are excessive and bear no
reasonable relation to the actual financial loss suffered by
the parents of the deceased. The respondent Annie Pollock
is the mother of the deceased boy who was born out of
wedlock: the father William Bruno and the respondent,
it appears, have lived together for about twenty years and
there is another child of which they are the parents who
was seven years old at the time of the trial. While un-
married they have maintained a home together and the
boy lived with them and went to school until he was
fourteen years old, after which he worked for his father in
his business of trucking and dealing in scrap metal. The
father was paying his son $60 a month for his services
and the boy paid $7 a week to his mother for board. Had
he lived he would have attained the age of seventeen years
on September 6, 1948. Neither the age of the father or
the mother was proven and no evidence given as to the
financial circumstances of either of them. According to
William Bruno, it would have cost him $120 a month for
a man to replace his son as his assistant in carrying on his
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business at the date of the trial which was December 19,
1950, more than two years after the time of the accident.
It was also shown that at times the boy used to buy small
presents for his mother and for the little girl. He was a
strong healthy lad and had had nothing other than minor
illnesses during his life.

Upon this evidence the learned trial judge awarded
damages under the Fatal Accidents Act of $6,000. The
learned Chief Justice of Alberta, in delivering the judg-
ment of the Court, said as to this:—

While we might not have awarded so large a sum under the Fatal
Accidents Act, we are not prepared to find that the trial judge assessment
under that Act did not bear a reasonable proportion to the loss sustained.

The principles which govern awards under statutes of
this nature have long since been settled. In my opinion,
‘they cannot be more coneisely and aceurately stated than
in the following passage from the judgment of Killam, C.J.
in Davidson v. Stuart (1):

The damages are not to be allowed for injury to the feelings of the
survivors, but for the loss of a life of substantial pecuniary value to the
relatives entitled under the statute; there must be evidence reasonably
warranting the inference that the relatives have sustained a loss of that
character. It need not appear that the deceased was under any legal
liability to the survivors of which his death has prevented performance;
it is sufficient that the circumstances were such as should give them a
reasonable expectation of pecuniary benefit from the continuance of the

life.

Section 2 of the Fatal Accidents Act provides that the
expression “child” in the statute shall, unless the context
otherwise requires, include an illegitimate child: but for
this there would have been no claim by either parent
(Town of Montreal West v. Hough (2)). In addition to
the damages claimed under the provisions of that Act the
plaintiff claimed under the provisions of the Trustee Act
and the learned trial judge awarded a sum of $1,000 which,
we were informed by counsel for both parties, was for loss
of life expectancy, and the sum of $340 for funeral expenses.
The deceased boy left other estate to the amount of $750
which amount, together with the damages awarded under
the Trustee Act, go to the mother under the provisions
of the Intestate Successions Act (e. 211, R.S.A. 1942), the
net amount so received being $1,750. From the damages

(1) (1902) 14 M.R. 74 at 81. (2) (19311 S.C.R. 113 at 120.
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3'52; awarded under the Fatal Accidents Act it was directed
Marspey  that this amount be deducted, leaving a sum of $4,250 to
Tﬁ‘;’;ﬁ‘gm be divided equally between the father and the mother.
L'm-vet al.  The onus lay upon the plaintiff in the present matter
Pouock to establish that those on whose behalf the claim was
LockeJ. advanced had a reasonable expectancy of pecuniary benefit

—  from the continued life of Pollock and this, in my opinion,

was done in so far as the claim was made on behalf of the
mother and the father. It was, however, further the obliga-
tion of the plaintiff to prove the facts from which a fair
estimate of the damage sustained could be made. The
fact that at a time two years after the event the father
was required to pay a man $60 a month more than the
amount he had paid to his son does not, of course, establish
a loss in any such amount. The period when this was done
was two years later when all wage earners were being paid
increased amounts and a full grown man would presumably
be able to do more and effective work than a boy of
seventeen. The boy had gone to work when taken out of
school and, while it is perhaps fair to assume that for some
time he would work for his father for less than he could
obtain elsewhere, in the normal course of events within
two or three years he would either establish himself else-
where or expect the same wages as other men for the work
done. It is not necessary in claims under the Act that it
should be shown that the person on whose behalf the claim
is made has a claim in law to maintenance or assistance
but the fact that this boy was illegitimate is, in my opinion,
a factor which must be considered in dealing with the
claim advanced on behalf of his father. The age of the
parents and the financial circumstances of each of them
were also material facts to be considered in estimating what
value should be attributed to the support which the father
and mother might reasonably expect to receive from their
gson in the future and neither point was touched in the
evidence.

The question of the quantum of the award under the
Fatal Accidents Act is to be considered as standing by itself.
The evidence is, in my opinion, inadequate to enable the
Court to properly estimate the amount of the loss sustained
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think the amount of $6,000 is so excessive as to bear no Magsoen

KooLer

reasonable relation to such loss as was shown to have been Transrorr

sustained.

In these circumstances, I think there should be a new
trial restricted, however, to the amount of damages to be
awarded under the Fatal Accidents Act. As the appeal
should otherwise fail, in my opinion, and success thus be
divided between the parties I think there should be no
costs either in this Court or in the Appellate Division.

Appeal dismissed with costs.

Solicitors for the appellants: Wood, Buchanan, Camp-
bell, Moir & Hope. -

Solicitors for the respondent: Maclean & Dunne.
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GUY BERNARD AND OTHERS (Plain-
tiffs) ........ e eeeieee e
AND

DAME ALBERT AMYOT-FORGET
AND OTHERS (Defendants) ........

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC.

} APPELLANTS;

Y

} RESPONDENTS

Will — Substitution — Children — Grandchildren — Whether great-grand-
children included—Whether rule of representation of Article 980 C.C.
applicable—Article 509 C.P.

The testator’s will provided that on the death or remarriage of his widow
the children issue of his marriage should have the usufruct of his
property and that oh the extinction of the usufruct the ownership
should pass to “the children issue of the lawful marriage of my
children, that is to say my grandchildren”. It is admitted that the
will created a fiduciary substitution and that the final opening of
the substitution has occurred.

The appellants, whose parents died prior to the date of distribution of the
estate, claimed, as great-grandchildren of the testator, the shares which
their parents, as grandchildren of the testator, would have received
had they survived. Their action was dismissed by the Superior Court
and by a majority in the Court of Appeal for Quebec.

Held: (Rinfret C.J. and Taschereau J. dissenting), that the appeal should
be allowed. The rule of representation enunciated in Article 980
C.C. applied. The words “children” and “grandchildren” as used
in the will applied to all the descendants of the testator and, therefore,
to his great-grandchildren as well as to his grandchildren.

Per Rand J.: The word “grandchildren” is used without qualification and,
therefore, Article 980 C.C. disposes of the question. The phrase
“that is to say” is introductory to a form of statement equivalent
in meaning to one already made and its effect is the same as if the
equivalent expression had been used alone in the first instance, Even
if this were to produce tautology, it would not be sufficient to change
the legal meaning of the words. The instrument leaves no doubt of
the general intention that the property should pass to the direct
descendants by equal division between the family lines of the children.

Locke J. agreed with Barclay J. that the words “that is to say my
grandchildren” following the words “the children issue of the
lawful marriage of my children” should be construed as being
merely explanatory and not limitative. The testator must be
assumed to have known the law and the significance of the
word “grandchildren” used without qualification.

Per Cartwright J.: If it was the intention of the testator to qualify or cut
down the meaning ascribed to the word “children” by Article 980 C.C.,,
it is unlikely that the notary who prepared the will would have
chosen as a word of qualification a word to which the same meaning
is aseribed by the same Article of the Code. It is more reasonable to
suppose that an unnecessary and repetitious phrase was used.

15 *PresenT: Rinfret C.J. and Taschereau, Rand, Locke and Cartwright
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Per Rinfret CJ. (dissenting): Since the words “children” and “grand-
children” are qualified, Article 980 C.C. cannot be invoked in favour
of the appellants. The phrase “that is to say my grandchildren”
would be meaningless if it were not descriptive. Without inquiring
into the reasons of the testator but giving the fair and literal meaning
to the actual language of the will, the property should go to the
children issue of the lawful marriage of his children who can never
be the great-grandchildren.

Per Taschereau J. (dissenting): The word ‘“grandchildren” is not used
without qualification and the expressions accompanying it are
sufficiently clear to justify the exclusion of the great-grandchildren
from the disposition. The words cannot be a meaningless repetition
and must be given a meaning. The words determine the intention
of the testator and indicate who should benefit.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, province of Quebec (1), affirming,
Barclay and Pratte JJ.A. dissenting, the dismissal of the
action by the Superior Court in an action taken by the
great-grandehildren of the testator.

J. P. Lanctot, Q.C., for the a,ppe]la.nvt-s‘.
A. Laurendeau, Q.C., for the respondents.

The Cmrer Jusrtick (dissenting): Dans la cause de
Métivier v. Parent (2), cette Cour a décidé unanimement:

The general provisions of the Civil Code (Arts. 1013 et seq.) enacting
certain rules of interpretation as to contracts are applicable, by analogy,
to arrive at the frue meaning of the clauses of a will, taking into account
however the difference existing between a contract and a will. Therefore,
in a will as in a contract, the real intention of the testator must first be
looked for and such intention will be found by giving a fair and literal
meaning to the actual language of the will; and it is only when the
intention is really doubtful that it is permissible to go outside the literal
meaning of the words.

Il suit de cette décision que Pon doit interpréter la
volonté du testateur suivant le sens littéral des termes
qu’il 8 employés et que 'on ne doit chercher son intention
par voie d’interprétation que lorsque cette intention est
douteuse. (1013 C.C.) En plus, toutes les clauses d’un
testament doivent s’interpréter les unes par les autres, en
donnant & chacune le sens qui résulte de l’acte entier
(1018 C.C.).

(1) QR. [1952] KB. 89. - (2) [1933] SC.R. 495.
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Dans la cause de Auger v. Beaudry (1), le Conseil Privé
a déclaré:
...But whatever wavering from the strict rule of construction may have
taken place in the past, it is now recognized that the only safe method
of determining what was the real intention of a testator is to give the
fair and literal meaning to the actual language of the will. Humen
motives are too uncertain to render it wise or safe to leave the firm guide
of the words used for the uncertain direction of what it must be assumed
that a reasonable man would mean.

Ce sont 13 les principes qui doivent nous guider pour
ladjudication sur le point de droit que les parties nous
ont soumis en se prévalant des articles 509 et suivants du
Code de Procédure Civile.

La question est trés simple:

Par son testament, daté & Montréal le 15 avril 1875,
M. Jean-Baptiste Dufort a disposé de ses biens, tant en
usufruit qu’en capital, en faveur de son épouse et de ses
enfants. I leur a 1égué la jouissance et usufruit de ses
biens leur vie durant, puis, & la Clause sixiéme du testa-
ment, il a ajouté:

...Et quant & la propriété de mes biens, je la donne et 12gue aux enfants

4 naitre en légitime mariage de mes enfants, c’est-i-dire & mes petits-
enfants; lesquels diviseront et partageront mes biens entre eux par parts
et portions égales par souches, aprés lextinction de lusufruit par moi

légué tant & madite épouse qu's mes enfants.

Les appelants, qui sont les arriére petits-enfants du tes-

~ tateur, ont prétendu que cette clause les incluait dans la

disposition. Les intimés, au contraire, ont conclu & ce
qu’ils soient déclarés les seuls appelés définitifs aux biens
substitués, vu qu’ils sont les seuls survivants des enfants
du testateur.

La Cour Supérieure a donné raison & ces derniers et elle
a été confirmée par 1a majorité de la Cour du Bane du Roi
(en appel) (2).

La demande des appelants est basée sur 1’article 980 C.C.,
qui se lit ecomme suit:

Art. 980. Dans la prohibition d’aliéner, comme dans la substitution, et
dans les donations et les legs en général, le terme enfants ou petits
enfants, employé seul soit dans la disposition, soit dans la condition,
s’applique & tous les descendants avec ou sans gradualité suivant la nature
de l'acte.

(1) [1920] A/C. 1010 at 1014. 2) QR. [1952] K.B. 89.
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Et la prétention des appelants est que par application de
cet article les mots “enfants” et “petits-enfants” doivent
étre compris comme s’appliquant & tous les descendants.

De méme que le juge de premiére instance et la majorité
de la Cour d’Appel, je ne puis me rendre & cette interpré-
tation. _

En vertu de Particle 872 C.C., “Les régles qui concernent
les legs et les présomptions de la volonté du testateur, ainsi
que le sens attribué 4 certains termes, cédent devant Tex-
pression formelle ou autrement suffisante de cette volonté
dans un autre sens et pour avoir un effet différent”.

Or, 1a régle posée dans larticle 980 C.C. ne peut étre
invoquée ici par les appelants. En effet, cette régle ne
s’applique que lorsque le terme “enfants” ou “petits en-
fants” est “employé seul”. Ce texte de l'article 980 C.C.
est encore plus formel que le texte en langue anglaise “with-
out qualification”. Ainsi que le fait remarquer ’honorable
Juge Marchand, qui a fait partie de la majorité en Cour
d’Appel, le testateur m’a jamais employé ces termes seuls.
Cela, déja, serait suffisant pour que 1’article 980 ne régisse
pas la Clause sixiéme du testament.

Mais il y a plus. Introduire cette régle pour interpréter
la clause ameénerait & une redondance ou & ’emploi de mots
inutiles. Si, au lieu de constituer une description, cette
phrase ne devait étre considérée que comme n’ajoutant rien
aux mots “petits enfants” qui la précédent, alors cette
phrase était inutile.

En outre, si Pon veut lui appliquer l’article 980 C.C.,
alorg il faudrait lire la clause: “Je légue aux enfants 3
naitre en légitime mariage de mes enfants, c’est-a-dire i
mes petits enfants” comme si elle se lisait: Je légue “aux
descendants 4 naltre en légitime mariage de mes descen-
dants, ¢’est-a-dire & mes descendants”. On ne saurait ainsi
travestir 'intention du testateur. Au contraire, en traitant
les mots “c’est-a-dire mes petits enfants” comme excluant
les arriére-petits-enfants, qui sont les appelants, on arrive
3 une interprétation cohérente de la Clause sixiéme. Ce
que dit le testateur, en effet, ¢’est qu’il légue “aux enfants
& naltre en légitime mariage de mes enfants”; et si I'on
applique les régles d’interprétation reconnues comme s’ap-
pliquant aux testaments dans notre jugement de Métivier
V. Parent, si 'on adopte le sens littéral des mots employés,
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les biens vont aux enfants nés du mariage des enfants du
testateur. Or, il est évident que les enfants nés du mariage
des enfants du testateur ne peuvent €tre que les petits-
enfants. Les arriére-petits-enfants ne peuvent jamais étre
les enfants nés du mariage des enfants du testateur. Le
testateur les a donc exclus, et, si nous écoutons les sages
avis du Conseil Privé cités plus haut, nous n’avons pas &
nous demander quels ont pu étre les motifs du testateur
en excluant les arriére-petits-enfants. Nous n’avons pas &
spéeuler sur la raison pour laquelle il a cru devoir disposer
de ses biens ainsi qu’il le dit dans son testament. Le
Conseil Privé nous en avertit dans Auger v. Beaudry:
“...It is now recognized that the only safe method of
determining what was the real intention of a testator is to
give the fair and literal meaning to the actual language of
the will”.

Je suis done d’avis que les jugements dont est appel
doivent étre confirmés, avec dépens.

TascEEREAU J. (dissenting): Par son testament regu &
Montréal, le 15 avril 1875, devant les notaires Dumouchel
et Hétu, Jean-Baptiste Duford a laissé la jouissance de ses
biens & son épouse, Dame Vélanire Laporte. Au décés de
cette derniére, les enfants issus du mariage du testateur et
de son épouse devaient & leur tour étre saisis des biens &
titre de grevés, et pour employer les termes mémes du
testateur, la propriété de la totalité du patrimoine était
dévolue “aux enfants & naitre en légitime mariage de mes
enfants, ¢’est-d-dire 4 mes petits-enfants; lesquels divise-
ront et partageront mes biens entre eux par parts et por-
tions égales et par souches...”

Le testateur est décédé en 1876, laissant son épouse,
décédée & son tour en 1901, et cing enfants tous également
décédés respectivement en 1909, 1913, 1945, 1946 et 1949.

Fortunate Duford Boissedu, 1'une des filles du testateur,

-eut cinq enfants. Deux, Robert et Alice, maintenant dé-

cédés, en ont eu quatre qui se trouvent les arriére-petits-
enfants du testateur, et qui sont les demandeurs-appelants
dans la présente cause. C’est leur prétention que par
Popération de l'article 980 C.C., le terme “petits-enfants”
dans le testament créant la substitution s’applique & tous
les descendants, et qu’en conséquence, ils doivent hériter
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comme appelés au méme titre que les autres petits-enfants. ﬂ*”_z‘
M. le Juge Smith de la Cour Supérieure, ainsi que la ma- Brrnaro
jorité de la Cour d’Appel (1), ont rejeté ces prétentions. Ao

L’article 980 C.C. est rédigé dans les termes suivants: Forapr

980. Dans la, prohibition d’aliéner, comme dans la substitution, et dans Taschereau J.
les donations et les legs en général, le terme enfanis ou petiis-enfants, —
employé seul soit dans la disposition soit dans la condition, s'applique &
tous les descendants avec ou sans gradualité suivant la nature de l'acte.

11 est important de signaler que le terme “petits-enfants”
s'étend aux “arridre petits-enfants”, quand il est employé
seul, c’est-a-dire, comme le dit le texte anglais, sans quali-
fication. Si on trouve dans la disposition quelque expres-
sion qui démontre une intention contraire, il faut laisser au
terme “petits-enfants” son sens ordinaire, et ne pas lui
donner l'extension que le Code permet, quand il est employé
seul.

Je partage les vues du juge de premiére instance et celles

exprimées par la majorité de la Cour d’Appel. Les mots
“petits-enfants” ne sont pas employés seuls, et les expres-
sions qui les accompagnent sont, je crois, suffisamment
claires pour nous justifier d’exclure les “arriére petits-
enfants” de la disposition testamentaire. “Aux enfants &
naitre en légitime mariage de mes enfants, c’est-a-dire &
mes petits-enfants”, sont des mots qui précisent I'intention
du testateur et qui indiquent quels sont ceux, et ceux-la
seuls qui devaient &tre les appelés définitifs. Il faut néces-
sairement donmer un sens aux mots “c’est-d-dire & mes
petits-enfants”. A moins de les considérer comme une
répétition inutile, ce que je ne puis faire, ils doivent qua-
lifier les mots “les enfants & naltre en légitime mariage de
mes enfants”. Clest & eux, & ses “petits-enfants” que le
testateur me parait avoir limité 1'étendue de sa libéralité et
qu'il a voulu léguer la propriété définitive de ses biens.
En d’autres termes, le testateur a dit qu’il instituait comme
appelés ceux-14 qui naitront du mariage de ses enfants, et
il qualifie ces mots en disant que ce seront ses “petits-
enfants”.

En vertu de larticle 980 C.C., les mots -“enfants” et
“petits-enfants” s’appliquent 4 tous les descendants, et
comme le fait remarquer le juge au procds, si I'on substitue

(1) Q.R. [1952] K.B. 89.
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25_2‘ le mot “descendants” aux mots “enfants 4 naitre” et “petits-
Beenaro  enfants” on arrive avee la disposition suivante, ol la der-
Amwor. hilre partie n’est plus l'explication de la premidre que le
Foreer  testateur @ voulu évidemment donner en employant les

Taschereau J. mots “cest-a-dire”: “Je légue la propriété de mes biens aux

—  descendants & naitre de mes enfants, c’est-a-dire & leurs

descendants”. ,

Je ne crois pas que le testateur ait eu I'intention d’insérer
dans son testament une clause qui comporterait une aussi
inutile répétition, et qui enléverait tout sens aux mots
“c’est-a-dire”, employés évidemment pour préciser sa vo-
lonté.

Je crois que Pappel doit étre rejeté avec dépens.

Raxp J.: The question in this appeal is the interpretation
of a clause in a will which reads:

Et quant 2 la propriété de mes biens, je la donne et légue aux enfants
4 naltre en légitime mariage de mes enfants, c'est-A-dire & mes petits-
enfants; lesquels diviseront et partageront mes biens entre eux par parts
et portions égales par souches, aprds Pextinction de lusufruit par moi
légué tant & ma dite épouse qu'a mes enfants.

Art. 980 of the Code provides:

In the prohibition to alienate, as in substitutions, and in gifts and
legacies in general, the terms children or grandchildren, made use of
without qualification either in the disposition or in the condition, apply
to all the descendants, without the effect of extending to more than one
degree according to the terms of the act.

The point is whether the words “petits-enfants” in the
clause are used ‘“without qualification”; and in determining
that, the meaning of the language as the expressed inten-
tion of the testator is to be ascertained before any resort
is made to the Code.

A qualification is said to be introduced by the expression
“c’est-a-~dire”’: this, it is argued, signifies an exclusiveness
to the grandchildren and as if the word “only” had been
added. I must confess to a difficulty in drawing any such
meaning from the phrase. Its literal translation in English
is the ordinary expression, ‘“that is to say”, and so far as
I can gather it means the same thing in French: in other
words, it is introductory to a form of statement equivalent
in meaning to one already made, and its effect is the same
as if the equivalent expression had been used alone in the
first instance. This sense is objected to as producing

v
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tautology. No doubt we endeavour to give all words in an
instrument effective meaning; but tautology is too uni-
versal a weakness or, as sometimes, strength, to give rise
to o rule of interpretation that controls what would other-
wise be the proper construction of the language used.

The will was made in 1875 and the testator died in the
following year, and the instrument leaves no doubt of the
general intention that the property should pass to the direct
descendants by equal division between the family lines of
the children. Why should we be astute to find a qualifi-
cation that arbitrarily arrests that descent? As we are
seeking what was in the mind of the testator from the
words used, and what he would have declared to be his
intention had the question been put to him, it is, I think,
involving oneself in a wholly unnecessary verbal tangle to
discover even doubt in the language here. On that view,
the article of the Code disposes of the question.

Agreeing, therefore, with Barclay and Pratte, JJ. in the
court below, I would allow the appeal and direct a decla-
ration accordingly, with costs in all courts.

Locke J.:—I agree with the reasons for judgment deli-
vered in the Court of King’s Bench by Mr. Justice Barclay
(1) and would allow this appeal with costs throughout.

CarTwrIGHT J.:—The relevant facts and the terms of
the will of the late Jean Baptiste Duford are set out in
sufficient detail in the judgments of other members of the
Court.

I am in substantial agreement with the reasons of my
brother Rand and with those of Barclay and Pratte JJ.
and desire to add only a few words.

It is common ground that the capital of the testator’s
estate is to be distributed at the date of the death of his
last surviving child, which occurred in October 1949, and
the question to be determined on this appeal is whether
the appellants, who are great-grandchildren of the testator
whose parents died prior to the date of distribution, are
entitled to the shares which such parents would have
received had they survived.

(1) QR. [1952] K.B. 89.
69999—1
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The question turns on the following words in the will:

...Jje la donne et légue aux enfants & naitre en légitime mariage de mes
enfants, c’est-d-dire & mes petits-enfants; lesquels diviseront et parta-
geront mes biens entre eux par parts et portions égales par souches,...

I do not understand that any of the learned judges in
the courts below or counsel who argued the appeal before
us disagreed with the following statement of Pratte J. (1):

Si, dans la disposition sous examen, le testateur avait dit seulement:

2

“Je légue la propriété de mes biens aux enfants & naftre en légitime
mariage de mes enfants”, il ne ferait pas de doute, % mon avis, que les
arritre~petits-enfants seraient compris dans la disposition. De m8me,
¢l avait dit seulement qu'il léguait ses biens & ses petits-enfants, la
méme solution s’imposerait nécessairement, par application de lart. 980

C.C.

The learned judge of first instance and the majority in
the Court of Appeal were, however, of opinion that the two
expressions “enfants & naitre en légitime mariage de mes
enfants” and “mes petits-enfants” coupled by the words
“c’est-a-dire” qualify each other so as to change the mean-
ing which either standing alone would have had to “grand-
children excluding any remoter issue.”

The will was prepared by a Notary who may safely be
assumed to have been familiar with the terms of Article 980
of the Civil Code. 1 find it difficult to accept the view that
if it was his intention to qualify or cut down the meaning
ascribed by the Code to the words “enfants & naitre en
légitime mariage de mes enfants”, i.e. “descendants” he
would choose as words of qualification other words to which
the same meaning is ascribed by the same article of the
Code. Forced to choose between the two alternatives, I find
it more reasonable to suppose that he used an unnecessary
and repetitious phrase.

I would dispose of the appeal as proposed by my brother
Rand.

Appeal allowed with costs.
Solicitor for the appellants: J. P. Lanctot.

Solicitors for the respondents: Laurendeau & Lauren-
deau. :

(1) Q.R. 119521 K.B. 89 at 100.
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MICHAEL MANOS ...........coiivinnn, APPELLANT;
AND -

HER MAJESTY THE QUEEN .......... RespoNDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ' ONTARIO

Criminal law—Theft—Evidence—Testimony of accomplice—Corroboration
—Corroborative inference is question of fact—Criminal Code, s. 1025.

Applying Rez v. Baskerville [1916]1 2 K.B. 658, it was held that, on a
charge of theft, the jury were rightly told that the evidence as to
a certain cheque was capable of being corroborative of the testimony
of the accomplice who was the main witness against the appellant.
Applying Hubin v. The King [1927] S.C.R. 442, it was also held that
the jury should have been told that it was for them to decide if it
was in fact corroborative, ' As it was impossible to state that no
substantial wrong or miscarriage had occurred, the appeal was
allowed and a new trial directed.
APPEAL from the judgment of the Court of Appeal for
Ontario, dismissing the appellant’s appeal from his con-
viction on a charge of theft.

A. E. Maloney for the appellant. o
W. B. Common Q.C. for the respondent. :

The judgment of the Court was delivered by:—

Kerwin J.:—The appellant was convicted in the Court
of the General Sessions of the Peace in and for the County
of York on a-charge that in the year 1950 he stole approxi-
mately $38,000 in money, the property of S. P. Ryan,
A. D. McAlpine and J. M. Ryan, contrary to the Criminal
Code. The Court of Appeal for Ontario dismissed an appeal
from his conviction and sentence and, pursuant to section
1025 of the Code, he appealed to this Court in accordance
with leave granted by Cartwright J. on the followmg
grounds:—

(a) Was the alleged fact that a certain cheque was given
by the appellant to one, Elsie Teasdale, in or about
the month of April, 1950, capable in law of being
corroboration of the testimony of the said Elsie
Teasdale?

(b) Did the learned trial judge usurp the functions of
the jury in instructing them that the evidence con-
cerning the said cheque was corroborative?

*PepuseNT: Rinfret C.J. and Xerwin, Kellock, Cartwright and
Fauteux JJ.
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1952 In view of the conclusion reached, it is not advisable to
Mavos  refer to the evidence at the trial in detail. The substance
Tre Quesy Of the charge against the appellant was that he had coun-
[ —n selled and procured Elsie Teasdale to steal the money in

erwin J. . . .
——  question from her employers, the parties named in the
indictment. Elsie Teasdale had already pleaded guilty to
a charge of theft and had been sentenced. She was the
main witness called against the appellant, and the trial
judge charged the jury that as she was an accomplice they
ought not to convict on her uncorroborated testimony. He
also told the jury that the cheque given by the appellant
to her in or about the month of April, 1950, was capable
in law of being such corroboration. This cheque could not
be found but, notwithstanding the argument of counsel for
the appellant, we are satisfied that there was evidence upon
which the jury could find that it had in fact been signed by

the appellant and given to Elsie Teasdale.

Then it was said that while on her own testimony the
cheque was to repay the amounts she had given the appel-
lant from her own funds and from the sums she had stolen
from her employers up to that time, the amount of the
cheque exceeded the total of all of these amounts down
to the date of the cheque. However, the jury were entitled
to accept Elsie Teasdale’s evidence that the amount of the
cheque represented the approximate total and that any
excess was to be repaid by her to the appellant. In that
view of the matter and considering all the other evidence,
the cheque was capable in law of being corroborative as it
falls within the classical statement as to what may be
corroboration as found in Rex v. Baskerville (1). The
answer, therefore, to the first question must be in the
affirmative. ‘

The second question must also be answered in the
affirmative. The charge to the jury must, of course, be
read as a whole but it is necessary to refer only to the
following portions of it. At one stage the trial judge told
the jury:—

I will tell you here there is some evidence corroborative of her

evidence and if you accept that evidence you may believe her evidence,
accept the whole of her story.

(1) [1916] 2 K.B. 658.
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Later, after referring to the evidence as to the existence
of the cheque given by the various bank officials, the trial
judge continued:—

Centlemen, you may or may not accept that evidence. If you do,
that is evidence corrcborative in a material respeet and you may believe
the whole or necessary parts of Miss Teasdale’s evidence to bring in a
verdict. If you do not accept the evidence as corroborative of her story,
as I told you, you ought not to convict and should bring in a verdiet
of not guilty.

After considering the matter for over four hours, the jury
returned and the foreman asked the following questions:—

. . something was said about the fact that it was unusual to conviet
& person based on or solely on the evidence of a convicted member or
party to the offence. Could you perhaps go over that for us again and
clarify it just to what extent?

The trial judge replied:—

I am very glad you asked about that because they are very important.
You see, there is not enough evidence in this case, gentlemen, to convict
the accused unless you accept the whole or important parts of the
evidence of Miss Teasdale.

Now, as I have told you as a matter of law, as I am supposed to
tell you the law, she is in law what is known as an accomplice, that is,
if you find the accused guilty the two of them were both in it, she is
guilty anyway, she is what you call an accomplice. You realize when
you have two people accused of something there might be a tendency
to put the blame on the other so a person who is admittedly guilty of
a crime may not be too reliable, so the law is laid down that the judge
must tell the jury they ought not to convict the accused on the evidence
of an accomplice alone, it must be corroborated, that is, there must be
some other evidence which backs it up in some material particular.

I have explained to you here that there is such evidence, which you
accept it as corroboration, if you accept that evidence you may take her
story, holus bolus if you want to. It is all in your hands; if there is
no corroboration, I have to tell you there is not. Here I explained what
the corroboration was; it was the evidence concerning this cheque which
was signed by the accused which went through the bank. You heard
the evidence about that and if you believe that evidence and accept it,
it is open to you to accept the whole or any part of Miss Teasdale’s
evidence.

Particularly bearing in mind this last quotation, we think
the charge was defective and that the jury should have
been told clearly that the evidence as to the cheque was
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capable of being corroboration but that it was for them
to decide if it was in fact corroborative. In Hubin v. The
King (1), this Court decided, at page 444, that “whether
corroborative inferences should be drawn is a question for
the jury.” This rule was infringed in the present case
and it is impossible to state that no substantial wrong
or miscarriage has occurred. This appeal must therefore
be allowed and a new trial directed.

Appeal allowed ; new trial directed.
Solicitors for the appellant: Edmonds & Maloney.

Solicitor for the respondent: W. B. Common.

In re HERBERT COPLIN COX
AND
In re LOUISE BOGART COX

EDWIN G. BAKER .............coiiitt APPELLANT;
AND

NATIONAL TRUST COMPANY

LIMITED Anxp OTHERS ............ } RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Charity—Charitable Trust—Income of trust fund payable to such em~
ployees and their dependents of an assurance company as determined
by its Board of Directors—Validity.

By his will the testator directed his trustees to hold the residue of his
estate upon trust as follows: “To pay the income thereof in perpetuity
for charitable purposes only: the persons to benefit directly in pur-
suance of such charitable purposes are to be only such as shall be
or shall have been employees of The Canada Life Assurance Com-
pany; subject to the foregoing restrictions, the application of such
income, including the amounts to be expended and the persons to
benefit therefrom, shall be determined by the Board of Directors
of the said The Canada Life Assurance Company, as they, the said
Board of Directors, in their absolute discretion shall from time to
time decide.”

*PresENT: Kerwin, Taschereau, Rand, Kellock, Estey, Cartwright and
Fauteux JIJ. -

(1) 119271 8.C.R. 442,
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Held: (Rand and Cartwright JJ. dissenting)—That on its true
construction the clause did not evidence a general charitable intent
and the specific bequest to the employees did not satisfy the test of
public benefit requisite to establish it as a charitable trust. Oppen-
heim v. Tobacco Securities Trust Co. Ld. [19511 A.C. 297; In re
Compton [1945]1 Ch. 123; In re Hobourn Aero Components Ld.’s Air
Raid Distress Fund [1946] Ch. 194 and In re Drummond [1942]1 2 Ch.
90.

Per: Rand and Cartwright JJ. (dissenting)—The residuary clause
declares a general charitable intent and impresses upon the residue
a trust for that purpose. The word “directly” restricts direct benefits
to those mentioned and implies that all other benefits are to be
indirect, but since the benefit to the specified class violates the rules
laid down requiring that opublic quality in the recipients
defined by the cases mentioned, it follows that only by indirect
benefits to individuals as by grants to charitable agencies or objects
are the funds to be dealt with by the trustees.

Rand J. was of opinion that failure of the benefits to the employees
of the Assurance Company did not cause the appointment of the
Board of Directors as the body to determine the distribution of the
funds to also fail but rather that the absolute discretionary appro-
priation to charity of the property generally was conferred upon the
Board.

Cartwright J. was of opinion that since the mode of carrying the testator’s
general charitable intention into effect could not be carried out,
the matter should be referred back so that proper proceedings could
be taken for the propounding and settlement of a scheme for the
application cy-prés of the residuary estate.

APPEALS by the representative of the employees of
The Canada Life Assurance Co. from the judgment of the
Court of Appeal for Ontario (1) construing the residuary
clause in the wills of the late Herbert Coplin Cox and his
widow the late Louise Bogart Cox. The clauses were
substantially identical and by consent of the parties the
two appeals were heard together. Wells J., the trial judge,
construed the disposition as a valid charitable bequest for
the relief of poverty confined to the class deseribed (2).
The Court of Appeal reversed his judgment, declared the
clause did not constitute a valid charitable bequest and
ordered a reference to determine the next-of-kin.

(1) 119511 O.R. 295; 2 D.L.R. 326. (2) [1950] O.R. 137; 2 D.L.R. 449.
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J. J. Robinette, Q.C. and G. F. Hayden for Edwin G.
Baker, by order representative of the employees of The
Canada Life Assurance Co., appellant.

L. H. Snider, Q.C. for the Public Trustee.

Beverley Mathews, Q.C. and W. C. Terry, Q.C. for the
National Trust Co., Administrator of the estate of H. C.
Cox, respondent.

Hon. S. A. Hayden, Q.C. for the National Trust Co.,

- executor of the will of Louise Bogart Cox.

- J. D. Arnup, Q.C. and R. B. Robinson for Margaret Jane
Ardagh and all next-of-kin in the same interest, respondent.

H. C. Walker Q.C. for Lida Louise Shepard, respondent.

H. J. McLaughlin, Q.C. for W. B. Shepard, one of the
next-of-kin of Louise Bogart Cox, respondent.

P. D. Wilson, Q.C. for the Official Guardian, respondent.

The judgment of Kerwin and Taschereau, JJ. was
delivered by:—

Kerwin J.:—The will of the late Herbert Coplin Cox
directs his trustees to hold the residue of his estate upon
trust as follows:—

To pay the income thereof in perpetuity for charitable purposes
only; the persons to benefit directly in pursuance of such charitable
purposes are to be only such as shall be or shall have been employees
of The Canada Life Assurance Company and/or the dependents of such
employees of said The Canada Life Assurance Company; subject to
the foregoing restrictions, the application of such income, including the
amounts to be expended and the persons to benefit therefrom, shall be
determined by the Board of Directors of the said The Canada Life
Assurance Company, as they, the said Board of Directors, in their
absolute discretion shall from time to time decide. The Trust Fund is to
be known as “The Cox Foundation” in memory of the family whose
name has been so long associated with the said Company.

The first point to be determined is the proper construc-
tion of this clause. If it consisted merely of the opening
words “To pay the income thereof in perpetuity for chari-
table purposes only” that would be a good charitable trust,
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and it is therefore argued that while in the latter part of
the clause the only persons to benefit “directly” from the
application of the income are the present and former em-
ployees (and their dependants) of The Canada Life Assur-
ance Company, there is an area of indirect benefit un-
touched by such latter part but which falls within the
opening words. As against this it might be suggested that,
if that were so and assuming the latter direction would not
fall within the scope of legal charity, the funds could be
applied for either purpose. It might be also suggested that,
in that event, the present case could not be distinguished
from those where the fund could be diverted in the trustees’
discretion to an objeet totally uncharitable in the legal
sense with the result that the whole bequest would be void:
Hunter v. A.G. (1); Chichester Diocesan Fund cmd Board
of Finance v. Simpson (2).

The point need not be determined on this appeal because
the word “directly” does not operate in the manner sug-
gested as I construe the clause to mean that the charitable
purposes for which the income is to be paid in perpetuity
are the employees and dependants. Members of that class
must of necessity benefit directly as a trust for indirect
benefits would be too vague for the Court to enforce. The
word “directly” therefore adds nothing. On that con-
struction it is not a case of there being a charitable inten-
tion with merely the particular mode of application failing
for illegality or some other reason, and the cases cited on
that branch of the matter have no application.

Upon a consideration of the numerous decisions, it is
clear that, if the objects of a trust are not charitable in
themselves, it is not a charitable trust, and the fact that
the donor thought his gift charitable is not relevant to the
issue: Tudor on Charities, 5th edition, page 8. The cir-
cumstance, therefore, that the testator directed his trustees
to pay the income for charitable purposes only does not
determine the matter when, as I believe, the only purposes
to which the moneys may be applied are not charitable.

(1) [1899] A.C. 309. (2) [1944] A.C. 341.
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Eﬁ? It has now been settled that the element of public benefit
Inre Cox js essential for all charities no matter in which of Lord

—

Baxer  Maenaghten’s classifications in Income Tax Commissioners
gggﬁn& v. Pemsell (1), they fall. The only exception is the anoma-
etal  lous case of trusts for the relief of poverty and, here, that
KerwinJ. condition does not exist. Mr. Robinette contended that,
—  granted the words “to pay the income thereof in perpetuity
for charitable purposes only” would, by themselves, estab-

lish a valid charitable trust, it should be held that the
succeeding part of the clause applied only to indigent or
necessitous persons. However, this succeeding part permits

the Board of Directors to choose employees and dependants

who are not poor and the argument fails.

As pointed out by Lord Simonds in Oppenheim v. Tobac-
co Securities Trust Co. Ld. (2), when the trust is for the
benefit of a class of persons, the question is whether that
class can be regarded as such a “section of the community”
as to satisfy the test of public benefit. He points out that
these words, “section of the community”, have no special
sanctity, “but they conveniently indicate first, that the
possible (I emphasize the word “possible”) beneficiaries
must not be numerically negligible, and secondly, that the
quality which distinguishes them from other members of
the community, so that they form by themselves a section
of it, must be a quality which does not depend on their
relationship to a particular individual. It is for this reason
that a trust for the education of members of a family or,
as In re Compton (3), of a number of families cannot be
regarded as charitable. A group of persons may be
numerous but, if the nexus between them is their personal
relationship to a single propositus or to several propositi,
they are neither the community nor a section of the com-
munity for charitable purposes.”

The House of Lords approved the judgments of Lord
Greene as Master of the Rolls in In re Compton (3),
and of Lord Greene and of Lord Justice Morton (as he then

- (1) [18911 A.C. 531. (3) [1945] 1 Ch. 123;
(2) 119511 A.C. 297 at 306. [19451 1 All E.R. 198.
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was) in In re Hobourn Aero Components Ltd.’s Air-raid
Distress Fund (1). The decision in In re Drummond (2)
was also approved. That decided that trusts for the benefit
of employees past, present or future of an employer are
not public charities. In re Rayner (3), was regarded as of
doubtful authority. As pointed out by Lord Morton of
Henryton, the Court of Appeal in Gibson v. South Ameri-
can Stores (Gath and Chaves) Ld. (4), felt obliged because
of the rule of stare decisis to follow an unreported decision
of its own in 1935, In re Sir Robert Laidlaw, and to hold
that a trust was valid which was for all persons who in
the opinion of a Board of Directors are, or should be necessi-
tous and deserving, and who had been in the employ of the
Company or a subsidiary thereof, and dependants thereof.
The element of poverty was present and it was held to be
a valid charitable trust notwithstanding the limited nature
of the class of beneficiaries. I have already pointed out
that the element of poverty does not enter into the present
matter and, in my opinion, the decision in Oppenheim is
decisive.

It is decisive notwithstanding that at the date of the
application to Wells J. the persons who would answer the
description of employees, past or present, of the Company,
and dependants of such employees, were estimated to be
in excess of thirty thousand, and that some of these were
in such circumstances as to require financial aid. Even
if those facts satisfied the first test of a “section of the
community”’, the second requirement is a quality which
does not depend on the relationship of the members thereof
to a particular individual. When the Hobourn case came
before the Court of Appeal, it was contended that the
observations of that Court in Compton that a trust for
the benefit of employees of a business was a purely private
and personal trust were dicta only. At page 200, Lord
Greene stated his belief in the correctness of those obser-
vations, and at page 208, Lord Justice Morton said quite

(1) [1946]1 1 Ch. 194; (3) [1920] 89 L.J. Ch. 369;

[19461 1 All ER. 501. 122 L.T. 577,
(2) [1914] 2 Ch. 90. (4) [1950] 1 Ch. 177.
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plainly that he entirely approved of the Drummond
decision. In the Hobourn case the Court was not dealing
with a fund put up by outside persons but, at page 200,
Lord Greene stated that “even if we were, I should on the
authority of In re Compton feel constrained to hold that
such a fund would not be a good charity.” Lord Justice
Morton was of the same opinion and Lord Justice Somervell
agreed. In view of the approval by the House of Lords
of the decisions in Compton and Hobourn, the matter would

. appear to be concluded.

It was argued that the law should not be the same for
Ontario but even if the decision in Oppenheim had never
been given, I would hold that its basis, as found in the
judgments of Lord Greene in Compton and of Lord Greene
and of Lord Justice Morton in Hobourn, is a complete and
satisfactory method of disposing of the present issue. I
adopt, if I may, the words of Lord Simonds in Oppenheim:
“It must not I think be forgotten that charitable institu-
tions enjoy rare and increasing privileges and that the claim
to come within that privileged class should be clearly estab-
lished.” Those privileges, it might be added, are, of course,
not confined to the receipt of benefits in perpetuity under
a will. '

The appeal should be dismissed subject to a variation
to which Mr. Snider drew our attention. The testator’s
widow survived her husband, and paragraph 5 of the judg- -
ment of Wells J., as inserted in the Court of- Appeal order,
should be stricken out and the following substituted

therefor :—

5. And there therefore being an intestacy as to such balance of the
testator’s residuary estate, THIS COURT DOTH FURTHER ORDER
that it be referred to the Master of this Court at Toronto to determine
and report who were entitled thereto at the date of the death of the
testator.

The costs of all parties should be paid out of the estate,
those of the surviving administrator with the will annexed
and trustee of the testator’s will and codicil as between
solicitor and client.

The residuary clause in the will of the testator’s widow
is the same as in her husband’s and the same order should,
therefore, go in the appeal in connection with her estate
except that there is no necessity of any alteratlon in the
order of the Court of Appeal.
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Ranp J. (dissenting):—I agree with the construction
placed on the residuary clause by my brother Cartwright,
that it declares a general charitable intent and impresses
upon the residue a trust for that purpose; I agree,
also, that the word “directly” is significant, that it restricts
direct benefits to those mentioned and implies that all other
benefits are to be indirect; I agree, finally, that the benefit
to the specified class violates the rules laid down requiring
that public quality in the recipients defined by the cases
mentioned. It follows that only by indirect benefits to
individuals, as by grants to charitable agencies or objects
such as libraries, hospitals, schools, churches, works or
institutions, are the funds to be dealt with by the Trustees.

But I am unable to concur in the view that by reason
of the failure of the benefits to the employees of the Assur-
ance Company, the appointment of the Board of Directors
as the body to determine the distribution of the funds, must
be taken also to fail. The absolute discretionary appro-
priation to charity of the property generally was conferred
upon the Board; benefits might or might not be awarded
to the employee group: they might from time to time be
bestowed exclusively on other objects. The reasons leading
the testator to select the Board would, from the evidence,
seem to be obvious. He, himself, as well as others of the
Cox family, had long been associated with the Company,
and he had come to know and, undoubtedly, appreciate the
competency and character of those who constituted its
Board. It may be also that that long family connection
had, directly or indirectly, in some degree, enabled the
accumulation of the wealth of which he was disposing, and
it was an easy step to associating the Company with its
distribution as a public benefaction.

In these circumstances I cannot take the designation
of the Board to have been bound up with the intended
benefits to the employees. The discretion extended over
the whole charitable field; and I find nothing to indicate
that had there not been the special provision for the em-
ployees, that discretion would have been placed elsewhere.
I should think, on the contrary, that, in his opinion, the
perpetuation of the family name in the maintenance of a
charitable Foundation would be uniquely served by such an
intimate office on the part of the Board.
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I would therefore declare the bequest in both testaments
to be a valid gift to charity, the income to be applied by
the trustees to such charitable purposes with indirect per-
sonal benefits only as the Board in their discretion think
proper.

The costs of all parties should be paid out of the estates
as proposed.

The judgment of Taschereau, Kellock and Fauteux, JJ.
was delivered by:—

Krrrock J.:—As the question arising in these appeals
is common to both, it will be convenient to deal with the
will of the male deceased. The relevant paragraph reads
as follows: (As to which see page 96).

Wells J., the judge of first instance, construed this dis-
position as a good charitable bequest confined to the relief
of poverty among the class described. The Court of Appeal
appears to have entertained the same view with respect
to the question of construction, but reversed the judgment
of Wells J. on the ground that a trust for the relief of
poverty confined to such a class was not a valid trust. In
the view of Roach J., who delivered the judgment of the
court, such a trust lacked the necessary public character.

The appellant, while adopting the construction of the
will accepted in the courts below, contends that the Court
of Appeal erred in its view of the law. Appellant contends
further that, while the class defined by the testator com-
prises the only persons who are to benefit “directly” from
the trust, the testator has expressed a general charitable
intention and has left his gift to operate in the field of
“indirect” benefit.

In its popular sense, “charity” does not coincide with its
legal meaning but, as stated by Lord Macnaghten in
Pemsel’s case (1), adopting the argument of Sir Samuel
Romilly in Morice v. Bishop of Durham (2),

“Charity” in its legal sense comprises four principal divisions: trusts
for the relief of poverty; trusts for the advancement of education; trusts
for the advancement of religion; and trusts for other purposes, beneficial
to the community, not falling under any of the preceding heads.

(1) [1891] A.C. 531. (2) (1805) 10 Ves. 521 at 531; 32 ER. 947.
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In Verge v. Somerville (1), Lord Wrenbury said at p.
499:

To ascertain whether a gift constitutes a valid charitable trust so
as to escape being void on the ground of perpetuity, a first inquiry must
be whether it is public—whether it is for the benefit of the community
or of an appreciably important class of the community. The inhabitants
of a parish or town, or any particular class of such inhabitants, may,
for instance, be the objects of such a gift, but private individuals, or a
fluctuating body of private individuals, cannot.

Lord Greene M.R. in Compton’s case (2), said with
reference to the above proposition that it is true with
respect to all charitable gifts and is “not confined to the
fourth class in Lord Macnaghten’s well known statement
in Pemsel’s case.”

In the submission of the appellant, any trust for the

relief of poverty creates, per se, a public benefit. Accord-
ingly, while admitting that the trust here in question
cannot, on the law as stated by Lord Wrenbury, be upheld
as applied to the last three heads of Lord Macnaghten’s
classification, the appellant submits that if the language
here in question may be construed as the appellant seeks
to construe it, the trust is valid with respect to the first
head, namely, for the relief of poverty within the group
defined by the testator.

The initial question, therefore, is as to the true con-
struction of the language which the testator used. Appel-
lant says that the words “for charitable purposes only” are
to be construed as though the testator had said, “for such
legal charitable purposes as the law recognizes” within the
class of beneficiaries defined.

As I have said, this construction of the testator’s lan-
guage found acceptance in the courts below, but I am regret-
fully unable to come to that conclusion. The word “chari-
table,” construed in its legal sense, comprises all of the four
heads already mentioned, and I find nothing in the language
used which permits me to eliminate therefrom any of them.
To put the matter more plainly, I see no escape from
reading the words used as though the testator had set out
seriatim the said four heads. This being so, the testator
has empowered his trustees, even on the appellant’s thesis,
to apply the subject matter of the trust for charitable and

(1) [19241 A.C. 496. (2) [19451 1 All ER. 199 at 201.
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non-charitable purposes, thereby empowering them to
devote the whole, if they please, to the non-charitable. The:
“application of such income” is left entirely to the discre-
tion of the directors of the.company and the bequest is
therefore void; Morice v. Bishop of Durham (1). In my
view, therefore, the basis of the argument of the appellant
fails on this branch of the case.

In 1938 when the will here in question was executed, a
testator might not unreasonably have thought, in the state
of the authorities at that time, that a valid trust for pur-
poses embracing all of the four heads of charity could be
created for the benefit of a class such as the employees of a
particular company and their dependents. In 1881 the case
of Spiller v. Maude (2), had come before Jessel M.R. That
case dealt with a fund derived from subscriptions made by
members of a company of actors and actresses for the
benefit of the members and their dependents. The learned
Master of the Rolls came to the conclusion that poverty
wag clearly an ingredient in the qualification of members
who should receive benefits and that the fund was, accord-
ingly, charitable. Again in 1896, in In Re Buck (3),
Kekewich J. decided similarly with respect to the funds
of a Friendly Society. In 1900, also, in In Re Gosling (4),
Byrne J. upheld as a good charitable trust, a fund for the
purpose of pensioning off old and worn-out clerks of a
particular firm. '

In 1914, the case of In Re Drummond (5), came before
Eve J., who held that a trust for the purpose of providing
holiday expenses for the employees of one department of
a company was invalid as not being a trust for public pur-
poses but for private individuals. But, in 1920 the same
learned judge, in Re Rayner (6), had to consider the
validity of a trust for the education of children of the em-
ployees of a particular company. Eve J. distinguished his
decision in Drummond’s case and held the trust then before
him valid, being of opinion that the class of beneficiaries
was sufficiently defined as a section of the public to support

(1) (1805) 10 Ves. 521 at 541, (4) (1900) 48 W.R. 300.

(2) (1881) 32 Ch. 1568 N. (5) [1914) 2 Ch. 90,
(3) [18961 2 Ch. 727. (6) 122 L.T. 577.
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the gift. Although Lord Wrenbury’s judgment in Verge
v. Somerville (1) was delivered in 1924, it was not until
1945 that the decsion in Rayner’s case was over-ruled by
the Court of Appeal in In Re Compton, supra. In the
meantime, the will of the testator here in question was
executed.

By 1948 when the will of the testatrix was executed, In
Re Hobourn (2), had been decided, although Gibson v.
South American Stores (3), and Oppenheim v. Tobacco
Securities Trust (4), had not. However, whatever may have
been the view of the professional advisers of either the
testator or the testatrix when the respective wills now in
question were executed, the appellant does not argue now
that the trusts here in question can be supported in law
except as trusts for the relief of poverty. For the reason
already given, the necessary foundation for such an argu-
ment does not exist upon the construction of the language
used by the testators which, in my view, is the proper
construction.

With respect to the argument that there is a whole field
of “indirect” benefit left open within which the trust may
validly operate, we have not the benefit of the view of
either of the courts below, as this contention was for the
first time put forward in this court. This argument is, of
course, founded upon the use of the word “directly”.

It is contended that while the testator has prohibited
the application of any part of the income for the direct
benefit of an individual who does not fall within the speci-
fied class, the will permits the income to be applied to
such objects as, for example, a hospital, as it is said, such
a gift involves only indirect benefit, presumably, to the
patients,

Had the testator stopped with the words “The Canada
Life Assurance Company” where those words are used for
the second time in the first limb of the paragraph, there
might be considerable force in this contention. The testa-
tor, however, did not stop there, but went on to prescribe

(1) [19241 A.C. 496. (3) 119501 1 Ch. 177.

(2) [1946] 1 Ch. 194; (4) [1951] A.C. 297.
[1946] 1 All E.R. 501.
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105

1952
——

In re Cox
Baxer
v,
NATIONAL
Trust Co.
etal

Kellock J.

—



106

1952
e

In re Cox.

Baxkzr
v.
NATIONAL

Trost Co.

et al

Kellock J.

SUPREME COURT OF CANADA [1953

in the second limb that, “subject to the foregoing restric-
tions”, the application of the income, including
(a) “the amounts t0 be expended” and
(b) “the persons to benefit therefrom”
(and here the word “direectly” does not occur)
should be determined by the Board of Directors.

It is to be observed that while it is the trustees who
are to disburse the income, it is the directors who are to
control the application of the payments. The word
“persons” in (b) above certainly does not exclude indi-
viduals. It includes them. If, therefore, according to
the appellant’s contention, no individual may take a direct
benefit, the directors could never, as the testator directs,
determine the “persons” to benefit but only at best, the
“classes of persons” who might be served by any particular
institution or organization to which they might direct
payments to be made. The Canada Life employees and
their dependents are themselves a class but the testator has
declared that even among that class, the selection of the
actual beneficiaries is a matter for the directors.

Having imperatively prescribed that the “persons” to
benefit shall be determined by the directors, the testator
has made it clear, in my opinion, that it is individuals and
not institutions or organizations that he had in mind.
Accordingly, as a gift to or for the benefit of an individual
must benefit that individual directly, I think that in
preseribing. in the second limb of the paragraph that “the
persons to benefit therefrom” are to be determined by the
directors, he has removed any ambiguity there might other-
wise have arisen upon the phrase “the persons to benefit
directly” in the earlier language. The testator had in
mind I think, in the employment of the earlier language
that while a gift to or for the benefit of a member of the
specified class would involve direct benefit to him, it might,
in many cases, also involve indirect benefit to others, e.g.,
relatives of the beneficiary. In making their selections
from that class, however, the directors will be concerned
only with persons to be directly benefited.

I therefore think that the testator has devoted the income
for “charitable purposes” among the persons of the class
which he has himself described, to the exclusion of all
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others. Accordingly, while the opening language of the
paragraph “to pay the income thereof in perpetuity for
charitable purposes only”, taken alone, could not well be
broader for the purpose of expressing a general charitable
intention, the language which follows makes it clear, in my
opinion, that the testator had no general charitable inten-
tion but an intention that the income should be used for
charitable purposes for the benefit only of the persons he
specifies and for no one else. If this be the true view, the
court is not in a position to apply the gift in any other way
upon the failure of the testator’s gift.

I think the case at bar is within the principle of In Re
Wilson (1), rather than within In Re Monk (2). In Na-
tional Anti-vivisection Society v. Inland Revenue Com-
missioners (3), Lord Simonds, in dealing with the doctrine
of general charitable intention, said at p. 64:

It would be very relevant, if the society, conceding that the cam-
paign against vivisection was not a charitable purpose, argued that there
was yet a general charitable intention and that its funds were applicable
to some other charitable purpose. That is not the argument. If it were,
I should not entertain it, though it might in an earlier age have
succeeded.

I would use the same language in the present case, and
would dispose of the appeal as proposed by my brother
Kerwin,

Estry J.:—The late Herbert Coplin Cox providéd in his
will that the residue of his estate should be held by his
trustees upon trust (As to which see p. 96).

His widow, the late Louise Bogart Cox, included an
identical provision in her will and both have been con-
sidered in this litigation. As a matter of convenience only
the will of Herbert Coplin Cox will be referred to hereafter.

The Court of Appeal for Ontario reversed the judgment
of Mr. Justice Wells and held that the foregoing provision
did not constitute a valid charitable trust or, as stated
by Mr. Justice Roach, writing the judgment of the Court:

. . These trusts are not trusts for general public purposes; they are
trusts for private individuals, s fluctuating body of private individuals
but still private individuals. Because they are not for public purposes
they are not charitable and are therefore void as offending the rule
against perpetuities.

(1) [1913] 1 Ch. 314. (2) [19271 2 Ch. 197. (3) [1948] A.C. 31.
69999—23 :
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Counsel for the appellant contends that the judgment
of Mr. Justice Wells should be restored, declaring that the
foregoing provision of the will constitutes a valid charitable
bequest for the relief of poverty and, with respect to public
benefit, he submits:

The rule is either that the element of public benefit must be present
in every category of legal charity except in the case of trusts for relief
of poverty; or that a trust for the relief of poverty of a class of persons
per se creates a public benefit.

It is convenient first to consider how far public benefit
is essential in the creation of a wvalid charitable trust.
Charitable purposes and objects have been classified by
Lord Macnaghten in Pemsel’s case (1), under four head-
ings. These are trusts for (a) the relief of poverty; (b)
the advancement of education; (¢) the advancement of
religion and (d) other purposes beneficial to the community
not falling under any of the preceding heads.

In Oppenheim v. Tobacco Securities Trust Co. Ld., (2),
securities were left upon trust to apply the income

in providing for or assisting in providing for the education of children
of employees or former employees of British-American Tobacco Co. Ld.

. or any of its subsidiary or allied companies in such manner and
according to such schemes or rules or regulations as the acting trustees
shall in their absolute discretion from time to time think fit . . .

In the House of Lords it was held that this trust for
educational purposes was invalid because the beneficiaries
were limited to the children of employees of specified com-
panies and, therefore, did not constitute a section of the
community. Lord Simonds, at p. 306, stated:

A group of persons may be numerous but, if the nexus between them
is their personal relationship to a single propositus or to several propositi,
they are neither the community nor a section of the community for
charitable purposes.

I come, then, to the present case where the class of beneficiaries
is numerous but the difficulty arises in regard to their common and
distinguishing quality. That quality is being children of employees of
one or other of a group of companies. I can make no distinction between
children of employees and the employees themselves. In both cases
the common quality is found in employment by particular employers.

In the foregoing quotation Lord Simonds, with whom
Lord Oaksey and Lord Morton of Henryton agree, makes it
plain that it is not the number of beneficiaries that con-
stitutes the test, but that however large the number, if

(1) [18911 A.C. 531. (2) [19511 A.C. 297.
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the nexus between them is their personal relationship to a
single propositus such as The Canada Life Assurance Com-
pany, they do not constitute a section of the community
and, therefore, the trust is invalid, not being for a public
benefit.

In Gilmour v. Coats (1), the House of Lords emphasized
the same requirement of public benefit in order that a valid
charitable trust for religious purposes may exist. The
Privy Council emphasized the same requirement in relation
to a trust falling under classification (d) (for other pur-
poses beneficial to the community) in Verge v. Somerville
(2), where Lord Wrenbury stated at p. 499:

To ascertain whether & gift constitutes a valid charitable trust so
ag to escape being void on the ground of perpetuity, a first inquiry must
be whether it is public—whether it is for the benefit of the community
or of an appreciably important class of the community, The inhabitants
of a parish or town, or any particular class of such inhabitants, may, for
instance, be the objects of such a gift, but private individuals, or a
fluctuating body of private individuals, cannot.

The Oppenheim, Gilmour and Verge cases make it clear
that public benefit must at least be found in charities
classified under (b), (¢) and (d) of Lord Macnaghten’s
clagsification; further that the Oppenheim case makes it
equally plain that in specifying the employees of The
Canada Life Assurance Company and their dependents
the testator had not created a trust for public benefit.

Counsel for the appellant, however, contends that public
benefit is not essential to the creation of a trust under Lord
Macnaghten’s classification (a) (for the relief of poverty).

Trusts for the relief of poor and needy relatives, usually
described as the “poor relations” cases, have at least since
1754 (Isaac v. de Friez (3)), been held to be valid in courts
of first instance and the Court of Appeal in England. These
have been treated, in the Court of Appeal and in so far as
they have been referred to in the House of Lords, as excep-
tions to the general rule that public benefit must be found
in order that a charitable trust may be valid. (See Lord
Simonds in the Oppenheim case, supra, at 308).

(1) [1949]1 A.C. 426; (2) 119241 A.C. 496.
[1949] 1 All ER. 848. (3) 2 Amb. 595.
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'»35_% There is also, in the Court of Appeal in England, a
Inre Cox. second exception to this general rule, of which Gibson v.

B South American Stores Ld. (1), is an illustration. In that

v. case the trust was for the benefit of those
NATIONAL

Trust Co. who are or shall be necessitous and deserving and who, for the time being,

et al are or have been in the company’s employ . . . and the wives, widows,
Es—t(;; 7. husbands, widowers, children, parents, and other dependants of any
person who, for the time being, is, or would if living have been, himgelf
or herself a member of the class of beneficiaries.

The foregoing provision was held to be for the relief of
poverty and the requirement of public benefit was raised
by the Master of the Rolls at p. 191:

Under the law as it has now been established, and in the light of its
several recent decisions both in this court and in the House of Lords,
is a trust for a class of poor persons defined by reference to the fact
that they are employed by some person, firm or company, a good
charitable trust, or does it fail of that qualification through the absence
of the necessary public element?

The Master of the Rolls, after recognizing the “poor
relations” cases as an exception or an anomaly, appeared
to regard the decisions in Spiller v. Maude (2), In re Buck,
(3), and In re Gosling (4), as constituting another
exception to the rule requiring that in a valid trust public
benefit must be found. In each of these cases the fund
was held to have been created expressly for the benefit of
poverty and the fact that the beneficiaries must be selected
from an association or company did not prevent its being
a valid charity. The learned Master of the Rolls, in
appreciation of the fact that the issue in the foregoing
cases had never been before the House of Lords, recognized
the possibility that it might be otherwise decided in that
House. He, however, without in any way discussing the
principles involved, felt bound by the unreported judgment
of the Court of Appeal in 1935, Re Sir Robert Laidlaw
(5), of which no reasons were available. In his own words:

I think that, so far as I am concerned, this question has been
determined by In re Sir Robert Laidlaw, on grounds which are not appar-
ent, and I loyally follow them without affirming or disaffirming any of
the grounds relied on by Harman J.

He, therefore, held the trust valid and the same position
was taken by that court in Re Coulthurst (6).
(1) [19501 1 Ch. 177. (4) (1900) 48 W.R. 300.

(2) (1881) 32 Ch. D. 158. (5) Unreported.
(3) [18961 2 Ch. 727. (6) 119511 1 Ch. 661.
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all of the cases that have been included thereunder were
specifically created for the relief of poverty and no other
charitable purpose. This is not such a case. The language
here, without enumerating them, includes all the classifi-
cations as made by Lord Macnaghten, which, of course,
would include poverty. KEven if this exception should
ultimately become established in the law, it ought not to
be so far extended as to include a trust for all charitable
purposes such as that here under consideration.

The fact that the “poor relations” cases and the group
illustrated by the Gibson case, supra, have been treated
as exceptions to the general rule that a charitable trust
must be not only charitable in character but for a publie
benefit indicates that the general rule requiring public
benefit is applicable to trusts for the relief of poverty.
Moreover, that such is the correct view is strengthened by
the statements to be found in the authorities and text
.books, of which the following may be noted:

Lord Simonds:
. » . the principle has been consistently maintained, that a trust in order
to be charitable must be of a public character. It must not be merely
for the benefit of particular private individuals: if it is, it will not be
in law a charity though the benefit taken by those individuals is of the
very character stated in the preamble. Williams’ Trustees v. Inland
Revenue Commissioners (1).

Lord Porter in National Anti-Vivisection Society v. In-
land Revenue Commissioners (2), stated:

One must take it therefore that in whichever of the four classes the
matter may fall, it cannot be a charity unless it is beneficial to the
community or to some sufficiently defined portion of it.

See also Lord Wright at p. 42.

Then again the learned authors of Tudor on Charities,
5th Ed., p. 11, state:

In the first place it may be laid down as a universal rule that the
law recognizes no purpose as charitable unless it is of a public character.
That is to say, a purpose must, in order to be charitable, be directed to
the benefit of the community or a section of the community.

(1) 119471 A.C. 447 at 457, (2) 119481 A.C. 31 at 53.

et al

Estey J.
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Whether public benefit exists in a given case is a question
of fact. In National Anti-Vivisection Society v. Inland
Revenue Commassioners, supra, the House of Lords adopted
the view expressed by Russell J. (as he then was) in Re
Hummeltenberg (1). Lord Wright, at p. 44, adopts the
language of Russell J.:

In my opinion, the question whether a gift is or may be operative
for the public benefit is a question to be answered by the court by forming
an opinion upon the evidence before it.

and expressly approves of it. At p. 42 Lord Wright states:
The test of benefit to the community goes through the whole of

Lord Macnaghten’s classification, though as regards the first three heads,
it may be prima facie assumed unless the contrary appears.

Lord Simonds stated at p. 65:

I will readily concede that, if the purpose is within one of the heads
of charity forming the first three classes in the classification which Lord
Macnaghten borrowed from Sir Samuel Romilly’s argument in Morice v.
Bishop of Durham (2), the court will easily conclude that it is a charitable
purpose. But even here to give the purpose the name of “religious” or
“education” is not to conclude the matter. It may yet not be charitable,
if the religious purpose is illegal or the educational purpose is contrary
to public policy. Still there remains the overriding question: Is it
pro bono publico? It would be another strange misreading of Lord
Macnaghten’s speech in Pemsel’s case (3), (one was pointed out in In
re Macduff (4)), to suggest that he intended anything to the contrary.
I would rather say that, when a purpose appears broadly to fall within
one of the familiar categories of charity, the court will assume it to be
for the benefit of the community and, therefore, charitable, unless the
contrary is shown, and further that the court will not be astute in such
a case to defeat on doubtful evidence the avowed benevolent intention
of a donor. '

If, therefore, upon the face of the document, the purpose
or object of the trust is charitable in character, public
benefit may be assumed or prima facie established, but
where, as here, upon the face of the document it is clear’
that the cestuis que trust are limited to those who are
employees of a particular company and their dependents,
public benefit is negatived and, therefore, that element
essential to a valid charitable trust is absent.

The appellant further contends that the provision of the
will above quoted should be construed to mean that the
employees and their dependents were to benefit to the
extent that the trust might be declared valid, or, as other-
wise stated, the testator discloses an intention that the

(1) 19231 1 Ch. 237. (3) [1891] A.C. 531.
(2) 10 Ves. 521. (4) [1896]1 2 Ch. 451.
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fund should be used for such charitable purpose or pur-
poses as are legal within the named group. If, therefore,
the absence of public benefit made the trust invalid under
headings (b), (¢) and (d) of Lord Macnaghten’s classifica-
tion, it would still remain a valid charitable trust under (a)
for the relief of poverty. This contention, if maintained,
would involve a consideration of the Gibson case, supra.
However, in my view, the provision does not admit of such
a construection. It would appear that the testator, in pro-
viding that the directors might expend the income for
charitable purposes, included the relief of poverty, in the
same sense that all other purposes and objects are included,
and made it abundantly clear that the employees and their
dependents should benefit, not only in case of financial
need, but in any manner that might be included within the
phrase “charitable purposes.” Moreover, it cannot be con-
cluded that the testator would not have been mindful of
the fact that the directors would probably find it difficult
to expend the fund for the relief of poverty only among
the employees and their dependents.

There remains the further contention that, though the
trust for the employees and their dependents may be
invalid, the testator has, in the foregoing provision, dis-
closed a general charitable intention which should be
administered cy-prés. This involves a difficult question of
construction. As stated by Lord Davey in Hunter v.
Attorney-General (1):

You must construe the words of the will fairly, and if you can find
a charitable purpose sufficiently clearly expressed the Court will give
effect to it. If you do not find any such definite expression, you are not
at liberty to supply it from more or less well-founded speculation of
what the testator would probably have wished or intended if his attention
had been drawn to the omission.

As Kay J. stated in Re Taylor; Martin v. Freeman, (2):

I take the line to be a very clear one; perhaps sometimes it is
difficult to say on which side of the line & particular case comes; but the
line, which we all very well understand, is one of this nature: if upon
the whole scope and intent of the will you discern the paramount object
of the testator was to benefit not a particular institution, but to effect
a particular form of charity independently of any special institution or
mode, then, although he may have indicated the mode in which he
desires that to be carried out, you are to regard the primary paramount
intention chiefly, and if the particular mode for any reason fails, the
court, if it sees a sufficient expression of a general intention of charity,

(1) 118991 A.C. 309 at 321. (2) (1888) 58 L.T. 538 at 543.
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will, to use the phrase familiar to us, execute that cy-prés, that is, carry
out the general paramount intention in some way as nearly as possible
the same as that which the testator has particularly indicated without
which his intention itself cannot be effectuated.

The testator, under his will, provided for relatives and
friends by way of legacies and annuities and then set up
the foregoing trust for the employees of the company over
which he presided as president and their dependents. When
read as a .whole, the will rather supports the view that
the testator intended to benefit only these groups.

It is, however, contended that in the paragraph creating
this trust he discloses a general charitable intention. The
opening words “To pay the income thereof in perpetuity
for charitable purposes only,” if they stood alone, would
disclose a charitable intention. However, these words are
but a part of the sentence creating the trust which must
be read and construed as a whole. The phrase “subject to
the foregoing restrictions” refers to both the limitation “for
charitable purposes only” and the restriction of the benefit
to the employees and their dependents. The testator
appears here to place these two first portions of the pro-
vision upon an equal basis. Moreover, there is but one
income and when, in that provision, he provides “the
application of such income . . . shall be determined by
the Board of Directors . . . in their absolute discretion”
he uses the phrase “such income” to refer back to the word
“income” as it is first used in this sentence. It would appear,
therefore, that the testator contemplated the directors
would expend the entire income upon charitable purposes,
but for the benefit of the employees and their dependents.

The testator, throughout this paragraph, provides for
the employees and their dependents in such a manner that
they may benefit in any way that may be within the limits
of charitable purposes. In a sentence so constructed it
seems impossible to give to any part thereof a separate
and distinet significance such as that here suggested.

The word “only” is twice used in this sentence and in
both instances it adds nothing to the meaning except in
so far as it may emphasize the intention of the testator.
It is, however, stressed that the insertion of the word
“directly” in the phrase “the persons to benefit directly in
pursuance of such charitable purposes . . .” imports that
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dependents would benefit directly but that some others or I re Cox

other groups might benefit indirectly, which could only be
accomplished by interpreting the provision as disclosing a

Baxker
v

NATIONAL

general charitable intention. Even if a general charitable Tgusr Co.

intention be found, it does not follow that the beneficiaries
would benefit indirectly. The word “directly” is not a
word of art and, while in another context it might well
support such a contention, as here used it merely emphasizes
the testator’s intention to directly benefit the employees
and their dependents.

While the word “general” is not essential to disclose a

general charitable intention, its absence in a provision by

a testator given to using words of emphasis is significant
where, as here, in 'the same sentence he sets forth his pur-
pose, object and the names of the cestuis que trust. Further,
the disposition of this residue, having regard to the variety
of benefits and the number of beneficiaries, does not suggest
any surplus and it cannot be assumed that the testator had
any doubt as to the validity of the trust he was creating.
The provision read as a whole does not disclose that the
testator’s paramount object was to benefit charity generally,
but rather to benefit the employees and their dependents.
In other words, in the language here used one cannot, to
use the language of Lord Davey, “find a charitable purpose
sufficiently clearly expressed.”

The variation in para. 5 of the judgment of Wells J.,
relative to the will of Herbert Coplin Cox, as inserted in
the Court of Appeal order, should be altered as set out
by my brother Kerwin. The appeals should be dismissed.
The costs of all parties should be paid out of the estate,
those of the surviving administrator with the will annexed
and trustee of the testator’s will and codicil as between
solicitor and client. .

CartwricHT J. (dissenting):—These two appeals were
argued together.

The late Herbert Coplin Cox died on September 17,
1947, leaving a will dated June 25, 1938. His widow, Louise
Bogart Cox, died on November 18, 1948, leaving a will
dated November 2, 1948. The questions to be determined
arise out of the residuary clauses contained in these wills.

et al

Estey J.
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These are substantially identical in wording and it was
common ground that the result should be the same in both
appeals. It will therefore be necessary to consider only
the residuary clause contained in the will of Mr. Cox. It
reads as follows:—

SUBJECT as hereinbefore provided, and with respect to the balance
of my residuary estate which may remain in my Trustees’ possession, my
said Trustees shall hold same upon trust as follows: (The trust is set
out at p. 96). '

The trustees moved on originating notice for the determi-
nation of a number of questions, but it was agreed when
the motion came on for hearing before Wells J. that he
should deal only with the question whether the disposition
made in the residuary clause quoted above is a valid chari-
table bequest, and that upon the final determination of that
question the matter should be referred back to the Weekly
Court for further consideration.

Evidence was received of the following matters:—(i) that
the number of persons in existence at the date of the
hearing before Wells J. who would answer the description
of employees, past or present, of the Canada Life Assurance
Company and dependents of such employees was estimated
to be somewhat in excess of thirty thousand, (ii) that a
number of these were in such straitened circumstances
as to need financial aid, (iii) that the known next-of-kin
of Mr. Cox were of the fourth degree, and (iv) that the
known next-of-kin of Mrs. Cox were of the fifth degree. It
is stated in the reasons for judgment of the Court of Appeal
that the residuary estate of Mr. Cox amounts to about
$500,000 and that of Mrs. Cox to about $200,000.

Counsel appeared for the trustees of the wills, for the
directors of the Canada Life Assurance Company, for the
known next-of-kin, for the present appellant who was
appointed in each case to represent the employees of the
Canada Life Assurance Company, for the Public Trustee
who was appointed to represent such other persons as might
benefit under the residuary clause in question and for the
Official Guardian who was appointed to represent any
unascertained persons who might be interested in the
residue in the event of an intestacy.

Wells J. decided that the clause in question “is a valid
charitable bequest for the relief of poverty”. The Court of
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Appeal reversed the judgment of Wells J., declared that 1952
the clause does not constitute a valid charitable bequest In re Cox
and that it is therefore void as offending the rule against 5
perpetuities and ordered a reference to the Master at A A
Toronto to determine and report as to who are the next- Tgusr Co.
of-kin of Mr. Cox and Mrs. Cox respectively. et al
On appeal to this Court, counsel for the appellant asked Cartwright J.
that the judgment of Wells J. should be restored and alter-
natively supported the argument of counsel for the Public
Trustee. Counsel for the Board of Directors of The Canada
Life Assurance Company adopted the argument of counsel
for the appellant. Counsel for the trustees of the wills sub-
mitted the rights of the trustees to the Court but “sug-
gested” that the judgment of Wells J. should be restored.
For the Public Trustee it was contended that the clause is
a valid charitable bequest as it stands and is not restricted
to the relief of poverty but that if this is not accepted there
is a valid bequest for charitable purposes generally and if
the particular mode preseribed for carrying such purposes
into effect fails, in whole or in part, the general charitable
intention should be executed cy-prés. Counsel for the
next-of-kin and for the Official Guardian supported the
judgment of the Court of Appeal.
It will be convenient first to summarize the reasons which
brought Wells J. and the Court of Appeal to their respec-
tive conclusions.
Early in his reasons Wells J. says:—

In the case at bar, however, the payment of income is limited “for
charitable purposes only” and I think there ean be no question that
this gift must be deemed to be for any of the four purposes which the
authorities have laid down as compendiously describing charitable trusts.

Later, after quoting from the judgment in The Commas-
stoners for Special Purposes of the Income Tax v. Pemsel
(1), where Lord Macnaghten speaks of the four principal
divisions which “Charity” in its legal sense comprises, the
learned judge continues:—

As T have said, I must assume that all these four heads were intended
to be included by these two testators in the phrase used by them to
denote the purpose for which the residue of their assets was to be left,
that is “for charitable purposes only”.

(1) [1891] A.C. 531 at 583,
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He then proceeds to the inquiry whether the trust is
public—whether it is for the benefit of the community
or of an appreciably important elass of the community.
After an examination of numerous authorities, including
Gilmour v. Coats (1), In re Gosling (2), In re Drummond
(3), In re Rayner (4), In re Compton (5), In re Hobourn
Aero Components Limited’s Air Raid Distress Fund (6),
and Gibson v. South American Stores (7), the learned judge
concludes that it has been decided by the Court of Appeal
in England that a trust for the relief of poverty amongst
the employees and ex-employees of a company and their
families is a valid charitable trust. He proceeds:—

. . The charitable objects which are roughly gathered together under
the words “relief of poverty” and which include the various items
originally set out in the statute of Elizabeth and those of a similar nature
are included in my view in the general words used by ‘the testators when
they provided that the income from the residue of their estates was to be
paid over for charitable purposes only. Despite the very cogent argument
addressed to me on behalf of some of the next-of-kin I must find that
these testators had a general charitable intent which they have expressed
without any ambiguity and that included in this intent was the division
of charitable trusts which has been described as trusts for the relief of
poverty. Under the exception which I have noted in the decisions the fact
that the group intended to be benefited is defined by and depends upon
a personal relationship either at first or second hand to the Corporation
in which both the testators have been interested in their lifetime, does
not preclude me from holding as I think I should under the authorities
that in each of the wills before me there is a valid charitable bequest
for the relief of poverty. But I must hold that the bequest is limited
to this head of charitable relief. I do so realizing that the result is not
a satisfactory one in the particular circumstances of this case but I am
bound by the decision of the Court of Appeal of England in a matter of
this sort unless there are contrary decisions of our own Court of Appeal
and none have been cited to me nor have T found any.

The unanimous decision of the Court of Appeal was
delivered by Roach J.A. (8) who, after reviewing the
authorities dealt with by Wells J. and the decision of the
House of Lords in Oppenheim v. Tobacco Securities Trust
Co. Lid. (9), decided after Wells J. had given judgment,
says in part:—

The trusts with which we are here concerned are “for charitable

purposes only”. That phrase necessarily includes all legal charities.
The law is now definitely settled by as high authority as the House of

(1) 119491 A.C. 426. (6) 119461 Ch. 194.
(2) (1900) 48 W.R. 300. (7) [19501 1 Ch. 177.
(3) [19141 2 Ch. 90." (8) 19511 O.R. 205.
(4) (1920) 122 L.T. 577. (9) 119511 A.C. 297.

(5) [19451 Ch. 123.
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Lords—the Oppenheim case—that to the extent that those purposes
include the charities coming within the second, third and fourth divisions
of charities as classified by Lord Macnaghten these trusts are not valid
charitable trusts because the beneficiaries are limited to & group of
individuals who are defined by reference to propositi named by the donor
in each case. Wells J. reached that conclusion but he held that they
were valid charitable trusts limited to the relief of poverty among the
beneficiaries. In my opinion they are not legal charitable trusts even
for that purpose.

Clearly they do not come within the “poor relations cases”. Those
cases constitute a class of anomalous decisions which are now regarded
as good law only because of their respectable antiquity.

In the Oppenheim case Lord Morton of Henryton suggested that
such a case as the Gibson case—the case at bar resembles it to ‘the extent
that the purposes of the trusts here in question include the relief of
poverty—might be described as a descendant of the “poor relations cases”.
In this Provinee, at least, and I should think also in England the “poor
relations cases” as a class constitute a closed class and no other case not

entirely identical with the poor relation cases should be legally adopted
into that class.

Since that class is closed then the trusts here in question can be valid
charitable trusts only if there is a second exception to the general rule,
namely, trusts for the relief of poverty among a group of private indi-
viduals who are chosen by the donor by reason of another type of personal
relationship, namely, their relationship as employees or dependents of
employees of a named employer.

In my opinion this Court should hold that in this Province there is
not such an exception to the general rule. The test as laid down in
In re Compton and approved and applied in the Oppenheim case to an
educational trust should also be the test to be applied in a trust for the

relief of poverty. I can see mo reason why it should be applied in the
one but not in the other.

While the learned Justice of Appeal points out the dis-
tinction between the case at bar and Gibson v. South
American Stores (supra), that in the former the relief of
poverty is included in the purposes of the trust while in
the latter poverty was a necessary element to qualify a
person for benefit (vide Gibson v. South American Stores
(supra) at 187), it would appear from the quotation from
his reasons above, and particularly the last paragraph
thereof, that even had the facts of the two cases been
identical he would have refused to follow the Gibson case.

Roach J.A. does not in his reasons examine the argument
of the Public Trustee as to the application of the cy-prés
doctrine. Early in his reasons, after stating the facts, he
says:— ,

If the trust in question in each estate is not a valid charitable trust,

it is void as offending the rule against perpetuities and a partial intestacy
will result.
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In my view, the first step to be taken in an endeavour
to solve the problem presented to us is to construe the
words of the clause in question, bearing in mind the rule
that for the purpose of ascertaining the intention of the
testator the will is read, in the first place, without reference

‘to or regard to the consequences of any rule of law, the rules

of law being applied to the intention thus collected in order
to see whether the court is at liberty to carry the intention
into effect (vide Halsbury 2nd Edition, Volume 34, page
189 and cases there cited). The clause first directs that
the trustees shall hold the residue upon trust:—“To pay
the income thereof in perpetuity for charitable purposes
only;”. Pausing here, I can not think of any words more
apt to indicate a general charitable intention. The clause
proceeds, not to prescribe in any detail the mode in which
this charitable intention is to be carried into effect but to
confer on the Board of Directors of the Canada Life Assur-
ance Company, subject only to two restrictions, an absolute
discretion as to the application of the income, “including
the amounts to be expended and the persons to benefit
therefrom”. The absolute discretion so given is stated to
be “subject to the foregoing restrictions”. What then are
these restrictions? They are, first, that the income is to
be paid “for charitable purposes only” and, second, that
“the persons to benefit directly in pursuance of such charit-
able purposes are to be only such as shall be or shall have
been employees of The Canada Life Assurance Company
and/or the dependents of such employees”. The usual
and ordinary meaning of the words of the clause does not
appear to me to differ from their literal meaning and I can
find no ambiguity in the clause. It provides (i) that the
income is to be used forever for charitable purposes only
(ii) subject to this and to one further restriction an un-
fettered discretion is given to the Board of Directors of the
Canada Life Assurance Company to direct the manner of
its application (iii) the further restriction referred to is
that the charitable purposes selected by the Board shall
be such that direct benefits shall be conferred only upon
members of a class made up of the present and past em-
ployees of the Canada Life Assurance Company and the
dependents of such employees. I can find nothing in the
words used to suggest that poverty is a necessary element
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to qualify any member of the class mentioned for benefit. 1952
While the clause forbids the conferring of direct benefits Inte Cox.
upon persons outside the class it does not require that gjrg
direct benefits shall be conferred upon any of its members. N AL
The Board is left free, if it sees fit, to devote all the income Trusr Co.
to charitable purposes which confer only indirect benefits. etal
The discretion given to the Board is no doubt a fiduciary Cartwright J.
discretion which must be exercised bona fide (vide the
observations of the Master of the Rolls in Giibson v. South
American Stores (supra) at page 185) but apart from this
it is subject only to the two restrictions above referred to.

The next, and, as it appears to me, more difficult question
is whether the restriction referred to, i.e., “the persons to
benefit directly in pursuance of such charitable purposes
are to be only such as shall be or shall have been employees
of The Canada Life Assurance Company and/or the
dependents of such employees”, is valid.

A considerable portion of the full and able arguments
addressed to us on this branch of the matter proceeded as
if the question were whether a perpetual trust to use the
income of the fund for charitable purposes only and for
the benefit only of members of the class mentioned would
be a valid charitable trust. That is not the precise point
before us, as, if my view as to the construction of the
clause is correct, it is only in the case of direct benefits
that the application of the income is confined to members
of the class, but a consideration of it may be of assistance.
I do not propose to attempt a review of the numerous -
authorities so fully discussed in the judgments below and
in the recent decisions in England, above referred to. With
respect, it appears to me that the present state of the law in
England on this point is accurately summarized by Jenkins
L.J. in In re Scarisbrick (1), at page 648 et seq, as follows:

. (1) It is a general rule that a trust or gift in order to be charitable
in the legal sense must be for the benefit of the public or some section
of the public; See In re Compton (2), In re Hobourn Aero Components
Ld’s, Air Raid Distress Fund, (3) and Gilmour v. Coats (4).

(ii) An aggregate of individuals ascertained by reference to some
personal tie (e.g. of blood or coniract), such as the relations of a particular
individual, the members of a particular family, the employees of a
particular firm, the members of a particular association, does not amount

(1) 119511 1 Ch. 622. (3) 119461 .Ch. 194.
(2) [1945] Ch. 123. (4) [19491 A.C. 426.°
69999—3
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to the public or a section thereof for the purposes of 'the general rule:
see In re Drummond (1), In re Compton (2), In re Hobourn Aero Com-
ponents Ld’s Air Raid Distress Fund (3), and Oppenheim v. Tobacco
Securities Trust Co. Ld, (4).

(iii) It follows that according to the general rule above stated a trust
or gift under which the beneficiaries or potential beneficiaries are con-
fined to some aggregate of individuals ascertained as above is not legally
charitable even though its purposes are such that it would have been
legally charitable if the range of potential beneficiaries had extended to
the public at large or a section thereof (e.g., an educational trust confined
as In re Compton, to the lawful descendants of three named persons, or,
as in Oppenheim v. Tobacco Securities Trust Co. Ld. to the children of
employees or former employees of a particular company).

(iv) There is, however, an exception to the general rule, in that
trusts or gifts for the relief of poverty have been held to be charitable
even though they are limited in their application to some aggregate of
individuals ascertained as above, and are therefore not trusts or gifts for
the benefit of the public or a section thereof. This exception operates
whether the personal tie is one of blood (as in the numerous so-called “poor
relations” cases, to some of which I will presently refer) or of contract
(e.g., the relief of poverty amongst the members of a particular society,
a8 in Spiller v. Maude (5), or amongst employees of a particular come
pany or their dependants, as in Gibson v. South American Stores (Gath
and Chaves) Ld. (6).

(v) This exception cannot be accounted for by reference to any
principle, but is established by a series of authorities of long standing,
and must at the present date be accepted as valid, at all events as
far as this court is concerned (see In reé Compton (2)) though doubtless
open to review in the House of Lords (as appears from the observations
of Lords Simonds and Morton of Henryton) in Oppenheim v. Tobacco
Securities Trust Co. Ld. (4).

If, in the case at bar, the clause in question required the
income to be used for the relief of poverty among the class
described it would fall within the fourth proposition stated
by Jenkins L.J. and it would be necessary for us to decide
whether we should accept this proposition, as Wells J. did,
or reject it, as the Court of Appeal did; but, as I have
already indicated, I am unable to so ¢onstrue the clause.

I should here mention one of Mr. Robinette’s arguments
in support of the view that the clause should be construed
as limiting the application of the income to the relief of
poverty. It is said that the clause imperatively requires
the income to be devoted in perpetuity to charitable pur-
poses, that this must mean charitable purposes in the legal
sense, that the testator has not specified any particular

(1) [19141 2 Ch. 90. (4) 119511 A.C. 297.

(2) 119451 Ch. 123. (5) 32 Ch. D. 158N.
(3) [1946] Ch. 194, (6) [19501 Ch. 177.



1 S.C.R.] SUPREME COURT OF CANADA 123

charitable purposes but, insofar as direct benefits are con- 1153

cerned, has defined with precision the class for whose benefit 1 re Cox.
the income is to be applied, and that it must therefore be 5
taken that he intended the income to be used for such v.

. . . NATIONAL
purposes only as the law recognizes as charitable in regard Tgusr Co.
to the defined class. This argument is mecessarily based ¢ %
on the assumption that we should accept and follow the CartwrightJ.
decision in Gibson v. South American Stores (supra) and ~
for the purpose of the argument I will assume, without
deciding, that we should do so. The learned judge of first
instance appears to have accepted this argument which
provides a reconciliation of the passages first above quoted
from his reasons, to the effect that all of the four principal
divisions of charity were intended to be included by the
testator in the purposes for which the income from the
residue was to be applied, with the final conclusion, also
quoted above, that the bequest is limited to the relief of
poverty. Not without hesitation I have reached the con-
clusion that this argument should not prevail. In my
opinion the exception to the general rule set out in the
fourth proposition stated by Jenkins L.J. is restricted to
trusts in which the quality of poverty is made an essential
condition of eligibility for benefit and should not be ex-
tended to cases where the trust permits income to be
applied to any of the four principal divisions of charity;
nor should such an extension be effected by construing
words in a trust instrument which in their ordinary and
natural meaning in no way restrict the application of the
income to the relief of poverty as if they imposed such a
restriction merely by reason of the fact that there is a clear
direction that the income is to be used for charitable
purposes only.

In my opinion the restriction is invalid because the
class to which direct benefits are restricted (in the words
of Jenkins L.J., quoted above) “does not amount to the
public or a section thereof”. The restriction is therefore
ineffective to either require or permit the trustees to con-
fine the direct benefits of the trust to the class defined, that
is, such persons “as shall be or shall have been employees
of The Canada Life Assurance Company and/or the
dependents of such employees”.

69999—3%
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It is next necessary to consider the effect of holding the
restriction ineffective. In his reasons already quoted the
learned judge of first instance says: “I must find that
these testators had a general charitable intent which they
have expressed without any ambiguity.” I have already
indicated that I share this view. As is pointed out by
Sargant L.J. in In re Monk, Giffen v. Wedd (1), it is now
well settled that the question whether there is a general
charitable intent is one depending on the construction of
the particular will or other instrument. In the same case
at page 204 Lord Hanworth M.R. says:—

The authority of the judgment of Parker J. in In re Wilson (2) is
invoked, where he defines broadly two categories into which the cases
decided may be divided. The first where “it is possible, taking the will
as a whole, to say that, notwithstanding the form of the gift, the para-
mount intention, according to the true construction of the will, is
to give the property in the first instance for a general charitable purpose
rather than a particular charitable purpose, and to graft on to the
general gift a direction as to the desires or intentions of the testator
as to the manner in which the general gift is to be carried into effect.”
In such cases, even though the precise directions cannot be carried out,
the gift for the general charitable purposes will remain, and be perfectly
good, and the doctrine of cy-prés applied. The other category is, “where,
on the true construction of the will, no such paramount general intention
can be inferred, and where the gift, being in the form a particular gift—
a gift for a particular purpose—and it being impossible to carry out that
particular purpose, the whole gift is held to fail” Parker J. concludes
with the statement of his opinion that the question whether a particular
case falls within the one or the other of the above categories is simply a
question of the construction of the particular instrument.

In the case of In re Wilson, referred to by Lord Han-
worth, Parker J. says that in this class of cases “different
minds may very well take different views”. To my mind
it seems plain that in the case at bar the testator has indi-
cated the paramount intention of giving the whole income
from the residue of his estate to charity. This is expressed
in the opening words of the clause:—“To pay the income
thereof in perpetuity for charitable purposes only.” All
that follows in the clause is, in my view, a direction as to
the manner in which the testator intends ‘“such charitable
purposes” to be carried into effect. The question being
one of the construction of this particular will, only limited
assistance can be derived from an examination of what
Sargant L.J. refers to as “the long bead-roll of cases on
the subject” but I have not found a case in which a will
contained an express direction that income should be used

(1) [1927] 2 Ch. 197 at 212. (2) [19131 1 Ch. 314, 320, 321, 324.
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for charitable purposes only in which it was held that there }_?f_%
was not a general charitable intention. If the matter were Inre Cox.
doubtful it would be necessary to remember, as is pointed g,
out by Lord Hanworth in In re Monk (1) at page 207, .
“that the Court leans in favour of a charitable purpose.” Trusr Co.
I wish to make it clear that my view that the will indicates %

a general charitable intention is not dependent on the Cartwright J.
effect which I think must be given to the word “directly” ~—
in construing the clause in question. If, contrary to my

view, the words of the clause following the words “To pay

the income thereof in perpetuity for charitable purposes

only” should be construed as confining all benefits from

the trust to members of the defined class it would still be

my opinion that the will read as a whole indicates a para-

mount intention to devote all the residue to charity. The
impression which I gather from reading the whole of Mr.

Cox’s will (and the same is true as to the will of Mrs. Cox)

is that the testator has, with care and in considerable detail,

provided for all those persons whom he regarded as having

a claim upon his bounty, that he has then addressed himself

to the question of how he shall dispose of the considerable

residue remaining, that he has decided to devote it in
perpetuity to charitable purposes, that he has said so in

the clearest terms, and then has gone on to direct the

method of its application. That method failing, the general
intention to devote the residue to charity remains.

Once it has been decided as a matter of construction
that there is a general charitable intention it is clear that
such intention will not be allowed to fail. - The question
arises, however, whether it should be left to the Trustees
of the will to apply the income under the direction of the
Board of Directors of The Canada Life Assurance Company
in accordance with the clause with the invalid restriction
deleted or whether the Court should direct the income to
be applied cy-prés. While I think that the intention of
the testator to confer direct benefits on members of the
class mentioned, to be selected by the Board, to the exclu-
sion, so far as direct benefits are concerned, of all who are
not members of the class cannot be given effect, there
would remain numerous ways in which the trust could be
fully executed by applying the income to charitable pur-
poses which, while highly beneficial to the public, produce

(1) 119271 2 Ch. 197.
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1952 indirect benefits only, such as, for example, reduction of

—

Inre Cox. the National Debt, the support of schools, or contribution
Baxmr 10 What are commonly termed “Community Chests”; but,
NAr L reading the will as a whole, I find no reason to suppose that
Trusr Co. the testator would have forbidden the conferring of direct
etal  henefits except in furtherance of his intention to afford
Cartwrxght J. them to members of the defined class, which last-mentioned
intention cannot be given effect. I do mnot think it can
safely be assumed that the testator would have provided
ag the manner of carrying out his general charitable inten-
tion what would remain of the clause after the deletion
of the restriction held to be invalid; and I am therefore of

opinion that the proper course is to direct a scheme.

I would allow the appeals, declare that each will discloses
a general charitable intention as to the residuary estate but
that the mode of carrying such intention into effect pro-
vided by the testator and testatrix respectively cannot be
carried out, and direct that the matter be referred back to
the Weekly Court so that the proper proceedings may be
taken for the propounding and settlement of a scheme for
the application cy-prés of such residuary estate.

In the particular circumstances of this case I would
direct that the costs of all parties appearing on each
appeal be paid out of the fund in question in each estate,
those of the trustees as between solicitor and client, and
that the orders as to costs made in the courts below should
stand.

Appeals dismissed.

Solicitor for the appellant: J. J. Robinette.

Solicitor for the Public Trustee: Armand Racine.

Solicitor for the respondent, National Trust Co. Ltd.:
Frank McCarthy.

Solicitors for the respondent, The Board of Directors of
The Canada Life Assurance Co.: McCarthy & McCarthy.

Solicitors for the respondent, W. B. Shepard: McLaugh-
lin, MacAulay, May & Soward.

Solicitors for the respondent, Margaret Jane Ardagh:
Graham, Graham & Bowyer.

Solicitor for the Official Guardian, respondent: P. D.
Wilson.
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McCOLL-FRONTENAC OIL COM-

PANY LIMITED (PLAINTIFF) } APPRLLANT;

AND

HIRAM HAMILTON and LOUISE H.
HAMILTON (DEFENDANTS) .......

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION.

} REesPoNDENTS.

Homesteads—Dower Act—<0Oil and Gas Mining Lease”—Whether a
“contract for the sale of property” within meaning of the Act—When
wife deemed to have conmsented to sale.

By an instrument in writing, designated as an “oil and gas mining lease”,
the owner of a homestead in Alberta comprising a quarter section
of land, leased the same to the appellant for the purpose of drilling
and operating for oil and gas for a term of ten years. The owner’s
wife with full knowledge of the contents of the instrument and without
any compulsion by her husband, signed & consent thereto and
acknowledged such consent in the presence of, and not, as required
by s. 7(1) of The Dower Act, RS.A. 1942, c. 206, apart from her
husband. Subsequently the owner entered into an oil and natural gas
lease with other parties as to the same land on more advantageous
terms and undertook to commence proceedings to rid the title of the
lease granted to the appellant on the ground of alleged non-compliance
with the provisions of The Dower Act.

Held: (Kerwin J. dissenting) that the instrument was a good, valid and
subsisting “contract for the sale of property”. Joggins Coal Co. Ltd.
v. The Minister of National Revenue [1950]1 S.C.R. 470 applying
Gowan v. Christie LR. 2 Sc. & Div. 273 at 284; Re Aldam’s Settled
Estate [1902] 2 Ch. 46. Whether construed with respect to the minerals
as land, as in Gowan’s case, or as a demise of the surface to which is
super-added a profit & prendre, the result was the same. It provided
for the sale of property and, under s. 9(1) of The Dower Act, there
being an absence of fraud on the part of the purchaser, the wife was
“deemed” to have consented to the sale “in accordance with the
provisions of this Act.”

Per: Estey J. When in s. 9(1) the Legislature used the general word
“property”, rather than “homestead” as in s. 3, it disclosed an intention
that the provisions of s. 9(1) should apply in a manner other than
to the homestead as a whole and used language sufficiently compre-
hensive to include, not only a portion of its acreage, but also some
interest .in the land or soil constituting the homestead. The words
“a contract for the sale of property” in s 9(1) are sufficiently
comprehensive to include contracts for the sale of property generally
and to include one such as here where it was not contemplated that
a transfer under The Land Titles Act would be issued. The pro-
visions of the lease in question constituted a sale of a profit & prendre,
or an interest in land, and notwithstanding the consent was not
acknowledged apart from the husband, a valid “contract for the sale
of property” by virtue of s. 9(1).

*PresenT: Kerwin, Taschereau, Kellock, Estey and Fauteux JJ.
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Per: Kerwin J., (dissenting). It was unnecessary to determine whether
the document in question was a sale of the oil and gas which might
be found, or merely a lease with a grant of a profit & prendre and
Lord Cairn’s remarks in Gowan v. Christie, supra, as to the nature of
a mining lease, approved in Coltness Iron Co. v. Black 6 A.C. 315 at
335 and applied in the Joggins Coal Co. case supra, are irrelevant.
If it was a sale, then it was not a “contract”, and if it was a lease,
then while it might be s contract, it was not one for sale. The
document was not such a one as was envisaged by the Legislature in
enacting 8. ¥(1) and not within its terms.

APPEAL by the plaintiff-appellant from a judgment of
the Appellate Division of the Supreme Court of Alberta
(1) affirming on an equal division the judgment of Howson,
Chief Justice of the Trial Division, (2), dismissing the
action with costs.

H.W. Riley, Q.C. and M. H. Patterson for the appellant.
G. M. D. Blackstock for the respondent.

Kerwin J. (dissenting) :—This is an appeal by MecColl-
Frontenac Oil Company Limited against a decision of the
Appellate Division of the Supreme Court of Alberta (1),
affirming, on an equal division, the judgment of the Chief
Justice of the Trial Division (2). The respondents are
Hiram Hamilton and his wife, the former of whom is the
registered owner of a quarter-section of land in Alberta
containing 160 acres less 2 acres for a road, upon which
land is a house occupied as his residence. In March, 1947,
what is designated an “oil and gas mining lease” from
Hiram Hamilton to the appellant was signed by the former.

By it he leased to the appellant all of the said land for
the purpose of drilling and operating for, producing and
storing oil, gas and casinghead gas, laying and maintaining
pipe lines, erecting and maintaining tanks, power stations,
telegraph, telephone and power lines and all structures
thereon necessary or useful to test for, drill for, produce,
save, treat, store, transport, and take care of such products
and for housing and boarding employees, to be held by the
lessee for a space of ten years, renewable and to be renewed
for successive renewal terms of ten years each, each of such
successive renewal terms to commence forthwith upon the

() (1952) 5 WW.R. (N.8) 1; (2) (1952) 4 W.W.R. (NS 77.
2 DL.R. 637.
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expiration of the then preceding term, for so long as gas,
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oil, casinghead gas or any of them are being produced from McCorr-
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the said lands, or are being prospected or drilled for thereon, oo .

at the rental thereinafter set forth, subject to the covenants
and conditions thereinafter contained. The appellant as
lessee covenanted and agreed inter alia: to pay as rental
a royalty of one-eighth of all oil and gas produced and
saved from the lands and in the case of gas, used off the
said lands or in the said lands or in the manufacture of
casinghead gasoline; to pay in addition a cash rental of
$3 per acre for the first year of the term; if the drilling
of a well upon the lands should not have been commenced
during the first year, to pay half-yearly in advance a “delay
rental” of $1 per acre; to commence, within twelve months,
the drilling of a well for oil or gas either upon the lands
or within five miles from some point in the boundary
thereof.

The cash rental of $474 provided for was paid at the time
of the execution of the document. While during 1947 and
1948 a well, which turned out to be a “dry hole”, was drilled
within the five miles specified, at a cost in excess of $100,000,
there appears to be no doubt that the appellant had
intended and had prepared to drill such well even before
the execution of the lease. The “delay rental” of $79 was
paid regularly half-yearly. In the meantime, in March
1947, the appellant had filed a caveat; in October, 1950,
Hiram Hamilton entered into a lease with other parties
for the same purposes upon more advantageous terms; in
November, 1950, notice was given the appellant requiring
it to take proceedings on its caveat. In December, 1950,
the appellant registered the document of March, 1947,
in the Land Titles Office as a lease and then commenced
the present action for a declaration that the lease is valid
and subsisting and for an order continuing the caveat; and,
in the alternative, for judgment for the total of the rentals
paid, with interest and five percentum per annum on each
amount from the date of its payment.

The respondents did not allege fraud but claimed that
the lease was null and void for all purposes on the ground
that, relating as it did to the Hamilton homestead, it was
not “made with the consent in writing of the wife”, as

.
HaMiuron

Kerwin J.
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provided in s. 3 of The Dower Act, R.S.A. 1942, chapter
206. By s. 2 of that Act:—

2. In this Act, unless the context otherwise requires,—

(a) “Disposition” means any disposition by act inter vivos which is
required to be'executed by the owner of the land disposed of,
and includes every transfer, agreement of sale, lease or other
instrument intended to convey or transfer any interest in land
and every mortgage or incumbrance intended to charge land
with the payment of a sum of money (and requiring to be so
executed) and every devise or other disposition made by will;
and includes every mortgage by deposit of certificate of title
or other mortgage not requiring the execution of any document.

(b) “Homestead” means,—

(i) land in a city, town or village, consisting of not more than
four adjoining lots in ome block, as shown on a plan duly
registered in the proper Land Titles Office, on which the
house occupied by the owner thereof as his residence is
situated ;

(ii) land other than that referred to in paragraph (i) of this
definition on which the house occupied by the owner thereof
as his residence is situated, consisting of not more than one
quarter section.

Then comes s. 3:—

3. Every disposition by act inter vivos of the homestead of any
married man whereby the interest of the married man shall or may vest
in any other person at any time during the life of the married man or
during the life of the married man’s wife living at the date of the dis-
position, shall be absolutely null and void for all purposes unless made
with the consent in writing of the wife.

Ss. 6, 7 and 9, so far as material, are as follows:—

6. (1) Any consent required for the disposition inter vivos of the
homestead, or for the purpose of establishing a change of residence under
this Act shall, whenever any instrument by which the disposition is effected
is produced for registration under the provisions of The Land Titles Act,
be produced and registered therewith.

(2) The consent may be embodied in or indorsed upon the instrument
effecting the disposition.

(3) The execution by the wife of any such disposition shall constitute
a consent under this Act,

7. (1) When a wife executes any instrument concerning any dis-
position or consent under this Act she shall acknowledge it, apart from
her husband, to have been executed by her of her own free will and
accord and without any compulsion on the part of her husband.

(2) The acknowledgment may be made before any person authorized
to take proof of the execution of instruments under The Land Titles Act,
and a certificate. thereof in Form B shall be indorsed on or attached to
the instrument executed by her.

9. (1) When any woman has executed a contract for the sale of
property, or joined in the execution thereof with her husband, or given
her consent in writing to the execution thereof, and the consideration
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under the contract has been totally or partly performed by the purchaser,
she shall, in the absence of fraud on the part of the purchager, be deemed
to have consented to the sale, in accordance with the provisions of this Act.

(2) When any subsequent disposition by way of transfer of the
property is presented for registration under The Land Titles Act, the
consent previously given, or the agreement executed, shall, if produced
and filed with the Registrar be sufficient for the purposes of this Act.

Hamilton’s wife was not a party to the lease and did not
execute it but did sign the following Consent at the end
thereof:—

CONSENT

Wife of Hiram Hamilton, the lessor herein I, LOUISE H. HAMILTON,
of Calmar, in the Province of Alberta, do hereby give my consent to the
within mentioned disposition of the said premises.

“Louise H. Hamilton”

Edward P. Lamar, a Commissioner for Oaths in and for
the Province of Alberta, but who also was the agent of the
appellant for the purpose of securing oil and gas leases
signed a “Certificate of Acknowledgment by Wife”’, which
follows Form B referred to in subsection 2 of 8. 7:—

This document was acknowledged before me by Louise H. Hamilton
apart from her husband to have been executed by her of her own free
will and accord and without any compulsion on the part of her husbhand,

and she has further acknowledged that she was aware at the time of such
execution of the contents thereof.

DATED at Calmar, in the Province of Alberta, this 10th day of
Mareh, A.D. 1947,

“Edward P. Lamar”

A Commissioner for Oaths in.and for The Province of Alberta.

The lease is undoubtedly a ‘“disposition” under s. 2(a)
and in view of the definition of “homestead” in s. 2(b) (ii)
and particularly the last phrase thereof, Hamilton’s home-
stead is not confined to the buildings thereon and the land
immediately surrounding them. This is so notwithstanding
these clauses in the document:—

‘When required by the Lessor, the Lessee will bury all pipe lines below
ordinary plough depth and no well shall be drilled within two hundred
(200) feet of any residence or barn now on the said lands, without the
Lessor’s consent . . .

The Lessee shall use only that portion of the surface of the said
lands from time to time requiréd in its operations, and shall pay ecom-
pensation for damage by such operations to growing crops of the Lessor,
and shall, when necessary to protect live stock of the Lessor, fence in all
wells, and upon abandonment of any well, shall properly close the same
and restore the site thereof to its condition prior to the commencement
of drilling operations insofar as may be reasonably practicable.
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It has been held in Alberta that, notwithstanding that
the wife of the owner of a homestead may sign the consent,
such consent must be given in accordance with s. 7. Con-
sidering the objects of The Dower Act, there would seem
to be no doubt that this is the correct construction. At one
time there was a difference of opinion as to the effect of
non-compliance but, in 1942, s. 3 was amended by inserting
the word “absolutely” before “null and void” and the words
“for all purposes” immediately thereafter, so that it now
app