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ERRATA

Page 56, fn. (1) [1913] A.C. 299 should be (2) [1913] A.C. 299,

Page 119, fn. (5) should be [1922] 1 A.C. 191; and fn. (5) should be (6) and (6)
should be (7) ; and, in text, 1st fn. (5) should be (1) and 2nd fn. (5) should be (3)
and fn. (6) should be (7).

Page 121, fn. (1) should be [1937] AC. 327.

Page 129, fn. (1) should be [1915] A.C. 330, at 343, and fn. (3) should be [1921]
2 AC. 91, at 99.

Page 130, fn. (1) should be [1921] 2 AC. 91, at 100; and fn. (3) should be (1819)
4 Wheaton 316, at 436.

Page 136, fn. (4) should read [1937] A.C. 260 and not 860.
Page 303, fn. (1) refers to the case of Lemieux v. C6té.
Page 357, fn. (1) should be (1883) 6 L.N. 327, at 333.
Page 412, page number in fn. (2) should be 599.

Page 473, fn. (1) should be struck out.






MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE
SUPREME COURT REPORTS.

B.V.D. Company Limited v. Canadian Celanese Limited. ([1937] S.C.R.
221, 441). Leave to appeal granted, 3rd February, 1938.—Appeal dis-
misged with costs, 23rd January, 1939.

Dallas v. Home Oil Distributors Ltd. ([1938] S.C.R. 244). Leave to
appeal refused, 18th July, 1938.

Jalbert v. The King. ([1937] S.C.R. 51). Appeal dismissed, 17th Janu-
ary, 1938,

Langdon v. Holtyrex Gold Mines Ltd. ([1937] S.C.R. 334). Leave to
appesl refused with costs, 15th December, 1937.

Price v. Dominion of Canada General Insurance Company. ([1938]
S.C.R. 234). Leave to appeal refused with costs, 21st July, 1938.

Reference re the Power of the Governor General in Council to disallow
Provincial Legislation and the Power of Reservation of a Lieutenant-
Governor of a Province. ([1938] S.C.R. 71). Leave to appeal
granted, 10th May, 1938. Appeal withdrawn, 16th June, 1938.

Reference re Alberta Statutes: The Bank Tazxation Act; The Credit of
Alberta Regulation Act; and The Accurate News and Information Act,
([1938] S.C.R. 100). Leave to appeal granted, 10th May, 1938.
Appeal dismissed, 14th July, 1938.

Stephens v. Falchi. ([1938] S.C.R. 354). Leave to appeal refused with
costs, 25th July, 1938.
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CASES

DETERMINED BY THE

SUPREME COURT OF CANADA
ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

IN THE MATTER OF THE ESTATE OF CHARLES
MILLAR, DECEASED

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Will—Construction—Validity—Public policy—Gift at expiration of ten
years from tlestator's death “to the mother who has since my
death given birth in Toronto to the greatest number of children
as shown by the registrations under the Vital Statistics Act [Ont.] "—
“ Children”—Not inclusive of illegitimate children—Gift not wvoid
as against public policy.

A clause in a will gave the residue of the testator’s property to his
executors in trust to convert, ete., and “at the expiration of ten
years from my death to give it and its accumulations to the mother
who has since my death given birth in Toronto to the greatest
number of children 28 shown by the registrations under the Vital
Statistics Act [Ont.]. If one or more mothers have equal highest
number of registrations under the said Act to divide the said moneys
and accumulations equally between them.”

Held: (1) The word “children” in said clause did not include illegiti-
mate children,

(2) The clause was not void as against public policy.
Judgment of the Court of Appeal for Ontario, [1937] OR. 382, affirming
judgment of Middleton J.A., [19361 O.R. 554, affirmed.

Per Duff CJ., Davis, Kerwin and Hudson JJ.: Discussion as to the
jurisdiction of the courts (in dealing with an aftack against a
contract or disposition of property as invalid as against public
policy) to proceed (there being no coniravention of statute law)
under some new head of public policy—some principle of public policy
nob already recognized by judicial decision, in the sense explained in
certain cases cited and discussed, particularly in the judgment of
Lord Wright in Fender v. Mildmay, [19371 3 All ER. 402, at 425,
426. Decision on that question not given (as being unnecessary in
the present case) ; bub inclination intimated of view in favour of that
of Lord Wright (restrictive as to the courts’ jurisdiction) in his said
judgment,

In the present case, it was not argued that the disposition in question was
void upon any particular rule or principle established by judicial
decision. Therefore, taking the most liberal view of the jurigdiction

* PreseENtT :—Duff CJ. and Crocket, Davis, Kerwin and Hudson JJ.
38408—1 ' :
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1937 of the courts, there were at least two conditions which must be ful-
1‘.;';'; filled to justify refusal, on grounds of public policy, to give effect to
EsTATE OF a rule of law according to its proper application in the usual course
CHARLES in respect of a disposition of property. These conditions are: (1) That
MiLLAR, the “prohibition is imposed in the interest of the safety of the State,
Daceasep. or the economic or social well-being of the State and its people as a
- whole. It is therefore necessary * * * 4o ascertain the existence

and the exact limits of the principle of public policy contended for,
and then to consider whether the particular contract [or dispositionl
falls within those limits” (Fender v. Mildmay, supra, at 414);
(2) “That the doctrine should be invoked only in clear cases, in
which the harm to the public is substantially incontestable, and
does not depend upon the idiosyncratic inferences of a few judicial
minds” (ibid, at 407; as to this condition, see also Egerton v.
Brownlow, 4 HL.C, 1, at 197, Rodriguez v. Speyer, [19191 AC. 59,
at 135-136, and Fender v. Mildmay, supra, at 436). In the present
case it could not be affirmed that such conditions were fulfilled. It is
not sufficient to say that some people may be, or probably would be,
tempted by the hope of obtaining the legacy to conduct themselves
in a manner injurious to wife and children. (Egerton v. Brownlow,
supra, at 24-26, 85, 86, 126-128).

Per Crocket J. (who agreed with the result in the present case): There
is no generally accepted rule of law restricting the long recognized
and salutory right and duty of the courts to refuse to enforce any
and all contracts and testamentary dispositions of property regularly
brought before them for adjudication, which they on sound judicial
grounds find to be contrary to public policy in the sense of tending
to subvert the public good. The judicial application to contracts and
dispositions of property of the principle against contravention of
public policy is not hmited to contracts or dispositions which contra~
vene the statute law or only those heads of public policy which are
recognized by past decisions or to cases which clearly fall within
the purview of those decisions. It is the courts’ right and duty to
bring their own judgment to bear upon the question propounded for
their adjudication as to whether or not the purpose of a particular
contract or disposition of property contravenes the public good. Nor
is “gubstantial incontestability ” as regards harm to the public a
neoessary condition of a ground of public policy for the exercise
by the courts of their right $o hold invalid contracts or dispositions
of property on such ground. (Discussion of authorities and judicial
dicta),

APPEAL from the judgment of the Court of Appeal for
Ontario (1), which, affirming judgment of Middleton J.A.
(2), held that the word “children,” as used in clause 9
of the will of Charles Millar, late of the city of Toronto,
in the provinee of Ontario, deceased, does not include ille-
gitimate children; and that the said clause 9 is not invalid
as being against public policy. The said clause is set out

(1) £19371 O.R. 382; [1937] 3 (2) 119361 O.R. 554; 119371 1
DLR. 234. DLR, 127
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at the beginning of the judgment of Duff C.J., now reported.
The appeal to this Court was dismissed.

I. F. Hellmuth K.C. and I. Levinter K.C. for appellants
(next of kin and those claiming under them).

W. N. Tilley K.C. and B. V. McCrimmon for the execu-
tors and trustees under the will of deceased.

G. T. Walsh K.C. for mothers of legitimate children.

T.R.J. Wray and R. J. R. Russell for mothers of legltl-
mate children. : oA

C. R. McKeown K.C. for mothers of children who may
or may not be legitimate.

The judgment of Duff C.J. and Davis, Kerwin and
Hudson JJ. was delivered by

Durr C.J—The question to be determined on this
appeal concerns the validity of a clause in the will of
the late Charles Millar of Toronto. It is in these words:

9. All the rest and residue of my property wheresoever situate, I
give, devise and bequeath unto my Executors and Trustees named below
in Trust to convert into money as they deem advisable and invest all
the money until the expiration of nine years from my death and then
call in and convert it all into money and at the expiration of ten years
from my death to give it and its accumulations to the mother who has
since my death given birth in Toronto to the greatest number of children
as shown by the Registrations under the Vital Statistics Act. If one or
more mothers have equal highest number of registrations under the said
Act to divide the said moneys and accumulations equally between them.

The determination of this controversy as to validity in-
volves the decision of a point of construetion, viz., whether
the word “children,” as here employed, includes illegiti-
mate children. That question was answered in the nega-
tive by Mr. Justice Middleton and by the Court of Appeal.
We think it sufficient to say that we agree with this con-
clusion, which rests upon the reasons fully stated in the
able judgments delivered by the Chief Justice of Ontario
and Riddell J.A. in the Court of Appeal and by Middleton
J.A.; and we think it unnecessary to add anything to these
reasons,

The remaining question, concerning which we express
our views more at length, is raised by the contention that

this clause is void as “against public policy.” In sup-
38408—1%

F

1937
(——

Inre
EsTaTE OF
CHARLES
Mg,
Drcrasep.



1937
Nt
Inre
ESsTATE OF
CHARLES
MILLAR,
DzcEASED.

Duff C.J.

SUPREME COURT OF CANADA [1938

port of that contention we have had a powerful argument
from Mr. Hellmuth; but, giving due weight to it, we find
ourselves in agreement with the conclusions of the Ontario
judges who unanimously beld the clause to be valid.

It is convenient to notice first of all the manner in which
the principle of law operates, by force of which a contract
or disposition of property is held to be invalidated as being
obnoxious to the public good on some ground or principle
comprehended within the general phrase “against public
policy ”; -and this has not a little relevancy in examining
the contentions advanced by the appellant.

As Lord Sumner said in Rodriguez v. Speyer (1),

Considerations of public policy are applied to private contracts or
dispositionsg in order to disable * * *

It is the duty of the courts to give effect to contracts and
testamentary dispositions according to the settled rules and
principles of law, since we are under a reign of law; but
there are cases in which rules of law cannot have their
normal operation because the law itself recognizes some
paramount consideration of public policy which over-rides
the interest and what otherwise would be the rights and
powers of the individual. It is, in our opinion, important
not to forget that it is in this way, in derogation of the
rights and powers of private persons, as they would other-
wise be ascertained by principles of law, that the principle
of public policy operates. This is emphasized in the judg-
ments of Lord Thankerton (at p. 414), and Lord Wright
(at p. 425), in Fender v. Mildmay (2).

As regards the doctrine of public policy itself, there is
some lack of unanimity upon the point of the jurisdiction
of the courts to proceed under some new head of public
policy, that is to say, some principle of public policy not
already recognized by judicial decision in the sense here~
inafter explained. There is high authority for the proposi-
tion that, -

It is not at the present time open to the courts of justice to hold
transactions or dispositions of property void simply because in the judg-
ment of the court it is against the public good that they should be
enforced, although the grounds of that judgment may be novel.

This is the view expressed by Lord Halsbury in a well
known discussion of the subject in Janson v. Driefontein

(1) 119191 AC. 59, at p. 125, (2) 119371 3 All E.R. 402,
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Consolidated Mines, Ltd. (1). “I do not think,” he said, 9%

that the phrase “against public policy ” is one which in a court of law Inre
explaing itseif. Tt does not leave at large to each tribunal to find that Esearsor

a particular contract is against public policy. CraRLES
Mrrag,
And, at page 496, DECEASED.

I do not think he [the judge] has any jurisdiction to bring into the
discussion his own views of what he may consider an inexpedient thing Duff CJ.
in his own peculiar view of public policy. To permit such a discussion -
to arise it must be a question of some public policy recognized by the
law,

Alderson B., in hig opinion in Egerton v. Brownlow (2),
agrees that such a principle “would altogether destroy
the sound and true distinction between judicial and legis-
lative functions,” and he adds, “my duty is as a judge
to be governed by fixed rules and settled precedents.” And
Parke B. in his opinion in the same case observes (p. 123):

It is the province of the statesman, and not the lawyer, to discuss,
and of the legislature to determine, what is the best for the public good,
and to provide for it by proper enactments,

The subject is discussed in, if T may say so, a very
illuminating way by Lord Wright in Fender v. Mildmay
(3). His conclusion is that the modern view of the law is
that expressed in the observations, which he quotes, of
Parke B. in Egerton v. Brownlow (4), and of Lord Lindley
in Janson v. Driefontein Consolidated Mines, Ltd. (5).

The passage from Parke B. is in these words:

It is the province of the judge to expound the law only; the written
from the statutes: the unwritten or common law from the decisions of our
predecessors and of our existing courts, from text-writers of acknowledged
authority, and upon the principles to be deduced from them by sound
reason and just inference; not to speculate upon what is best, in his
opinion, for the advantage of the community. Some of these decisions
may have no doubt been founded upon the prevailing and just opinions
of the public good; for instance, the illegality of covenants in restraint of
marriage or trade. They have become a part of the recognized law, and
we are therefore bound by them, but we are not thereby authorized to
establish as law everything which we may think for the public good, and
prohibit everything which we think otherwise,

The sentence taken from Lord Lindley’s judgment is
this:
public policy is & very unstable and dangerous foundation on which to
build until made safe by decision. On this point I venture to remind

your Lordships of the weighty observations of Alderson B, and Parke B,
in Egerton v. Brownlow (6).

(1) [1902] A.C. 484, at 491, (4) (1853) 4 HLC. 1, at 123.

(2) (1853) 4 HLC. 1, at 106. (5) [19021 A.C. 484, at 507,

(3) [193713 All ER. 402, at  (6) (1853) 4 HLOC. 1, at 106,
425, 426. 123.
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After stating that these passages embody the modern
view of the law by which the courts in more recent times
have governed themselves in exercising this exceptional
jurisdiction, he proceeds—and the precise terms in which
he expresses himself should be carefully observed:—

Public policy, like any other branch of the common law, is governed
by the judicial use of precedents. * * * They [the House of Lords in
the Mogul case (1), in the Maxim Nordenfelt case (2) and in Rodriguez
v. Speyer (3)1 have proceeded to apply some recognized principle to the
new conditions, proceeding by way of analogy and according to logic and
convenience, just as courts deal with any other rule of the common law.

and he adds:

It is 4rue that it has been observed that certain rules of public policy
have to be moulded %o suit new conditions of a changing world; but that
is true of the principles of common law generally.

On the other hand, Lord Atkin (p. 407) expresses the
definite opinion that Lord Halsbury’s view is “ too rigid.”
Lord Roche (p. 436) says the question is debatable and
does not give his own opinion upon it. Neither Lord
Thankerton nor Lord Russell of Killowen, I think, intends
to pass upon the general question, although the conclu-
sions of both are based upon rules or principles deduced
from decided cases. Lord Russell says:
as I see this case, there is here no question of inventing a new rule of
public policy [p. 422].

Lord Wright says he can hardly conceive that at this day
a new head of public policy could be discovered.

Before leaving the subject, we ought, perhaps, to refer

to three sentences in the opinion of Parke B. in Egerton v.

Brownlow (4) which immediately follow the passages quot-
ed above. They seem to put more pointedly than the
sentences which precede them the view which, subject to
the explanation by Lord Wright already quoted, would
appear to have been the view of Lord Halsbury. The

sentences are these:

The term “public policy” may indeed be used only in the sense
of the policy of the law, and in that sense it forms a just ground of
judicial decision, It amounts to no more than that a contract or con-
dition is illegal which is against the principle of the established law. If
it can be shown that any provision is contrary to well-decided cases, or
the principle of decided cases, and void by analogy to them, and within
the same principle, the objection ought to prevail,

(1) Mogul 88. Co. v. McGregor, (3) [1919]1 A.C. 59,
Gow & Co., 118921 AC. 25. :

(2) Nordenfelt v. Maxim Nord- (4) (1853) 4 HL.C. 1, at 123-124,
enfelt Guns & Ammunition
Co., [18941 AC. 535,
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He adds: , 1037

But we are clearly of opinion that this cannot be shown here, Inte
We should be disposed to think, if it were necessary to %STATE oF
HARLES

decide the question, that Lord Wright’s view was the Mmyas,
preferable view. We are, however, for the purpose of Dﬂfﬂism
disposing of this appeal, under no obligation to decide this Duff CJ.
particular point touching the limits of the jurisdiction of ~—
the courts in respect of this branch of the law; and we are
expressing no final opinion upon it.

It has not been argued by the appellants that the dis-
position in question here is void upon any particular rule
or principle established by judicial decision. Such being
the case, we think, taking the most liberal view of the
jurisdiction of the courts, there are at least two conditions
which must be fulfilled to justify a refusal by the courts
on grounds of public policy to give effect to a rule of law
according to its proper application in the usual course in
respect of a disposition of property. First, we respectfully
concur in these two sentences in the judgment of Lord
Thankerton in Fender v. Mildmay (1):

Generally, it may be stated that such prohibition is imposed in the

interest of the safety of the state, or the economic or social well-being of
the state and its people as a whole. It is therefore necessary, when the
enforcement of a contract is challenged, to ascertain the existence and

exact limits of the principle of public policy contended for, and then to
consider whether the particular contract falls within those limits.

Secondly, we take the liberty of adopting the words of
Lord Atkin in his judgment in the same case (at p. 407):

* 3k * it [referring to Lord Halsbury’s judgment in Janson’s case (2)]
fortifies the serious warning, illustrated by the passages cited above
" [among them is the passage, already quoted, from the opinion of Parke
B.1, that the doctrine should be invoked only in clear cases, in which
the harm to the public is substantially incontestable, and does not depend
upon the idiosyncratic inferences of a few judicial minds. I think that
this should be regarded as the true guide.

The last sentence makes it plain that we have here no
mere obiter dictum. As regards the second of these con-
ditions, it was in substance expressed by Lord Truro in

Egerton v. Brownlow (3) in this sentence:

Judges who are charged with the duty of seeing thet dispositions
and transactions are not upheld and enforced which are contrary to the
spirit of the law, must be presumed to take care not to apply the law
to doubtful cases, so as unnecessarily to interfere with transactions which
are the subject of judicial investigation.

(1) 119371 3 All ER. 402, at (2) [1902] A.C. 484,
414,
(3) (1853) 4 HL.C. 1. at 197,
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Lord Parmoor in Rodriguez v. Speyer Brothers (1) thus
emphasizes the admonition:

My Lords, in considering a rule of Jaw founded on public policy care
must always be taken not to introduce new principles which, to be valid,
would require the sanction of the Legislature, and to maintain the import-
ant limitation, that it is beyond the jurisdiction of tribunals to determine
matters of national policy.

Lord Roche, in his judgment in Fender v. Mildmay (2),
says:

Now, to evolve new heads of public policy, * * * if permissible
to the courts at all, which is debatable, would, in my judgment, certainly
be permissible only upon some occasion * * * where there was sub-
stantial agreement within the judiciary, * * *

We are asked to say that the tendency of this disposition
is “against public policy” in the pertinent sense because,
it is urged, its tendency is to give rise t0 a competition
between married couples to bring about successive births
of children in rapid sequence to the injury of the mothers’
health, to the injury of the children, morally and physic-
ally, and to the degradation of motherhood and family
life. It is even suggested that in cases in which the hus-
band ceased to be fecund in course of the race, the con-
testants might be tempted to resort to other males to do
his office.

The appellants argue that these tendencies bring the
case within a sentence inadvertently ascribed to Lord
Bramwell, but in fact taken from the judgment of Younger
L.J. (now Lord Blanesburgh) in In re Wallace; Champion
v. Wallace (3). That sentence is:

This is only another way of saying that a tendency to be subversive
of the public good within the meaning of the rule now under considera-
tion must be subversive of something in the body politic which every

normally constituted citizen of goodwill must, of necessity, desire to
preserve,

This sentence, of course, does not define any head of public
policy. It lays down a condition which must be present
in order to enable the principle of public policy to operate.
It leaves untouched the question, what precisely is the
principle of public policy contended for in this case. We
will, however, not dwell further upon the first condition.
We ask ourselves the question, is the second condition
satisfied? Can it be judicially affirmed that for such
reasons “the harm to the public” from such dispositions

(1) [1919] AC. 59, at 135-136. (2) [1937]1 3 All E.R. 402, at 436.
(8) [19201 2 Ch. 274, at 303.
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“is substantially incontestable” ? Is it so clear that
something like general agreement upon the point among
judges of this country could be judicially assumed? It
will not be overlooked that the Ontario judges unani-
mously held the opposite view.

It is the evil tendency of such dispositions in respect of
some interest of the state, or of some interest of the
people as a whole, with which we are concerned. We find
it impossible to affirm from any knowledge we have that
a policy of encouraging large families by pecuniary rewards
to the parents or donations to the children would have a
tendeney injurious to the state or to the people as a whole;
still less that anything like unanimity in favour of such a
proposition could be assumed. It is not sufficient to say
that some people may be, or probably would be, tempted
by the hope of obtaining this legacy to conduect themselves
in a manner injurious to wife and children. That sort of
argument is conclusively answered in Egerton v. Brown-
low (1) in the judgment of the Lord Chancellor at the
trial (pp. 24-26), in the opinion of Mr. Justice Cresswell
(pp. 85, 86), and in the opinion of Baron Parke (pp. 126-
128). One could easily conjure up the possibility that
similar temptations might be inspired by a bequest of a
large fortune to the grandchildren of the testator, to be
divided equally among them, as inviting each of the chil-
dren to have a numerous offspring in order to secure for his
family as large a proportion as possible of the inheritance.

Conceive the case of a bequest of a large sum of money
to each child of a given woman to vest at its birth. Such
a bequest might, one could imagine, in some cases give
rise to temptations similar to those whose possibility, it is
said, is sufficient to invalidate the disposition before us.
We do not suppose it would seriously be argued that in
such a case the courts could deny the claim of a legatee on
grounds of public policy.

In Egerton v. Brownlow (2), Alderson B. states explicit-
ly, and there can be no doubt about it, that

a sum.of money or an estate left to the first son of a marriage if born
within & year of the nuptials, would not be a void bequest or devise.

Would such a devise or bequest be void if given to the
second son if born within two years?

(1) (1853) 4 HLC. 1. (2) (1853) 4 HL.C, 1, at 108.
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The observations of Parke B. in Egerton v. Brown-
low (1) are so pertinent in this connection that we think

it right to reproduce them textually:

Suppose a large estate left to A, subject to the condition of his
becoming senior wrangler and senior medallist at Cambridge. Would it
be illegal, as tending to induce him to employ the money in eorrupting
the examiners, or betraying into idleness and profligacy, or destroying his
most promising competitors? If a large estate is left 40 a man condi-
tioned that he should within a stated time marmry a countess, would it
be void, as tending to induce him to use improper means to effect such
an alliance? Or if an estate was to be forfeited in case the devisee did
not take holy orders, or become a dean or a bishop, or take a degree of
doctor of divinity in a certain time, would it be void, as having a
tendency to induce him 4o obtain those orders, dignities, or distinctions
by bad means? So the case of a condition to obtain the royal licence to
use a particular name and arms, a most common occurrence, might on
similar grounds be impeached, as having a tendency to cause the royal
licence to be obtained by corrupt means. So even also the clause, in
the form in this will, which is to use “the utmost endeavours to obtain
it,” might be said to have a similar though a more remote tendency to
the same end; and yet to object to either of such clauses, on either
ground, seems to be utterly untenable. Nay, a limitation to one for life,
remainder to another, might be said to be void, as having a tendency
to cause the remainder-man to try to kill the tenant for life; a limitation
to first and other sons successively in tail, 4o induce the second son to
destroy the life of the elder by a direct act of murder, or a continued
course of cruelty and unkindness, or to use fraudulent artifices to prevent
him from marrying. Insurances on lives might be avoided on the same
ground. Insurances of property against fire, contracts by burial-clubs to
pay sums of money for the funeral of wives or children; in short, there
are few contracts in which a suspicious mind might not find a tendency
4o produce evil; and to hold all such contracts to be void would, indeed,
be an intolerable mischief,

The appeal is dismissed. The executors will have their
costs of the appeal to this Court as between solicitor and
client, and those appointed to represent the different in-
terested parties will have their costs as between party and
party, out of the estate.

CrockET J—I am in full accord with my Lord the Chief
Justice and the learned trial Judge and the Court of
Appeal that this bequest for the benefit of the mother or
mothers giving birth in the city of Toronto to the greatest
number of children during the ten years following the

testator’s death cannot properly be construed as contem-

plating illegitimate as well as legitimate births, and that
the prineciple of public policy cannot be successfully in-
voked against its validity in the circumstances of this

(1) (1853) 4 HL.C, 1, at 127-128,



S.CR.] SUPREME COURT OF CANADA

particular case. I thus qualify my concurrence in the
judgment of the learned Chief Justice because I do not
wish to be understood as assenting to the adoption by
this Court of a number of the judicial dicta which are set
out in his reasons, presumably as being applicable to Cana-
dian as well as to British courts, and, moreover, because
I cannot deduce from these dicta any such generally accept-
ed rule of law restricting the long recognized and, in my
opinion, salutory right and duty of the courts, both of
England and of this country, to refuse to enforce any and
all contracts and testamentary dispositions of property
regularly brought before them for adjudication, which they
on sound judicial grounds find to be contrary to public
policy in the sense of tending to subvert the public good.
In my view, which I venture to express with the greatest
diffidence and respect to those who may think otherwise,
it is quite impossible to find any consistent, logical ground
in these various dicta to support the contention that the
application of this wholesome principle by the courts of
this country must now be taken as limited to the extent
now contended for.

Some of them seem to be based on the suggestion that
the Legislature is the sole repository of the wisdom and
public opinion of the country; that in it alone resides the
right and power to determine whether any kind or class
of contracts do or do not offend against the principle of
public policy; and that any attempt, therefore, upon the
part of the judiciary of the country to test the validity of
any such contract or disposition of property by due con-
sideration of their effect upon the public welfare consti-
tutes an invasion upon the functions of the Legislature.
For my part, I cannot understand how the courts of the
country in applying this principle can be said to trench
in any way upon the legislative power unless it be held
that the Legislature’s omission to declare any particular
kind or class of contract or other disposition of property
unlawful must be taken as establishing their incontestable
validity. I know of no dictum from which such a rule of
law can fairly be deduced.

Other pronouncements in the House of Lords, carrying
the great weight and authority of celebrated legal minds,
such as the well known pronouncement of Baron Parke in
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Egerton v. Lord Brownlow (1), as to the province of the
sourts, are brought forward as limiting the judicial appli-
cation of the principle now under discussion only to con-
tracts and dispositions of property which contravene either
the statute law of the country or the unwritten or common
law as established by decisions of the past or of the exist-
ing courts of the country or to cases which clearly fall
within the purview of these decisions. In the passage just
referred to it is said:

Some of these decisions may have no doubt been founded upon the
prevailing and just opinions of the public good; for instance, the illegality
of covenants in restraint of marriage or trade. They have become a part
of the recognized law, and we are therefore bound by them, but we are

not thereby authorized to establish as law everything which we may think
for the public good, and prohibit everything which we think otherwise.

From the words just quoted it has been sought to deduce
the rule that the courts must not venture in any case to
bring their own judgment to bear upon the question pro-
pounded for their adjudication as to whether the purpose
of a particular contract or disposition of property contra-
venes the public good or not, but the context immediately
preceding these words plainly shews, I think, that Parke,
B., clearly recognized the right and duty of the courts to
determine at least whether any particular case logically
falls within the compass of any of the rules of the common
law as established by past judicial decisions regarding the
contravention of public policy.

Whatever may be the true interpretation of Baron
Parke’s pronouncement in Egerton v. Brownlow (1), it is
quite apparent, I think, that in later cases it has been used
as the basis for the development of a further limitation
upon the jurisdiction of the courts of England to adjudi-
cate upon the question of public policy. This will be par-
ticularly observed in Lord Chancellor Halsbury’s discussion
of the subject in Janson v. Driefontein Consolidated Mines,
Ltd. (2), where His Lordship quotes extensively from
Baron Parke’s reasons in the previous case and denies
the right of any court to “invent a new head of public
policy.” This dietum, if taken literally and it be not
obiter, and were accepted by the majoriy of the law lords
hearing that particular case, would manifestly establish a
new doctrine in the application by the courts of the prin-

(1) (1853) 4 HL.C. 1, at 123, (2) 119021 AC. 484,
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ciple of public policy and limit their consideration of the
subject, so far as the common law of England is concerned,
to the old heads of that subject as recognized by past de-
cisions. In Fender v. Mildmay (1), however, Lord Atkin
points out that, although Halsbury, L.C., in Janson v.
Driefontein (2)

appeared to decide that the categories of public policy are closed, and
that the principle could not be invoked anew unless the case could be
brought within some principle of public policy already recognized by
the law

the Lord Chancellor’s view did not receive the express
assent of the other members of the House, and he added
that that view seemed to him “too rigid.” Lord Atkin
welt on to say:

On the other hand, it fortifies the serious warning, illustrated by the
passages cited above, that the doctrine should be invoked only in clear
cases, in which the harm to the public is substantially incontestable, and
does not depend upon the idiosyncratic inferences of a few judicial minds.
I think that this should be regarded as the true guide. In popular
language, following the wise aphorism of Sir George Jessel, M.R., cited
above, the contract should be given the benefit of the doubt. But there
is no doubt that the rule exists. In cases where the promise is to do
something contrary to public policy, which, for short, I will call a harm-
ful thing, or where the consideration for the promise is the doing, or the
promise to do, a harmful thing, a judge, though he is on slippery ground,
at any rate has a chance of finding a footing. The contract is unreason-
ably to restrict & man’s economic activities, to procure a marriage between
two persons, to oust the jurisdiction of the court. These things are
decided to be harmful in themselves. To do them is injurious to public
interests.

It is to be observed that this very recent pronouncement
clearly recognizes the continued existence of the rule re-
garding public policy, but that it in turn suggests what on
its face appears to be a new condition or limitation for
its application, viz.: “only in clear cases in which the
harm to the public is substantially incontestable.” My
Lord the Chief Justice in his reasons expressly adopts this
dictum and treats “substantial incontestability ” as re-
gards “harm to the public” as a necessary condition for
the exercise by the courts of their right to invalidate con-
tracts or dispositions of property on the ground of public
policy. With every possible respect I cannot follow His
Lordship in the promulgation of such a new doetrine in
this country upon the strength of what appears to me to
be intended by its author only as a further reinforcement

(1) 119371 3 All ER. 402. (2) [1902] A.C. 484,
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of the warnings which are to be found in previous cases
as to the danger of judges, in deciding questions involving
the consideration of what is and of what is not for the
public good, being influenced too much by their own pecu-
liar views, rather than as a pronouncement for the purpose
of defining any new rule for the application of the general
principle he was discussing. A careful examination of the
context in which the expression is contained, as I have
above reproduced it, makes it clear to my mind that there
was really no thought of propounding any new doctrine.
Indeed, Lord Atkin introduces the presumed new doctrine
as one which was “illustrated by the passages cited above.”
Among the passages he cites are the observations of Parke,
B., in Egerton v. Brownlow (1), to which I have already
called attention; a passage from the judgment of Jessel,
MR., in Printing and Numerical Registering Co. v. Samp-
son (2); one from the judgment of Cave J. (later Lord
Cave) in Re Mirams (3); one from Lord Davey’s judg-
ment in Janson v. Driefontein (4), and an extract from
Marshall on Insurance, 3rd ed., 32, which had been
approved by Lord Halsbury in Janson v. Driefontein (4).
Not one of these passages makes use of any such expression
as “substantially incontestable,” but all of them seem to
bear directly upon “the serious warning,” which Lord Atkin
says is illustrated by them, and to which he was particu-
larly alluding, regarding “idiosyncratic inferences of a few
judicial minds.” Whatever may be the true significance of
the dictum relied on, it ought not, in my opinion, to be made
the basis of the promulgation of what will undoubtedly con-
stitute an entirely new doctrine in this country, and one
whose adoption by this Court, I fear, cannot but seriously
and permanently tie the hands of this and all other Cana-
dian courts in the administration of that very important
branch of the law, which specially concerns the moral and
social, as well as the economic welfare and the security of
the people generally.

Lord Atkin says that there is no doubt that the rule
exists and clearly intimates that its application is not sub-
ject to the limitation which Lord Halsbury’s proposition
would place upon it by closing the door against the con-

(1) (1853) 4 HL.C. 1, at 123. (3) 118911 1 Q.B. 5%4.
(2) (1875) LR. 19 Eq. 462, (4) 119021 AC. 484,
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sideration of any new heads or categories of public policy,
which limitation he describes as too rigid. Yet a single
clause is extracted from one sentence in the very paragraph
in which Lord Atkin thus expressed himself and of which
no approval can be found in the lengthy reasons of the
four other Law Lords who heard the case with him, and
put forward as the foundation for the introduction into
the courts of Canada of what, with deference, seems to me
to be a much more drastic and far-reaching restriction upon
the application of the principle of public policy than that
suggested by Lord Halsbury, which Lord Atkin himself
declined to recognize and termed “too rigid.” May we
not as well at once renounce the rule entirely as engraft
upon it a condition which would render it practically in-
applicable? How could any of the courts in any of the
provinees of Canada invalidate any contract or disposition
of property at all as tending to subvert the publie good in
the face of a pronouncement by this Court that they have
no jurisdiction to do so unless the ground of public policy
which is urged against it is one that is “ substantially
incontestable ”? Contravention of public policy has al-
ways been recognized as a good plea against the enforce-
ment of any contract or testamentary disposition of prop-
erty by the courts of this country. The joining of issue
on such a plea by the party or parties seeking the enforce-
ment of the particular contract or disposition of property
concerned necessarily creates a contestation between the
parties, which it becomes the clear duty of a judge to try
and to decide judicially. But he is told, notwithstanding
the fact that he is now actually confronted with a bona
fide and serious contestation between the parties before
him, that this Court has laid it down that he has no juris-
diction to declare the contract or disposition of property
invalid unless he is prepared to adjudge that the ground
of publie policy, on which it has been definitely challenged,
is “substantially incontestable.” If he is to ignore his
own conscientious conviction upon the point as possibly
proceeding from an idiosyneratic view, as has been sug-
gested, where is he to look for a safe footing on which he
can judicially determine that the apprehended “harm to
the public is substantially incontestable ”? It is suggested
that he may look for something like general agreement
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1& upon the point among the judges of this country, or some-
Inre thing like unanimity, as I take it, in the public itself,
%ﬁgﬁn";’ from which he could judicia]ly assume it. But what is
DIL’ICI;‘:% he to do in a case involving a ground of public policy
——  which has never before been considered by any Canadian
CrocketJ. judge? Presumably he must then canvass the public opin-
ion of the country as a whole in relation to the purpose

or tendency of the particular contract or bequest and de-

termine whether there would be likely to be anything like
unanimity among the people as a whole in regarding it as

injurious to the public good.

The recognition of such a method as a proper basis for
a binding judicial adjudication by a trial judge of an issue
of fact or law regularly brought before him, I very much
fear, is itself fraught with quite as much danger to the
public good as any possibly erroneous application by him
of the rule of public policy could be. If a trial judge
errs in taking too narrow a view of the question of public
policy, his error in doing so may be as readily corrected
on appeal to the higher courts of the country as any other
erroneous decision may always be; but who can envisage
the ultimate effect upon the country as a whole of the
establishment of a rule of law that a trial judge or an
appeal judge must in all cases involving the consideration
of a question as to what may or may not be for the public
good discard his own conscientious conviction upon a sound
consideration of the subject and find its solution, either by
assuming what the great majority of other judges through-
out the country, none of whom have any responsibility in
relation to the particular trial and no opportunity of fully
considering the purpose or tendency of the particular con-
tract or bequest involved, would be likely to think, or,
alternatively, by assuming what the people of the country
generally would be likely to think? I cannot help asking
myself the question if the recognition at this time of such
a rule of law may not tend to undermine the integrity of
the whole system upon which the administration of justice
in this country has been founded with all its safeguards
and restraints to hold judges to the fearless and conscien-
tious discharge of their duties and protect them as well
against the danger of being swayed or influenced by what
they may believe to be popular feeling or public opinion.
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Suppose that a judge is called upon to adjudicate
upon the validity of a bequest or devise of the whole
of an extensive estate for the purpose of establishing and
maintaining a permanent organization for the carrying on
throughout the country of a campaign to propagate atheism
or infidelity and to undermine the influence of all Christian
churches and other religious organizations in Canada. Can
it properly be said that a court of justice in deciding that
issue cannot bring its own conscientious judgment to bear
upon the point and declare the challenged disposition of
property invalid because there may be throughout the
country a large or substantial body of anti-Christian and
anti-religious opinion, which would undoubtedly regard the
purpose of the will as legitimate and beneficent? I ven-
ture to say unhesitatingly that I do not think so.

Appeal dismissed. The costs of the
execulors and {trustees, as between
solicitor and client, and the costs, as
between party and party, of the inter-
ested parties for whom counsel were
appointed to represent them in the
Supreme Court of Ontario and who
were represented by counsel in this
Court, to be paid out of the estate.

Solicitor for the appellants: Samuel Factor.
Solicitor for the Executors and Trustees: A. W. Hunter.

Solicitors appointed by the Court to represent mothers
of legitimate children: George T. Walsh and T. R. J.
Wray.

Solicitor appointed by the Court to represent mothers
of children who may or may not be legitimate: C. R.
McKeown.
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HIS MAJESTY THE KING ............. APPELLANT;
AND
WILLIAM MANCHUK.................. RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law—Culpable homicide—As to reduction from murder to man~
sloughter—Provocation—Cr. Code, s, 261—Acts of third person—Direc-
tions to jury—Questions for jury.

An appeal by the Crown from the judgment of the Court of Appeal for
Ontario, [1937] O.R. 693, ordering a new trial of accused (who had
been convicted at trial on a charge of murder) on the ground of mis-
direction or failure of proper direction by the trial judge in charging
the jury on the question of provocation, was dismissed,

The law with regard to provocation as embodied in s, 261 of the Cr. Code
does not contemplate the extension of the relative lenity (in reducing
culpable homicide from murder to manslaughter) to a case in which
provocation received from a third person becomes the occasion of an
act of homicide against a victim who, as the offender knows and fully
realizes, was not in any way concerned in the provocation. But acts
of provocation committed by a third person, which might be sufficient
to reduce the offence to manslaughter if the vietim had in fact partici-
pated in them, may have the same effect where the offence against
the vietim iz committed by the accused under the belief that the
vietim was a party to those acts, although the victim was not impli-
cated in them in fact. (Brown’s case, 1 Leech C.C. 148, and Hall’s
case, 21 Cr, AR, 48, cited and discussed.)

In the present case, the trial judge ought to have asked the jury to con-
sider whether, in the blindness of his passion aroused by his quarrel
with the husband of Mrs. S, the accused, suddenly observing Mrs, 8.
(the victim of the ‘act now in question) within a few feet of the scene
of the quarrel and of his mortal assault on the husband, attacked her
on the assumption that she was involved in the acts of the husband
and daughter. It was a question for the jury whether (a) the acts
relied upon as constituting provocation were calculated to deprive an
ordinary man of self-control to such an extent as to cause an attack
upon Mrs. S, of such a charaecter as that delivered by the accused,
and (b) whether in fact the accused was by reason of what occurred
deprived of his self-control to such a degree; and in his attack upon
Mrs, 8. was acting upon such provocation on & sudden and before his
passion had time to cool, and under the assumption that she was
involved therein.

APPEAL by the Attorney-General of Ontario (under
8. 1023 (2) of the Criminal Code, as amended by 25-26
Geo. V (1935), ¢. 56, s. 16) from the judgment of the
Court of Appeal for Ontario (1) which (Fisher and
Henderson JJ.A. dissenting) allowed the accused’s appeal

* PresEnT :—Duff C.J. and Crocket, Davis, Kerwin and Hudson JJ.

(1) [1937]1 OR. 693; [1937] 3 D.LR. 343; 68 Can. Crim. Cas. 362,
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against his conviction of murder at his trial before

1937

19

McFarland J. with a jury and set aside the conviction TarKwve
and ordered & retrial, on the ground of misdirection or yr,<orux.

failure of proper direction by the trial judge in address-
ing the jury on the question of provocation.

W. B. Common K.C. and E. H. Lancaster K.C. for the
appellant.

Peter White K.C. and H. M. Rogers for the respondent.
The judgment of the court was delivered by

Durr C.J—We have come to the conclusion that the
order directing' a new trial should not be disturbed. As
there is to be a new trial, we think it better to abstain
from a discussion of the facts.

The controversy on the appeal concerns the application
of section 261 of the Criminal Code, the text of which we
quote:

Culpable homicide, which would otherwise be murder, may be reduced
to manslaughter if the person who causes death does so in the heat of
passion caused by sudden provocation.

2. Any wrongful act or insult, of such a nature as to be sufficient
to deprive an ordinary person of the power of self-control, may be pro-
vocation if the offender acts upon it on the sudden, and before there has
been time for his passion to cool.

3. Whether or not any particular wrongful act or insult amounts to
provocation, and whether or not the person provoked was actually deprived
of the power of self-control by the provocation which he received, shall
be questions of fact: Provided that no one shall be held to give provoca-
tion to another by doing that which he had a legal right to do, or by
doing anything which the offender incited him to do in order to provide
the offender with an excuse for killing or doing bodily harm to any
person.

We think it right to emphasize that this section deals
with the conditions under which “culpable homicide, which
would otherwise be murder, may be reduced to man-
slaughter,” because the act of the accused was committed
“in the heat of passion caused by sudden provocation.”

The provocation contemplated by the section neither
justifies nor excuses the act of homicide. But the law
accounts the act and the violent feelings which prompted
it less blameable because of the passion aroused by the
provoeation, leaving the offender in a condition in which
he was not at the critical “moment the master of his
own understanding,” to quote the phrase of Tindal C.J. in
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1937 - Hayward’s case (1), adopted by the Court of Criminal

o Kixg Appeals in Hall’s case (2); though still sufficiently blame-
Manewox, 8ble to merit punishment—and it may be punishment of
DuE OJ high severity—but not the extreme punishment of death.
——  We do not think that the law, as embodied in section 261,
contemplates the extension of this relative lenity to a case
in which provocation received from one person becomes
the occasion of an act of homicide against another who,
as the offender knows and fully realizes, was not in any
way concerned in the provocation. We do not think sec-
tion 261 contemplates such a case, for example, as Simp-

son’s case (3).

On the other hand, the law has recognized that an
offender under the dominion of a passion provoked by
wrong or insult may in some circumstances attack a person
not in any way concerned with the act of provocation,
under the full belief that he has been so; and such circum-
stances have been held to be sufficient to reduce the crime
from murder to manslaughter.

Brown’s case (4) would appear, from the report in 1
East’s Pleas of the Crown, at p. 246, to have proceeded
upon this ground.

Hall’s case (5) may have been decided upon similar
considerations. There is nothing in any of the reports of
the case indicating that there was any direct evidence of
the participation of the vietim in the attack on the accused
upon which the latter relied as constituting provocation, or
even that the vietim was present at the time. It was held
that the jury ought to have been asked to consider the
issue of provocation and, accordingly, the court reduced
the verdict of murder to manslaughter, although, obviously,
as Lord Hewart observes, there were grave difficulties in
the way of this defence. There was evidence from which
it might have been inferred, if the story of the accused
was accepted, that the offender acted upon the assumption
that the victim had been one of his assailants. We are dis-
posed to think, after considering the judgment with care,
that the Court of Criminal Appeals did not regard the

(1) Rex v. Hayward, (1833) 6  (3) (1915) 11 Cr. AR. 218
C. & P. 157, at 159, (4) The King v. Brown, (1776)
(2) (1928) 21 Cr. AR, 48, at 54. 1 Leech CC. 148,
(5) (1928) 21 Cr. AR. 48.
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actual participation by the vietim in the alleged assault
upon the accused as an essential element in the defence
of provocation.

True it is that in these cases there was an affray and, both
in Brown’s case (2) and in Hall’s case (1), the alleged pro-
vocation consisted in a violent assault upon the accused.
We think, however, that section 261 of the Criminal Code
leaves exclusively to the tribunal of fact, as an issue of
fact, the question whether any particular “wrongful act
or insult” is of such a character as to constitute provo-
cation for the purposes of the section; at least subject to
the condition expressed in the proviso to the third sub-
section. And we think, moreover, as regards the source
from which the provocation proceeds, that acts of provo-
cation committed by a third person, which might be suffi-
cient to reduce the offence to manslaughter if the vietim
had in faect participated in them, may have the same effect
where the offence against the victim is committed by the
accused under the belief that the vietim was a party to
those acts, although not implicated in them in fact.

We think the trial judge ought to have asked the jury
to consider whether, in the blindness of his passion, aroused
by the quarrel with the husband, the accused, suddenly
observing the wife within a few feet of the scene of the
quarrel and of his mortal assault on the husband, attacked
her on the assumption that she was involved in the acts
of the husband and daughter.

We think it was a question for the jury whether (a) the
acts relied upon as constituting provoceation were calculated
to denrive an ordinary man of self-control to such an extent
as to cause an attack upon Mrs. Seabright of such a char-
acter as that delivered by the accused; and (b) whether in
fact the accused was by reason of what occurred deprived
of his self-control to such a degree; and in his attack upon
Mrs. Seabricht was acting upon such provocation on a
sudden and before his passion had time to cool, and under
the assumption that she was involved therein.

At the new trial the presiding judee will. no doubt, im-
press upon the jurv the imvortance of considering with
great care the first of these questions: but he will, of course,
instruet the jury that, on the ultimate issue, they must be

(1) (1928) 21 Cr, AR. 48 (2) (1776) 1 Leech C.C. 148,

21

1937
——
Tue King

v,
MaxcrUEK.

Duff CJ.



22
1937

N

THE KiNg
V.

MancuUk.

Duff CJ.

1937

* QOct, 18.
* Dee. 1.

SUPREME COURT OF CANADA [1938

satisfied beyond reasonable doubt that the accused was
guilty of murder before convicting him of that crime.
For these reasons, the appeal is dismissed.

Appeal dismissed.
Solicitor for the appellant: I. A. Humphries.
Solicitor for the respondent: H. M. Rogers.

CANADIAN INTERNATIONAL PAPER
COMPANY .....iiiiiiiiiiiiinn

AND

LA COUR DE MAGISTRAT, ARTHUR
LARUE, AND FRANCOIS-X. LA-! REsPoNDENTS.

COURSIERE .........covvveeeen..s )

{ APPELLANT;

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC
Appeal—Jurisdiction—Writ of prohibition—Criminal charge—Leave to

appeal granted by appellate court—Supreme Court Act, R.S.C., 1927,
c. 85, ss. 86, 41. Arts. 993, 1003 C.C.P,

The Supreme Court of Canada is without jurisdiction to hear an appeal
from a judgment of an appellate court in proceedings for or upon
a writ of prohibition arising out of a criminal charge, notwithstanding
special leave to appeal granted by that court, as the latter could
do so validly, under section 41 of the Supreme Court Act, only in
cases “within section 86” of the Act.

MOTION by the respondents to quash for want of
jurisdiction an appeal from a judgment of the Court of
King’s Bench, appeal side, province of Quebec (1), affirm-
ing the judgment of the Superior Court, Fortier J., and
quashing a writ of prohibition issued against the respond-
ent.

L. Méthot K.C. for motion.
Ls. St.-Laurent K.C. conira.
The judgment of the Court was delivered by

CanNoN J—On the 27th January, 1936, Francois-
Xavier Lacoursiére, district magistrate, issued a summons

* PppsENnT:—Duff C.J. and Cannon, Crocket, Davis and Hudson JJ,

(1) QR. 62 KB. 268.
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or warrant against the appellant for infraction to the Lord’s
Day Act (R.S.C,, c. 153). The appellant denied the juris-
diction of the magistrate and made an application for a
writ of prohibition which issued against the respondents
according to an order of Honourable Justice Marchand of
the Superior Court. The writ is in the following terms:

Edouard VIII, par la Grice de Dieu, Roi de Grande-Bretagne, d'Ir-
lande et des Territoires Britanniques au deld des mers, Défenseur de
la foi, Empereur des Indes,

A la Cour de magistrat pour le district judiciaire des Trois-Riviéres,
siégeant au palais de justice de la dite cité des Trois-Riviéres, Arthur
Larue, constable et officier spécial, chargé de l'observance de la loi con-
cernant le jour du Seigneur, de la cité des Trois-Riviéres et Frangois
Xavier Lacoursidre, Ecr. magistrat de district dans et pour le district
de Trois-Riviéres.

Salut:

Nous vous enjoigons de ne pas procéder contre la dite requérante
Canadian International Paper Company, sur la plainte portée par le dit
intimé Arthur Larue, le 27 janvier 1936, et nous ordonnons que toutes
procédures prises contre la dite requérante sur la dite plainte et pour-
suivies en conformité avec la procédure criminelle, soient arrétées et
interrompues & toutes fins qus de droit, et que le dossier du tribunal
inférieur soit transmis & notre Cour Supérieure, siégeant dans et pour
notre dit district de Trois-Riviéres, en notre cité de Trois-Riviéres, sans
délai, pour &tre 14 et alors procédé ultérieurement selon que de droit sur
la demande de la dite requérante produite devant cette dite cour, le
3 mars 1936, et nous commandons au dit Arthur Larue de comparajtre
devant cette dite cour, en notre dit district de Trois-Rivitres, en mnotre
dite cité de Trois-Rivitres, le sixidme jour aprés signification sur lui de
ce présent bref pour répondre & la demande de la requérante contenue
dans sa dite requéte et dane la déclaration ci-annexée.

Subsequently the writ was quashed by a judgment of the
Superior Court (Fortier J.) on the 7th December, 1936,
and the Court of King’s Bench unanimously upheld his
judgment on the 24th February, 1937 (1). On the 4th
March, 1937, the Court of King’s Bench granted special
leave to appeal to this Court. .

The respondents now move to quash the appeal for want
of jursidiction because these are proceedings for or upon
a writ of prohibition arising out of a criminal charge
which, under section 36 of the Supreme Court Act, are not
appealable to this Court.

* It must be noted that by section 41 of the Act, the high-
est court of final resort having jurisdiction in the province
in which the proceeding was originated may grant special

(1) QR. 62 X.B, 268.
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leave to appeal to this Court in any case “within sec-
tion 36,” i.e., except in criminal causes and in proceedings
for or upon a writ of habeas cropus, certiorari or prohibi-
tion arising out of a criminal charge, ete. It was not dis-
puted that these proceedings arose to stop the magistrate
from hearing the criminal charge laid against the appel-
lant. The learned counsel for the appellant contended,
however, that the proceedings under the Code of Civil Pro-
cedure are not similar to the prohibition proceedings with-
in the meaning of our section 36. This point seems to
have been raised without success in Gaynor & Greene v.
United States of America (1).
Article 1003 of the Code of Civil Procedure says:

The writ of prohibition lies whenever a court of inferior jurisdiction
exceeds its jurisdiction.

It is applied for, obtained, contested and executed in the same
manner as mandamus, and with the same formalities; and the writ of
summons is directed to the court of inferior jurisdiction and to the party
proceeding therein.

Under 993,

The writ of summons can issue only upon the authorization of a
judge of the Superior Court, granted upon the presentation of a petition,
supported by affidavit, affirming the truth of the facts set forth in the
petition.

The writ issued in this case prohibits the court, the
magistrate and the complainant from further proceeding,

in order

que toutes les procédures prises contre la dite requérante sur la dite
plainte et poursuivies en conformité avec la procédure criminelle, soient
arrétées et interrompues & toutes fins que de droit;

and it orders also that the record of the Magistrate’s Court
Court be transmitted to the Superior Court; but Arthur
Larue alone is summoned to appear before the Superior
Court to answer the petition. As far as the Magistrate’s
Court and the Magistrate himself are concerned, the writ
contains nothing but a prohibition to proceed on a criminal
charge and no summons to appear.

English authors and authorities have always been quoted,
as far as my knowledge goes, in every reported prohibition
case in the province of Quebee. See inter alia: Bastien v.
Amyot (2); Rossi v. Lacroiz (3); Paris v. Couture (4);
Vannier v. Meunier (5).

(1) (1905) 36 Can. S.CR. 247, (3) (1929) QR. 46 K.B. 405,

(2) (1905) Q.R. 15 K.B. 22 (4) (1884) 10 QL.R. 1,
(5) (1887) 15 Q.L.R. 210.
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In Rossi v. Lacroiz (1), the writ, by inadvertence, did
not contain any prohibition and was simply an ordinary
writ of summons to which was attached a copy of the
original petition. The remarks of Mr. Justice Dorion in
_ this case, at page 411, may be relevant:

Le code de procédure n'a pas eréé le bref de prohibition. Il existait
en vertu du droit commun, I &tait, et il est encore, de la nature d’une
ordonnance nisi cause, par lequelle il est enjoint & la partie de s'abstenir
4 moins que cause ne soit montrée tel jour. Cette formule, qui est la
formule de toute ordonnance nisi causa, comporte un ordre exprés et un
avertissement que celui & qui il est donné ne peut procéder qu’s ses risques
et périls, et aux risques et périls de sa procédure. Le refus de &'y con-
former le constitue en mépris de l'ordre donné,

Le code de procédure ne parait pas avoir rien changé 3 cela, ef,
précisément, objet de la demande préalable & Pobtention du bref est
de permettire au requérant de faire accompagner le bref d’un ordre de
sursis, Le vrai bref de prohibition, ¢’est le bref péremptoire,

The point raised by the appellant cannot prevail.

Although the Court of King’s Bench granted special
leave to appeal in this case, we must not forget that they
could do so validly only in cases within section 36 of the
Supreme Court Act by which the granting or refusal of
prohibition in criminal cases is expressly excluded from
our appellate jurisdiction.

We are clearly of opinion that special leave should have
been refused for want of jurisdiction to grant it and that
the motion to quash the appeal must be granted with
costs against the appellant.

Motion granted with costs.

ROBERT H. BAIRD .................... APPELLANT;
AND
DISTRICT REGISTRAR OF TITLES....RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
’ COLUMBIA

Companies—Seal—Duplicate or facsimile seal affized in Vancouver by
Quebec company—Deed—Registration refused—Powers of company
as granted by incorporating statutes.

A deed, purporting to be a conveyance of land by the Montreal Trust
Company (its head office and its seal being both in Montreal) as
grantor to the appellant as grantee, was refused registration on the
ground that it was executed in Vancouver and a duplicate or fac-
simile seal affixed thereto. Upon & petition under section 230 of

* PreseNT:—Duff C.J. and Crocket, Davis, Kerwin and Hudson JJ.
(1) (1929) QR. 46 K.B. 405.
384091
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chapter 127 of RS.B.C., 1924, the trial judge upheld the registrar on
the ground that a company can have only one seal, ie, its common
seal, unless enabled thereto by statutory authority, On appeal, the
judgment was affirmed on equal division of the appellate court,

Held, that the appeal should be allowed and that there should be judg-
ment directing the registrar to proceed with the registration of the
deed under the appellant’s application.—In virtue of the enactments
of the Quebec statute incorporating the Montreal Trust Company
and the amending statutes, it was within the powers of the directors
of the company to authorize the sealing of instruments on behalf of
the company in this form, by employing a stamp usually kept at the
head office or by employing a stamp or stamps kept at branch offices;
and this power in virtue of the above enactments could be dele-
gated to an executive committee,

Judgment of the Court of Appeal ([1937] 3 W.W.R. 13) reversed.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1), affirming on equal division of
the court the judgment of Robertson J. and dismissing the
appellant’s application by way of petition under section
230 of the Land Registry Act, R.S.B.C,, 1924, ¢. 127, for a
declaration that a certain conveyance in fee, made by the
Montreal Trust Company as grantor to the appellant as
grantee, was properly executed and for an order directing
the Registrar of the Vancouver Land Registration Distriet
to proceed with the registration of the said conveyance
under the application to him which he had rejected. On
November 17, 1937, an application to this Court by the
appellant in order to add the Montreal Trust Company
as respondent was granted, costs reserved.

W. F. Chipman K.C. for the appellant.
Ls. St-Laurent K.C. for the respondent.

The judgment of the Court was delivered by

Durr C.J—The application of the appellant for regis-
tration of a certain conveyance in fee of the 30th of June,
1936, purporting to be made by the Montreal Trust Com-
pany as grantor to the appellant as grantee, was rejected
by the Registrar at Vancouver for reasons in writing given
by him and expressed in these words:

This application is summarily rejected on the ground that it is
apparent on the face of the document submitted that the same was
executed in Vancouver and a duplicate or facsimile seal affixed thereto
(the head office of the Montreal Trust Company and the seal of the said

(1) [1937]1 8 W.W.R. 13; [1937] 3 D.LR. 484,
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company being both in Montreal). In fact, solicitor for applicant admits
that this is so, claiming that a company can have as many seals as it
wishes, In my opinion a company can have only one seal, ie., its common
geal, unless enabled thereto by statutory authority.

The appellant accordingly presented a petition under
section 230 of chapter 127, R.8.B.C., 1924, praying a decla-
ration that the conveyance was properly executed and an
order directing the Registrar to proceed with the registra-
tion of it. This application was dismissed.

On appeal to the Court of Appeal (1) the appellant failed
by reason of an equal division, two of the learned judges
of that court thinking the appeal should be allowed, and
two agreeing with Mr. Justice Robertson.

The question to be determined on this appeal is whether
or not the instrument in question was competently exe-
cuted on behalf of the Montreal Trust Company.

The Montreal Trust Company was incorporated by a
statute of the province of Quebee (52 Viet., ¢. 72). By
this statute certain general provisions of the statutory
company law of that province are made applicable to the
company. By one of these (now section 164 of chapter
223, R.S.Q., 1925):

1. The directors may administer the affairs of the company in all
things, and may make or cause to be made for it in its name any kind
of contract which it may lawfully enter into,

2. They may make by-laws not-contrary to law nor to the charter
of the company, for the following purposes:—

(d) the appointment, functions, duties and removal of all agents,
officers and servants of the company, the security to be given by them
to the company and their remuneration;

(g) the conduct in all other particulars of the affairs of the company.

By section 9 of the special statute, as amended by (1900)
63 Vict., ch. 77, section 5,

The principal place of business of the company shall be at the city

of Montreal, but the company may establish branch offices in other
places.

And by section 9 (a) of 20 Geo. V, ch. 139,

The affairs of the company shall be managed by a board of not
less than five directors and the directors of the company may, from
time to time, by by-law, increase or decrease to not less than five the
number of its directors.

The directors may, from time to time, by by-law, delegate such of
their powers as they see fit to an executive committee consisting of not
less than three members of the board.

In virtue of a provision of the Interpretation Act in the
Consolidated Statutes of Canada ((1859), ¢. 5, s- 6 (24)),

(1) [19371 3 W.WR. 13; [1937] 3 DLR. 484,
38409—13
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which is still in foree in Quebee, the Montreal Trust Com-
pany is expressly empowered to have a common seal; and
there are enactments in the statutes amending the Trust
Company’s special Act which, obviously, proceed upon the
assumption that this is so, and which, indeed, could nos
be put into effect without the use of a common seal of the
company. There is nothing in any of these statutory pro-
visions touching the form of the seal.

One of the by-laws of the company provides that the
seal of the company shall be in the form, “Montreal
Trust Company, Incorporated 1889.”

We think it was clearly within the powers of the direc-
tors, as defined by the relevant statutes, to authorize the
sealing of instruments on behalf of the company in this
form, by employing a stamp usually kept at the head office,
or by employing a stamp or stamps kept at branch offices;
and that this power, in virtue of the enactment quoted
above, could be delegated to the executive committee.

By a by-law, number 9, passed on April 10, 1930, it was
provided, '

All the powers and authority of the board of directors are dele-
gated to the executive committee and shall be exercised by it when the
board is not in session.

By the company’s by-law number 12, the following regu-
lation came into force:

Any director of the company, together with any one of the follow-
ing officers of the company, to wit: the general manager, an assistant
general manager, & manager, the secretary or an assistant secretary, may
exercise all such powers and do all such acts and things as the company
itself is authorized to exercise and do, including the management, admin-
istration and transaction of all the affairs and business of the ecompany;
and for greater certainty, but without limiting the generality of the fore-
going, may exercise the following powers:—

To sell, alienate ., . , all kinds of property, whether moveable
or immoveable, real or personal ., . . :
and to sign and execute . . . all such deeds, documents and such

instruments ag such directors and officers of the company may deem
necessary or expedient, all of which deeds, documents and other instru-
ments shall be valid and binding upon the company without further
authorization, the whole with full powers of substitution either generally
or for specific instances, all such powers may also be exercised and all
such deeds, documents and other instruments may also be signed by such
other person or persons either alone or otherwise as the board of
directors or the executive committee of the company may from time to
time by resolution authorize. The seal of the company, when required,
may be affixed to all such deeds, documents and other instruments so
signed or executed.
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Then, by resolution of the 23rd of August, 1935, the execu-
tive committee resolved as follows:

It was resolved that Messrs, R. H. Baird, A, T. Lowe, F. J. Lynn
and A. J, Ross, officers of the Royal Bank of Canada, Vancouver, or
any one of them, be authorized to sign as an authorized signing officer
where the signature of the president, vice-president or a director is re-
quired under by-law no. 12 and they are hereby authorized to sign with
Robert Bone, manager of the Vancouver office, or Frank N. Hirst, assist-
ant secretary, and all documents so executed shall be binding upon the
company without any further authorization. The seal of the company
msay be affixed to the document so executed,

We think the executive committee was acting within the
scope of its authority in passing this resolution, and that
the persons named became possessed of the powers which
the resolution purports to vest in them. With respect, we
are unable to concur in the view, upon which Mr. Justice
Robertson acted, that the last sentence contemplates ex-
clusively the seal of the company which is kept in the
head office at Montreal and designates exclusively an im-
pression created by that seal. We think such an inter-
pretation of the resolution is unnecessarily narrow; and
that, properly read, the resolution contemplates an impres-
sion in the form presecribed by the by-law made by any
stamp used by agents thereunto properly authorized on
behalf of the company.

The instrument is, prima facie, the instrument of the
company, and there is nothing in the material brought to
the notice of this Court or of the British Columbia courts
justifying a judicial conclusion that the deed is invalid.

The appeal will, therefore, be allowed and there will be
judgment directing the Registrar to proceed with the regis-
tration under the appellant’s application.

As to costs, the appellants shall have their costs of the
appeal to this Court. There will be no costs of the appli-
cation in this Court to add the Trust Company as a party.

Appeal allowed with costs.

Solicitor for the appellant: Knox Walkem.

Solicitor for the respondent: H. Alan Maclean.
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JESSIE WHITE anxp JAMES WHITE

APPLICANTS;
(DEFENDANTS) . ..vvvvirvnrnnrennnes

AND

THELMA MCcQUILLEN anp WIN-| R .
STON McQUILLEN (PLAINTIFFS)... | ESPONDENT!

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Appeal—Leave to appeal—Jurisdiction—Amount in controversy—Supreme
Court Act, R8.C., 1927, ¢. 85, s. 41, par. (f).

In an action by the occupants of a motor-car to recover against the
defendants, owner and driver respectively of another motor-car, for
damages caused by & motor-car accident, the Court of Appeal for
Ontario gave judgment that plaintiff A recover against the defendants
$450 and that plaintiff B recover against the defendants $750. On
motion by defendants for special leave (refused by the Court of
Appeal) to appeal to this Court—

Held: Motion dismissed, as not competent under the Supreme Court Act
(RS.C., 1927, c. 35), 8. 41, par. (f) (providing for leave to appeal
“in cases * * * jn which the amount or value of the matter in
controversy in the appeal will exceed the sum of $1,000”).

Motion on behalf of the defendants for special leave to
appeal to this Court from the judgment of the Court of
Appeal for Ontario (1).

The action was to recover for damages suffered by the
plaintiffs by the wrecking of the motor-car owned and
driven by the plaintiff Winston MecQuillen, in which his
co-plaintiff was a passenger, and incurred, so plaintiffs
alleged, in an effort to avoid a collision with the motor-car
owned by the defendant James White and driven (negli-
gently, so plaintiffs alleged) by the defendant Jessie White.
In the statement of claim the plaintiff Winston MecQuillen
claimed $742.59 damages and his co-plaintiff claimed $3,000
damages. ' «

The trial judge, McEvoy J., dismissed the action with
costs. He endorsed on the record: “Should I be wrong
and it is held the plaintiffs are entitled to damages, would
assess damages to plaintiff Winston McQuillen at $450 and
to Thelma MecQuillen at $750.” No fault was found with
this assessment.

* PrrseNT:—Duff C.J. and Crocket, Davis, Kerwin and Hudson JJ.

(1) [1937] Ont. W.N. 571.
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The plaintiffs appealed to the Court of Appeal for 1937
Ontario. That court (Masten J.A. dissenting) allowed the Wams
appeal with costs and directed that judgment be entered paui o,
in favour of the plaintiff Winston McQuillen for $450, and —
in favour of the plaintifi Thelma McQuillen for $750, with
the costs of the action. The formal judgment vacated and
set aside the judgment of McEvoy J. and ordered and
adjudged “that the plaintiff Winston McQuillen do recover
against the defendants the sum of $450 and that the plain--
tiff Thelma MecQuillen do recover against the defendants
the sum of $750,” together with costs of the appeal and of
the action.

Special leave to defendants to appeal was refused by the
Court of Appeal. Defendants applied to the Supreme
Court of Canada for special leave to appeal.

J. R. Cartwright K.C. for the motion.
G. A. Drew K.C. contra.

A preliminary objection as to jurisdiction to entertain
the motion was taken on behalf of the respondents, on
the ground that there was no case before the Court in which
“the amount or value of the matter in controversy in the
appeal will exceed the sum of $1,000” within par. (f) of
s. 41 of the Supreme Court Act (R.8.C., 1927, c. 35).

After hearing argument of counsel for the motion, the
Court, after consideration, gave judgment orally dismissing
the motion, on the ground that it was not competent by
reason of said par. (f) of s. 41.

Motion dismissed with costs.

Solicitors for the applicants: Smith, Rae, Greer & Cart-
wright.

Solicitor for the respondents: J. L. Sheard.
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GEORGES ROY ..... e, vevvu.. . APPELLANT;
AND
HIS MAJESTY THE KING ........... . . RESPONDENT,

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Criminal law—Offence of stealing a “post letter” from a “post office”—
Meaning—Construction—Provincial “ parliamentary post office "—
Criminal Code, sections 6 and 82j—Post Office Act, RS.C., 1927,
c. 161, ss. 2(h, j, 1), 4, 7, 86, 39, 101—Criminal Code, section 364.

The appellant was charged, under section 864 of the Criminal Code, with
having stolen “une lettre dans le bureau de poste du Parlement?
in the city of Quebec. He was found guilty and the conviction was
affirmed by a majority of the appellate court. The appeal in this
Court was as to the proper construction of section 864 of the Crim-
inal Code,

Held, Duff CJ. and Dayvis J. dissenting, that the appeal should be allowed
and the conviction quashed.

Per Cannon J—The control and responsibility of the Dominion post office
“authorities over the stolen letter ceased from the moment that it was
delivered in the main post office to the representative of the provincial
authorities—In law, the letter was abstracted after it had been deliv-
ered to the duly constituted agents of the provincial authorities and
it had passed out of the control of the Dominion post office: the
abstraction took place when it was no more a “post letter” or
“lettre confiée & la poste.”

Per Crocket' J—The parliamentary post office (bureau de poste du Parle-
ment) was not & “bureau de poste” within the meaning of section
364 of the Criminal Code; and, also, the stolen letter was not a
“lettre confife & la poste” at the time of the theft in the sense of
that expression as given in section 2 of the Post Office Act. The
letter at that time was neither in a “post office” nor “being car-
ried through the post,” the Post Office Department’s control and
responsibility of and for it having ceased upon its delivery at the
so-called “bureau de poste” which was officered and operated by
appointees of the Provincial Government entirely at the latter’s
expense and over which neither the Quebec city post office nor the
Post Office Department of Canada had any control,

Per Xerwin J—The parliamentary post office was not a “post office”
within the meaning of section 2 (I) of the Post Office Act. A “post
office ” means any building * * * where any letter which may be
sent by post is received * * * ; and it cannot have been intended
that any letter which may be sent by post is in a post office unless
it is in a building * * * which is under the control of the Post~
master-General as part of the postal service of Canada. Upon the
evidence, the quarters in the Legislative Assembly building in Quebee,
set aside by the provineial authorities cannot be said to be part of
the postal service of Canada, even though what was done was by the
consent or authority of the Postmaster-General,

* PpeseNt:—Duff C.J. and Cannon, Crocket, Davis and Kerwin JJ.
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Per Duff C.J, and Davis J. (dissenting). —Upon the evidence and in view
of the findings of the trial judge, the officials of the Parliamentary
Post Office, in all their activities, in undertaking to receive, collect
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send or deliver letters and in receiving, collecting sending, delivering Tyg Kina.

letters -and having in possession letters for the purpose of so con-
veying and delivering them, were acting under the authority of the
Postmaster-General. The Parliamentary Post Office was a post office
established by the Postmaster-General in exercise of his powers (sec-
tion 7) under the Post Office Act, and, therefore, a post office within
the contemplation of section 364 of the Criminal Code. Accordingly,
the letler in question in this case had not ceased to be a “post
letter” within the meaning of that section when it was abstracted
by the appellant.

APPEAL by the accused from the judgment of the Court
of King’s Bench, appeal side, province of Quebee, dismiss-
ing his appeal, by a majority of the Court, from his convie-
tion by J. H. Fortier J. after a summary trial for having
stolen a “post letter” from a “post office” contrary to
the provisions of section 364 of the Criminal Code.

F. Choguette K.C. for the appellant.
A. Rivard K.C. for the respondent.

The judgment of Duff C.J. and Davis J. (dissenting)
wag delivered by

Durr C.J.—This appeal raises a question as to the scope
of section 364 of the Criminal Code under which it is an
offence to steal a “post letter” from a “post office.” The
definition of ““post office ” in the Post Office Act is a very
broad one and comprises (inter alia) under that term all
places where “mailable matter” is “received or distributed,
sorted, put up in packets or despatched.”

The appellant was charged with having stolen a “post
letter” from the post office, which is generally referred to
in the record under the designation “the Parliamentary
Post Office.” He was found guilty. An appeal was taken
to the Court of King’s Bench on various grounds. Only
two of them will require discussion; first, that, “on the
evidence,” the Legislative Post Office is not a “post office”
within the meaning of section 364 of the Criminal Code;
and, second, that the letter stolen was not a “post letter”
within the meamng of that section.

These questions, in my conception of the evidence and of
the findings of the trial judge, are, I am disposed to think,
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questions of mixed fact and law rather than of law; and,
moreover, I am disposed to think that in substance the
grounds of dissent in the Court of King’s Bench are mat-
ters of mixed law and fact rather than matters of law.
Since, however, I am satisfied that the appeal should be
dismissed on the merits, I shall not further discuss the
point of jurisdietion.

By section 6 of the Criminal Code:

In every case in which the offence dealt with in this Act relates to
the subject treated of in any other Act the words and expressions used

herein in respect to such offence shall have the meaning assigned to them
in such other Act.

and before proceeding to the facts, it is convenient first of
all to quote the precise terms of the definition of “post
office” contained in the Post Office Act. That definition
is as follows:

2 (1) “post office” means any building, room, post office, railway
car, street letter box, street stamp-vending box, receiving box or other
receptacle or place where post lebters or other maijlable matter are received
or delivered, sorted, made up or despatched.

By section 7 of the Act, the Postmaster-General has
authority to,
“(a) establish and close post offices and post routes.”
Since there is nothing in the context which “otherwise re-
quires,” it follows that “post office” here has the meaning
ascribed to the phrase in section 2 (1); and, in conse-
quence, the Postmaster-General has authority under sec-
tion 7 to establish a post office for providing any one or
more of the services mentioned in this definition.

By section 35,

Subject to the provisions and regulations aforesaid, and the excep-
tions hereinafter made, the Postmaster-General shall have the socle and
exclusive privilege of conveying, receiving, collecting, sending and deliver-
ing letters within Canada.

Our attention has not been called to anything in the “pro-
visions and regulations aforesaid” which qualifies the appli-
cation of this seetion in its bearing on this appeal. There
is another section which ought not to be overlooked. Sec-
tion 101 is in these words:

Every person who without the authority of the Postmaster-General,
the proof of which authority shall rest on such person, places or permits
or causes to be placed or to remain on his house or premises, the words
Post Office, or any other words or mark which imply or give reasonable
cause to believe that such house or premises is a post office or a place
for the receipt of letters, shall on summary conviction, incur a penalty
not exceeding ten dollars for each offence.
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2. Any person who, otherwise than in conformity with this Act, 1937
collects, sends, conveys or delivers, or undertakes to collect, send, convey R"(‘;‘“
or deliver any letter within Canada, or receives or has in his possession U_Y
within Canada any letter for the purpose of so conveying or delivering it, Tag Kina.
shall, for each and every letter so unlawfully collected, sent, conveyed or —_—
delivered, or undertaken so to be, or found in his possession, incur a Duff CJ.
penalty not exceeding twenty dollars, -

The learned trial judge had before him a letter addressed
by the Deputy Postmaster-General to the Postmaster at
Quebec, who appears to have filled the role of Post Office
Inspector for the city of Quebec, dated the 12th of March,
1919. That letter was written in response to a request
made by the Legislative Assembly of Quebee “for the
installation of a House of Assembly Post Office” and
authorized the inauguration of such a post office, which I
shall refer to hereafter as the Parliamentary Post Office.
There were departmental memoranda, apparently, indi-
cating the character of the office to be established which
are not in evidence, but the letter, coupled with the facts
found by the trial judge, determines with sufficient accu-
racy for our present purposes the character of it.

As to outgoing mail, the letter states:

Letters and other matter prepaid by postage stamps would be stamped
and “ primary ” sorted in the Legislative Assembly Post Office. This mail
would be sent in “lock ” bags to the Quebec Post Office, where it would
be carefully looked over before being distributed for despateh * * *
All mail for despatch originating with any of the Provincial Departments
should be deposited in the Legislative Assembly Post Office.

As to incoming mail,

A duly authorized messenger representing all the Legislative Assembly
Departments would call at the Quebec Post Office and sign for all regis-
tered moail for all the Departments, which he would deliver as instructed
to the several Departments located in the Legislative Assembly building.
The lock bag containing the ordinary mail would be sent to the Legis-

lative Assembly Post Office, where it would be distributed and messengers

from the various branches call at that post office for the mail.
* % %

Mails would be conveyed as often as required by a courier with horse
drawn vehicle, whose services would be paid for by the Legislative
Assembly,

Again,
* * % the Legislative Assembly Post Office would be a self-contained
operating institution governed by the rules and regulations of the Post
Office Department of Canada,

Now, this letter makes it quite clear that this Parlia-
mentary Post Office was established at the request of the
Legislative Assembly for the convenience of the Legis-

lative Assembly and the Government departments housed
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1887 in the same building and their employees; and that the
Ror intention of the letter is to give the authority of the Post-
Tem Kig, [2aster-General to the establishment of such an office,
DG where mail would be received from the Quebec Post Office
— in one of the Departmental sacks; that such sacks would
be opened at the Parliamentary Post Office and the mail
contained therein distributed in the usual way to be called
for and delivered to persons to whom the mail might be
addressed or to messengers of the Departments. It was
also contemplated that mailable matter prepaid by postage
stamps would be received and stamped with an official
stamp of the usual character and provisionally sorted in
the Post Office and sent forward in an official bag to the
Quebec Post Office. It was contemplated, there can be no
doubt, that this Parliamentary Post Office would be used
by all the members and employees of the Legislature; as
well as by the employees of the Departments. The effect
of the letter beyond doubt is to authorize the use of legends
indicating where mail would be received as such; where
letters, for example, properly stamped, would be collected

and dealt with as mail.
The learned trial judge has found as a fact that letters
are registered in this Post Office; and it appears that, for
a period which ended in 1935, Post Office orders were issued.
The Parliamentary Post Office was to be, as the letter
states, under the control of an official designated as Post-
master and there is evidence to the effect that this official
receives from the Postmaster of Quebec, who acts as in-
spector of the post offices in the city of Quebec, the cir-
cular communications addressed to postmasters generally
and communications sent to him by the inspector are
addressed to him as “The Postmaster of the Parliamentary
Post Office.” The letter of the Deputy Postmaster General,
as we have seen, makes it quite plain that the office is to
be governed by the rules and regulations of the Post

Office Department.

It must have been fairly clear to anybody reading the
Post Office Act that a “post office” operated in the
manner contemplated would, in the absence of authority
from the Postmaster-General, infringe the Post Office Act;
and, on the evidence, the learned judge was entitled to
start from the premise that the Parliamentary Post Office
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was in fact established and operated under such authority.
He has, indeed, found as a fact that the Postmaster of
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the central post office in Quebec gives instructions and . Kiva.

governs and directs the administration of the Parliament-
ary Post Office and that this is done conformably to the
control of this post office by the Postmaster-General and
to the circumstance that it is subject to the departmental
regulations.

I concur with the following observations of Mr. Justice
St. Jacques:

L’établissement des bureaux de poste nécessaires au service des postes
reléve entidrement du Ministre, et Pon sait que les députéds ministres sont
particulidrement préposés & ’application des détails de la loi.

Clest dans l'exercice des pouvoirs qui sont confiés au ministére des
Postes par les articles 35 et 39 de 1a loi que ce bureau particulier a été
établi dans l'édifice du Gouvernement provinecial,

Il est évident que le ministre des Postes, représenté par le sous-
ministre, n’a pas voulu que ce bureau ait le caractére complet et absolu
des bureaux de poste ordinaires qui sont établis un peu partout dans les
cités, suivant les besoins du service des Postes. On a voulu que ce burean
soit simplement un ¢ clearing-house” ol seraient transportées par un
messager diment autorisé par le Gouvernement provincial toutes les lettres
adressées aux divers services du Gouvernement provincial et qui sont
regues au bureau de poste principal établi dans la cité de Québec, sur
la rue Buade.

Il est prévu & ce document, émis par le sous-ministre des Postes en
1919, que le sac fermé contenant le courrier ordinaire serait envoyé au
bureau de poste de I’Assemblée Législative ol les lettres seraient dis-
tribuées, et les messagers des différents services du Gouvernement Provin-
cial pourraient recevoir & ce bureau les lettres qui y parviennent.

11 faut retenir de ce document la phrase suivante:

“In brief, the Legislative Assembly Post Office would be & self-
contained operating institution. governed by the rules and regulations of
the Post Office Department of Canada.”

11 es évident que des bureaux semblables existent dans d’autres parties
du pays, puisque le sous-ministre dit:

“The office would not be a postal station, but a clearing house,
similar to that conducted by the Federal Parliament and applicable to
the various Legislative Assemblies.” ’

Jusqu’s 1935, le ministére des Postes permettait aux employés de ce
bureau d’émettre des mandats et des bons de poste, tout comme on le fait
dans les bureaux de poste réguliers. Ce privildge a &té supprimé par le
ministére des Postes en 1935,

La recommandation des lettres peut se faire au “bureau de poste
du Parlement ” qui pergoit le cofit de cette recommandation.

Il importe peu, me semble-t-il, que les employés qui travaillent dans
ce bureau de poste soient engagés et payés par le Gouvernement provin-
cial. Clest & cette condition que le ministire des Postes a consenti 3
I'établissement dans I'édifice du Gouvernement provincial d’un tel bureau.

Ce bureau est-il régulier ou non, au sens absolu de la loi? Ce n’en
est pas moins un bureau de poste ol Pon regoit des lettres qui ont été

Duff C.J.
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confies 3 la poste et ol Pon recoit également des lettres pour &tre con-
fiées & la poste,

There was evidence, I repeat, before the trial judge
from which he might not improperly conclude that the
officials of the Parliamentary Post Office, the postmaster
and others, in all their activities, in undertaking to receive,
collect, send or deliver letters and in receiving, collecting,
sending, delivering letters and having in possession letters
for the purpose of so conveying and delivering them, were
acting under the authority of the Postmaster-General; and
I think Mr. Justice St. Jacques is on solid ground in hold-
ing that, in view of the evidence and of the findings of the
trial judge, the Parliamentary Post Office was a post office
established by the Postmaster-General in exercise of his
powers under the Post Office Act and, therefore, a post
office within the contemplation of section 364 of the Crim-
inal Code. It is a post office within the scope, as I think,
of section 7 and constituted as such by the authority of
the Postmaster-General. Such being the case, it follows
necessarily in my view that the letter in question had not
ceased to be a “post letter ” within the meaning of sec-
tion 364 when it was abstracted by the appellant. Admit-
tedly, it was in the Parliamentary Post Office among a
number of other letters in process of being distributed
when the abstraction occurred.

It was contended before us on behalf of the appellant
that the delivery of the post bag to the courier whose
duty it was to take the bag from the Quebec Post Office
to the Parliamentary Post Office was a delivery to the
person to whom the letter was addressed. The dissenting
judges in the court below appear to have taken the view
that the latter was not delivered until it reached the
Parliamentary Post Office. The trial judge was entitled
to find, however, as a fact, and in effect did so find, that
the courier was acting under the authority of the Post-
master-General in carrying an official bag from one post
office to another post office and that there was no delivery
to the addressee.

The appeal should be dismissed.

CannoN J—In his factum, the respondent states the

point to be decided by us as follows:
The Court of Xing’s Bench did not come to the same understanding
upon the words “post letter” Whilst the majority asserted that the
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letter, at the time of its withdrawal by the appellant, was still “in 1937
transit,” the dissentient minority claimed that at that time it was already E"’
in the hands of he to whom it was addressed, or at least that it should 3-Y
be considered so. Tae KixNa.

Thus this is the disputable point, at the time of the theft, which is c —_— 3
not doubted, was the above described letter still, yes or no, & “post axim_l :
letter” in the meaning of the law?

Under the provisions of the Act respecting the postal
service, R.S.C,, ¢. 161, section 2, par. (j),

“ Post leiter” means any letter transmitted by the post or delivered
through the post, or deposited in any post office, or in any letter box
put up anywhere under the authority of the Postmaster-General, whether
such letter is addressed to a real or a fictitious person or not, and whether
it is intended for transmission by the post or delivery through the post or
not; and a letler shall be deemed a post letter from the time of its being
so deposited to the time of its being delivered to the person to whom it
s addressed, or so long as it remains in the post office or in any such
letter box or is being carried through the post; and a delivery to any
person authorized by the Postmaster-General to receive letters for the
post shall be deemed a delivery at the post office, and a delivery of any
letter or other mailable matter at the house or office of the person to
whom the letter is addressed, or to him, or to his servant, or agent, or
other person considered to be authorized to receive the letter or other
mailable matter, according to the usual manner of delivering that person’s
letters, shall be a delivery to the person addressed.”

Exhibit P2 concerning the organization of the post office
at the Parliament contains the following about the delivery
of the mail addressed to the Parliament Buildings:

Mails will be conveyed as often as required by a courier with horse
drawn vehicle, whose services would be paid for by the Legislative
Assembly.

* x %k

The Legislative Assembly Post Office would be conducted without
any expense whatever to the Post Office Department of Canada, and there
would be no account for the purchase of stamps in view of the fact
that stamps would be purchased as hereinbefore mentioned.

In brief, the Legislative Assembly Post Office would be a self-con-
tained operating institution governed by the rules and regulations of the
Post Office Department of Canada. It would be operated and officered by
clerks appointed by authority of the Legislative Assembly, who would
obtain supplies of postage stamps from the City post office and postal
stations, or from stamp vendors or sub-offices of their own choosing,
conveying the mail bags both ways between the Quebec Post Office and
the Legislative Assembly, without expense to the Post Office Department
of Canada in any way.

An office of this nature would not be recognized as a regular post
office, being simply a clearing house, as the Department could not under-
take to establish either a sub-office or a regular office in a separate
institution such as Provincial Government building, as all post offices
have to be for the service of the general public, and under the direct
conirol of the Department. Letters and other matter prepaid by postage
stamps would be stamped and “primary” sorted in the Legislative
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1937 Assembly Post Office. This mail would be sent in “lock” bags to
— the Quebec Post Office, where it would be carefully looked over before
R:)’Y being distributed for despatch.

Trs Kiva. A fully authorized messenger representing all the Legislative Assembly
—_— Departments would call at the Quebec Post Office and sign for all regis-
Cannond. tered mail for all the Departments which he would deliver as instructed
— bo the several departments located in the Legislative Assembly Building.
The lock bag containing the ordinary mail would be sent to the Legis-
lative Assembly Post Office, where it would be distributed and messengers

from the various branches call at that post office for the mail.

Exhibit D1 contains the regulation as to the distribution
of correspondence:

Art. 246. Distribution des eorrespondances.

La responsabilité du ministdre au sujet d’un objet quelconque de
correspondance cesse lorsque la distribution en a été effectuée, soit au
destinaire, soit & uné persomne didment autorisée & recevoir sa corres-
pondance, ou & une personne aux soins de qui cet objet était adresss, et
le ministdre ne peut entreprendre de faire des recherches relativement au
traitement dudit objet lorsqu’il en a disposé régulidrement.

Now, as to what happened to the letter addressed to
J. P. Bergeron, we have the evidence of the postmaster,
J. B. L. Morin, who is the Federal official in charge of the
main post office and of all the stations within the city of
Quebec. Here is what he says:
Q. Maintenant, M. Morin, voulez-vous dire & quel endroit se faif
la délivrance des lettres destinées au Parlement de Québec?
R. Nous. livrons la malle au représentant officiel du Parlement pro-
vineial, qui vient quatre fois par jour chercher la malle au bureau de
poste de Québec.
Q. A quel endroit?
R. A Tlintérieur du bureau.
Q. De votre bureau de poste & vous?
R. Au bureau chef, & Vintérieur du bureau.
Q. A la rue Buade?
R. A la rue Buade, au méme endroit que toutes les autres malles.
Clest remis par le département de expédition.
Q. C’est 13 que vous faites votre délivrance?
R. Oui.
La Cour:

Q. Au bureau central?

R. Au bureau central, M. le Juge.
Me Choquette C.R.

Q. Et une fois que cette délivrance est faite par votre bureau de
poste aux employés du gouvernement provincial, avez-vous encore un
contrdl sur ces lettres, sur cette malle et ces courriers?

R. Non. Nous n’avons aucun conirdle, mais nous coopérons avee
le... ..
Q. Avez-vous des employés qui travaillent su Parlement, du mini-

stére des postes?
R. Aucun.
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La Cour: 1937

Q. On vous demande s, parce que cela n'est pas compris dans la liste, R'OY
vous pensez, vous &tes sous limpression que ce n'est pas un bureau de v

poste? Tre King.
S y e ., ‘ . iel. -
R. Je suis de 'opinion que*ce i’ :st p:s un bureau de poste officiel CannonJ.
Q. Ol est-ce que cette lettre-ld a été délivrée par les autorités
postales?

R. Dans leur paquet de malle destiné au Parlement Provincial.
Q. A quel endroit l'avez-vous déliveée?
R. On I'a délivrée ici, au bureau de poste de Québec.
Q. Et vous Pavez délivrée & qui?
R.* * * A leur employé autorisé 14 * * *
Q. Leur employé? quel employé?
R. L’employé des * * * du parlement provincial.
Q. Par des employés des postes que vous avez délivré ¢a?
R. Bien * * * JPemployé autorisé & venir chercher la malle.
Q. Avez-vous liveé ¢a & des employés du Ministire des Postes, c’est
¢a que je vous demande?
Me Dorion C.R.,
Du Ministére Fédéral des postes?
Me Choquette C.R.,
Du Ministére fédéral des postes, Oui?
Du Ministére fédéral des postes, non.

It would, therefore, appear that delivery took place and
was completed, as contemplated by Dr. Coulter’s letter
within the central post office when the duly authorized
messenger took out the parcel of letters addressed to the
Parliament Building. The dissenting judges, however, seem
to have reached. the opinion that delivery took place only
after it reached Parliament and that it was still under the
control of the Dominion authorities between the main post
office and the Parliament Building. This does not agree,
in my opinion, with the facts as they appear by the evi-
dence of Morin, the only person who really knows about
the exact relationship in actual practice between the
Dominion Postal Service and the Parliament distribution
office. I would say that the control and responsibility of
the Dominion post office authorities on this particular letter
ceased from the moment that it was delivered in the main
post office to the representative of the provinecial authori-
ties. Although my views do not agree fully with the dis-
senting judges in appeal, as to the time and place where
delivery took place, I agree with them on the construction
of the statutory definition of “post letter.” For slightly
different reasons, the same conclusion is reached, to wit: in

law, the letter was abstracted after it had been delivered
38409—2
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to the duly constituted agents of the provincial authorities
and it had passed out of the control of the Dominion Post
Office; the abstraction took place when it was no more
a “post letter,” or “lettre confiée & la poste.”

I am of opinion that the conviction should be quashed
and the appeal allowed. )

Crocker J.—This is an appeal under s. 1023 of the Crim-
inal Code from a majority judgment of the Court of King’s
Bench of the province of Quebec affirming a conviction
made against the appellant in the Court of Sessions of the
Peace for the theft of a letter containing money “dans
le bureau de poste du Parlement” in the city of Quebec
sontrary to the provisions of s. 364 of the Criminal Code.
Dorion and Galipeault JJ. were the dissenting judges.

When the appeal came on for hearing in this court Mr.
Rivard for the Crown in pursuance of notice objected to
the court’s jurisdiction to entertain it on the ground that
the dissent in the court below was not on a question of
law as provided by s. 1023 of the Criminal Code, and
moved to quash the appeal for that reason. As this ob-
jection appeared to involve a consideration of the grounds
of the appeal itself, the learned Chief Justice suggested
that it would be more convenient to allow the appeal to
proceed and hear counsel on the merits as well as on the
jurisdictional objection. The motion to quash and the
appeal itself were, therefore, argued together.

As to the motion to quash, Mr. Rivard contended that

" the record of the dissent appearing in the entry of the

formal judgment of the court, under the provisions of s.
1013 of the Criminal Code, shewed on its face that it was
a dissent on a question of fact or on a question of mixed
law and fact.

This entry stated that Judges Dorion and Galipeault
dissented, holding that the charge of theft of a post letter
is not proven, and that the evidence only discloses theft
of a sum of $1.50, entailing a maximum penalty of six
months.

While it may very well be said, if one looks only at the
statement “that the charge of theft of a post letter is
not proven,” that it may indicate a dissent upon a pure
question of fact or a mixed question of law and fact, the
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words which immediately follow would seem to me to
shew that the real basis of the dissent was that the theft
which the evidence disclosed as having been committed by
the defendant was not the theft of a post letter within the
meaning of s. 364 of the Criminal Code, for which he would
be liable to a minimum penalty of three years under the
provisions of that section.

However this may be, there seems to be no doubt that
this court will look at the notes or written reasons of dis-
senting judges, and whenever necessary at the notes or
reasons of the majority judges or any other portion of the
record to ascertain the real grounds upon which any dis-
sent is based, if the formal judgment of the court omits to
state these grounds specifically or fails to make them clear.

An examination of the written reasons for both the
majority and the dissenting judgments in the present case
makes it quite clear, as I read them, that the only ques-
tion considered in the court below was whether upon the
undisputed facts disclosed by the evidence the Bureau de
Poste du Parlement, where the letter was stolen, was a
““bureau de poste ”’ or the letter the appellant was charged
with stealing there a “lettre confiée & la poste” within
the meaning of s. 364 of the French version of the Criminal
Code or s. 2 (the interpretation section) of the Canada
Post Office Act.

St. Jacques J., who, having been deputed by the court
for the purpose, signed the formal judgment containing
the ground of dissent as above stated, sets out in his own
notes four grounds on which the appeal was heard. All
these he describes as “motifs de droit,” and states that
the facts are not in dispute. After pointing out, as to the
first two grounds relied on by the appellant, viz.: (1) The
Bureau de Poste du Parlement was not upon the evidence
“un bureau de poste au sens de la loi,” (2) The letter the
appellant was charged with having stolen was not upon
the evidence “une lettre ‘ confie & la poste’ au sens de
la l0i,” that they were in effect one and the same, His
Lordship said that there was, therefore, only one point
to be decided on the appeal, ie., “au sujet du sens qu’il
faut donner, au regard de la loi, aux mots lettre confiée
4 la poste.” He held, not only that the stolen letter fell

within the definition of a “lettre confiée & la poste ” given
38409—2%
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1987 in the interpretation section of the Canada Post Office Act
Rox  because it had been posted the previous day in the Quebec
s Kmg, City Post Office and was stolen before it had reached the
OCrogeet] addressee or other person authorized to receive it for him,
—  but also that the “ Bureau de Poste du Parlement,” though
not a regular post office, fell within the definition of
“Bureau de poste” given in the same section of that
Act as a place where “lettres confiées 3 la poste” are

received.

Létourneau J., in his notes, confirmed the convietion
for the reason that the bureau, where the letter was stolen,
was a “bureau de poste” in the sense which the Canada
Post Office Act gives to these words since that office was
undoubtedly a place where “lettres confiées & la poste”
or other mailable matter were distributed, sorted, ete.,
within the meaning of that statute.

Walsh J. concurred with the latter and the accused’s
appeal was, therefore, dismissed for the reasons indicated.

Dorion and Galipeault JJ. dissented from these con-
clugions of the majority judges on the ground that the
accused stole the letter in a place which was not a “bureau
de poste” and the letter not a “lettre confiée 3 la poste,”
within the meaning of the definition of these expressions
given in s. 2 of the Canada Post Office Act, for the reason
that upon the undisputed facts as disclosed by the evi-
dence, the so-called Parliament post office was officered and
operated entirely by appointees of the Quebec Provincial
Government, over whom the Post Office Department of
Canada had no control, and that the letter in question, at
the time it was stolen, had ceased under the provisions of
8. 2 of the Canada Post Office Act to be a post letter with-
in the meaning of that section.

Dorion J., in his notes, set out the provisions of the
Canada Post Office Act, which define “bureau de poste”
and “lettre confiée & la poste” as well as other provisions
of that Act, and also discussed a letter from the Deputy
Postmaster-General under date of March 12, 1919, addressed
to the then Postmaster of Quebec city regarding the re-
quest of the Legislative Assembly for the installation of
a post office in the Parliament Building. This letter set
forth the conditions under which the proposed office should
be instituted and the mail delivered from the Quebec city
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Post Office. Among the conditions stated were: the pro-
posed office would be a self-contained operating institution
governed by the rules and regulations of the Post Office
Department of Canada; that it would be operated and
officered by clerks appointed by authority of the Legis-
lative Assembly, who would obtain supplies of postage
stamps from the city post office and postal stations, ete.,
conveying the mail bags both ways between the Quebec
city Post Office and the Legislative Assembly without ex-
pense to the Post Office Department of Canada in any
way. The letter stated that an office of this nature would
not be recognized as a regular post office, being simply a
clearing house, as the Department could not undertake to
establish either a sub-office or a regular office in a separate
institution such as a Provincial Government building, as
all post offices have to be for the general service of the
public and under the direct control of the Department. It
was also stated that a duly authorized messenger represent-
ing all the Legislative Assembly departments would call at
the Quebec city Post Office and sign for all registered mail
for all the departments, which he would deliver as in-
structed to the several departments located in the Legis-
lative Assembly building; that the locked bag containing
the ordinary mail would be sent to the Legislative Assembly
post office where it would be distributed and messengers
from the various branches call at that post office for the
mail.

It is evident, therefore, that all the judges, who heard
the appeal in the Court of King’s Bench, treated the prob-
lem before them, viz.: whether the accused was properly
convicted of the offence with which he was charged under
8. 364 of the Criminal Code, as one which involved a ques-
tion or questions of law only inasmuch as all the faets
relating thereto were established by undlsputed and undis-
putable evidence.

In my opinion they were right in doing so. No question
was involved on the appeal as to the weight or apprecia-
tion of evidence by inference or otherwise as in Gauthier
v. The King (1), where it was held by this court, assuming
that the question whether there was any evidence to sup-
port a conviction should be deemed a question of law, the

(1) [19311 S.CR. 416.
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._13_?:7 question whether the proper inference has been drawn by
Ror  the trial judge from facts established in evidence is really
Tae Kme, DOt & question of law, but purely a question of fact for
Crood eonsidex_*ation.. The conviction of the appellant for the
——  theft with which he was charged under s. 364 of the Crim-
inal Code admittedly could not properly have been made if
the Bureau de Poste du Parlement was not a “bureau
de poste ” within the meaning of that section of the Code
and of the interpretation section of the Canada Post Office
Act, or if the letter he was charged with stealing, at the
time of the theft, was not a “lettre confie & la poste”
within the meaning of those statutory provisions, no mat-
ter what inferences may have been drawn from established
facts as to the culpability of the appellant in respect of
the commission of the theft of the letter itself. As to
whether the place where the theft was in fact committed
was or was not such a bureau de poste or the stolen letter
such a letter depends entirely on the interpretation of the
statutory provisions referred to. The letter of the Deputy
Postmaster-General of March 12, 1919, was produced by
the Crown on the trial as evidence of the conditions under
which the Bureau de Poste du Parlement was instituted
and was to be operated. As regards its meaning and effect
upon the two vital issues involved in the appeal that also
was for the decision of the trial court as a question of law.
These two questions are manifestly in my judgment ques-
tions of law alone, and two of the judges of the Court of
King’s Bench having dissented from the majority judgment
upon them, I am of opinion that the appellant has a right
to a further appeal to this court under the provisions of
s. 1023, and that the motion to quash the appeal should

be dismissed.

As to the merits of the appeal it is apparent that s. 364
of the Criminal Code creates an offence which relates to
the conduct of the postal service of Canada and that in
virtue of the provisions of s. 6 of the Code the words
“bureau de poste” and “lettre confiée & la poste ” must
be given the meaning assigned to them by s. 2 of the Post
Office Act, c. 161, R.S.C,, 1927. I am of opinion that the
definition of “bureau de poste ” given in par. (1) of that
section as embodying “a place where post letters or other
mailable matter are received or delivered, sorted, made up
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or despatched” or, as the French version states it, “ un lieu
ol les lettres confiées & la poste ou autres objets transmis-
sibles sont recus ou délivrés, distribués, triés, formés en
paquets ou expédiés,” must be taken as necessarily imply-
ing a bureau or place which is under the control and super-
vision of the Post Office Department of Canada. Other-
wise any room or place in any large business establishment
which manitains a staff for the receipt, classification, dis-
tribution, delivery or despatch of any letters brought to
the establishment by its own employees or stamped and
addressed for transit through the regular postal service
would constitute a post office within the meaning of the
Post Office Act and of s. 364 of the Criminal Code. I am
of opinion also that the definition in the same section of
the Post Office Act of the words “ post letter,” or, as it is
in the French version, “lettre confiée & la poste” and the
proviso that a letter shall be deemed a post letter from
the time of its being deposited in any post office “ to the
time of its being delivered to the person to whom it is
addressed, or so long as it remains in the post office or in
any such letter box or is being carried through the post ”
shew that the intention was that no letter should be deemed
a post letter within the meaning of the Post Office Act
unless it be in the custody and control of some post office
or branch of the postal service, which is under the direct
control of the Post Office Department of Canada.

Although the letter of March 12, 1919, from the Deputy
Postmaster-General to the Postmaster at Quebec regarding
the agreement for the establishment of the “bureau de
poste du Parlement ” says that that office would be a self-
contained operating institution governed by the rules and
regulations of the Post Office Department of Canada, its
whole tenor, in my judgment, shews that it is in no sense
a post office in the true sense of the Post Office Act, but
simply a clearing house for the reception and distribution
of outgoing and incoming mail for the convenience of the
Legislative Assembly and the Departments of the Provin-
cial Government situated in the Parliament Building. In-
deed theé letter explicitly states that an office of this nature
would not be recognized as a regular post office, “ as the
Department could not undertake to establish either a sub-
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1987 office or a regular office in & separate institution such as a

Rox  Provincial Government building, as all post offices have to
Tan ke, D€ fOr the general service of the public and under the direct
Crochot 3 control of the Department.”

—  If I am right in my construction of the two material
paragraphs of the Canada Post Office Act, it follows that
the “bureau de poste du Parlement” is not a “bureau
de poste” within the meaning of s. 364 of the Criminal
Code, and also that the letter which the defendant was
charged with stealing therein was not a “lettre confiée &
la poste” at the time of the theft in the sense of ithat
expression as given in s. 2 of the Canada Post Office Act.
The letter at that time was neither in ‘a “post office”
nor “being carried through the post,” the Post Office De-
partment’s control and responsibility of and for it having
ceased upon its delivery at the so-called “bureau de poste”
which is officered and operated by appointees of the Pro-
vincial Government entirely at the latter’s expense and
over which neither the Quebec city post office nor the Post
Office Department had any control.

For these reasons I would allow the appeal and quash
the conviction in so far as it applies to an offence against
s. 364.

Kerwin J.—The accused was charged under section 364
of the Criminal Code that he “a volé une lettre dans la
bureau de poste du parlement,” and the question is what
construction is to be placed upon the expression “un bureau
de poste” in clause (b) of section 364, which, for this pur-
pose, by virtue of section 6 of the Code, is to have the
meaning assigned to it by section 2, paragraph (I) of the
Post Office Act, R.S.C., 1927, chapter 161. That paragraph
states:— ‘

() “post office” means any building, room, post office, railway
car, street letter box, street stamp-vending box, receiving box or other
receptacle or place where post letters or other mailable matter are
received or delivered, sorted, made up or despatched,

It is to be noted that not only does it include a building,
ete., where post letters are received, ete., but also a build-
ing, ete., where other mailable matter is received, ete. By
section 2 (h):—

“mailable matter” includes any letter, packet, parcel, newspaper, book
or other thing which, by this Act or by any regulation made in pur-
suance of it, may be sent by post,
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That is “ post office ” means any building, etc., where any
letter which may be sent by post is received, ete. Now it
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cannot have been intended that any letter which may be pgmime.

sent by post is in a post office unless it is i a building,
room, ete., which building, room, ete., is under the control
of the Postmaster-General as part of the postal service of
Canada. In my opinion that is the construction to be
given to section 364 of the Code.

Section 4 of the Post Office Act enacts:—

4, There shall be at the seat of government of Canada a department,
known as the Post Office Department, for the superintendence and manage-
ment, under the direction of the Postmaster-General, of the postal setvice
of Canada,

By section 7, the Postmaster-General has authority to do
a number of things. By section 35 he has the sole and
exclusive privilege of conveying, receiving, collecting, send-
ing and delivering letters within Canada. By section 39 he
may establish one or more branch post offices.

It may be assumed that the Postmaster-General would
be justified, under his powers, in permitting certain actions
to be done to accelerate the work of the postal service
proper, such as, for instance, allowing private commercial
houses to collect all the mailable matter of its employees
and even such as has been deposited by members of the
public in receptacles provided by the concerns themselves.
He might authorize them to use a machine which would
indicate that the postage had been paid. He might permit
the inhabitants of an outlying settlement to deal with
mailable matter in various ways. He might not object to
the sign “Post Office” being used under certain condi-
tions. And it may be assumed that he could from time
to time revoke or alter any directions given, or regulations
made, by him with respect to such matters.

There is no dispute as.to what he has done in the present
case. There is in evidence a letter from the Deputy Post-
master-General to the Postmaster at Quebec, and there is
certain oral testimony bearing on the question which is
uncontradicted. To summarize from such evidence:—

1. Those engaged in what is called the Parliamentary
Post Office are employees of the Provincial Government
and not of the Post Office Department; as are also the
couriers who transport the bags between the Quebec Post
Office and the Legislative Assembly Building.

KerwinJ.
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2. There is a “ primary sorting” in the building.

3. Receipts are given for mailable matter which the
senders decide to register.

4. At one time money orders were issued although the
authority for so doing has since been withdrawn.

5. To quote from the letter of the Deputy Postmaster-

General:—

In brief, the Legislative Assembly Post Office would be a self-con-
tained operating institution governed by the rules and regulations of the
Post Office Department of Canada,

But

An office of this nature would not be recognized as a regular post
office, being simply a clearing house, as the Department could not under-
take to establish either a sub-office or a regular office in a separate
institution such as Provincial Government building, as all post offices have
to be for the service of the general public, and under the direct control
of the Department,

'The office would not be a postal station, but a clearing house, similar
to that conducted by the Federal Parliament and applicable to the
various Legislative Assemblies. In this case postal note, money orders
and savings bank business could not be put into effect, as the Assembly
Post Office would not be a regular post office, nor published in the
Canada Official Postal Guide,

Bearing in mind all these considerations, the quarters in

the Legislative Assembly Building in Quebec, set aside by
the provincial authorities, cannot be said, in my opinion,
to be part of the postal service of Canada even though
what was done was by the consent or authority of the
Postmaster-General.

However, what we are asked to do is to construe an
expression used by Parliament in deseribing an offence.
Parliament indeed has provided for various offences which
may be termed “postal offences” as, for example, sec-
tion 365 of the Code; and it has seen fit to differentiate
between the punishments that may be imposed for such
offences. We are not concerned wiht the reason for such
distinctions. Unless the courts below are correct in their
interpretation of the section under which the accused was
charged, he is entitled to have the conviction set aside.

A motion was made to dismiss the appeal for want of
jurisdiction but I am of opinion that this appeal is on
a question of law on which there has been dissent in the
Court of King’s Bench, as provided by section 1023 of the
Criminal Code. A perusal of the dissenting judgment satis-
fies me that the dissent was on the proper construction
of section 364 of the Code. There are no facts in dispute
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and it is not a “ question whether the proper inference
has been drawn by the trial judge from facts established
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in evidence ” as in.Gauthier v. The King (1). This Court ke,

had to consider what was.a question of law when the proper
construction of a statutory provision was involved in Town-
ship of Tisdale v. Hollinger Consolidated Gold Mines (2).
Referring to the finding made by the Ontario Railway and
Municipal Board that the property attempted to be assessed
was situate on “mineral land,” the judgment states at
page 323.—

It seems, as found by the Supreme Court of Ontario, that upon the
evidence adduced and the findings of the Board, we would be precluded

from interfering therewith if we agree in law with their view as to the
meaning of the statute. The construction of a statutory enactment is

Ke

4 question of law, while the question of whether the particular matter ..
or thing is of such a nature or kind as to fall within the l{egal definition N

of its term is a question of fact.
In Loblaw Groceterias Co. Ltd. v. City of Toronto (3),

the Court, at page 254, dealt with the argument that

the courts below having reached the conclusion that the land and build-
ing were used as distribution premises, this is a finding of fact with
which we ought not to interfere.

The judgment proceeds:—

But it is @ question of law that is made the subject-matter of the
right of appeal from the County Judge upon a stated case and we are
bound to determine upon the proper construction of the amendment
whether or not upon the facts stated the land and building are caught
by the increased rate of assessment,

I have not lost sight of what the Court was dealing with

in the two cases cited and I am not unaware of the danger
of relying upon statements extracted from a judgment with-
out relating them to the facts of the particular case, but
the principles therein declared appeal to me as affording
a criterion which may usefully be followed in arriving at
a conclusion in this case.
. It was stated in the dissenting judgment that while the
conviction should be set aside, the accused should be found
guilty of some other offence. The only other offence sug-
gested is one which would carry with it a sentence which
the accused has already served, and under the eircum-
stances, therefore, I would restrict our judgment to allow-
ing the appeal and setting aside the conviction.

Appeal allowed and conviction quashed.

(1) [1931] S.CR. 416. (2) [1933] 8.C.R. 321,
(3) [1936] S.C.R. 249,

rwin J.
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C. T. WARREN (PLAINTIFF)............. APPELLANT;
, AND
GRAY GOOSE STAGE LIMITED (Dz-

REsPONDENT.
FENDANT) t'vvvvvernnnnnennnnnnennnnn } S

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Jury trial—Assessment of damages in negligence action—New trial ordered
on ground that damages excessive—Jurisdiction of appellate court—
Order for new trial set aside,

Where in an action for negligence the damages have been assessed by a
jury, an appellate court has no jurisdiction in respect of the amount
awarded to rehear the case and control the verdict of the jury. The
court is not a court of review for that purpose. If, viewing the evi-
dence as a whole, an appellate court can see plainly that the amount
of damages is in law indefensible, or that the trial has been unsatis-
factory by reason of misdirection or wrongful admission or rejection
of evidence, or if it is demonstrable that the jury have or must have
misunderstood the evidence or taken into account matters which could
not legally affect their verdiet, the court may grant a new trial for
the reassessment of the damages. This is not to be taken, however,
as an exhaustive statement of the circumstances in which a new trial
may be granted for such a purpose. The verdict ought to be set
aside in any ease in which an appellate court finds it clearly estab-
lished that the jury had misunderstood or disregarded their duty.

Per Kerwin J—When an appellate court cannot agree with the jury’s
estimate of the amount of damages, “the rule of conduct” for that
court when considering whether a verdict should be set aside on the
ground that the damages are excessive, “is as nearly as possible
the same as when the court is asked to set aside a verdiet on the
ground that it is against the weight of evidence.” Praed v. Graham
(24 Q.B.D. 53) approved. '

APPEAL and CROSS-APPEAL from the judgment of
the Court of Appeal for Saskatchewan (1), reversing the
judgment of the trial judge, with a jury, awarding $5,392.30
as damages resulting from an automobile accident and order-
ing a new trial limited to the assessment of damages (unless
the parties consented to a reduction of the general damages
from $5,000 to $2,000), upon the ground that the amount
of the damages fixed by the jury was grossly excessive.

The material facts of the case and the questions at issue
are stated in the judgment now reported.

J. M. Stevenson K.C. for the appellant:

Thos. N. Phelan K.C. and Brenton O’Brien for the re-
spondent.

* PresENt:—Duff C.J. and Crocket, Davis, Kerwin and Hudson JJ.
(1) [1937] 1 W.W.R. 465,
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The judgment of Duff C.J. and Crocket, Davis and
Hudson JJ. was delivered by

Davis J—The plaintiff (appellant) was a passenger in
a public motor car owned and operated by the defendant
company -(respondent) on an occasion when the car sud-
denly left the travelled highway and went into the ditch.
The plaintiff claimed damages in this action for physical
injuries alleged to have been suffered as a result of what
occurred. Liability was denied. The action was tried with
a jury and on the answers of the jury to certain questions
submitted to them the learned trial judge entered judg-
ment against the defendant for $392.30 special damages
and $5,000 general damages. The defendant appealed to
the Court of Appeal for Saskatchewan (1) and that court
affirmed the liability but ordered a new trial limited to the
assessment of damages (unless the parties consented to a
reduction of the general damages from $5,000 to $2,000)
upon the ground that the amount of the damages fixed
by the jury was grossly excessive. Both parties appealed
from that judgment to this Court. ‘

The motor car was not a regular bus model but was an
old seven-passenger car that had been driven for 200,000
miles and had been put into service as a public conveyance.
There was evidence that the accident was caused by a
break occurring in the steering apparatus which put the
car out of control of the driver and there was evidence that
part of the steering apparatus had been severely worn and
was in a bad state of disrepair. On the other hand, there
was evidence, on behalf of the defendant, that the practice
had been to have an almost daily inspection of the car and
that the car had in fact been inspected and the steering
apparatus found in good condition three days before the
accident. The jury were of course entitled to disbelieve
this evidence if they chose. They found that the defend-
ant had been guilty of negligence and that the negligence
was “that proper inspection of the vehicle was not car-
ried out.”

At the time of the accident and for some time there-
after it is plain that the plaintiff did not regard the physical
injuries which he suffered as of very much account. He

(1) [1937]1 1 W.W.R. 465,
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was a war veteran with a progressive disability which had
led to the increase of his pension from a ten per cent
disability to a thirty per cent disability and at the time
of the acecident an application from him for a larger dis-
ability pension was pending. After the accident he con-
sulted several doctors, one after the other, over a period
of some months. His substantial claim for damages at the
trial was made upon his story that he had suffered very
considerably from headaches’ since the accident occurred
and that they had resulted in a condition of physical weak-
ness and in a lack of power of concentration on his work
which had seriously affected his earning capacity. His
business was that of an insurance adjuster. It appears
that a diet which one of the doctors preseribed for him
had counteracted the headaches but the evidence does not

disclose what effect if any the diet had upon his general
health.

Counsel for the defendant contends that there is no
liability. This contention is put firstly upon the ground
that, while the jury found negligence, the answer they gave
as to what constituted the negligence, i.e., the absence of
proper inspection of the vehicle, was not in itself negli-
gence and that the very answer negatived all other acts
of alleged negligence. We did mot require to hear counsel
for the plaintiff on this point. While it may well be that
want of inspection is not by itself negligence unless there
was either some original defect or a state of disrepair
which inspection would have disclosed, where, as here, the
evidence pointed to a known defect or condition of dis-
repair in the steering apparatus, the language of the jury
read and construed in the light of the evidence and the
charge can only be interpreted fairly as meaning that the
jury thought that a proper and sufficient inspection would
have disclosed the full extent of the faulty condition and
that its repair would have avoided the event that hap-
pened. A high degree of care is required on the part of
common carriers and the lack of inspection as found by
the jury was, in view of the evidence, plainly a sufficient
finding of negligence.

The mention of an insurance company in the case, which:
was one of the grounds of the defendant’s appeal to the
Court of Appeal for Sagkatchewan, was not pressed in that
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court, perhaps because the complaining party realized that
it was as remiss as its opponent in this regard. In any

56
1937
("]

‘WARREN

case, as the point was not pressed in the court below, it gguy Gooss

was not open to the defendant in this Court.

The main proposition advanced by counsel for the de-
fendant before us was that on the evidence no causal
relation is proved between the headaches and the accident
—that the evidence is so vague that it could not reason-
ably be concluded that the headaches were the direct result
of the accident. But there was some evidence, if believed,
sufficient to connect the headaches with the accident. The
weight of the evidence was a question solely for the jury
and in an admirably clear and direct charge the learned
trial judge put that question to the jury as “the big
question ” to be decided by them.

If you find he was not suffering from & headache before the accident
and that he struck his head on the occasion in question against the back
of the front seat of the car and has been suffering headaches since then,
it would be a fair inference that it was the blow on the head from the
back of the front seat that caused them; and in that case the evidence
of Dr. McConnell would be of some importance. But before using the
evidence of Dr. McConnell at all you must find that the headaches did
not exist before the accident and that he did not suffer from headaches
before the accident. Because the evidence of Dr. McConnell is not going
to be of any assistance to you in coming to a conclusion as to whether
he had these before or after. He says: “ Assuming the truth of his
hisbory ”; that is, assuming the truth of what the plaintiff tells him,
then he says: “The condition I found could be due to the accident.”
But he also says “The condition which I found may have existed long
before the accident.” So that as to whether he was suffering from those
injuries before the accident or whether they commenced after the acci-
dent, the evidence of Dr, McConnell does not help you one way or
the other. If you find they were non-existent before the accident, then
you consider the evidence of Dr. McConnell who says he found the third
ventricle was slightly larger than normal, that the left frontal region was
abnormal, there was a larger space than normal, and that they were
liable do cause headaches.

The jury could not have assessed the general damages
at $5,000 unless they had accepted the plaintiff’s evidence
that the headaches were the direct result of the accident
because the other complaints of the plaintiff were admit-
tedly of trifling significance. The jury’s finding of liability,
affirmed as it was by the Court of Appeal, must stand.

Once liability has been established, any views as to the
weakness of the evidence regarded from the point of view
of liability (the weight of which evidence, we repeat, was
for the jury) must not influence the Court on the amount

Sraee Lap.

DavisJ.

——
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of compensation for the injuries. While it may be that the
general damages were awarded on a generous scale, there
was no firm ground, inr our opinion, on which the Court
of Appeal was entitled to set aside the jury’s assessment.
This was essentially a case for a jury and it is quite impos-
sible for the Court to say that the amount of the damages
fixed by the jury was so large that the jury reviewing the
whole of the evidence reasonably could not properly have
arrived at that amount. Lord Wright in the House of
Lords in Mechanical and General Inventions Co. v. Austin
(1) said:

The appellate court is mever the judge of fact in & case where the
constitutional judge of fact is the jury. For the appellate court to set
aside the verdiet of a jury as being against the weight of evidence,
merely because the court does not agree with it, would, in my judgment,
be to usurp the functions of the jury and to substitute their own opinion
for that of the jury: that would be quite wrong. Much more is necessary
in order to justify the setting aside of a jury’s verdict where there is some
evidence to support it,

And at p. 377:

The jury were, as the Lord Chancellor explains, properly directed and
had all the facts fully before them. In considering their award on dam-
ages, that view of the evidence most favourable to their finding must
be taken, not the view most adverse to it, if or where two views are
competent. It is true that the damages awarded man into big figures,
but damages cannot be treated as excessive merely because they are
large. Excess implies some standard which has been exceeded.

The authorities are numerous but we might usefully
refer to the judgment of the Privy Council in McHugh v.
Union Bank of Canada (1). That was an Alberta case.
Beck, J., sitting without a jury, assessed the damages (a
mortgagee’s negligence case) at $2,800. The Alberta court
of appeal set aside the assessment but granted to the
plaintiff the option to have it referred back to the clerk
of the court at Calgary to take an account within pre-
scribed limits of what damage, if any, the plaintiff had
suffered by the negligence of the defendants. Upon appeal
to this Court, the majority (Duff and Anglin JJ. dissent-
ing) affirmed the order permitting a reference at the plain-
tiff’s option but varied the directions as to the mode of
assessing the damages. Upon further appeal to the Privy

. Council, the assessment made by the trial judge was re-

stored. Lord Moulton, who delivered the judgment of the
Board, said at p. 309:

(1) [19131 A.C. 299, (1) 119351 AC. 346 at pp. 373
and 374,
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The {ribunal which has the duty of making such assessment, whether
it be judge or jury, has often a difficult task, but it must do it as best
it can, and unless the conclusions to which it comes from the evidence
before it are clearly erroneous they should not be interfered with on
appeal, inasmuch as the courts of appeal bave not the advantage of
seeing the witnesses—a mafter which is of grave importance in drawing
conclusions as to quantum of damage from the evidence that they give.
Their Lordships cannot see anything to justify them in coming to the
conclusion that Beck J.s assessment of the damages is erroneous, and
they are therefore of opinion that it ought not to have been disturbed
on appeal. ‘

The importance of that case lies in the fact that the
assessment had been made by the trial judge himself and
the court of appeal had jurisdiction to rehear the case and
to substitute their findings for his findings. But notwith-
standing that both the court of appeal of Alberta and the
Supreme Court of Canada had seen fit to set aside the
assessment of damages made by the trial judge, the Privy
Council restored the assessment. That course undoubtedly
would not have been taken had the Privy Council not con-
cluded that the two appellate courts below had erred in
principle in interfering with the assessment made by the
trial judge.

In the case before us, however, the damages had been
assessed by a jury and the Court of Appeal had no juris-
diction in respect of the amount awarded to rehear the case
and control the verdict of the jury. The court is not a
court of review for that purpose. If, viewing the evi-
dence as a whole, the Court of Appeal can see plainly that
the amount of damages is in law indefensible, or that the
trial has been unsatisfactory by reason of misdirection or
wrongful admission or rejection of evidence, or if it is
demonstrable that the jury have or must have misunder-
stood the evidence or taken into account matters which
could not legally affect their verdict, the court may grant
a new trial for the reassessment of the damages. This, of
course, is not an exhaustive statement of the circumstances
in which a new trial may be granted for such a purpose.
The verdiet ought to be set aside in any case in which the
court finds it clearly established that the jury have mis-
understood or disregarded their duty.

In this case the jury were properly directed and had all
the facts before them and there is no reason for inferring
that they took into account any irrelevant consideration
in arriving at the amount of the damages.

38400—3
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1937 The appeal must be allowed and the cross-appeal must
WARREN be dismissed and the judgment at the trial restored, with

me Goosz €O8ts throughout.
Stace Lo,

Davisy.  KERWIN J—The cross-appeal was practically disposed of
—  on the argument. The evidence at the trial was directed
to the condition of the automobile and the answer of the
jury must be considered in view of that evidence and of
the judge’s charge. I have no doubt that so reading the

jury’s answer, it is a sufficient finding of negligence.

As to the appeal of the plaintiff on the question of the
amount of damages, I must confess that I was much im-
pressed by Mr. Phelan’s contention that there was not
shown to be any connection between the accident and the
headaches of which the plaintiff complained. That argu-
ment is based to a great extent upon the care with which
Dr. McConnell answered the questions put to him upon the
precise point. However, a perusal of the evidence since the
argument satisfies me that while Dr. McConnell was not
as emphatic as some expert witnesses in other cases, there
was no doubt as to his opinion, the reasons for which he
gave simply and clearly. The jury were entitled to give
effect to his opinion and, of course, so far as it was predi-
cated upon the symptoms of the plaintiff, as told by the
latter to the doctor, the plaintiff was in the witness box
and was heard and seen by the jury. The jury apparently
accepted the plaintiff’s story and their finding cannot be
disturbed.

Once granted these premises, I am unable to see how, on
the evidence, the amount of the verdict can be challenged.
A claim based upon headaches may be suspect but the
evidence of the plaintiff as to his loss of earnings, the fact
of the encephalographies and the prescribed diets, and the
plaintiff’s testimony as to his pain and suffering, coupled
with the evidence of Dr. MecConnell that the plaintiff
would have pain, were all questions for the jury to con-
sider. As the Lord Chancellor stated in Mechanical and

General Inventions Co. Ltd. and Lehwess v. Austen (1):

The jury were the proper constitutional tribunal to assess the damages
and it is impossible to say that they have gone so wrong that their assess-
ment must be set aside. It is not a case merely for a nominal but for
substantial damages, of which the jury were the judges.

(1) [1935] A.C. 346, at 358.
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Part of Lord Wright’s judgment in the same case, at page
374, has been transcribed and referred to by this Court
in McCannell v. McLean (1), and I think that the follow-

ing quotation from the extract,—

Thus the question in truth is not whether the verdict appeals to the
appellate court to be right but whether it is such as to show that the
jury have failed to perform their duty.

is particularly appropriate to the case at bar.

Neither from a perusal of the evidence and the judge’s
charge nor from a careful consideration of the reasons for
judgment of the learned judges in the Court of Appeal can
I conclude that the jury in this case have failed to do their
duty. With great respect I read the latter as indicating
nothing more than that the learned judges in the Court of
Appeal could not agree with the jury’s estimate of the
amount of damages, and that is not in my view a correct
method of approach. In the Mechanical and General In-
ventions case, Lord Wright, at page 378, points out that
in Praed v. Graham (2), Lord Esher had stated that “the
rule of conduect” for the appellate court when considering
whether a verdict should be set aside on the ground that
the damages are excessive,
is as nearly as possible the same as where the court is asked to set aside
a verdict on the ground that it is against the weight of evidence.

I would allow the appeal with costs throughout and dis-
miss the cross-appeal with costs.
Appeal allowed with costs.
Cross-appeal dismissed with costs.
Solicitors for the appellant: Stevenson, McLorg and Bence.
Solicitor for the respondent: Gilbert H. Yule.

(1) J1937] 8.CR. 341. ‘ (2) (1889) 24 QBD. 5.
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\1_5132 GEORGES BUSSIERES (PLAINTIFF)....... APPELLANT;
B AND -
— THE <CANADIAN EXPLORATION )
LIMITED (DEFENDANT) ........... RespoNDENT;
AND

LAMAQUE GOLD MINES LIMITED (MIs-EN-CAUSE)

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Mines and minerals—Mining prospector—Locating mintng properties and
staking them for employer—Profit-sharing contract—Remuneration
being salary, expenses and percentage of the met profits of the sale
of properties—Sale by employer to a company for fully paid no par
value shares of that company—Right of the employee to vercentage
of such shares—Valuation of such shares—* Profits.”

The appellant, a mining prospector, was employed by the respondent, a
mining company engaged particularly in the exploration of mining
properties, to locate mining properties and to cause them to be
transferred, after staking, to the respondent; he was to be paid a
salary of $150 a month and his expenses and in addition he was to be
entitled to 10 per cent of the net profits which the respondent might
make from the sale or exploitation of the staked claims which it
should acquire through his efforts. By the express terms of the con-
tract between the parties, the engagement of the appellant “at the
service of” (au service de) the respondent was to be monthly but
either one of the parties to the contract could put an end to it by
notice of fifteen days. The appellant during a period of about two
years staked some forty or more claims in the name of himself or
others and transferred or caused the same to be transferred to the
respondent. He was paid his salary of $150 a month and his expenses.
The respondent later sold forty mining claims to Lamague Gold Mines
Limited, (the mis-en-cause) for the sum of $5,000 and 150,000 fully
paid no par value shares of the capital stock of that company. The
sale was completed and the cash and share consideration received by
the respondent. Within a year of the aequisition of the 150,000 shares
and before the financing of the Lamaque Company had been com-
pleted and its shares made available to the public, the respondent,
without the knowledge of the appellant, sold to its own shareholders
(there were only sixteen of them) at the price of 7 cents a share all
the 150,000 shares of the Lamaque Company that it had acquired.
The respondent arrived at this price of 7 cents a share by taking the
actual cost of the shares to be the total expenditures of the respondent
in all its mining operations up to that date which ‘(including the
salary and expenses of the appellant) had amounted to about $15,500,
and deducting therefrom the $5,000 cash received from the Lamaque
Company. A few months thereafter, at the time of the institution of
this action, shares of the Lamaqgue Company, although not listed on. the
market, were being traded in by the public at various prices around $2

* PresENT :(—Duff C. J. and Cannon, Davis, Kerwin and Hudson JJ.



S.C.R.] SUPREME COURT OF CANADA 61

a share, 'The appellant, putting & value of $3 2 share, claimed from the 1937
respondent the sum of $45,500, being 10 per cent of the thus estimated BU;.ERES
net profits of the sale. The respondent alleged in its defence that .
the shares had only realized their actual cost and that there was no Tae
profit in the transaction. The appellant admitted at the tfrial that Canapman
eight of the forty claims had not been staked by him, and that E’iPLORATION
twenty-two of the other claims had been staked and transferred by IEED'
him but had been allowed to lapse by the respondent and subse-

quently were revived by a new staking on the part of the respondent

itself. The trial judge held that the appellant was entitled on the

basis of only ten out of forty elaims, and awarded him 10 per cent of
one-quarter of the 150,000 shares, i.e., 3,750 shares, subject to payment

by the appellant to the respondent of 10 per cent of one-quarter of the

total net expenditures of the respondent ($15,535.03 less the $5,000 cash

payment), ie., $26250, and condemned the respondent to deliver to

the appellant within fifteen days 8,750 shares of the Lamaque Com-

pany provided the appellant paid the respondent the sum of $262.50

and, in default of the respondent delivering said shares, the respondent

was condemned (on a valustion of $2 per share) to pay to the appel-

lant $7,237.50 with interest and costs. The respondent appealed from

that judgment to the Court of King’s Bench and the trial judgment

was modified by awarding the appellant only $702.85 with interest

and costs. The majority of that Court held that the appellant was

entitled to money profits but not to profits in kind (ie., in shares of

the Lamaque Company) and arrived at the money profits in the

same manner as the trial judge had but they put a value of 25 cents

instead of $2 on the shares of the Lamaque Company. The appel-

lant appealed to this Court, asking that the drial judgment be restored.

Held that the appeal should be allowed and the judgment of the trial
judge restored, the latter having made a practical application of the
profit-sharing terms of the contract to the particular facts of the case;
but the judgment of the trial judge should be varied by limiting
the recovery by the appellant to the money value of the shares
awarded the appellant as fixed by the trial judge, ie., $7,237.50. The
appellant was entitled to the valuation of $2 a share taken by the
trial judge and the price of 25 cents a share adopted by the majority
of the appellate court was not a public price. The appellant, as
between himself and the respondent, was entitled to have the shares
valued on the basis of the public sales of the Lamaque shares.

Per Duff CJ. and Davis and Hudson JJ: There is no precise legal mean-
ing to the word “profits” that can be applied in every case: the
construction to be given to the word must be governed by the facts
and circumstances of each particular case. In re The Spanish Pros-
pecting Company Limited ([1911]1 1 ch, 92), ref.

Per Cannon and Kerwin JJ.: It was open to the appellant to adduce
evidence of the value of the shares down to the date of the hearing
and to claim the highest value shown by such evidence. Such value
would represent the damages foreseen or which might have been fore-
seen when the agreement with the appellant was made. Article 1074
C.C.; Senécal v. Pauzé, 14 AC. 637; Siscoe Gold Mines Limited v,
Buyjakowsk: [1935] S.CR. 193. Senécal v. Hatton (10 LN, 50) dis-
cussed.
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APPEAL from the judgment of the Court of King’s

Bussmmss Bench, appeal side, province of Quebee, modifying the

THE

Judgment of the Superior Court, Chase Casgrain J., and

Caxapun condemning the respondent to pay the appellant the sum

EXPLORATION

LimMrTeD.

DavisJ.

of $702.85 with interest and costs, instead of the sum of
$7,237.50 with interest and costs as awarded by the trial
judge.
The material facts of the case and the questions at issue
are fully stated in the above head-note and in the judg-
ments now reported.

Aldéric Laurendeau K.C. for the appellant.
Antonio Perrault K.C. for the respondent.

The judgment of Duff C.J. and Davis and Hudson J.J.
was delivered by

Davis J—The appellant (plaintiff) is a mining pros-
pector and the respondent (defendant) is a mining com-
pany engaged particularly, as its name implies, in the
exploration of mining properties. The facts are not now in
dispute. The appellant was engaged by the respondent to
locate mining properties and to cause them to be trans-
ferred, after staking, to the respondent. He was to be paid
a salary of $150 a month and his expenses and in addition
he was to be entitled to 10 per cent of the net profits which
the respondent might make from the sale or exploitation
of the staked claims which it should acquire through his
efforts. By the express terms of the contract between the
parties, the engagement of the appellant “ at the service of ”
(au service de) the respondent was to be monthly but either
one of the parties to the contract could put an end to it by
notice of fifteen days. The appellant during a period of
about two years staked some forty or more claims in the
name of himself or others and transferred or caused the
same to be transferred to the respondent. He was paid
his salary of $150 a month and his expenses; there is no
dispute as to that. The respondent later sold forty mining
claimgs to Lamaque Gold Mines Limited (the mis-en-cause),
for the sum of $5,000 and 150,000 fully paid no par value
shares of the capital stock of that company. The sale was
completed and the cash and share consideration received
by the respondent. It may be observed in passing that
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the respondent and two other mining companies, The Teck- 1987
Hughes Gold Mines Limited and Read-Authier Mine Lim- Bossrirss
ited, became virtually a promoting syndicate of the .
Lamaque Gold Mines Limited (hereinafter for convenience _Cavapmaw
referred to as the Lamaque Company). Eﬁﬁ?ﬁw

Within a year of the acquisition of the 150,000 shares Divsd
and before the financing of the Lamaque Company had ~——
been completed and its shares made available to the public,
the respondent, without the knowledge of the appellant,
sold to its own shareholders (there were only sixteen of
them) at the price of 7 cents a share all the 150,000 shares
of the Lamaque Company that it had acquired. The
respondent arrived at this price of 7 cents a share by taking
the actual cost of the shares to be the total expenditures of
the respondent in all its mining operations up to that date
which (including the salary and expenses of the appellant)
had amounted to about $15,500, and deducting therefrom
the $5,000 cash received from the Lamaque Company.
What was in form a sale of these shares to the respondent’s
own shareholders was in substance a distribution of what
was regarded as a realized profit on the company’s capital
assets. A few months thereafter, at the time of the institu-
tion of this action, shares of the Lamaque Company were
being traded in by the public at various prices around $2
a share. Mr. Wilcox, the secretary-treasurer of the re-
spondent, denied that Lamaque shares had sold at any
time as high as $3, but he thought it possible that they
went above $2.50. He says the shares were never listed on
the market but were ““ sold over the counter. What we call
the gutter market.

The appellant was aware of the fact that forty mining
claims had been sold by the respondent for $5,000 and
150,000 shares of the Lamaque Company and demanded
from the respondent 10 per cent of the net profits on the
sale. He did not know then of the sale of the shares at
7 cents a share. The respondent took the position in its
defence of the action that the shares had only realized their
actual cost and that there was no profit at all in the
transaction.

It is perfectly plain that a device so crude and trans-

parent as that adopted by the respondent cannot defeat
the appellant’s just claim to the fruits of his contract.
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The appellant admitted at the trial that eight of the
forty claims bad not been staked by him. As to twenty-
two of the other claims the appellant said that they had
been staked and transferred by him but had been allowed
to lapse by the respondent and subsequently were revived
by a new staking on the part of the respondent itself. The
trial judge however on conflicting testimony ruled all these
twenty-two claims out, leaving the appellant entitled on
the basis of only ten out of forty claims, and awarded the
appellant 10 per cent of one-quarter of the 150,000 shares,
ie., 3,750 shares, subject to payment by the appellant to
the respondent of 10 per cent of one-quarter of the total net
expenditures of the respondent ($15,535.93 less the $5,000
cash payment), i.e., $262.50, and condemned the respondent
to deliver to the appellant within fifteen days 3,750 shares
of the Lamaque Company provided the appellant paid the
respondent the sum of $262.50 and, in default of the
respondent delivering said shares, the respondent was con-
demned (on a valuation of $2 per share) to pay to the
appellant $7,237.50 with interest and costs.

The respondent appealed from that judgment to the
Court of King’s Bench but there was no cross appeal by the
appellant. The Court of King’s Bench (Galipeault and
Walsh JJ. dissenting) modified the trial judgment by
awarding the appellant only $702.85 with interest and
costs. The majority of that Court held that the appellant
was entitled to money profits but not to profits in kind
(i.e., in shares of the Lamaque Company) and arrived at
the money profits in the same manner as the trial judge
had but they put a value of 25 cents instead of $2 on the
shares of the Lamaque Company. The appellant appeals
to this Court, asking that the trial judgment be restored.
There is no cross appeal by the respondent.

It is contended before us that the parties were in partner-
ship and that the appellant’s only remedy is dissolution
and taking of the accounts. But it is well established
that the mere sharing in profits by a servant or agent
does not necessarily create the relationship of partnership.
Where a salary is paid to a person by another in addition
to a share of profits it is strong evidence that the rela-
tion between the two is that of master and servant rather
than that of partners. Where as here there is no sug-
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gestion that the appellant was to contribute in any way
to the losses, if any, of the respondent and the contract is
obviously one of service on a monthly salary basis, it can-
not be said that the contract created a partnership between
the parties. Then it is contended that the appellant was
an employee of the respondent and as such was bound by
whatever his employer did, that was not fraudulent, and
in consequence is bound by the sale of the 150,000 shares
at the price of 7 cents each. That is an untenable proposi-
tion. Upon the facts of a case such as this, an employer
could not bind an employee by a sale such as that put
through here,

We are of opinion that the learned trial judge made a
practical application of the profit-sharing term of the con-
tract to the particular facts of the case. There is no precise
legal meaning to the word “ profits” that can be applied
in every case. The construction to be given to the word
must be governed by the facts and circumstances of the
particular case. The question of profits was rather fully
discussed in In re The Spanish Prospecting Company,
Limited. (1) Fletcher Moulton, L.J. said in part at pp.
100 and 101,

Profits may exist in kind as well as in cash. For instance, if a
business is so far as assets and liabilities are concerned in the same posi-
tion that it was in the year before with the exeeption that it has
contrived during the year to acquire some property, say mining rights,
which it had not previously possessed, it follows that those mining rights
represent the profits of the year, and this whether or not they are
specifically valued in the annual accounts.

Business men dealing fairly and in a practical way with
a profit-sharing contract such as we have in this case would
find very little difficulty in adjusting and settling the
matter but when courts are asked to work out the problem
in a strictly legal manner the problem presents real diffi-
culty. The learned trial judge in our view dealt with the
matter, in the circumstances of the case, in a practical way.

We are of opinion that the appellant was entitled to the
valuation of $2 a share taken by the trial judge. The price
of 25 cents a share adopted by the majority of the Court
of King’s Bench was not a public price. It was a pre-
arranged option price agreed upon by the promoting syn-
dicate (composed of the respondent, The Teck-Hughes

(1) [19111 1 Ch. 92.
884101
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1937 Company and the Read-Authier Company) before the
b . .

Bussizrzs 1ncorporation of the Lamaque Company for the purchase

g Of 1,800,000 treasury shares of the Lamaque Company as

Egﬁigrﬁglv part of the general financing and promotion of the new

Loares,  company. That priece cannot fairly be taken as the basis

-3 upon which the appellant’s rights are to be arrived at. The

— appellant, as between himself and the respondent, is en-

titled to have the shares valued on the basis of the public

sales of the Lamaque shares. It is contended that the

evidence of public sales is unsatisfactory in that they were

isolated transactions in more or less small amounts and

outside a listed exchange. But it comes with ill grace, we

think, from the respondent, in view of the way it dealt

with the 150,000 shares, to hew too closely to the line in

determining the amount of the real profit made by it

through the sale of the mining claims staked for it by the
appellant under the contract.

Objection was taken to the form of the Judgment at the
trial as not being susceptible of execution under the Quebec
practice. But, quite apart from the objection, there may
have been substantial changes in the market value of the
mining shares in question since the date of the delivery of
judgment at the trial two years ago, and the most con-
venient and we think proper course under the circum-
stances is to vary the trial judgment by limiting the
recovery to the money value of the shares as fixed by the
trial judge.

We would therefore allow the appeal and direct judg-
ment to be entered in favour of the appellant in the sum
of $7,237.50 with interest from the date of the judgment
at the trial, and costs throughout.

The judgment of Cannon and Kerwin JJ. was delivered
by

Kerwin J—The agreement between the parties provides
that for the work to be done by the appellant, a prospector,
for the respondent company, the latter
g'engage 3 donner au dit Georges Bussidres, en plus de son salaire, dix

pour cent du bénéfice net qu'elle réalisera sur la vente ou lexploitation
des claims qu’elle acquerra de lui ou par son entremise.

The position accepted by both parties before this Court is
that the dispute as to “dix pour cent du bénéfice net”
relates to ten mining claims only out of the forty mentioned
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by the appellant in his declaration. It is evident that the
appellant must abide by the trial judge’s finding that the
total expenses in connection with the forty claims are the
expenses to which the appellant must contribute his quarter
share; and, since the respondent has not appealed from the
judgment of the Court of King’s Bench, the real question
before us is the manner in which and the date at which the
value of certain shares must be ascertained.

These shares are shares of Lamaque Gold Mines Limited
which the respondent received, together with $5,000 in cash,
from the Lamaque Company in 1933 as the consideration
for the sale to the Lamaque Company of the forty mining
claims. The respondent had already paid the expenses in
connection with these claims and, after deducting the $5,000,
recouped itself for the balance of the expenses by dividing
the 150,000 shares of the Lamaque Company among its own
shareholders at seven cents per share. The respondent had
therefore contended in the courts below that there was no
net profit and, therefore, nothing to which the appellant
was entitled, but, in view of the fact that the Court of
King’s Bench disregarded this contention and found the
value of each share to be twenty-five cents, it is not open
to the respondent to argue that each share is not worth at
least that much.

However, the right of the appellant was to receive ten
per cent of the shares “ en nature ” and ten per cent of the
$5,000 less his one-quarter share of the expenses. I am of
opinion that this is the proper construction of the clause
in the contract, particularly considering the nature of the
work for which the appellant was engaged and also the fact
that it might reasonably be inferred that the parties were
contracting on the basis of the mining claims being dis-
posed of in quite a usual manner, i.e., for shares in a com-
pany in existence or to be formed; and therefore within
the very terms of article 1020 of the Civil Code.

By transferring the Lamaque shares to its shareholders
the respondent has rendered itself unable to fulfil its obli-
gation and it must, therefore, pay the value of these shares.
It seems futile to suggest that the value is seven cents per
share and, with respect, I am unable to agree with the
majority of the Court of King’s Bench that such value is

twenty-five cents per share. The method of arriving at
38410—1% :
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1037 the former has been explained above. As to the latter, it
Bussitmns 18 sufficient to point out that that price was fixed by an
Teg  2greement of December 15, 1932, giving the Teck Hughes
ECANADIAN Gold Mines Limited the option to purchase a certain num-
XPLORATION

Lovrmep,  Per of shares of no par value of a company not yet then
Korwin 1. formed but which in faet turned out to be Lamaque Gold
—  Mines Limited. To me that cannot possibly be any evi-
dence of the value of the shares. And in any event, I can
discover no principle upon which the appellant is limited
to the value of the shares either at the time the respondent
obtained them or at the time it divided them among its

own shareholders.

In June, 1934, the appellant demanded his proportion
of the net profits and in August, 1934, served his action.
Evidence was produced to warrant the trial judge’s finding
that on and about such latter date the value was two
dollars per share, and while I quite recognize the difference
between isolated sales of a few shares and the disposal of
a large number, no evidence was given by the respondent
to show any other value at the times just mentioned. In
my view it was open to the appellant to adduce evidence
of the value down to the date of the hearing and to claim
the highest value shown by such evidence. Such value
would represent the damages foreseen or which might have
been foreseen when the agreement with the appellant was
made. Article 1074, Civil Code; Senécal v. Pauzé; (1)
Sisco Gold Mines Limited v. Bijakowski. (2)

Respondent referred to the decision of the Privy Couneil
in Senécal v. Hatton (3), affirming the judgment of the
Court of Queen’s Bench for the province of Quebec. In
that case the trial judge had condemned the defendant
Senéeal to pay the par value of certain bonds in his pos-
session, to which the Court found the plaintiff was entitled.
The ‘Court of Queen’s Bench while maintaining the plain-
tiff’s action decided that he was entitled not to the nominal
value of the said bonds but “ considering that it is proved
in the cause that the said bonds were at the time the
appellant got the same, of the value of 25 per cent of the
face or nominal value of the said bonds,” gave judgment

(1) (1889) 14 A.C. 637. (2) [19351 S.C.R. 193,
(3) '(1886) 10 Lx. 50; M.L.R. 1, QB. 112,
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for an amount representing twenty-five per cent of the
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par value of the bonds. Chief Justice Dorion does state Bussizes

at page 116:—

Senécal was bound fo deliver the bonds, but he was not bound as the
alternative to pay the nominal value. Wha.t he was bound to do was fo
pay the market value at the time the bonds were acquired by him. This
is the doctrine of all the authors who have written upon failure to fulfil
obligations.

But Mr. Justice Ramsay, at page 119, states:—

the right of respondent on his own showing is to have 35 debentures or
their value—their greatest value—which seems to me to be 25 cents in the
dollar.

Mr. Justice Cross stated that he would be in favour of
allowing g higher value in default of the surrender of the
bonds “ on the principle that Senéeal was bound to produce
the bonds or give the highest price they were shown to be
worth,” but he did not dissent from the views of his col-
leagues as to what the evidence indicated.

In the Privy Council it is stated, at page 51 of the
report—

It has been contended that the Court of Queen’s Bench was wrong in
valuing the debentures at 25 cents to the dollar. It appears to their
Lordships that there was evidence upon which the Court were fully
justified in arriving at that conclusion. There was evidence that on the

29th of November, 1882, similar debentures were sold at 25 cents to the
dollar.

November 29th, 1882, was certainly subsequent to the
date the appellant in that case had received the bonds and
in any event there was apparently no cross-appeal by the
respondent. I believe their Lordships were not laying
down any rule contrary to that set forth in the Pauzé
case. (1) See Mignault, Vol. 5, p. 421. I take it that the
appellant before us is entitled to be allowed, in lieu of the
transfer to him of the number of shares to which he is
entitled, the highest value that the evidence discloses the
shares were worth down to the date of the hearing.

As to the defence of prescription, it is necessary to state
only that in my opinion articles 2262 and 2267 of the Civil
Code do not apply but rather article 2260 as this is a
contract for an indeterminate time.

The appeal must be allowed. The judgment of the

Superior Court

Condamne la défenderesse & lui remettre, dans les quinze jours de la
date du présent jugement, contre paiement de la somme de $262.50, 3,750

(1) (1889) 14 A.C. 637.
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actions de la Lamaque Gold Mines Limited eb, & son défaut de ce faire
dans ledit délai & Iui payer la somme de $7,237.50, avec intérét de dépens.

BUSS,‘,I_]‘ERES Without determining the question raised as to the form of

TaE

CANADIAN

the judgment, I would, in view of the time that has elapsed

ExrLorarion Since the date of that judgment substitute one for pay-

LimMrTeD.

ment by the respondent to the appellant of the sum of

KerwinJ. $7,237.50 with interest and costs.

Appeal allowed with costs.
Solicitors for the appellant: Laurendeau & Laurendeau.
Solicitors for the respondent: Perrault & Perrault.

BIRD ». BATTAGIN

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ALBERTA
Motor wehicles—Collision of motor cycle with motor car—Measure of
damages—Concurrent findings of fact in trial and appellate courts—
The Vehicles and Highways Act, 1924, c. 81, s. 47 (1).

APPEAL by the defendant from the judgment of the
Appellate Division of the Supreme Court of Alberta (1),
affirming the judgment of the trial judge, Ewing J. (2),
and maintaining the appellant’s action.

The cause of action arose out of a motor accident. The
plaintiffs are father and son, the former suing on his own
behalf and as next friend of the son, a boy of 19 at the
time of the accident. The accident consisted of a collision
between a motor car driven by the defendant and a motor-
cycle ridden by the infant plaintiff in the mining settle-
ment of Cadomin. The injuries suffered by the plaintiff
were serious, resulting in the loss of his right leg. The
trial judge found that the defendant was negligent and
that the plaintiffs were not guilty of contributory negli-
gence and awarded damages of $1,673.90 to the father
and $13,950 to the son. The appellate court, Harvey
C.J.A. dissenting, held that the evidence warranted the
trial judge’s findings and dismissed the appellant’s appeal.
Harvey C.J.A. dissented on the ground that section 47 (1)
of The Vehicles and Highways Act applied to the circum-
stances of the case.

* Present:—Duff CJ, and Crocket, Davis, Kerwin und Hudson JJ.
(1) [1937] 2 W.W.R. 365, (2) [19371 1 W.W.R. 719,
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On appeal to the Supreme Court of Canada, after hear-
ing the argument of counsel for the appellant and with-
out calling the counsel for the respondent, the Court dis-
missed the appeal with costs.

Duff C.J., speaking for the Court, delivered the following
oral judgment:
“It is not necessary, Mr. Maclean, to call on you.

“ As regards the questions of fact, they have been very
fully discussed in the course of the very thorough argu-
ment which counsel for the appellant has put before us.
We think it only necessary to say that there are concurrent
findings of fact and we really see no adequate ground for
setting these findings aside.

“ As to the statute, our view is that it has no applica-
tion to the circumstances of this case.

“The appeal is dismissed with costs.”

Appeal dismissed with costs.
Sydney Wood for the appellants.

N. D. Maclean K.C. for the respondent.

IN THE MATTER OF A REFERENCE CONCERNING

THE POWER OF HIS EXCELLENCY THE
GOVERNOR GENERAL IN COUNCIL, UNDER
THE BRITISH NORTH AMERICA ACT, 1867,
TO DISALLOW ACTS PASSED BY THE
LEGISLATURES OF THE SEVERAL PROV-
INCES, AND THE POWER OF RESERVATION
OF THE LIEUTENANT-GOVERNOR OF A
PROVINCE.

Constitutional law—B.N.4. Act, ss. 90, 55, 56, 57—Power of Governor
General in Council to disallow provincial legislation — Power of
Lieutenant-Governor to reserve for signification of pleasure of
Governor General Bills passed by legislative assembly or legislative
authority of a province.

The power to disallow provincial legislation, vested in the Governor
General in Council by s. 90 of The British North America Act,
1867, is still a subsisting power. Its exercise is not subject to any
*PregeNT:—Duff C.J. and Cannon, Crocket, Davis, Kerwin and

Hudson JJ.
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1938 limitations or restrictions, save that the power shall be exercised
— within the prescribed period of one year after the receipt of an
R%cm authentic copy of the Aet by the Governor General.
Power The fact that, as is the practice in some provinces, the Lieutenant-Gover-
OF THR nor assents to a Bill in the name, not of the Governor General but
GoverNoR of His Majesty, does not impair the legal validity of his assent, nor
n?é% does it affect the said power of disallowance vested in the Governor
70 DISALLOW General in Council,
Provinerar. Per Duff CJ. and Davis J.: The circumstance that the assent of the
Laesuarron Lieutenant-Governor acting under the authority and on behalf of the
ﬁgxﬁi Crown has been given in a form more august than that prescribed by
RESERVATION 8. 90 of the B.N. A, Act cannot impair in any way the legal validity of
OF A his assent that is expressed as the assent of the Sovereign, which in
ngvﬁlfv‘:)? truth, in point of law, it is and is intended to be; and this practice
oF A is of no relevancy touching the law governing the matters now in
PRrovINCE. question, which is to be ascertained from the enactments of the B.N.A.
— Act.

As to that practice (assenting in the name of the King), Kerwin J. was
of opinion that it is the correct practice, Crocket J. was inclined
to the same opinion. Hudson J, was of opinion that the practice
is justified. (All three were of opinion that assent in the Governor
General’s name would have the same effect).

The power to reserve, for the signification of the pleasure of the
Governor General, Bills passed by the legislative assembly or legis-
lative authority of a province, wvested in the Lieutenant-Governor
by s. 90 of The British North America Act, 1867, is still a subsist-
ing power. Its exercise is not subject to any limitations or restric-
tions, save that the discretion of the Lieutenant-Governor shall be
exercised subject to any relevant provision in his Instructions from
the Governor General.

Liquidators of the Maritime Bank v. Receiver-General of New Bruns-
wick, [1892] A.C. 437; In re The Initiative and Referendum Act,
[1919]1 A.C. 935; Bonanza v. The King, [1916] 1 A.C. 566; British
Coal Corpn. v. The King, [1935]1 A.C. 500; Wilson v. E. & N. Ry.
Co., [1922] 1 AC. 202, at 209, 210; Bank of Toronto v. Lambe, 12
App, Cas. 575, at 587, and other cases, discussed or referred to. The
Statute of Westminster (1931) 22 Geo V. (Imp.), c. 4, discussed,

REFERENCE, by Orders of the Governor General in
Council, of the following questions of law to the Supreme
Court of Canada for hearing and consideration, pursuant to
8. 55 of the Supreme Court Act, R.S.C., 1927, ¢. 35:—

1. Is the power of disallowance of provincial legislation,
vested in the Governor General in Council by section
90 of the British North America Act, 1867, still a
subsisting power?

2. If the answer to question 1 be in the affirmative, is
the exercise of the said power of disallowance by the
Governor General in Council subject to any limita-
tions or restrictions and, if so, what are the nature
and effect of such limitations or restrictions?
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3. Is the power of reservation for the signification of the
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pleasure of the Governor General of Bills passed by Rm:m}m

the legislative assembly or legislative authority of a
province vested in the Lieutenant-Governor by sec-
tion 90 of the British North America Act, 1867, still
a subsisting power?

re THE
Powzr
OF THE

GoOVERNOR

GENERAL

1§y CounciL
70 DISALLOW

4. If the answer to question 3 be in the affirmative, is Provincnn

the exercise of the said power of reservation by the

LEcrsuaTion

AND THE

Lieutenant-Governor subject to any limitations or _FPoweror

restrictions, and if so, what are the nature and effect
of such limitations or restrictions?

The (unanimous) answers of the Court to the said ques-
tions, as certified to His Excellency the Governor General
in Council, were as follows:—

1. The first question referred is answered in the affirma-

tive;

2. The second question referred is answered in the nega-

tive, save that the power of disallowance shall be

exercised within the prescribed period of one year
after the receipt of an authentic copy of the Act by
the Governor General;

3. The third question referred is answered in the affirma-
tive;

4. The fourth question referred is answered in the nega-
tive, save that the discretion of the Lieutenant-
Governor shall be exercised subject to any relevant
provision in his Instructions from the Governor
General.

Certain Acts of the Legislature of the Province of
Alberta (assented to on August 6, 1937, and intituled
respectively: “ An Act to Provide for the Regulation of
the Credit of the Province of Alberta”; “An Act to
Provide for the Restriction of the Civil Rights of Certain
Persons ”’; and “ An Act to Amend the Judicature Act”)
were, by Order of the Governor General in Council, dated
August 17, 1937 (P.C. 1985), disallowed, which disallow-
ance was duly signified. The Government of the Province
of Alberta challenged the constitutional right and com-
petency of the Governor General in Council to disallow
the legislation, on the ground that the power of disallow-
ance, which the Governor General in Council had professed
to exercise, no longer exists. Therefore the above ques-

RESERVATION

OF A

LIEUTENANT-

GOVERNOR
OF A
ProvinNce.
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1938 tions 1 and 2 were (by Order in Couneil, P.C. 2715) referred
Rurmuncn 88 aforesaid. The above questions 3 and 4 were added (by
Pl Order in Council, P.C. 2802) at the request of the Govern-

rrEn ment of th_e Province of Alberta.

Genmra.  Due notice of the hearing of the Reference (in accord-
INGOUNGL g1ce with an order of this Court) was given to the Attor-
Ill;xz;:ilxgﬁ neys-General of the several Provinees of Canada.

axvrae A, Geoffrion K.C., J. Boyd McBride K.C., and C. P.

Rﬁ;’;ﬁ’vﬂfgﬁ}, Plaxton K.C. for the Attorney-General for Ca;na,da

OF A

Luworenant- O. M. Biggar K.C. and J. J. Frawley K.C. for the

GO‘@“;“"“ Attorney-General for Alberta.

ProviNee. (. A. MacLean attended on behalf of the Attorney-
General for British Columbia, but did not take part in
the argument).

The judgment of the Chief Justice and Davis J. was
delivered by

TraEe Ca1er JusticE—The answers to the questions re-
ferred to us depend in substance upon the construction of
sections 55, 56, 57 and 90 of the British North America Act.
We think there is nothing to be gained by a verbal analysis
of those sections. The plain effect of section 90 is that

what has been laid down as to the Dominion Parliament in regard to
. . . the assent to Bills, the disallowance of Acts, and the signification
of pleasure on Bills reserved, is to extend and apply to the Legislatures
of the several Provinces as if these provisions were re-enacted and made
applicable in terms to the respective Provinces and their Legislatures,
with the substitution of the Lieutenant-Governor of the Province for the
Governor General, of the Governor General for the Sovereign and for a
Secretary of State (In re The Initiative and Referendum Act (1)). -

The alternative construction, in support of which every-
thing that could be said for it with any degree of plausibility
was lucidly put before us by Mr. Biggar, involves the
conclusion that the Governor General has never possessed
authority to disallow provinecial legislation; and that the
authority of a Lieutenant-Governor to reserve bills pre-
sented to him for assent is a power to reserve such bills for
the signification of the pleasure of the Sovereign himself
and not that of the Governor General.

This is a novel view put forward now for the first time
since the British North America Act came into force.
Many provincial statutes have been disallowed in the period

(1) 19191 AC. 935, at 942.
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which has elapsed since July 1st, 1867, and bills have been 1938
reserved to be dealt with by the Governor General which RerezeNce
have been dealt with accordingly; and the regularity of I¢THE
these proceedings has never before been challenged. The orrem
power of disallowance by the Governor General has been Ggymran
recognized in at least two judgments of the Privy Council mvCouNcw

(Bank of Toronto v. Lambe (1), and Wilson v. E. & N. Sarment,
Railway Co. (2).) LEGISLATION

AND THE

Powrr oF
One argument advanced is that the literal construction Resmmvamon

of section 90 is inconsistent with the reasons for judgment ; %%
given on behalf of the Judicial Committee by Lord Watson Governor
in The Liquidators of the Maritime Bank of Canada V. prormca.
The Receiver-General of New Brunswick (3) and by Lord | FOJ
Haldane in In re The Initiative and Referendum Act (4). —
The question before the Board in the first of those appeals

was whether the debt of a bank, in respect of public moneys

of a province deposited in the name of the Receiver-General

of a province, was entitled to payment in full, over other
depositors who were simple contract creditors of the bank,

as a Crown debt to which priority attaches by virtue of the
prerogative. It was pointed out that previous decisions

of the Board had already settled that the territorial rights

assigned by section 109 to the provinces became, after the
enactment of the B.N.A. Act, vested in Her Majesty as the
Sovereign head of the province for the benefit of the
province and subject to the control of its legislature. As

those decisions rested upon the general recognition of “ Her
Majesty’s continued sovereignty under the Act of 1867,” it
appeared to their Lordships that the revenues of Her

Majesty other than territorial revenues, assigned to the
provinces by section 126, were vested in the Crown in the

same sense. That was the preeise point decided, but the
judgment of Lord Watson contains an exposition of the
relation between the Sovereign and the Provinces which

is relied upon by Alberta on this reference. The argument,

which appears to have been addressed on behalf of the
appellants to their Lordships in that appeal, that the
Lieutenant-Governor, neither in legislative nor in execu-

(1) (1887) 12 App. Cas. 575, at  -(3) [1802] A.C, 437.
587.

@) 119221 1 AC. 202, at 209, (4) [1919] AC. 935.
210.
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1988 tive acts, represented the Crown was rejected on grounds
Rermmoves Which are summed up in this paragraph (p. 442):

i.’eo% It is clear, therefore, that the provincial legislature of New Bruns-

orrar  wick does not occupy the subordinate position which was ascribed to it
GoverNorR in the argument of the appellants. It derives no authority from the
GENERAL  Govemnment of Canada, and its status is in no way amalogous to that of

Tléq ]%gfg‘gg‘v a municipal institution, which is an authority constituted for purposes
Provinciar, of local administration, It possesses powers, not of administration merely,

LreistarioNn but of legislation, in the strictest sense of that word; and, within the
ANDTHE  Jimits assigned by section 92 of the Act of 1867, these powers are exclu-

RIE’:;;\E:T%N sive and supreme, It would require very express language, such as is

OF A not to be found in the Act of 1867, to warrant the inference that the
Lmmurenane- Imperial Legislature meant to vest in the provinces of Canada the right
GoverNor  of exercising supreme legislative powers in which the British Sovereign
PB:VI;::TCE. was to have no share,
Duict. In In re The Initiative and Referendum Act (1), the
—  Board had to consider whether legislation which, as it was
held, would compel the Lieutenant-Governor to submit a
proposed law to a body of voters distinet from the Legis-
lature, and would render him powerless to prevent it be-
coming an actual law if approved by those voters, was
invalid. In the course of the judgment delivered by Lord
Haldane on behalf of the Judicial Committee, the judg-
ment and the reasons in The Ligquidators of the Maritime
Bank case (2) were recognized by the Board as laying
down the governing principles in respect of the relation of
the Crown to the provinces. In substance, these judg-
ments declare that, in the appointment of a provincial
Governor, the Governor General in Council under section
58 is acting as the Executive Government of the Dominion
which, by section 9 of the statute, is declared to be vested
in the Queen; in other words,
the act of the Governor General and his Council in making the appoint-
ment is, within the meaning of the statute, the act of the Crown.
Lord Watson proceeds:
a Lieutenant-Governor, when appointed, is as much the representative of
Her Majesty for all purposes of provincial government as the Governor
General himself is for all purposes of Dominion government (Liquidators
of the Maritime Bank v. The Receiver-General of New Brunswick (3)).
The act of a Lieutenant-Governor in assenting to a bill
or in reserving a bill is the act of the Crown by the Crown’s
representative just as the act of the Governor General in
assenting to a bill or reserving a bill is the act of the Crown.

(1) 119191 A.C. 935. (2) 118921 A.C. 437.
(3) [1892] A.C. 437, at 443,
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There is nothing, however, in all this in the least degree 1938
incompatible with a Lieutenant-Governor reserving a bill pyrerexcs
for the signification of the pleasure of the Governor General Te THE
who is the representative of the Crown or in the disallow- oprm
ance of an Act of the Legislature by the Governor General GV

acting on the advice of his Council who, as representing the v Counem

. . . 70 DisArrow
Sovereign, constitutes the executive government for Canada. Provincrar

. : : . LEec1sLaTion
It seems proper in this connection to call attention to ™) ras

the functions of the Dominion Government respecting the RE&@;*T%N
appointment and the removal of a Lieuteant-Governor. By~ oga
section 58 of the B.N.A. Act, the Lieutenant-Governor is L%gmg:'
appointed by the Governor General in Council by instru- _ ora
ment under the Great Seal of Canada. His commission PBTCE'
runs in the name of the Sovereign, just as the commissions DPufC.J.
of other great officers of state (appointed by the same
authority under such instruments) run in the name of the
Sovereign. But his Instructions emanate from the Governor

General and it is the Governor General in Council who
determines their character; and in assenting to bills, with-

holding assent, and reserving bills for the signification of

the Governor General’s pleasure, he exercises his diseretion

subject to the Instructions of the Governor General. He

holds office during the pleasure of the Governor General

(sec. 59). His salary is fixed and provided by the Parlia-

ment of Canada.

It is true it appears to have been the practice in Alberta
and in some of the other provineces, although the practice
is not uniform, for the Lieutenant-Governor to assent to
bills in the name, not of the Governor General, but of His
Majesty. The circumstance, however, that the assent of
the Lieutenant-Governor acting under the authority and
on behalf of the Crown has been given in a form more
august than that prescribed by the statute could not, of
course, impair in any way the legal validity of his assent
that is expressed as the assent of the Sovereign, which in
truth, in point of law, it is and is intended to be; and this
practice is of no relevancy touching the law governing these
matters which is to be ascertained from the enactments of
the B.N.A. Act.

That the Lords of the Privy Council did not consider the
principles enunciated in the two judgments just discussed
implied as a consequence any qualification of the ex facie
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1333 meaning of section 90 seems to follow from the tenor of
Rersrence the passage quoted in the first paragraph of this judgment
Poien  irom that of Lord Haldane in the later of the two appeals.

OF THE We come now to the precise questions submitted which
%‘,’;ﬁ:ﬁﬁ“ are, as to both disallowance and reservation: Is the power
Tlggl‘;‘gg; still a subsisting power and, if so, is it subject to any limita-
Provinerar  tions or restrictions?
Lﬁ‘i‘fﬁ;‘;ﬁ“ We are not concerned with constitutional usage. We

R};’é’gﬁﬁfﬁﬁn are concerned with questions of law which, we repeat, must
ora  be determined by reference to the enactments of the
LIvIeaxt- British North America Acts of 1867 to 1930, the Statute of
ora  Westminster, and, it might be, to relevant statutes of the
PROVINGE.  Pyrliament of Canada if there were any.
Duff CJ. Section 90 which, with the changes therein specified,
~ re-enacts sections 55, 56 and 57 of the B.N.A. Act, is still
subsisting. It has not been repealed or amended by the
Imperial -Parliament and it is quite clear that, by force
of subsection 1 of section 7 of the Statute of Westminster,
the Dominion Parliament did not acquire by that statute,
any authority to repeal, amend or alter the British North
America Acts. Whether or not, by force of section 91 (29)
and section 92 (1) of the B.N.A. Act, the Dominion Parlia-
ment has authority to legislate in respect of reservation,
it is not necessary to consider because no such legislation
has been passed.
The powers are, therefore, subsisting. Are they subject
to any limitation or restriction?

Once more, we are not concerned with constitutional
usage or constitutional practice. Nor is it necessary to con-
sider whether the Parliament of Canada, though not com-
petent to repeal or amend section 90 of the British North
America Act, possesses authority by legislation to dictate
the form or the substance of the Instructions to the Lieu-
tenant-Governors as touching the reservation of bills or
the rules and principles by which the Governor General is
to be guided in exercising the power of disallowance. Here
again, there is no pertinent legislation.

As to disallowance, it was said in the judgment of the
Judicial Committee in Wilson v. E. & N. Railway Co. (1),
“TIt is indisputable that in point of law the authority is
unrestricted.”

(1) [1922]1 1 A.C. 202, at 210,
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As to reservation, the statute in express terms (section 1988
- . . . ——
55, as re-enacted by section 90) imposes on the Lieutenant- Rusmrencs

Governor the duty to declare either that he assents to a Posron
bill presented to him, or that he withholds assent, or that orrer
he reserves the bill for the signification of the Governor {FENOF

General’s pleasure. He is to act, the statute says, “ accord- v Couvem

ing to his discretion, but subject to the provisions of this Tﬁgﬁﬁiﬂ
Actandto . . . . Instructions” of the Governor General. LEGISLATION

AND
There is nothing in the British North America Act con- Powsn or
trolling this discretion; nor is there any other statute having R'ESE:; e

any relevancy to the matter. L%‘éﬁgﬁg
The power of reservation is subject to no limitation or — ora
restriction, except in so far as his discretion in exercising FROVINCE.
it may be controlled or regulated by the Instructions of DuffCJ.
the Governor General and it is not suggested that the
Instructions contain anything of that character.
The conclusion, therefore, is that the power of disallow-
ance and the power of reservation are both subsisting
powers, and that the former is subject to no limitations
or restrictions and the latter only to the restriction that
the discretion of the Lieutenant-Governor shall be exer-
cised subject to the Governor General’s Instructions.
CannoN J—The following questions were referred by
His Excellency the Governor General in Council to this
Court for hearing and consideration, pursuant to section
55 of the Supreme Court Act:—
1. Is the power of disallowance of provincial legislation, wvested
in the Governor General in Council by section 90 of the British North
America Act, 1867, still a subsisting power?
2. If the answer to Question 1 be in the affirmative, is the exercise
of the said power of disallowance by the Governor General in Council
subject to any limitations or restrictions and, if so, what are the nature
and effect of such limifations or restrictions?
3. Is the power of reservation for the signification of the pleasure
of the Governor General of bills passed by the legislative assembly or
legislative authority of a province vested in the Lieutenant-Governor by
section 90 of the British North America Act, 1867, still a subsisting
power?
4. If the answer to Question 3 be in the affirmative, is the exercise
of the said power of reservation by the Lieutenant-Governor subject
to any limitations or restrictions, and if so what are the nature and
effect of such limitations or restrictions?
It appears that these references were deemed advisable
as a result of difficulties between the Dominion and the
province of Alberta, following the disallowance by the

Governor General of three acts passed on August 6th, 1937,
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133({ by the legislature of Alberta. The other Provinces, although
Rermeence  duly notified, did not take part in the argument.

Poamt After hearing counsel for the Dominion and the prov-

ortee ince, I have without hesitation reached the conclusion

%ﬁf;ﬁx that the four questions should be answered respectively

¥ CouNCeIL gg follows :—
70 DisaLLow

Provinetill  Question 1. Yes. The power of disallowance is and

LucisLATION . .
axpree  remains in full vigour.

P . .
Reommasox  Question 2. The power of disallowance by the Governor

Losoe General in Council is subject to no limitation or restriction
Govervor Whatsoever, save that it has to be exercised within the

Proenca, Deriod of one year after receipt of the Act by the Governor
General.

Question 3. Yes. The power of reservation is and remains
in full vigour.

Question 4. The exercise of the power of reservation
by the Lieutenant-Governor is subject to no limitation or
restriction whatsoever, save that the Lieutenant-Governor
is, under the terms of sec. 90 of the British North America
Act, required to exercise the power “according to his dis-
cretion but subject to the provisions of the said Act and
to the Governor General’s instructions.”

And I now proceed to give my reasons for reaching the
above conclusions:—

1. The Province of Alberta having raised the con-
troversy, it may be relevant to note that the Alberta Act,
4-5 Ed. VII (Canada) ¢. 3, sec. 3, provides as follows:—

8. The provisions of The British North America Acts, 1867 to
1886, shall apply to the province of Alberta in the same way end to
the like extent as they apply to the provinces heretofore comprised in
the Dominion, as if the said province of Alberta had besn one of the
provinces originally united, except in so far as varied by this Act and
except such provisions s are in terms made, or by reasonable intend-
ment may be held to be, specially applicable to or only to affect ope
or more and not the whole of the said provinces.

2. The provisions of the British North America Act to
be considered read as follows:—

55. Where a Bill passed by the Houses of the Parliament is presented
to the Governor General for the Queen’s Assent, he shall declare, accord-
ing to his Discretion, but subject to the Provisions of this Act and to
Her Majesty’s Instructions, either that he mssents thereto in the Queen’s
Name, or that he withholds the Queen’s Assent, or that he reserves
the Bill for the Signification of the Queen’s Pleasure.

56. Where the Governor General assents to a Bill in the Queen’s

Name, he shall by the first convenient Opportunity send an authentic
Copy of the Act to one of Her Majesty’s Principal Secretaries of State,

Ca/-n;)—n J.
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and if the Queen in Council within Two Years affer Receipt thereof by 1938
the Secretary of State thinks fit to disallow the Act, such Disallowance REW—J'
(with a Certificate of the Secretary of State of the Day on which ths T?:;I‘ECE
Act was received by him) being signified by the Governor General, by Powsr
Speech or Message to each of the Houses of the Parliament or by orFTHE

Proclamation, shall annul the Act from and after the Day of such GoverNOR
GENERAL

Signification. IN CoUNCIL
57. A Bill reserved for the Signification of the Queen’s Pleasure shall ro DisarLow
not have any Force unless and until within Two Years from the Day ProvINCIAL
on which it was presented to the Governor General for the Queen’s Liﬁil‘,:;om.
Assent, the Governor General signifies, by Speech or Message to each of Powgror
the Houses of the Parlinment or by Proclamation, that it has received REsERvATION

the Assent of the Queen in Council. OF A
LIBUTENANT-

An Entry of every such Speech, Message, or Proclamation shall Governor
be made in the Journal of each House, and a Duplicate thereof duly OF A
attested shall be delivered to the proper Officer to be kept among the ProvINGE.
Records of Canada. Cannon J.
90. The following Provisions of this Aect respecting the Parliament _
of Canada, namely,—the Provisions relating to Appropriation and Tax
Bills, the Recommendation of Money Votes, the Assent to Bills, the
Disallowance of Acts, and the Signification of Pleasure on Bills reserved,—
shall extend and apply to the Legislatures of the several Provinces as if
those Provisions were here re-enacted and made applicable in Terms to
the respective Provinces and the Legislatures thereof, with the Sub-
stitution of the Lieutenant-Governor of the Province for the Governor
General, of the Governor General for the Queen and for a Secretary
of State, of One Year for Two Years, and of the Province for Canada.

3. Blending the three sections with the directions of
sec. 90, we find:—

(a) Where a Bill passed by the House or Houses of the Legislature
is presented to the Lieutenant-Governor of the Province for the Governor
General’s Assent, he shall declare, according to his Discretion, but subject
to the Provisions of this Act and to the Governor General’s Instructions,
either that he assents thereto in the Governor General’s Name, or that
he withholds the Governor General’s Assent, or that he reserves the Bill
for the Signification of the Governor General’s pleasure.

(b) Where the Lieutenant-Governor of the Province assents to a
Bill in the Governor General’'s Name, he shall by the first convenient
Opportunity send an authentic Copy of the Act to the Governor General,
and if the Governor General in Council within One Year after Receipt
thereof by the Governor General thinks fit to disallow the Act, such
Disallowance (with a Certificate of the Governor General of the Day
on which the Act was received by him) being signified by the Lieutenant-
Governor, by Speech or Message to the House, or, if more than one,
to each of the Houses of the Legislature, or by Proclamation, shall
annul the Act from and after the Day of such Signification.

ey A Bill reserved for the Signification of the Governor General's
Pleasure sball not have any Force unless and until within One Year
from the Day on which it was presented to the Lieutenant-Governor
for the Governor General’s Assent, the Lieutenant-Governor signifies
by Speech or Message to the House, or, if more than one, to each of
the Houses of the Legislature or by Proclamation, that it has received
the Assent of the Governor General in Council.

38410—2
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An Entry of every such Speech, Message, or Proclamation shall be
made in the Journal of the House, or of each House, if more than one,
and & Duplicate thereof duly attested shall be delivered to the proper
Officer to be kept among the Records of the Province.

4. It was accepted as common ground, at the hearing,
that the statutory provisions are clear and that they are
unrepealed. Counsel for Alberta agreed entirely with
counsel for the Dominion that, when the directions given
by section 90 are carried out in connection with sections 55
to 57, we get a perfectly clear statutory direction. One
must reach the conclusion that these provisions must be
given full force and effect, unless they have been amended
by the Imperial Parliament. Far from doing so, the Statute

of Westminster (1931), 22 Geo. V, Imp. ch. 4, sec. 7, enacts:

7. (1) Nothing in this Act shall be deemed to apply to the repeal,
amendment or alteration of the British North America Acts, 1867 to 1930,
or any order, rule or regulation made thereunder.

(2) The provisions of section two of this Act shall extend to laws
made by any of the Provinces of Canada and to the powers of the
legislatures of such Provinces,

(8) The powers conferred by this Act upon the Parliament of
Canada or upon the legislatures of the Provinces shall be restricted to
the enactment of laws in relation to matters within the competence of
the Parliament of Canada or of any of the legislatures of the Provinces
respectively, .

In my opinion these enactments would give new force,
if necessary, to the existing provisions of the British North
America Act and preserve them. The Imperial Conferences
mentioned in the Alberta factum could not and did not
purport to change the law. Moreover, the resolutions of
these conferences do not apply to the right of the federal
government to disallow or to the right of the Lieutenant-
Governor to reserve, but to the right of the Governor
General to reserve and to the right of the Imperial Govern-
ment to disallow.

5. Both powers have been often exercised in practice and
the Lieutenant-Governors instructed accordingly. All the
jurisprudence that has been quoted is to the same effect.

The Judicial Committee, in Wilson v. Esquimalt and
Nanaimo Ry. Co. (1), said, as regards the federal power
of disallowance: “It is indisputable that in point of law
the authority is unrestricted.” How and when the power
is to be exercised is a matter to be determined by the
Governor General in Couneil.

(1) 11922] 1 AC. 202, at 210.
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6. It may be added, although it is not by itself a decisive liﬁi
consideration, that chapter 2 of the Revised Statutes of Rermmmwce
Alberta (1922) provides that in case of reservation by I¢THE

the Lieutenant-Governor of a bill for the assent of the EI?VTV;E

Governor General, the clerk of the legislative assembly %‘;ﬁ:ﬁ‘ﬁ
shall endorse thereon the date when the Lieutenant- ;g&gﬁ%
Governor has signified that the same was laid before the Provovcraw
Governor General and that the Governor General was “ZosLATON
pleased to assent to the same. In the case of an Act of LOVEROF

the province which has been reserved and afterwards  ora
. . . . IEUTENANT-
assented to, provisions are made for the coming into force™ Goymenor

of the legislation. Provica,

7. An additional reason for the preservation of this power ¢, 7
of disallowance of provincial statutes is its necessity, —
more than ever evident, in order to safeguard the unity of
the nation. It may become essential, for the proper work-
ing of the constitution, to use in practice the principle of
an absolute central control which seems to have been con-
sidered an essential part of the scheme of Confederation;
this control is found in the Lieutenant-Governor’s power
of reservation and the Governor General in Council’s power
of disallowance.

Crocker, J—I take it that questions 1 and 2 submitted
on this reference concern only the power of the Governor
General in Council to disallow provineial legislation, that
is to say, Acts passed by the Legislatures of the several
Provinces of Canada, which have been assented to by their
respective Lieutenant-Governors. The form of question 1
apparently assumes that s. 90 of the British North America
Act vested this power of disallowance in the Governor
General in Council and merely asks if that power is still a
subsisting power. '

I am of opinion, not only that the clear and indisputable
effect of s. 90, as the question assumes, was t0 vest the
power of disallowance of provineial legislation in the Gov-
ernor General in Council, but am of opinion also that
that power still subsists, precisely as it has subsisted since
the coming into forece of the British North America Act
in 1867, unimpaired by the Statute of Westminster, 1931,

38410—2%
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1938 or any other enactment of the Imperial Parliament. The

Rurmmencn Statute of Westminster itself expressly declares by s. 7:—
re THE
Power Nothing in this Act shall be deemed to apply to the repeal,

OFTHE  amendment or alteration of the British North America Acts, 1867 to

GOVERNOR } ot ' ] :
Cax 1930, or any order, rule or regulation made thereunder.

1N Councin

ro Dsarzow 1vone of the British North America Acts passed by the
E;&gﬁgfﬁ Imperial Parliament after the enactment of the prinecipal
axoree  Act of 1867, viz: the Act of 1871, c. 28, respecting the
RLOWEROF octablishment of new Provinees in Canada; the Act of
L 1886, c. 35, as to the representation in the Parliament of
Goverxor Canada of territories not then forming part of any Province
Promca, but forming part of the Dominion; the Act of 1915, ¢. 45,
Onoo,y Increasing the number of senators; thg {&o‘o of 19_)16, c. 19,
— " extending the duration of the then existing Parliament of
Canada; and the Act of 1930, c. 26, confirming certain
agreements between the Government of Canada and the
western Provinces, purport to alter in any manner, either
the respective legislative powers of the Dominion or of
the Provinces, or the administrative prerogative of the
Governor General in Council in relati