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' EXPROPRIATION— Continucd.

170, 172.] On a petition to the Superior Court,
praying that a railway company be ordered to
pay into the hands of the prothonotary of the

uperior Court a sum equivalent to six per cent
on the amount of an award previously deposited
in court under sec. 170 of the Railway Act, and
praying further that the company should be
enjoined and ordered to proceed to confirmation
of title with a view to the distribution of the
money, the company pleaded that the company
had no power to grant such an order and that
the delays in proceeding to confirmation of title
had been caused by the petitioner who had un-
successfully appealed to the higher courts for an
increased amount. Held, reversing the judg-
ment of the court below, that by the terms of
gec. 172 of the Railway Act it is only by the
judgment of confirmation that the question of
additional interest can be adjudicated upon.
Held, further, that assuming the court had jur-
isdiction, until a final determination of the con-
troversy as to the amount to be distributed the
railway company could not be said to be guilty
of negligence in not obtaining a judgmens in
confirmation of title. Railway Act, sec. 172.
Fournier J. dissenting. TRE ATLANTIC & NorTH-
WEST RAILWAY Co. . JUDAH 231

2——Arbitration on—Award by
JSerence with on appeal

See ARBITRATION AND AWARD 1.

magority—Initer-
—_ — 390

FORESHORE—44 Vic. ¢. 1 sec. 18— Powers of
Canadian Pacific Railway Company to take and
use foreshore—49 Vic. ¢. 32 (B.C.)—City of Van-
couver—Rught to extend streets to deep water—
Crossing of railway - Jus publicum—Implied ex-
tinction by statute—Injunciion.] By 44 Vie.c. 1,
gec 18, the Canadian Pacific Railway Company
“ have the right totake, use and hold the beach
and land below high water mark, in any stream,
lake, navigable water, gulf or sea in so far ag
the same shall be vested in the crown and shall
not be required by the crown, to suchextent as
shall be required by the company for its rail-
way and other works as shall be exhibited by a
map or plan thereof deposited in the office of the
Minister of Railways.”” By 50 & 51 Vic.c. 56, sec. 5,
the location of the company’s line of railway be-
tween Port Moody and the City of Westminster,
including the foreshore of Burrard Inlet, at the
foot of Gore Avenue, Vancouver City, was rati-
fied and confirmed. The act of incorporation
of the City of Vancouver, 49 Vic,, c. 32, sec. 213
(B.C.) vests in the city all streets, highways,
&c.,and in 1892 the city began the construction
of works extending from the foot of Gore Avenue,
with the avowed object to cross the railroad
track ata level and obtain access to the har-
- bour at deep water. On an application by the
railway company for an injunction to restrain
the city corporation from proceeding with their
work of construction and crossing the railway :
Held, affirming the judgment of the court be-
low, that as the foreshore forms part of the land
required by the railway company, as shown on
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FOREBSHORE- Continued.

the plan deposited in the office of the Minister-
of Railways, the juspublicum to getaccess to and
from the water at the foot of Gore Avenue is
subordinate to the rights given to the railroad
company by the statute (44 Vic. ¢. 1, sec. 18 a)
on the said foreshore, and therefore the injunc--
tion was properly granted. CiTY oF VANCOUVER
». CANADIAN Paciric Rammway Co. — 1
FRAUDULENT PREFERENCE — [nsolvency—
Transfer of insolvent's property to creditor—
Knowledge of creditor—Arts. 1035, 1036, 1169
— — — — — — 530

See DEBTOR AND CREDITOR 2

GAME LAWS — Province of Quebec—Game

killed out of season—Seizure of furs—Search war-

rant—Justice of the Peace—dJurisdiction— Writ of

prokibition—R.S.Q. Arts. 1405, 1409 415
See PRACTICE 4.

‘¢ PROHIBITION.

GUARANTERE — Construction of agreement—
Guarantee.] A., a wholesale merchant, had
been supplying goods to C. & Co. when, be-
coming doubtful as to their -credit, he insisted
on their account being reduced to ¥5,000 and
security for further credit. W., who had in-
dorsed to secure a part of the existing debt,
thereupon gave A. a guarantee in the form of &
letler, as follows:—‘‘ I understand that you are
prepared to furnish C. & Co. with stock to the
extent of $5,000 as a current account, but want
a guarantee for any amount beyond that sum.
In order not to impede their operations I have
consented to become responsible to you for any
loss you may sustain in any amount upon your
current account in excess of the said sum of five
thousand, but the total amount not to exceed
eight thousand dollars including your own credit
of five thousand, unless sanctioned by a further
guarantee.’”” * * * A, then continued to.
supply O. & Co. with goods, and in an action
by him on this guarantee: Held, affirming the
decision of the Court of Appeal, Gwynne J. dis-
senting, that there could be no liability on this
guarantee unless the indebtedness of C. & Co.
to A. should exceed the sum of $5,000, and at
the time of action brought such indef)tedness;
having been reduced by payments from C. & Co.
and dividends from their insolvent estate toless
than such sum, A. had no cause of action.
ALEXANDER . WATSON 870

HUSBAND AND WIFE— Parinership—Disso-
lution— Married woman — Benefit conferred on wife
during marriage- Contestation—Priority of claims.
MBROHANT'S BANK oF CaNADA ». MoLAcE-
LAN 143
».MoLArEN

2——Don mutuel—Property excluded—Acquisi~
tion after marriage— Resiliation for value—Right.
of wife to possession 597

See MARRIAGE SETTLEMENT.
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INSOLVENCY—Right of succession—Insolvency

of one heir—Sale by curator before partition—

Art. 710 C.C. — 317
See RETRAIT SUCCESSORAL.

2—Transfer of properly by insolveni— Know-
-ledge of creditor—Fraudulent preference—Arts.
-1035, 1036, 1169 C.C. - — 530

See DEBTOR AND CREDITOR 2

INSURANCE, FIRE—Condition in  policy—
Particular account of loss—Failure to furnish—
Finding of jury—Evidence.] A policy of insur-
ance against fire required that in case of loss the
insured should, within fourteen days, furnish as
particular an account of the property destroyed,
&c., as the nature and circumstances of the case
would admit of. The property of N., insured
by this policy, was destroyed by fire and in lieu
ot the requireci account he delivered'to the agent
of the insurers an atfidavitin which, after stat-
ing the general character of the prope‘;t,% in-~
gured, he swore that his invoice book had been
burned and he had no adequate means of esti-
mating the exact amount of his loss, but that
he had made as careful an estimate as the nature
and circumstances of the case would admit of,
and found the loss to be between $3,000 and
$4,000. An action on the policy was defended
on the ground of non-compliance with said con-
dition. On the trial the jury answered all the
questions gsubmitted to them, except two, in
favour of N. These two questions, whether or
not N. could have made a tolerably eomplete
list of the contents of his store immediately
before the fire, and whether or not he delivered
ag particular an account, &c. (as in the condi-
tions) were not answered. The trial judge gave
judgmentin favour of N., which the court en
bane reversed and ordered judgment to be en-
tered for the company. Held, affirming the
decision of the court en dane, that as the evi-
dence conclusively showed that N., with the
assistance of his clerk, could have made a
tolerably correct list of the goods lost the .on-
dition was not complied with. Held, further,
that as under the evidence the jury could not
have answered the questions they refused to
angwer in favour of N. a new trial was unneces-
gary and judgment was properly entered for the

company. NixoN ». THE QUEEN INSURANCE
Co. —_ — — — — — 26
2—— Fire insurance — Condition against assigning

policy— Breach of condition.] A condition in a
policy of insurance against fire provided that if
the policy or any inferest therein should be
assigned, parted with or in any way encum-
bered the insurance should be absolutely void,
unless the consent of the company thereto was
obtained and indorsed on the policy. §. the
insured under said policy assigned, by way of
chattel mortgage, all the property insured and
“all policies ofinsurance thereon and all renewals
thereof to a creditor.
rgignment 8. had other insurance on suid
property, the policies of which did not prohibit

INDEX.
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INSURANCE, FIRE—C(ontinued.

their assignment. The consent of the company
to the transfer was not obtained and indorsed
on the policy. [Held, affirming the decision of
the Supreme Court of Nova Scotia, that the
mortgage of the policy by S., without such con-
sent, made it void and he could not recover the
amount insured in case of loss. SALTERIO 2.
Ciry oF LoxpoN Fire Insuraxncr Co. 82

3-+—Condition in policy— Change of title in pro-
perty nsured— Chattel mortgage ] A policy of
insurance against fire provided that in the event
of any sale, transfer or change of title in the
property insured the liability of the company
should thenceforth cease; that the policy should
not be assignable without the consent the com-
pany indorsed thereon; and that all encum-
brances effected by the assured must be notified
within fifteen days therefrom. Held, reversing
the decision of the Supreme Uourt of Nova
Scotia, that giving a chattel mortgage on the
progerty insured was mot a sale or transfer
within the meaning of this condition, but it was
a ‘‘ change of title” which avoided the pnlicy.
Sovereign Ins. Co. v. Peters (12 Can. S. C. R.
33) distinguished. Ield, further, that it was an
incumbrance even if the condition meant an in-
cumbrance on the policy. Cirizens’ Ins. Co.or
CANADA v. SALTERIO 155

INSURANCE, LIFE— Condition in policy—Note
given for premium—DNon-payment—Demand of
payment after maturity— Wawer.] A condition
in a pohiey of life insurance provided thatif any
premium, or note, etc., given therefor wag uot
paid when due the policy should be void Held,
affirming the decision of the Court of Appeal,
that where a note given for a premium under
said policy was partly paid when due and
renewed, and the renewal was overdue and un-
paid at the death of the assured, the policy was
void. IHeld further, thata demand for payment
atter the maturity of the renewal was not a
waiver of the breach of the condition o as to
keep the policy in force MoGracHIE ». NoRTH
AumERICAN Lire INs. Co. — 148

INSURANCE, MARINE — Marine insurance—
Misrepresentation— Vessel *‘ when built’’—Repairs
to old vessel—Change of name—Register.] Where
payment of an insurance risk is registed on the
ground of misrepresentation it ought to be made
very clear that such misrepresentation was
made.—Misrepresentation made with intent to
deceive vitiates a policy however trivial or
immaterial to the risk it may be; if honestly
made it only vitiates when material and sub-
stantially incorrect.--Representation in a marine
policy that the vessel insured was built in 1890
when the fact was that it was an old vessel, ex-
tensively repaired and given a new name and
register but containing the original engine,
boiler and machinery with some of the old
material, is a misrepresentation and avoids the
policy whether made with intent to deceive or
not. Taschereau J. dissenting Nova Scoria
MarINE Co. v. STEVENSON 187
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INSURANCE, MARINE—Continued.

2—— Trover—Conversion of vessel—Joint owners
—Abandonment—Sulvage.] A vessel, partly in-
sured, was wrecked and the ship’s husband
abandoned her to the underwriters, who sold
her and her outfit to one K. The sale was after-
wards abandoned and the underwriters notified
the ship’s husband that she was not a total
loss and requested him to take possession. He
paid no attention tothenotice and the vessel was
libelled by K. for salvage and sold under decree
of court.” The uninsured owner brought an
action against the uuderwriters for conversion
of her interest. Held, affirming the decision of
the Supreme Court of New Brunswick, that the
ship’s husband was agent of the uninsured
owner in respect of the vessel and his conduct
precluded her from bringing the action; that he
might have taken possession before the vessel
wus libelled; ahd that the insured owner was
not deprived of her interest by any action of the
underwriters but by. the decree of the courtunder
which she wassold forsaivage. RoURKE9. UNIioN
Jxs. Co. 344

INTEREST— Ezpropriation by railway—Award
— Additional interest— Confirmation of title— Dili-
gence in obtaining—Railway Act, 1888, ss. 162
170, 172 — - 231

See EXPROPRIATION.
2——Vendor and purchaser— Agreement to pay
interest—Delay— Default of vendor 623
See VENDOR AND PURCHASER 2.

3——Contract for purchase of land—Agreement
to pay interesi— Wilful default of vendor—Deposit
of purchase money in bank 629

See VENDOR AND PURCHASER 3.

INVENTION — Puatent of— Novelty —Infringe-
ment — — — 172

See PATENT.

JOINT STOCK COMPANY— Winding-up Act—
Contributory- -Shares paid for by transfer of pro-
perty — Adequacy of consideration — Promoter
selling property to .company— Trusi—Fiduciary
relation.] ~Shares in a joint stock company may
be paid for in money or money’s worth and 1f
paid for by a transfer-of property they must be
treated as fully paid up; in proceedings under
the winding-up act the master has no authority
to inquire into the adequacy of the consideration
with a view to placing the holder on the list of
contributories. - There is a distinction between
a trust for a company of property acquired by
promoters and afterward sold to the company
and the fiduciary relationship engendered by
the promoters, between themselves and the com-
pany, which exists as soon as the latter is
formed.—A promoter who purchases property
with the intention of selling it to a company to be
formed does not necessarily hold such property
in trust for the prospective company, but he
stands in a fiduciary relation to the latter andg
if he sells to them must not violate any of the

"INDEX.
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JOINT STOCK COMPANY— Continued.

duties devolving upon him in respect to such re-
lationship. If he sells, for instance, through
the medium of a board of directors who are not
independent of him the contract may be re.
scinded provided the property remains in such
a position that the parties may be restored to
their original status.—There may be cases in
which the property may be regarded as being
bound by a trust either ad initio or in conse-
quence of ex post facto events; if a promoter
purchases property from a vendor who is to be
paid by the company when formed, and by a
secret arrangement with the vendor a part of the
price, when the agreement is carried out, comes
into the hands of the promoter, that is a secret
profit which he cannot retain ; and if any part
of such secret profit consists of paid-up shares of
the company issued as part of the purchase price:
of the property such slgares may, In windihg-up
proceedings, be treated, if held by the promoter,
as unpaid shares for which the promoter may
be made a contributory. 1N re Huss Mra. Co.

— —_ 644

JUDGMENT -— Public

Building ** upon’ or *

for removal— Variance
See MuNioipAL CORPORATION 2.
‘% PRACTICE 3.

JURISDICTION—of court of probute— Accounts
of executors and trustees—Res judicaia 310

See TRUSTEE 1.

street — Obstruction —
close to” line— Pelition
—_ 340

2——Action for redemption—Foreign lands— Lex
rei sitie— Action in personam 7168

Sece Counrt
And sec APPEAL.
JURY — Finding of— Question of fact— Inter-
ference with on appeal — 184
See MASTER AND SERVANT,

JUS PUBLICUM—ZEziinction of—44 Vie. ¢. 1 s.

18 (D.)—Foreshore of harbour— Right of C.P.R.

Co. to use — 1
See FORESHORE:

2——Public street— Obstruction — Dedication—
Right of owner or occupier to compensation.
BrowN ». TowN oF EDMONTON 308

JUSTIOE OF TUE PEACE—Game laws—Game
killed out of season—Setzure of furs—Jurisdic-
tion—R.8.Q. Arts. 1405-1409— Writ of prohibs-
tion — 415

See PRACTICE 4.
¢ PROHIBITION.

LACHES—Equity suit—Specific performance—
Agreenent to convey land— Possession.] In a suit
for specific performance of an agreement by the
devisee of land to convey to P. it appeared that
the agreement of sale to P. was executed in 1884,
and the suit was not instituted until four years
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later. P. wasin possession of the land during
the interval. Held, that as the evidence clearly
showed that P. was only in possession as agent
of the trustees under the will and caretaker of
the land, and as by the terms of the agreement
time was to be of the essence of the contract,
the delay was a sufficient answer to the suit.

PorTER v. HaL 265

LEASE—Dominion license to cut timber—Dis-
puted territory—Implied covenant— Warranty of
title—Quiet enjoyment 488
See CrowN 1.
¢ Croww Lanps 1.

LICENSE—io street railway car—Payment fo‘r
horse-car — By-law — Tax on working horses
by — _- - - 259

See AssESSMENT AND TAXES 2.

2——to cut timber— Disputed territory—Domin-

ion license— Orders-in- Council— Warranty of title

—Breach of contract 488
See Crowx Liawps 1.

LIEUTENANT GOVERNOR—Representative of
the Queen—Provinciel Government.] The Lieu-
tenant Governor of a province is as much the
representative of Her Majesty the Queen for all
purposes of provincial Governmentas the Gover-
nor General himself is for all purposes of the
Dominion Government. ATTORNEY (GENERAL OF
CANADA». ATTORNEY GENERAL OF ONTARIO —458

And see CONSTITUTIONAL LAw 2.

LIFE INSURANCE
See INsURANCE, LiFE.

148

LOCAL LEGISLATURE — Constitutional lew
—British North America Act. sees. 65, 92— Aet
respecting the executive administration oz‘1 the laws
of the Province—Provinciol penal legisiation.]
The Loeal Legislatures have the rightand powér
to impose punishments by fine and imprison-
mentassanction for laws which they have power
to enact. B.N. A. Act, sec. 92, s.s. 15. ArTOR-
NEY (GENERAL OF CANADA v. ATTORNEY GGENERAL
oF ONTARIO 458

And see CONSTITUTIONAL LAW 2.

LORD CAMPBELL'S ACT—Action by widow
under— Previous action by deceased in his life-
téme — Different causes of action — Identity of
material issues—Evidence in first action—Subse-
quent use of — 352

See EVIDENCE 2.

MARINE INSURANCE —
See INsURANCE, MARINE 1, 2.

MARRIAGE SETTLEMENT—Don mutuel—
Property excluded from, but acquired after mar-
riage—Resiliation for value.] Where by the
terms of a don mutvel by marriage contract a
farm in the possession of one of the sons of the

187, 844

INDEX. *
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MARRIAGE SETTLEMENT— Continued.

‘husband under a deed of donation was excluded
from the don mutuel, and subsequently the farm
in question became the absolute property of the
father, the deed of donation having been resi-
liated for value, it was held that by reason of
the resiliation the husband had acquired an in-
dependent title to the farm and it thereby
became charged for the amount due under the
don mutuel by marriage contract, viz., $5,000,
and that after the husband’s death the wife (the
respondent in this«case) was entitled, until a
properinventory had been made of the deceased’s
estate, to retain possession of the farm. Tas-
chereau and Gwynne JJ. dissenting. MARTIN-
DALE v. Powgrs 597

MASTER AND SERVANT—Common employ--
ment—Negligence—Questions of faci—Finding
ofjury on.] A gas company, engaged inlaying
a4 main in a public street, procured from a
plumber the services of H., one of his workmen,
for such work, and while engaged thereon H.
was injured by the negligence of the servants of
the company. In an action for damages for
such injury: Held, affirming the decision of the
Supreme Court of New Brunswick, that by the
evidence at the trial negligence against the
company was sufficiently proved. Held, further,
that whether or not there was a common em-
ployment between H. and the servant of the
company was & question of fact, and it having
been negatived by the finding of the jury, and
the evidence warranting such finding, an appel-
late court would not interfere. S1. JomN Gas
LieeT Co ». HATRIELD 184

MINOR— Universal legatee—Succession— Accept-
ance by, atter action—Operation of 597
See Suocrssiox 1.

MISREPRESENTATION—Murine insurance—
Intent to deceive—Materiality 187

See INSURANCE, MARINE 1.

MORTGAGE —Sale of land—=Sale subject to
mortgage—Indemnity of vendor— Special agree-
ment—Purchaser trustee for third party.] L. F.
agreed in writing to sell land to C. F. and others
subject to mortgages thereon, C. F. tohold same
in trust to pay half the proceeds to L. F. and the
other half to himself and associates. When the
agreement was made it was understood thata
company was to be formed to take the property,
and befure the transaction was completed such
company was incorporated and L. F. became a
member receiving stock as part of the consider-
ation for his transfer. C. F. filed a declaration
that he held the property in trust for the com-
pany but gaveno formal conveyance. Anaction
having been brought against L. F. to recover
interest due on a mortgage against the propert,

C.F.wasbroughtin as third party to indemnify
.. F., his vendor, against a judgment in said
action. Held, reversing the decision of the Su-
preme Court of Nova Scotia, Taschereau and

King JJ. dissenting, that the evidence showed
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MORTGA.GE — Continued.

that the sale wasnot to C. F. as a purchaser on
his own behalf but for the company and the
company and not C. F. was liable to indemnify
the vendor. FRASER v. FAIRBANKS 79

2 Mortgage—Discharge~-Action on promissory
note—Security for mortgage debt.] A, and B.,
partoers in business, borrowed money from C.
giving him as gecurity their joint and several
promissory note and a mortgage on partnership
property. The partnership having been dis-
solved A. assumed all the liabilities of the firm
and continued to carry on the business alone.
After the dissolution C. gave A. a discharge of
the mortgage, but without receiving payment of
his debt, and afterwards brought ag action
against B. on the promissory note. Held, affirm-
ing the decision of the Court of Appeal, that
the note having been given tor the mortgage
debt C. could not recover without being pre-
pared, upon payment, to convey to B. the mort-
gaged lands which he had incapacitated himself
from doing. Held, also, thatby the terms of
the dissolution of partnership the relations be-
tween A. and B. were changed to those of prin-
cipal and surety, and it having been found at
the trial that C. had notice of such change his
release of the principal, A., discharged B., the
surety, from the liability for the debt. ArLisox
9. McDoNALD 635

3——Action for redemplion—Foreign lands—Lex

rei  site—Action wn  personam—dJurisdiction of
court 716

See CourT.

MUNICIPAL CORPORATION—City of Van-
couver —Right to extend sireets to deep water—
Crossing of railway—Jus publicum—Implied ex-
tinction by statute—Injunction—44 Vie. c. 1,
sec. 18— Powers of Canadian Pacific Railway
Company to take and use foreshore—49 Vic. c.32,
(B ¢).)] By44 Vic.c.1, section 18, the Canadian
Pacific Raillway Company ‘‘have the right to
take, use and hold the beach and land below
high water mark, in any stream, lake, navigable
water, gulf or sea, in so far as the same shall be
vested In the crown and shall not be required
by the crown, to such extent as shall berequired
by the company for its railway and other works
as shall be exhibited by a map or plan thereof
deposited in the office of the Minister of Rail-
ways.”” By 50 &51 Vic.c. 56, sec. 5, the location of
the company's line of railway between Port
Moody and the City of Westminster, including
the foreshore of Burrard Inlet, at the foot of
Gore Avenue, Vancouver City, was ratified and
confirmed. The act of incorporation of the City
of Vancouver, 49 Vie., ¢. 32, sec. 213 (B C.)
vests in the city all streets, highways, &c., and
in 1892 the city began the construction of works
extending from the foot of Gore Avenune, with
the avowed object to cross the railroad track at
a level and obtain access to the harbour at deep
water. On application by the -Railway Com-
pany for an injunction to restrain the city cor-
poration from proceeding with their work of con-
struction and crossing the railway; Held,

INDEX.
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MUNICIPAL CORPORATION—Continued.

affirming the judgment of the court below, that
ag the foreshore forms part of the land required
by the railway company, as shown on the plan
deposited in the office of the Minister of Rail-
ways, the jus publicum to get access to and from
the water at the foot of Gore Avenue is subord-
inate to the rights given to the railroad company
by the statute (44 Vie. c. 1, sec. 18 4) on the
said foreshore, and therefore the injunction was
properly granted. TEE CITY OF VANCOUVER 0.
TrE CaNADIAN Paciric Rammway Co. 1

2——Public Street—Encroachment on— Building
“upon'’ or “close to'’ the line — Charter of
Halifax secs. 454, 4565— Petition to remove obstruc-
tion—Judgment on—Variance.] By sec. 454 of the
charter of the City of Halifax any person intend-
ing toerect abuilding upon or close to the line of
the street must first cause such line to be located
by the City Engineer and obtain a certificate of
thelocation; and if a building is erected upon or
colse to the line without such certificate having
been obtained the Supreme Court, or a judge
‘thereof, may, on petition of the Recorder, cause
it to be removed. A petition was presented to a
judge, under this section, asking for the removal
of a porch built by R. to his house on one of the
streets of the city which, the petition alleged,
wag upon the line of the street. A porch had
been erected on the same site in 1855 and
removed in 18%5; while it stood the portion of
the street outside ofit, and since its removal the
portion up to the house, had been used as a
public sidewalk; on the hearing of the petition
the original line of the street could not be proved
but the judge held that it was close to the line
so used by the public and ordered its removal.
The Supreme Court of Nova Scotia reversed his
decision. On appeal to the Supreme Court of
Canada: Held, that the evidence would have
justified the judge in holding that the porch was
upon the line but having held that it was close
to the line while the petition only called fur its
removal as upon it, his order was properly
reversed. Ony or HALIFAX . REEVES — 840

3——Private Road—Right of passage—Govern-
ment moneys in aid of—R. S. Q. arts. 17116,
1717 and 1718—Arts. 407 and 15689 C. C.] The
proprietor of a piece of land in the parish of
Charlesbourg claimed to have himself declared
proprietor of'a heritage purged from a servitude
being a right of passage claimed by his neigh-
bour, the cefendant. The road was partly built
with the aid of Government and municipal
moneys, but no indemnity was ever paid to the
plaintiff and the privilege of passing on said
private road was granted by notarial agreement
by the plaintiff to certain parties other than the
defendant. Held, reversing the judgment of the
Court of Queen's Bench for Lower Canada
(appeal side) that the mere granting and spend-
ing of a sum of money by the Government and
the municipality did not make such private
road a colonization road within the meaning of
art. 1718 R. S. Q. CHAMBERLAND v. FORTIER
371
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MUNICIPAL CORPORATION— Continued.

4— —Drainage—Action for damages— Reference
~Drainage Trials Aet, 54 V. ¢. 5l—Powers of
referee—Negligence— Luability of municipality.]
Upon reference of an action to a referee under
The Drainage Trials Act of Ontario (54V. ¢. 51)
whether under sec. 11, or sec. 19, the referee has
full power to deal with the case as he thinks
fit, and to make, of his own motion, all neces-
sary amendments to enable him to decide
according to the very right and justice of the
case, and may convert the claim for damages
under said sec. 11 into a claim for damages
arising under sec. 591 of the Municipal Act.—In
a drainage scheme for a single township the
work may be carried into a lower adjoining
municipality for the purpose of finding an out-
let without any petition from the owners of land
in such adjoining township to be affected
thereby, and such owners may be assessed tor
benefit.  Stephen v. Mc@illivray (18 Unt. App.
R. 516), and Nissouri v. Dorchester (14 O.R.
294), distinguished.—One whose lands in the
adjoining municipality have been damaged can-
not, after the by-law has been appealed against
and confirmed and the lands assesged for benefit,
contend before the referee to whom his action
for such injury has been referred under the
Drainage Trials Act that he was not liable to
such assessment, the matter having been con-
cluded by the confirmation of the by-law.—The
referee has no jurisdiction to adjudicate as to
the propriety of the route selected by the engi-
neer and adopted by by-law, the only remedy,
if any, being by appeal against the project pro-
posed by the by-law.—A municipality constroct-
ing a drain cannot let water loose just inside or
anywhere within an adjoining municipality
without being liable for injury caused thereby
tolandsin such adjoining municipality —Where
8 gcheme for drainage work to be constructed
uuder a valid by-law proves defective and the
work has not been skilfully and properly per-
formed, the municipality constructing it are not
liable to persons whose lands are damaged in
consequence of such defects and improper con-
struction, as tort feasors, but are liable under
sec. 591, Municipal Act, for damage done in
construction of the work or consequent thereto.
—A tenant of land may 1ecover damage suffered
during his occupation from construction of
drainage work, his rights resting upon the same
foundation as those of a freeholder.

TownsaIP o Bruick ». HILES
v. OROOKS

65— By-law— Water supply—Rates to consumers
—Discrimination.] Under the authority given
to municipal corporations to fix the rate or rent
to be paid by each owner or occupant of a
building, &c., supplied by the corporation with
water, the rates imposed must be uniform.
Patterson J. dissenting.—A by-law of the city
of Toronto excepting Government institutions
from the benefit of a discount on rates paid
within a certain time is invalid ag regards such
exception. Patterson J. dissenting. ATTORNEY
GENERAL OF CANADA v, C1TY oF TORONTO — 514

} 429

INDEX.
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MUNICIPAL CORPORATION—Continued.

6 By-law — Taz on working horse—Charter of
Street Railway Co.—Payment for horses by—
— - = T gbe

See ASSESSMENT AND TaxEs 2.

77—Public street— Dedication — Obstruction—
Right of owner or occupier to compensation.
Browx v. Towx or EpMonToN 308

38——Action against for personal injuries—Third
party added as defendant—Admissibility of evi-
dence — —_ 3852

See Evipence 2.

NEGLIGENCE— Rnilway Company—Injury to
employee—Finding of jury—Interference with on
appeal.] W. was an employee of the G.T.R.
Co., whose duty it was to couple cars in the
Toronto yard of the Co. In performing this
duty on one oceasion, under specific directions
from the conductor of an engine attached to one
of the cars being coupled, his hand was crushed
owing to the engine backing down and bringing
the cars together before the coupling was made.
On the trial of an action for damages resulting
from such injury the conductor denied having
given directiongfor the coupling and it was con-
tended that W. improperly put his hand between
the draw bars to lift out the coupling pin. It
wasg algo contended that the conductor had no
authority to give directions as to the mode of
doing the work. The jury found against both
contentions and W. obtained a verdict which
was affirmed by the Div. Court and Court of
Appeal. Held, per Fournier, Tascherean and
Sedgewick JJ., tﬁat though the findings of the
jury were not satisfactory upon the evidence a
second court of appeal could not interfere with
them. Held, per ]Ib(mg J., that the finding that
specific directions were given must be accepted
as conclusive ; that the mode in which the coup-
ling was done wag not an improper one as W.
had a right to rely on the engine not being
moved until the coupling was made, and could
properly perform the work in the most expedi--
tious way which it was shown he did; that the
conductor was empowered to give directions as
to the mode of doing the work if, as was stated _
at the trial, he believed that using such a mode
could save time; and that W. was injured by
conforming to an order to go to a dangerous
place, the person giving the order being guilty
of negligence. GraND TRrUNK Rainway Co. 0.
WEEGAR 422

2—— Drainage—Adjoining municipalities — De-
fective scheme—Tort feasors.] A municipality
constructing a drain cannot let water loose just
ingide or anywhere within an adjoining munici-
pality without being liable for injury caused
thereby tolands in such adjoining municipality.
—Where a scheme for drainage work to be con-
structed under a valid by-law proves defective
and the work hasnot been skilfully and properly
performed, the municipality constructing it are
not liable to persons whose lands are damaged
in consequence of such defects and improper-
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construction, as tort feasors, but are liable under
sec. 591 Municipal Act for damage done in
construction of the work or consequent thereon.
TownsaIP oF ELLicE v. HiLes 429

v. CROUKS

And see MUNIC1PAL CORPORATION 4.

3——Collision at sea—Steamship—Defective sieer-
ing apparatus—Question of fact. S.8 SANTAN-
DERINO 9. VANVERT 145

4——Master and servant—Common employmeni—

Finding of jury—Question of fact 164
See MASTER AND SERVANT.

5——Action for personal injuries—Death of plain-

tiff—Subsequent action under Lord Campbells
Aet—Evidence 352

See EVIDENCE 2.
NEW TRIAL—Action on insurance policy—

Pindings of jury—Answers to questions—Evi-
dence 26

See InsurANCE, FirE 1.

3——TImproper reception and rejection of evidence
—Nominal damage. ScAMMELL . OLARKE - 30%

NOVATION—Unpaid note—Security for by deed
—Interruption of preseription—Art. 2264 C.C.—
— T T L 243

See PRESCRIPTION 1.

PARDONING POWER--Representative of crown
—Conferring prerogative upon—Legislative au-
thority.] Quare: 1s the power of conferring by
legisiation upon the representative of the crown,
guch ag a Colonial Governor, the prerogative of
pardoning in the Imperial Parliament only, or,
if not, in what legislature does it reside? Ar-
TORNEY GENERAL oOF OCANADA 9. ATTORNEY
GENERAL 0F ONTARIO 458

And see CONSTITUTIONAL Law 2.

PARTNERSHIP —Dissolution—Married woman
~—DBenefit conferred on wife during marriage—
Contestation— Priority of claims. MERCEANTS
BANKE oF CaNapa ». MoL ACHLAN 143
—— 9. McLAREN }

2—— Dissolution— Terms of—Change of relations
—Principal and surety—Discharge of principal
- = — "2 e3

See MORTGAGE 2.

PATENT—Patent of invention—Novelty—In-
fringement.] C. & Co. were assignees of a
patent for a check book used by shopkeepers in
making out duplicate accounts of sales. The
alle eg invention consisted of double leaves,
half being bound together and the other half
folded in as fly-leaves, with a carbonized lear
bound in next the cover and provided with a
tape across the end. What was claimed as new
in this invention was the device, bv means of
the tape, for turning over the carbonized leaf
without soiling the fingers or causing it to curl
up. H. made and sold a similar check book
with a like device, but instead of the tape the

5o

‘assigning—Breach—Chattel mortgage —

INDEX. 748

PATENT—Continued.

end of the carbonized leaf, for about *half an
inch, was left without carbon and the leaf was
turned over by means of this margin. In an
action by C. & Co. against H. for infringement
of their patent: Held, afirming the decision of
the Exchequer Court, that the evidence at the
trial showed the device for turning over the
blank leaf without soiling the fingers to have
been used before the patent of C. & Co. was
isgued, and it wag therefore not new; that the
only novelty in the said patent was in the use of
the tape, and that using the margin of the paper
instead of the tape was not an infringement.
CarTeR & Co. . HaMILTON 172

PETITION OF RIGHT — Contract for public
work—Exlras—Final certificate—Pleading — 62

See ConTrACT 1.

PLEADINGS—Sufficient traverse of allegation
%1{] plainifff—Objection first taken on appeal.]

e plaintiff by his statement of claim alleged a
partnership between two defendants, one being
married whose name on a re-arrangement of the
partnership was substituted for that of her hus-
band without her knowledge or authority.
Held, reversing the judgment of the court below
that a denial by the married woman that “ on
the date alleged orat any other time she entered
into partnership with the other defendant’ was
a sufficient traverse of plaintiff’s allegation to
put the party to proof of that fact. eld, also,
that an objection to the sufficiency of the traverse
would not be entertained when taken for the
first time on appeal, the issue having been tried
on the assumption thnt the traverse was suffi-
cient. MYLIUS v. JAOKSON 485

29— Petition of right— Coniract for public work
— Final certificate — Extras — Certificate not
pleaded 62

See ConrTrAOT 1.
38— Défense en fait—Status of plaintiff—Special
denial —Art. 144 C. C. P. —  —  B97
See PRAOTICE 6.

POLICY—of insurance against fire—Condition

in — Particular account of loss—-Finding of

Jury—Evidenee 26
S8ee INSURANCE, FIRE 1.

9——of insurance against fire—Condition against '
32

See INsURANCE, F1RE 2.
3——Marine insurance — Misrepresentation—In-
tent to deceive—Materiality 137
See INSURANCE, MARINE 1.

4——Tife insurance—Condition—Note given for
premium—Non-payment—Demand for payment
after maturity— Waiver 148

See INsurRANCE, LIFE.

5—— of insurance against fire—Change of title—
Chattel mortgage —_ . 155
See INSURANQE, Firm 3,

—
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PRACTICE—Suit in equity—Alternative relief—
Amendment— Variance from relief claimed by
bill.] At the hearing of a suit by P. to enforce
performance of an agreement by the devisee of
land under a will to convey it to P. he claimed
to be entitled to a decree, in the event of the
case made by his bill failing, on the ground that
the said will was not registered according to
the registry laws of New Brunswick, and was
therefore void as against him an intending pur-
chager, and C. had an interest in the land he
had agreed to sell to him as an heir-at-law of
the estate. [Held, that on a bill claiming title
under the will P. could not have relief based
on the proposition that the same will was void
againgt him, and no amendment could be per-
‘mitted tomalke a case not only at variance with,
but antagonistic to, that set out in the bill,
especially as such amendment was not asked for
until the hearing. PoRTER . HALE 265

2——Hzecutors and trustees-—Accounts—dJurisdic
tion of probate court—Res judicata | A court of
probate has no jurigdiction over accounts of
trustees under a will, and the passing of accounts
containing items relating to the duties of both
executors and trustees is not, so far as the
latter are concerned, binding on any other
court, and a court of equity, in a suit to remove
the executors and trustees, may investigate such
accounts again and disallow charges of the trus-
tees which were passed by the probate court.
GRANT ». MACLAREN a1o0

38— Public street—Encroachment ori—Building
“upon’ or “elose to’’ the line—Charter of Hale-
JSaz, secs. 454, 455— Petition to remove obsiruction
—Judgment on—Variance.] By sec. 454 of the
charter of the City of Halifax any person intend-
ing to erect a building upon or close to the line
of the street must first cause such line to be loca~
ted by the City Engineer and obtaina certificate
of the location ; and if a building is erected upon
or close to the line without such certificate hav-
ing been obtained the Supreme Court, or a judge
thereof, may, on petition of the Recorder, cause
it to be removed. A petition was presented to
a judge, under this section, asking for the re-
moval of a porch built by R. to his house on one
of the streets of the city which, the petition
alleged, was upou the line of the street. A porch
had been erected on the same site in 1855 and
removed in 1884; while it stood the portion of
the street outside of it, and since its removal the
portion up to the house, had been used as a pub-
lic sidewalk; on the hearing of the petition the
original line of the street could not be proved
but the judge held that it was close to the line
go used by the public and ordered its removal.
The Supreme Court of Nova Scotia reversed his
decigion. On appeal to the Supreme Court of
Canada: Held, that the evidence would have
justified the judge in holding that the porch was
upon the line but having held that it was close
to the line while the petition only called for its
removal as upon it, his order was properly re-
versed. OC17Y oF HALIFAX 9. REEVES 340

INDEX.
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A——~Glame laws— Arts. 1405-1409 R.S. (P.Q.)—
Seizure of furs killed out of season—dJustice of the
Peace — Jurisdiction — Prohibition, writ of.]
Under art. 1405 read in connection with art.
1409 R.8. (P.Q.), a game keeper is authorized
to seize furs on view on board a schooner, with-
out a search warrant, and to have them brought
before a justice of the peace for examination.
2. A writ of prohibition will not lie against
a magistrate acting under secs. 1405-1409 R. 8.
(P.Q.)in examination of the furs so seized where
he clearly hag jurisdiction and .the only com-
plaint is irregularity in the seizure. CoMPANY OF
ADVENTUREBS OF ENGLAND v. JOANNETTE — 415

5——Municipal corporation—Drainage — Action
Jor damages— Reference—Drainage Triuls Act, 54
V.e. 51—Powers of referee.] Upon reference of
an action to a referee under The Drainage
Trials Act of Ontario (54 V. ¢. 51) whether un-
der sec. 11, or sec. 19, the referee has full power
to deal with the case as he thinks fit, ard to
make, of his own motion, all necessary amend-
ments to enable him to decide according to the
very right and justice of the case, and may con-
vert the claim for damages under said gec. 11
into a claim for damages arising under sec. 591
of the Municipal Act—One whose lands in the
adjoining municipality have been damaged can-
not, after the by-law has been appealed against
and confirmed, and the lands assessed for benefit,
contend before the referee to whom his action
for such injury has been referred under the
Drainage Trials Act that he was not liable to
such assessment, the matter having been con-
cluded by the confirmation of the by-law.—The
referee has no jurisdiction to adjudicate as to
the propriety of the route selected by the engi-
neer and adopted by by-law, the only remedy,
if any, being by appeal against the project pro-
posed by the by-law —A tenant of Iand may
recover damages suffered during his occupation
from construction of drainage work, his rights
resting upon the same foundation as those of a
freeholder. TowwnsHIP OF ELLICE 2. HILES} 429

v.CROOKS

68— Défense en fait—Status of plaintiff—Special
denial—Art. 144 C.C.P.] The quality assumed
by the plaintiff in the writ and declaration is
considered admitted unless it be specially denied
by the defendant. A défense en foit is not a
gpecial denial within the meaning of art. 144
C.C.P. MarmisDaLE ». POWERS 597

1——New trial—Improper reception and rejection
of evidence—Nominal damages. SCAMMELL v.
Crakxn 307

PREROGATIVE—of crown—Pardoning power
-—Representative of crown—Legislative authority
to confer 458

See CoNsrrrurionar Law 2.

PRESCRIPTION — Accounts—Action—LPromis-
sory note — Acknowledgment and security by
notarial deed-—Novation—Arts 1169 and 1171
C.0.—0nus probandi—Art. 1213 C.C—Prescrip-



8. €. R. Vor. XXIIL]

PRESCRIPTION—Continued.

tion——Arts. 2227, 2260, 0. C.] A prescription of
thirty years is snbstituted for that of five years
only where the admigsion of the debt from the
debtor results from a new title which changes
the commercial obligation to a civil one.—In
an action of account instituted in 1887, the
plaintiff claimed inter alic the sum of $2,361.10,
being the amount due under a deed of obligation
and constitution d' hypothdque, executed in 1866,
and which on its face was given as security for
an antecedent unpaid promissory note dated in
1862. The deed stipulated that the amount was
payable on the terms and conditions and the
manner mentioned in the said promissory note.
The defendants pleaded that the deed did not
affect anovation of the debt, and that the amount
due by the promissory note was prescribed by
more than five years. The note was not pro-
duced at the trial. Held, reversing the judg-
ment of the Court of Queen’s Bench for Lower
Canada (appeal side), that the deed did not
effect a novation. Arts. 1169 and 1171 C. O.
At most, it operated as an interruption of the
prescription and a renunciation to the benefit of
the time up to then elapsed,’so as to prolong it
for five years if the note was then overdue. Art.
2264 C. C. And as the onus was on the plaintiff
to produce the note, and he had not shown that
less than five years had elapsed since the ma-
turity of the note, the debt was prescribed by
five years. Art.2260 C. C. Park v. PARE—243

23— Right of succession—Sale by co-heir—Retrait
successoral—Art. 110 C.C — 317

See RETRAIT SUCCESSORAL.

PRINCIPAL AND AGENT-Sazle of goods—
Sale through brokers—Agency—Adequicscence.]
If parties in Canada contract to purchase goods
in New York through brokers, first by telegram
and letters, and completed by exchange of
bought and sold notes signed by the brokers,
the latter may be regarded as agents of the
purchagers in Canada; but if not, if the pur-
chagers make no objection to the form of the
contract or to want of authority in the brokers,
_ and after the goods arrive refuse to accept them
on other grounds, they will be held to have
ratified the contract. TrRENT VALLEY WOOLLEN
Mré. Co. 9. OrLRICHS 682

2——Agent of creditor—False representution as to

agency— Obtaining payment from debior— Ratifi-

cation—Fraud —_ = = 277
See DEBTOR AND CREDITOR 1.

PRINCIPAL AND SURETY —
See SURETY.

PROHIBITION—Game laws—Arts. 1405-1409
R.8. (P.Q.)—S8eizure of furs killed out of season
—dJustice of the peace—Jurisdiction.] Under art.
1405 read in connection with art. 1409 R.S.
(P.4.), a game keeper is authorized toseize furs
on view on board a schooner, without a search
warrant, and to have them brought before a
justice of the peace for examination.—A writ of

835

INDEX.
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PROHIBITION— Continued.

prohibition will not lie against a magistrate
acting under secs. 1405-1409 R.S. (P.Q.) in ex-
amination of the furs so seized where he ‘clearly
hasg jurisdiction and the only complaint is irre-
gularity in the seizure. CoOMPANY OF ADVEN-
TURERS OF ENGLAND 9. JOANNETTE — 415

PROMISSORY NOTE—Transfer when overdue
—Bquities attaching—Agreement between vendor
and payee— Holder for value without notice—
Bvidence.] An agreement between the maker
and payee of a promissory note that it shall
only be used for a particular purpose, consti-
tutes an equity which, if the note is used in
violation of that agreement, attaches to it in the
hands of a bona fide holdsr for value who takes
it after dishonour. Strong C.J. and Tascherean
J. dissenting. MACARTHUR v. MAcDowaLL —- 571

2——Security for by deed—Novation—Arts. 1169
and 1171 C.C.— Prescription 243

See PrESCRIPTION 1.

8——Joint and several—Security for mortgage
debt—Release of co-maker — 635

See MORTGAGE 2.
PUBLIC WORKS—Construction of—Interfer-
ence with public rights—Injury to private owner.
ARCHIBALD v. THE QUEEN —_ 147
2——Contract for— Authority of government engi-
neer to vary terms—Delay 454

See CoNTRACT 6.
RAILWAY COMPANY--44 Vic. ¢. 1 sec. 18—
Powers of Canadian Pacific Ratlway Company te
take and use foreshore—49 Vie. ¢. 32 (B.C.)—
City of Vancouver—Right to extend streets to deep
water—Crossing of railway —dJus publicum—1Im-
plied extinction by statute—Injunciion .1

See MuN1cipaL CORPORATION 1.
‘ TORESHORE.

a——Injury to employee-—Negligence of con-

ductor—Authority — Unsatisfactory findings of

Jury—Appeal from 422
See NEGLIGENCE 1.

RECEIVER—Of stolen property— Unlawful ap-

propriation — Simultaneous acts—Appropriation

by bailee or trustee — 180
See CrIMINAL Liaw 1.

RES JUDICATA—Different causes of action—
Statute of Frouds.] $S. brought a suit for per-
formance of an alleged verbal agreement by M.
to give him one-eighth of an interest of his, M.’s,
interest in a gold mine but failed to recover as
the courtheld thealleged agreement to be within
the Statute of Frauds. On the hearing M.
denied the agreement as alleged but admitted
that he had agreed to give S. one-eighth of his
interest in the proceeds of the mine when gold,
and it having been afterwards sold S. brought
another action for payment of such ghare of the

;Sn'oceeds. Held, reversing the decision of the
upreme Court of Nova Scotia, Fournier and
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RES JUDICATA—Continued.

Taschereaw: JJ. dissenting, that S. was not es-
topped by the first judgment against him from
bringing another action. Held, also that the
contract for a share of the proceeds was not one
for sale of an interest in land within the Statute
of Frauds. StTuarT ¢. MoTT 384

2——Court of Probate—dJurisdiction— Accounts
of executors and trustees 310

See TRUSTER 1.

RETRAIT SUCCESSORAL—Righ's of succes-
sion—Sale by co-heir—Sale by curator before
partition—Ar:. 110 C. O.—Prescription.] When
8 co-heir has assigned his share in a succession
before partition any other co-heir may claim
such share upon reimbursing the purchaser
thereof the price of such assignment and such
claim is imprescriptible so long as the partition
has not taken place. Art 710 C. C.—A sale
by a curator of the assets of an insolvent, even
though authorized by a judge, which includes
an undivided share of a succesgion of which
there has been no partition does not deprive
the other co-heirs of their right to exercise by
direct action against the purchaser thereof the
retrait successoral ot such undivided hereditary
rights.—The heir exercising the retrait success-
oral is only bound to reimburse the price paid by
the original purchager and not bound in his
action to tender the moneys paid by the pur-
haser. BAXTER v. PHILLIPS — 317

SALE OF GOODS— T'rover—Conversion of vessel
~Joint owners—Marine insurance— Abandonment
— Salvage.] A sale by one joint owner of pro-
perty does not amount, as against his co-owner,
to a conversion unless the property is destroyed
by such sale or the co-owner is deprived of all
bieneficial interest. Rourer ». UnioN Ixs. Co.
— 344

2—8ale b& sample — Inspection — Place of
delivery.] here goods are sold by sample the
place of delivery is, in the absence of a special
agreement to the contrary, the place for inspec-
tion by the buyer, and refusal to inspect there
when opportunity therefor is afforded is a breach
of the contract to purchase. TRENT VALLEY
WoorteN Mre. Co. v. OELRICHS — 682
SALE OF LAND—Sale subject to mortgage—
Indemnity of wendor—Special agreement— Pur-
chaser trustee for third party 79

See MORTGAGE 1.

2——Contract for sale—Agreement to pay interest
— Delay— Default of vendor 623

See VENDOR AND PURCHASER 2.

SEAL FISHIN :—Imperial Act 56 & 57 Vie.
9% ss 1.3 and 4 Order in Council under—
Judicial notire—Russian eruiser— War vessel—
Presnee within prohibited zone — Burden of
proof — 478

See EVIDENCE 4.

INDEX.

[S. C. R. Vor XXIIL

SEARCH WARRANT—Seizure of furs without
—@ame laws—Jurisdiction of magisirate—R. §.

Q. arts. 1405-1409—Writ of prokibition — 416
See PRACTICR 4.
¢ PROHIBITION.
SPECIFIC PERFORMANCE—Coniract, fagmr-
chase of land—Agresment to pay interest—Delay
—Default of vendor —_ = — 623

See VENDOR AND PURCHASER 2.

STATUTE—Constitutional law—Local legisla-
ture—Powers of Licutenant Governor.] Inas-
much as the act 51 Vie. ¢h. 5 (0.) declares that
in matters within the jurisdiction of the legis-
lature of the province, all powers, &c., which
were vested in or exercisable by the Governors
or Lieutenant Governors of the several pro-
vinces before Confederation shall be vested in
and exercisable by the Lieutenant Governor of
that Province, if there is no proceeding in
dispute which has been attempted to be justified
under 51 Vie. ch. 5 (0.), it is impossible to say
thaf the powers fo be exercised by the said act
by the Lieutenant Gover.or are unconstitu-
tional.—Gwynne J. was of opinion that 51 Vie.
ch. 5 (0.), is ultra vires of the Provincial Legis-
lature. ATTORNEY GENERAL OF CANADA v. AT-
TORNEY GENERAL OF ONTARIO 458

And see CONSTITUTIONAL Law 2.

2 Criminal law— Betting on election—Siake-
holder—R.8.C. ¢. 159 s. 9—Accessory—R.8.C. c.
1455 7.] R.S.C.c. 159 s. 9 provides inter alia
that *‘ every one who becomes the castodian or
depositary of any money * * * staked,
wagered or pledged upon the result of any
political or municipal election * * * is guilty
of a misdemeanounr,”’ and a subsection says
that “‘nothing in this section shall apply to
* * * betsbetween individuals.' Held, re-
verging the decision of the Court of Appeal,
Taschereau J. dissenting, that the subsection
is not to be construed as meaning that the main
section does not apply to a depositary of money
bet between individuals on the result of an
election; such depositary is guilty of a mis-
demeanour, and the bettors are accessories to
the offence and liable as principal offenders.
R.S.C. c. 145 Reg. v. Dillon (10 Ont. P. R.
352) overruled. WaLsH v. TREBILOOCE — 695

3——Construction of—Foreshore — Property in
—Right of C. P. R. Co. to use—dJus publicum—
Access to harbour — 1

Se¢ FORESHORE.
¢t MunicipAL CORPORATION 1.

4—— Street Railway Co.—Agreement with muni-
cipality—Ex majori cauteld 198

See CoNTRACT 2.

STATUTE OF FRAUDS—Sale of tnierest in
land—Agreement to transfer proceeds of sale of
mine - 384

See CoNTRACT 5.
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STATUTE OF LIMITATIONS—Zitle to land—
Actual possession—Defective documentary tigtl;

See TiTLe To LAND 1.

2——Trustee under will—Disclaimer—P ossession
of land 498

See TRUSTEE 2.
¢ W 3.

STATUTE OF MORTMAIN — Will—Revocation
— Revival—Codicil—Intention to revive — Refer-
ence to date-- Removal of Executor--Statuteof Mort-
main-- Will executed under mistake--Ontario Wills
Aet B. 8. 0. (1887) ¢. 109—9 Gleo. 2 ¢. 36 (Jmp.)
Held, per Gwynne and Sedgewick JJ., that the
Imperial Statute, 9 Geo. 2 ¢. 36 (the Mortmain.
Act) is in force in the province of Ontario, the
courts of that province having so held (Doe d.
Anderson v. Todd, 2 U. 0. Q. B. 82; Corporation
of Whitby v. Liscombe 23 Gr.1), and the legis-
lature having recognized it as in force by ex-
cluding its operation from acts authorizing cor-
porations to hold lands. .

MACDONELL v. PURCELL} _

CLREARY 0.

STATUTES—9 Geo. 2 ch. 36 (Imp.) [ Statute of

Mortmain] —  — 101
See WriLL 2.

b4 & 556 Vie. ch. 19 (Imp.) [Seal Fishery (Bek-

ring’s Sea) Act, 1891] — — 398
See EvIDENCE 3.

56 & 57 Vie. ch. 23 (Imp.) [Seal Fishery (North

Pacific) Act, 1893] —_ —_ 478
See EviprNeE 4.

B. N. A. Act secs. 65 and 92°
Sece CoNsTITUTIONAL LiaWw 2.

44 Vie. ch. 1 (D.) [Can. Pac. Ry. Incorpora-
tion] —_ = = -

101

458

See FoRESHORE.

R. 8. C. ch. 135 sec. 29 (b) | Supreme Court Act]

— = LTS T, 7es
See ArpEAL 4, 8.

R. 8. O. ch. 145 [Accessories] — — 695

See BeTTiNG.
¢ ORIMINAL Liaw 2.

R. 8. C. ch. 159 [ Betting and pool selling] - 695
See BETTING.
“ ORIMINAL Law 2.

R 8. C.ch.164 [ Larceny Act] —
See CriMINAL Law 1.

50 & 51 Vae. ch. 56 (D.) [C. R. R. incorporation]
I |

180

See FORESHORE.

51 Vie. ch. 29 (D.) | Railway Act, 1888] — 231
See EXPROPRIATION 1.
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55 & 56 Vie. ch. 29 sec. 742

D.) [Criminal
Code] -E- )-[— ’ 180

See CRiMINAL Law 1.

56 Vic. ch. 29 (D.) [Supreme.Court] — 371
See ApPrAL 4.
R.8.0. (1887) ch. 109 [Wills] — — 101

See WLy 2.
51 Vie. ¢k. 5 (Ont)) [Bzecutive Administration]
458

See CoNSTITUTIONAL LAW 2.,

1154 Vie. ch. 51 (Ont.) [ Drainage Trials] — 429

See MuNictPAL CORPORATION 4.

C.8.L.C. ch. 15 sec. 68 [School Funds] —
See ApPEAL 8.

35 Vic. ch. 32 (P.Q.) [Corporation of Monireal]
390

723

See ARBITRATION AND AWARD 1.
46 Vic. ch. 27 (P.Q.) [PETIiTION OF RiGHT] — 62
See CoxTRACT 1.
R.8.Q. arts. 1415, 1419
See PRACTIOE 4.
¢ PROHIBITION.

R. 8. Q. arts. 1716, 1717, 1718 [Colonization
Roads] — 371

415

See APPEAL 4.
¢¢ Muxio1PAL CORPORATION 3.
E.8.Q. art. 2078 [School Funds]
See APPRAL 8.
R.8.Q. arts. 4153, 4154, 4155 [Bounda'ry.l}isezsg

723

See BOUNDARY.

(B.0.) [Incorporation of Van-
couver] - N\~ — — 1

See FORESHORE.

STOCK—in company— Consideration— Transfer

of property— Sale by promoter to company—Secret

profit— Winding up— Coniributory 644
See Joint STooR COMPANY.

|
SUCCESSION—Acceptaiion of by minor subse-
quent to action—Operation of.] 'Tgllxe acceptation
of a succession subsequent to action and pendente:
lite on behalf of a minor as universal legatee has
a retroactive operation. MARTINDALE v. POWERS

597

2——S8ale of right by co-heir—Insolvency of co-
heir—Sale by curator—Retrait successoral—Ari.
710 ¢. C.— Prescription 317

See RETRAIT SUCCESSORAL. -
‘SURETY — Morigage — Discharge— Action on

promissory note—Security jfor mortgage debt.]
A and B., partners in business, borrowed money

——

from C. giving him a8 security their joint and
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geveral promissory note and a mortgage on
partoership property. The partnership having
been dissolved A. assumed all the liabilities of
the firm and continued to carry on the business
alone. After the dissolution C. gave A. a dis-
charge of the mortgage, but without receiving
payment of his debt, and afterwards brought an
action against B. on the promissory note Held,
that by the terms of the dissolution of partner-
ship the relatious between A. and B. were
changed to those of principal and surety, and it
having been found at the trial that C. had nntice
of such change hig release of the principal, A.,
discharged B., the surety, from liability for the
debt. ArnizoN ». McDoNaLp 635

TAXATION — Street Railway . Co.—Repair of
roadway—Local improvements— Termination of
franchise 198

© See AssEsSMENT AND Taxms 1.
¢ (JONTRACT 2.

2——S8treet Railway Co.—Payment for horse-
- cars — Municipal by-law — Tax on working
horses - - - £59

See ASSESSMENT AND TAXES 2.

TENANT— Urainage scheme—Injury to land by
—Right to recover damages — 429

See MunicipAL CORPORATION 4.

TITLE TO LAND—Disseisin—Adverse posses-
sion — Paper title—Joint possession—Statute of
limitations.] A deed executed in 1856 purported
to convey land partly in Lunenburg and partly
- Ain Queen’s County, N.S., of which the grantor
had been in possession up to 1850, when C
entered upon the portion in Lunenburg Co.,
which he occupied until his death in 1888. The
' grantee under the deed never entered upon any
part of the land and in 1866 he conveyed the
whole to a son of C., then about 24 years old
who resided with C. from the 1ime he took pos-
segsion. Both deeds were registered in Queen’s.
The son shortly after married and went to live on
the Queen’s Co. portion. He diedin 1872, and his
widow, after living with C. for a time, married
- P.and went back to Queen’s Co. P. worked
on the Lunenburg land with C. for a few years
when a dispute arose and he left. C. afterwazds,
by an intermediate deed, conveyed the land in
Lunenburg Co. to his wife. On one occasion P.
sent a cow upon the land in Lunenburg Co.
which was driven off and no other act of owner-
ship on that portion of the land was attempted
- until 1890, after C. had died, when P. entered
upon the land and cut and carried away hay.
In an action of trespass by C.’s widow for such
entry the title to the land was not traced back
.beyond the deed executed in 1856. Held, affirm-
ing the decision of the Supreme Court of Nova
Scotia, that C.'s son not having a clear docu~
mentary title his possession of the land was
limited to such part as was proved to be in his
actual possession and in that of those claiming
througlllj him ; chat neither he nor his successors
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TITLE TO LAND—Continued.

in title ever had actual possession of the land in
Lunenburg Co.; that the possessi~n of C. was
neverinterfered with by the deedsexecuted ; and
having continued in possession for more than
twenty years C. had a title to the land in
Lunenburg Co. by prescription. PABKs ».
OamooNn 292

TRADE CUSTOM-— Coniract for sale of goods—
Place of delivery—Inspection—Evidence of mer-
cantile usage—Contract made abroad 682

See CONTRAOT 8.

TROVER-—Conversion of vessel—Joint owners—
Marine insurance—Abandonment—Salvage.] A
sale by one joint owner of property does not
amount, as against bis co-owner, to & con-
version uuless the property is destroyed by such
sale or the co-owner is deprived of all beneficial
interest —A vessel, partly insured, was wrecked
and the ship’s husband abandoned her to the
underwriters, who sold her aud her outfit to
one K. The sale was afterwards abandoned
and the underwriters notified the ship’s hus-
band that she was not a total loss and requested
bim to take possession. He paid no atfention
to the notice and the vessel was libelled by K.
for salvage and sold under decree of court. The
uninsured owner brought an action against the
underwriters for conversion of her interest.
Held, afirming the decision of the Supreme
Court of New Brunswick, that the ship’s hus-
band wag agent of the uninsured owner in
regpect of the vessel and his conduet precluded
her from bringing the action; that he might
have taken possession before the vessel was
libelled ; and that the insured owner was not
deprived of her interest by any action of the un-
derwriters but by the decree of the court under
which she was sold for salvage. ROUREE v.
Uniox Ixs. Co. 344

TRUSTEE—Ezecutors and trustees—Accounts—
Jurisdiction of probate court—Res judicata.] A
court of probate has no jurisdiction over accounts
of trustees under a will, and the passing of ac-
counts containing items relating to the duties
of both executors and trustees is not, so far as
the latier are concerned, binding on any other
court, and a court of equity, in a suit to remove
the executors and trustees, may investigate
such accounts again and disallow charges of the
trustees which were passed by the probate
court.—The Supreme Court of Canada, on ap-
peal from a decision that the said charges were
properly disallowed, will not reconsider the
items so dealt with, two courts having pre-
viously exercised a judicial discretion as to the
amounts and no question of principle being
involved.—A letter written by a trustee under a
will to the cestuis que trust threatening in case
proceedings are ta.%{en against him to make dis-
closures as to malpractices by the testator,
which might result in heavy penalties being
exacted from the estate, is such an improper act
as to call for his immediate removal from the
trusteegkip, GRANT v. MACLAREN 310
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2 Under will—Infancy—Disclaimer—Posses-
sion of land—Statute of limitations.] A son.of
the testator and one of the executors and trus-
tees named in a will was a minor when his
father died, and after coming of age he never
applied for probate, though he knew of the will
and did not disclaim. With the consent of the
acting trustee he went into possession of a farm
belonging to the estate and remained in posses-
sion over twenty years, and until the period of
distribution under the clause above set out
arrived, and then claimed to have a title under
the statute of limitations. Held, affirming the
decision of the Court of Appeal, that as he held
under an express trust by the terms of the will
the rights of the other devisees could not be
barred by the statute. HoverToN ». BELL — 498

3——Joint Stock Company—Shares paid for by
transfer of property—Adequacy of consideration
— Promoler selling property to company—Fidu-
ciary relation — Winding-up — Coniributory.]
There is a distinction between a trast for a com-
pany of property acquired by promotersand after-
ward sold to the company and the fiduciary re-
lationship engendered by the promoters, between
themselves and the company, which exists as
soon as the latter is formed.—A promoter who
purchases property with the intention of selling
it to a company to be formed does not necessarily
hold such property in trust for the prospective
company, but he -stands in a fiduciary relation
to the latter and if he sells to them must not
violate any of the duties devolving upon him in
regpect to such relationship. If he sells, for in-
stance, through the medium of a board of direc-
tors who are not independent of him the contract
may be rescinded provided the property remaing
in such a position that the parties may be re-
stored to their original status.—-There may be
cases in which the property itself may be re-
garded as being bound by a trust either ab
¢nitio or in consequence of ex post facto events ;
if a promoter purchases property for the com-
pany from a vendor who is to be paid by the
company when formed, and by a secret arrange-
ment with the vendor a part of the price, when
the agreement is carried out,comes into the
hands of the promoter, that 1s a secret profit
which he cannot retain ; and if any part of such
secret profit consists of paid-up shares of the
company issued as part of the purchase price of
the property such shares may. in winding-up-
proceedings, be treated, if held by the promoter,
ag8 unpaid shares for which the promoter may
be made a contributory. IN re Hrss Mrea. Co.
EDeAR v. SLoan —_ - 644

4~——Purchase of land by—Mortgage— Indemnity
to vendor—ZLiability of purchaser 79

See MORTGAGE 1.

5——"Trustee—Administrator of Estate—Release
to, by mext of kin—Rescission of release—Laches.]
MAck v, MACK 146

INDEX.
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6——Froudulent appropriation by— Unlawful.re-
ceiving—Simultaneous acts — — 180

See CRIMINATL Law 1.

VENDOR AND PURCHASER—Suale of land—
Sale subject to mortgage—Iindemnity of vendor—
Special tiqreement~Purchaser trustee for third
party.] L.F.agreed in writing to sell land to
C. F. and others subject to mortgages thereon,
C. F. to hold same in trust to pay balf the pro-
ceeds to L. F. and the other half to himself and
associates. When the agreement was made it was
understood that a company was to be formed to
take the property, and before the transaction was
completed such company was incorporated and
L. F. became a member receiving stock as part
of the consideration for his transfer. C. F. filed
8 declaration that he held the property in trust
for the company but gave no formal conveyance.
An action having been brought against L. F. to
recover interest due on a mortgage againgt the
property O. F. was brought in as third party to
indemnify L. F., his vendor, against a judgment
in said action. Held, reversing the decision of
the Supreme Court of Nova Scotia, Taschereau
and King JJ. dissenting, that the evidence
showed that the sale was not to C. F. as a pur
chaser on his own behalf but for the company
and the company and not C. F. was liable to in-
demnify the vendor. FRASER v. FAIRBANKS - 79

A——Agreement to pay interest— Delay— Default
of wvendor.] Under a contract of purchase of
real estate providing that ‘‘if from any cause
whatever’” the paurchase money was not paid at
3 specified time interest should be paid from the
date of the contract the vendor is relieved from
payment of such interest while the delay in
payment is eaused by the wilful default of the
vendor in performing the obligations imposed
upon him.—A contract containing such pro-
vision also provided for the payment of the
purchase money on delivery of the conveyance
to be prepared by the vendor. A conveyance
was tendered which the vendee would not accept
whereupon the vendor br ought suit for reseission
of the contract which the court refused on the
ground that the conveyance tendered was defec-
tive. He then refused to accept the purchase
money unless interest from the date of the con-
tract was paid. In an action by the vendee for
specific performance : Held, afirming the deci
sion of the Court of Appeal, that the vendee was
not obliged to pay interest from the time the
suit for rescission was begun as, until it was
decided the vendor was asserting the failure of
the contract and insisting that he had ceased to
be bound by it, and after the decision in that
suit he was claiming interest to which he wag
not entitled, and in both cases the vendee was
relieved from obligation to tender the purchase
money.—By the terms of the contract the vendor
was t0'remain in possession until the purchase
money was paid and receive the rents and profits.
Held, that up to the time the vendor became in .
default the vendee, by his agreement, was pre-
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cluded from claiming rents and profits and was
not entitled to them after that time as he had
been relieved from payment of interest and the
purchase money had not been paid. Havss o
ErnMsLey 623

3—(Contract of sale—Inierest payable by pur-
chaser — Delay — Duty to prepare conveyance ]
A person in possession of land under a contract
for purchase by which he agreed to pay the
purchase money as soon as the conveyances
were ready for -delivery and interest thereon
from the date of the contract is not relieved
from liability for such interest unless the vendor
is in wilful default in carrying out his part of
the agreement and the purchase money is
deposited by the vendee in a bank or other place
of deposit in an account separate from his
general current account.—The vendor is not in
wilful default where delay is cansed by the
necessity to perfect the title owing to some of
the vendors being infants nor by tendering a
conveKauce to which the vendee took exception
but which was altered to his satisfaction while
still in the hands of the vendors’ agent as an
escrow and before it was delivered. Fournier
and Taschereau JJ. dissenting.—A provision that
the purchase money is to be paid as soon as the
conveyance is ready for delivery does not alter
the rule that the conveyance should be prepared
by the purchaser. Fournier and Tascherean JJ.
digsenting. STEVENSON v. DAVIS - 629
WAIVER— Life insurance— Condition in policy
—Payment of premium by note—Renewal of note
—Demand of payment after dishonour 148

See INsTRANCE, LIFE.
WATER RATES - City of Toronio— By-law—

Discrimination in rates— Government dbuildings—
514

See MuniciPAL CORPORATION 5.

WILL— Tesiamentary capacity—Ari. 831 C.C.—
Weakness of mind—Undue influence.] In 1889
an action was brougélt by G. H. H., in capacity
of carator to Mrs. B., an interdict, against A.,
in order to have a certain deed of transfer made
to him by Mrs. B., his mother, set aside and can-
celled. Mrs. B. having died before the case was
brought on to trial the respondent, M. B., rre-
gented a petition for continuance of the suit on
her behalf as one of the legatees of her mother
under a will dated the 17th November, 1869.
This petition was contested by A. B., who
based his contestation on a will dated the 17th
January, 1885 (the same date as that of the
transfer attacked by the original action) where-
bg the late Mrs. B. bequeathed the regidue ofall
of her property, &c., to her two sons. Upon
the merits of the contestation ag to the validity
of the will of the 17th January, 1885 : Held,
affirming the Oj‘udgment of the court below, that
art. 831, C.C., which enacts that the testator
must be of sound mind, does not declare null
only the will of an insane person, but also the
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will of all those whose weakness of mind does
not allow them to comprehend the effect and
consequences of the act which they perform.
Held, further, that upon the facts and evidence
in the case, the will of the 17th January, 1885,
was obtained by A. at a time when Mrs B. was
s ffering from genile dementia and weakness of
mind, and wag under the undue influence of A.
B., and should be set agide. BapTigT v. BapTigT
— —_ —_ 37

2—— Revocation— Bevival—Codicil—Iniention to
revive—Reference to date— Removal of Bxecutor—
Statute of Mortmain— Will executed under mistake
—Ontario Wills Aet B. 8. O. (1887) ¢. 109—9
Geo. 2 ¢. 36 (Imp )] A will which hag been re-
voked cannot, since the passing of the Ontario
Wills Act (R. 8. 0. [1887] c. 109) be revived by
a codicil unless the intention to revive it appears
on the tace of the codicil either by express words
referring to the will as revoked and importing
such intention, or by a disposition of the testa-
tor's property inconsistent with any other inten-
tion, or by other expressions conveying to the
mind of the court, with reasonable certainty,
the existence of the intention in question. A
reference in the codicil to a date of the revoked
will, and the removal of an executor named
therein and substitution of another in his place,
will not revive it. Held, per King J. dissenting,
that a codicil referring to the revoked will by
date and removing an executor named therein
is sufficient indication of an intention to revive
such will more especially when the several in-
struments are executed under circumstances
showing suchintention. Held, per Gwynne and
Sedgewick JJ., that the Imperiat Statute, 9 Geo.
2 c. 36 (the Mortmain Act) is in force in the pro-
vince of Quntario, the courts of that province
having so held (Doe d. Anderson v. Todd, 2 U.
C.Q.B.82; Corporation of Whitby v. Liscombe 23
Gr. 1), and the legislature having recognized it
ag in force by excluding its operation from acts
authorizing corporations tohold lands. Held, per
Gwynne J., that a will is not invalid because it
wasexecuted in pursuance of a solicitor’s opinion
on amatter of law which proved to be unsound.
MAcDONELL ». PURCELL 101
OLEARY 2.

8——Construction—Devise to children and their
issue—Per stirpes or per capita—Stutute of limi-
tations—Possession.] Under the following pro-
vigion of a will ¢ When my beloved wife shall
have departed this life and my daughters shall
have married or departed this life, I direct and
require my trustees and executors to convert the
whole of my estate into money * *
and to divide the same equally among those of
my said sons and daughiers who may then be
living, and the children of those of my said sons
and daughters who may have departed this life
previous thereto’: Held, reversing the judgment
of the Court of Appeal, Ritchie C.J. dissenting,
that the distribution of the estate should be per
capite and not per stirpes —A son of the testator
and one of the executors and trusiees namedin
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the will was a minor when his father died, and
after coming of age he never applied for probate
though he knew of the will and did not disclaim.
With the consent of the acting trustee he went
into possession of a farm belonging to the estate
and remained in possession over twenty years,
and until the period of distribution under the
clanse above set out arrived, and then claimed
to have a title under the statute of limitations.
Held, afirming the decision of the Court of
Appeal, that as he held under an express trust
by the terms of the will the rights of the other
devisees could not be barred by the statute.
HoueHToN 9. BELL 498

‘WINDING-TUP ACT — Contributog/ — Shares
patd for by transfer of property—Adequacy of
constderation—Promoter seiling property to com-
pany— Trust—Fiduciary relation.] Shares in a
joint stock company may be paid for in money

INDEX.
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or money’s worth and if paid for by a transfer
of property they must be treated as fully paid
up; in proceedings under the winding-up act
the master has no authority to inquire into the
adequacy of the consideration with a view to
placing the holder on the list of contributones.
—If a promoter purchases property for the com-
pany from a vendor who is to be paid by the
company when formed, and by a secret arrange-
went with the vendor a part of the price, when
the agreement is carried out, comes into the
hands of the promoter, that is a secret profit
which he cannot retain; and if any part of such
secret profit consists of paid-up shares of the
company issued as part of the purchase price of
property, ~uch shares may, in winding-up pro-
ceedings, be treated, if held by the promoter, as
unpaid shares for which the promotor may be
made a contributory. In r¢ Huss Mre. Co.
Ep@ar v. SLOAN 644
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