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ERRATA
in Volume 1954

Page 34, at line 1, after the word ‘‘and” insert ‘“Taschereaun’.
Page 82, at line 4 of Caption, “R.8S.C.” should read ‘“R.8.8.”
Page 395, at fn., “Cartwright”” should read ‘Fauteux’.

Page 398, at line 8, “J. P. Varcoe” should read “F. P. Varcoe”.
Page 454, at line 4 of Caption, “ss.”” should read ‘“‘s. 96”.

Page 558, at line 2, *(2)” should read “(1)”.

Page 601, at line 5 from bottom, (1) should read ““(2)".

Page 657, line 11, “teste” should read “reste’’.






NOTICE

MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE SUPREME
COURT REPORTS.

Baker v. National Trust Co. and Others [1953] 1 S.C.R. 95. Appeals dis-
missed, costs of all parties out of the estates, 19th May, 1955.

W. D. Branson v. Furness Ltd. (Not reported). Appeal allowed with costs,
27th July, 1955.

Canada Permanent Mortgage Corporaiion v. City of Toronto [1954] S.C.R. 576.
Petition for special leave to appeal granted, 22nd March, 1955.

Nisbet Shipping Company v. The Queen [1953] 1 S.C.R. 480. Appeal allowed
with costs, 25th July, 1955.

Minister of National Revenue v. Anaconda American Brass [1954] S.C.R. 737.
Petition for special leave to appeal granted, 22nd March, 1955, and
appeal allowed with costs, 13th December, 1955.

Studdert and Skelton v. Twurcoti and Kamloops Livestock Company (Not
reported). Petition for special leave to appeal dismissed with costs,
12th January, 1955.

UNREPORTED JUDGMENTS OF THE SUPREME COURT OF
CANADA

In addition to the judgments reported in this volume, the Supreme
Court of Canada, between the 19th of December, 1954, and the 5th of
December, 1955, delivered the following judgments which will not be
reported in this publication:—

Anderson v. Evans, et al (Ont.) (not reported), appeal dismissed, costs of
all parties to be paid out of estate, April 26, 1955.

Attorney-General of Nova Scotia v. Ship “Canadian Victor” (Ex.) (not
reported), appeal dismissed with costs, December 20, 1954.

Beaudin v. The Queen Que. [1954] Q.B. 420, appeal dismissed, June 6,
1955.

Bertrand v. Brochu (Que.) (not reported), appeal dismissed with costs,
March 8, 1955.

Continental Casualty Co. v. Charires Que. [1954] Q.B. 635, appeal dis-
missed with costs, March 9, 1955,

Eplett & Sons v. Minister of National Revenue [1955] Ex. C.R. 2, appeal
dismissed with costs, October 7, 1955.

Fallen & Brown v. Beaitie & Burel-dit-Noel Que. [1954] Q.B. 5835, appeals
dismissed with costs, June 15, 1955.
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viii MEMORANDA

Graham v. Graham (Sask.) (not reported), appeal dismissed with costs,
October 4, 1955.

_ Gratton v. Beauchemin Que. [1952] Q.B. 405, appeal dismissed with costs,
January 25, 1955.

Guay v. Guay Que. [1954] Q.B. 412, appeal dismissed with costs, Decem-
ber 20, 1954.

Guilmette v. Guilmetie Que. [1953] Q.B. 580, appeal dismissed with costs,
June 15, 1955.

Hardy Ltd. v. Orillia Water, Light & Power Commassion [1954] O.W.N. 894,
appeal dismissed with costs, October 19, 1955.

International Fruit Distributors v. Minister of National Revenue [1953] Ex.
C.R. 231, gppeal dismissed with costs, October 21, 1955.

Kruschel v. Kohut 1954 62 Man. R. 11, appeal dismissed with costs,
December 10, 1954.

Lacarte v. Bd. of Education of Toronto [1954] 3 D.L.R. 49, appeal disrissed
with costs, if demanded, October 19, 1955.

Larson’s Dairy & Farm Supply v. Wood (Alta.) (not reported), appeal
allowed with costs and cross-appeal dismissed with costs, February 8,
1955. .

Lounsbury Co. v. White Cab Lid. et al (N.B.) (not reported), appeal dis-
missed, Locke J. dissenting in part, October 19, 1955. '

MacDonald v. MacDonald [1954] O.R. 521, appeal dismissed, March 21,
1955.

Menifield v. DeMille (Alta.) (not reported), appeal dismissed with costs,
February 22, 1955.

Moniship Lines Lid. v. Minister of National Revenue [1954] Ex. C.E.. 376,
appeal dismissed with costs, March 10, 1955.

Murad v. Beiga Que. [1954] Q.B. 575, appeal allowed with costs through-
out, June 28, 1955.

Onufrejow & Turczyn v. Grosco [1955] 15 W.W.R. (N.S.) 169, appeal dis-
missed with costs, November 3, 1955.

Reliable Leather Sportswear v. Industrial Tanning Co. [1953] 4 D.L.E.. 522,
appeal dismissed with costs, January 25, 1955.

Rogen v. Thorpe (Sask.) (not reported), appeal dismissed with costs,
November 7, 1955.

Semeniuk v. Scoyoc [1955] 1 D.L.R. 850, appeal allowed and judgmsnt at
trial restored with costs throughout, October 4, 1955.

Vaillancourt v. The Queen Que. [1954] Q.B. 420, appeal dismissed, Jine 6,
1955.

Wright & Demarco v. Gifford (Ont.) (not reported) appeal allowed with
costs here and below, Cartwright J. dissenting, November 15, 19&5.

Yen Goon Teong v. Van Raes (B.C.) (not reported), appeal allowed and
judgment at trial restored with costs throughout, June 28, 1955.
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S.C.R. SUPREME COURT OF CANADA 3
IN THE MATTER OF THE ARBITRATION ACT, 1954

R.8.0. 1950, c. 20 *June 1
*J:lr%e 22,123
0ov.
STEVEN SZILARD (Applicant) ........... APPELLANT; "
AND
RALPH SZASZ (Respondent) ............ RESPONDENT.

Arbitration aend award—Arbitrator—Possible bias ground for disquali-
fication.

Each party to an arbitration, acting reasonably, is entitled to a sustained
confidence in the independence of mind of those who are to sit in
judgment on him and his affairs. Where there is a basis for a reason-
able apprehension of an arbitrator not acting in an entirely impartial
manner, a finding made by him may be set aside. Here when it was
established that one of the arbitrators was jointly engaged in a real
estate speculation with one of the parties, unknown to the other party
—the award was set aside. Kemp v. Rose 1 Giff. 258; Walker v.
Frobisher 6 Ves. Jr. 70 followed.

APPEAL by the Applicant from an order of the Court of
Appeal for Ontario (1) whereby an order of Aylen J. setting
aside an award of arbitrators, was set aside.

~The appeal came on for argument before this Court on
June 1, 1954, when it appearing that the then counsel for
the appellant had made an affidavit and had been cross-
examined thereon in the course of the proceedings below,
the Court announced that it could not continue to hear him
and an adjournment was granted to permit the securing
of new counsel. On resumption of the hearing Mr. W. B.
Williston appeared as counsel for the appellant.

W. B. Williston for the appellant.
S. M. Harris for the respondent.

The judgment of the Court was delivered by:

Ranp J.:—The substantial question here is whether one
of the arbitrators, Sommer, was disqualified by reason of his
business relations with the respondent Szasz. Both the
parties to the appeal and the arbitrators are Hungarians,
not long in this country. On the representation of Szasz
that Sommer was an entirely disinterested person, the

*PresENT: Kerwin C.J., and Rand, Kellock, Estey and Cartwright JJ.

(1) [1953] O.W.N. 907.
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appellant Szilard accepted him as one of two named in the
submission. It subsequently transpired that Szasz and
wife (as joint tenants) with Sommer and wife (as joint
tenants) had six months before purchased jointly a large
property consisting of three store buildings with dwalling
quarters in upper storeys, having all told nine tenancies.
The price was approximately $80,000, part of whick: was
secured by a mortgage and the balance paid equally by
Szagz and Sommer. The property was purchased as an
investment, and as can be seen, would call for some degree
of continuing management and consultation. We hae no
particulars of the mortgage, but the evidence indicates that
its obligations are joint on the part of the purchasers. Is
that association, with its inevitable personal intimacy, and
the mutual interests involved, sufficient to the disqualifica-
tion claimed?

From its inception arbitration has been held to be of the
nature of judicial determination and to entail incidents
appropriate to that fact. The arbitrators are to exarcise
their function not as the advocates of the parties nominat-
ing them, and a fortiori of one party when they are azreed
upon by all, but with as free, independent and impartial
minds as the circumstances permit. In particular they
must be untrammelled by such influences as to a fair
minded person would raise a reasonable doubt of that
impersonal attitude which each party is entitled to. This
principle has found expression in innumerable cases, and a
reference to a few of them seems desirable.

In Kemp v. Rose (1), the Vice-Chancellor remarked:

A perfectly even and unbiased mind is essential to the valicity of
every judicial proceeding.

Therefore, where it turns out that, unknown to one or both of the
persons who submit to be bound by the decision of another, ths-e was
some circumstance in the situation of him to whom the decisicn was
intrusted which tended to produce a bias in his mind, the existence of
that circumstance will justify the interference of this Court.

In Walker v. Frobisher, (2) Lord Eldon used this

language:

But the arbitrator swears, it .(hearing further persons) had no effect
upon his award. I believe him. He is a most respectable man. But I
cannot from respect for any man do that, which I cannot reconsile to
general principles. A Judge may not take upon himself to say, whether

(1) (1858) 1 Giff. 258 at 264. (2) (1801) 6 Ves. Jr. 70.
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evidence improperly admitted had or had not an effect upon his mind 1956

The award may have done perfect justice but upon general principles it S“"
ZILARD

cannot be supported. .
Szasz

In Sumner et al v. Barnhill (1), an award was set aside —
on the ground that one of the arbitrators was disqualified Ra_li‘_i_']'
by the fact of having been regularly retained as solicitor of
the estate of which the defendant was the executor,
although he had not been engaged as counsel or attorney
in the matter referred, and did not concur in the award.

In Race'v. Anderson (2), after the evidence had been
closed, the matter argued, and one of the arbitrators had
written out his view in accordance with which he subse-
quently made his award, one of the parties who had been
examined as a witness sent to him by mail an affidavit
explaining some portion of the evidence given. The arbitra-
tor’s statement that he was not influenced by this com-
munication was accepted as true, but in setting aside the
award Hagarty C.J., speaking for the court, quoted the
words of Lord Eldon already mentioned.

In Conmee v. Canadian Pacific Rallway Company (3),
the fact that pending the reference and before the finding,
one of the arbitrators had received an intimation that the
solicitorship of the defendant’s company would be offered
him and after the finding the offer was made and accepted,
was, likewise, held fatal. The authorities were thoroughly
reviewed by Rose J. and at p. 654 he quotes from Redman’s
Law of Awards:

It cannot be too strongly impressed upon arbitrators that the first
great requisite in persons occupying that post is judicial impartiality and
freedom from bias.

And from the same work quoting Lord Hardwicke:

In a matter of so tender a nature, even the appearance of evil is to
be avoided.

In Vineberg v. The Guardian Fire Assurance Co. (4),
where one of the arbitrators was a canvassing agent for an
agent of the defendants, the award was invalidated.

In Township of Burford v. Chambers (5), a barrister had
acted as counsel for the husband of one of the parties
indicted for obstructing an alleged highway claimed by his

(1) (1879) 12 N.SR. 501. (3) (1888) 16 O.R. 639.

(2) (1886) 14 O.A.R. 213. (4) (1892) 19 O.AR. 293.
(5) (1894) 25 O.R. 663.
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wife to be her property and had written a letter concerning
the matter as solicitor for both husband and wife. In an
arbitration between the wife and the municipal corporation
in which the highway was situated, the barrister was held
incompetent.

In Eckersley v. The Mersey Docks and Harbour Eoard
(1), Lord Esher M.R. at p. 671 said:

But that cannot be the case here, because both parties have egreed
that the engineer, though he might be so suspected (of being biased in
favour of the party whose servant he was) shall be the arbitratcr. A
stronger case than that must, therefore, be shewn. It must, in my oyrinion
be shewn, if not that he would be biassed, that at least there is a
probability that he would be biassed.

In the case of Albert v. Spiegelberg (2), the Supreme
Court held an attorney at law who was an office assoziate
of a party to a submission to be ineligible to act.

InInre Haig and the L. & N. & G.W. Ry Co. (3), Wright
J. concluded by saying:

I do feel, however, that it is very desirable that persons who are asked
to act as umpires in such cases should inform the parties or their arbit-ators
of any facts which might prevent their assenting to their acting as
umpires. .

In Proctor v. Williams (4), 8 C.B. (N.S.) 386, Erle C.J.
said:
It is of the essence of these transactions that the parties should be
satisfied that they come before an impartial tribunal.

Finally, in R. and A. Clout and Metropolitan Ry Co. (5),
Stephen J. at p. 143 had this to say:

I do not for one moment say that Mr. Whichcord did anything that
was wrong (he had acted as a witness pending the arbitration for one
of the parties in other cases of expropriation) and I wish particularly to
guard myself against saying anything that might convey that idea, but
I think it is unfortunate that his position was not made known. I shink
Mr. Young would not then have agreed to him as umpire, and I -hink
he would have been quite right.

These authorities illustrate the nature and degree of busi-
ness and personal relationships which raise such a doubt of
impartiality as enables & party to an arbitration to chal-
lenge the tribunal set up. It is the probability or the
reasoned suspicion of biased appraisal and judgment,

(1) (1894) 2 QB. 667. (4) (1860) 8 CB. (N.8.) 335

(2) (1932) 146 (N.Y.) Misc. 811. at 388,
(8) 18961 1 Q.B. 649. (5) (1882) 46 L.TR. (N.S.) 141.
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unintended though it may be, that defeats the adjudication
at its threshold. Each party, acting reasonably, is entitled
to a sustained confidence in the independence of mind of
those who are to sit in judgment on him and his affairs.

Especially so is this the case where he has agreed to the
person selected. The Court of Appeal took the view that
“from that circumstance alone” (the joint ownership of
the property) “it is not to be inferred that the arbitrator
would not act in an entirely impartial manner, and there is
no evidence before us that he did not in fact act in an
impartial manner.” But as the facts show, it is not merely
a case of joint ownership. Nor is it that we must be able
to infer that the arbitrator “would not act in an entirely
impartial manner”; it is sufficient if there is the basis for a
reasonable apprehension of so acting. I think it most
probable, if not indubitable, that had the facts been dis-
closed to Szilard, he would have refused, and justifiably, to
accept Sommer.

It is contended that he waived his right to do so by con-
tinuing the arbitration after learning of the association, but
the evidence does not support this. He had heard a rumour
of land dealing between Szasz and Somner but it was vague
and quite insufficient to justify repudiation of the proceed-
ings; and he did not learn the actual facts until after the
award.

It is likewise impossible to place on Szilard the responsi-
bility for the non-disclosure. He had been assured in effect
that Sommer was free from factors that might influence his
judgment or cause Szilard to reject him, and it would be
agking too much to require him to catechize either Szasz or
Sommer in order to verify that assurance. The details of
the relationship should have been volunteered by Szasz.

I would, therefore, allow the appeal and restore the judg-
ment of Aylen J. with costs in this Court: the respondent
will have his costs of the day on the adjournment of the
hearing.

Appeal allowed with costs.

Solicitor for the appellant: E. J. Isaac.

Solicitors for the respondent: Harris & Rubenstein.
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E’i’% WALTER G. HUNT (Defendant) ......... APPELLANT;
*Mar. 1,2
*Nov.1 AND
ETHEL HUNT (Plaintiff) ................ RESPONTENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIJ

Judgment—Pleading—Practice—M utually inconsistent remedies—Judygment
on covenant to pay in a mortgage bar to judgment for money hal and
received thereon.

The respondent sued her husband, the appellant, and the mortgagor in a
mortgage of which she was the mortgagee, to secure an accounting of
moneys she alleged had been paid by the mortgagor to her husband
on account of the mortgage, the purported discharge of whizh she
alleged was a forgery., She also claimed a judgment for the arount
of the mortgage and acerued interest against the defendants cr such
as should be found liable. The appellant pleaded that he himself had
advanced the moneys and that the respondent had signed the dis-
charge and received the proceeds which she had invested in a rocming
house. By way of counter-claim he alleged that in consideration of
the discharge of the mortgage by the respondent he had advanced her
the money to purchase an interest in the rooming house and, in the
alternative, that if he owed her anything on account of the mcrtgags
then she held such interest subject to a resulting trust in his favour.
The mortgagor pleaded that the mortgage was a building mcrigage
that had been obtained from the appellant and that all dealings with
respect to it had been with the appellant and all monies advanced
had been repaid to him and that the discharge of the mortgage had
been delivered by him. The trial judge found that it was the iaten-
tion of the appellant to make a gift of the mortgage and the moneys
thereby secured to the respondent and that her purported signature
to the discharge was a forgery. He directed that the respondent
recover from the appellant and the mortgagor the amount advenced
on the mortgage and interest; that the mortgagor be entitled to

» recover by way of indemnity from the appellant any amount the
mortgagor might be called to pay upon the judgment, and thas the
counter-claim be dismissed. In an appeal to the Court of Appeel for
Ontario the appellant raised no question as to the judgmen: for
indemnity in favour of the mortgagor and on appeal to this Court
did not make the mortgagor a party to the appeal.

Held: That under the circumstances this Court has no jurisdiction to
interfere with the respondent’s judgment against the mortgagor, or
with mortgagor’s judgment for indemnity against the appellant, but
that the respondent could not have judgment against both the
mortgagor and the appellant. By taking judgment against thz
mortgagor she had of necessity asserted as against him that the
moneys paid by him to the appellant were not paid on account of
the mortgage, and she could not be heard to assert as agamst
the appellant that they were so paid. Allegans contraria ncr est
audiendus. M. Brennen & Sons Mfg. Co. v. Thompson 33 OL.R.
465 at 469 approved.

*PreseNT: Kerwin C.J. and Rand, Estey, Locke and Cartwright JJ.
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APPEAL from the judgment of the Court of Appeal for
Ontario affirming the judgment of the trial judge, LeBel J.,
maintaining the respondent’s action and dismissing the
appellant’s counter-claim,

0. J. D. Ross for the appellant.
R. E. Holland and E. B. Lawson for the r-espéndent.

The judgment of the Court was delivered by:

CARTWRIGHT J.:—This action was brought by the respon-
dent against the appellant, who is her husband, George C.
Hunt, who is her son, Charles Rich and Ethel Rich. By an
indenture of mortgage, dated 1st of September, 1942,
Charles Rich and Ethel Rich mortgaged a property in
Toronto, of which they are joint owners, to the respondent.
This mortgage is expressed to be made in consideration of
$4600 and bears interest at 5 per cent.

The making of the mortgage was arranged between the
appellant and Charles Rich and there is a conflict in the
evidence as to what amount was actually advanced on the
mortgage. The learned trial judge found that a total of
$3147 was advanced and this finding was affirmed in the
Court of Appeal. Counsel for the appellant contended
that this finding is so clearly contrary to the evidence that
it should be set aside notwithstanding that there are con-
current findings of faet against the appellant, but for
reasons which will appear I do not find it necessary to
determine this question.

All the moneys that were advanced on the mortgage were
admittedly those of the appellant, but, on conflicting evi-
dence, the learned trial judge has found that it was the
intention of the appellant to make a gift of the mortgage
and the moneys thereby secured to the respondent. This
finding was affirmed in the Court of Appeal and, in my
opinion, it cannot be disturbed.

It is established that whatever amount was advanced on
the mortgage was repaid in full by Charles Rich to the
appellant. While Charles Rich must be taken to have
known that the respondent was the mortgagee named in
the mortgage he had no dealings with her personally. He
dealt only with the appellant. Some time after these repay-
ments had been completed a document, purporting to be a

1954
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discharge of the mortgage signed by the respondent, was
delivered to Charles Rich, and was registered. On con-
flicting evidence the learned trial judge has found that the
respondent did not sign this document and that the s.gna-
ture to it is forged. This finding was affirmed in the Court
of Appeal and on the evidence it cannot be interfered -with.

After discovering that the document purporting to be a
discharge had been registered the respondent brought this
action. In her Statement of Claim she alleges that Charles
Rich and Ethel Rich made the mortgage to her, that she
had mnever executed a discharge, that the appellant and
George C. Hunt had conspired to defraud her of the pro-
ceeds of the mortgage and to forge her name to the dis-
charge, and that she had at no time received any part of the
money secured by the mortgage of which she had always
been the owner. In her prayer for relief she claims:

(@) An accounting of the monies paid by the Defendants Charles Rich
and Ethel Rich or either of them on account of the Moitgage
referred to in paragraph 3 above.

(b) An accounting of the monies received by the Defendants V7alter
G. Hunt and George C. Hunt or either of them on account of
the Mortgage referred to in paragraph 3 above.

(¢) For a declaration that the signature purporting to be the sigrature
of the Plaintiff on the Discharge of Mortgage referred 0 in
paragraph 4 above is not the signature of the Plaintiff.

(d) For a declaration that the Defendants Walter G. Hunt and
George C. Hunt combined, conspired, confederated and agreed
each with the other to defraud the Plaintiff of the proceels of
the said Mortgage and to forge the name of the Plaintiff t> the
Discharge referred to in paragraph 4 above.

(e) For Judgment for the amount of the said Mortgage and for all
interest accrued thereon from the date thereof to Judgment
against the Defendants or such of them as are found liabls, by
this Honourable Court, to the Plaintiff for payment ol thc
amount of the said Mortgage and the said interest as aforssaid.

(f) The costs of this action.

(g) Such further and other relief as to this Honourable Court may
seem just and meet.

The appellant and George C. Hunt joined in their
defence, pleading that all money advanced on the mortgage
was the property of the appellant, that the discharge was in
fact signed by the respondent, that the respondent in fact
received the proceeds of the mortgage for her own use and
invested them in a rooming house at 57 Glen Road,
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Toronto, and that the action should be dismissed. The
appellant counter-claimed alleging in part:

8. In or about the month of December 1946 the plaintiff applied to
this defendant for sufficient money to pay for her interest in said rooming
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defendant gave her the money.

" 9. In the alternative the plaintiff used the proceeds of said mortgage
and other money given to her by this defendant to purchase her interest
in said rooming house, and this defendant did not intend to and did not
in fact give her a separate gift of the purchase price for her interest in
said rooming house.

10. As a matter of law this defendant says that it is not equitable
for the plaintiff to have the proceeds of said mortgage and to retain her
interest in said rooming house and that if he owes the plaintiff anything
on account of said mortgage then the plaintiff holds and has held her
interest in said rooming house subject to a resulting trust in favour of
this defendant.

11. In event that it is held that this defendant owes the plaintiff
anything upon or with regard to said mortgage, then this defendant
claims:

(1) A declaration that the plaintiff holds and has held her interest
in 57 Glen Road in trust for him.

(2) An accounting of the rents and profits from the plaintiff’s
interest in 57 Glen Road from the date when the plaintiff acquired
same.

The defendants, Charles Rich and Ethel Rich joined in
their defence, pleading that the mortgage was obtained from
the appellant, that it was a building mortgage and that all
dealings with respect to it were had with the appellant, that
all moneys advanced had been repaid to the appellant and
that a discharge had been delivered to them by the appel-
lant. Paragraphs 5 and 6 of their Statement of Defence are
as follows:

5. In the event that this court should hold that the Defendant Walter
G. Hunt was not a proper person to be paid or entitled to receive the
monies to obtain the Discharge of the said Mortgage, then these Defendants
claim over against the Defendant Walter G. Hunt for the monies so paid.
6. However, in the event that this Court hold that the Discharge of
the said Mortgage is for any reason defective, then these Defendants ask

that proper Discharge of the said Mortgage should be given to them
since the Mortgage monies have been paid in full.

Issue was joined on these pleadings. The record does not
indicate that any notice of the claim for indemnity, set out
in paragraph 5 quoted above, was issued pursuant to rule
170 of the Ontario Rules of Practice or that any motion was
made for directions as to how the question of the appellant’s
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Liability to indemnify Rich was to be determined; but pre-
sumably the proper practice was followed, as no objection
seems to have been raised at any stage of the proceedings
to this claim being dealt with by the learned trial judgs.

At the conclusion of the trial the learned trial jadge
delivered his judgment directing that the plaintiff recover
from the appellant and Charles Rich the sum of $3147 with
interest thereon at 5 per cent from the 1st of September,
1942, until the date of the judgment making a totel of
$4729.98 and costs.

Paragraph 3 of the formal judgment reads as follows:

3. AND THIS <COURT DOTH FURTHER ORDER AND
ADJUDGE that if the defendant Charles Rich do pay to the Pleintiff
any portion of the plaintiff’s judgment for $4,729.98 as aforesaid, cr for
costs as aforesaid, then the said defendant Charles Rich shall recover
by way of indemnity from the defendant Walter G. Hunt any such
amount that he has so paid.

The action as against George C. Hunt and Ethel Rich
was dismissed without costs and the counter-claim of the
appellant was dismissed with costs.

From this judgment the appellant appealed to the Court
of Appeal for Ontario. No other party appealed. The
notice of appeal was directed to Charles Rich and Ethel
Rich as well as to the respondent but it raised no question
as to the judgment for indemnity given in favour of the
defendant Charles Rich. The appeal was dismissed with
costs. The appellant then appealed to this Court but did
not make Charles Rich a party to the appeal.

Under these circumstances it would appear that this
Court has no jurisdiction to interfere in any way with the
respondent’s judgment against Rich or with the judgment
for indemnity which Rich holds against the appellant. It is
for this reason that I do not think that any useful purnose
would be served by examining the evidence with a view to
determining whether it supports the finding of fact as tc the
amount of money advanced on the mortgage; and it
becomes equally purposeless to consider the propriety of
the award of interest. The liability of Rich to pay the
$4729.98 to the respondent and that of the appellant to
indemnify Rich have become res judicata by a judgment
from which no appeal has been taken.
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We were informed by counsel that the question whether
the respondent could hold at the same time a judgment
against Rich for payment of all the moneys secured by the
mortgage and a judgment against the appellant for the
same amount was raised for the first time in this Court. It
is dealt with in the following terms in the appellant’s
factum:

It is not clear how Walter G. Hunt and Charles Rich can be liable in
the same degree. If the husband was the agent of the wife to receive the
money then payment to him was good payment. If the husband was not
the agent of the wife then payment to him was no payment and the
mortgagor is liable to pay again. But if he was not the agent for the
wife then the husband has done her no wrong.

This point was argued before us and counsel were given
permission to file supplementary memoranda dealing with
it. These have now been filed and it is clear that the
respondent is maintaining and relying upon her judgment
against Rich as she is entitled to do. In the result her
mortgage remains a valid charge and she will be entitled
to collect the amount of the judgment from Rich who, in
turn, will be entitled to collect indemnity from the appel-
lant. While the formal judgment at the trial did not so
provide, the respondent will, of course, be bound to give a
discharge of the mortgage upon receiving payment in full
of her judgment against Rich.

In my view the respondent cannot have judgment against
both Rich and the appellant. This is not on the theory that
all her rights of action are merged in her judgment against
Rich. Her cause of action (if any) against the appellant is
not the same as her cause of action against Rich. Her
cause of action against the latter is, as set out in paragraph
(e) of her prayer for relief quoted above, for payment
pursuant to the covenant in the mortgage. This she has
successfully maintained for the full amount of the moneys
advanced on the mortgage and interest. Having done so, I
find it difficult to discern any cause of action remaining in
her against the appellant.

In his supplementary memorandum counsel for the
respondent submits that she has a right of action against the
appellant for conversion of the mortgage. Leaving aside
the question whether a mortgage is capable of being con-
verted, this submission fails on the faets. The respondent
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Eﬁ holds the mortgage as security on the lands of Rich and has

HgNT judgment against him for all the moneys thereby secured.
Hunr ©She has suffered no damage by the alleged conversion.
Cartwright J, Alternatively, it is suggested that she has a right of astion
—  against the appellant to recover the moneys paid to him by
Rich in purported payment of the moneys secured by the
mortgage as money had and received. In my view it was
open to the respondent to assert such a cause of action
against the appellant upon the facts, as they have been
found, that she was the owner of the mortgage, that the
appellant received from Rich moneys intended by the latter
to be payments on the mortgage and retained such moneys.
But the respondent by taking the judgment in this action
which she holds against Rich has of necessity asserted as
against him that the moneys which Rich paid to the appel-
lant were not paid on account of the mortgage, and she can-
not be heard to assert as against the appellant that they
were so paid. Allegans contraria non est oudiendus. The
respondent having taken and maintained the position that
no moneys have been paid on account of the mortgage can-
not maintain an action against the appellant for having had
and received such moneys. It is only if the moneys paid
by Rich are regarded as paid on account of the mortzage
that the appellant can be said to have received them to the
use of the respondent. If they are treated, as the respon-
dent treats them, as not being paid on account of the
mortgage, then the appellant has received them, not to her
use, but to that of Rich, and it is Rich who has the right of
action against the appellant for the moneys so had and
received by him. This right of action Rich asserted in his
claim for indemnity and he has been granted judgment on

it.

An alternative way of expressing the matter is that, on
learning the facts, the respondent was entitled to affirm or
deny that the appellant had received the moneys from Rich
as her agent; if she so affirmed then the payments extin-
guished the mortgage; if she denied the agency then the
mortgage remained unaffected. By taking her judgment
against Rich she adopted the latter course.
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The principle which, in the circumstances of this case,
prevents a court allowing a judgment against both Rich and
Hunt is stated by Riddell J.A., giving the unanimous judg-
ment of the Court of Appeal of Ontario, in M. Brennen &
Sons Mfg. Co v. Thompson (1):

. . . As they (i.e, the causes of action) are different, the judgment
on one does not merge the other; if and when the one ¢ransit in rem
judicatam, the other is wholly unaffected. It is not on the principle of
merger that the Court would not allow a judgment against both, but on
the principle that the Court could not allow a plaintiff to have two judg-
ments based on two contradictory and inconsistent sets of facts.

In my view the respondent’s judgment against the appel-
lant in the action cannot stand.

As to the counter-claim I do not find it possible, on
the evidence, to interfere with the concurrent findings of
fact below that the moneys paid by the appellant to the
respondent to be used by her in connection with her room-
ing house venture were gifts to her; and consequently the
appeal so far as it relates to the counter-claim fails.

There remains the question of costs. In my view the
respondent was entitled to proceed against both the appel-
lant and Charles Rich as the latter took the position that
the payments made by him to the appellant were, in the
circumstances, payment to the respondent. She had alter-
native claims, one against Rich and one against the appel-
lant, and was entitled under the rules to join them in one
action. When, however, the litigation reached the point of
judgment I think that the respondent was bound to choose
against which of the two she would take judgment and it is
now plain that, if she cannot have judgment against both,
she hag decided to maintain her judgment against Rich. In
my view, the Court should, of its own motion, have refused
to give a judgment against both of these parties and there
is no doubt that the point should have been raised by the
appellant at an earlier stage. On the whole, I think the
proper course is to allow the respondent her costs of the
action up to the conclusion of the trial and that otherwise
the costs should follow the event.

The appeal in so far as it relates to the judgment in the
action should be allowed and the action, as against the
appellant, dismissed. The respondent is entitled to recover

(1) (1915) 33 O.L.R. 465 at 469.
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from the appellant her costs of the action up to the con-
clusion of the trial in so far as they were increased by the
appellant being made a defendant. The appellant is
entitled to recover his costs in the Court of ‘Appeal and in
this Court, so far as they relate to the action, frora the
respondent. The dismissal of the counter-claim is affrmed
and the respondent is entitled to her costs in the Court of
Appeal and in this Court in relation thereto.

Appeal allowed and action as against appellant dismissed.

Counter-claim dismissed.
Solicitors for the appellant: Kennedy & Ross.

Solicitors for the respondent: Hughes, Agar, Amys &
Steen.

OVILA BOUCHER ...................... APPELLANT;

AND

HER MAJESTY THE QUEEN .......... RESPONTENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Criminal law—Murder—Alleged, misdirection on doctrine of reasonable
doubt and circumstantial evidence—Alleged inflammatory langucge by
Crown counsel to jury—Criminal Code, ss. 1014(2), 1025.

The appellant was found guilty of murder. His appeal to the Court of
appeal was unanimously dismissed. He now appeals to this Court, by
special leave, on grounds of misdirection with reference to reascnable
doubt, circumstantial evidence and inflammatory language used by
Crown counsel in-his address to the jury.

Held (Taschereau and Abbott JJ. dissenting), that the appeal shovld be
allowed, the conviction quashed and a new trial ordered.

1. There was no misdirection in the trial judge’s charge with respect to
the doctrine of reasonable doubt.

Per Kerwin C.J., Kellock, Estey, Locke, Cartwright and Fauteux JJ.:
Difficulties would be avoided if trial judges would use the well
known and approved adjective “reasonable” or “raisonnable” when
describing that doubt which is sufficient to require the jury to ieturn
a verdict of not guilty.

*PresenT: Kerwin C.J. and Taschereau, Rand, Kellock, Estey, I ocke,
Cartwright, Fauteux and Abbott JJ.
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2. There was misdirection by the trial judge with reference to the rule as
to circumstantial evidence. Neither the language of Rexz v. Hodge
((1838) 2 Lewin C.C. 227) nor anything remotely approaching it was
used.

Per Kerwin CJ. and Estey J.: Bven though expressions other than the
ones used in the Hodge case are permissible, a trial judge should use
the well settled formula and so obviate questions arising as to what
is its equivalent.

3. Crown counsel exceeded his duty when he expressed in his address by
inflammatory and vindictive language his personal opinion that the
accused was guilty and left with the jury the impression that, the
investigation made before the trial by the Crown officers was such
that it had brought them to the conclusion that the accused was
guilty.

It is improper for counsel for the Crown or the defence to express his
own opinion as to the guilt or innocence of the accused. The right of
the accused to have his guilt or innocence decided upon the sworn
evidence alone uninfluenced by statements of fact by the Crown
prosecutor, is one of the most deeply rooted and jealously guarded
principles of our law.

4. Per Kerwin C.J., Rand, Kellock, Estey, Cartwright and Fauteux JJ.:
It could not be safely affirmed that had such errors not occurred the
verdict would necessarily have been the same.

Per Locke J.: There was a substantial wrong and consequently s. 1014(2)
of the Code had no application.

Per Taschereau and Abbott JJ. (dissenting): As the verdict would have
necessarily been the same there had been no substantial wrong or mie-
carriage of justice.

APPEAL from the judgment of the Court of Queen’s

Bench, appeal side, province of Quebec (1), affirming the

appellant’s conviction on a charge of murder.

A. E. M. Maloney, Q.C. and F. de B. Gravel for the
accused.

P. Miquelon and P. Flynn for the respondent.

The judgment of Kerwin C.J. and Estey J. was delivered
by:—
TaEe .CHIEF JUsTIcE:—The first question of law upon
which leave to appeal to this Court was granted is:—
(1) Were the jury misdirected by the learned trial judge
with reference to the doctrine of reasonable doubt?
The trial judge, in my view, did not misdirect the jury,
but the difficulties occasioned by what he did say would
not arise if trial judges would use the well-known and

(1) QR. [19541 Q.B. 592.
52713—2
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1954 approved word “reasonable” or “raisonnable” when describ-

Boucuer ing that doubt which is sufficient to enable a jury to ~eturn

TEE ngEEN a verdict of not guilty.

Kermimcy.  Lhere was clear misdirection by the trial judge with
—  respect to the second question of law which the appellant
was permitted to raise:—
(2) Were the jury misdirected by the learned trial judge
with reference to the rule as to circumstantial
evidence?

The evidence against the appellant was entirely circum-
stantial. “In such cases”, as this Court pointed out in The
King v. Comba (1), “by the long settled rule of the com-
mon law, which is the rule of law in Canada, the jury,
before finding a prisoner guilty upon such evidence, must
be satisfied not only that the circumstances are consistent
with a conclusion that the criminal act was committed by
the accused, but also that the facts are such as to be -ncon-
sistent with any other rational conclusion than that the
accused is the guilty person”. This, of course, is basec. upon
the decision in Rex v. Hodge (2); and, while we stated in
McLean v. The King (3), “There is no single exclusive
formula which it is the duty of the trial judge to eraploy.
As a rule he would be well advised to adopt the language
of Baron Alderson or its equivalent.”, in this case neither
that language, nor anything remotely approaching -t was
used. Even though, according to the judgment in MeLean,
other expressions might be permitted, the experience of the
Courts in Canada in the last few years justifies a further
warning that a trial judge should use the well settled
formula and so obviate questions arising as to what is its
equivalent. Because of the misdirection in this case, the
conviction cannot stand, unless the Court, exercising the
power conferred upon it by s.s. 2 of s. 1014 of the Criminal
Code, considers that there has been no substantial wrong
or miscarriage of justice.

Before dealing with that problem, it is well to set out the
third question of law which the appellant was allowed to
argue :—

(8) Was the appellant deprived of a trial according to

law by reason of the fact that the crown counsel used
inflammatory language in his address to the jury?

(1) 119381 S.C.R. 396. (2) (1838) 2 Lewin C.C. 227.
(3) 119331 S.C.R. 688 at 690.
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It is the duty of crown counsel to bring before the Court
the material witnesses, as explained in Lemay v. The King
(1). In his address he is entitled to examine all the evid-
ence and ask the jury to come to the conclusion that the
accused is guilty as charged. In all this he has a duty to
assist the jury, but he exceeds that duty when he expresses
by inflammatory or vindictive language his own personal
opinion that the accused is guilty, or when his remarks
tend to leave with the jury an impression that the investiga-
tion made by the Crown is such that they should find the
accused guilty. In the present case counsel’s address
infringed both of these rules.

I now turn to s.s. 2 of s. 1014 of the Code. The test to be
applied was laid down in Schmidt v. The King (2): “that
the onus rests on the crown to satisfy the Court that the
verdict would necessarily have been the same”. While I
am inclined to the view that that test has been met, I
understand that several members of the Court think other-
wise and, therefore, under the circumstances of this case,
I will not record a dissent.

The judgment of Taschereau and Abbott JJ. (dissenting)
was delivered by:—

TascHEREAU, J.:—L’appelant a été accusé d’avoir
assassiné un nommé Georges Jabour Jarjour, & St-Henri,
comté de Lévis, le 3 juin 1951, et a été trouvé coupable de
meurtre & la suite d’un procds devant le jury, présidé par
I’honorable Juge Albert Sévigny. La Cour du Banec de la
Reine (3) a unanimement confirmé ce verdict. Aprés avoir
obtenu la permission de I'honorable Juge Kellock de la
Cour Supréme du Canada, 1'appelant a inscrit la présente
cause devant cette Cour. Ses griefs d’appel sont les
sulvants:—

1. Le juge dans son adresse aux jurés, ne les a pag légale-
ment instruits sur la doetrine du doute raisonnable.

2. La régle qui doit étre suivie dans le cas de preuve cir-
constantielle n’a pas été suffisamment expliquée.

3. Lfaccusé n’a pas obtenu un proceés équitable eu égard
aux faits de la cause, étant donné que lavocat de la
Couronne, dans son adresse aux jurés, a fait usage d’un
langage enflammé.

(1) 119521 1 S.C.R. 232. (2) [1945] S.C.R. 438 at 440.
(3) Q.R. [1954] Q.B. 592,

52713—2%
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Je suis d’opinion que le premier motif d’appel n’est pas
fondé. Un résumé de ce que le président du tribunal a
exprimé & maintes reprises sur le doute que peuvent =ntre-
tenir les jurés, se trouve dans lextrait suivant dz son
adresse:—

Si la Couronne ne prouve pas le fait, le crime, de fagon & établir une
certitude morale, une certitude qui donne la conviction & I'intelligerce, une
certitude qui satisfait la raison et dirige le jugement 3 rendre, et que les
jurés ont, un doute sérieux sur la culpabilité de l'accusé, c’est leur devoir
et ils sont obligés de donner le bénéfice de ce doute & Paccusé et de le
déclarer non coupable.

Evidemment, le jury a nécessairement compris par ces
mots, qu’il devait étre satisfait de la culpabilité de I’accusé,
au delad d'un doute raisonnable. Sinon, ce dernier devait
en avoir le bénéfice et étre déelaré non coupable.

Le second grief est plus sérieux. Depuis au deld de cent
ans, la régle concernant la direction qui doit &tre donnée
aux jurés lorsqu’il s’agit de preuve circonstantielle, a été

. ) i
posée dans la cause de Hodge (1). S’adressant aux jurés,
le Baron Alderson s’est exprimé ainsi:

That before they could find the prisoner guilty they must be satisfied,
not only that those circumstances were consistent with his hauving com-
mistted the act, but they must also be satisfied that the facts were such as
to be inconsistent with any other rational conclusion than that the prisoner
was the guilty person.

Cette jurisprudence a depuis été suivie, et il suffit de
référer aux causes suivantes pour se convaincre qu’zlle a
été constante:—(Wills on Circumstantial Evidence (7th
ed. pp. 320 and 321) Rex. v. Natanson (2), Rex. v. Francis
and Barber (3), Rex. v. Petrisor (4), MacLean v The
King (5).

Malgré que les tribunaux se sont montrés trés séverss sur
la néeessité qu’il y a d’instruire le jury dans le sens indiqué
dans la cause de Hodge, il ne s’ensuit pas que la formule soit
sacramentelle, et que l'accusé aura droit & un nouveau
proces si les termes exacts ne sont pas employés. (MacLean
v. The King supra) Ce serait exiger un trop grand forma-
lisme, et le droit criminel ne va pas jusque la. Il faut
cependant retrouver dans les paroles du juge au proess, au
moins I’équivalent, qui fera comprendre aux jurés que dans

(1) (1838) 2 Lewin CC. 22% (3) (1929) 51 C.C.C. 351

(2) (1927) 48 C.C.C. 171. (4) (1931) 56 C.C.C. 390
(5) [19331 8.C.R. 690.
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une cause comme celle qui nous occupe, ol la preuve est 1_9(5_‘5
circonstantielle, pour trouver un accusé coupable, ils doivent Bovcmzr
étre satisfaits non seulement que les circonstances SONt ryp Gupex
compatibles avec sa culpabilité, mais qu’elles sont qusst ~ ——

. . . . Taschereau J.
incompatibles avec toute autre conclusion rationnelle. —

Malheureusement, I’équivalent de cette directive qui doit
étre nécessairement donnée, ne l'a pas été. Le savant
président du tribunal a bien attiré I'attention du jury sur
la preuve circonstantielle; il leur a bien dit qu’elle devait
étre forte et convaincante, mais il n’a pas, & mon sens,
expliqué la véritable doctrine que j’ai citée plus haut et
gqu’exige la loi.

L’appelant prétend enfin que la procureur de la Couronne,
au cours de son adresse au jury, a fait usage d'un langage
enflammé en faisant appel a leurs passions, avec le résultat
qu’ils auraient été entrainés & ne pas juger cette cause
comme des hommes raisonnables.

La situation qu’occupe I’avocat de la Couronne n’est pas
celle de I'avocat en matiére civile. Ses fonctions sont quasi-
judiciaires. Il ne doit pas tant chercher & obtenir un ver-
dict de culpabilité qu’a assister le juge et le jury pour que
la justice la plus compléte soit rendue. La modération et
Pimpartialité doivent toujours étre les caractéristiques de
sa conduite devant le tribunal. Tl aura en effet honnéte-
ment rempli son devoir et sera & I’épreuve de tout reproche
si, mettant de ¢6té tout appel aux passions, d’une fagon
digne qui convient a son rble, il expose la preuve au jury
sans aller au dela de ce qu’elle a révélé.

Je suis done d’opinion qu’en ce qui concerne les directives
du président du tribunal, relatives & la preuve circonstan-
tielle, il y a eu erreur de droit. Je crois également, apres
avoir analysé I'adresse au jury du procureur de la Couronne,
quil y a eu exagérration de langage. Mais je ne crois pas
que ces deux motifs soient suffisants pour ordonner un
nouveau proceés. L’article 1014 du Code Criminel est ainsi
rédigé, et je pense que dans les circonstances de cette cause,
il doit trouver toute son application:

1014. A Paudition d’un pareil appel d’'un jugement de culpabilité, la
cour d’appel doit autoriser le pourvoi, si elle est d’avis
a) Qu'il y a lien d’infirmer le verdict du jury pour le motif qu'il est
injuste ou non justifié par la preuve; ou
b) Quiil y a lieu d’annuler le jugement du tribunal & cause d'une
décision erronée sur un point de droit; ou
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1954 ¢) Que, pour un motif quelconque, il ¥ a eu déni de justice; et
[N . ,
BOUCHER d) Dans tout autre cas, la cour doit renvoyer I'appel.
v, 2. La cour peut aussi renvoyer I'appel si, malgré son avis que ’appel

THE QUEEN pourrait &tre décidé en faveur de lappelant, pour l'un des motifs sus-
Taschereau J. mentionnés, elle est aussi d’avis qu’il ne s'est produit aucun tort riel ou
N déni de justice.

Il ne me parait pas utile d’analyser les faits que la preuve
a révélés au cours du procés. Il sera suffisant de dire -
qu’a sa lecture, je me suis convaincu que méme si la girec-
tive du juge eut été conforme & la loi, et si le procureur de
la Couronne eut fait usage d’'un langage plus modéré, le
verdict aurait été nécessairement le méme. Je suis satisfait
qu’il n’y a eu aucun déni de justice et que ’accusé n’a subi
aucun tort réel. Gouin v. The King (1) ; Stirland v. Direc-
tor of Public Prosecutions (2); Schmidt v. The King (3).

Je rejetterais I'appel.

Ranp J.:—Three grounds of appeal were taken: an error

in the charge as it dealt with the burden of proof on the

" Crown : a failure to give an instruction on the test required

for circumstantial evidence; and certain statements of
Crown counsel in his address to the jury.

The first ground can be disposed of shortly. The words
objected to were “hors de tout doute sérieux”. Whatever
difference there is between this and the usual formula was
swept away by subsequent language with which the jurors
were at least more familiar: they must have “une absolue
certitude de la vérité de accusation qu’ils ont & juger”;
other expressions were to the same effect. The instruction,
as a whole, was more favourable to the accused than is
customary.

The rule as to the sufficiency of proof by eircumstances is
that the facts relied on must be compatible only with guilt
and admittedly no instruction of that nature expressly or in
substance was given. The purpose of the rule is that the
jury should be made alive to the possibility that the rate-
rial facts might be given a rational explanation other than
that of items plotting the course of guilty action. I think it
should have been given, and I cannot say that the charge as
a whole supplied its omission.

(1) [1926] 8.C.R. 539. (2) [1944] A.C. 315.
(3) 19451 S.C.R. 440.
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There are finally the statements of counsel, which I con-
fine to those dealing with the investigation by the Crown
of the eircumstances of a crime:

Cest le devoir de la Couronne, quand une affaire comme celle-13
arrive, n'importe quelle affaire, et encore plus dans une affaire grave, de
faire toutes les recherches possibles, et si au cours de ces recherches avee
nos experts on en vient 3 la eonclusion que Paccusé n’est pas coupable ou
qu’il y & un doute raisonnable, c’est le devoir de la Couronne, messieurs,
de le dire ou si on en vient 4 la conclusion qu’il n'est pas coupable, de
ne pas faire d’arrestation. Ici, ¢’est ce qu’on a fait.

Quand la Couronne a fait faire cette preuve-la, ce n'est pas avec
l'intention d’accabler 'accusé, ¢’était avec lintention de lui rendre justice.

Many, if not the majority of, jurors acting, it may be, for
the first time, unacquainted with the language and proceed-
ings of eourts, and with no precise appreciation of the role
of the prosecution other than as being associated with gov-
ernment, would be extremely susceptible to the implications
of such remarks. So to emphasize a neutral attitude on the
part of Crown representatives in the investigation of the
facts of a erime is to put the matter to unsophisticated
minds as if there had already been an impartial determina-
tion of guilt by persons in authority. Little more likely to
eolour the consideration of the evidence by jurors could be
suggested. It is the antithesis of the impression that should
be given to them: they only are to pass on the issue and to
do so only on what has been properly exhibited to them in
the course of the proceedings.

It is difficult to reconstruct in mind and feeling the court
room scene when a human life is at stake; the tensions, the
invisible forees, subtle and unpredictable, the significance
that a word may take on, are sensed at best imperfectly.
It is not, then, possible to say that this reference to the
Crown’s action did not have a persuasive influence on the
jury in reaching their verdiet. The irregularity touches one
of the oldest principles of our law, the rule that protects
the subject from the pressures of the executive and has its

safeguard in the independence of our eourts. It goes to the

foundation of the security of the individual under the rule
of law.

It cannot be over-emphasized that the purpose of a
criminal prosecution is not to obtain a conviction, it is to
lay before a jury what the Crown considers to be credible
evidence relevant to what is alleged to be a crime. Counsel
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have a duty to see that all available legal proof of the facts

Boucmer i3 presented: it should be done firmly and pressed to its
Tre Quesy legitimate strength but it must also be done fairly. The

Rand J.

role of prosecutor excludes any notion of winning or loging;
his function is a matter of public duty than which in ecivil
life there can be none charged with greater personal
responsibility. It is to be efficiently performed with an
ingrained sense of the dignity, the seriousness and the just-
ness of judicial proceedings.

The answer of the Crown is that notwithstanding these
objectionable features, there has been no substantial mis-
carriage of justice; that the proof of guilt is overwhelming
and that the jury, acting judicially, must necessarily have
come to the same verdict.

Sec. 1014(2) of the Criminal Code provides that the
Court

may also dismiss the appeal if, notwithstanding that it is of opinion that
on any of the grounds above mentioned the appeal might be decided in
favour of the appellant, it is also of opinion that no substantial wrong
or miscarriage of justice has actually occurred.

By sec. 1024 this Court, on an appeal, shall

make such rule or order thereon in affirmance of the conviction o- for
granting a new trial, or otherwise, or for granting or refusmg such appli-
cation, as the justice of the case requires . . .

It will be seen that under the former section the Court is
to exercise its discretion in the light of all the circumstances.
Appreciating to the full the undesirability, for many rea-
sons, of another trial, I find myself driven to conclude that
nothing short of that will vindicate the fundamental safe-
guards to which the accused in this case was entitled.

The conviction, therefore, must be set aside and a new
trial directed.

Lockr J.:—I have had the advantage of reading the
reasons to be delivered in this matter by my brother Cart-
wright. I agree with what he has said in regard to the first
and second questions of law. The failure to direct the jury
upon what may be called the rule in Hodge’s case appears
to me to be directly contrary to the unanimous decision of
this Court in Lizotte v. The King (1).

(1) [19511 SCR. 117.
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Upon the third question, I have this to say. It has
always been accepted in this country that the duty of per-
sons entrusted by the Crown with prosecutions in criminal
matters does not differ from that which has long been
recognized in England.

In Regina v. Thursfield (1), counsel for the Crown stated
what he considered to be his duty in the following terms:
that he should state to the jury the whole of what appeared on the
depositions to be the facts of the case, as well those which made in favour
of the prisoner as those which made against her, as he apprehended his
duty, as counsel for the prosecution, to be, to examine the witnesses who
would detail the facts to the jury, after having narrated the ecircum-
stances in such way as to make the evidence, when given, intelligible to
the jury, not considering himself as counsel for any particular side or
party.

Baron Gurney, who presided, then said:

The learned counsel for the prosecution has most accurately con-
ceived his duty, which is to be assistant to the Court in the furtherance
of justice, and not to act as counsel for any particular person or party.

In Regina v. Ruddick (2), decided just after the passage
of Denman’s Act, Crompton J. said (p. 499):

I hope that in the exercise of the privilege granted by the new Act to
counsel for the prosecution of summing up the evidence, they will not
cease to remember that counsel for the prosecution in such cases are to
regard themselves as ministers of justice, and not to struggle for a con-
viction, as in a case at Nisi Prius—nor be betrayed by feelings of pro-
fessional rivalry—to regard the question at issue as one of professional
superiority, and a contest for skill and preeminence.

An article entitled “The Ethies of Advocacy”, written by
Mr. Showell Rogers, appears in Vol. XV of the Law Quart-
erly Review at p. 259, in which the cases upon this subject
are reviewed and discussed. Speaking of the principles
above referred to, the author says:

Any one who has watched the administration of the criminal law in
this country knows how loyally—one might almost say how religiously—
this principle is observed in practice. Counsel for the Crown appears to
be anything rather than the advocate of the particular private prosecutor
who happens to be proceeding in the name of the Crown. When there
is no private prosecutor, and the proceedings are in the most literal sense
instituted by the Crown itself, the duty of prosecuting counsel in this
respect is even more strictly to be performed.

These are the principles which have been accepted as
defining the duty of counsel for the Crown in this country.

(1) (1838) 8 C. & P. 269. (2) (1865) 4 F. & F. 497.
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1954 In Rex v. Chamandy (1), Mr. Justice Riddell, speaking
Bovcmer for the Ontario Court of Appeal, put it this way (p. 227):

L. It cannot be made too clear, that in our law, a criminal prosecution
THE QUEEN o e .
— is not a contest between individuals, nor is it a contest between the
LockeJ. Crown endeavouring to convict and the accused endeavouring -o be
— acquitted; but it is an investigation that should be conducted w.thout
feeling or animus on the part of the prosecution, with the single view of
determining the truth.

In the last Edition of Archbold’s Criminal Pleading,
Evidence and Practice, p. 194, the learned author says
that prosecuting counsel should regard themselves rether
as ministers of justice assisting in its administration than
as advocates.

It is improper, in my opinion, for counsel for the Crown
to express his opinion as to the guilt or innocence of the
accused. In the article to which I have referred it is said
that it is because the character or eminence of a counsel is
to be wholly disregarded in determining the justice or ozher-
wise of his client’s cause that it is an inflexible rule of
forensic pleading that an advocate shall not, as such, express
his personal opinion of or his belief in his client’s case.

In an address by the late Mr. Justice Rose, which is
reported in Vol. XX of the Canadian Law Times at p. 59,
that learned Judge, referring to Mr. Rogers’ article, pointed
out a further objection to any such practice in the following

terms:—
Your duty to your client does not eall for any expression of your belief
in the justice of his cause . . . The counsel’s opinion may be right or

wrong, but it is not evidence. If one counsel may assert his belief, the
opposing counsel is put at a disadvantage if he does not state that in his
belief his client’s cause or defence is just. If one counsel is well known
and of high standing, his client would have a decided advantage over his
opponent if represented by a younger, weaker, or less well known man.

In my opinion, these statements accurately define the
duty of Crown counsel in these matters.

An extract from one of the passages taken from the
address of counsel for the Crown by my brother Cartwright
reads:—

C’est le devoir de la Couronne, quand une affaire comme czlle-la
arrive, n'importe quelle affaire, et encore plus dans une affaire grave, de
faire toutes les recherches possibles, et si au cours de ces recherches avec
nos experts on en vient & la conclusion que I'accusé n’est pas coupable ou

(1) (1934) 61 C.C.C. 224.
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quil ¥ & un doute raisonnable, c’est le devoir de la Couronne, messieurs, de
le dire ou si on en vient & la conclusion qu’il n’est pas coupable, de ne pas
faire d’arrestation. Ici, c'est ce qu'on a fait.

These are statements of fact and not argument and, in
making them, counsel for the Crown was giving evidence.
The matters stated were wholly irrelevant and, had the
counsel in question elected to go into the witness box to
make these statements on oath, the proposed evidence
would not have been heard. In this manner, however, these
facts were submitted to the jury for their consideration.

The statements were calculated to impress upon the jury
the asserted fact that, before the accused had been arrested,
the Crown, with its experts, had made a thorough investiga-
. tion and was satisfied that he was guilty beyond a reason-
able doubt. Introduced into the record in this manner,
there could be no cross-examination to test their accuracy.

The address of Crown counsel to the jury ended in this
manner :—

On voit tous les jours des crimes encore plus nombreux que jamais, des
vols et bien d’autre chose, au moins celui qui vole & main armée ne fait
pas souffrir sa victime comme Boucher a fait souffrir Jabour. C’est un
crime révoltant d’un homme dans toute la force de ldge, d’un athldte
contre un vieillard de 77 ans qui n’est pas capable de se défendre. J'ai un
peu respect pour ceux qui volent quand au moins ils ont donné une
chance & leur victime de se défendre, mais j’ai aucune sympathie, aucune
et je vous demande de n’en pas avoir, aucune sympathie pour ces liches
qui frappent des hommes, des amis. Jabour n’était peut-8tre pas un ami,
mais ¢’était un voisin, du moins ils se conngissaient.

LAchement, & coups d’hache—ZEt, si vous rapportez un verdict de
coupable, pour une fois ¢ga me ferait presque plaisir de demander la peine
de mort confre lui.

The Crown prosecutor, haviné improperly informed the
jury that there had been an investigation by the Crown
which satisfied the authorities that the accused was guilty,
thus assured them on his own belief in his guilt and
employed language calculated to inflame their feelings
against him,

In Nathan House (1), where a conviction was quashed
on the three grounds of misreception of evidence, misdirec-
tion and the conduet of counsel, Trevethin, L.C.J., referring
to the fact that counsel for the Crown had made an appeal
to religious prejudice in his address to the jury, said that

(1) (1921) 16 C.AR. 49.
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the language complained of was highly improper and that
it was impossible to say that it could not have influenced
the jury.

In delivering the judgment of the House of Lords in
Maxwell v. Director of Public Prosecutions (1), TLord
Sankey, L.C. said in part (p. 176):—

. it must be remembered that the whole policy of FEnglish eriminal
law has been to see that ag against the prisoner every rule in his favour
is observed and that no rule is broken so as to prejudice the charce of
the jury fairly trying the true issues.

The right of the accused in this matter to have his guilt
or innocence decided upon the sworn evidence alone,
uninfluenced by statements of fact by the Crown prosecutor
bearing directly upon the question of his guilt, and to have
the case against him stated in accordance with the fore-
going principles, were rights which may be properly
described, to adopt the language of the Lord Chancellcr in
Mazwell’s case, as being two “of the most deeply rooted and
jealously guarded principles of our criminal law.”

The infringement of these rights was, in my opinion, a
substantial wrong, within the meaning of section 1014 (2)
of the Criminal Code, and accordingly that provision has no
application to this case: Makin v. Attorney General for
New South Wales (2); Allen v. The King (3); Northey v.
The King (4).

I would allow this appeal, set aside the judgment of the
Court of Appeal and the verdict at the trial and direct that
there be a new trial.

The judgment of Kellock, Cartwright and Fauteux JJ.
was delivered by

CartwriGHT J.:—This is an appeal from a unaninous
judgment of the Court of Queen’s Bench, Appeal Side [5),
pronounced on the 15th day of June, 1954, dismissing the
appeal of the appellant from his conviction on a charge of
murder at his trial before Sevigny C.J. and a jury on the
15th of January, 1954.

(1) (1934) 24 C.AR. 152. (3) (1911) 44 Can. S.C.R. 31
(2) 118941 A.C. 69, 70. (4) 19481 S.C.R. 135.
(5) Q.R. [19541 Q.B. 592.
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The appeal is brought pursuant to leave granted by my 1_9(5_%
brother Kellock. The questions of law upon which leave Bouvcmur

to appeal was granted are as follows: Tee QuERS

(i) Were the jury misdirected by the learned trial judge with refer-
ence to the doctrine of reasonable doubt?

(ii) Were the jury misdirected by the learned trial judge with refer-
ence to the rule as to circumstantial evidence?

(iii) Was the appellant deprived of a trial according to law by reason
of the fact that the crown counsel used inflammatory language in
his address to the jury?

Cartwright J.

As to the first question, I am of opinion that when all
that was said by the learned Chief Justice in his charge to
the jury as to the onus resting upon the Crown and as to
the accused being entitled to the benefit of the doubt is con-
gidered as a whole it cannot be said that there was misdirec-
tion on this point. I do, however, venture to make the
respectiful suggestion that it would be well if ¢rial judges
when deseribing to the jury the doubt the existence of
which prevents them from returning a verdict of guilt
would refrain from substituting other adjectives for the
adjective “reasonable” which has been so long established
as the proper term to employ in this connection.

As to the second question of law on which leave to appeal
was granted, it is common ground that the evidence against
the appellant was wholly circumstantial. It is clear that
throughout his charge the learned Chief Justice failed to
direct the jury that before they could find the appellant
guilty on such evidence they must be satisfied not only that
the circumstances proved were consistent with his having
committed the crime but also that they were inconsistent
with any other rational conclusion than that the appellant
was the guilty person. The rule requiring the giving of
such a direction to the jury, usually referred to as the rule
in Hodge’s Case (1), has been long established and it is
necessary to refer only to the following authorities. In
McLean v. The King (2), the following passage in the
unanimous judgment of the Court appears at page 690:

It is of last importance, we do not doubt, where the evidence adduced
by the Crown is solely or mainly of what is commonly described as eir-
cumstantial, that the jury should be brought to realize  that they ought
not to find a verdict against the accused unless convinced beyond a
reasonable doubt that the guilt of the accused is the only reasonable
explanation of the facts established by the evidence. But there is no

(1) (1838) 2 Lewin C.C. 227. (2) 119331 S.C.R. 688.
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single exclusive formula which it is the duty of the trial judge to employ.
As a rule he would be well advised to adopt the language of Baron Alder-
son or its equivalent.

In The King v. Comba (1), Duff C.J. giving the unani-
mous judgment of the Court said at page 397:

It is admitted by the Crown, as the fact is, that the verdic: rests
solely upon a basis of circumstantial evidence. In such cases, by the
long settled rule of the common law, which is the rule of law in Canada,
the jury, before finding a prisoner guilty upon such evidence, mist be
satisfied not only that the circumstances are consistent with a conclusion
that the criminal act was committed by the accused, but also that the
facts are such as to be inconsistent with any other rational conclusion than
that the accused is the guilty person.

It is however desirable to point out, as was done by
Middleton J.A. in Rex v. Comba (2), that the ru'e in
Hodge’s case is quite distinet from the rule requiring a
direction on the question of reasonable doubt.

On this point I do not find it necessary to quote from the
charge of the learned Chief Justice in the case at bar as I
understand that all members of the Court agree that there
was a failure to give the necessary direction.

As to the third question of law on which leave to appeal
was granted, it appears that in the course of his address to

the jury counsel for the Crown said:

Le docteur nous dit au sujet du sang,—on nous a fait un rerroche
messieurs parce que nous avons fait faire une analyse du sang. Mais la
Couronne n’est pas ici pour le plaisir de faire condamner des innocents.

C'est le devoir de la Couronne, quand une affaire comme celle-ia
arrive, n'importe quelle affaire, et encore plus dans une affaire grave, de
faire toutes les recherches possibles, et si au cours de ces recherches avee
nos experts on en vient & la conclusion que l’accusé n’est pas coupakle ou

- quil y a un doute raisonable, c’est le devoir de la Couronne, messieurs,

de le dire ou si on en vient & la conclusion qu’il n’est pas coupable, de ne
pas faire d’arrestation. Ici, c’est ce qu’on a fait.

Counsel for the Crown concluded his address to the jury

as follows:

On voit tous les jours des crimes encore plus nombreux que jamais, des
vols et bien d’autre chose, au moins celui qui vole & main armée ne fait pas
souffrir sa victime comme Boucher a fait souffrir Jabour. C’est un crime
révoltant d’'un homme dans toute la force de 'Age, d’un athléte contre un
vieillard de 77 ans qui n'est pas capable de se défendre. J’ai un peu
respect pour ceux qui volent quand au moins ils ont donné une chance 3
leur victime de se défendre, mais j’ai aucune sympathie, aucune et je vous
demande de n’en pas avoir, aucune sympathie pour ces liches qui frappent
des hommes, des amis. Jabour n’était peut-8tre pas un ami, mais c¢'était
un voisin, du moins ils se connaissaient.

(1) 119381 S.C.R. 396. (2) (1938) 70 C.C.C. 205 at 227.
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Léachement, & coups d’hache—Et, si vous rapportez un verdict de
coupable, pour une fois ¢a me ferait presque plaisir de demander la peine
de mort contre lui.

There are a number of other passages in the address of this
counsel to the jury which I do not find it necessary to quote
as I think they can be fairly summarized by saying that
counsel made it clear to the jury not only that he was sub-
mitting to them that the conclusion which they should
reach on the evidence was that the accused was guilty, a
submission which it was of course proper for him to make,
but also that he personally entertained the opinion that
the accused was guilty.

There is no doubt that it is improper for counsel, whether
for the Crown or the defence to express his own opinion
as to the guilt or innocence of the accused.

The grave objection to what was said by counsel is that
the jury would naturally and reasonably understand from
his words first quoted above that he, with the assistance of
other qualified persons, had made a careful examination
into the facts of the case prior to the trial and that if as
a result of such investigation he entertained any reasonable
doubt as to the accused’s guilt a duty rested upon him as
Crown counsel to so inform the Court. As, far from
expressing or suggesting the existence of any such doubt in
his mind, he made it clear to the jury that he personally
believed the accused to be guilty, the jury would reasonably
take from what he had said that as the result of his inves-
tigation outside the court room Crown counsel had satisfied
himself of the guilt of the accused. The making of such a
statement to the jury was clearly unlawful and its damaging
effect would, in my view, be even greater than the admis-
sion of illegal evidence or a statement by Crown counsel to
the jury either in his opening address or in his closing
address of facts as to which there was no evidence.

I conclude that in regard to both the second and third
questions on which leave to appeal was granted there was
error in law at the trial and that accordingly the appeal
should be allowed unless this is a case in which the Court
should apply the provisions of section 1014 (2) of the
Criminal Code.
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E?i‘l The subsection mentioned has often been considered in

Bovcrer this Court and, in the view that I take of the evidence, it

TE &'UEEN is sufficient to refer to the judgment of Kerwin J., as he
then was, in Schmidt v. The King (1):

The meaning of these words has been considered in this Ccurt in
several cases, one of which is Gouin v. The King, from all of which it is
clear that the onus rests on the Crown to satisfy the Court that the werdict
would necessarily have been the same if the charge had been correct or if
no evidence had been improperly admitted. The principles therein set
forth do not differ from the rules set forth in a recent decision >f the
House of Lords in Stirland v. Director of Public Prosecutions, i.e., that the
proviso that the Court of Appeal may dismiss the appeal if they ccnsider
that no substantial miscarriage of justice has actually occurred in con-
victing the accused assumes a situation where a reasonable jury, after
being properly directed, would, on the evidence properly admissible, with~
out doubt convict.

Cartwright J.

As there is to be a new trial, I will, in accordance with
the established practice of the Court, refrain from dis-
cussing the evidence and will simply state my opinion that
it cannot be safely affirmed that the jury, had they 9een
properly directed as to the rule in Hodge’s case and had the
improper remarks of Crown counsel not been made, would

necessarily have convicted the appellant. This makes it
unnecessary for me to consider the submission of counsel
for the appellant, that even if the Court should bz of
opinion that had the trial been free from the errors in law
dealt with above the jury would necessarily have convicted
the appellant the conviction should nonetheless be quashed
because these errors were of so fundamental a character
that the appellant was deprived of his right to the verdict
of a jury following a trial according to law and such depriva-
tion is of necessity a substantial wrong, an argument waich
would have required a careful examination of the judgmants
in such cases as Allen v. The King (2) and Northey v. The
King (3).

Having concluded that there was error in law at the trial
in regard to both the second and third questions on which
leave to appeal was granted and that this is not a case in
which it can be said that had such errors not occurred the
verdict would necessarily have been the same it follows
that the conviction must be quashed.

(1) [1945] S.CR. 438 at 440. (2) (1911) 44 Can. S.C.R. 331.
(3) [19481 S.C.R. 135.
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I would allow the appeal, quash the conviction and direct 194
a new trial, BoucnEer

_ v.
Appeal allowed ; conviction quashed ; new trial ordered.  THE QUEEN

Solicitor for the appellant: A. Maloney. Cartwright J
Solicitor for the respondent: P. Miquelon.
NORMAN ARCHER ..................... APPELLANT; 1954
—
AND *Dee. 1
1955
HER MAJESTY THE QUEEN .......... RESPONDENT. s
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ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Motor vehicles—Driving—Without due care and attention or without
reasonable consideration for other persons wusing the highway’—
Whether two offences—The Highway Traffic Act, R.8.0., 1950, c. 167,
s. 29 (1)—The Summary Convictions Act, B.S.0. 1950, c. 879, 8. 8 (1)—
the Criminal Code—ss. 710 (3), 723 (3), and 725.

The appellant in proceedings taken under The Summary Conuvictions Act,
R.8.0. 1950, c. 370, was charged with having driven a motor vehicle
“without due care and attention or without reasonable consideration
for other persons using the highway” contrary to s. 29 (1) of The
Highway Traffic Act, RS.0. 1950, c. 167. He was acquitted of the

' charge by a magistrate but on appeal by the Crown, a conviction was
entered by the County Court judge whose judgment was affirmed by
a majority of the Court of Appeal for Ontario.

Held: that two separate offences were created by s. 20 of The Highway
Traffic Act (Ont.) and the appellant having been charged with two
offences in the alternative contrary to s. 710 (3) of the Criminal Code,
the conviction was invalid.

The King v. Surrey Justices [1932] 1 K.B. 450 followed.

Gatto v. the King [1938]1 S.C.R. 423, distinguished.

Appeal by the accused, by special leave, from the
judgment of the Court of Appeal for Ontario which by a
majority judgment, Aylesworth and F. G. Mackay JJ.A.
dissenting, dismissed the accused’s appeal from a judg-
ment of Shaunessy, County Court Judge by which, on an
appeal by the Crown, he was found guilty of the offence
charged of which he had been acquitted by a magistrate.

E. P. Hartt for the appellant.
W. E. Bowman, Q.C. for the respondent.
*PeesENT: Kerwin C.J. and Taschereau, Rand, Kellock, Estey, Locke,

Cartwright, Fauteux and Abbott JJ.
52713—3
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The judgment of Kerwin C.J. and Estey, Fauteux and
Abbott JJ. was delivered by :—

The Cmier Jusrice:—The appellant was charged with
having driven a motor vehicle on Russell Street, in the City
of Sarnia, “without due care and attention or without
reasonable consideration for other persons using the high-
way”, contrary to s-s. (1) of s. 29 of The Highway T-affic
Act, R.8.0. 1950, c. 167. This subsection reads as follows:—

. Every person who drives a vehicle on a highway without due care
and attention or without reasonable consideration for other persons using
the highway shall be guilty of an offence and shall be liable to a penalty
of not less than $5 and not more than $100, or to imprisonment for a
term of not more than one month, and in addition his licence or permit
may be suspended for a period of not more than six months.

The proceedings were taken under T'he Summary Convic-
tions Act, R.S.0. 1950, ¢. 379, and by s-s. (1) of s. 3 thereof,
except when inconsistent with the Act, Part XV of the
Criminal Code applies. In that Part there are the following
enactments to be considered:—

. 710 (3) Every complaint shall be for one matter of complaint only,
and not for two or more matters of complaint, and every information
shall be for one offence only, and not for two or more offences.

723 (3) The description of any offence in the words of the Aet cr any
order, by-law, regulation or other document creating the offence, o: any
similar words, shall be sufficient in law.

725. No information, summons, conviction, order or other proceeding
shall be held to charge two offences, or shall be held to be uncertain on
account of its stating the offence to have been committed in different
modes, or in respect of one or other of several articles, either conjuncsively
or disjunctively.

The question to be determined is whether or not one
offence only is created by s-s. (1) of s. 29 of The Highway
Traffic Act. If the answer is in the affirmative the informa-
tion is sufficient, but, if more than one offence is crected,
the provisions of s-s. (3) of s. 723 of the Code do not apply
80 as to restrict the application of s-s. (3) of s. 710. S-s.
(3) of s. 723 speaks of any offence and s. 725 is restricted to
the case where the information charges only one offence but
which is alleged to have been committed in alternative
ways.

Opinions have differed in the Courts below, but upon
consideration I am of opinion that two offences are created
by s-s. (1) of s. 29 of The Highway Traffic Act, as was
decided by the Court of Criminal Appeal, upon a similar
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enactment, in The King v. Surrey Justices (1), one of which
is driving without due care and attention and the second
of which is driving without reasonable consideration for
other persons using the highway. There is nothing incon-
sistent with this conclusion and the decision of this Court
in Gatto v. The King (2). The fact that there the pro-
ceedings were by way of indictment does not affect the
matter, but the important point is that the Court decided
that the gist of the offence was assisting or being concerned
in smuggling contrary to a provision of the Customs Act
and the accused were not charged with having committed
any of the specific acts in which they were concerned.

The appeal should be allowed and the conviction quashed.

Raxp J.:—1I agree that there are two offences stated in
8. 29(1) of The Highway Traffic Act of Ontario from which
it follows that the conviction is bad.

The appeal must then be allowed.

The judgment of Kellock and Cartwright JJ. was
delivered by:— -

Krrrock J.:—I agree with the opinion of Aylesworth
J.A., upon the construction of s. 29 of The Highway Traffic
Act, R.S.0. 1950, ¢. 167, as creating two offences. This is
the view taken in England upon a similar statute by the
Court of Criminal Appeal in The King v. Surrey Justices,
(1). At p. 452, Avory J. said:

On consideration of this section, however, I have come to the conclu-
sion that it contemplates two separate offences: (1) driving without due
care and attention, and (2) driving without reasonable consideration for
other persons using the road. Tt is not necessary to give illustrations of
how a man may be driving with due care and attention, so far as his own
safety is concerned, and yet driving without reasonable consideration for
other persons, but, if a person may do one without the other, it follows

as a matter of law that an information which charges him in the alter-
native is bad.

The majority in the Court of Appeal distinguished this
decision upon the ground that the court in the Surrey
Justices case had not to discuss the effect of statutory pro-
visions such as are contained in ss. 723(3) and 725 of the
Criminal Code. 1t is quite true that there appears to be no
English legislation applicable to summary convietions in

(1) 119321 1 K.B. 450. (2) [1938] S.CR. 423.
52713—3%

35
1955
——
ARcCHER
.
TaE Queen

Kerwin C.J.




36

1955
——
ARCHER
v.

TrE QUEEN

Kell—oc—l_{ J.

SUPREME COURT OF CANADA [1955]

the terms of s. 725 of the Code, but s. 39(1) of the English
Summary Jurisdiction Aect, 1879, c. 49, is identical with
5. 723(3).

In my opinion, however, the existence of s. 725, as enacted
by 1947-48, c. 39, s. 24, does not constitute a valid ground
for distinction in that it does no more than authorize the
stating of “the offence’” as having been committed in
different modes but it does not thereby authorize the charg-
ing of two different offences, a matter prohibited by
s. 710(3). 8. 725 can operate in the case of a statutory
offence only where, on a proper construction of the statute,
it can be said that only one offence is thereby described.
Accordingly, s. 725 provides no assistance with respact to
the primary problem of construing the statutory provision
from the standpoint as to whether one or more than one
offence is thereby stated.

With respect to the decision of this court in Gatto v. The
King (1), it is first to be observed that the proceeding there
in question was by indictment rather than under Part XV
of the Code, which deals with summary convictions. 3. 854
was accordingly the applicable section which, although by
s-s. (2) of s. 855 made subject to ss. 852 and 853, is not in
the same words as the sections in Part XV already
referred to.

- I do not think, in any event, that the court in Gatto’s
case intended to lay down any general principle -which
would practically eliminate the application of s-s. (3) of
s. 853 in the case of all statutory provisions attaching
criminal consequences to conduct of varying descriptions so
long as the acts described are expressed disjunctively.

The decision in that case was based upon the judgment
«©of Doull J., although only a small portion of that judgment
ig reproduced in the judgment of this court. There are
other passages in the judgment of the learned judge which
are illuminating with respect to what was in the miad of
this court when construing the section of the Customs Act
there in question. Doull J., also said:

In my opinion, it was not the intention of Parliament, under this

:section, to make persons, who were part of the gang employed to unship,
Jland, remove, transport or harbour, which were being carried out as a

(1) [19381 S.C.R. 423.
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continuous operaiion, guilty of several offences but to enact that any per-
son, who is concerned in any part of such performance, is guilty of an
indictable offence.

The italics are mine.

Again, the learned judge said:

In the present case, I think that the gist of the offence is “assisting
or being concerned in” smuggling. The particular elements of the smug-
gling operation, which might themselves be substantive offences, are only
different stages of the process, at any one or at all of which this offence
may occur. I do not think that any of the cases cited are in principle
opposed to this opinion.

Included in the cases to which the learned judge refers
are Rex v. Surrey Justices, ubi cit; R. v. Molloy (1) and
R.v. Disney (2). Neither Doull J., nor this court therefore,
intended to depart from the principle of these decisions.

In Gatto’s case the court took the view that the offence
created by the statute consisted not in ‘‘importing”,
“unshipping”, “landing” or any of the other specific acts
mentioned, but in “assisting or being otherwise concerned
in” any of them. The court considered that a charge of
“assisting or being otherwise concerned in” fell within the
language employed in s. 854 of the Code, as charging “in
the alternative several different matters, acts, or omissions
which are stated in the alternative in the enactment
describing any indictable offence or declaring the matters,
acts, or omissions charged to be an indictable offence.”

Coming to s. 29 of The Highway Traffic Act, it is plain
that is not constructed upon the same footing as the section
of the Customs Act in question in Gatto’s case. It does
not say, as Middleton J.A., considered he could read the
statute in question in Rex v. Rousseau (3), that

If any person drives improperly either by driving without due care and
attention or without reasonable consideration for other persons using the
road

he shall be guilty of an offence. So to read the statute
is, in my opinion, to supply words which are not there. 1
do not think that such a construction finds any support in
anything decided in the case of Gatto.

For these reasons I would allow the appeal and quash the
conviction.

(1) (1921) 15 Cr. App. R. 170; (2) (1933) 24 Cr. App. R. 49.
[1921] 2 K.B. 364. (3) [1938]1 O.R. 472.
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Lockr J.:—The charge laid against the appellant was
in the following terms:—

At the City of Sarnia, on or about the 26th day of September, 1952,
Norman Archer, 261 Essex Street, at about 155 pm. did drive motor
vehicle bearing Licence No. B-59226, north on Russell Street in the City
of Sarnia, without due care and attention or without reasonable con-

sideration for other persons using the highway, contrary to section 29(1)
of the Highway Traffic Act.

Of this charge he was acquitted by the Magmtrata but,
on an appeal by the Crown, His Honour Judge Shaunessy,
of the County Court of the County of Lambton, found the
appellant guilty of the offence charged. He then appealed
to the Court of Appeal and, by a judgment deliverad by
the Chief Justice of Ontario, with whom Roach and Hope
JJ.A. agreed, the appeal was dismissed. Aylesworth J.A.,
with whom F. G. Mackay J.A. agreed, dissented and -would
have allowed the appesal. This appeal comes before us by
special leave granted by an order of this Court made on
May 10, 1954,

S.°29(1) of The nghway Traffic Act (R.8.0. 1950,
c. 167) reads:—

" 29, (1) Every person who drives a ‘vehicle on -a highway withcut due
care and attention or without. reasonable consideration for other persons
using the highway shall be guilty of an offence and shall be liable to a
penalty of not less than $5 and not more than $100, or to imprisonment
for a termi of not more than one month, and in addition his licence or
perinit may be suspended for a period of net more than six months.

The point to be decided is as to whether the chargs laid
against Archer and of which he has been convicted was of
having committed one or more than one offence.

The learned Chief Justice of Ontario, agreeing with an
earlier decision of the Court of Appeal for Ontario in Kex v.
Rousseau (1), was of the opinion that s. 29(1) creates one
offence only, being one which might be committed ir. two
ways and adopted as the description of that offence a state-
ment from Mazengarb on Negligence on the Highway
(2nd Ed. at p. 270) reading:—

The desirability of ensuring safety upon the roads has also resulted
in the creation of a statutory offence: that of driving without due care

and attention, or without reasonable consideration for other persons using
the road.

Being of this opinion, he considered that the conviction
was in a form permitted by s. 725 of the Code.

(1) [1938] O.R. 472.
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The proceedings against the appellant were taken under
the provisions of the Summary Conviction Act (c. 379,
R.S.0. 1950) and Part XV and the sections of the Criminal
Code referred to in s. 3 of that Act, to the extent there
mentioned, apply. The following provisions of the Code
contained in that part must be considered:—

710. (3) Every complaint shall be for one matter of complaint only,
and not for two or more matters of complaint, and every information
shall be for one offence only and not for two or more offences.

723. (3) The description of any offence in the words of the Act or any
order, bylaw, regulation or other document creating the offence or any
similar words shall be sufficient in law.

725. No information, summons, conviction, order or other proceed-
ings shall be held to charge two offences, or shall be held to be uncertain
on account of its stating the offence to have been committed in different
modes, or in respect of one or other of several articles, either conjunctively
or disjunctively. -

S. 710(3), with an addition which does not affect the
matter to be considered, appeared as s. 845(3) of the
Criminal Code of 1892 and was taken apparently from s. 10
of The Summary Jurisdiction Act, 1848 (c. 43 Tmp.). That
section appears to have been a codification of the law, as
decided in the early cases (See R.v. Sedler (1); R.v. North
(2); B.v. Pain (3) )

S. 725, ag it read prior to the amendment of 1948,
appeared as s. 907 of the Code of 1892. This was, in turn,
taken from s. 107 of the Summary Convictions Act (e. 178,
R.S.C. 1886) and first appeared as s. 4 of ¢. 49 of the statutes
of that year. - It does not appear that there was-any coun-
terpart of this sectlon in England.

S. 12(1) of The Road Traffic Act, 1930 (Imp) (20 21
Geo. V, c. 43) reads:—

If any person drives a motor vehicle on a road without due care and
attention or without reasonable consideration for other persons using the
road, he shall be guilty of an offence. .

The description of the offence or offences in 8. 29(1) of
The Highway Traffic Act is the same.

In The King v. Surrey Justices (4), the charge laid under
s. 12 of The Road Traffic Act was that the accused had
driven:
without due care and attention or without reasonable consideration for
other persons using the road.

(1) (1787) 2 Chitty 519. (3) (1826) 7 Dowl. & Ry. 678.
(2) (1825) 6 Dowl. & Ry, 143. (4) 19321 1 K.B. 450.
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% and a conviction was made by the Justices in these terms.
Arcaer A rule nist for a writ of certiorari required them to show
cause why the conviction should not be quashed upon the
grounds that two offences appeared in the information and
in the conviction, contrary to the terms of s. 10 of the

Summary Jurisdiction Act, 1848.

The report of the argument shows that it was contended
for the Justices that s. 12(1) created only one offence,
although it was expressed in the alternative, but this was
rejected. Avory J., who delivered the judgment of the
Court, after saying that the only question was as to
whether the section in question could be read as comprising
two separate offences, or whether it created only one, said
that they had been invited to construe its language as if it
read:—

If any person drives a motor vehicle on a road without due care and
attention and without reasonable consideration for other persons using the
road he shall be guilty of an offence.

v,
TuE QUEEN

Locke J.

After then saying that it was not necessary to give illus-
trations of how a man might be driving with due care and
attention, so far as his own safety is concerned, and yet
driving without reasonable consideration for other persons,
he pointed out that, if a person may do one without the
other, it follows as a matter of law that an information
which charges a person in the alternative is bad, saying
(p. 452):—"

It is an elementary principle- that an information must not charge
ofiences in the alternative, since the defendant cannot then know with pre-

cision with what he is charged and of what he is convicted and may be
prevented on a future occasion from pleading autrefois convict.

R. v. Jones (1) and R. v. Wells (2), were referred to as
illustrating the distinction which is to be drawn between
charging offences in the alternative and charging that a
man may, by one act, have committed two offences. In
the first of these cases it was held that a man might
properly be convicted under the Motor Car Act, 1905 of
driving “recklessly and at a speed which is dangerous to
the public”, since the act of driving was one indivisible &ict:
in the second, the accused was charged under the same Act
of driving “at a speed or in a manner which was dangerous
to the public” and the conviction was held to be bad for
duplicity because he had been charged in the alternative.

(1) [19211 1 X.B. 632. (2) (1904) 68 J.P. 392.
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In the reasons for judgment delivered by the learned
Chief Justice of Ontario reference is made to the decision
of this Court in R. v. Gatto (1). The prosecution in that
case was by indictment for an offence or offences against
s. 193(3) of the Customs Act (R.S.C. 1927, c. 42). The
count in the indictment and the conviction read that the
accused:—

did assist or were otherwise concerned in the importing, unshipping, land-
ing or removing or subsequent transporting or in the harbouring of goods
liable to forfetiture under the Customs Act.

On an equal division of the Supreme Court of Nowva
Scotia tn Banco, the attack on the indictment and convie-
tion for multiplicity was dismissed. On the appeal to this
Court, Sir Lyman Duff C.J., by whom the judgment
of the Court was delivered, adopted a passage from
the judgment of Doull J. which contained the state-
ment that the section of the Customs Act created one
offence and not several, as contended on behalf of the
accused. Doull J. had held that s. 854 of the Code applied
and that, accordingly, if the acts or omissions are stated
in the alternative in the enactment deseribing an indictable
offence, a count is not objectionable if it charges these
matters alternatively. The decision of the Court of Appeal
in R. v. Molloy (2), where the proceedings were by indict-
ment, and Rule 5 of The Indictment Act, 1915 (5 & 6
Geo. V, ¢. 90), the terms of which are at least as wide as
those of s. 854, was considered as insufficient to support the
conviction, and while referred to by Doull J. is not men-
tioned in the reasons for judgment delivered in this Court.

The proceedings in the present matter not being for an
indictable offence, s. 854 has no application and the decision
in Gatto’s case, if relevant in determining it, is of impor-
tance only as deciding that a conviction in the language of
s. 193 of the Customs Act is for one offence only. As to
this, the argument addressed to the Supreme Court of Nova
Scotia in Banco and, so far as may be judged from the
reasons delivered, to this Court, was not directed to the
point as to whether to “assist” or “to be otherwise con-
cerned” in the importing ete. of goods deseribed two
separate offences, but rather whether “importing”, “unship-
ping”, “landing”, “removing”, “subsequent transporting”

(1) [1938]1 S.C.R. 423. (2) [1921]1 2 K.B. 364.
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and “harbouring” were distinct offences. It was the latter
contention that was rejected by Doull J. in the passage
approved in the judgment of this Court. The former does
not appear to have been considered in either Court.

There can be no doubt, in my opinion, that the convietion
in the present matter cannot be upheld, unless by virtue of
s. 723(3) and s. 725 of the Criminal Code. It appeers to
me equally clear that neither of these sections support the
contention of the Crown if s. 29(1) of The Highway Traffic
Act creates two offences and not merely one.

S. 723(3) merely says that to describe any offence, in
the words of the Act creating it, shall be sufficient in law,
but if two offences are created by the Act it eannot fallow
that charging them in the alternative is permissible, since
this would directly conflict with s. 710(3). S..725 speaks of
the information or conviction stating the offence to have
been committed in different manners and i is, of necegs1ty,
a.pphca,ble only if one offence only is created

Upon this aspect of the matter, T can see no answer - to
the reasoning.of Avory J. in the Surrey Justices case. As
was said in that case, a person may be drlving with due
care and attentron so far as his own safety is concerned,
and yet dr1v1ng without reasonable consideration for other
persons on the hlghway ~To drive “without due care and
attention” is an offence under. the section: subjecting: a
person guilty of such conduet.to the prescribed penalty: to
drive “without reasonable consideration for other persons
using the highway” is a distinet offenee punishable in like
manner. If a person were to be convicted for the first of
these offences and be later prosecuted for the second, in
respect of the same act would a plea of autrefois convizt be
a defence? The answer to that question is, in my opinion,
in the negative. -

I would allow this appeal and set aside the convietion.
Appeal allowed and conviction quashed.

Solicitor for the appellant: G. A. Martin.
Solicitor for the respondent: C. P. Hope.
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ATTORNEY GENERAL OF SASKAT-

CHEWAN (Defendant) .............. }‘ APPE”*‘f N

AND

WHITESHORE SALT AND CHEMICAL
COMPANY LIMITED AND MID-
WEST CHEMICALS LIMITED (Plain-
tiffs) ... S

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Constitutional law—Crown land—Mining leases of Saskatchewan lands
issued by Dominion prior to transfer of notural tesources—Leases
_replaced before expiration -by provincial. leases—W hether previous
- leases surrendered—W hether present leases sub]ect to Natural
Resources Agreement, 1930. .

In 1930, the respondents were the holders of sixteen alkali mining leases

o vlssued by the Dominion prior to the passage of the National Resources
Agréement, . 1930;. between the Province of Saskatchewan and the
Dominion providing for the: transfer of the natural regources from the
Dominion to the Province. Section 2 .of the Agreement provided
that the Province agreed to carry out the obligations of the Dominion
under contracts such as the ones held by the respondents and not to
alter any of their terms except with the consent of all parties other
than the Dominion, The leage in questlon provlded for a 20-year term
with the right of renewal. - - ‘ .

In 1931, prior to their expiration, the leases were replaced by two licences
granted for eighteen years by the Province, ‘which mcluded gome ‘four
*hundred acres of new land, and which, in turn, were replaced in 1937
by two leases each for a term of twenty years. Both the licences and
the new leages prov1ded for the right of rehewal,’

The trial judge and the Court of Appeal held that the new leases were
subject to 8. 2 of the Agreement and that, consequently, the Province
could not change the royalty payable under the leases.

Held: (Estey and Locke JJ. dissenting), that the appeal ghould be
allowed.

Per Kerwin C.J., Kellock and Fauteux JJ.: The doctrine of surrender,
which is not limited to cases of landlord and temant and which does
not depend upon -intention, applies in the case at bar. The new
licences which were accepted in 1931 could not have been granted by
the Province unless the original leases had been surrendered. There
could be no renewal of the terms of the original leases prior to the
expiration of the existing terms, and the instruments did not purport
to be renewals.

As to the intention of the parties, it cannot be contended that the four
hundred acres of new land ever became subject to the terms of the
old Dominion regulations or to the Dominion-Provincial agreement,

*PresENT: Kerwin C.J. and Kellock, Estey, Locke and Fauteux JJ.

RESPONDENTS.
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1954 if for no other reason than that the provincial Minister, who grented
AE:F the new licences, had no power under the Mineral Resources Azt to
SASKATCHE- do so.
WAN Nothing done in 1937 in the surrender of the 1931 licences and the granting
. of new leases can assist the respondents. Accordingly, s. 2 of the
Wél E’fiﬁ%ﬂ Agreement ceased to be applicable to the respondents whose rights
CHEMICAL became subject to the provineial law.

Co.Lip. a¥p Per Estey J.(dissenting): The new licences issued in 1931 were but con-
Clggngigs solidations and renewals of the original leases and remained sudject
L. to the provisions of the Agreement. The changes and additions in the
-— licences appear to have been made under s 2 of the Agreement without
any intention to surrender or cancel the leases in the sense that the
parties would not be subject to the Agreement. If the licences leave
that issue in doubt, an examination of the circumstances supports the
conclusion that the parties intended to consolidate and to make al-era-

tions and additions.

There was no surrender by operation of law as there was no basis fer an
estoppel and as the parties had no other intention than to consolidate
and renew the former leases.

The 1937 leases cannot be construed as expressing the intention that
Regulations adopted afterwards varying or fixing a new royalty should
become part of such leases. Consequently, there was no corsent
within the meaning of the Agreement.

Per Locke J. (dissenting) : The correspondence leading to the 1931 licences
showed clearly that both parties intended that the licences were
granted in the exercise of the right of renewal and that only the rights
of the lessee in respect of the unexpired term of the previous leases
were surrendered together with the instruments. There appears to be
no room for doubt that this was the intention of the parties. The
case of Lyon v. Reed ((1884) 13 M. & W. 285) does not support the
contention that where a lessee accepts a renewal of a lease before the
expiration of the term, not only is the right to the unexpired portion
of the term extinguished but also the benefit of all other collasoral
covenants, even though, as in this case, the parties intended and
stated their intention that such rights should be preserved.

Tor the same reasons, all that was surrendered in 1937 were the unexpired
terms of the 1931 licences and possession of the instruments.

By signing the 1937 leases, the respondents did not waive their right to
insist that the rates of rentals and royalties could not be changed
during the currency of the leases.

APPEAL from the judgment of the Court for Saskatche-
wan (1), affirming the deciston of the trial judge and
declaring that certain provincial legislation was not
applicable to the respondents’ leases.

M. C. Shumiatcher, Q.C., B. 8. Meldrum, Q.C. and
M. H. Newman for the appellant.

G. H. Steer, Q.C. and E. C. Leslie, Q.C. for the
respondents.

(1) [1952]1 4 D.L.R. 51.



S.CR. SUPREME COURT OF CANADA 45

The judgment of Kerwin C.J. and Kellock and Fauteux ~ 1954

. —
JJ. was delivered by :— SA.G. oF
ASKATCIH E-

KeLvock J.:—This is an appeal from the Court of Appeal — wax
for Saskatchewan (1) dismissing an appeal from the judg- wmmasmons
ment at trial in an action brought by the respondents for Sacraxo

. . .. . . . CHEMICAL
a declaration that certain provincial legislation is ultra co. L. amn
vires, or, in the alternative, inapplicable with respect to Clgg’nﬁgifs
certain alkali mining leases held by them. As there isno  Lm.
question as to any rights as between the respondents, I shall — —

not differentiate between them.

The respondents became the holders of sixteen mining
leases granted by the Dominion at various dates between
1926 and 1930 prior to the Natural Resources Agreement
between the Dominion and the Provinee of Saskatchewan,
which became effective on October 1, 1930. These leases
were (to use a neutral expression) given up by the respon-
dents in 1931 and replaced by certain licences granted by
the province, which, in turn, were replaced in 1937 by
other leases. The respondents contend, and that conten-
tion has been upheld in the courts below, that by virtue of
s. 2 of the Resources Agreement, the legislation in question
is ineffective in so far as the royalties payable by the
respondents are concerned.

Section 2 of the Agreement, in so far as material is as
follows:

The province will carry out in accordance with the terms thereof
every contract to purchase or lease any Crown lands, mines or minerals
any interest therein as against the Crown and further agrees not to affect
or alter any term of any such contract to purchase, lease or other arrange-
ment by legislation or otherwise, except either with the consent of all
parties thereto other than Canada . . .

The effect of this legislation was to bring about a statutory
novation under which the province became substituted for
the Dominion; Re Timber Regulations (Manitoba) (2).

It is the contention of the appellant that what occurred
in 1931, and again in 1937, was a surrender of all rights of
the respondents under the instruments then existing, and
that accordingly, s. 2 above ceased to be applicable, the
rights of the respondents becoming, in all respects, subject
to provincial law. The respondents take the position, in
the first place, that there could be in law no surrender

(1) [1952] 4 DL.R. 51. (2) [1935]1 A.C. 184.
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1954 either in 1931 or 1937 and that, in any event, there was no
H—J . .
AG.or surrender, all that occurred being the arranging of new

SAstAAT;HE' terms to which the provisions of s. 2 still applied.

v. With respect to the first ground, the respondents contend
‘WHITESHORE . o - . .
Sacranp  that the relation subsisting under the original leases was
C%H%I‘ﬁ‘n not that of landlord and tenant, and that the operation of
Mowesr the doctrine of surrender is confined to such a relationship.
CHEMICALS

L. With respect to the second, McNiven J.A., who delivered

Kelloorg. the judgment in the court below, was of opinion that the

——  operation of a surrender was limited to the term grarted
and that in all other respects,

the question as to whether 'or not there has been a surrender of righse (all
or any) under the initial leases depends upon the intention of the parties
in entering upon the new agreement.

He was further of the opinion that any surrender of the
respondents’ rights to be effective “should be eclearly
expressed and should not be left to implication of either fact
or law.” It was accordingly held that

It was the intention of the parties in 1931 to negotiate a consolidation
of the Dominion leases and that any rights which accrued to Whiteshore
under section 2 of the Natural Resources Agreement were not surrendered.
The present leases are merely renewals of the 1931 leases.

The doctrine of surrender is not limited to cases of laad-
lord and tenant as contended for by the respondents. As
stated by Parke B. in Lyon v. Reed (1):°

This term is applied to cases where the owner of a particular estate
has been a party to some act, the validity of which he is by law after-
wards estopped from disputing, and which would not be valid if his par-
ticular estate had continued to exist. There the law treats the doing
of such act as amounting to a surrender,

Merely as an example, the learned Baron referred to she
case of a lessee for years accepting a new lease from his
lessor, in which case, as the lessor could not grant the new
lease unless the prior one had been surrendered, the law
says that the acceptance of such new lease is of itself a
surrender of the former.

The doctrine of surrender by operation of law, as Baron
Parke points out, does not depend upon intention:

The surrender is not the result of intention. It takes place inderen-
dently, and even in spite of intention. Thus . .. it would not at all ater
the case to shew that there was no intention to surrender the par-

ticular estate, or even that there was an express intention to keep ‘it
unsurrendered’.

(1) (1844) 13 M. & W. 285 at 306.
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Where a lease is validly surrendered “the lease is gone, ° 13%
and the rent is also gone,” to employ the language of A.G.or
Bramwell L.J., as he then was, in Southwell v. Scotter (1). SHsxATCHE-

WAN
This principle is not affected by the fact that the lessee Wi ons
remains liable for breaches of covenant committed prior Savranp

to the surrender; Richmond v. Savill (2); including rent COHEE)ICAA;{D

M
then accrued due. The landlord similarly remains liable; o WvoT

Brown v. Blake (3). L.

In ex parte Glegg (4), the lessees of a brickfield, with XellockJ.
liberty to dig and carry away the earth and clay in con-
sideration of certain rents and royalties, became bankrupt.

The trustees, who disclaimed the lease, claimed the right
to remove the buildings and machinery erected by the
lessees, pursuant to a clause in the lease enabling the lessees
so to do “at any time or times during the continuance of
the said term, or within twelve months from the expiration
or other sooner determination thereof, but not afterwards.”

S. 23 of the Bankruptey Act, 1869, which authorized the
trustees to disclaim, provides that the lease should, upon
disclaimer, “be deemed to have been surrendered” from the
date of the adjudication in bankruptey. It was held that
the right to remove the buildings and machinery had
perished with the lease. Jessel MLR., at p. 16, said:

A surrender of the lease must be a surrender of the whole lease, not
merely of the demise, but also of the license to remove the buildings
and fixtures, and of every provision in it, whether beneficial to the tenant
or onerous. The whole lease is gone.

See also the same learned judge in Ex parte Dyke (5).

In my opinion this principle applies in the case at bar.
The new licenses which were accepted in 1931 could not
have been granted by the provinee unless the original leases
had been surrendered. There could be no “renewal” of the
terms of the original leases prior to the expiration of the
existing terms, and the instruments did not purport to be
renewals. They were for a new term of eighteen years from
October 1, 1930, which bore no relation to anything for
which provision was made in the original instruments.

(1) (1880) 49 LJ, QB. 356 at  (3) (1912) 47 L. Jo. 495.

359. (4) (1881) 19 Ch. D. 7.
(2) 119261 2 K. B. 530. (5) (1882) 22 Ch. D. 410 at 425-6.
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1&5;1 v As to the intention of the parties, it is to be observed that
AG.or the new licences, which were issued on the 28th of Septem-
SAS"‘K‘}:;HE' ber, 1931, included some four hundred acres of new lands
v. which had never been included in the old Dominion leases.

. WEMESHORE 14 00 1ot be contended that this new acreage ever became
C(E)HE;\?)IC:;D subject to the terms of the old Dominion regulations or to
Mowesr the Dominion-Provincial Agreement of 1930, if for no other
CH%II)CALS reason than that the Minister of Natural Resources of
—.  Saskatchewan, by whom the new licences were granted, had
Kellock J. - 1 power under the Mineral Resources Act, 1931, c. 16, to
do so; Rex v. Vancouver Lumber Company (1). To main-

tain the contrary is to say that the Minister had authority

to subject any provincial lands to an arrangement which

even the Legislature itself could not subsequently affect.

The utmost authority which the statute gives to the Minis-

ter, is the provision in 8. 6 authorizing the grant under the
provincial Act of mineral lands to applicants who, at the

time of the coming into force of the statute, had conplied

with the Dominion regulations and had an application

pending with the Dominion.

The licences of 1931 make no attempt to differentiate
with respect to any of the lands included therein. It is
therefore impossible to sever any part of the lands from any
other part and to say that while the old Dominion regula-
tions did not apply to the one they nevertheless applied to
the other. Moreover, the only authority vested in the
Minister to deal with mineral leases formerly granted by
the Dominion under the Dominion Lands Act and regula-
tions was by the Provincial Lands Act, 1931, c. 14, 5. 67(1).
But the licences of 1931 were not and did not purport to
be granted under that Act but by virtue of the authority
vested in the Minister by “The Mineral Resources Act”,
which statute deals exclusively with mineral resources sub-
ject, in the hands of the province, to no outstanding interest
created by the Dominion.

This being 8o, nothing done in 1937 in the surrender of
the 1931 licences and the granting of new leases can assist
the respondents.

When, therefore, in 1947, s. 27 of the Mineral Reso-urces
Act was amended by ¢. 21, s. 4, providing that notwithstand-
ing anything contained in the amending Act or any other

(1) [19201 1 W.W.R. 255.
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Act or in any regulations, or in any lease or licence, whether =~ 1954
granted by the Dominion or by the province, such lease or AG. oF
licence should be deemed to contain a covenant by the SasKaTcHE-
lessee or licensee that he should pay to the province such v.
royalties as might from time to time be required by the Wgﬁfii%“

regulations, this legislation was effective with respect to the CCHEMICAL

leases held by the respondents. %AIE)T\I;;E%;D
I would therefore allow the appeal and dismiss the action CH?JBTE;?ALS
with costs throughout. Kellock J.

Estey J. (dissenting):—The administration of the
Crown’s interests in the natural resources within Saskat-
chewan was transferred from the Government of Canada to
the Government of that Province under the terms of the
Natural Resources Agreement of March 20, 1930 (herein-
after referred to as the Natural Resources Agreement).
This was ratified by the Legislature of Saskatchewan (S. of
S. 1930, c. 87), by the Parliament of Canada (8. of C. 1930,
c. 41) and by the Parliament of Great Britain (1930, 20-21
Geo. V. e. 26, Gr. Br.). By a subsequent agreement of
August 7, 1930, this transfer became effective as of
October 1, 1930 (8. of S. 1931, ¢. 85; 8. of C. 1931, ¢. 51).

Upon the latter date (October 1, 1930) the respondent
Whiteshore Salt and Chemical Company Limited (herein-
after referred to as the respondent) was lessee under sixteen
alkali leases covering approximately 3130 acres granted by
His Majesty, as represented by the Minister of the Interior
of Canada, under the Alkali Mining Regulations established
by Order-in-Council P.C. 1297 of April 20, 1921, and
amended November 20, 1923, and January 5, 1926. These
leases (hereinafter referred to as original leases) were not
all made at the same time and under the provisions thereof
would have expired at different dates in the years 1946 to
1950 inclusive.

After the resources were transferred, and under date of
September 28, 1931, the sixteen leases, prior to the expira-
tion of any of them, were replaced by two licenses granted
by the Minister of Natural Resources of the Province of
Saskatchewan to the respondent. These were numbered
A1372 and A1373 and were each for a period of eighteen
years from October 1, 1930. Then, before the date of their

52713—4
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expiration, these latter licences were replaced, on April 16,
1937, by two leases each for a term of twenty years to be
computed from the first day of October, 1936.

The Attorney General, as appellant, contends that the
alkali mining leases A1372 and A1373 effected a surrender,
by operation of law, of the original sixteen leases, or, in
any event, by these two licences the parties disclosed an
intention to and did effect a surrender or termination of
the original sixteen leases, and that thereafter the two
licences were now agreements between the parties hereto,
unaffected by the provisions of the agreement under
which the Province took over the administration o the
natural resources and, therefore, subject only to provineial
legislation.

The respondent contends that these new licences were
but consolidations or renewals of the original sixteen leases
and, therefore, remain subject to the provisions of the
Natural Resources Agreement and that it was, therefore,
beyond the competence of the Province, by legislation, to
increase the fees and royalties provided for in the original
sixteen leases.

The Natural Resources Agreement placed the Province
of Saskatchewan “in the same position as the original Prov-
inces of Confederation are in virtue of Section one hur.dred
and nine of the British North America Act, 1867” with
respect to “the interest of the Crown in all Crown lands,
mines, minerals (precious and base) and royalties derived
therefrom within the Province . . . subject to any trusts
existing in respect thereof, and to any interest other than .
that of the Crown in the same ...” In reality this agree-
ment placed the administration of the interests of the Crown
in the natural resources within the Province under the
provincial government. The relevant portions of the agree-
ment are paras. 2 and 3, which read as follows:

2. The Province will carry out in accordance with the terms thereof
every contract to purchase or lease any Crown lands, mines or minerals
and every other arrangement whereby any person has become entitled to
any interest therein as against the Crown, and further agrees not to affect
or alter any term of any such contract to purchase, lease or other arrange-
ment by legislation or otherwise, except either with the consent of all
parties thereto other than Canada or in so far as any legislation may
apply generally to all similar agreements relating to lands, minss or
minerals in the Province or to interests therein, irrespective of who may
be the parties thereto.
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3. Any power or right, which, by any such contract, lease or other 1954
arrangement, or by any Act of the Parliament of Canada relating to any —
of the lands, mines, minerals or royalties hereby transferred or by any S égf&ﬁm_
regulation made under any such Act, is reserved to the Governor in WAN
Couneil or to the Minister of the Interior or any other officer of the v.
Government of Canada, may be exercised by such officer of the Govern- WHITESHORE
ment of the Province as may be specified by the Legislature thereof from CSI;‘;TM?};::‘
time to time, and until otherwise directed, may be exercised by the (v T.rp.anD
Provinecial Secretary of the Province. MIDWEST
CHEMICALS

The sixteen leases granted by the Government of Canada
to the respondent are described as “alkali leases” and metey J.
provide in part: T

His Majesty doth grant and demise unto the lessee, the full and free
and sole, the exclusive license and authority to win and work all the

alkali deposits and accumulations of alkali as defined in the said regula-
tions on or in the said lands, that is to say,

The provincial licenses Nos. A1372 and A1373 dated
September 28, 1931, are each entitled “alkali mining
license” and provide in part:

. in consideration of the fees and royalties hereinafter reserved, grant
unto . .. (Whiteshore) hereinafter called the licensee . . . full right, power
and the sole, the exclusive license, subject to the conditions hereinafter
mentioned and contained in the Mineral Resources Act and Regulations
thereunder, and the amendments thereto, to win and work all the deposits
and accumulations of Alkali on or in the following lands, that is to say:

In both the leases and the licenses the foregoing pro-
visions are followed by a paragraph reading:

Together with full and exclusive license and authority for lessee and
his agents, servants and workmen to search for, dig, work, mine, procure
and carry away the said alkali wherever the same may be found in or
on the said lands, and to construct and place such buildings and erections,
machinery and appliances on the said lands as shall from time to time
be necessary and proper for the efficient working of the said mines and
accumulations of alkali and for winning, removing and making fit for sale
the alkali on and in the said lands.

Under the original leases the lessee paid an annual rent
and under the licenses an annual fee of 25 cents per acre
and a royalty of 25 cents per ton of alkali taken from the
leased lands with, in each case, a proviso not material
hereto. The respondent has extracted quantities of alkali
and performed all the covenants on its part under all of the
leases and licenses, although since the increase in royalties
by Order-in-Council 1303 dated August 20, 1947, and varied
by Order-in-Council 1060 dated August 28, 1949, the pay-
ments of royalties have been made under protest.

52713—43
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The general purpose of the leases and licenses was the
same throughout. The terms of the original leases had
not expired and, in fact, would have continued to various
dates between 1946 and 1950 inclusive. The licenses were
each for a period of eighteen years from October 1. 1930.
Certain of the provisions were identical in languags with
those of the leases, while others, though expressed in
different words, remained essentially to the same effect.
The rent or fee and royalties were unchanged. The acreage
of 3130 was varied by deleting 100 acres included uncer the
original leases and adding 400 acres, making a total of 3430
acres under the licenses. The right of the lessee to r2cover
the alkali in solution was not continued under the licenses.
The lessor was given, under the licenses, the right 1o dis-
train for the arrears of fees and royalties and the lessee the
right to remove his equipment within a period of six months
from the termination of the leases.

The licenses differ in that they were granted by the Prov-
ince and made subject to the provincial Mineral Resources
Act and the Regulations thereunder, whereas the original
leases were granted, as already stated, through the M:nister
of the Interior of Canada and under the Regulations of
1910 and 1911. After the Natural Resources Agre=ment
a lessee such as the respondent could look only to the
Province for the performance of obligations assumesd on
behalf of the Crown. Lord Asquith of Bishopstone, referring
to that agreement and its statutory confirmation, ssated:
“These provisions have been described as constituting a
‘statutory novation,” the province stepping into the shoes
of the Dominion, and succeeding to its rights.” Huggard
Assets Ltd. v. The Attorney-General of Alberta et a. (1);
Refund of Dues under Timber Regulations (2).

Throughout the licenses no reference is made to the
Natural Resources Agreement, confirmed as it was ky the
legislative bodies already mentioned. In the consolidation
here effected, if the parties had intended that they would
no longer be subject to the provisions of that agreement, it
must be presumed that they would have expressed such an
intention in the consolidated agreements.

(1) [1953] 8 W.W.R. (N.S.) 561 at 563.
(2) [19351 A.C. 184 at 198.
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There are, throughout the licenses, no words of sur-
render, cancellation or consolidation. Therefore, when these
changes and additions are considered in relation to the
power given to the parties under para. 2 of the Natural
Resources Agreement to effect alterations in the original
leases, the changes and additions included in the licenses
would appear to be made under that provision without any
intention to surrender or cancel the original leases in the
sense that the parties carrying on under the licenses would
not be subject to the provisions of the Natural Resources
Agreement. If, however, it be suggested that the agree-
ments leave the issue so much in doubt that regard should
be had to the circumstances under which the parties
executed the leases, an examination of these circumstances,
in my view, definitely supports the foregoing conclusion
that the parties intended to consolidate the leases and to
make alterations and additions thereto. The initial sug-
gestion was made on June 20, 1931, by the respondent’s
solicitor’s letter to the Department of Natural Resources,
reading, in part, as follows:

Under the circumstances it would be a great deal more convenient if
the leases were consolidated, and one lease was issued for the full area.
It would simplify payment of rent by the company, and simply the work
in your office. I would suggest that a new lease be prepared of all of the
area covered by the above leases, the new lease to be for a term of twenty
(20) years from any date that would appear to be fair, the company to
surrender all the leases now held by it.

The reply on behalf of the Department acknowledges the
request for consolidation, accepts the faet that the sixteen
leases would be cancelled and suggests two leases instead
of one. The respondent then returns the sixteen leases “to
be cancelled” and presumes “that the new leases will be in
the same form or a similar form to the leases being can-
celled.” The words “surrender,” as here used by the
respondent, and “cancellation,” as used by both the parties.
when construed, as it seems they must be, in relation to
the word “consolidation,” mean no more than that the
documents would be cancelled and their places taken by
those embodying similar terms to be now styled licenses.

Then follows correspondence dealing, inter alia, with the
term of eighteen years and the deletion and addition of
acreage. Eventually the licenses were forwarded to the
respondent for execution and were returned, duly executed,
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Eff to the Department, under date of October 15, 1931. The
AG.or solicitor for the respondent had, in the earlier corre-
SAS@“‘EEHE‘ spondence, requested that it be recited in the licens2s that
- th-_e .WOI‘k required by the lessee under para. 12 of the
satranp  Original leases had been complied with. He now, however,
CHEMICAL requests that this certificate refer to Clause 1(i) of the
Co. L1p. AND ., . . .
Mwmwesr licenses, rather than to para. 12 of the original leases. This
CH?T‘;?“‘S supports the view that the parties were but consolidating
——_  the leases and it was, therefore, appropriate to refer to the

ESE{‘T' clauses as Included in the new licenses.

It may also be added that the witnesses on behalf of both
parties made it clear that in the execution of the licenses
they were but effecting a consolidation, with only such
alterations and additions as were agreed upon.

The respective Governments, when adopting the language
of the Natural Resources Agreement, had in mind all types
of then current agreements with the Government of Canada
in relation to the natural resources, and in particuler the
many leases that were for periods varying from one to many
years. What is perhaps of even greater importance is that,
because of the nature of the work and expenditures made
by a lessee in developing a natural resource, it was usual to
include in the leases a clause for successive renewals thareof.
In these circumstances it ought not to be concluded that
para, 2 of the Natural Resources Agreement would not
apply to successive renewals.

Moreover, from time to time an enterprise, in the courss
of developing a natural resource, may find changes desirable
or even necessary. No doubt for this reason there was
included in para. 2 a provision that the parties might agree
in a manner that would “affect or alter” the terms oI any
agreement. Certainly one of the likely possibilities would
be that the lessee, finding an acreage of little or no use while
another nearby acreage was desirable, would endeavour to
acquire the latter. This was precisely the position which
confronted .the parties and they, in the licenses, have made
the necessary adjustment in- acreage.

The nature and character of respondent’s business are
equally important when construing the intent and pu-pose
of the parties in effecting the consolidations and renewals
of September ,'28,_ 1931.

¢
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The 400 additional acres in the licenses of September 28,  195¢
1931, were part of the lands transferred to the Province as AG. o
of October 1, 1930, under the Natural Resources Agreement. SASI;;“:;HE'
In anticipation of this transfer, the Provincial Legislature v.
enacted The Administration of Natural Resources (Tem- ' g.roSHoRE
porary) Act, 1930, (S. of S. 1930, c. 12), effective as of C(OJEE}TI"IA):I(;;LD
April 10, 1930. MDWEST

The following year the Provincial Legislature enacted CH%,BTI;.CALS

both The Provincial Lands Act, 1931 (R.S.S. 1931, c. 16), Estey J.
and The Mineral Resources Act, 1931 (R.S.S. 1931, ¢. 14), —
effective as of March 11, 1931. Both of these statutes were
in relation to the natural resources and enacted consequent
upon the Province assuming the responsibility for the
administration thereof on and after October 1, 1930. The
licensés were made under the authority of the latter statute.
It would appear that, by virtue of the Natural Resources
Agreement and these statutes, the power of the Province
was sufficiently wide and comprehensive to permit of it
placing ‘the additional 400 acres under the licenses upon
the same terms as the lands originally and now remaining
thereunder. Whether the Provinee could, upon the expira-
tion of these licenses, have insisted that the 400 acres be
no longer included need not here be considered. -

With great respect to those who hold a contrary opinion,
the parties hereto set out to consolidate and renew the
original leases. In the course of their negotiations they
agreed upon certain changes which were no more than that
contemplated by para. 2 of the Natural Resources Agree-
ment. In fact, and again with great respect, it would seem
that, throughout, the parties consistently intended no more
than to consolidate and renew these original leases, which
they accomplished by the execution of the two licenses of
September 28, 1931, and, as already intimated, these
licenses remained subject to the provisions of para. 2 of the
Natural Resources Agreement.

That consolidations and renewals do remain subject to
para. 2 of the Natural Resources Agreement would appear
to have been the decision of this Court in Anthony v. The
Attorney-General for Alberta (1). That is a decision after
the transfer of the natural resources to the Province of

(1) [1943] S.CR. 320.
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Alberta under an agreement in all material respects to the
same effect as that with Saskatchewan. At p. 330 it is
pointed out that

The appellants after the transfer each year for nine successive years
applied for, received and accepted licenses from the Provineial Govern-
ment and thus formally and definitely accepted its jurisdiction and agreed
to abide by its regulations and paid the fees imposed by the Provincial
Government,

Mr. Justice Hudson, writing the judgment of the Court,
stated at p. 331:

I do not think that the plaintiffs’ acceptance of the licenses can be
taken as a consent to any alteration in the agreement which woull vest
in the province a right to destroy or nullify indirectly the contract which
he had with the Dominion Government.

The appellant, however, contends that by the execution
of the licenses of September 28, 1931, being A1372 and
A1373, irrespective of whether the parties intended to con-
solidate and renew, the original leases were surrendered by
operation of law. This contention is largely based npon
certain statements of Baron Parke in Lyon v. Reed (1) :

It takes ]i)lace independently, and even in spite of intention . . . it
would not at all alter the case to show that there was no intenzion to
surrender the particular estate, or even that there was an express inten-
tion to keep it unsurrendered.

This language must be read and construed in relaticn to
its context, the material portion of which reads:

. what is meant by a surrender by operation of law. This term is
applied to cases where the owner of a particular estate has been & party
to some act, the validity of which he is by law afterwards estopped from
disputing, and which would not be valid if his particular estate had con-
tinued to exist. There the law treats the doing of such act as amount-
ing to a surrender. . . . an act done by or to the owner of a particular
estate, the validity of which he is estopped from disputing, and which
could not have been done if the particular estate continued to exist. The
law there says, that the act itself amounts to a surrender. In such case it
will be observed there can be no question of intention. The surrenier is
not the result of intention. It takes place independently, and evzn in
spite of intention.

The respondent does not contest the validity of any act
such as the execution of the licenses of September 28, 1931.
The original leases have, in the respondent’s view, been con-
solidated and renewed. This the appellant does not disoute
either in pleading or proof. In its defence it is alleged that
these original leases were surrendered with the “concurr=nce

(1) (1844) 13 M. & W. 284 at 305.
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and consent” of the respondent and that consequent upon B:”i
the surrender and termination of the original leases the A.G.or

licenses of September 28, 1931, were issued granting “new SAS]“WAAT;HE'
and modified rights” to the respondent. The evidence does v.
‘WHITESHORE

not suggest that the respondent, by act, word, or other con- “sxr anp
duect, has either misled or caused the appellant to suffer any Cg‘i?;liﬁ*n
prejudice. There can, therefore, be no basis for an estoppel Mmwssr
and as, in the circumstances of this case, that is the only CFEIAL
basis suggested for a surrender by operation of law, it can- Biey J
not be concluded that such a surrender has been effected. —

Moreover, the rule of surrender by operation of law was
not developed to effect ends in opposition to the intention
of the parties, but rather to defeat contentions contrary to
their presumed intention. No authority has been cited
where it has been applied in a case such as this where the
essential problem is to determine whether the parties, by
the licenses of September 28, 1931, entered into entirely new
agreements. If the latter is the true construction of what
the parties effected, the licenses are not subject to the
Natural Resources Agreement. No express provision to
that effect is contained in the licenses and such must, there-
fore, be determined from the language adopted as construed
in relation to the circumstances in which they were pre-
pared. When regard is had to the nature and character of
an undertaking with respect to natural resources, the
importance of the renewal provisions, the manner in which
the negotiations were initiated, the similarity of the pro-
visions in the licenses with those of the leases and the pro-
visions of the Natural Resources Agreement which con-
templated alterations, it would appear, with great respect to
those who hold a contrary opinion, that the parties had no
other intention than to consolidate and renew the former
leases.

The position is here, in principle, the same as in the
Anthony case, supra. There they were renewing under
renewal clauses, while here they were consolidating and
renewing the leases, with such changes as were within the
contemplation of para. 2.

In Mathewson v. Burns (1), the lessee for a term expir-
ing April 30, 1913, in March of that year accepted and

(1) (1914) 50 Can. 8.C.R. 115.
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E’fﬁ signed a new lease for a year from May 1, 1913. The former
AG.or contained an option to purchase at any time before the

SASf;‘:;HE' expiration of the lease, but this provision was omitted in
v. the second lease. Before the expiration of the old lease the
W HITESHORE

Sarranp  lessee accepted the option. It was contended that the accep-
C%Ff;"giﬁn tance of this new lease was an acknowledgment of an
Mowesr absolute title in the lessor and that the new lease for a
Crmicars year without the option was inconsistent with her right to
Eetey J. accept the option and thereby defeat the second lease. It
——  was held by a majority of this Court that her acceptance of
the option was valid, notwithstanding her acceptance o the

new lease. Sir Charles Fitzpatrick C.J. at p. 117 statec:

There is no evidence that in consideration of the new lease she agreed
to abandon her option, and taking a new lease in anticipation of a possible
failure to exercise an option to purchase is not conduct evidencicg an
intention to abandon the right to the option when, as in this case, the
lease was to begin to run only at the expiration of the option period.

Mr. Justice Idington and Mr. Justice Duff (later C.J.)
adopted the reasons of Chancellor Boyd who stated:

There is no evidence of any waiver by the plaintiff of the option to
purchase. The taking of a new lease to begin at the termination cf the
other was merely a provident act in case she did not think fit to purchase.
Had she elected to purchase during the former lease, that would ipso facto
have determined the relation of landlord and tenant, and a new relation
of vendor and purchaser would have arisen. None other follows in ragard
to the second lease; it did not become operative, on the plaintiff electing
to purchase at the end of the first term. (1).

These authorities would appear to support the view that
when there has been no estoppel that which has been
effected by the parties must be determined by the ascertain-
ment of their intention as expressed in their agreement.

That the two leases of April 16, 1937, were renewals of
the two licenses of September 28, 1931, and were so accepted
by both parties does not appear to admit of any doubt.
The initial request for the renewal in 1937 came from the
respondent and for a reason that so often happens in the
development of natural resources—that the company was
now prepared to invest a large sum of money in plant and
equipment and desired to know its position over a longer
period of years than the term of the existing leases. It was
for that reason, under date of February 22, 1937, the
respondent applied to the Department for a “renewal of

(1) 30 OLR. 186 at 190.
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Alkali Mining Licenses Nos. A1372 and A1373” and in sup- 25_%
port thereof set out “that these leases have been running AG.or
since 1926” and that the respondents “have not had any SAS‘;;‘E;HE'

revenue from the leases” but were now prepared “to build v

a plant at a cost of about $200,000.00 and enter into a con- W;ETE iﬁg‘m

tract for the supply of sodium sulphate under a contract CgfiETl‘gli;LD

extending over a term of years.” As a result of this request Mwwasr

renewal leases (the Province now adopting the word “lease” CHEpIcALs
instead of “license”) were prepared and signed by the part- Estey J

ies for a term of twenty years from the first day of October, ~
1936. These 1937 leases were forwarded to the respondent

under date of April 16, 1937, together with “a copy of the
Regulations under which these renewals were issued.”

The Regulations here referred to are those passed by
Provincial Order-in-Council 198 dated February 18, 1936,
and are the first Regulations passed by the Province under
The Mineral Resources Act, 1931.

These Regulations reduced the royalties and under the
leases of April 16, 1937, the respondent was given the
advantage thereof. This Court, in the Anthony case, supra,
decided that the Province may, within certain limits, by
regulation, change the royalties effective in respect to
renewals made after the adoption of such regulations. Their
Lordships of the Judicial Committee, in Attorney-General
for Alberta v. West Canadian Colleries Ltd. (1), pointed
out that under the legislation ratifying the Natural
Resources Agreement “the terms of pre-1930 Dominion
leases and grants shall be scrupulously honoured by the
Province,” but, in declaring s. 8 of the Alberta legislation
(8. of A. 1948, c. 36) ultra vires because it constituted “a
naked assertion that the terms of such instruments can be
wholly disregarded,” did not overrule the decision in the
Anthony case.

The contention of the appellant that because the 1936
Regulations, as did the Dominion Regulations adopted by
the Province which they superseded, provided that “The
term of the lease shall be twenty years, renewable for a
further term of twenty years . .. ” the Province could not
effect the renewals of 1937, suggests an interpretation that
restricts the power of the Province in a manner that would

(1) [19531 A.C. 453.
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E’i‘l not be expected and the language used is capable of a more
AG.or liberal construction. Rex v. Vancouver Lumber Company

Sasmatcue- (1Y gited by the appellant in support of the foregoing, is

WAN
v quite distinguishable in that there, before the alterations

WHITE'SHORE . e . . .
Saranp  2greed upon were binding, an Order-in-Council was required

CCHEMICAL which was not produced and the evidence did not establish
0. LD, AND | .
Mowest 1t had ever existed.

CHELN;C'ALS The leases of 1937, being but renewals of the licenses of

Bstey . 1931, and but for the provisions relative to royalties were

——  to the same effect, continued subject to the terms of the
Natural Resources Agreement.

In 1947 the Mineral Resources Act (R.S.S. 1940, c. 40)

was amended (S. of S. 1947, ¢. 21) under s. 4 of which 5. 27

of the 1940 statute was repealed and the following, so far as

relevant, enacted in lieu thereof:

27(1) Notwithstanding anything contained in this or any other Act
or in any regulations under this or any other Act or in any lease or license
whereby the Crown whether in the right of Canada or Saskatchewan has
granted any mining right to any person, every such lease or license
whether it was made or issued before, on or after the first day of Octiober,
1930, shall be deemed to contain a covenant by the lessee or licensee that
he will pay to the Crown in the right of Saskatchewan at the times and in
the manner required by the regulations such royalties as may from time to
time be required by the regulations to be paid by persons to whom mireral
rights of the kind mentioned in the lease or license are granted.

(8) If and in so far as any of the provisions of this section ar2 at
variance with any of the provisions of the agreement between the Gov-
ernment of Canada and the Government of Saskatchewan, set forth in
the schedule to chapter 87 of the statutes of 1930, as amended, the pirovi-
sions of the said agreement, as amended, govern, but this section shall
nevertheless stand and be valid and operative in all other respects.

This amendment was assented to on April 1, 1947, and
on August 20 of that year, by Order-in-Council 1303, s. 18
of the 1936 Regulations was cancelled and a new s. 18
passed, providing for a royalty to vary with the market
value of the products subject to such royalties. This
Order-in-Council 1303 was, on May 28, 1949, cancelled and
a further new s. 18 passed by Order-in-Council 1060, which
continued the principle that the royalty should vary with
the market value of the products subject thereto.

The effect of these two Orders-in-Council (1303 and
1060) was to substantially increase the royalties and there-
after the respondent made payment thereof under proiest

(1) [19201 1 W.W.R. 255.
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and expressly asks in this litigation that s. 4 of C. 21 of the Eﬁ_‘f
Statutes of 1947 be declared either ultra vires of the Prov-  AG.or
ince or inapplicable to respondent’s leases and that Orders- SAS;‘V‘:T;HE‘

in-Council numbered 1303 and 1060 be also declared ultra .

. . . 5 . ‘W HITESHORE
vires or inapplicable to the respondent’s leases and licenses. " guur axn
On the basis that the 1937 leases are renewals and subject cS}iETbﬁﬁn
to the Natural Resources Agreement, counsel for the appel-  Mmwsst

lant contends that the parties in these leases consented, CF5McAs
within the meaning of para. 2 of the Natural Resources _——
Agreement, to provisions under which the Minister of ESEZJ'
Natural Resources might, in his discretion, change the

royalties.

Each of the 1937 leases provides that it is “subject to the
conditions hereinafter mentioned and contained in the
Mineral Resources Act and regulations thereunder, and the
amendments thereto . . . ” The words “the amendments
thereto” in that collocation would ordinarily mean the
amendments already made. In this instance neither the
Mineral Resources Act nor the Regulations had been, at
that time, amended. However, that in itself would not
justify a construction of these words which would include
amendments made after the date of the leases. That the
parties did not intend these words should include future
amendments to the Regulations is supported by the omision
of these, or words to the same effect, in para. 1(c) of the
lease, which provides: “this lease is granted upon and sub-
ject to the additional provisos, conditions, restrictions and
stipulations, that is to say, that the lessee will: . . . (c)
observe and perform all obligations and conditions in the
sald The Mineral Resources Act or Regulations, imposed
upon such lessee.” It is also pointed out that each of these
leases contains provisions for renewals thereof and provides
that this right of renewal is subject to the lessee complying
“fully with the conditions of such lease and with the pro-
visions of the said Mineral Resources Act and regulations
and such amendments thereto as shall have been made from
time to time . ..” A similar provision was construed in
Spooner Oils Limited and Spooner v. The Turner Valley
Gas Conservation Board and The Attorney General of
Alberta (1). In that case Sir Lyman Duff, after pointing

(1) [19331 8.C.R. 629.
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out that the view the appellant here suggests would permit
one party, without consultation with the other, to alter and,
indeed, to substitute new terms for those “explicitly set forth
in the document executed by the parties,” goes on to point
out that, as the provision is restricted to the renewal clause,
the extraordinary result is arrived at that, while in the body
of the lease the lessee is not bound by regulations adcpted
after the date of the lease, it would be when it came to the
question of a renewal, which would be a situation the part-
ies could not have intended to create. Then at p. 641 Sir
Lyman Duff continues:

But to us it seems clear that, if it had been intended to incorpcrate,
as one of the terms of the lease a stipulation that all future regulazions
touching the working of the property should become part of the lease as
contractual stipulations, that intention would have been expressed, not
inferentially, but in plain language.

The foregoing are the clauses in the lease upon which
the appellant based its contention. It follows, therefore,
that the parties have not, in the language of the lease,
expressed an intention that Regulations adopted after its
date varying or fixing a new royalty should become parn of
the lease.

The foregoing is sufficient to dispose of the appellant’s
contention that by the provisions of the 1937 lease the
parties had consented that the Minister of Natural
Resources might, in his discretion, change or alter the
royalties as fixed in the lease. However, the view here
expressed finds further support by reference to the pro-
visions of para. 18 of the Regulations which the appellant
relied upon as giving the Minister of Natural Resources
authority to alter or change the royalty. In para. 18 the
royalty is fixed at 124 cents per ton. Notwithstanding taat
fact, this provision is expressly embodied in the lease.
Para. 18 also provides that “the royalty shall be payable
quarterly from the date on which operations commence . ..”
Upon this point instead of repeating words to the same
effect in the lease it is therein provided that the “royalty
shall be payable in the manner in the said regulations
provided . ..” Para. 18 further provides: ‘“The lessee skall
furnish the department with sworn returns quarterly . . .”
This provision is expressly set out in para. 1(b) of the lesse.
Indeed, the only portion of para. 18 which is not either
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embodied in the lease or specifically referred to and adopted Bﬁ
therein is the concluding sentence thereof reading: “The A G.or

royalty shall be subject to change in the discretion of the SAS@“EHE‘
minister.” When regard is had to how the other provisions v. ,
of para. 18 were incorporated in the lease, the omission of ngffiﬁgw

any reference to this last sentence leads only to the con- CremicaL

clusion that the parties did not intend that it should be a C&ﬁ;};‘;‘ ?
term of the lease. CH%CALS

If the parties had intended that any such provision etey J.
should apply to the lease it would surely have been  ——
expressed in clear terms. In my view the language of
Mr. Justice Hudson, speaking on behalf of the Court, is
appropriate:

The real question in the appeal is whether or not the provisions of
the patent were such as to reserve to the Crown a right to impose new

royalties in the future. I think that if the Crown, like any other vendor,
wishes to reserve such rights, such reservations must be expressly stated.

Parliament and the Legislature within its jurisdiction, of course, have
power to impose new taxes, but the imposition of 'a royalty on lands or
goods of a subject by Executive order could be justified only by the
clearest and most definite authority from the competent legislative body.

Attorney-General for Alberta v. Majestic Mines Ltd. (1).

In view of the foregoing it is unnecessary to consider
what, if any, is the effect of the fact that the provision per-
mitting the Minister, in his discretion, to change the royal-
ties was not carried forward in the new para. 18, as passed
by Order-in-Council 1303 or 1060, in both of which the
royalty is fixed as therein set out. ‘

When full effect is given to the provisions of the 1937
leases, the appellant’s contention that the parties therein
agreed that the Minister might, in his diseretion, change
the royalties cannot be maintained.

Para. 3 of s. 4 in the 1947 legislation would appear to
protect a party in the position of the lessee. However, upon
the basis that the leases of 1937 were not subject to the
terms of the Natural Resources Agreement, the Department
" sought to collect from the respondent the increased royalties
fixed under Orders-in-Council 1303 and 1060, which justifies
the respondent’s request that s. 4 be declared inapplicable to
its leases.

(1) 119421 S.C.R. 402 at 405.
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1954 The judgment of the Court of Appeal, affirming the judg-
AG.or ment of the learned trial judge, declaring “that Section 4
SAS@““‘TCHE' of the Statutes of Saskatchewan 1947, Chapter 21, the
v. Order-in-Council of the Lieutenant-Governor of Saskatche-
WHITESHORE 0o iny Council No. 1303 of 1947, and the Order-in-Ccuncil

Savr A - .
CCHLEMI?;L of the Lieutenant-Governor of Saskatchewan in Ccuneil
Moween” No. 1060 of 1949, are inapplicable to the Leases and
Cremroats Jjcenges issued to the Plaintiffs or either of them,” should

E;—'J be affirmed.
tey J. .
il The appeal should be dismissed with costs.

Locke J. (dissenting):—By the terms of what were
described as alkali leases granted by the Crown in the right
of Canada to the Whiteshore Company and to various
lessees whose interests were by assignment vested in that
Company, the full and free and sole licence and authority
to win and work all the alkali deposits, as defined in regula-
tions made theretofore by the Governor General in Council,
were granted and demised unto the respective lessees,
together with a full and exclusive licence to mine and zarry
away the said alkali and to construet such buildings and
appurtenances on the land as should be necessary and
proper for the efficient working of the mines and accuraula-
tions of alkali and removing the same. The term of each
of the said leases was twenty years from its date:—

renewable for a further term of twenty years, provided the lessee will
furnish evidence satisfactory to the Minister to show that he has complied
fully with the conditions of such lease and with the provisions of tte said
regulations and such regulations in amendment thereof as shall havs been
made from time to time by the Governor in Council and subjzct to
renewal for additional periods of twenty years on such terms and condi-
tions as may be prescribed by the Governor in Council.

The rental reserved was 25 cents per acre and a royalty at
the rate of 25 cents per ton on all products, raw or refined,
taken from the property leased, subject to a reduction tnder
certain defined circumstances and if the product was
shipped in solution a royalty of 2 cents per gallon in lieu
of the aforementioned rate per ton. A term of the leases
required the lessees to observe and abide by all the pro-
visions of the regulations referred to.

The Alkali Mining Regulations were established by

Orders-in-Council made under the provisions of the
Dominion Lands Act in the years 1921, 1923 and 192¢ and
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applied, inter alia, to all Dominion lands in the Province of 1954
Saskatchewan. These provided for the privilege of renewal  AG.or
and successive renewals for additional periods of twenty SASKaTcHE-

. . . WAN
years in the manner stated in the leases. The maximum v.
area of an alkali mining location was declared to be 1920 ngfiﬁgm

acres and the regulations provided generally for the manner CuemrcaL
in which such locations might be made and applied for and I?/III;‘T;EQE ?
the rental and royalty were fixed in the amounts stipulated CHEIJ“%CALS
for in the leases. Regulation 16 provided that the Minister '
might permit a lessee who had acquired by application,
assignment or otherwise more than one lease comprising
adjoining locations and containing a total area of 9 square
miles or less, to consolidate his operations and expenditure
on one or more of the locations described in the leases
affected. Regulation 17 required the lessee to expend in
actual development or improvements upon the leased
property, or, with the consent of the Minister of the period,
in experimental work for the benefit thereof, the sum of
$10,000 for each lease or group of leases, not less than
$2,500 of this amount to be expended in each of the first
two years and $5,000 during the third year.

Locke J.

The Whiteshore Company had either leased or acquired
the interest of the various other lessees in all of these
properties prior to March 20, 1930, when the agreement for
the transfer of the Natural Resources was entered into
between the Government of the Dominion of Canada and
the Government of the Province of Saskatchewan.

The terms of the agreement which provided, inter alia,
that Canada shall not be liable to account to the Province
for any payment made in respect of any lands, mines,
minerals or royalties before it came into force, read in part
as follows:—

And whereas the Government of the Province contends that, before
the Province was constituted and entered into Confederation as afore-
said, the Parliament of Canada was not competent to enact that the
natural resources within the area now included within the boundaries of
the Province should vest in the Crown and be administered by the
Government of Canada for the purposes of Canada and was not entitled
to administer the said natural resources otherwise than for the benefit of
the residents within the said area, and moreover that the Province is
entitled to be and should be placed in a position of equality with the
other Provinces of Confederation with respect to its natural resources as
from the fifteenth day of July, 1870, when Rupert’s Land and the North-
Western Territory were admitted into and became part of the Dominion
of Canada:

52713—5
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1954 And whereas it has been agreed between Canada and the said Prov-
— ince that the said section of the Saskatchewan Act should be modifizd and

S ASAK.A(:}I"C(gE- that provision should be made for the determination of the respective
WAN rights and obligations of Canada and the Provinces as herein set cut.

WSHAngingRE The agreement was ratified by the Dominion and the Prov-
Cremicar 1ice and by the British North America Act 1930 (c. 26,
C&I];;DESA;‘D 20-21 Geo. V) was confirmed by the Parliament of Great
Crmemicats Britain and declared to have the force of law, notwithstand-
Im.  ing anything in the British North America Act 1867 or any
LockeJ. Act amending the same orany Act of Parliament of Cznada,
"~ or in any Order-in-Couneil or conditions of Union made or

approved under any such Act.

The effect of the legislation was to substitute the C-own
in the right of the Province for the Crown in the right of
Canada as the lessor under the leases in question, as oI the
date the legislation became effective.

As it is the contention of the appellant that whatever
rights the Whiteshore Company had under the Dominion
leases, which were preserved to it by the agreement and the
legislation in question, were either surrendered by cpera-
tion of law or walved by its conduct at the time that new
licences or leases were entered into in respect of the
property in question between the Province and that com-
pany, it is necessary to consider closely the nature of those
rights. By paragraph 2 of the agreement, the Province
agreed to carry out the obligations of the Crown under con-
tracts of this nature and not to alter any term of any such
arrangement, except with the consent of all the parties
thereto other than the Dominion or, in so far as any legisla-
tion might apply generally to all similar agreements relating
to minerals. The respondent was, therefore, entitled to
renewals of these leases for further terms of years upon the
conditions defined, upon furnishing evidence that the con-
ditions of the lease and the applicable regulations had been
complied with. Since these mineral properties would thLere-
after be subject to the general jurisdiction of the Province,
paragraph 3 provided that the power to make regulations
relating to them reserved to the Governor in Council or
the Minister of the Interior or other officer of the Govern-
ment of Canada, might be exercised by such officer as might
be specified by the Legislature from time to time.
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The leases in question had been granted on various dates
and accordingly the respective terms would end at different
times. The regulations required the lessee under each of
the leases to expend a sum of $10,000 for development work
or improvements or experimental work within o period of
three years from its date and the privilege of consolidation
given by Regulation 16 was accordingly a valuable conces-
sion to a lessee such as the respondent.

It was apparently for these reasons that the negotiations
were opened by the solicitor for the company, Mr. Alder
Brehaut, Q.C. with the Department of Natural Resources
of the Province in the year 1931 which, the Province claims,
resulted in a surrender of all of the rights of the respondent
under the Dominion leases and the legislation. At the out-
set, Mr. Brehaut wrote to the Department on June 20, 1931,
referring to sixteen of the existing leases from the Dominion,
saying that the Whiteshore Company had arranged to give
to a company then in process of formation operating rights
under the leases, with an option to purchase the rights of
the lessee, and further that:—

Under the circumstances it would be a great deal more convenient if
the leases were consolidated, and one lease was issued for the full area. Tt
would simplify payment of rent by the company, and simplify the work
in your office. I would suggest that a new lease be prepared of all of the
area covered by the above leases, the new lease to be for a term of
twenty (20) years from any date that would appear to be fair, the com-
pany to surrender all the leases now held by it.

The application is made to simplify bookkeeping matters for the
company, and for your department. It does not make any particular
difference whether this application is granted or not, except for the con-
venice of all parties.

The correspondence then ensued which is set out at length
in the judgments of the learned trial Judge and of Mr.
Justice McNiven, who delivered the unanimous judgment
of the Court of Appeal, and it is unnecessary to repeat it. I
respectfully agree with the conclusion of the learned judges
who have considered this matter that this correspondence
carried on in the year 1931 showed clearly that both parties
intended that the instruments referred to as licences which
the Province granted to the Whiteshore Company, in which
the properties described in the sixteen leases were con-
solidated, were granted in exercise of the right of renewal to
which the Whiteshore Company would have become entitled
at the time the respective terms expired under its leases

52713—5%
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from the Dominion, paragraph 2 of the agreement and the
legislation and that, while the word “surrender” was -1sed
in some of the letters written by Mr. Brehaut and by the
Supervisor of Mines and the latter informed the solicitor
that the former leases had been “cancelled” in the records
of the Department, all that was meant by this was that, in
consideration of the renewal of the leases granted, any
rights of the lessee in respect of the unexpired term of the
various leases from the Dominion were surrendered together
with the written instruments granted by the Dominion.

That this was the understanding of the Supervisor is, in
my opinion, made perfectly clear by the letters written by
him before the new licences were delivered. Thus, on June
30, 1931, he advised the solicitor that the Department was
agreeable to permit the consolidation of the claims and -hat
when the present leases were returned for cancellation new
leases would be prepared and forwarded for the term of
eighteen years. Mr. Brehaut asked that in the new leases
there be an acknowledgment that the Whiteshore Company
had complied with the requirements of the Dominion leases
as to expenditures for development work and this was sub-
sequently done. When the Dominion leases had teen
received by the Department, the Supervisor wrote to say
that they had béen “cancelled in the records of this office”
and that:

a new lease is being issued for the rights comprised therein.

Thereafter, on July 17, 1931, he wrote explaining why the
new licences were to be for eighteen years rather than the
twenty year period of renewal provided for in the Dominion
leases, the reasons assigned being that since the old leases
expired at various dates the eighteen years was considered a
fair compromise. The licences when granted, however,
while, expressed to be for the term of eighteen years pro-
vided, as in the case of the Dominion leases, for renewals
for the term of twenty years. It is further the case that
there was no mention made of the question of further
renewals of the licences or leases to be granted, it being
taken as a matter of course by both parties that this right
given by the Dominion leases and preserved by the ag-ee-
ment and the legislation persisted.
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The appellant, however, contends that not merely the 1954
unexpired portion of the terms of each of the Dominion AG.or
leases was surrendered but, as well, all other rights of the SAB@‘;T;HE'
Whiteshore Company as lessee under them, and this appar- v.
ently irrespective of the intention of the parties. If this Wsif; iﬁﬁ“

position could be sustained, it would, of course, follow that CHmEMICAL

Co. L. AND
the respondents could not rely upon paragraphs 2 and 3 of Mmwesr
the agreement and the legislation referred to. CrmricaLs

As to what was the intention of both parties to the trans- 1,ocke .
action, there appears to be no room for doubt. The respon- ——
dent was entitled to renewals of its leases for successive
twenty year periods upon the conditions of those leases,
subject to this that the terms to be imposed at the time of
such renewals and the regulations governing the working
of the property were to be those prescribed by the Province
rather than the Dominion, and further to the extent such
rights might be affected by legislation which applied gen-
erally to all similar agreements relating to lands, mines or
minerals in the Province, irrespective of who might be the
parties thereto. As the correspondence shows, the Province
recognized this right in the respondent without discussion
and agreed in the correspondence to the consolidation of the
claimg into two licences and to the granting of the term of
eighteen years with the right to further renewals for twenty
year periods and formally incorporated this in the agree-
ment. Far from intending that these rights of the respon-
dent were being surrendered or waived, both parties recog-
nized that such rights continued unaffected, the position
being the same as if the Whiteshore Company had waited
until the expiration of the terms of the various leases and
demanded renewals of each for the twenty year period to
which it was entitled.

Certain passages from the judgment of Parke B. in Lyon
v. Reed (1), are relied upon to support the appellant’s con-
tention. In that case, the acts relied upon as amounting to
a surrender by operation of law of the rights of a lessee,
within the meaning of section 3 of the Statute of Frauds,
were those of a lessee in possession who was not the lessee
named in the particular lease which, it was contended, had
been surrendered and it was held that this did not amount

(1) (1844) 13 M. & W. 284.



70 SUPREME COURT OF CANADA [1955]

1954 to a surrender by operation of law. In the course of dealing

AG.or with this issue, however, Baron Parke made certain general

SASKATCHE- gtatements as to what amounts to a surrender by operation

W ssoRE of law, in which the following passages appear: (p. 306)
SALT AND This term is applied to cases where the owner of a particular estate
CHEMICAL has been a party to some act, the validity of which he is by law after-

Cﬁé‘g‘?ﬁé‘fn wards estopped from disputing, and which would not be valid if his par-

Cuemicars ticular estate had continued to exist. There the law treats the doing

L. of such act as amounting to a surrender. Thus, if Jessee for years accept
—— a new lease from his lessor, he is estopped from saying that his lessor
L?_"EJ *  had not power to make the new lease; and, as the lessor could not dc this
until the prior lease had been surrendered, the law says that the aczept-

ance of such new lease is of itself a surrender of the former (13 M. &

W. 306).

As to this, it may be said that this amounts to nothing
more than to state the long established principle thet a
tenant is estopped from denying his landlord’s title by the
taking of the lease and that, since the new term and the
unexpired portion of the prior term could not eonceivebly
co-exist, the latter is deemed to be extinguished or surrend-
ered by operation of law. Continuing, Baron Parke said
that:

. . . all the old cases will be found to depend on the principle to which

\ we have adverted, namely an act done by or to the owner of a particular
estate, the validity of which he is estopped from disputing, and which
could not have been done if the particular estate continued to exist. The
law there says, that the aet itself amounts to a surrender. In such case
it will be observed there can be no question of intention. The surrender
is not the result of intention. It takes place independently, and even in
spite of intention. Thus, in the cases which we have adverted to of a
lessee taking a second lease from the lessor, . . . it would not at all alter
the case to show that there was no intention to surrender the particular
estate, or even that there was an express intention to keep it unsurrend-
ered. In all these cases the surrender would be the act of the law, and
would prevail in spite of the intention of the parties.

In Williams on Landlord and Tenant (2nd Ed.) p. 420,
the learned author dealing with the meaning in law of
the term “surrender” thus defines it:—

A surrender is the yielding up of an estate for life or years to him who
has the immediate estate in reversion or remainder wherein the ectate
for life or years may drown by mutual agreement; it may be express—
that is by act of the parties—or implied—that is by operation of law.

This is a restatement of the definition in Coke upon Lit:le-
ton, 337b. In the present matter, the surrender of the
right to the unexpired portion of the respective terms was
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express and made upon the terms disclosed by the corre- E’ff
spondence and the new licences granted as renewals of the A G.or
sixteen leases. Since the licensee’s right to the terms SAS‘;’TI“&CHE‘

created by these licences could not co-exist with its right v.

to the unexpired portions of the terms of the respective “arsoms
leases, the latter was, to adopt Coke’s term, “drowned” in CmEmrcaL
the reversion but this was by agreement of the parties. Cﬁé%s?n
Had there been no discussion as to the terms upon which CH%CALS .
the surrender was made and a renewal licence taken before —
the expiry of the term of the former leases, the right to the L‘EJ'
unéxpired portion of the term would, of necessity, be extin-

guished for the reasons stated in the first of the passages

from Lyon v. Reed above quoted—and this by “operation

of law”, which is merely another way of saying that, as a

matter of law, that was the necessary consequence of the

lessee accepting the new estate.

The appellant’s argument, put bluntly, is this, that where
a lessee accepts a renewal of a lease before the expiration of
the term limited by the lease, not only is the right to the
unexpired portion of the term extinguished but the benefif
of all other collateral covenants of the lessor contained in
the instrument, and this even though, as in this case, the
parties intend, and state in writing their intention, that
such rights should be preserved. Lyon v. Reed does not, of
course, support any such contention.

By chapter 16 of the Statutes of Saskatchewan for the
year 1931 the Legislature enacted the Mineral Resources
Act to provide for the administration of the rights obtained
by the Province under the agreement of 1930. By this Act
the Lieutenant Governor in Council was authorized to
make such regulations not inconsistent with the Act as
were necessary to carry out its provisions. The first of such
regulations by the Province were established by an Order-
in-Council made on February 18, 1936, and were desig-
nated Alkali Mining Regulations. These contained
provisions very similar to those enacted by the Dominion
prior to the transfer of these rights. The annual rental to
be paid under leases of alkali rights was fixed at 25 cents
an acre, as in the case of the Dominion Regulations, but by
Regulation 18 the royalty was fixed at 125 cents per ton
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of products taken from the leased property, in place of
25 cents, the amount stipulated in those of the Dominion.
Regulation 18 concluded with the following sentence:—
the royalty shall be subject to change in the discretion of the Minismer.

The Whiteshore Company, which had apparently con-
tinued to operate the leased properties in the manner
required by the Dominion Regulations since the year 2931,
no doubt desiring to take advantage of the reduced rcyalty
applied for further renewals of their existing licences for
a term of twenty years. The term of these licences would
not have expired until the year 1948 and the lessee was not
under their terms entitled to renmewals until that time.
The reason for the request was stated in a letter from
Mr. Brehaut to the Supervisor of Mines dated Februar: 22,
1937, as follows:—

. .. for the reasons discussed with yourself and the Minjsters in Regina
last week, namely—that these leases have been running since 1925 that
since the commencement of the leases we have spent a great deal of money
ir making experiments and in building plants and have not hac any
revenue from the leases, and we are now prepared to build a plant at a

cost of about $200,000.00 and enter into a contract for the supply of
gsodium sulphate under a contract extending over a term of years.

In the reply from the Supervisor dated March 24, 1937,
it is made clear that what had been discussed between the
parties was a renewal of the existing leases for a pericd of
twenty years. A passage in the letter from the Supervisor
reads:—

By separate letter you have requested on behalf of Whiteshore Sclts &
‘Chemicals Limited that a renewal of Alkali Licences A1372 and A1373 be
issued for a period of 20 years, at the rental mentioned of 25c. per acre,

and 12%c. per ton on production, which items are covered by the present
Alkali Mining Regulations.

When the new documents which were designated as leases
rather than licences were forwarded by the Supervisor to
Mr. Brehaut on April 16, 1937, a copy of the regulations
“under which these renewals were issued” were enclosed
and Mr. Brehaut was asked to return the original copies
“of the leases which these are replacing”.

It is to be remembered that the provision for renewals
contained in the leases from the Dominion and in the
Dominion Regulations was that they would be granted for
additional periods of twenty years on such terms and con-
ditions as might be prescribed by the Governor in Council.
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This, in my opinion, enabled the Crown to stipulate for 1954
higher rentals and royalties at the time the leases were AG. or
renewed, though not to alter the amount of either during SAS@Z&’HE'
the term of the lease, as was decided by the judgment of .
this Court in Spooner Oils Ltd. v. Turner Valley Gas Con- WSHAﬂEiggRE
servation Board (1). By paragraph 3 of the transfer agree- Cmemicar

ment, any power or right reserved to the Governor in Coun- C&II;%QTN P
cil or to any other officer of the Government of Canada CHEIlg’ALS
might be exercised by such officer of the Government of the '
Province as might be specified by the Legislature thereof
from time to time. In accordance with this arrangement,
the Mineral Resources Act of 1931 authorized the regula-
tions to which I have referred above, which enabled lessees
from the Dominion to obtain sueccessive renewals upon
certain conditions. The licences of 1931 contained a pro-
vision regarding renewal similar to that of the Dominion
leases, namely that further renewals for twenty year periods
would be granted on such terms and conditions as might be
prescribed.

Tocke J.

For the reasons which lead me to the conclusion that the
only rights which were surrendered by the Whiteshore
Company in 1931 were to the unexpired terms of the
various Dominion leases and the possession of the written
leases, it is my opinion that all that was surrendered by
that company when the new leases were taken in 1937 were
the unexpired terms of the 1931 licences and possession of
the written instruments which evidenced them. This was
manifestly the intention of both parties.

While the terms of the agreement amounted in effect to
a limitation of the Province’s jurisdietion to legislate made
effective by the amendment to the British North America
Act, and accordingly the Provinee could not by legislation
have deprived the Whiteshore Company of its rights to the
successive renewals of its leases, this does not, of course,
mean that the rights of that company could not be bar-
gained away. The difficult question to be determined in
this matter is as to whether by entering into the leases of
1937 the Whiteshore Company has not waived the right
which it had under the Dominion leases and regulations to
Insist that the scale of rentals and royalties could be changed
only when renewals of the leases or licences were granted.

(1) 19331 S.CR. 629.
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2'5_'{ The question is one of construction of the lease granted

< AG.or by the Province on April 16, 1937, and which was executed
e and delivered by the Whiteshore Company, and of the
Wamsmope Te8Ulations to the extent that they are by reference incor-

g;rg Dﬁiﬂn porated in that document. In the recital it is said that the
Co. L. anp grant is made:
MipwesT

CHEMICALS subject to the conditions hereinafter mentioned and contained in the
Lo,

Mineral Resources Act and Regulations thereunder and the amendments

—  thereto.
LockeJ, |lerete

— The provision for the renewals is included in the same
paragraph which fixes the rentals, the lessee being obligated
to pay during each year of the term .25cts per acre oZ the
land comprised in the grant and .12%cts per ton on all
products taken from the property, with a provision for a
reduction of this amount in certain circumstances. Nothing
is said in this paragraph as to any increase either in rental
or royalty. Paragraph 1 provides that one of the condizions
upon which the lease is granted is that the lessee shall pay
to the Minister at Regina the fees and royalties thereby
preserved. A further condition is that the lessee shall:

observe and perform all obligations and conditions in the said the Mineral
Resources Act or Regulations imposed upon such lessee.

At the time this lease was made, the rental and the
royalties preseribed by the 1936 Regulations were those
stated in the lease.

In 1947, by chapter 21, the Legislature enacted an
amendment to the Mineral Resources Act which provided
that, notwithstanding anything contained in that Act or
any other Act or in any lease or licence whereby the Crown,
whether in the right of Canada or Saskatchewan, has
granted any mining right to any person, every such lease or
licence, whether issued before or after October 1, 1930,
shall be deemed to contain a covenant by the lessee that he
will pay to the Crown such royalties as may be prescribed
by the regulations. To this was added what was apparently
intended as a saving clause, providing that, in so far as any
of the provisions of the section were at variance with any
of the provisions of the transfer agreement, the provisions
of that agreement should govern.



S.C.R. SUPREME COURT OF CANADA 75
In 1947 Regulation 18 was repealed by an Order-in- 1954

Counecil and the royalties payable substantially increased. AG.or
SASKATCHE-

The provision in Regulation 18 that the royalty might be ™ wx

changed, in the discretion of the Minister, was not repeated . >
in the 1947 Order. SALT AND

CHEMICAL

In 1949 the regulations were further amended altering C%i[%ngﬁgb

the royalty rates still further. CH%CALS

I do not consider that the decision in the Spooner Oil case Lodked.
decides the present issue. There was nothing in the Domin- —
ion Regulations corresponding to the concluding sentence of
Regulation 18 of the Provincial Regulations of 1936. It
necessarily follows from what was said by Sir Lyman Duff
in that case, in delivering the judgment of the Court, that
under the form of lease which was there considered and the
regulations under which it was granted the Crown could not
during the term of any lease or any renewal of any lease
alter the rate of royalty to the detriment of the lessee. It
was one of the rights of the Whiteshore Company, pre-
served to it by the terms of the transfer agreement and of
the legislation, to be in the same favourable position as that
of the lessee in the Spooner case in this respect, so that,
other than by its consent, the rental and royalty rates could
not have been changed during the currency of a provincial
lease. If the Whiteshore Company did not by signing the
1937 lease waive this right, the provisions of the statute of
1947 are, in my opinion, wholly ineffective as against that
company as being contrary to the agreement.

The 1937 lease and the 1936 regulations must be read
together. The lessee has engaged to pay a fixed rental and
defined royalties by an instrument which contains no sug-
gestion that the obligation so assumed might be increased
at the will of the lessor. The term of Regulation 18 that
the royalty might be changed in the discretion of the Min-
ister is susceptible of the meaning that this refers to changes
in the rate which might be made at the time a renewal of
the lease was applied for, as well as meaning that it might
be changed during the term. In my opinion, it is the former
of these meanings which is to be assigned to this term of the
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fif regulation when read together with the lease. I coasider
AG.or there was no power effectively reserved by the Provinee to
SAS‘;KV‘;T;HE' alter the scale of royalties during the term.
WHITZ:SHORE
SALT AND . .
CHEMICAL Appeal allowed with costs.
Co. Lip. AND
MipwesT .. .
Cmemicas  Solicitors for the appellant: Shumiatcher and McLeod.
Lo,
—_— Solicitors for the respondents: MacPherson, Lesliz and

Locke J.
— " Tyerman.

I would dismiss this appeal with costs.

1954  THE CORPORATION OF THE CITY}
A ;
sfueL23 OF OSHAWA (Defendant) ... .... PPELLANT
*Dec. 9 ’ .
T AND
BRENNAN PAVING COMPANY }
LIMITED (Plaintiff) «........... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Contract—Construction of street—Payment for materials to be by weight
and engineer’s certificate condition precedent to payment—Efect of
engineer’s faitlure to comply with prescribed conditions.

A contract entered into by the appellant municipality with the respondent
provided that as to the gravel and asphalt to be supplied by the
latter, payment should be by weight, and that possession of an
estimate or certificate signed by the appellant’s engineer should be a
condition precedent to the right of payment. The respondent com-
plied with the provisions of the contract but the appellant’s ergineer
refused to certify for the materials by weight and arrived at the
amounts to be pdid for each by his own methods of calculatiorn.

Held: That when the engineer refused to certify, as called for by the
contract, he abdicated his proper function thereunder and the appel-
lant, having concurred in the position he took, brought itself within
the principle of Panamena v. Leyland [1947] A.C. 428. The respondent
was thus absolved from the requirement with respect to the final
certificate and the construction of the contract became in the c:reum-
stances entirely a matter for the court.

Appeal dismigsed and judgment of the Court of Appeal for Ontario [19531,
O.R. 578, affirmed but varied by deducting $1,305.02, the vaue of
160-125 tons of asphalt, supplied in excess of the estimate.

*PrEsENT: Kerwin C.J. and Rand, Kellock, Cartwright and Fauteux JJ.
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APPEAL by defendant from the judgment of the Court
of Appeal for Ontario (1) affirming the judgment of the
trial judge, McRuer C.J.H.C., (2) in favour of the plaintiff.

J.J. Robinette, Q.C. and G. K. Drynan for the appellant.
P. B. C. Pepper for the respondent.

The judgment of the court was delivered by:

Krrrock J.:—With respect to the claim for gravel, Mr.
Robinette relies only on the absence of a final certificate
from the engineer. As to the asphalt, his position is two-
fold: (1) that the claim for any amount over the 3000 tons
mentioned in the specifications is irrecoverable for lack of an
“order from the engineer in writing” as required by clause
M of the General Conditions of Contract; and (2) that as
to the remainder, it is in the same position as the gravel,
namely, irrecoverable for lack of the engineer’s certificate.

With respect to the gravel, it is provided by the specifi-
cations that the “basis of payment for this material shall
be per ton, all material being weighed on the city weigh-
scales by the city weigh-master and checked on the job by
the inspector designated by the engineer.” The engineer,
in his final certificate, however, entirely disregarded this
provision. What he did is thus described in the judgment
of Roach J.A., who delivered the judgment of himself, Hogg
and Gibson JJ.A.:

He took the total surface area and multiplied it by 6 inches (the
depth of gravel called for) and determined the total number of cubic
vards. Then by adopting what someone told him was the weight of
a cubic yard of gravel, he determined the quantity by weight of the total
cubic yards. To that amount he added something as an allowance for
gravel used in filling the voids in the rubble that was used to fill soft
spots. How he could determine the quantity of gravel that was used
in these soft spots I am totally unable to understand. He did not know
the depth or area of the soft spots or the size of the voids.

This, of course, was not in accordance with the contract,
and its construction is, in the circumstances, entirely a
matter for the court. Clause F' of the General Conditions
upon which some reliance is put by the appellant has no

bearing. It reads as follows:

Work mentioned on the plans or specifications shall be performed
as though shown on both. In the event of dispute, the decision of the

engineer as to the meaning or intent of the plans and specifications shall
be final.

(1) 19531 O.R. 578; 3 D.L.R. 17. (2) [1952] O.R. 540; 4 DL.R. 81.
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While the gravel was being furnished to the job and
worked into it, there was no dispute whatever as to what
was called for. The gravel was supplied to the job as
directed by the inspector who was the representative of the
engineer. Accordingly when the engineer refused to certify
for the gravel by weight as called for by the contract, but
adopted a method of his own, he abdicated his proper fune-
tion under the contract. His refusal to certify in ascord-
ance with the contract was completely arbitrary and illegal.
The appellant has concurred in the position taken bty the
engineer and has maintained this position down to the
present, thus bringing itself within the principle of the
decision in Panamena v. Leyland (1). In that case, when
the surveyor insisted on matters outside the qualit7 and
quantity of the work, which alone he was by the terms of
the contract authorized to take into consideration, and this
was concurred in by the appellant, the respondens was
absolved from the requirement with respect to a final certi-
ficate. The same applies in the case at bar.

By the terms of the contract the respondents covenated

to

Do the whole of the works herein mentioned with due expedinion and
in a thoroughly workmanlike manner, in strict accordance with the pro-
visions of this Agreement, and the said Plans, Specifications and General
Conditions therein referred to . . .

The a,ppella,nt on its part covenanted with the respon-

dents:

That if the said work including all extras in connection therewith,
shall be duly and properly executed as aforesaid, and if the said Contrac-
tors shall observe and keep all the provisos, terms and conditions of this
Contract, they, the said City, will pay the said Contractors therefor the
sum of $112,282.32 (more or less) according to the schedule of un’t prices
in the Form of Tender, upon Estimates or Certificates signed by the
Engineer.

Provided that no money shall become due or be payable under this
Contract unless and until an Estimate or Certificate therefor shall have
been signed by the Engineer as herein provided the possession of which
is hereby made a condition precedent to the Contractors’ right to ke paid
or to maintain any action for such money or for any part thereof.

Provided also that the said City shall not be liable to pay for work
rejected or condemned by the said Engineer, or to pay any moneyr upon
any Estimate or Certificate until the work so rejected or condemned has
been replaced by new material and workmanship to the written satis‘action

of the said Engineer . . .
(1) [1947]1 AC. 428.
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It cannot, in my opinion, be doubted that the “Estimate
or Certificate”, the possession of which is made a condition
precedent to payment, is one covering the work as to qual-
ity and quantity at the appropriate rate called for accord-
ing to the prices stipulated in the contract. In departing
from the area thus marked out the engineer rendered his
certificate no more essential to the respondent’s right of
action than it would have been in Panamena’s case had the
surveyor in that case, issued his certificate for a reduced
amount by reason of his view of the economical manner in
which performance of the work had been carried out, a
matter entirely outside the scope of his authority to
consider.

The lack of an order in writing for the quantity of gravel
in excess of the estimate of 2600 tons is not an obstacle in
the way of the respondent, and, as already pointed out, Mr.
Robinette does not rely upon this point. That estimate
was for the 6” gravel course only and did not include the
gravel used in filling the soft spots. It has not been shown
what the respective amounts required for the gravel course
and the soft spots respectively, were, and therefore it is not
shown that the 2600 tons for the gravel course was
exceeded. It was, no doubt, for this reason that Mr.
Robinette took the position he did on this point.

With respect to the asphalt, the relevant provisions of the
original contract, as amended by the later contract, as well
as the specifications, are as follows. The original “Informa-
tion to Bidders”, after providing for the removal of the
existing pavement and sub-structure, went on to state:

It is then proposed to fill the space formerly occupied by the ties with
compacted asphaltic concrete base course, and also to build up the
shoulders of the present concrete base with the same material, after which
it is proposed to spread the consolidated asphaltic concrete wearing sur-
face, varying the thickness from 1”7 to 2”. In making this consolidation of
the asphaltic concrete wearing surface, it is proposed that the engineer
should set grades at intervals not exceeding 50 feet, which will effect
a parabolic cross sectional contour on the finished pavement.

Attention is drawn to the fact that this contour must be carefully
followed, in order to strengthen the bearing value of the pavement, and
in order to partially eliminate the excessive crown which is apparent on
the existing street.
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Ttem 327 of the original specification has the following:

The surface course shall consist of coarse aggregate sand and minera!
filler uniformly mixed with asphalt cement and shall be laid uron the
previously prepared pavement base to 2 minimum thickness of one
inch and a maximum finished depth of two inches, as directed by the
Engineer.

Clause G. of the General Conditions provides taat no
work shall be done without lines, levels, and instructions
having been given by the engineer, “or without the super-
vision of an inspector.” It is provided by the specification,
under’ the heading “Method of Payment”, that:

All hot-mix, hot-laid asphalt mixtures supplied and incorporat=d into
the work will be paid for at the price tendered per ton.

The Owner will provide and place a man at the Contractor’s weigh
scale for the purpose of weighing the mixtures incorporated irto the
work, and the net weights so determined will be the only tasis for
payment.’

The specification under the amending contract under the
heading “Scope of Work” provides:
Remove existing concrete base.
Excavate the material thereunder to a depth to provide a 6” crushed

gravel base course and new concrete sub-base 8” thick and a minimum
of 3” binder and asphaltic top.

Provide 6” crushed gravel base course and 8” concrete base and
minimum of 2” of asphaltic binder and 1” of asphaltic top.

The engineer interpreted, for purposes of his final certi-
ficate, the later specification as to the wearing surfaze, as
providing for a thickness of 1 inch only. In his view,
“minimum” in the second paragraph of the amending
specification under the heading “Scope of Work” above, was
confined to the 2 inches of asphaltic binder and did not
apply to the 1 inch of asphaltic top. He therefore eatirely
disregarded the actual quantity of asphalt delivered and
arrived at a theoretical figure by taking the superficial area
on the footing of 1 inch in depth and ascertaining the
weight by that means.

1t has been expressly found in the courts below, that in
executing the work after the amending contract was entered
into, the respondent continued the practice it had pre-
viously followed and laid a minimum thickness of 1 inch
and a maximum thickness of 2 inches, under the specific
instructions of the inspector on the job. Both the respon-
dent and the inspector considered that in so doing they were
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carrying out the terms of paragraph G. of the General Con-

1954

81

ditions of Contract. No one suggested that there was any Crrv or

ambiguity in the terms of the contract in this respect unti

1 OsHEAWA

the completion of the work when the engineer, Meadows, Brenxax

AVING

did so, as above mentioned. When the question of a Company
final certificate came up Meadows had himself up to LivmE
that time, issued progress certificates for asphalt on the Kellock J.

basis of tonnage actually delivered, and the respondent had
received payment.

The appellant again places reliance upon clause F. of the
General Conditions already quoted above and contends that
Meadew’s decision as embodied in his final certificate,
governs.

In the language of Roach J.A. the answer is:

' That during the progress of the work there was no dispute between
the plaintiff and Meadows as to the thickness of the asphaltic wearing-
surface called for by the plans and specifications. The plaintiff’s inter-
pretation of the plans and specifications as they related to that item
differed from the interpretation Meadows now says he intended they
should bear, but the parties were not disputing about it. The plaintiff
did not know that there was any difference between their respective
interpretations.,

Roach J.A. also says:

Meadows saw the plaintiff proceeding with the work in compliance
with the understanding of its superintendent, but never communicated any
objection to the plaintiff. At the trial Meadows stated that on one
occagion he objected and in substance warned the superintendent against
- laying down a greater thickness than 1 inch of asphaltic wearing-surface.
The superintendent in his evidence denied any such discussion and the
trial judge accepted the superintendent’s evidence.

Meadows must have known that the plaintiff, in laying down a
thickness of asphaltic top in excess of 1 inch, was doing so because its
superintendent interprefed the plans and specifications as permitting it
and requiring it where to do so was necessary for proper drainage. If he
felt—and he now says he did—that the plaintiff was thereby exceeding the
thickness authorized, he should have interfered at the time. To stand by
and do nothing about it was to acquiesce. Even more important than the
foregoing is the fact that Courtlee specifically instructed the superintendent
to proceed as he did. To my mind it is idle to say that Courtlee thereby
exceeded his jurisdiction. He was on the job to see that the work, as it

progressed, had that standard of excellence agreed upon between the "

parties. He gave those instructions, not for the purpose of varying the
plans and specifications, but for the purpose of requiring the contractor to
live up to them.

In my opinion the engineer has in this instance also,
abdicated his function under the contract. The asphalt, like
the gravel, was to be paid for by weight. This was the

52713—6
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“only basis of payment” provided for by the contract. The
same principle, therefore, applies as in the case of the gravel
save as to the excess over the estimate of 3000 tons as to
which the lack of an order in writing is, in my opinion, ratal.

Accordingly the appeal should be dismissed with costs
but the judgment should be varied by deducting $1,3(5.02,
the value of 160.125 tons of asphalt which is the amount in
excess of the estimate. In the circumstances, this variation
should not affect the costs.

Appeal dismissed with costs and judgment of the Court
of Appeal affirmed subject to a variation.

Solicitors for the appellant: Creighton, Fraser, Drynan
& Murdoch.

Solicitors for the respondent: McMillan, Binch, Wilkin-
son, Stuart, Berry & Dunn.

ELIZABETH BALZER and HENRI}» APPELLANTS;

BALZER (Applicants) ............ )
AND

THE REGISTRAR OF MOOSOMIN
LAND REGISTRATION DIS-
TRICT and JOHN FREDERICK
LEESON CLEMENTS, sole surviv-
ing Executor of the Estate of Eliza
Jane Clements, deceased, and the
ATTORNEY GENERAL OF SAS-
KATCHEWAN ..................

RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Real Property—Land Titles—Mines and Minerals—Unauthorized entry by
Registrar on Certificate of Title—Application to cancel “Minerals in
the Crown” and substitute “Minerals Included”—The Land Titles Act,
R.S8.C. 1953, c. 108, ss. 2 (1), (10), 66, 66, 82.

The appellants made application under s. 82 (b) of The Land Titles Act,
R.S.8. 1953, c. 108, for an order directing the respondent Registrar to
cancel the notation “Minerals in the Crown” appearing on the certi-
ficate of title to certain lands held by them and to substitute tazrefor

*PresENT: Kerwin CJ. and Kellock, Estey, Locke and Cartwright JJ.
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“Minerals Included”. The lands in question were originally “Dominion 1954

Lands” as defined by The Dominion Lands Act, R.3.C. 1886, c. 54, and BER

the grant from the Crown contained no reservation as to minerals but .

on the certificate of title issued to the original grantee on Dec. 23, Rea1sTrAR OF
Moosomin

1889, there was endorsed the words “Minerals Included”. Subsequent T,snp Rrars-
conveyances contained no reservation as to minerals and by virtue ot  TRATION

a final order of foreclosure of mortgage, title was vested in one Eliza D Iesggim

Jane Clements. By a certificate of title issued to her Dec. 20, 1928, R
there was entered thereon “Minerals in the Crown”. Following her

death the land was transferred to her executors and by the survivor

of them to the present appellants. Certificates of title were issued

the transferees on each occasion bearing a similar notation.

Held: There was no authority under The Lands Title Act (Sask.) for the
notation “Minerals in the Crown” made by the Registrar of Land
Titles on the certificates of title issued to Eliza Jane Clements, to her
executors, or to the appellants, and the application of the latter so
far as it asked for the cancellation thereof should be granted. The
substituted notation asked for should not be allowed.

Judgment of the -Court of Appeal for Saskatchewan (1954) 11 W.W.R.
(N.8.) 469, reversed.

APPEAL from the judgment of the Court of Appeal for
Saskatchewan (1), McNiven J.A. dissenting, dismissing an
appeal from the judgment of Davis J. (2) by which an
application by the appellants for an order directing the
respondent Registrar to cancel a notation on the certi-
ficate of title to certain lands and to amend the same by
substituting another endorsement was dismissed.

E. C. Leslie, Q.C. for the appellant.

No one contra.

The Cuigr JusTicE:—By notice of motion dated April
29, 1953, and returnable May 12, 1953, before the presiding
judge in chambers of the Court of Queen’s Bench of the
Province of Saskatchewan, Judicial District of Regina, the
appellants moved, under what is now s. 82 of The Land
Titles Act, R.S.S. 1953, ¢. 108, for an order directing the
respondent, the Registrar of the Land Titles Office, Mooso-
min Land Registration District, to cancel the notation
“Minerals in the Crown” on certificate of title No. IG 239
of record in the Moosomin Land Registration District Land

(1) (1954) 11 W.W.R. (NS} (2) (1953) 9 W.W.R. (N.8.) 652.
"469; [1954] 2 DL R. 495.
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Bﬁ Titles office and substitute therefor the notation “Minerals
Bazzz  Included”. S. 82 reads as follows:

v. . : .
REGISTRAR OF 82. A judge of the Court of Queen’s Bench may, upon such nolice as

MoosomiN he deems fit or, where in his opinion the circumstances warrant, without
Lanp Re61s- potice:

TRATION . . L
DisTrICT (@) make a vesting order and may direct the registrar to camcal the
etal certificate of title to the lands affected and to issue a new cer-
— tificate of title and duplicate thereof in the name of the person
Kerwin CJ.

in whom by the order the lands are vested;

(b) direct the registrar to cancel any instrument or any memorsndum
or enfry relating thereto or to amend any instrument it such
manner as the judge deems necessary or proper. 1951, c. 3¢, s. 4.

We are concerned with (b) only.

While the only named respondent was the Registrar, the
notice of motion was addressed to and served upon the
Attorney General of Saskatchewan. By order of May 29,
1953, Mr. Justice Graham adjourned the motion to June 23,
1953, and directed that notice of the application anc. the
adjourned date of hearing be given to John Frederick Lee-
son Clements, the surviving executor of the estate of Eliza
Clements, deceased. As exhibits to the affidavit suppo-ting
the application were an historical abstract of the lands
involved and a certified copy of the original Crown grant,
dated July 8, 1889. Mr. Justice Graham ordered that the
applicants file a certified copy of a certain mortgage on the
lands registered as instrument No. K 218.

The application came before Mr. Justice Davis, after ser-
vice on John Frederick Leeson Clements. Neither he nor
the Attorney General appeared, but a letter from the
Deputy Attorney General was filed in which it is stated that
it was not the intention of his Department to appear on the
motion. The application was dismissed and an appeal to
the Court of Appeal was also dismissed, the hearing thereof
having been adjourned so that the appellants might comply
with the direction of the Court of Appeal to serve notice
of the appeal, judgments and material on Mr. Clemants.
Mr. Justice Proctor delivered reasons on behalf of the
majority, while Mr. Justice McNiven dissented.

The historical abstract of title commences with a certi-
ficate of title issued by the Registrar to Archibald Bartle-
man, under date of December 23, 1889, and under the
column “Remarks” appear the word ‘“Marked ‘Min=rals
Included’”. The certified copy of the original grant “rom
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the Crown in the right of the Dominion of Canada for the %
said land shews that the original was duly registered in the Bazm
Land Titles Office for the Assiniboia Land Registration Dis- gorote v or
trict on December 23, 1889. The grant is dated July 8, Moosomiv

? Lanp Recis-
1889, and recites that the lands are part of the lands known — mramon

as Dommlon lands and mentioned in The Dominion Lands fo:im
Act, which was ¢. 5, R.S.C. 1886. By s. 48 of that Act 11; Sy

was provided that, unless expressly mentioned, mines of —
gold and silver did not pass in a grant of Crown lands.
The grant itself conveys the lands, saving and reserving

to Her Majesty only certain rlghts of nav1ga,t1on ﬁshery_
and fishing.

A transmission having occurred, a certificate of title was
issued on July 7, 1916, to the administratrix of the estate of
the original patentee, and in the “Remarks” column it is
stated that this is “not marked as to minerals”. A further
transmission having occurred, the next certificate of title
of October 8, 1921, was issued without being marked as to
minerals. The new owner transferred the lands to Howard
P. Bartleman, to whom a certificate of title was issued on
October 8, 1921, and it was not marked as to minerals.
Bartleman executed a first mortgage to Eliza Jane Clements
(being the one produced by order of Mr. Justice Graham),
including all his estate, title and interest in the lands. Other
mortgages were granted, but ultimately a final order of fore-
closure was granted to Eliza Jane Clements of all the right,
title and interest in the lands, of the defendants in the
foreclosure action. A certificate of title. was granted To .
Eliza Jane Clements on December 20, 1928, and was marked
“Minerals in the Crown”. This was the first tlme that an
endorsement to this effect was made.

Another transmission having occurred, a new certificate
of title was issued on December 23, 1947, to Clifford Gibson
Clements and John Frederick Leeson Clements, the execu-
tors of Eliza Jane Clements, and it is marked “Minerals in
the Crown”. Then followed the transfer from John
Frederick Leeson Clements, the surviving executor, to the
present appellants and a certificate of title was issued, dated
March 7, 1953, registered as No. IG-239 and endorsed
“Minerals in the Crown”. It is this endorsement that the
appellants seek to have removed.
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Eff In my opinion there is no authority in the Saskatchewan
Bauzzr  Land Titles Act for the endorsements on the certificates of
Ruaisoaar or Uitle to Eliza Jane Clements and to her executors and to the
Moosomiv - gppellants, and, therefore, the application should be granted

Lanp Recrs: . . . .
mrarron 10 cancel the notation “Minerals in the Crown” on certi-

DI:tTg;CT ficate of title No. IG 239. However, the remaining part
Rerwin O of the application should not be allowed, which was for an

— " order that the Registrar substitute therefor the no-ation
“Minerals Included”. The Courts below seemed to have
been fearful that if the relief, to which I think the appel-
lants are entitled, was granted it might be argued that there
had been a determination as between the appellants and
some one not a party to these proceedings. Such, in my
view, is not the result, as nothing is said beyond ordering
the Registrar to remove from a certificate of title an’
endorsement for which no authority ean be found.

The judgment of Kellock and Locke JJ. was delivered
by :—

Keirock J.: This is an appeal from the Court of Appeal
for Sagkatchewan (1) dismissing an appeal from an order
or judgment of Davis J. (2), in turn dismissing an applica-
tion by the appellants for an order directing the respondent
to cancel a notation on the certificate of title te certain
lands and to amend the.same by substituting another
endorsement. None of the respondents appeared in the
courts below and the appeal to this court was unopposed.
The facts out of which these proceedings have arisen are
as follows:

On December 23, 1889, following a Crown grant cf the
lands, a certificate of title thereto was issued to one Bartle-
man, on which certificate there was endorsed in the Land
Titles Office the words “minerals included”. Counsel for
the appellant submitted that the words quoted were of no
effect in view of the definition of “land” which he said was
contained in the statute in force at the time the Crown
grant was made and which was said to be In terms similar
to s. 2(1)(10) of The Land Titles Act, R.S.S. 1953, c. 108.
The statute referred to is, no doubt, The Territories Real
Property Act of 1886, R.S.C., c. 51, s. 3(1). S. 48 of The

(1) (1954) 11 W.WR. (NS)  (2) (1953) 9 W.W.R. (N.8.) 652.
469. Cee
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Dominion. Lands Act, RS.C. 1886, ¢. 54, provides that 1954
3 N - . h‘(_l
unless expressly mentioned, mines of gold and silver do not  Baizes
pass in a grant of Crown lands. For reasons which will 5, 2
appear, however, I do not think this court is required to Moosomix
. . . Lanp Recrs-
pass upon the question as to what, if any, minerals were = gramon

vested in the original patentee or in any succeeding owner. D.Iesf;‘;m

The lands ultimately became vested in one Eliza Jane gejiockJ.
Clements by virtue of a final order of foreclosure of the —
18th of December, 1928, registered on the 20th of that
month, upon which day a certificate of title issued to the
grantee. Upon this certificate there was endorsed in the
Land Titles Office the words “Minerals in the Crown”. This
endorsement was unauthorized as it is not suggested that
there had occurred anything between the original Crown
grant and the final order of foreclosure upon which an
endorsement could be founded.

Subsequently, on the death of Eliza Jane Clements, a
new certificate of title was issued to her personal represen-
tative and, upon the sale and transfer of the lands to the
appellants, a certificate of title was issued to the latter.
Both certificates also bore the above mentioned notation.
We were told that in each case this was effected by means
of a rubber stamp.

While the transfer from the personal representative of
Eliza Jane Clements to the appellants was of “all my estate
and interest in the said piece of land” without any reserva-
tion, the effect of the decision in the colrts below is that
the mere notation on the certificate of title of December 20,
1928, issued to the late Eliza Jane Clements, created an
estate in the minerals in the Crown and that all that could
be transferred thereafter to the appellants was the land
without the minerals. Reference is made in the judgment
to a clause in the agreement for sale between the personal
representative and the appellants under which the vendor
covenanted to fransfer the land to the purchaser subject to
“the conditions and reservations contained in . . . the certi-
ficate of title hereto under the said Act subsisting on the
day of the date hereof.”

Even if the agreement for sale could be said to be a
relevant document after the execution and delivery of the
transfer in absolute terms, I do not think it can be said
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that the minerals were the subject of any “conditicn” or

“reservation” contained in the certificate of title. The
notation or endorsement was completely unauthorized and
can have no more effect than had the Registrar writtan his
name on the certificate. It could not have the effact of
creating an estate in the minerals in the Crown. Tltere is
no suggestion that any other person not a party to th2 pro-
ceedings has acquired any rights against the appellants on
the faith of any of these endorsements.

The appeal should be allowed, the judgments belcw set
aside and an order made directing the Registrar to cancel
the endorsement in question. As already mentioned, the
court, in so doing, does not pass upon the question of the
ownership of the minerals in the lands but merely directs
the cancellation of an unfounded endorsement on ths cer-
tificate of title.

EsteYy J.:—This is an appeal from a judgment of the
majority of the Court of Appeal in Saskatchewan (1)
affirming (Mr. Justice McNiven dissenting) the dismissal
of the appellants’ application by Mr. Justice Davis.

The appellants (applicants), as registered owners under
Certificate of Title No. BG-3853, dated March 7, 1933, of
SE 4-14-33 Wist, made the application under s. 32(b)
(then s. 77(a)) of The Land Titles Act (R.8.S. 1953, c. 108,
s. 82(b)) for a direction to the Registrar of the Moosomin
Land Registration District to correet the notation upon
their Certificate of Title to read “Minerals Included” rather
than, as it now reads, “Minerals in the Crown.” Section
82(b) reads:

82. A judge of the Court of Queen’s Bench may, upon such notice as

he deems fit
* % %

(b) direct the registrar to cancel any instrument or any memcrandum
or entry relating thereto or to amend any instrument in such
manner a8 the judge deems necessary or proper.

The original grant from the Crown to Archibald Bartle-
man, dated July 8, 1889, contained no reservation as to
minerals and upon its registration Certificate of Title No.
4-48, dated December 23, 1889, was issued to the said
Archibald Bartleman. This grant was prior to Septem-
ber 17, 1889, and, therefore, under the legislation (Z.S.C.
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1886, c. 54, s. 48) in effect at that time, the transferee from 5'5_‘{
the Crown received the mines and minerals, except precious  Barzee
metals. The Registrar noted on the Certificate of Title, Rugremar o

when issued, “Minerals Included.” Moosoumin
. Lanp Recis-
Subsequent conveyances did not reserve the mines and IRarioN

. . . . DistrICT
minerals and the Certificates of Title issued consequent — etal

upon the registration thereof did not contain any notation gy ;.
with respect to minerals until the Registrar, in issuing —
Certificate of Title No. M-5452, dated December 20, 1928,

to Eliza Jane Clements, consequent upon a final order dated
December 18, 1928, made in foreclosure proceedings under

a mortgage registered against the property, made a nota-

tion “Minerals in the Crown.”

When Eliza Jane Clements died, upon an application by
her executors for transmission, a new Certificate of Title
No. GP-129, dated December 23, 1947, was issued to her
executors, again with the notation “Minerals in the Crown.”

The executors of her estate sold this land to the appel-
lants, under an agreement for sale, upon the performance of
which a transfer was issued to the appellants, and a new
Certificate of Title No. 1G-239, dated March 7, 1953, was
issued in their name, with the notation “Minerals in the
Crown.” 1t is this notation that the applicants ask to be
corrected.

Their application, as directed by Mr. Justice Graham, has
been served upon the surviving executor of the estate of
Eliza Jane Clements and again the notice of appeal to the
Court of Appeal, by order of that Court, was served upon
the surviving executor, who did not appear before Mr.
Justice Davis, the Court of Appeal or this Court. The
Attorney General of Saskatchewan was notified of these
proceedings and, as a consequence, the Deputy Attorney
General wrote a letter advising that he would not appear
upon this application.

The mortgage foreclosed was the first encumbrance upon
the land and the final order directed “that the Title to the
said lands be vested in the Plantiff free from all right, title
or interest or equity of redemption on the part of the Defen-
dents or any of them or any person or persons claiming
through. or under them or any of them.” I respectfully
agree with Mr. Justice McNiven that this final order is an

53856—1
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195¢  “ingtrument”, as defined in s. 2(8), which, when registzred,

Bazm transferred the land to Eliza Jane Clements “according to
Reaisenar op U0€ tenor and intent thereof” (s. 656(2)). This final order
Lllﬂlggsﬁﬁg. contained no reservation of mines and minerals and, there-

maron  fore, as “land” was then defined (R.S.S. 1920, c. 87, s.
DISIRICT  9(11)), now s. 2(10), these passed to Eliza Jane Clements.

Estey J. The notation, therefore, cannot be justified by any pro- -

—  vision in the final order, nor, in fact, has any document
been disclosed which would, at that time, support such a
notation as “Minerals in the Crown.” All of the learned
judges in the Courts below have concluded that this nota-
tion was placed upon the Certificate of Title by virtue of
an error in the Land Titles Office. It would seem, therefore,
that such an error should be corrected, unless third parties
have acquired some right, under The Land Titles Act, by
virtue of its presence on the Certificate of Title.

There is no reservation of minerals contained in the
application for transmission and, therefore, the same rea-
soning would apply if it were suggested this notation might
be justified upon the basis of that application.

Moreover, the transfer made by the surviving executor to
the appellants contained no such reservation and, therefore,
it cannot be suggested that the notation can be founded
thereon.

In the Court of Appeal a majority of the learned judges
emphasized a provision in the agreement for sale from the
executors of Eliza Jane Clements, dated December 24, 2927,
and which contained the following:

. .. on payment of all sums payable hereunder by the purchaser, the
vendor covenants, . . . to transfer the said land . . . to the purchaser, by
a transfer under the provisions of The Land Titles Act, but subject to

-the conditions and reservations contained in the original grant cf the
said land from the Crown, and in the Certificate of Title thereto under
the sald Aect, subsisting on the day of the date hereof, . . .

Mr. Justice Procter, writing the judgment for the major-
ity of the Court, stated:

Under the agreement the purchasers did not acquire the mineral
rights in the land as the reservation “Minerals in the Crown” was endorsed
on the title and the agreement provided that the transfer was to be subject
to this reservation.

In my view it is unnecessary here to consider the effect,
if any, of the provision in the agreement for sale as, in my
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view, it was merged in the transfer dated February 23, 1953, 1_931'
and given by the surviving executor to the appellants which  Barzzs
contained no such provision, but, on the contrary, provided: g % oF

. . . transfer to the said Elizabeth Balzer and Henri Balzer, all my MoosoMIN

. . iy . Lanp Recis-
estate and interest in the said piece of land. TRATION

. D
That this agreement for sale was merged in the transfer ctal

must follow from the decision of Knight Sugar Co. Ltd. v. pgeers.
Alberta Railway and Irrigation Co. (1), where, under the —
Alberta Land Titles Act, it was held that the agreement

merged with the transfer. Lord Russell of Killowen, speak-

ing for the Privy Council, at p. 238 stated:

There can be no question in their Lordships’ view that, so far as
parcels were concerned, the parties in the present case intended that the
provisions of the sale agreement should be performed by the transfer
and the subsequent certificate of title, and that accordingly, subject to a
point next to be mentioned, the real contract as regards parcels is to be
found not in the executory agreement but in the completed transaction.

He then dismissed the contention that a transfer under
the Alberta Land Titles Act was nothing more than an
order to the Registrar to cancel an existing Certificate of
Title and to issue a new Certificate and, dealing particularly
with the transfer, he stated at p. 239:

From the language used in these sections it seems clear that each of
the transfers was a document prepared (and prepared it cannot be doubted
in a form approved by both transferor and transferee) in order that, when
registered, it should become operative according to the tenor and intent
thereof, and should thereupon transfer the land mentioned therein. It is
the transfer which, when registered, passes the estate or interest in the
land; and it appears, for the purpose of the application of the doctrine :n
question, to differ in no relevant respect from an ordinary conveyance of
unregistered land.

The language of the Alberta sections which Lord Russell
had under consideration are, in all relevant particulars, to
the same effect as ss. 65 and 66 of the Saskatchewan statute.
It is true the words “except as against the person making
the same,” found in s. 65 of the Saskatchewan Act, are not
in the Alberta statute, but these have no reference to the
effect of an instrument when registered, but rather to its
effect as against a party making same quite apart from
registration. Whatever may be the effect of these words
in an appropriate case, they are not of significance here, as
neither party to the agreement is relying upon them.

(1) [1938] 1 W.W.R. 234.
" 53856—1%
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1?(53 That portion of the Alberta statute of particular impor-
Bazer  tance is contained in s. 51 and is to the same effect as

Ruarsemar op S 00(2) in the Saskatchewan statute, which reads:
MoosoMIN * * *

LA&’:ﬁ‘ggls' 65. (2) Every instrument shall become operative according to the
Districr tenor and intent thereof when registered and shall thereupon creats,

et al transfer, surrender, charge or discharge, as the case may be, tlke land,

—_ estate or interest therein mentioned.
Estey J.

T The “tenor and intent” both of the final order and the
transfer to the appellants conveyed the ‘“land” which, at
the relevant times, was defined as in s. 2(10) and, therefore,
included the minerals. With great respect to those who
hold a contrary opinion, the notation here in question had
no validity or effect when first made and, even if it were
possible that it might, by virtue of subsequent circum-
stances, acquire some validity, such are not disclosed in this

record.

In my view, and with great respect to the learned ;udges
who entertain a contrary opinion, the application should
be granted and the notation “Minerals in the Crown”
should be cancelled and the Title amended accordingly, as
provided under s. 82(b). The notation “Minerals Included”,
which the appellants ask to have endorsed on the Certi-
ficate, does not, upon this record, appear to be necassary
and no order should be made in regard to it.

The appeal should be allowed.

CartwricHT J.:—I agree that this appeal should be
allowed, that the notation “Minerals in the Crown” on the
Certificate of Title should be cancelled and that the arplica-
tion.to have the words “Minerals included” endorsed on
the Certificate should be refused. Counsel for the appellant
having stated that he does not ask for costs there should
be no order as to costs in this Court or in the courts below.

Appeal allowed.

Solicitors for the appellants: MacPherson, Leslie &
Tyerman.
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IN THE MATTER OF the last Will of REBECCA 1954

BARRETT. :.]I)u:@ce g

NAOMI BEARD, BEATRICE G.
PARKER, executrix of the last Will

and Testament of Unia Gaunt Bar- APPELLANTS;
rett, deceased and CAROLINE R.
McCULLOCH ...................

AND

EDITH GEORGINA CONSTANCE
BARRETT, trustee of the Estate of
Rebecca Barrett, deceased, ROBERT
JAMES GROWCOCK, executor of
the last Will of Helena Augusta Mos- RasPONDENTS.
som, deceased, HELENA ADELE
SALE, IRENE ELAND CHRISTIE
and ANNETTE GROWCOCK .....

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Wills—Annuities—Payable out of rents and profits of designated property
—Continuing charge on tncome—Right of annuitant to Arrears—To
accumulation of surplus income to meel actual or contemplated
deficiencies. '

A testatrix by her will gave to her husband a life interest in her whole

estate and directed the payment of annuities out of the rents and
profits of a certain property to her surviving daughters and a grand-
daughter. By a residuary gift the rest of her estate went to all her
sons and daughters to be equally enjoyed by them during the terms
of their natural lives, and after their'deaths to their heirs and assigns
forever. The testatrix died in 1893 and her husband in 1913. Follow-
ing his death the annuities were paid out of the profits of the property
charged with their payment and the surplus distributed under the’
residuary clause. Between 1932 and 1945 the revenue from the
property fell below the amount required to meet the charges, and
the advice of the court was sought, as to whether the deficiency
arising in any year was payable out of the rents and profits of any
- other year or years. Judson J. to whom the -application was made,
held that it was, and his judgment was affirmed by the Court of
Appeal for Ontario, = ’ ' ‘

Held: By Rand, Estey, Locke and Fauteux JJ—That any existing
“deficiency in a shire-of the gross annuity was'in the first-instance to
be made up out of that portion of the rents and profits corresponding
to that share, and so far might be paid in priority to the payment
of the current.annuity attributable to that portiom, but this was not

*PRﬁsmNT: Kerwin CJ . an(i Rand, Estey, Locke and Fauteux J;f .'
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to affect the payment of the share of the gross annuity ous of the
appropriate portion of the rents and profits in relation to wkizh there
was no deficiency. In any year a deficiency prevented payment in
full of the annuity recourse could be had to the remts anc profits
accrued during the lifetime of the annuitant in the first instance
in the proportion set out above. Any deficiency existing at the
death of the last person entitled to the annuity to cease to be payable
out of the rents and profits earned after the death of such person.

The appeal was therefore allowed in part and the judgment amended
accordingly.

Kerwin C.J. would have dismissed the appeal in foto as he agre=d wita
the conclusions of the trial judge and the Court of Appeal.

Held: Further, that the costs in this court and in both of the courts below
should be payable out of capital.

Judgment of the Court of Appeal for Ontario [1953] Q.R. 897 affirmed,
subject to a variation.

Appeal by three of the residuary beneficiaries of the
estate of Rebecca Barrett, deceased, from an Order of the
Court of Appeal for Ontario (1) dismissing an appeal from
an Order of Judson J. (2), made on an application for the
construction of Rebecca Barrett’s will.

T. Sheard, Q.C. and J. W. F. Goodchild for the appellants.

J. L. Lewtas for all the respondents except E. C. G.
Barrett.

J. 8. Boeckh and S. P. Webb for E. G. C. Barrett.

The Cmier Justick:—The first point on behalf of the
appellant was that the net rents and profits in each year
should be distributed annually and that after the annu:tants
received payment of their annuities in any year the surplus
income in that year should be distributed under the residu-
ary clause and not applied to make up any deficiency in
payment of annuities in past years. I agree with Chief
Justice Pickup, speaking on behalf of the Court of Appeal
for Ontario, that, on the proper construction of Mrs. Bar-
rett’s will, this contention cannot be upheld. Mr. Sheard
sought to gain comfort from the reasons of Middletor J. on
the earlier application to the Court for advice: re Redecca
Barrett (3) and (4). As a matter of fact all the Cours was
there concerned with was whether the gift to the daughters
of the testatrix was of annuities charged upon the ren*s, or

(1) [19531 O.R. 897. (3) (1914) 5 O.W.N. 807.
{2) [1953] O.W.N. 779. (4) (1914) 6 O.W.N. 270.
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whether they took the property in the income in fee-tail.
However, it may be pointed out that Middleton J. had
decided that the vesting in the residuary beneficiaries was
“subject to these annuities”; and I think it is put quite
accurately in Mr, Lewtas’ factum— -

The fact that the residuary beneficiaries have a present vested interest
in everything to which the annuitants are not entitled does not derogate
from the rights conferred upon the annuitants by the gift of the annuity.

1 agree that there was no laches or any acts on the part of
the annuitants that would bar them. Something might be
said about s. (1) of The Accumulations Act, R.S.0. 1950,
c. 4, since, I understand, it was mentioned for the first time
in this Court. By it, any accumulations for the purpose of
meeting subsequent instalments were prohibited after
August 2, 1914, being the expiry of twenty-one years after
the death of the testatrix and, therefore, any standing by
of the annuitants in the distribution of surplus income
under the residuary clause during the period from.the death
of the husband of the testatrix on October 2, 1913, down to
and including the year 1931, cannot be construed in any
way as a waiver of their right to have arrears of annuity
made up out of subsequent surplus income.

I also agree with Chief Justice Pickup that, as the prop-
erty in the income vested within the period prescribed by
the rule against perpetuities, the rule itself has no applica-
tion. The decision of the Privy Council in Belyea v.
McBride (1), was not referred to in- the Courts below.
That was an appeal from a decision of this Court and,
while the amount of the arrears at the time of the death of
the testatrix and the persons to receive them were deter-
mined, the gift was dependent upon a contingency that
might not arise within the prescribed period (the contin-
gency being that dividends should be declared by the direc-
tors of the company)

Judson' J. decided that the charge continues until the
arrears are paid, notwithstanding the death of the last
annuitant, and the Court of Appeal agreed with him. In
Williams on Wills, at pp. 187-188, it is stated that “Where
a testator desires that an annuitant shall be paid out of
income only, he will probably also desire that deficiencies

(1) [19421 3 DL.R. 785.
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Eil in any year shall be made up out of surpluses in other

Inte  years, but he will probably intend that, on the death of the
pDARRETT o pnuitant, all liability for the annuity shall cease and, in
Bmmgi ot al 50 far as it has not then been paid out of income, it shall
— _ to that extent fail and that unpaid arrears shall not be
Kerwm CJ. . .
——  payable either out of future income or corpus”. Whatever
a testator intends or desires is, of course, to be gathered
from a reading of the entire will and, in fact, in the notes
to the sentence in Williams that follows the one qucted
there appears a reference to several cases, including the one
relied upon by the respondents, In re Rose (1), where, at p.
25, Sargant J. points out that “when once an annuity has
been held to be cumulative at all, it would seem necessa-ily
to follow that those who claim that it is cumulative to a
limited extent only are bound to point out and establish the
limits of its cumulativeness. And this appears to be the
result of the authorities”. He refers to the earlier cases in
some of which, on the construction of the documents there
under consideration, a different result was arrived at. The
matter is discussed at length in Bowles’ Testamentary
Annuities at pp. 118 ef seq. Upon consideration of he
terms of the will before us, I am of opinion that the Judge
of first instance and the Court of Appeal arrived at -he
correct conclusion.

The appeal should be dismissed, but subject only to a
variation whereby the costs in both Courts below shall be
payable out of capital. All parties are entitled to their costs
in this Court out of capital, those of the trustee as between
solicitor and client.

The judgment of Rand, Estey, Locke and Fauteux JJ. was
delivered by:

Raxp J.:—The question in this appeal is whether the
bequest of an annuity for life payable out of the rents of a
specific property is limited to rents accruing in each' year
severally or is continuing and as to arrears is charged upon
those aceruing during the hfe or 1ndeﬁn1te1y after the death
of the ahnuitast. ' :

(1)"(1915) 85 L.J. Ch. 22.
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After providing a life interest to her husband in all her
real and personal estate the testatrix proceeded:

I give and bequeath out of the rents and profits payable from all and
singular the Real Estate at present owned by me, under and by virtue of
the demise in that behalf, contained in the Will of my late father,
Lardner Bostwick, and consisting of fifty two feet of land on King Street,
in the said ‘City of Toronto, wherein are erected the Adelaide Buildings,
the annual sum of six hundred and fifty four pounds. The six hundred
pounds, to be equally divided between my daughters. The fifty four
pounds to Edith Emily daughter of my son Frederick Albert Barrett for
life, provided always that at the expiration of the present Lease and when
a new Lease is granted that the rent should the same be increased Edith
Emily’s share shall be increased to 6 hundred dollars a year for life free
from the control of any husband they or either of them my said daughters
or Granddaughter may at any time marry for and during the term of
their natural lives.

And after the death of my said daughters or any or either of them,
then to their lawful issue, such issue to take the share or shares of their
respective mothers.

And should any of my said daughters die without leaving lawful issue
then the share of such daughter or daughters so dying without lawful
issue, to go to the survivors of my said daughters equally, for and during
the term of their natural lives, and after their or either of their deaths
leaving lawful issue then such issue absolutely . . .

And that all my dear children may live in peace and love and as to
the rest of my Real Estate and Personal, whether in possession or
expectancy, I give the same to each and every of my dear children, sons
and daughters, to be equally enjoyed by them during the term of their
natural lives, and after their death, to their heirs and assigns forever . . . .

In matters of this nature there is a tendency to state
pertinent considerations in the form of rules or canons of
construction; but it must be kept in mind that we are inter-
preting an instrument, in this case a will, and that the para-
mount object is from the language the testator has used
and the circumstances in which he used it to gather his
intention. Apart, then, from definite constructions put
on words or sets of words, considerations canvassed or
applied in decided cases, in the light of which the questions
raised are to be examined, while of much assistance, are, at
most, aids to that ascertainment and they must yield to
basic facts in each situation with which they clash: Birch
v. Sherratt (1), Lord Cairns at p. 647. .

When an annuity is, without more, to be paid out of a
sotree or fund, obviously it is-charged upon that fund. -If,
as here, the bequest is made directly out of the rents and

(1) -(1867) I+R. 2 Ch. 644,
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profits of a specified property, then that continuing source
is the fund, subject to the determination of the time curing
which, as such fund, it is to continue. Had the bequest to
the daughters and the granddaughter Edith been given
stmpliciter with the whole property passing as residue. even
though not expressly made subject to the annuities, it would
seem to be clear that, apart from any question of a charge
on the corpus, the charge on the rents and profits and con-
sequently the fund would, in point of time, be indedinite,
and that arrears would be a continuing liability after the
death of the annuitants: In re Coller’s Deed Trusts: Coller
v. Coller (1). The inquiry, then, is whether what would
otherwise be a prima facie implication is, in the circum-
stances, rebutted.

The testatrix died in 1893 leaving four daughters: the
husband died in 1913. The will was apparently dravn by
her in her own handwriting and, as can be seen, is inarti-
ficial and presents aspects of difficulty. But we are relieved
from several of them by a previous judgment of the Court
of Appeal rendered in 1914. The gifts to the daughters
were defined in these words:

. . . that the said daughters of the said deceased are each entitled
to receive one-fourth of the said sum of £600 or one-fourth of $£,400.00
during her lifetime; that on the death of each daughter her children are
entitled to take for life the share of the deceased parent in equal shares
and should any daughter die without leaving any child or childran her
surviving the share of the daughter so dying is to go for life to the
surviving daughters equally (the child or children of a deceased daughter
to take the share which the deceased parent would have taken if Living).

The residue of the King Street property was declared to
be vested in the children “subject to a charge thereon for
the payment of the said annuities.” '

The “charge” in this context was not discussed on the
argument before us, but from the questions put to the Court
for determination I do not understand that the judgment
in the use of this word is to be taken as declaring the
annuities to be charged upon the corpus of the property;
on that view the present application would seem to de to
little or no purpose. The answer given to question No. 5,
which introduces the circumstance of the payment of a
mortgage on the property out of the rents “is the deficiency

© (1) [19391 1 Ch. 277.
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payable . .. out of the corpus of the King Street property”, igf’j
in which the court, holding the future rents to be charged, Inre

stated that it was not necessary that the question should pbA™=T
“at this time” be answered, to which no objection was taken Barmecs et ai

before us, seems to be conclusive. But, in any event, the ™ ——
judgment does not determine the period of the rents and Ri’i‘]‘
profits out of which the annuities are payable, and that, in

the conclusion at which I have arrived, is sufficient for the
purposes of the appeal. '

The appeal has been brought by several of the residual
beneficiaries who are concerned with the answer of the
courts below that arrears in the annuity attributable to the
daughters are an indefinite continuing first charge on the
fund. Mr. Sheard’s contention is that each year’s annuity
payment is to be made out of the annual rents and profits
for that year only, from which it follows that there ean be
no arrears to be carried as a charge on the income of any
other year. Assuming the ordinary rule that a simple
annuity payable out of income is, prima facie, a charge on
the income until paid in full, he submits that the direction
to increase the amount payable annually to the grandchild
Edith up to the sum of $600, to the extent that surplus
income in any year permits it, is incompatible with such a
charge and that all annual surplus must be distributed
among the residuary beneficiaries: In re Coller’s Deed.
Trusts: Coller v. Coller (supra). On this contention I
agree with Pickup C.J.O., who, speaking for the Court of
Appeal, viewed the increase as no more than a limited
augmentation of the portion bequeathed to the grandchild:
the surplus, in the sense of Coller’s Trust, lies beyond that
limit and the question of charge is unaffected.

He argues further that as the corpus of the preperty out
of which the income arises has immediately vested in all
the children in fee simple, as the King Street property is
the most substantial item of the estate, and as the testatrix,
assuming a continuing sufficiency of rents, contemplated an
annual distribution of residual income, it would defeat her
intention if the annual surplus could be retained for the
security of the annuity or if the arrears remained charged
on the income indefinitely. This depends on the language
of the gift over. The word used in the general clause is
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“rest” rather than “residue” but in substance these are
equivalents, and I am unable to agree that the general

; words creating the annuity are cut down by this clause.

But it will be seen that a second series of annuities in
remainder is provided to the children of the daughters who,
in each case, upon the death of their mother, are to -ake
her share. What is the nature and scope of this gift?
There is no qualification in the language conferring it which
I construe to mean that the share to a grandehild is of
coordinate rank with, is as original and effective, and bzars
the same incidents, as that to a daughter; that it does not
include the right to arrears due the mother at her death
has, by all parties, been assumed.

That share becomes, in turn and to the same extent as
that of the mother, a charge on the fund out of which it
arises, which is the rents and profits accruing from the
moment of the mother’s death. The charge, related to that
fraction of the total income corresponding to the shars in
the gross annuity must be taken to be as exclusive as the
mother’s; and the only manner in which that can be made
so 1s to restrict it in each case to the income arising during
the lifetime of each annuitant. When the annuitant cies,
arrears die with her: Williams on Wills, 3rd Ed. Vol. 1, pp.
187-8 in which the following observation would seem to
state accurately the mind of a testator in the ordinary case:

Where a testator desires that an annuitant shall be paid out of income
only, he will probably also desire that deficiencies in any year shal be
made up out of surpluses in other years, but he will probably intend
that, on the death of the annuitant, all liability for the annuity shall
cease and, in so far as it has not then been paid out of income, it shall to

~ that extent fail and that unpaid arrears shall not be payable either out

of future income or corpus.

If, as held by the Court of Appeal, all arrears, including
those of the deceased mother, remained prior in charge to
the annuity in remainder, a grandchild might never person-
ally receive any part of its share, a result in frustration of
the cledr intention of the testatrix. To attribute a con:
current charge ‘either coordinate with, or seniof Or junior
to that of the current annuity, involving as it must thé
current shares of the grandchildren and any living daughter;
and- the charges for arréars of both the grandchildren and
living daughters and the estates of deceased daughters;
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would necessarily contradict the express provision of the }_9&4
will. The controlling fact is the primary charge on the Inse
proportionate amount of the income in each case, for cur- g,
rent annuity payments; that is exclusive in the case of the Bangics ot at
mother and must be taken to be equally so in that of her  ——

children. Rand J.

A final consideration on the first question remains to be
examined. It appears that, prior to 1932, the surplus
income, with the consent of the daughters, had been dis-
tributed under the residuary clause and that the daughters,
among the beneficiaries, had received a sum greater than
the total arrears of the annuities. It was argued that it
would be patently unjust to allow the surviving daughter
and the representatives of her deceased sisters, now to assert
a claim for the arrears against the descendants of the sons
without taking into account the money so received. But I
am unable to appreciate the force of this contention. If the
surplus rents had been impounded and later used to make
up the deficiencies in the rents, upon the arrears ceasing, the
surplus now required for them would be available to the
residual beneficiaries. That means simply that instead of
receiving them prior to 1932 the same parties or persons
standing in their shoes would receive them subsequently,
say, to 1945. It is not to the point that children have died
and are now represented by descendants because these latter
take only what their parents would now be entitled to.
Since the latter could not object to the payments out prior
to 1932 neither can persons claiming through them.

The period of the continuing fund and the charge on it is,
then, the life of each annuitant; upon death, interest in the
income is at an end and the annuity, including arrears,
drops. The arrears here which on this view still remain
outstanding are those only of the surviving daughter, Edith
Georgina. These continue a charge during her lifetime on
that fraction of the annual income represented by her
present share of the gross annuity. One daughter died on
January 14, 1946, another on November 3, 1947 and a third
on July 3, 1951. Adjustments in the distribution of arrears
enuring to these daughters.out of income acerued during
their lives, are to be related to those dates.
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E*?j We were asked to say whether costs in the Cour: of
Inve  Appeal and on the application before Judson J., are to be

BaggeTT
* Braro et al

v.
Barrerr et al

paid out of the rents and profits or out of capital. Since
the interest chiefly concerned in the question raised is that

—  of the residuary estate to which surplus rents ultimately go,

Rand J.

I should say that they ought to be paid out of the cap:tal.

I would therefore allow the appeal to the extent of modi-
fying certain of the answers as follows:

Q. 1.

A.

A,

If the net rents and profits earned in any year from the King
Street property referred to in the will are insufficient to enable’
payment in full of the annuity payable in respect of that wear,
is the deficiency payable out of the rents and profits of any
other year or years?

Yes, but only out of the rents and profits accrued during the
lifetime of the annuitant in the first instance in the proportion
specified in the answer to question 3.

. If the answer to question 1 is “yes”, if in any year there is an

existing deficiency, is it to be made up in priority to the pay-
ment of the annuity for that year?

An existing deficiency in a share of the gross annuity is in ths
first instance to be made up out of that portion of the rants
and profits corresponding to that share, and so far may be paid
in priority to the payment of the current annuity attributable
to that portion, but this is not to affect the payment of the
share of the gross annuity out of the appropriate portion of the
rents and profits in relation to which there is no deficiency.

. If the answer to question 1 is “yes”, does any deficiency exissing

at the death of the last person entitled to the annuity cease to
be payable out of the rents and profits earned after the death
of such last person?

Yes.

The costs of all parties in all courts, those of the trustee
as between solicitor and client, will be payable out of
residual capital.

Appeal allowed to extent of modifying answers to certain
questions.

Solicitors for the appellants Beard and Parker: Mac-
Kenzie, Wood & Goodchaild.

Solicitor for the appellant McCulloch: V. M. Howard.

Solicitors for the respondent Barrett: Mason, Foulds,
Arnuk, Walter & Weir,

Solicitors for the Respondents other than the trustee:
Arnoldi, Parry & Campbell.
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SUELEEN O. M. WALKER (Plaintiff) ..... APPELLANT; }?ff

*Qct. 27, 28
AND *Dec. 20

JESS ENDERS (Defendant) ............. RESPONDENT.

ON APPEAL FROM THE BRITISH COLUMBIA COURT OF APPEAL

Automobiles—Action by Gratuitous Passenger—Jury’s finding set aside
by Court of Appeal—‘Gross Negligence” question of fact for jury—
Where evidence will support such finding, it should not be disturbed.

The appellant, a gratuitous passenger, sued the respondent to recover
damages for injuries suffered by her when an occupant of a motor
car owned and driven by the respondent and arising out of a collision
between the respondent’s motor car and a motor truck. The accident
occurred in winter time on the curve of a narrow mountain road
with an icy, slippery surface. A jury having found negligence on the
part of both drivers and that of the respondent to have amounted to
gross negligence, judgment was entered against the respondent and
the action against the other driver dismissed. The British Columbia
Court of Appeal by a majority decision set the judgment aside on
the grounds that the finding of the jury was perverse.

Held: Whether conduet falls within the category of gross negligence is
a question of fact for the jury. Here there was evidence upon which
a jury, if they chose to believe if, might find negligence on the part
of the respondent and hold that this was very great negligence, in the
circumstances,

Studer v. Cowper [1951]1 S.C.R. 450; City of Kingston v. Drennan 27 Can.
S.C.R. 46; Holland v. City of Toronto [1927] S.C.R. 141 and McCul-
loch v. Murray [1942] S.C.R. 141, referred to.

Judgment of the Court of Appeal for British Columbia (1953-54), 10
W.W.R. (N.8.) 602, reversed and judgment at trial restored.

APPEAL by the plaintiff from the judgment of the Court
of Appeal for British Columbia (1), Sidney Smith J.A. dis-
senting, which set aside the judgment of Wood J. (2) on
a jury trial.

J. L. Farris, Q.C. for the appellant.
D. McK. Brown for the respondent.

The judgment of the Court was delivered by:—

Locke J.:—This is an appeal from a judgment of the
Court of Appeal of British Columbia which, by a decision
of the majority, set agside the judgment entered following

*PrEseENT: Taschereau, Kellock, Estey, Locke and Abbott JJ.

(1) (1953-54) 10 W.W.R. (N.S) (2) (1953) 9 W.W.R. (N.S.) 378.
602.



104 SUPREME COURT OF CANADA 1955]

1954 the trial of the action before Wood J. and a jury. Sidney
e . . . A . .
waxer Omith J.A. dissenting from the opinion of the majority,

Exoens  Would have dismissed the appeal.
Locke J. The appellant, a young married woman, was on Febru-

— ary 27, 1952, driving with the respondent in his motor
vehicle as a gratuitous passenger, en route from Avola, B.C.
to Kamloops. She was sitting in the front seat to the right
of the driver with her small child beside her.

The respondent left Avola at about 8.30 in the mcrning
and had driven some 45 or 50 miles when the accident which
gave rise to the action occurred. The road was nzrrow,
winding and hilly, running approximately north and south.
The snow had been removed by snow clearing equipment,
the surface being, according to all of the evidence, ic7 and
very slippery in spots. At the place where the accident
occurred, the travelled or cleared portion of ‘the highway
was 14 ft. 8 ins. in width. As the car approached the brow
of a hill where the road curved to the right, an oil truck
proceeding in the opposite direction which was 8 ft. in width
and 24 ft. long was coming up the hill and a collision
occurred in which the appellant suffered personal irjury.

" When the driver of the truck observed the respondent’s car
coming down the hill, he endeavoured to draw over t> the
extreme right of the travelled portion of the road and had

-brought his vehicle practically to a stop when the colision
occurred. The respondent, on his part, observing the
oncoming truck at a distance which he estimated at ebout
100 ft., attempted to pull over to the right and stop his car.
There were icy ruts in the roadway from 3 to 5 inches deep
and, according to him, the wheels of his car were in shem
and, while he put on the brakes, he was unable to bring
the \vehilcle to a halt.

The evidence as to the speed of the respondent’s car as
it reached the top of the hill is conflicting and unsatisfac-
tory. According to the appellant, they were travellirg at
about 30 miles per hour when the truck came into sight, but
this was clearly merely a rough estimate on her part. An
officer of the Mounted Police, who attended the scere of
the accident after the cars had been removed, said thas the
marks found at the place of the collision indicated tha: the
front wheels of the truck had been driven into the bank
of snow on the east side of the road and that the right rear
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ndﬁal wheels were up against the snow bank. He found the
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1954

hill to have been very slippery. Asked as to the distance Witz

at which the drivers of vehicles approaching in opposite
directions could see-each other, he estimated this as about
150 ft, and said that, travelling at the rate of 15 miles an
hour under the existing conditions, he considered a car
going down the hill could be brought to a stop in 150 ft.
Asked by the learned trial Judge if, after viewing the
damage to the respondent’s car, he could estimate the speed
at the time of the collision, he expressed the view that it
had been 25 miles an hour at least.

It was shown that the respondent was familiar with the
road, having driven on it on several occasions, and that he
was aware that large vehicles like the truck might be met
along the way. According to his evidence, he had put his
car into second gear as he approached the hill and the speed
on the hill had not exceeded 15 miles when he saw the
oncoming truck. He had then put on the brakes and put
the car into low gear, but it had skidded in the ruts and he
had been unable to avoid the collision. He admitted that

the road was in o dangerous condition and said that he .

thought that he should not have been driving on it with
the woman and her child.

Both the respondent and the .driver of the truck were
found by ‘the jury to have been guilty of negligence which
contributed to the accident. In the case of the former,
the negligence found was “failure to have his car under
proper control” and this they held to have been gross
negligence.

The learned trial Judge upon the jury’s findings directed
‘that judgment be entered against the respondent but dis-
missed the action against the owner and -the driver of the
truck. The present appellant appealed to the Court of
Appeal from that portion of the judgment' dismissing the
action as against the last named defendants but that Court
dismissed the appeal and they are not parties to the present
appeal.

- Section 82 of the Motor Vehicle Act of British Columbia

R.S.B.C. 1927, ¢. 227, provides that no action shall lie

against either the-owner or driver of a motor vehicle by

a person who is carried as a passenger for any damage sus-

tained by reason of‘the operation of the vehicle, unless there
53856—2

v.
ENDERS

LockeJ.
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1954 has been gross negligence on the part of the driver which
Waxee has contributed to the damage in respect of which the
Exomns  2ction is brought. The exceptions in the case of a rerson

——_ transporting a passenger for hire and in the case of a person
LockeJ. . . .

—"" to whose business the transportation of passengers is

normally incidental do not apply in the present case -vhere
the respondent was carrying the appellant without reward.

In Studer v. Cowper (1), the meaning to be attribuied to
the expression “gross negligence” in The Vehicles Act, 1945
of Saskatchewan was considered and the cases reviewed in
the judgments delivered. While the section of the British
Columbia statute does not include the words “or wilful and
wanton misconduct” after the words “gross negligence” as
does s. 141(2) of the Saskatchewan Statute, I thinx the
same meaning is to be assigned to the words ‘gross
negligence” in each.

In City of Kingston v. Drennan (2), Sedgwick J., deliver-
ing the opinion of the majority of the Court, construed the
expression as it appeared in the Consolidated Municipal
Act of Ontario as very great negligence, and in Holland v.
City of Toronto (3), Anglin C.J.C. said that this was a
paraphrase which, for lack of anything better, had been
generally accepted.

In McCulloch v. Murray (4), Sir Lyman Duff C.J.C. said
that he did not consider that it was any part of the duty of
this Court in applying the provisions of The Motor Vehicle
Act of Nova Scotia to define gross negligence and that it was
undesirable to attempt to replace by paraphrases the
language which the Legislature had chosen to express its
meaning, Having said this, he continued by saying that
the expression implied conduct in which there was a very
marked departure from the standards by which responsible
and competent people in charge of motor cars habitually
governed themselves. I think this view is the same as that
expressed in Drennan’s case and in Holland’s case.

In the present matter, there was evidence upon which
the jury might find, if they chose to believe it, that the
respondent had driven his car to the brow of the hill at a
speed of from 25 to 30 miles an hour at a time when the
narrow winding road was partially covered by ice, rendering

(1) [1951]1 8.C.R. 450. (3) 19271 S.C.R. 242.
(2) (1896) 27 Can. S.C.R. 46. (4) 19421 S.CR. 141,
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it impossible for him to control his car and bring it promptly
to a halt in the event of a truck or other large vehicle being
met upon the hill. In McCulloch’s case, the learned Chief
Justice said that he considered it to be entirely a question
of fact for the jury whether conduet falls within the cate-
gory of gross negligence, a conclusion with which I respect-
fully agree.

The finding of the jury that the negligence of the respon-
dent was the failure to have his car under proper control
should, in view of the nature of the evidence given at the
trial, be construed as meaning that that failure was due to
the excessive speed at which the car was being driven as it
commenced the descent of the hill. There was evidence, in
my opinion, upon which the jury might properly find
negligence on the part of the respondent and hold that this
was very great negligence, in the circumstances.

T think the judgment entered at the trial should not have
been set aside and I would allow this appeal with costs
throughout.

Appeal allowed with costs.
Solicitor for the appellant: E. G. Silverton.

Solicitors for the respondent: Russell & Dumoulin.

BRIAN FARAH (Defendant) .............. APPELLANT;
AND

MAYER A. BARKI (Plaintiff) .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Contract—Action to enforce written agreement dismissed—W hether trial
judge’s finding one of fraud and supported by the evidence—Duty of
appellate court in dealing with finding.

The appellant signed a document in the belief that as drafted by the
respondent it was in accordance with a prior discussion between the
parties whereby the appellant had agreed to act for the respondent
in the sale of certain stock. The document in fact recorded the sale
of the stock by the respondent to the appellant. An action to recover
the purchase price set out in the agreement was dismissed on the
ground that it appeared to have been obtained by a trick on the part

*PresexT: Kerwin CJ. and Rand, Kellock, Cartwright and Fauteux JJ.
53856—2%
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of the respondent. The decision was reversed by the court of appeal
who found that the trial judge had not made a finding of frard and,
in any event, that there was no evidence of fraud.

Held: that the finding of the trial judge was to be interpreted as a finding
of fraudulent misrepresentation which warranted the repudiasion of
the agreement by the appellant. Maz v. Platt [19001 1 Ch. 616 at 623;
Blay v. Pollard [19301 1 X.B. 628 at 633, referred to.

Judgment of the Court of Appeal for Ontario reversed and judgment at
trial restored.

APPEAL by the defendant from the judgment c¢f the
Court of Appeal for Ontario which reversed the judgment
at trial of Wilson J. who dismissed the respondent’s action
to recover the sum of $6,500 he alleged due him under a
written agreement signed by the appellant.

J. J. Robinette, Q.C. for the appellant.

G. T. Walsh, Q.C. and D. R. Walkinshaw, Q.C. for the
respondent.

The Caier Justice:—The Court of Appeal for Ontario
reversed the judgment at the trial which had dismissed
the action of the respondent to recover the sum of $6,500
alleged to be due by the appellant to the respondent under a
written document dated March 8th, 1951, for the purchase
of six hundred and fifty (650) shares of Joy Heatinz and
Equipment Co. Ltd. The judgment at the trial also ordered
the appellant to assign to the respondent that contract.

The duty of an Appellate Court in dealing with the find-
ing of a trial judge was considered by this Court in. Law-
rence v. Tew (1). The principles set forth by Lord Stmner
in the opinion of the House of Lords in SS. Hontestroom
(Owners) v. SS. Sagaporack (Owners) (2), had been reiter-
ated by Lord Wright in Powell v. Streatham Manor Nursing
Home (3), and were adopted by this Court in the Laurence
case. A reference was there made to a decision of the Privy
Council in Caldeira v. Gray (4). In effect, the same views
were subsequently expressed by the House of Lords in
Watt or Thomas v. Thomas (5). The principles stated by
Lord Sumner are as follows: ’

(1) Does it appear from the President’s judgment that he mede full
judicial use of the opportunity given him by hearing the viva voce
evidence? ) . ) i )

(1) 119391 3 D.L.R. 273. (3) [19351 A.C. 243 at 261

©(2) [19271 A.C. 37 at'40. -+ - (4) 11936] 1 All ER. 540.
i L., . (5) [1947] AC, 484, .
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(2) Was there evidence before him, affecting the relative credibility 1955

of the witnesses, which would make the exercise of his critical faculties Faran

in judging the demeanour of the witnesses a useful and necessary v,

operation? Baext

(3) Is there any glaring improbability about the story accepted, Kerwin CJ.
sufficient in itself to constitute “a goverm'ng fact, which in relation to -
others has created a wrong impression”, or any specific misunderstanding
or-disregard of a material fact, or any “extreme and overwhelming pres-
sure” that has had the same effect?

In the presenf, case the Court of Appeal concluded that
the trial judge had not made a finding of fraud on the part
of the respondent. With respect, I am unable to agree, in
view of the tenor of his reasons and particularly his state-
ment:

' . This contract of March the 8th looks to me to be very much like

a smart trick by which he endeavoured to recompense: himself for a

bad investment. . i

and his further remarks that the appellant’s “friendship
and the service whiech he has voluntarily rendered to the
plaintiff should not be taken advantage of if there is a legal
grotind upon which he can be excused”. If, as I consider,
thesé are findings of fraud, then none of the other questions
raised in 'ar'gﬁm'ént need be considered because I am also
unable to agree with the Court of Appeal that there Was no
evidence of fraud. ‘

The subsequent actions of the appellant are explained
by the evidence and referred to in the reasons for judgment
of the trial judge. He accepted, as he was entitled to do,
that explanation. Certainly he accepted the evidence of the
appellant rather than that of the respondent, and his follow-
ing comment as to the latter is revealing:

In the witness box the pla,intiﬁ’;vha.d to be asked simple questions a
number of times before he would give a direct answer; such a question,
for example, as to who ‘called the meeting of March 8. On perfectly simple
questions his answers were evasive. Only the persistence of counsel finally
elicited the answer that he had called the meeting. His answers indicated

that he is a man who dommates a8 conversation and talks other people
down, rather tha.n answermg ‘what is asked of hlm

His Judgment meets the. tests set out, above 4nd -the
appeal should be allowed with costs here and in the Cotrt
of Appeal and the judgment at the trial restored.
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RAND J.:—The key to the explanation of the conduct of
Farah is contained in the language of Wilson J. at the trial
when he remarks upon personal characteristics of the plain-
tiff Barki:

In the witness box the plaintiff had to be asked simple quesiions a
number of times before he would give a direct answer; such a question,
for example, as to who called the meeting on March 8. On perfectly
simple questions his answers were evasive. Only the persistence of counsel
finally elicited the answer that he had called the meeting. His znswers
indicated that he is a man who dominates the conversation and talks other
people down, rather than answering what is asked of him.

This contract of March the 8th looks to me to be very much like
a smart trick by which he endeavoured to recompense himself for a bad
investment.

On the other hand he indicates his conclusion that Farah
was, as a friend, voluntarily undertaking services for Barki
in relation to which he was induced to sign a document
which meant to him something entirely different from that
now asserted by Barki.

Notwithstanding that Laidlaw J.A., speaking for the
Court of Appeal, declined to treat the language I have
quoted, read with the rest of the reasons, and the ‘udg-
ment rendered, as a finding of fraud, I am unable to give
them any other interpretation; and a perusal of the raate-
rial evidence shows that it was amply justified. Barki’s
conduct implied an assurance that the document prepared
and handed over by him to be signed by Farah was merely
to put the latter in a position to act as his substitute, while
he was out of Canada, in disposing of his shares. Bozh of
them, for some time, had been trying to do that. But Barki
knew there was no intention on the part of Farah to enter
into a contract such as the document on its face purports to
set out. It was the not uncommon situation of a cunning
coercive personality, presuming on another’s friendship,
“tricking him”, in the language of the court, into believing
that the document related to what the other had in mind.
Protesting the unique confidence between “Eastern
peoples”, he resorted to characteristic persuasiveness for an
act seemingly innocent which the more susceptible pe-son,
vaguely hesitant and doubtful, was rushed into doing before
he could bring himself to introduce the discordant note of
asking for a clear understanding of what was meant. Once
this deceit became evident, the way to a remedy became
unobstrueted. C
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I would allow the appeal and restore the judgment at
trial with costs in this Court and in the Court of Appeal.

The judgment of Kellock, Cartwright and Fauteux JJ.
was delivered by:

Krrrock J.:—In these proceedings the respondent
brought action against the appellant to recover the price of
certain shares of stock pursuant to an agreement in writing
between the parties dated the 8th of March, 1951.

The appellant and the respondent were friends of some
years’ standing. The latter had desired to assist a son-in-
law to get into business and, to that end, having been intro-
duced by the appellant to one Joy, who carried on a furnace
business, arranged with Joy in December, 1949, for the
latter to turn over the business to a company which the
respondent caused to be incorporated, in consideration of
the issue to Joy of 350 shares of a par value of $10 each.
The respondent received 650 shares in consideration of his
investing $6,500 in cash.

Joy carried on the active management of the business,
but it did not prosper. By August, 1950, the company’s
funds had dwindled to some $200, whereupon the respon-
dent refused to allow Joy to draw further salary. As a
result, relations between the respondent and Joy became
strained and the appellant, at the respondent’s request,
became the means of communication between them.

The respondent, in carrying on his own business of an
importer, had to be abroad frequently for long periods and
in the condition in which the business found itself, he
desired to salvage what he could of his interest. Joy appears
to have been the only prospective purchaser but had little
or no funds. In February, 1951, however, he had arranged
finaneing with one Petico and an agreement of sale of the
respondent’s shares to Joy and Petico was drawn up for
$6,500, of which $3,000 was payable on the signing of the
agreement but the balance was made payable out of
dividends. This sale fell through.

Joy then endeavoured to make other arrangements but
had not succeeded in doing so by the early part of March.
The respondent was leaving on an extended trip to the Far
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East on the 10th of March and he proposed to the appel-
lant, as the latter testified, that the shares should be trans-
ferred to the appellant and that the appellant should act
for him in controlling the company and carrying out # sale
to Joy if that should prove possible. This was the position
of matters as found by the learned trial Judge when the
appellant, at the respondent’s request, went to the latter’s
office with Joy on the 8th of March.

The respondent testified that on that occasion Joy was
still unable to buy. The respondent’s proposal to the
appellant, as outlined above, was discussed and the respon-
dent then wrote out a document which he passed ovar to
the appellant, which the latter read and signed. This
document, Exhibit I, is the document sued on and is as
follows:-,

Sbh March, 1961

I hereby declare having sold today to Mr. Bryan Farah 650 shares of
Joy Heat and Equipment Company for the price of $6,500 payable by
Mr. Farah on the 15th of December, 1951.

M. BARKI

The appellant testified, and his evidence throughout was
accepted by the learned trial judge in preference to that of
thé respondent, that while he read the document, he dic. not,
appreciate that he was thereby personally becoming the
purchaser of the shares but had it in mind that it wes in
accordance with the previous discussion, by which he was to
be agent for the respondent. He considered that the docu-
ment was a short form agreement in the nature of a power
of attorney to sell the shares on the terms mentioned and
that a qubsequent formal document would have tc be
drawn. The appellant says there was no discussion with
the respondent whatever in accord with the document as it
was in fact drawn. The evidence of the respondent that the
appellant had agreed to purchase the shares was not sup-
ported by Joy and was expressly reJected by the leal"ned
trial judge. o

" As’the appellant was aware of the financial straits of the
company itself and of Joy’s lack of funds and his difficulty
in securing finances, it would have been a matter of surprise
if the appellant, a builder, who had also had an unfortunate
experiénee as a purchaser of one of the furnaces, was willing
to purchase the shares at any figure and, more -especially,
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at their full par value in cash. The future of the company
depended entirely upon Joy and the appellant had no cause
at. the time to consider that the future would be any better
than his experience of the past.

The respondent also testified that while the appellant and
Joy were in his office, the appellant had telephoned Mr.
Kilgour, his solicitor, who was also acting for the respondent
in connection with the company, telling him that he had
purchased the shares from the respondent and instructing
h1m to draw minutes of a meeting covering the respondent’s
res1gnat10n as president and the transfer of the shares, This
was denied by the appellant.

" Mr. Kilgour was called on behalf of the appellant and he
testified that it was the respondent who had telephoned him
advising him that the respondent “had agreed to transfer
his shares to the appellant” upon terms “which they had
apparently agreed wupon”, and that the. respondent

instructed him to prepare the resignation, the endorsement

of the share certificates and the minutes. Mr. Kilgour’s
letter of the 14th of March, 1951, to the respondent’s solici-
tor expressly so states. It also states that '

‘T also suggested to him that it would be necessary to have a formasl
agreement regarding the ‘transfer of the shares. He said that this was
unnecessary at the present time as he and Farah were in agreement and
they could settle the terms between them,

Following the meeting of the 8th of March, the appellant
became concerned as to the nature of the document he had
signed and -on the evening of the following day, he tele-
phoned the respondent telling him he wanted the matter
clarified and a “proper” agreement drawn. The respondent
agreed to attend a meeting in Mr. Kilgour’s office the follow-
ing morning. 'When that time arrived, however, the respon-
dent did not appear but instructed his solicitor to telephone
Mr. Kilgour stating that he “was taking” the stand that the
appellant was the purchaser of the shares.

The learned trial judge expressly found that the shares
were worthless at the time, although Joy seemed to think
they were worth $2,500 and perhaps more in his hands. He
was also of the view that “this contract of March 8th looks
to me to be very much like a smart trick by which he (the
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respondent) endeavoured to recompense himself for a bad
investment.” Without further elaborating the legal con-
siderations involved, he dismissed the action. The judg-

Kellock 3. ent at trial was, however, set aside in the Court of Appeal

upon the view that the findings of the learned trial judge
did not amount to fraud and that, in any event, there was
no evidence of fraud.

The appellant expressly pleaded that he was induced to
sign the agreement as the result of fraudulent misrepre-
sentation on the part of the respondent as to the true nature
of the document. It is quite clear that this was the issue at
the trial as counsel for the respondent stated to the learned
trial judge in opening that

my friend alleges he signed an agreement under the fraudulent misrepre-
sentation that it was some other document. The whole question at issue
is whether it is a good contract or not.

In my view, there was no escape on the evidence from this
issue.

In these circumstances, I think the finding of the learned
trial judge is to be interpreted as a finding of fraudulent
misrepresentation on the part of the respondent as to the
nature of the document which he asked the appellant to
sign, and which he trusted he would sign, as he did, under
the influence of the previous discussion without appreciat-
ing the real nature of the document, understanding that it
was to be followed by a more formal document. The ques-
tion therefore arises as to whether or not in such cireum-
stances the appellant can successfully resist an action upon
the document.

Winfield in his 13th Edition of Pollock on Contracts, at
384, quotes the language of Lord Chelmsford, Lord Chan-
cellor in Wythes v. Labouchere (1) at 601, namely:

It may be said generally that a man of business who executes “an
instrument of a short and intelligible deseription” cannot be permitted to
allege that he executed it in blind ignorance of its real character.

Winfield goes on to state that

Strictly this may be an inference of fact rather than a rule of law;
but under such conditions the inference is irresistible.

(1) (1858) 3 De G. & J. 593.
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This puts the point too rigidly. As stated by Farwell J.
in May v. Platt (1), fraud “unravels everything.” The
cases, however, such as that presently before the court, in
which a man may escape from a short and clear document,
which he admits reading before signing, must be few. But
that is not impossible. Farwell J. refers, inter alia, to
Garrard v. Frankel (2), which case he considers is to be
supported only on the ground of fraud. In that case the
defendant signed an agreement to take from the plaintiff
a lease of a house at a rent of £230 on the terms of a lease
on which the agreement was written, which, however,
erroneously stated the rental to be £130. A lease was after-
wards executed, in which the rent was stated to be £130.
That this was due to error on the part of the lessor was
proved and the court considered that the lessee must have
perceived the discrepancy between the amount of rent pre-
viously stated by the plaintiff and specified in the agree-
ment, and that reserved by the lease. It was held that the
proper relief was to give to the lessee the option of taking
the reformed lease or of rejecting it, paying, in the latter
case, occupation rent.

In Blay v. Pollard (3), where fraud was not pleaded,
Scrutton L.J., in the course of his judgment, said p. 633:

As a general rule mistake as to the legal effect of what you are
signing, when you have read the document, does not avail: see per
Lord Romilly M.R., in Powell v. Smith (4). It would be very dangerous
to allow a man over the age of legal infancy to escape from the legal effect
of a document he has, after reading it, signed, in the absence of an express
misrepresentation by the other party of that legal effect.

The learned Lord Justice continued, however, quoting from
Fry on Specific Performance as follows:

It equally follows that the mistake of one party to a contract can
never be a ground for compulsory rectification, so as to impose on the
second party the erroneous conception of the first, The error of the plain-
tiff alone may, however, where (but, it is conceived, only where) there has
been fraud or conduct equivalent to fraud on the part of the defendant,
be a ground for putting the defendant to elect between having the trans-
action annulled altogether or submitting to the rectification of the deed
in accordance with the plaintiff’s intention. See also per Farwell J. in
May v. Platt. (1). This rests on unilateral mistake In one party, fraud or
conduct equivalent to fraud in the other party.

(1) [1900] 1 Ch. 616 at 623, (3) [1930] 1 K.B. 628.
(2) 30 Beav. 44 (4) (1872) LR. 14 Eq. 85.

115
1955
——
Faram
v

Barxr

Kellock J.



116

1955
—

Faram
v.
Barxkr

Kellock J.

1954

*Qct. 5
*Nov. 11

SUPREME COURT OF CANADA [1955]

I think, therefore, that the judgment of the learned judge
on the facts as he found them is to be supported upon the
authorities. That the appellant subsequently carried out a
sale of the shares to Joy which proved as abortive as the
projected sale to Joy and Petico does not, in the circum-
stances, affect the appellant’s right to have the action dis-
missed. Its evidentiary effect upon the question as to
whether or not the writing of March 8th represented the
real agreement between the parties was not overlooksd by
the learned trial judge.

I would therefore allow the appeal with costs here and
below. '
Appeal allowed with costs.

Solicitors for the appellant: Arnoldi, Parry & Camybell.

Solicitors for the respondent: Roebuck, Walkinshaw &
Trotter.

JOSEPH ALBERT ARCAND ............. APPLICANT;
AND

HER MAJESTY THE QUEEN ......... RESPONDENT;
AND

LOUIS-PHILIPPE LACROIX ........... RESPONDENT.

MOTION FOR LEAVE TO APPEAL

Appeal—Jurisdiction—Judgment for less than $500 in favour of Her
Majesty—Automobile accident—FExzchequer Court Act, R.S.C. 1927,
c. 84, ss. 82, 83. )

When no appeal lies without leave under ss, 82 and 83 of the Exzchequer
Court Act, a judge of the Supreme Court of Canada has no jurisdic-
tion to grant leave in an action arising out of a motor vehicle accident
and in which the applicant was ordered to pay to Her Majesty & sum
not exceeding $500.

The words “any sum of money” in s. 83(b) must be construed as ejusdem
generis with the preceding words and limited in their meaning to a
sum payable to Her Majesty of the same kind as a fee of office, duty,
rent or revenue, and cannot be construed as including a claira for
damages suffered by the Crown as a result of negligent driving,

*PrespNnT: Cartwright J. in Chambers.
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The difference in the wording of s. 30(d) and that of s. 83(b) is too marked
to permit a conclusion that the words “an action relating to a sum
of money payable to Her Majesty” are intended to describe an action
in tort for unliquidated damages suffered by the Crown.

Motion for leave to appeal from a judgment of the
Exchequer Court of Canada.

G. Perley-Robertson for the applicant.
P. M. Ollwvier for Her Majesty The Queen.

H. St-Jacques, Q.C. and Redmond Quam, Q.C. for the
respondent Lacroix.

CarrwricHET J. (In Chambers) :—This is an application
by Joseph Albert Arcand for leave to appeal from a judg-
ment of Fournier J. pronounced on June 7, 1954, recom-
mending to Her Majesty to pay to Louis-Philippe Lacroix
$423.80 and giving judgment in the third party proceedings
in favour of Her Majesty against the applicant for the said
sum of $423.80.

It is conceded that the actual amount in controversy does
not exceed $500 and that under sections 82 and 83 of the
Ezxchequer Court Act no appeal lies without leave.

On December 11, 1950, a collision occurred between two
motor vehicles, one owned and driven by the applicant and
the other by Lacroix. In this action Lacroix sought
damages from Her Majesty alleging that the collision was
caused by the negligence of the applicant while acting
within the scope of his duties as servant of the Crown. Two
other actions were also commenced arising out of the same
collision. In action 56135, Antoinette Houle, as suppliant,
sought damages, on her own behalf and in her quality as
tutrix of her two minor children, for the death of her hus-
band who was killed in the collision and Her Majesty
claimed over against the applicant and Lacroix as third
parties. In action 64658 Her Majesty as plaintiff claimed
damages from the applicant for expenses for hospital costs,
pay and allowances and similar disbursements paid during
the period that members of Her Majesty’s forces were dis-
abled as a result of the collision.

.. Pursuant to an order of Cameron J. consolidating these
three actions they were tried together.
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In action 56135 Antoinette Houle was awarded $20,000
and Her Majesty was awarded judgment against the
applicant for $6,000 and against Lacroix for $14,000 and an
appeal to this Court has been launched and is now pending.

In action 64658 Her Majesty has obtained judgraent
against the applicant for $307.74 and in that action alsc the
applicant seeks leave to appeal.

As the three actions all arise out of one collision and were
tried together and in one of them an appeal lies as of right
and has been launched, leave should be granted almost as
a matter of course in the other two if there is jurisdiction to
grant it. Indeed no question as to the propriety of granting
leave if there is jurisdiction to do so was raised by any
counsel.

For the applicant it is first contended that there is juris-
diction to grant leave under section 83 (b) of the Exchequer
Court Act in that the action relates to a “sum of money
payable to Her Majesty.” The words “payable to Her
Majesty” in clause (b) of section 83 appear to me to qualify
the preceding phrase “fee of office” and nouns, “duty”,
“rent” and “revenue” as well as the phrase “any sum of
money”, This view is strengthened by the French version
of the Act in which the corresponding words are “Ne se
rapporte 4 un honoraire d’office, droit, rente, revenu ou
autre somme d’argent payable & Sa Majesté.” In my
opinion the phrase “any sum of money” must be construed
as ejusdem generis with the preceding words and limited in
its meaning to a sum payable to Her Majesty of the seme
kind as a fee of office, duty, rent or revenue. I am acccrd-
ingly unable to construe it as including a claim for damages
suffered by the Crown as a result of negligent driving.

Apart altogether from the application of the ejusdem
generis principle, I would not think that the words “an
action relating to a sum of money payable to Her Majesty”
were apt to deseribe an action in tort for unliquidated
damages suffered by the Crown. The construction of clause
(b) of section 83 for which the applicant contends would
bring about the result that jurisdiction exists to grant leave
to appeal, although less than $500 is in controversy, in -he
case of all actions in which jurisdiction is conferred on zhe
Exchequer Court under clause (d) of section 30, provided a
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claim is made for the payment of money by way of fﬁ
unliquidated damages or otherwise. The clause referred to  Arcaxo

v.
reads as follows:— THE QUEEN

. o AND
30. The Exchequer Court shall have and possess concurrent original LACROIX

jurisdiction in Canada —_—
(d) in all other actions and suits of a civil nature at common law or CartwrightJ.
equity in which the Crown is plaintiff or petitioner.

The difference between the wording of section 30 (d) and
that of section 83 (b) is too marked to permit such a
conclusion.

The applicant alternatively contends that the application
falls within the words of clause (b) of section 83:—“relates
to ... any matter or thing where rights in future might be
bound.” The only right in future which it is suggested
might be bound are the rights of the parties in action 56135
referred to above. Theanswer to this is that it is clear that
those rights will not be bound. The fact that no appeal
lies in actions 57656 and 64658 does not permit the judg-
ments in those actions to be raised as a bar to the prosecu-
tion of the pending appeal in action 56135.

For the above reasons I have concluded that I have no
jurisdiction to grant this application or the similar applica-
tion made in action 64658. 1 think this regrettable as
should the judgment in action 56135 be varied on appeal it
will result in inconsistent judgments having been given in.
actions arising out of the same occurrence.

This application will be dismissed with costs. It was
suggested that if the application failed Lacroix should
receive two sets of costs because he is represented by
different solicitors in this action and in action 56135 and
both of these solicitors were served with notice of this
application and both appeared. In my view, in spite of this
fact, Lacroix should be awarded only one set of costs.

Leave refused with costs.
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GEORGES HEBERT ...... ..., APPELLANT

AND

HER MAJESTY THE QUEEN ........... RespoNDENT

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE
PROVINCE OF QUEBEC-

Criminal law—Murder—Charge to jury—Plea of insanity—Possible ver-
dicts—Alleged illegal cross-examination of accused—Whether mis-
carriage of justice—Criminal Code, ss. 1014(2), 1026,

The appellant was convicted of murder. His appeal was unanimously
dismissed by the Court of Appeal, He now appeals to this Court,
by leave granted under s. 1025 of the Criminal Code, on grounds that
the trial judge erred (@) in his instructions as to the possible verdicts
and in omitting to mention the possibility of a disagreement, and (b)
in his instructions as to the plea of insanity and in his statement of
the evidence in support thereof. Subsequently, of its own motion,
the Court ordered a new hearing on a point dealing with an alleged
improper cross-examination of the accused as to statements made to
the police but not proved to have been voluntarily made.

Held (Locke, Cartwright and Fauteux JJ. dissenting), that the sppeal
should be dismissed.

Per Kerwin C.J., Taschereau, Rand, Estey and Abbott JJ.: There is no
obligation upon a trial judge to explain to the jury that they may
disagree,

The trial judge had adequately presented the issue of insanity ani the
evidence in support thereof.

Per Kerwin C.J., Taschereau and Abbott JJ.: Assuming that the cross-
examination was improper, there was no duty on the trial judge in
the circumstances to point out to the jury that this was not evidence.
There had been no substantial wrong or miscarriage of justice, even
if the trial judge should have gone into the matter.

Per Rand J.: Assuming that the statements were inadmissible, there had
been no miscarriage of justice since the remaining evidence was so
overwhelming and conclusive.

Per Kellock J.: Such a statement could not be used even in -=ross-
examination until its voluntary nature had been established. How-
ever, no substantial wrong or miscarriage of justice had occurred
gince the cross-examination simply brought out in more detail what
was involved in the evidence not objected to. '

Per Estey J.: Assuming that the cross-examination was improper, there
had been no miscarriage of justice since any of the suggestions made
in the course of the cross-examination were either contained n or
directly implied in statements already in evidence.

Per Locke and Fauteux JJ. (dissenting): The right to disagree was not
excluded in the trial judge’s charge.

*PreseNT: Kerwin C.J., Taschereau, Rand, Kellock, Estey, Locke,
Cartwright, Fauteux and Abbott JJ.
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The trial judge had adequately presented the issue of insanity, but not
the medical theory of the defence.

Per Locke, Cartwright and Fauteux JJ. (dissenting): The trial judge
should not have permitted the statements to be used in cross-
examination without first having decided as to their free and voluntary
character. The avowed purpose of the cross-examination was to
destroy the factual basis, i.e. the lack of memory of the accused, upon
which the medical expert for the defence mainly rested his opinion
as to the insanity of the accused. It is impossible to affirm that had
this illegal cross-examination not taken place, the jury would neces-
sarily have convicted the appellant.

APPEAL from the judgment of the Court of Queen’s
Bench, appeal side, province of Quebec (1), affirming the
conviction of the appellant on a charge of murder.

L. Corriveau for the appellant.

N. Dorion Q.C., P. Miguelon Q.C. and P. Flynn for the
respondent.

The judgment of Kerwin C.J., Taschereau and Abbott JJ.
was delivered by:

The Caier Justice:—The appellant was convicted of
having murdered one of his children and his appeal to the
Court of Queen’s Bench (Appeal Side) for the Province of
Quebec (1) was dismissed unanimously. By leave granted
by Mr. Justice Estey under s. 1025 of the Criminal Code he
was given permission to appeal to this Court on the follow-
ing points of law:—

(a) Did the learned trial judge err in his instructions
relative to the possible verdicts the jury might render
and, in particular, in omitting to mention the possi-
bility of their disagreeing?

(b) Did the learned trial judge err in his instructions
relative to the plea of insanity and his statement of
the evidence in support thereof?

There appears to be no doubt that he killed not only the
one child referred to, but his other three children. The
defence was insanity and the accused gave evidence on his
own behalf and also called Dr. Moffatt.

(1) QR. [1954]1 QB. 594.
53856—3
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As to the first point,—The learned trial judge in a care-
ful charge explained that any verdict had to be unanimous

Tug &EEN and also that there were four possible verdicts:—

Kerwin CJ.

(1) Coupable;

(2) Coupable d’homicide involontaire;
(3) Non coupable;

(4) Non coupable pour cause de folie.

Reliance was placed upon what was said in this Coart in
Latour v. The King (1). In that case a new trial was
directed for certain reasons and then the judgment con-
tinued with the following obiter dictum at p. 30:

The other matter in which comments may be added, althctgh the
point was not raised by the appellant, is related to the following d:rection
given to the jury:

This is an important case and you must agree upon a verdict. This
means that you must be unanimous.

This is all that was said on the subject. If one of the jurors could
have reasonably understood from this direction—and it may be cpen to
such construction—that there was an obligation to agree upon a verdict,
the direction would be bad in law. For it is not only the right but the
duty of a juror to disagree if, after full and sincere consideration of the
facts of the case, in the light of the directions received on the law, he is
unable conscientiously to accept, after honest discussion with his colleagues,
the views of the latter. To render a verdict, the jurors must be
unanimous but this does not mean that they are obliged to agrze, but
that only a unanimity of views shall constitute a verdict bringing the
case to an end. The obligation is not to agree but to co-operate honestly
in the study of the facts of a case for its proper determination acsording
to law.

The terse manner in which the trial judge in tha; case
had referred to the matter is to be noted. In the present
instance the trial judge made it quite clear to the jury what
were their duties. He stated, more than once, that they
must be unanimous and again, more than once, explained
the various conclusions at which they could unanimously
arrive. These conclusions are the verdicts enumerated
above. To give effect to the appellant’s argument would
mean that a trial judge should invite a jury to disagree.
This is a far different matter from an intimation, veied or
otherwise, that, notwithstanding the views of one or more
jurors, it was necessary that one of certain defined conclu-
sions be arrived at, or verdicts returned. After going over
the trial judge’s charge in its entirety, I am satisfied that
there is no basis for the argument on the first point.

(1) [19511 S.CR. 19.
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The second ground of appeal is divisible into two parts,
the first of which is: Did the trial judge err in his instrue-
tions relative to the plea of insanity? Our attention was
called to what was said in the charge at p. 617 of the
record,— ‘

Et, ici encore, la defense doit apporter une preuve qui vous satisfasse

raisonnablement par sa prépondérance, que l'accusé était en somme dans
cet état d’esprit exigé par larticle 19.

and objection is raised to the words “par sa prépondérance”.
As to this, reliance was placed upon the following state-
ment of Anglin J. in Clark v. The King (1):

No doubt, however, “proved” in subsecticon 3 of section 19 of our
Code must mean “proved to the satisfaction of the jury”, which, in turn,
means to its reasonable satisfaction.

and to this extract from the reasons of Mignault J. at p.
632:

I would therefore think that a proper direction would be to call the
attention of the jury to the legal presumption of sanity and to inform
them, the onus being on the accused, that insanity must be proved by him
to their satisfaction. Further than that I would not go.

However, at p. 626, Anglin J. stated that he found
nothing “to warrant requiring evidence of greater weight
than would ordinarily satisfy a jury in a civil case that a
burden of proof had been discharged—that, balaneing the
probabilities upon the whole case, there was such a prepon-
derance of evidence as would warrant them as reasonable
men in concluding that it had been established that the
accused when he committed the act was mentally incapable
of knowing its nature and quality, or if he did know it, did
not know that he was doing what was wrong.” And earlier
on the same page of his reasons (632), Mignault J. had
stated that proof in ordinary matters did not suppose that
the evidence removed all doubt; “it is the result”, he con-
tinued, “of a preponderance of evidence, or of the accept-
ance on reasonable grounds of one probability in preference
to another, and, in the case of insanity, the evidence gen-
erally is largely a matter or expert opinion”. Duff J., with
the concurrence of Brodeur J., referred to the burden of
proof resting upon a party to establish a given allegation of
fact in civil proceedings as being merely to produce such a
preponderance of evidence as to shew that the conclusion he

(1) (1921) 61 Can. SC.R. 608 at 625..
53856—33%
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seeks to establish is substantially the most probable of the
possible views of the facts, (referring to Cooper v. Slade
(1)). We were also referred to the commencement o the
reasons for judgment in Smythe v. The King (2), delivered
by Sir Lyman Duff on behalf of the Court:

It was settled by the decision of this Court in Clark v. The King
(1921) 61 S.C.R. 608, that where a plea of insanity is advanced on a trial
for murder the law does not require the accused, in order to succeed upon
that issue, to satisfy the jury that insanity has been proved beyoad all
reasonable doubt; it is sufficient in point of law if insanity is proved to
the reasonable satisfaction of the jury.

However, it is to be noted that Sir Lyman later referred
to Best on Evidence as to a mere preponderance of proba-
bility in ecivil proceedings being sufficient and then
continued:

It is the rule that prevails generally in civil cases, as this Court
decided in the case above mentioned (the Clark case).

I am satisfied that the objection taken to the julge’s
charge in this case on the first part of the second ground is
without foundation.

The next part of the second ground was whether the trial
judge erred in his charge to the jury in his statement of
the evidence in support of the plea of insanity. Upon this
branch of his argument counsel for the accused quite prop-

erly pointed out that what was sought to be shown was that
the appellant was insane at the time of the killing o7 the
children. Two doctors gave evidence on behalf of the
Crown and counsel for the accused admitted that one of
these, Dr. Larue, did distinetly state that, in his opinion,
the accused at that time was not insane. It is contended,
however, that the other doctor called by the Crown Dr.
Martin, related his opinion not to that event but to the
time, or times, when he examined the accused some days
later. This might appear to be so if one looks only at that
part of the latter’s evidence referred to by counsel, but a
reading of what immediately precedes, and other parts of
Dr. Martin’s evidence, makes it quite clear that he had not
so confined his opinion and, therefore, the trial judge was
not in error when, in his resume of the evidence of the two
Crown doctors, he stated that they (meaning both Crown

(1) 6 H.L. 646. (2) 119411 S.CR. 17.
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doctors) had testified that Hébert knew what he was doing
at the moment of the crime and was able to distinguish
right from wrong. -

The final part of the second ground of appeal is that th
trial judge incorrectly stated the evidence of Dr. Moffatt,
called on behalf of the accused. For the trial judge to have
charged the jury in the manner suggested by counsel for
the appellant would have entailed his repeating a great part
not only of the examination in chief, but also of the cross-
examination of the doctor, since it was apparently difficult
to determine exactly what Dr. Moffatt’s conclusions were.
Undoubtedly they were based upon the presumption that
the story of the accused as told in the witness box (and
which Dr. Moffatt said was the same as the accused had
previously told him) was a true version of what had actually
occurred. The questions put by jurors to the doctor showed
that they were alive to the nature of the problem they were
to decide and, of course, as the trial judge told them, they
were not bound to accept the evidence of any witness, either
in whole or in part. The evidence included that of the
accused and there was put in a letter, or note, by him,
although it was uncertain when it had been written. It was
made clear to the jury that they were the judges of the facts
and that they were not bound in any way by the judge’s
recollection of the testimony. After reading Dr. Moffatt’s
evidence and the judge’s charge, I conclude that the appel-
lant has failed to substantiate this final branch of the second
ground of appeal.

What has been said was sufficient to dispose of the only
questions raised before us on the original argument when
judgment was reserved. During consideration of the matter
a point arose and later we heard whatever Counsel had to
say with respect to it, which is whether Crown Counsel
improperly cross-examined the appellant as to the state-
ments allegedly made by him to Captain Matte, or other
police officers, and whether the trial judge’s charge was
proper in relation thereto. In order to avoid any difficulty
Mr. Justice Estey granted leave to appeal on this point.

The particular statement emphasized is one allegedly
made by the accused to Captain Matte and put down in
writing. This was not referred to in the evidence given on
the voir dire, although oral statements made by the accused
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to Captain Matte and Officers Pettigrew and Fontaine were
put in evidence. In the presence of the jury the accused

v. . . . .
Tae Quezy WaS cross-examined as to what is supposed to be in the

Kerwin C.J.

writing made by or at the instance of Captain Matte. For
the purposes of this appeal I assume that this cross-
examination was not proper.

It is said that in three respects the alleged written state-
ment goes beyond what was said orally by the accused to
the other two officers: (1) There was no mention of the
drinking of beer by the accused; (2) there was no state-
ment that the accused started his operations in the first
room of his house; (3) there was no statement that he
killed René first. It is then said that the trial judge should
have explicitly pointed out to the jury that nothing sug-
gested by Crown Counsel in that part of his cross-exam:na-
tion was evidence, and that they should bear in mind that
the three matters mentioned were not included in the -ral
statements made by the accused. In my opinion, having
told the jury that they were to be bound by the evidence
given at the trial, and having placed the issues in relation
to that evidence before them, there was no obligation on the
trial judge under all the circumstances to refer to the matter
in the manner suggested.

As to the cross-examination itself, I am of opinion that
there was no substantial wrong or miscarriage of justice and
that even if the trial judge, contrary to my opinion, should
have gone into the other matter as suggested, that defecs, if
any, also would come under the saving provisions of s-s. (2)
of 8. 1014 of the Criminal Code.

The appeal should be dismissed.

Raxp J.:—The harrowing facts of this case cannot be
permitted to becloud the issue. What is urged is that the
defence was not adequately placed before the jury. That
defence was this. The circumstances of the life of the
accused, aggravated latterly by those of his marriage, had
gradually generated emotional pressures of such despair
and frustration that they finally overwhelmed the will in an
orgy of killing and contemplated suicide. In the throes
of the paroxysm a temporary blackout of the mind made it
impossible for the accused to appreciate the nature of what
he was doing or that it was morally or legally wrong. No
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attempt was made to analyse or portray his mental state
during this physical convulsion, that is, the nature of the
intellectual, volitional or sense activity which directed the
actions, or whether there was no such direction and the
actions were, in some manner, involuntary.

The fact that men sometimes yield to such tensions is as
old as humanity and nothing is added by dignifying its
manifestation as a theory or describing it as a “réaction
dépressive accompagnée par un état de confusion, ou de
panique”. But treating it as it was advanced and describ-
ing it as specifically as its nebulous and elusive nature could
be gathered from the evidence of the expert called by the
defence, it was fairly and fully transmitted to the jury by
the trial judge From the record of the proceedings, it is
obvious that they were keenly alive to what was being sug-
gested. With this on the one side and the mass of factual
evidence against it, largely given by the accused himself,
on the other, carefully placed in juxtaposition in the course
of the charge, they had before them every significant factor
to the determination they were called upon to make.

On the renewed argument the further ground was stressed
that in cross-examination of the aceused he was questioned
on statements he had made to a police officer on the day
following his arrest which were apparently reduced to writ-
ing. If they were inadmissible because of a presumed influ-
ence of favour or fear arising from the circumstances in
which they were made, then I agree that neither s. 10 nor
11 of The Canada Evidence Act permits cross-examination
on them. For the purposes of evidence they are tainted
with untrustworthiness and the reasons that exclude them
from direct introduction prevent their being slipped in the
back way by cross-examination: Rex v. Treacy (1): Rex v.
Scory (2). I am by no means satisfied that they were not
admissible, but it is unnecessary to decide that and I will
assume that they were, and that the trial judge should have
directed the jury to dismiss from their minds any implica-
tion from the questions asked or the answers given.,

A confession had been made before there was any
suspicion even that a crime had been committed. The
accused was obviously tortured in mind and conscience and

(1) (1944) 60 T.L.R. 544. (2) [19451 2 DL.R. 248.
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1954 he sought relief by not only volunteering all of the essential

‘Heserr  facts of the tragedy but by going to his home and there giv-
Tre &,EEN ing a graphic confirmation of them while the officers seem-
Romd 1. ingly were still somewhat incredulous. The statements zould
——  have done little, if anythting, more than to supply & few
minor details of the circumstances or the order or course of
the events. Up to this time there had been no suggestion by
the accused that he could not remember any detail ar.d no
question on cross-examination of any of the officers went to
such a point. Only when the defence was being adcuced
was the so-called blackout brought up. But there was
before the jury a writing found on the table in the Louse
and admittedly made by the accused which, whether writ-
ten immediately before or after the crime, was conclisive

against the existence of this phenomenon.

The only other ground urged calling for an observation is
based on the reference in the judgment of this Court in
Rex v. Latour (1) to the unanimity of a verdiet. Bu* the
language used there must be read in relation to the facts of
that case. There was obviously no intention of suggesting
that a verdict was obligatory or that a trial judge must
bring to the minds of the jury the fact that they could
disagree.

Notwithstanding what I assume to have been improper
cross-examination, the remaining evidence before the jury
was so overwhelming and conclusive that, acting judicially,
they must have brought in the verdict they did.

I would, therefore, dismiss the appeal.

Kerrock J.:—I do not find it necessary to refer to any
of the points originally raised on behalf of the appel ant.
After reserving judgment however, the court, of its own
motion, raised a question not argued by counsel for the
appellant, and leave being given to argue the point, the
argument has now been heard.

According to evidence not in any way objected to, it
appears that the killing occurred some time during the night
of Tuesday, April 21, 1953. The appellant says that fol ow-
ing the killing, he remained at home until Thursday, the
23rd, when, having invented a story that his children had
met death in a railway accident, he went to the morgus to

(1) 19511 S.C.R. 19 at 30.
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make burial arrangements. After the appellant had left,

the police were notified of the visit and the witnesses Petti-
grew and Fontaine were despatched from police head-
quarters to investigate.

From the description they had received of the appellant
they were able to identify him on the street and he agreed
to go with them to the police station. During the course
of this trip, he told them voluntarily that he had had
trouble with his wife, that he was tired of life, that he had
killed his four children, that if they did not believe him they
could come to his home and see for themselves and that
he knew he would be hung but that he had done it just the
same. He added that he had intended to take the lives of
three other people. The appellant repeated the substance

of these statements to Police Captain Matte at the station

and then accompanied the three police officers to his home.

On arrival, he opened the door for them and showed them
throughout, conducting Captain Matte to the bathroom
where he produced an axe saying to Captain Matte “c’est
avec ca’”.

In the kitchen Matte found on the table a note which
the appellant admitted he had written. This speaks of the
difficulty he had with his wife, that she had desired separa-
tion and custody of the children, but that he had promised
she would never get them. It includes the statement: “moi
sest féni je vas étres pandu mais je vas maurire avec mais
anfant”. Whether the appellant wrote the note before or
after the deaths of the children is not established.

The three police officers were duly called by the Crown
and deposed as above. The appellant gave evidence on his
own behalf, testifying that he did not remember the killing
having fallen asleep and wakened up after the event, when
he attempted suicide. There was some evidence of bleeding
at the neck when the police first met him. During cross-
examination, Crown counsel proceeded to examine the
appellant with relation to a statement made to Captain
Matte on the morning of April 24 after he had been
arrested. Although objected to, the cross-examination was
allowed by the learned trial judge in the view that it was
proper with relation to credibility. In my view, this ruling
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was erroneous, the law being well settled that a statement
of this character cannot be used even in cross-examination
until its voluntary nature has been established.

The question is, therefore, as to whether or not a new
trial ought to be directed or whether, in the circumstances,
it can properly be said that notwithstanding this error and
the failure of the learned judge to refer to the matter at all
in his charge, “no substantial wrong or miscarriage of
justice has actually occurred”; s. 1014(2) of the Criminal
Code. In my opinion, in the circumstances of this case, the
subsection ought to be applied.

It is to be observed that at no time during April 23 did
the appellant suggest that he had suffered from any feilure
of memory. How long afterwards this suggestion was put
forward does not appear. On the contrary, the aprellant
had no difficulty whatsoever in telling what had occurred as
above. He himself produced the axe and, unlike his
evidence at the trial when he said that he had concluded
from the presence of the axe beside him he must have com-
mitted the deed, he told the police that it was with it he
had done the killing.

Again, whether the note of the appellant was written by
him before or after the killing is immaterial. If before, it
would evidence a clear intention to commit the deed; if
after, it indicates clearly that the deed had been knowingly
done. In these circumstances, the jury, in my opinion,
must necessarily have come to the conclusion that the
defence of loss of memory was an afterthought. I am forti-
fied in this view by the circumstance that this must also
have been the view of the professional advisers of the appel-
lant as they did not raise the point but argued it only after
it had been raised proprio motu by the court. The cross-
examination simply brought out in more detail whas was
involved in the evidence not objected to. While, as I have
said, the course followed by Crown counsel was wrong, I feel
obliged in the circumstances to say that the subsection
should be applied and that the appeal should be dismissed.

Estey J.:—The appellant submits that the learned trial
judge erred, when instructing the jury as to the possible
verdicts they might render, in that he failed to mention the
possibility of their disagreeing. This submission is founded
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upon a dictum in Latour v. The King (1), to the effect
that a judge ought not to tell the jury they must agree upon
a verdict in a manner that precludes disagreement. The
observations in that case were prompted by the imperative
and unqualified language used in directing the jury. It does
not, suggest that a trial judge must point out to the jury
that they may disagree. A juror is bound by his oath to
decide according to the evidence and if, after a careful and
complete consideration of all the facts and circumstances,
his conclusion is different from that of the other jurors it is
his duty to disagree. The learned trial judge in the present
case discussed the issues, the relevant law and facts and
pointed out that there were four possible verdicts—murder,
manslaughter, not guilty, or not guilty because of insanity.
He then discussed the difference between murder and man-
slaughter and, if they concluded the appellant had com-
mitted murder or manslaughter, they might find him not
guilty because of insanity. Then, after referring to certain
matters relative to the verdict not material to this discus-
sion, the learned trial judge stated:

Vous devrez maintenant, messieurs, vous rappeler que le verdict que
vous rapporterez, quel qu’il soit, doit étre un verdict unanime, c’est-a-dire
que tous les douze, vous devez étre de la méme opinion et rapporter le
méme verdict.

The learned trial judge, throughout this portion of his
charge, was discussing the possible verdicts that the jury
might render and impressed upon them that in order to
arrive at a verdiet they must be unanimous. A verdict, as
stated in the Oxford Dictionary, is “the decision of a jury
in a civil or criminal cause upon an issue which has been
submitted to their judgment.” A disagreement is not a
verdict. It exists only because of the inability of the jury
to arrive at a decision and, therefore, a verdict. In this
context the jury would understand that he was discussing a
verdict as a decision and not in any way referring to the
possibility of a disagreement or denying their right to dis-
agree. There is no obligation upon a judge to explain to a
jury they may disagree. In fact, a trial judge does not
accept a disagreement until he is satisfied that there is no
reasonable possibility of the jury arriving at a unanimous
decision.

(1) 119511 S.CR. 19 at 30.
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1954 The second submission is in relation to the learned trial
Heeerer  judge’s instructions relative to the plea of insanity and his
V. . .

Tux Queny Statements of the evidence in support thereof. In the
Bty g, COUTSe of his charge the learned trial judge explained the
——  law relative to insanity as a defence in a manner tkat no
exception has been taken thereto. The burden of proving
this plea rests upon the defence, but is not, as he explained,
a burden such as the Crown must discharge before a jury
would be justified in finding an accused guilty of the offence
as charged, but that it was sufficient if, upon the evidence,
they were reasonably satisfied that the appellan: was
insane, they would find him not guilty because of insanity.
Counsel for the appellant objected to the word “prépon-
dérance” as used by the learned trial judge on several occa-
sions and more particularly because, as the Crown had
called two experts and the defence but one, the jury might,
because of the use of this word, be led to give greater
weight to the evidence of two rather than one. In address-
ing juries learned judges have often stated that a jury may
be reasonably satisfied if the weight or preponderance of, or
if upon a balance of probabilities, the evidence directs them
to a certain conclusion or decision. It would appear that
the learned trial judge was using the word “prépondérance
in this sense and that it would be so understood bty the
members of the jury, who would not be led to give effect to
the number of witnesses rather than the evidence. This
conclusion is supported by the learned trial judge’s pointing

out:

Vous n’étes pas tenus de croire ou d’accepter ces témoignages ou leurs
opinions, pas plus qu’il g’agissait des autres témoins. Vous pouvez les
rejeter en bloe, vous pouvez vous en servir pour juger. Le réle de Iexpert
consigte & éclairer, & vous guider, mais leurs dires et leurs opinions ne
vous lient pas, et vous devez considérer non seulement leurs témoignages,
vous en tenez compte si vous voulez, non seulement leurs témoignages,
mais l'ensemble de la preuve, pour vous former une opinion quant 3
Pétat d’esprit de l’accusé. Vous avez votre bon sens, vous avez votre
jugement, alors les faits qui ont été rapportés par d’autres témoins dans la
preuve, la conduite de l’accusé, son comportement, ses éerits, ses 1éclara-
tions, son attitude dans la bolte aux témoins, tout cela, messieurs, ca
constitue de la preuve et ¢a doit servir & vous guider pour vous demander

si ¢’est l'accusé qui a fait ce qu'on lui reproche et si c’est lui qui V'a fait,
savait-il, pouvait-il savoir % ce moment-l& ce qu’il faisait.

Moreover, counsel for the accused contended the learned
trial judge had dealt more fully with the evidence of the
experts for the Crown than he had with that of the sxpert
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called on behalf of the defence. It is the duty of a trial
judge to define the issues and discuss the evidence in rela-
tion thereto. He need not, however, review the evidence
in detail. In the course of his charge he stated:

L’expert de la défense a eu des entrevues avec Hébert. Tl a étudié les
renseignements qu’il a obtenus, relatifs & son passé, sa vie conjugale et,
en supposant que ce que Hébert a dit était vrai, il a diagnostiqué chez
Paccusé, ce qu’il a appelé “une réaction dépressive accompagnée par un
état de confusion ou de panique.” Il en conclut qu’au moment ot Hébert
aurait fait ce qu’on lui reproche, que c’est lui qui I'a fait, il ne pouvait
connaitre & ce moment-1a la différence entre le bien et le mal.

Later the learned trial judge returned to the early life
of the accused, his marital difficulties and their possible
effect upon his mentality and again impressed upon the jury
that it was their duty to give such effect thereto as they, in
their judgment, might see fit. The learned trial judge did
not, as the jury would no doubt understand, attempt to
review in detail the evidence for either the Crown or the
defence. In my view it cannot be said that the learned
judge has not fully presented the issue of insanity or that
he has emphasized the evidence for the Crown more than
that for the defence.

The third submission on behalf of the accused is that
Crown counsel, in cross-examination of the appellant, refer-
red to a statement, that appellant had made to the police
and which had not been proved to have been voluntarily
made, in a manner that constituted error in law. The
appellant made statements to Lieutenant Pettigrew and
Constable Fontaine on his way to the police station and
immediately upon his arrival made a further statement to
Captain Matte. These were all proved to have been volun-
tarily made and placed in evidence by the Crown. It
appears that later Captain Matte, upon a number of occa-
sions, had him brought to his office where at least one state-
ment made by the appellant was recorded by a stenographer.
No effort was made in the course of the Crown’s case
to place this statement in evidence, nor was it proved
- to have been voluntarily made. Counsel for the Crown,
however, in the course of his cross-examination of the
appellant, while not showing to him the statement, did ask
questions as to a portion of its contents and in the’course
thereof suggested that the appellant had consumed liquor
on the night of, and prior to, the murder of his children;
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that he had started at the first room and that René was the
first to have died; further, that he had reflected upon his
position of having four children without money to buy the
necessities of life and his wife’s mode of living and decided
to murder his children. The appellant replied throughout
this portion of his examination that Captain Matte had,
upon these occasions, asked him questions, but that he did
not remember his replies, as he had not cared what he then
said because he had made up his mind to die with his
children.

A cross-examination upon such a statement, by the great
weight of authority in our provincial courts, as well as in
the court of eriminal appeal in England, has been con-
demned. However, it is unnecessary to determine this point
here, as, upon the assumption that this was an improper
examination, it would appear that, having regard to the
facts and the circumstances of this case, there has been no
misecarriage of justice within the meaning of s. 1014(2) of
the Criminal Code.

Tuesday night, when the appellant and his four iafant
children were the only persons in his house, the latter were
all put to death. Thereafter appellant remained in the
house with the doors locked and the curtains drawn until
Thursday afternoon, when he went to Marceau’s undertak-
ing parlour, where the manager, Pouliot, was the first per-
son to whom he had spoken since the death of the children.

Some time before leaving for Marceau’s the appellant
wrote, in his own handwriting, a statement which reads:
Ma femme est partie et je lui ai 8té mes enfants et j’ai promis qu'elle
aurait jamais les enfants & elle, ca dépend de ma belle-mére et ma belle-
sceur qui garde ma femme, moi j’aime mieux mourir tout de suite avec mes
enfants que rester sur la terre et toujours patir. J’ai eu un téléphone
qu’elle voulait une séparation et garder les enfants, mais c’est fini, j’aime
mieux étre pendu, moi je vals mourir avec mes enfants; ma femme est
partie dépenser largent des enfants, elle est venue chercher le chéque,
nous autres nous avons pas d’argent, elle va se rappelgr leur avoir 5té le
manger dans la bouche des enfants; tout ¢a dépend de ma belle-m3re et
me belle-sceur de garder ma femme.

The first portion of this statement, as filed in eourt,

would seem to read as follows:
Ma femme est pariie et veut m’Oter mes enfants et j’ai promis cu’elle
n’aurait jamais les enfants.
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It was so read to Dr. Moffatt in the course of his cross-
examination.

At Marceau’s undertaking parlour appellant explained to
Pouliot that the four children had been killed in a railway
accident and that he desired to make arrangements for
their funeral. Pouliot immediately communicated with the
police and it was shortly thereafter that the appellant was
asked by Lieutenant Pettigrew and Constable Fontaine to
accompany them to Captain Matte’s office. As they pro-
ceeded in the police automobile the accused made a number
of voluntary statements which were placed in evidence. As
to these statements Lieutenant Pettigrew stated, in part:

Cest tout ce qu’il a dit, qu’il était tanné de la vie que sa femme
faisait et que c’était pour cette raison qu’il avaibt tué ses quatre enfants.

1 a dit quil avait tué ses enfants, qu’il savait qu’il était pour &tre
pendu et qu’il le faisait pareil. A part ¢a....

Alors, il aurait dit: “Vous m’arrétez en temps parce que j’en avais
trois autres & tuer.”

Constable Fontaine stated:

11 a dit que c’était parce que ca allait pas bien avec sa femme et qu’il
aimait ses enfants. '

They proceeded to Captain Matte’s office and there the
appellant repeated much of what he had said in the auto-
mobile and that if they did not believe him he could show
to them the four bodies. Captain Matte, with others and
the appellant, proceeded to the latter’s home. There appel-
lant unlocked the door, showed the four infant bodies to the
police, then went into the bathroom, where he picked up an
axe, handed it to the police and said: “C’est avee ca.” It
was during this visit that the above statement, written by
the accused, was found upon the kitchen table, as to which
Captain Matte deposed:

Alors que j’accompagnais l'accusé, nous sommes arrivés & la table, il

a fait un geste pour s’emparer de ce papier 14 et d’un crayon qui était
avee, le crayon ici.

The appellant, at the trial, stated his wife had been away
since Saturday night and, as a consequence, he had been
forced to remain at home and, therefore, not to go to his
work on Monday and Tuesday; that on the Tuesday night,
after preparing the children for bed and while they were
playing, he had informed them that he would have to place
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them in homes. The two older protested. When they had
gone to bed he had reflected upon the conduct of his wife,
his financial position and his responsibility to his children;
that he wept and went to sleep. Later he woke ur and
found an axe beside him, his children all dead and a scrateh
about three inches long on his own throat.

The real issue at the trial was whether the appellan- had
no knowledge of what he was doing as he put his children
to death. The two experts called on behalf of the Crown,
who had submitted the appellant to a physical examination
and had conversed with and questioned him upon four oceca-
sions between April 25 and November 6 inclusive, were of
the opinion that the appellant did, at the time his children
died, know what he was doing and understood the nature
and quality of the act which he had committed. These
experts were of the opinion that there are only two {ypes
of individuals who may be unconsecious for a short time and
recover, as the appellant did after the death of his chil-
dren. First, a person who receives a blow upon the head or
suffers a shock in an acecident may be unconseious for & time
and recover. The second is a person who suffers from
epilepsy.

The expert called on behalf of the appellant deposed that
he had conversed with and questioned the appellant nupon
three occasions between November 3 and 6, and, having
regard to his history and his conduct on the night in ques-
tion, he stated:

. .. j’al porté le diagnostic de réaction dépressive, qui était azcom-
pagnée par un état de confusion, un état de panique.

Dr. Moffatt did not describe nor did he explain the
symptoms of “réaction dépressive.” He was questioned at
length with regard to the effect of being depressed. After
explaining that “dépression” was not of itself a mental ill-
ness, he stated it was a symptom and might lead to a mental
illness. He was asked:

Q. Vous donnez le symptdbme le plus caractéristique?
R. Chez d’aucun oui, che'z d’autres, non. Peut-8tre lanxiété aurait
causé un état dépressif quelconque. Quand le dépression est assez avancée,

elle cause une psychose, une maladie mentale, le refus de manger,
I'incapacité de dormir le soir.
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There was no evidence suggesting that he had ever
refused to eat, or suffered difficulty with respect to his
appetite or his ability to sleep.

That the jury fully appreciated this issue is evidenced
by the questions which their members asked the experts. It
is significant that, when a juryman asked if it was possible
that one who puts others to death and remains living him-
self may be able to forget completely all that he did in
putting the others to death, Dr. Moffatt replied:

Certainement, tout dépend de I’état ot il était au moment ol il a
commis son meurtre, S’il est dans une confusion, dans un état de confusion
mentale, de choe émotionnel, une confusion de panique, c’est possible.
J’al moi-méme vu, au cours d’accident, sortir quelqu'un d’une machine,
quelqu’un qui n’avait aucune blessure, absolument rien, mais dont I’état
d’émotion était tellement aggravé, tellement évident, quon leur demandait
leurs noms, leurs adresses et qu’ils ne s’en rappelaient pas.

Dr. Moffatt here illustrates his point of view by referring
to a person who suffers a shock much like that described by
the psychiatrists called for the Crown.

The burden of establishing, to the reasonable satisfaction
of the jury, that the accused was insane, as that term is
applied and understood in McNaghten’s Case (1), at the
time he put the children to death rested upon the defence.
The appellant’s written statement, his false version at the
undertaking parlour, his verbal and voluntary statements to
the police, as well as his conduct when he and the police
were present at his house, were all, in effect, contrary to
the contention that he did not know the nature and quality
of his act or what he was doing upon the night in question.
Moreover, when analyzed, the evidence of the experts for
the Crown, who examined the appellant as to both his
physical and mental condition, supports their conclusions
with reasons that could not but impress the jury.

While Dr. Moffatt, called on behalf of the defence, refers
to the life of and his interviews with the appellant, he does
not indicate, in a direct and specific manner, what it was
in the conduet or conversation that led him to conclude that
the appellant, in committing the acts we are here concerned
with, did not appreciate the nature and.quality of his acts

(1) 10 Cl. & F. 200.
53856—4
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and was unable to distinguish between right and wrong.
In this regard the language of Lord Chief Justice Reading is
appropriate:

The tests in McNaghten’s case must be observed, and it is not enough
for a medical expert to come to the Court and say generally that :n his
opinion the criminal is insane. There must be some evidence of insanity

within the meaning of the rule in McNaghten's case. Holt v. The
King (1).

Then as to the possible effect upon the jury of any of
the suggestions made by counsel for the Crown in the ccurse
of the cross-examination here objected to, it should be
observed that they were either contained in or directly
implied in statements already in evidence. It is not, there-
fore, a case in which entirely new facts were so introduced,
but, rather, circumstances which, in relation to the whole
of the evidence, would be but a repetition of that which
would already be present to the minds of the jury. _

When all of the evidence is considered, this becomes a
case In which it may well be said, in the language of my
Lord the Chief Justice (then Kerwin J.) in Schmidt v. The
King (2), “that the verdict would necessarily have been
the same’” even had the cross-examination here objected to
not taken place. This case is quite distinguishable irom
Allen v. The King (3), where counsel for the Crown sought,
through cross-examination, to place in evidence that given
by a witness at the preliminary who was not called at the
trial. In the course of his reasons for judgment Fitzpatrick
C.J., as well as Mr. Justice Anglin (later C.J.), referred to
the fact that there was other sufficient evidence to support
the conviction. In the case at bar the evidence is such,
apart from the cross-examination objected to, as would
leave no doubt in the minds of a reasonable jury that the
appellant was, at the time he committed the crime, not
insane as that word is applied and understood in law.

It is also distinguishable from Markadonis v. The King
(4), where a young man of eighteen was charged with the
murder of his sister. No motive was established anc the
revolver used to commit the erime was not produced and
apparently was never found. Evidence was given at the
trial to the effect that in the middle of the second night
after the murder the accused was taken from his cell and,

(1) (1920) 15 C.AR. 10 at 12. (3) (1911) 44 Can. S.C.R. 331.
(2) [19451 S.C.R. 438 at 440. (4) 119351 S.C.R. 657.
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along with three police officers, taken out to a road to search. 1954

for the revolver. The accused was cross-examined upon the H;a;mv
incidents of that trip and his answers were made the basis gy QUDEN
for rebuttal evidence. Mr. Justice Davis, at p. 664, stated: Estey §

The whole course of conduct and conversation of the accused on =~ —
that trip was clearly inadmissible in the absence of any proof that the
statements made were voluntary and upon proper warning.

In the circumstances of that case, as reported, such
evidence added to the facts already in evidence and could
not but be prejudicial to the defence.

The facts and circumstances of this case are so very con-
clusive that the language in Stirland v. The Director of
Public Prosecutions (1) is appropriate. When referring to
a proviso in the English statute similar to that of s. 1014(2)
of our Criminal Code, it is stated:

. if they consider that no substantial miscarriage of justice has
actually occurred in convicting the accused assumes a situation where a
reasonable jury, after being properly directed, would, on the evidence
properly admissible, without doubt convict.

This passage is quoted with approvel in Schmidt v. The
King, supra.

In my opinion the appeal should be dismissed.

Locks J. (dissenting) :—1 agree with my brothers Cart-
wright and Fauteux and would quash the conviction in this
matter and direct that there be a new trial.

CarrwricHT J. (dissenting) :—In this case I find it neces-
sary to deal with only one of the questions which were
argued before us, i.e., whether Crown counsel improperly
cross-examined the appellant as to certain statements
allegedly made by him to Captain Matte.

It is not necessary to go into the facts at any length. The
appellant was convicted of the murder of one of his children.
At the trial it was not seriously questioned that he had
killed this child and his three other young children. The
main issue was as to whether or not he was insane at the
time of such acts.

Doctor Moffatt, called as a witness for the defence, testi-
fied that in his opinion the appellant at the time of the
killing was by reason of mental illness unable to appreciate

(1) 119441 A.C. 315.
53856—4%
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194 the nature and quality of his acts or to know that they

HEBERT were wrong. Doctor Martin and Doctor Larue called as
TrE thmn witnesses by the Crown testified that they were of the con-
Cartwnght.] trary opinion.

It is clear that Doctor Moffatt founded his opinicn in
part on the assumption that the accused had in fact no
memory as to what occurred at the time of the killing, and,
as Mr. Miquelon very properly stated, the question whether
or not the accused did have such memory was of vital
importance on the issue of insanity.

In giving his evidence in chief the-appellant deposed that
he had no memory as to what happened during the critical
period. In cross-examination he was asked a number of
questions by Crown counsel who then held in his hands
what purported to be a transcript of a number of ques:ions
put to the accused by Captain Matte and of the answers
given by the accused to such questions. This interrogation
was said to have taken place at about eleven p.m. or. the
Thursday following the killing, some hours after the appel-
lant had told the police officers that he had killec. his
children and had been taken into custody on a charge of
murder. The answers which the accused was said to have
given during this interrogation indicated that he was able
at that time to recall the details of the killing of his children
and so tended to discredit his evidence given at the trial
as to his having no memory of that occurrence.

Counsel for the appellant objected to the use of the
transeript and to any cross-examination in regard to it but
the learned trial judge overruled the objection. I think it
clear that the learned trial judge should not have permitted
any use to be made of the transeript in question without
first hearing evidence in the absence of the jury with a
view to determining whether or not the appellant’s answers
had been given voluntarily. The learned judge appears to
have been of opinion that although not admissible as part
of the Crown’s case the questions said to have been put to
the accused and the answers said to have been made by him
could be put to him in cross-examination. In this, ir my
respectful opinion, he was in error.,
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In Rex v. Wilmot (1), Ford J.A. with whom MacGil- 1954
livray J.A. agreed said:— HepErT
It is conceded that the statements, if made at all, were made to a p. a'UEEN
person in authority and that the Crown could not prove their voluntary —
character so as to make them admissible, This being so, in my opinion CartwrightJ.
not only should the Crown be not permitted to prove them in rebuttal —_
any more than in chief, but that it is improper to permit cross-
examination as to them. Indeed they should, in my opinion, be treated
for all purposes as non-existent or as having no probative value of any
kind, either as going to the credit of the accused as a witness or otherwise.

This view of the law was adopted by the Court of Appeal
for British Columbia in Rex v. Byers (2) and by the Court

of Appeal for Saskatchewan in Rex v. Scory (3). A similar
view was expressed by Langlais J. in Rex v. Herouz (4). _

In Rex v. Scory (supra) Mackenzie J.A., who gave the
unanimous judgment of the Court, after referring to Rez v.
Wilmot, Rex v. Byers and Rex v. Heroux continued, at
page 323:—

In a still more 1ecent case involving the same question, R. v. Treacy
(1944) 60 T.L.R. 544, the Court of Criminal Appeal in England rendered
the same view. Thus in delivering the judgment of the Court, Humphreys
J., said (p. 545): “In our view, a statement made by a prisoner under
arrest is either admissible or not. If it is admissible, the proper course
for the prosecution is to prove it, and give it in evidence, and to let the
statement, if it is in writing, be made an exhibit, so that everybody knows
what it is and everybody can inquire into it and do what they think right
about it. If it is not admissible, nothing more ought to be heard of it,
and it is wrong to think that a document can be made admissible in
evidence which is otherwise inadmissible simply because it is put to a
person on cross-examination.”

Having regard to the protection which our criminal law in aceordance
with its well-known policy in favorem wvitae casts about every accused
person to protect him on his trial against the introduction of his own
involuntary statements, the above decisions on counsel’s last contention
should, in my opinion, be followed not only because of their obvious
authority but also because they are logically sound.

I have carefully considered the reasons of Campbell C.J.
who expressed a contrary opinion in Rex v. Jones (5) and
in Rex v. Essery (6) and the reasons of Harvey C.J. who
dissented in Rex v. Wilmot (supra) but, with the greatest
respect for these views, I am of opinion that the passage
quoted above from the judgment of Mackenzie J.A. cor-
rectly states the law.

(1) (1940) 74 C.C.C. 1 at 19. (4) (1943) 80 C.C.C. 348.

(2) (1941) 77 C.C.C. 164. (58) (1944) 84 C.C.C. 299.
(3) (1944) 83 C.C.C. 306. {(6) (1944) 84 C.C.C. 304.
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It is argued for the respondent that even if this cross-
examination was illegal no substantial wrong or miscarriage
of justice has occurred and the appeal should be dism:ssed.
With the greatest respect for all those who hold the con-
trary view, I find it impossible to affirm that had this illegal
cross-examination not taken place the jury would neces-
sarily have convicted the appellant.

It was open to the jury to believe the appellant’s evicence
as to his having no memory of the period in which the
killings occurred and, if they did believe it, it was for them
to say whether they accepted Doctor Moffatt’s opinicn in
preference to that of the two medical witnesses callel by
the Crown. All three of these doctors were men of high
standing in their profession and it is scarcely necessary to
observe that a jury may act upon the evidence of one wit-
ness although it is in conflict with the evidence of two or
more other witnesses. But the opinion of Doctor Mcffatt
depended in large measure upon the assumption that the
appellant had in fact no memory of the period in which
the children were killed. The reason that the jury did not
act upon Doctor Moffatt’s opinion may well have beer. that
they did not find that the appellant was without meraory
of the critical period and their failure to so find may well
have been the result of the illegal cross-examination.

I would allow the appeal, quash the conviction and direct
a new trial.

Favreux J. (dissenting) :—Suivant des admissions extra-
judiciaires, jugées libres et volontaires, 'appelant a recoanu,
sans toutefois en donner aucune circonstance, avoir, dens le
cours du mois d’avril 1953, tué ses quatre jeunes enfants
pour lesquels, cependant, il n’entretenait, suivant la preuve,
que des sentiments d’affection. Accusé du meurtre de I'un
d’eux, il plaida qu’au moment de ces actes, il était incapable
d’en juger la nature et la gravité et de se rendre compte
qu’ils étaient mal. Le bien-fondé de ce plaidoyer fut affirmé
par un expert de la défense et nié par deux experts de la
poursuite. Trouvé coupable, il logea un appel devant la
Cour du Banc de la Reine (1), lequel fut rejeté par jige-
ment unanime. Hébert obtint alors, en vertu de l’ar:icle

(1) QR. [1954] QB. 594.
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1025 du Code Criminel, Pautorisation d’en appeler devant 1954
cette Cour sur des questions de droit formulées comme Heseer
. .
suit:— THE QUEEN

(@) Did the learned trial Judge err in his instructions relative to the

possible verdict the jury might render and in particular in omitting to
mention the possibility of their disagreeing?

Fauteux J.

(b) Did the learned trial Judge err in his instructions relative to the
plea of insanity and in his statement of the evidence in support thereof?

Au soutien du premier moyen (a), on a invoqué, de la
décision de cette Cour dans Latour v. The King (1), un
passage apparaissant & la page 30 ot 'on exprime l'opinion
que, des instructions du Juge au proces, les jurés pouvaient
raisonnablement déduire que le droit & un désaccord était
exclu dans la cause. Dans Frank Frederick Creasey (2),
Lord Goddard, Juge en chef de la Cour d’Appel d’Angle-
terre, signale bien que de similaires directives ont déja, dans
le passé, recu la désapprobation des tribunaux d’appel, telle,
par exemple, la suivante: “It is essential that you should
give a verdiet”. C’est, cependant, en regard de toute
Padresse du Juge que la question doit étre appréciée. Ainsi
considérée, je ne crois pas qu’on puisse, en I'espece, dire que
le droit & un désaccord ait été exclu.

Au second moyen (b), il y a deux griefs. J’écarterais le
premier, ayant trait aux directives sur le plaidoyer de folie,
et ce, pour les raisons données par 'honorable Juge en chef.
Je retiens, cependant, le second, savoir:—

Did the learned trial Judge err . . . in his statement of the evidence
in support thereof? (i.e. au soutien du plaidoyer de folie).

grief dans la. considération duquel il convient d’inclure un
point soulevé lors du délibéré et subséquemment discuté au
cours d’une réaudition, aprés que, au cas ol nécessalre, per-
mission d’appeler ait été donnée, savoir:—

Whether Crown counsel improperly cross-examined the appellant as
to the statements allegedly made by Him to Captain Matte or other

police officers and whether or not the trial Judge’s charge was proper in
relation thereto.

La véritable—pour ne pas dire 'unique—question qui se
posait devant le jury était de savoir si, au moment ol
Paccusé tuait ses quatre jeunes enfants, il était dans un état
mental le rendant incapable de juger la nature et la gravité
de ses actes et de se rendre compte qu’ils étalent mal. TIi
était donc de capital importance que 'exposé de la preuve

(1) [19511 8.C.R. 19. (2) (1953) 37 C.AR. 179.
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sur ce point soit fait adéquatement; ¢’était toute la cause.
Cette preuve soumise aux jurés et qu’il nous faut main-
tenant considérer pour juger du mérite de ce grief, portait
sur deux points:—(i) la théorie médicale soumise par le
docteur Moffatt, Uexpert de la défense, et (ii) les faits,
gestes et declarations de Vaccusé, surtout celles dont la
véracité—assumée par le docteur Moffatt pour fins de son

~opinion—fut mise en question par la Couronne et ses

experts.

La théorie médicale de la défense. Le docteur Moffatt a
conclu qu’au moment de l’acte, 'appelant était incapable
de distinguer le bien du mal parce qu’il était alors affecté
d'un trouble mental qu’il dégigne techniquement comme
‘“une réaction dépressive accompagnée par un état de con-
fusion ou de panique”. Cette conclusion, il la motive
comme suit:—A raison d’événements particuliers qui se
sont produits au cours de ’enfance, aussi bien qu’au cours
de I’adolescence et, ensuite, de la vie conjugale de ’appelant,
ce dernier souffrait de mélancolie, mais non dans le sens
précis qu'on donne en psychiatrie & la maladie mentale
classifiée sous ce nom; i avait ainsi développé une
instabilité émotionnelle affectant sa résistance et I'empé-
chant d’avolr, sur ses facultés intellectuelles, un contrdle
normal, offrant en conséquence, et & 1'occasion d’une crise
émotionnelle, un terrain propice & la naissance et 'action
d’un trouble mental. De plus, 'accusé ayant affirmé, au
cours d’examens par le docteur Moffatt, et juré, dans son
témoignage a l'audition, qu’il n’avait aucune mémoire des
circonstances dans lesquelles les actes reprochés avaient été
commis, I'expert de la défense déduisit du fait de cette
carence de mémoire qu’au moment ol 'accusé tuait ses
quatre jeunes enfants, il était dans un état de confusion
mentale et de panique. Le docteur Moffatt a bien préecisé
qu’ill ne prétendait pas que l'accusé souffrait de cette
maladie mentale classifiée en psychiatrie comme mélancolie
et que 1'état de confusion dont il parlait était un trouble
mental reconnu par les auteurs anglais; américains et
allemands et, comme tel, différent de la confusion mentale,
résultant d’une cause organique, dont parlent les auteurs

francais. En somme, mise en contraste avec 'opinion des

experts de la Couronne, celle du docteur Moffatt s’inspire
d’une théorie médicale différente dans sa conception et son
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expression de celle exposée par les experts de la Couronne
et se fonde, en l’espéce, principalement sur I’hypothése de
la véracité des affirmations de 'accusé quant & cette carence
de mémoire. Nous n’avons pas 3 départager les médecins
et & décider d’une préférence pour l'une ou l'autre des
théories par eux exposées; ceci était du ressort exclusif des
jurés et la difficulté qu’ils pouvaient avoir & ce faire rendait
encore plus impérative 1’obligation d’une adéquate exposi-
tion de ces théories et, particuliérement, de celle de Ia
défense. A la vérité, et au cours de 'audition de la preuve
médicale, 'un des jurés manifesta ouvertement son inquié-
tude & rencontrer I'obligation que lui et ses collégues avaient
de départager les experts. Pour dissiper cet état d’esprit, on
les rassura en les informant que des directives appropriées
leur seraient données au cours de l'adresse du Juge. En
tout respect, cependant, je dois dire qu’en ce qui concerne
la théorie médicale de la défense, on s’est contenté, dans
Padresse, d’indiquer uniquement la conclusion précitée du
docteur Moffatt sans signaler ce qui divisait les experts dans
la conception et l'expression de leurs théories médicales
respectives et sans aucunement rappeler les motifs sur
lesquels s’appuyait la théorie exposée en défense. L’opinion
d’un expert n’a que la valeur des motifs sur lesquels elle se
fonde. Je suis d’avis que la théorie médicale de la défense
au soutien du plaidoyer de folie n’a pas été exposée comme
elle aurait dii ’étre et que, pour cette premiére raison, ce
grief de Pappelant est bien fondé.

Outre la théorie médicale de lexpert de la défense, la
preuve apportée au soutien du plaidoyer de folie et qui
devait étre exposée aux jurés comportait, entre autres faits,
les déclarations de ’accusé et, particuliérement, son affirma-
tion sous serment relative & son absence de mémoire,
affirmation dont la véracité, comme déja indiqué, fut
assumée par le docteur Moffatt pour les fins de son
expertise, mais mise en question par la Couronne et ses
experts. D’ou I'on voit que dans I’exposé de cet aspect par-
ticulier de la preuve, il était de singuliére importance, pour
permettre aux jurés de se prononcer justement sur le point,
de ne pas les inviter virtuellement, comme il a été fait, &
décider de 1a véracité de cette affirmation, en la considérant
avec les déclarations ci-aprés qui la contredisent, lesquelles
furent—ainsi qu’il appert ci-aprés—illégalement admises au
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dossier, & linitiative de la Couronne, et ce, tel que déclaré
par les deux procureurs la représentant a la réaudition, dans
le but d’attaquer la crédibilité de I'accusé et, plus précisé-
ment, de détruire, en démontrant le contraire de 'afirma-
tion ci-dessus, le véritable fondement de 'opinion émise par
le docteur Moffatt.

Le dossier réveéle que le capitaine Matte, officier de la
Stireté en charge de la cause, a plusieurs fois au cours de la
détention de l'appelant, questionné ce dernier afin d’en
obtenir une relation des circonstances dans lesqueles il
avait tué ses enfants, circonstances que ne comportaient
aucunement ses aveux extrajudiciaires jugés libres et volon-
taires et admis au dossier. Il appert, de plus, que les ques-
tions et réponses, faites au cours de ces examens conduits
par cet officier de police, avaient été sténographiées et qu’au
procés, un document les rapportant était entre les mains du
procureur de la Couronne et utilisé par lui pour le contre-
interrogatoire de I'accusé. Dés la premiére tentative de la
Couronne d’introduire une telle preuve au dossier, le
procureur de la défense s’objecta comme suit:—

Objecté:—
D’abord, je voudrais savoir &i réellement cet aveu-la a eu lieu =t dans

quelles conditions cet aveu-la a eu lieu et quel était égalemen: 1'état
mental de cet homme-]4 4 ce moment-Ia,

Ce & quoi la Couronne répondit:—

On est aussi bien de vider le probléme, j’ai bien lintention d’entrer
dans les déelarations qu’il a faites pour le contredire.

L’objection de la défense fut renvoyée et ¢’est alors qu’entre
autres questions et, en substance, on a demandé & I’accusé
8’1l n’était pas vrai:—qu’il avait déclaré au capitaine Matte
avoir consommé quatre ou cing bouteilles de biére avant de
tuer ses enfants (p. 259); qu’il lui avait raconté en détails
ce qui s’'était passé chez lui (p. 284); qu’il lui avait reconté
qu’il s’était assis sur une chaise, g’était bercé un peu, avait
pensé & tout et que c’est alors qu'il s’était décidé a faire les
actes reprochés (p. 290); qu’il avait commencé par la
chambre d’en avant, qu’il avait commencé par tuer René.
(p. 291). A la vérité, non seulement on lui a posé ces ques-
tions, mais, en les formulant, on a indiqué les réponses
Incriminantes que laccusé était supposé avoir données au
détective Matte. Enfin, par ce procédé, on a réussi & faire
entrer au dossier des déclarations dont la substance allait &
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contredire le témoignage de 'appelant et, particuliérement,
sa déclaration dont la véracité avait été assumée par le HEZERT
docteur Moffatt pour les fins de son expertise. TrE QUEEN

1954
—

Dans quelles conditions furent conduits ces interroga- FauteuxJ.
toires et furent données ces réponses que le capitaine Matte, —
d’une part, trouva nécessaire de faire consigner par un
sténographe et que la Couronne, d’autre part, jugea essen-
tiel au succeés de sa cause de porter & la connaissance des
jurés, le dossier est silencieux. Aucun voir dire, aucun
examen de tous les témoins qui, suivant les exigences de la
jurisprudence de cette Cour (Sankey v. The King (1);
Tiffault v. The King (2)), devaient étre entendus pour per-
mettre au Juge de décider si, oui ou non, ces déclarations
pouvaient, & la lumiére des principes reconnus en la matiére,
étre admises devant les jurés. Dans Gach v. The King (3),
cette Cour, & la page 255, approuvait la proposition
suivante formulée par le Juge Sankey, tel qu’il était alors,
dans Rex v. Crowe and Myerscough (4):

If a police officer has determined to effect an arrest or if the person
is in custody, then he should ask no questions which will in any way
tend to prove the guilt of such person from his own mouth.

Aussi bien, la Couronne, au procés comme devant cette
Cour, n’a-t-elle cherché & justifier I'introduction de cette
preuve au dossier que par les dispositions des articles 10 et
11 de la Lot de la preuve, lesquelles autorisent d’attaquer la
crédibilité d’'un témoin en le contre-interrogeant sur ses
déclarations antérieures incompatibles avee son témoignage.
Le point de savoir si dans le contre-interrogatoire d’un
accusé entendu comme témoin, il est loisible & la, Couronne
de référer a des déclarations faites par lui & la police alors
que le caractére libre et volontaire de ces déclarations n’a
pas été décidé, a été considéré dans plusieurs causes. Dans
ses notes, mon collégue le Juge Cartwright, référe 4 ces
décisions et, comme lui, je suis d’opinion que la Couronne
ne peut davantage, sur cette base, justifier, en 'espéce, la
position prise par elle au procés et devant cette Cour.
L’introduction de <cette preuve était donc totalement
illégale et d’une illégalité qui, je crois, aurait justifié, sinon
commandé, 1a mise 4 fin du proeés comme mistrial. Aussi
bien, et le proces s’étant continué, était-il impératif que

(1) 119271 S.C.R. 436. (3) 119431 8.C.R. 250.
(2) 119331 S.CR. 509. . (4) (1917) 81 J.P. 288.
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dans I'exposé de cet aspect de la preuve faite au soutien du
plaidoyer de folie, les jurés, au lieu d’étre invités, comme ils
Pont été, 3 considérer toutes les déclarations de l’accusé,
sans distinguer celles qui avaient été prouvées légalement
de celles illégalement introduites au dossier, regoivent la
direction la plus claire et la plus solennelle d’écarter totale-
ment de leur considération les derniéres pour juger de la
véracité de I'affirmation relative & la perte de mémoire. Ce
n’était pas satisfaire & I'obligation qu'il y avait de faive un
exposé légal de la preuve, faite en défense au soutien du
plaidoyer de folie, que d’inviter les jurés, pour en juger, &
faire entrer dans leur considération des preuves illégalement
admises. Pour cette seconde raison, je crois donc que le
grief de Iappelant est fondé.

Sur la loi relative & I'obligation d’exposer adéquatement
la théorie de la défense, il suffit, je crois, de référer & quel-
ques passages des deux derniéres décisions de cette Cour sur
le point. Dans Kelsey v. The Queen (1), on a raspelé
comme suit, & la page 227, le principe d’olt découle cette
obligation:—-

The rule is simple and implements the fundamental principlz that
an accused is entitled to a fair trial, to make a full answer and defence

to the charge, and to these ends, the jury must be adequately instructed
as to what his defence is by the trial Judge.

De la décision d’Azoulay v. The Queen (2), la considération
des passages suivants est pertinente:—

The pivotal questions upon which the defence stands must be :learly
presented to the jury’s mind. (p. 498).

Three experts, two of which were called by the appellant, gave very
elaborate explanations on medical matters, and their respective orinions
on the result of the autopsy that was performed on the body of the
deceased woman. It was, I think, the duty of the trial judge, in summing
up this highly technical and conflicting evidence, to strip it of the non-
essentials, and as O’Halloran, J.A. said in Rex v. Hughes 78 Can. C.C. 1,
to present to the jury the evidence in its proper relation to the matters
requiring factual decision, and direct it also to the case put forwerd by
the prosecution and the answer of the defence, or such answer as the
evidence permitted. Unfortunately, this has not been done, and the
explanations and grounds of defence have not adequately been put before
the jury. (p. 499). )

The authorities contemplate that in the course of his charge a trial
judge should as a general rule, explain the relevant law and so relate it
to the evidence that the jury may appreciate the issues or questions they
must pass upon in arder to render a verdict of guilty or not guilty, Where,
as here, the evidence is technical and somewhat involved, it is particularly

(1) [1953]1 1 S.C.R. 220. | (2) [1952] 2 8.C.R. 495.



S.C.R. SUPREME COURT OF CANADA

important that he should do so in a manner that will assist the jury in
determining its relevancy and what weight or value they will attribute to
the respective portions. (p. 503).

Reste & considérer la suggestion de la Couronne d’appliquer,
en lespéee, les dispositions de larticle 1014 (2) édictant
que méme si les griefs soulevés par I’accusé sont bien fondés,
la Cour peut renvoyer ’appel il n’y a pas eu de tort réel ni
de déni de justice. A raison de la gravité des violations
ci-dessus relatées, il me parait impossible d’accéder & cette
demande. Rendant le jugement pour le Comité Judiciaire
du Conseil Privé dans Makin (1), Lord Herschell, & la
page 70, dit:—

The evidence improperly admitted might have chiefly influenced the
jury to return a verdict of guilty, and the rest of the evidence which might
appear to the court sufficient to support the conviction might have been
reasonably disbelieved by the jury. Their Lordships do not think it can
properly be said that there has been no substantial wrong or miscarriage
of justice, where on a point material to the guilt or innocence of the
accused the jury have, notwithstanding objection, been invited by the
judge to consider in arriving at their verdiet matters which ought not to
have been submitted to them. In Their Lordships’ opinion substantial
wrong would be done to the accused if he were deprived of the verdict
of a jury on the facts proved by legal evidence, and there were substituted
for it the verdiet of the court founded merely upon a perusal of the
evidence.

Dans Mazwell v. Director of Public Prosecutions (2),
Lord Sankey, L.C., parlant pour lui-méme, Lord Blanes-
burgh, Lord Atkin, Lord Thankerton et Lord Wright, dit &
la page 176:—

But it must be remembered that the whole policy of English criminal
law has been to see that as against the prisoner every rule in his favour is
observed and that no rule is broken-so as to prejudice the chance of the
jury fairly trying the true issues. The sanction for the observance of the
rules of evidence in criminal cases is that, if they are broken in any
case, the conviction may be quashed. Hence the great care which has
always been shown by the Court in applying the proviso to section 4
of the Criminal Appeal Act, 1907, and refusing to quash & conviction. It
is often better that one guilty man should escape than that the general
ruleg evolved by the dictates of justice for the conduet of criminal
prosecutions should be disregarded and discredited.

Ces principes exprimés par la Chambre des Lords se passent
de commentaires et leur application, au Canada, est
d’autant plus justifiée que la loi canadienne, contrairement
4 la loi anglaise, autorise la tenue d’'un nouveau procés au
lieu d’un acquittement.

(1) [1894] A.C. 57. (2)-(1934) 24 CAR. 152,
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Ajoutons que, pour bénéficier des dispositions de 'article
1014 (2), la Couronne doit établir que, sans cette preuve
illégale au dossier, le verdict eut été le méme. Kt c'est 13
la position qu’elle prend. Devant les jurés, cependant, elle
considéra I’affaire bien autrement, puisqu’alors, elle ;ugea
essentiel & 'avancement de sa cause de porter & leur con-
naissance cette preuve illégale. Kt méme devant nous, en
cherchant & se justifier de Vavoir introduite, ses deux pro-
cureurs ont plaidé avec vigueur les propositions suivantes
que I'un d’eux avait couchées par écrit, avant d’en dcnner
communication verbale 3 cette Cour, & la fin de argument
de la Couronne:—

1. The issue was whether the accused was telling the truth when
he testified that he did not remember the circumstances.

2. The object of this evidence was to show that he could not be
believed.

3. This evidence was most relevant to the issue, in view of what
Doctor Moffatt had said.

La Couronne a bien raison d’affirmer que la crédibiliné de
Paccusé constituait le prineipal probléme soumis aux jurés.
Mais, précisément pour cette raison, la Couronne ne peut
maintenant demander de considérer comme négligeable
cette preuve illégale qu’elle a jugé essentiel d’introduire sur
cette question cruciale que les jurés avaient & déterminer.
Les deux positions sont manifestement irréconeiliables.
Aussi bien m’est-il impossible de conclure que lintimée a
établi, comme elle en avait le fardeau, que, sans la présence
de cette preuve, le verdict eut été le méme.

Je maintiendrais I’appel, annulerais le verdict et ordon-
nerals un nouveau proces.
Appeal dismissed.

Solicitor for the appellant: Lawrence Corriveau.

Solicitors for the respondent: Noél Dorion and Paul
Miguelon.
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MICHAEL BOYKOWYCH (Plaintiff) ....RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Divorce—Evidence—Adultery—Standard of Proof required in Ontario—
Criminal Conversation—Admission by one alleged adulterer not in
presence of other—Admissibility against latter where no objection
ratsed by him.

In & suit by a husband for divorce, joined with a claim against the
co-respondent for damages for alienation of his wife’s affections and
for eriminal conversation, the husband tcstificd his wifc had admitted
to him having committed adultery with the co-respondent. The
allegation was denied by both defendants. The jury found adultery
to have been committed and assessed damages. On appeal it was
contended that the trial judge had not properly instructed the jury
as to the degree of proof necessary to prove adultery; that in an
action for criminal conversation an even heavier onus rested upon the
plaintiff than in an action for divorce; that the trial judge should
have instructed the jury that any admission, even if made, was no
evidence against the co-respondent and, in any event, that it was not
evidence of the truth of the statement allegedly made.

Held: 1. That the standard of proof required in proceedings brought under
the Divorce Act (Ontario) R.S.C. 1952, c. 85, as to the commission of
a marital offence, where no question of the legitimacy of offspring
arises, is the same as in other civil proceedings, that is a preponder-
ance of evidence, and the trial judge’s charge complied with the rule
laid down in Smith v. Smith and Smedman [1952] 2 S.C.R. 312.

2. That since counsel for the co-respondent had not objected that evidence
as to the alleged admission by the wife was not admissible as against
his client, he could not be heard on appeal to complain of non-
direction on that point. Newill v. Fine Art and General Insurance Co.
[1897]1 A.C. 68 at 76 applied.

Per Kerwin C.J. and Cartwrighﬁ J.: No substantial wrong or miscarriage
of justice occurred in connection with the alleged admission of the
wife.

Per Locke J.: In view of the position adopted by counsel for the
co-respondent at the trial it was not open to him to complain of the
admission of the evidence. Scott v. Fernie Lumber Co. 11 B.C.R. 91
at 96 approved in Spencer v. Field 119391 S.C.R. 36 at 42.

APPEAL by defendants from the judgment of the Court
of Appeal for Ontario (1) affirming the judgment of

*Present: Kerwin C.J. and Rand, Kellock, Locke and ‘Cartwright JJ.
(1) 119531 O.R. 827,
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Anger J. on the answers of a jury, in an action for divorce
and damages for alienation of affections and criminal
conversation.

R. F. Wison, @.C. for the appellant, Magda Boykowych.
J. J. Robinette, Q.C. for the appellant, Albert Gadziala.
G. T. Walsh, Q.C. and W. C. Cuttell for the respordent.

Ter CHIEF JusticeE:—The respondent Michael Boy-
kowych brought an action in the Supreme Court of Ontario
for the dissolution of his marriage with his wife Magda. and,
by an order of & member of that Court, joined in the action
a claim against Albert Gadziala for damages (a) for aliena-
tion of his wife’s affections and (b) for criminal conversa-
tion with his wife. The action was tried with a jury who,
in answer to questions submitted to them, found that
adultery had been committed between the defendants and
fixed the damages at $2,500. Having answered the firss two
questions dealing with these matters, the jury, by reason of
the trial judge’s direction, did not make any finding as to
alienation of affections or damages therefor. In accordance
with these findings a judgment nisi was pronounced dis-
solving the marriage and the respondent was awsarded
$2,500 damages and the costs of the action as against
Gadziala.

Appeals by the defendants were dismissed by the Court
of Appeal for Ontario on September 18, 1953. Gadziala
Immediately served notice of appeal to this Court and an
order was made approving his security for costs. The
defendant wife took no steps to appeal or to ask leave to
appeal, apparently considering that she was barred from
so doing under the decision in Harris v. Harris (1).

By order dated November 9, 1953, the judgment nist for
divorce was made absolute and the marriage dissolved. Un
December 3, 1953, the wife’s appeal from that order was
dismissed by the Court of Appeal who, however, gave her
leave to appeal therefrom to this Court. Her appeals and
Gadziala’s appeal from the Court of Appeal order of Sep-
tember 18, 1953, came on for argument together before us
when it was pointed out that the wife’s appeal from the

(1) 119321 S.CR. 541.
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judgment of December 3, 1953, would raise merely the ques-
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tion as to whether that judgment was the order the Court Boyzowycs

of Appeal should have made. As our powers would be
limited to demdmg that point, it was deemed advisable that
we should exercise the jurisdietion given us by s-s. (1) of

AND
‘GADZIALA
v,

BoyxowycH

s. 41 of the Supreme Court Act to give leave to appeal from Kerwin CJ.

any final “or other judgment” and which jurisdiction was
conferred by an amendment in 1949 subsequent to the
decision in the Harris case. Such leave was thereupon
granted.

In Smith v. Smith & Smedman (1) this Court decided
that by virtue of the English Law Act, R.S.B.C. 1948,
¢. 111, the law in force in British Columbia in divoree and
matrimonial causes is The Divorce and Matrimonial Causes
Act, 1867 (Imp.), as amended by 21-22 Viet. ¢. 108, and
that under that law proceedings in divorce in that province
are civil and not criminal in their nature and the standard
of proof of the commission of a marital offence, where no
question affecting the legitimacy of offspring arises, was
the same as in other civil actions, i.e., a preponderance of
evidence. The same rule applies in Ontario under the
Divorce Act (Ontario) R.S.C. 1952, ¢. 85,

Applying that test to the present appeal, the trial judge
charged the jury that the onus or burden of proof was upon
the plaintiff to establish that adultery took place by a pre-
ponderance of credible evidence. His subsequent remarks
contain nothing to detract from that statement and in fact
he added that “caution is always necessary before finding
that it was committed”. In my opinion the trial judge’s
charge was correct and therefore the wife’s appeals to this
Court should be dismissed with the usual order as to costs
in the case of a married woman.

An additional question was raised by the appellant
Gadziala. The plaintiff testified that his wife had admitted
to him having committed adultery with Gadziala. This was
denied by the wife, but the point is made that the trial
judge should have instructed the jury that any admission,
even if made, was no evidence against Gadziala, and, in any
event, that it was not evidence of the truth of the statement
allegedly made. The trial judge did neither of these. The
decision of this Court in Welstead v. Brown (2) was relied

(1) [19521 2 S.CR. 312. (2) 19521 1 S.CR. 1.
53856—5
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upon by the respondent, but in the view I take of the
matter nothing need be said about it except that it must not
be pressed too far. Having considered all the evidence, I
am of opinion that the provisions of s-s. (1) of s. 28 o The
Judicature Act, R.S.0., 1950, ¢. 190, apply since there was
no substantial wrong or miscarriage of justice. The anpeal
by ‘Gadziala should be dismissed with costs.

Raxp J.:—This is an appeal by both the responden? and
the co-respondent in an action for divorce and eriminal con-
versation. For the respondent the substantial ground urged
was that the charge was inadequate as to the degree of nroof
necessary to establish adultery. I agree with the reasons
given by Roach J.A., speaking for the Court of Appeal, in
his rejection of that ground. Although the charge, ir. this
respect, was somewhat spare, what was stated was accarate
and, if anything, more favourable to the respondent than
was required.

The respondent’s appeal must, therefore, be dism’ssed,
but I think it desirable to add a few observations ¢n the
criticism by Roach J.A. of certain language in the judgment
of Dixon J. (now C.J.) in Briginshaw v. Briginshaw (1),
quoted in part in Smith v. Smith and Smedman (2), to this
effect:—

Except upon eriminal issues to be proved by the prosecution, it is
enough that the affirmative of an allegation is made out to the reasonable
satisfaction of the tribunal, But reasonable satisfaction is not a state of
mind that is attained or established independently of the naturs and
consequence of the fact or facts to be proved. The seriousness of an
allegation made, the inherent unlikelihood of an occurrence of a given
description, or the gravity of the consequences flowing from a par-icular
finding are considerations which must affect the answer to the question
whether the issue has been proved to the reasonable satisfaction of the
tribunal. In such matters “reasonable satisfaction” should not be prcduced
by inexact proofs, indefinite testimony, or indirect inferences.

Roach J.A. comments in these words:—

With respect I prefer to state the proposition thus, that the nature
of the fact in issue rather than the gravity of the consequences flowing
from a finding that the fact has been proved is the determining factor

+ which requires the tribunal to be charged as Cartwright J. says, and as

I agree, it should be charged. The proposition thus stated avoids what I
respectfully suggest would appear to be a conflict between the propcsition
as stated by Cartwright J. and the fundamental principle that the tr’bunal
in reaching its decision should be guided by the evidence alone and not

by the results of its finding.

(1) (1938) 60 C.L.R. 336. (2) 119521 2 S.C.R. 312 at 332.
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But what is the “nature” of the fact in issue? That fact 1955
may have physical, religious, moral, ethical, social, legal or Bovzowycs
other characteristics and implications and its “nature”, in (2%
the sense in which acts are weighed and judged by a com- .
munity, cannot escape the influence of most of these con- BOYKO_WYCH
stituent senses of the civilized human intelligence by which Rand J.
judgment is made. The physical act in question here, in
the absence of the other qualifying factors, would be
denuded of its significance to the law; and it is only in
relation to these norms and the consequential effects of
their operation that its character or nature can be fully
apprehended. Our everyday judgments are reached after
weighing circumstances on the scales of experience, but in
the presence of these characterizing consequences; and the
heavier they are, the clearer must be the evidence to tip the
scale into persuasion. This is by no means the same as per-
mitting one’s decision on a fact to be affected by a belief,
say, as to the nature of a particular punishment annexed to
it or by taking into account the latter as itself an item of
the circumstances. But to say that the degree of social
consequence does not indirectly reflect the quality and
characteristics of the act given it by these factors and thus
influence the degree of proof we demand for decision seems
to me to contradict our daily experience.

The ground raised on behalf of the co-respondent is that
certain oral admissions by the respondent which the hus-
band testified to have been made to him and which, admis-
sible against the wife, were not evidence against him, had
not been the subject of a direction to the jury to that effect.
To this there are two answers: a repetition of the evidence
of these statements was brought out in cross-examination
of the husband by counsel for the co-respondent; and no
request was made to the trial judge to give any such direc-
tion, although ample opportunity had been afforded counsel
to do so. On this latter point it is sufficient to cite Thomp-
son v. Fraser Companies Ltd. (1) following what was said
in Newill v. Fine Art & General Insurance Co. (2), by Hals-
bury, L.C. at p. 76; and there are no circumstances here
calling for a discretionary indulgence to the co-respondent.

(1) [1930] S.C.R. 109 at 118. (2) [18971 A.C. 68.
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It seems to be uniformly accepted that such adm:ssions

— . . .
Bovrowycu cannot be used against the co-respondent: Harris v. Harris
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Rand J.

(1); Morton v. Morton et al. (2). In Welstead v. Brown
(3), Cartwright J., speaking also for Taschereau and Locke,
JJ., on the authority of the Aylesford Peerage case (4), held
similar statements by a wife to be admissible and this was
referred to by Roach J.A. as supporting the admission of
those made in this case. But there, the wife, as a w:tness,
had confirmed her admissions, which thereupon b2came
evidence of consistency and so far corroborative. I do not
take that decision as an authority here. I may okserve,
also, that it should be kept in mind that to the hearsay rule
there are special exceptions in pedigree cases and that it is
unsafe to rely upon them in other proceedings.

The appeal of the co-respondent must, likewise, be dis-
missed, and in both cases, with costs.

Krrrock J.:—In my opinion, the charge of the learned
trial judge is not open to the objection that it does not com-
ply with the decision of this Court in Smith v. Smith and
Smedman (5). I therefore think that the appeal of the
female appellant fails.

As to the appeal of Gadziala, what is complained of is
failure on the part of the learned trial judge to charge the
jury on that issue with respect to the evidence cf the
respondent as to admissions made to him by his wife, in
respect of which counsel for Gadziala cross-examined.
Whether or not counsel went beyond what is allowable
within the principle followed in Gabriel v. Eliatamby (6),
need not be determined, as no objection was made on behalf
of Gadziala to the learned judge’s charge. In the light of
the judgment of Lord Halsbury L.C., in Newill v. Fine Art
and General Insurance Company (7), at 76, the appellant is
not entitled to a new trial. The appeal should be dismissed
with costs.

Lockr J.:—In this action the respondent claimed a
divorce from his wife- on the ground of her adultery with
the appellant Gadziala and damages against the latter for

(1) 19311 4 DLR. 933. (4) (1885) 11 App. Cas. 1.
(2) 119371 P. 151, (5) 119521 2 S.CR. 312.
(3) 19521 1 SCR. 1. (6) 19261 A.C. 133.

(7) 118971 A.C. 68.
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alienation of her affections and for eriminal conversation. 13?2
The joinder of these causes of action was authorized by an Boyxowvcn
ez-parte order made under the powers conferred by Rule 1 4™
of the Matrimonial Causes Rules. Upon the issues raised v.

by the pleadings, the jury found in favour of the respondent Borxowycu
and the appeals made to the Court of Appeal were L‘lc_lie_ J.
dismissed. ‘

There was ample evidence upon which, if they chose to
believe it, the jury might properly find that the wife had
committed adultery with the appellant Gadziala.

The appeal of Gadziala is based upon the failure of the
learned trial judge, when charging the jury, to instruct them
as to the admissibility and the relevance of evidence given
by the respondent at the hearing as to admissions made to
him by his wife.

The respondent gave evidence that she had orally

admitted to him that she had committed adultery with
Gadziala and had referred to the latter as her real husband.
The wife and the appellant Gadziala were each represented
by counsel and while, of course, there could be no objection
to the evidence on behalf of the wife, counsel for Gadziala
did not object that it was either wholly inadmissible as
against Gadziala or at least admissible only for a limited
purpose. The respondent, a Ukrainian who spoke broken
English, was thereafter cross-examined by counsel for
Gadziala and was asked what he had intended to do with
the room in his house which had been oceupied by Gadziala
up to the time when the latter moved elsewhere, and to this
question the answer made was:—

My wife moving one back (sic) in his same place, and I say “what is
the idea?”, and my wife says, “I am going to sleep in the same place
where my true husband sleep”, and T said, “Who is your husband?” and
she said, “Albert Gadziala.”

Later the respondent was questioned, apparently on the
issue of alienation, whether he had been happy with his
wife until the time the respondent had moved away, to
which he answered:—

I am not happy because my wife say I am not husband; Albert
Gadziala her husband. How am I going to be happy that time? (sic)
My life is broke—breaking to pieces.

No objection was made to either of these answers as
being not responsive to the question.
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Both of the appellants gave evidence, both 'deny-ing the
allegations of adultery, and the wife denied having made
the admissions to which reference has been made above.

When the learned trial judge delivered his charge to the
jury, he commenced by informing them as to the nature
of the issues which they were required to consider. In
charging them upon the issue between the respondent and
his wife as to his right to a divorce, he said, referring to
the evidence, that the respondent relied in part on his wife’s
admission that she had slept with Gadziala and that she had
said that the latter was her husband. After reviewing the
evidence directed to that issue, he charged the jury upon
the issue of criminal conversation and alienation of the
wife’s affections. In the course of this portion of the
charge no reference was made to the admission of the wife.

After the jury had withdrawn, counsel were asked if they
had any objections to the charge. Counsel for Gadziala
objected to part of the charge but said nothing on the cues-
tion of the admissibility or the effect of the admissiors by
the wife to which I have referred.

In a situation such as arose at the trial, it was an obvious
disadvantage to the appellant Gadziala that the causes of
action asserted against him should be tried together with
that asserted against the wife. There is, however, nothing
in the record to suggest that any application was made
prior to the hearing for a severance or a direction that there
be separate trials. Any risk that the joinder entailed was
assumed by the appellant Gadziala. I think that the proper
inference to be drawn from the course of the trial and the
failure to draw the attention of the trial judge to what is
now complained of as non-direction is that counsel for
Gadziala was willing to have the issues against the latter
decided upon the evidence as it stood, relying upon the
denials of both appellants as to the truth of the alleged
admisgions. ’

In these circumstances, it is, in my opinion, not open to
the appellant Gadziala to complain of the alleged non-direc-
tion. I think the principle to be applied is that referred
to by Duff J. (as he then was) in Scott v. Fernie Lunber
Co. (1) at p. 96 where, referring to the long standing rule

(1) (1904) 11 B.C.R. 91.
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which holds a litigant to a position deliberately assumed by lf?f

his counsel at the trial, that learned judge said:— BoYEOWYCH
The rule is no mere technicality of practice; but the particular G.:;;];ALA
application of a sound and all important maxim—that litigants shall not .

play fast and loose with the course of litigation—finding a place one BoyxowycH
should expect, in any enlightened system of forensic procedure. LTJ
ocke J.

The rule thus stated was approved in the judgment of
the majority of this Court in Spencer v. Field (1).

As the objection on the part of the appellant Gadziala is
as to non-direction, the prineiple stated by Lord Halsbury
L.C. in Nevill v. Fine Art and General Insurance Company
(2), is, in my opinion, also applicable.

I would dismiss these appeals with costs.

CarrwrigHT J.:—The nature of this action and the
orders granting leave to appeal to the appellant Magda
Boykowych are described in the reasons of my Lord the
Chief Justice.

The grounds of appeal relied upon in the Court of
Appeal (3) are summarized in the reasons of Roach J.A. as
follows:—

1. That the learned trial judge erred in his charge to the jury as to
the degree of proof necessary to prove adultery.

2. That there was insufficient evidence to prove adultery, and the
jury’s finding of adultery was perverse.

3. That evidence of admissions of adultery made by the wife, not in

the presence of the defendant Gadziala were not admissible as against
him, and the trial judge erred in not so directing the jury.

Before us counsel for the appellants relied chiefly upon
the first and third of these grounds.

As to the first ground of appeal, the applicable law is
conecisely stated in the following paragraph in the judgment
of my brother Locke, speaking for the majority of the
Court in Smith v. Smith and Smedman (4) at 330:—

The question we are to determine in the present matter is restricted
to the standard of proof required in divorce proceedings in British Colum-
bia, where the issue is as to whether adultery has been committed. No
question affecting the legitimacy of offspring arises. The nature of the
proof required is, in my opinion, the same as it is in other civil actions.
If the court is not “satisfied” in any civil action of the plaintiff’s right to
recover, the action should fail. The rule as stated in Cooper v. Slade (5),
is, in my opinion, applicable.

(1) [19391 S.CR. 36 at 42. (3) [19531 O.R. 827 at 829.
(2) [18971 A.C. 68 at 76. (4) 119521 2 S.CR. 312.
(5) (1858) 6 HL.C. 746.
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353 In my opinion there is no difference between the law of
Borrowycr British Columbia and that of Ontario in this matter, and
s the fact that in the case before us a claim for damages for
Bovavon criminal conversation was joined with that for divoree does
not alter the standard of proof required. The charge of

Cartwright J. the learned trial judge in so far as this first point is con-
cerned appears to me to have been a sufficient statement of

the law.

As to the second ground of appeal, the relevant evidzance
is summarized in the reasons of Roach J.A. and I agree with
his conclusion that it was sufficient to support the jury’s
finding that adultery had been committed.

As to the third ground of appeal, the respondent tasti-
fied:—(i) that after he had given Gadziala notice to quit .
and Gadziala had moved out, the respondent’s wife went
to sleep alone in the room which Gadziala had previously
occupied and said to the respondent:—“Don’t bother m2 no
more. You are not my husband. My husband is Albert
Gadziala”; (ii) that on the same occasion she said:—*“I lay
down and I put my back in the same place as my huskand
sleep—Albert Gadziala””; (iii) that after his wife had gone
to live in the same house with Gadziala she telephoned him
and said:—“I want to tell you something. Don’t bosher
me any more because my husband be Albert Gadziala. I
live with him and I sleep with him like man and wife.”
The appellant wife denied having made any of these state-
ments. The appellant Gadziala was not present when they
were said to have been made.

The evidence of the respondent that these statements
were made was, of course, admissible for all purposes as
against the appellant wife. In my opinion, it was admis-
sible against the appellant Gadziala but for a limited pur-
pose only, that is as forming part of the res gestae and
constituting relevant items of circumstantial evidence
accompanying and of assistance in explaining the acts of
the appellant wife in leaving her husband’s bed anc in
leaving his home and going to live in that of Gadziala.
The evidence appears to me to fall within the reasoning of
the judgment of the majority of the Court in Welstead v.
Brown (1), at pages 19 and 20, dealing with the first of the

(1) [1952] 1 S.CR. 1.
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two grounds on which the statement of the plaintifi’s wife E*ff
in that case was held to be admissible although made in Boyxowycn

the absence of the defendant. G tA
As this evidence was, as against Gadziala, admissible for BovEenvca
this limited purpose only, it was the duty of the learned — —
trial judge to make this clear to the jury and particularly CartvrightJ.
to point out to them that if they believed the statements
were made they were not to take them as direct evidence of
the truth of the statement of fact that the appellant wife
had slept with Gadziala. With the greatest respect, I am
unable to agree with the view of Roach J.A. that the
learned trial judge adequately performed this duty. How-
ever, notwithstanding the failure to give a proper direction
on this point, on a consideration of the whole record, I agree
with the conclusion of my Lord the Chief Justice that there
was no substantial wrong or miscarriage.
I would dispose of these appeals as proposed by my Lord
the Chief Justice.
Appeals dismissed with costs.
Solicitors for the appellant, Magda Boykowych: Day,
Wilson, Kelly, Martin & Morden.
Solicitors for the appellant, Albert Gadziala: Chappell,
Walsh & Morrison.
Solicitors for the respondent: Jackson & Cuttell.
THE STEEL COMPANY OF CANADA} AppELLANT: 1954
LIMITED (Defendant) ............. T 0w
AND 1955
_
*Jan.25

HER MAJESTY THE QUEEN (Plaintiff) .RESPONDENT. ——

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Tazation—Sales tax—Meaning of term “F.O.B. Hd. of Lakes”—Whether
delivery of the goods—Whether property passed to purchasers—
Special War Revenue Act, R.8.C. 1927, c. 179, s. 86(1)—Sale of Goods
Act, RS.M. 1940, c. 185, ss. 18, 20, 83(1).

The appellant, a Montreal manufacturer, received orders for the purchase
of unascertained goods from buyers in Western Canada. The orders

*PrEsENT: Xerwin CJ. and Taschereau, Locke, Fauteux and
Abbott JJ.
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had been placed and accepted at the sales office of the appelsnt at
Winnipeg, In accordance therewith, the goods were delivered to a
steamship carrier at Montreal for shipment. The invoices stowed
that they were to be shipped from Montreal by the carrier to the head
"of the lakes when navigation opened and by rail from there to their
destination. The freight was to be collect, but the invoices were
marked “F.OB. Hd. of Lakes” and showed that the freight from
Montreal to the head of the lakes was to be deducted from the sale
price. The bills of lading, obtained by the appellant and forwarded
to the purchasers, showed that the goods were appropriated to the
several contracts. The goods were destroyed by fire while in the
carrier’s possession in Montreal awaiting shipment.

The Crown’s claim for sales tax on the price of the goods was based on
s. 86(1) (a) of the Special War Revenue Act, R.S.C, 1927, c. 179, which
provided that sales tax was payable in respect' of goods when they
were delivered to the purchasers or when property in them passed
to the purchasers, The Exchequer Court maintained the Crown’s
claim.

Held (Abbott J. dissenting), that the appeal should be allowed.

Per Kerwin CJ. and Fauteux J.: The presence in the invoices of the
words “F.0.B. Hd. of Lakes” brings the case within the opening part
of 8. 20 of the Manitoba Sale of Goods Act, RS.M. 1940, =. 185
which applies to the contracts between the appellant end its cus-
tomers: “Unless a different intention appears . ..”. The circumstances
do not take it out of the general rule, as stated in the 8th editicn of
Benjamin on Sale page 691, that the property passes only wher the
goods are put on board.

Even if it could be said that there had been no physical delivery, the
second proviso of 8. 86(1) of the Special War Revenue Act does not
apply, since the propérty did not pass to the purchasers.

Per Taschereau and Locke JJ.: Liability for the tax would attach only
when the goods were delivered in accordance with the contracts or
the property in them passed to the purchasers and they became l:able
to payment of the purchase price. Here there was no delivery and
the purchasers had not become liable. The evidence adduced by the
Crown proved that the sales were made F.0.B. Port Arthur or Fort
William, terms which have an accepted legal meaning: Wimble v.
Rosenberg (1913) 3 K.B. 743, Benjamin on Sale, 8th Ed. p. 691: Maine
Spring Co. v. Sutcliffe (1917) 87 LJK.B. 382. In view of the terms
of the contracts the matter was not affected by s. 33(1) of the Mani-
toba Sale of Goods Act.

Per Abbott J. (dissenting): The delivery by the appellant to the carrier
was a delivery to such carrier as agent of the buyer within the
meaning of s. 86(1) (a) of the Special War Revenue Act. The use of
the term “F.0.B.”, in this case, merely conditioned one of the zon- -
stituent elements in the sale price.

APPEAL from the judgment of the Exchequer Court of
Canada, Thorson P. (1), maintaining the Crown’s claim
for sales tax under the Special War Revenue Act, R.5.C.
1927, c. 179.

(1) 19531 Ex. C.R. 200,
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H. Hansard, Q.C. for the appellant.
J. A, Prud’Homme, Q.C. for the respondent.
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The judgment of Kerwin C.J. and Fauteux J. was TrE &EE X

delivered by:—

Trae CHIEr JusTice:—The respondent claims from the
appellant, The Steel Company of Canada, Limited, a sales
tax on the sale price of certain goods manufactured by the
appellant in Montreal and delivered by it to Canada Steam-
ship Lines Limited for shipment to various companies
beyond the Head of the Lakes. While in the possession of
the Steamship Company in Montreal the goods were
destroyed by fire and the appellant contends that no tax
became payable under the relevant statutory provision,
s. 86(1) of The Special War Revenue Act, R.S.C. 1927,
c. 179, as amended by c. 45 of the Statutes of 1936:—

86. (1) There shall be imposed, levied and collected a consumption or
sales tax of eight per cent on the sale price of all goods,—
(a) produced or manufactured in Canada, payable by the producer
or manufacturer at the time of the delivery of such goods to the
purchaser - thereof. '

Provided that in the case of any contract for the sale of goods wherein

it is provided that the sale price shall be paid to the manufacturer or
producer by instalments as the work progresses, or under any form of

conditional sales agreement, contract of hire-purchase or any form of

contract whereby the property in the goods sold does not pass to the
purchaser thereof until a future date, notwithstanding partial payment
by instalments, the said tax shall be payable pro tanto at the time each
of such instalments falls due and becomes payable in accordance with the
terms of the contract, and all such transactions shall for the purposes o
this section, be regarded as sales and deliveries.

Provided further that in any case where there is no physical delivery
of the goods by the manufacturer or producer, the said tax shall be pay-
able when the property in the said goods pagses to the purchaser thereof.

The records of the appellant were destroyed in the usual
course of business, so that the orders for the goods in ques-
tion could not be produced at the trial. However, from the
examination for discovery of C. E. Taggart, the appellant’s
Divisional Supervisor of Invoices and Claims, and his letter,
which, by consent, is to be treated .as part of his examina-
tion, it appears that all the goods were ordered by the
various purchasers from the office of the appellant at
Winnipeg, Manitoba, and there accepted by it. S. 18 and

53857—13
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1955 the relevant parts of s. 20 of The Sale of Goods Act, R.S.M.

Sremr, Co. 1940, c. 185, must therefore be considered:—
or CANADA

T, 18. Where there is a contract for the sale of unascertained goods no

v. property in the goods is transferred to the buyer unless and until the
- THE QUEEN goods are ascertained.

Kerw—in—-C.J. 20. Unless a different intention appears, the following are rules for
_ ascertaining the intention of the parties as to the time at which the
property in the goods is to pass to the buyer:

(e) Rule 5—Where there is a contract for the sale of unascertained
or future goods by description, and goods of that description
and in a.deliverable state are unconditionally appropriated to the
contract, either by the seller with the assent of the buyer, or by
the buyer with the assent of the seller, the property in the goods
thereupon passes to the buyer. The assent may be exprass or
implied, and may be given either before or after the appropriation
is made. Where, in pursuance of the contract, the seller delivers
the goods to the buyer or to a carrier or other bailee (waether
named by the buyer or not) for the purpose of transmission to
the buyer, and does not reserve the right of disposal, he is deemed
to have unconditionally appropriated the goods to the contract.

The contracts for sale were for unascertained goods, such
as nails, etc., but all such goods were appropriated tc the
several contracts by the appellant, since, as appears by an
admission filed at the trial, all the goods were identifiel by
marks, tags, or otherwise, as being the goods, wares and
merchandise consigrned to the consignees named in the bills
of lading and they were taken to the premises of the Steam-
ship Company, where the latter’s forms of bills of lading,
which had been filled in by the appellant, were signed by
the Steamship Company. The bills of lading were non-
negotiable and were issued in the names of the several
purchasers as consignees. The Steamship Company <ept
one and delivered two to the appellant which retained one
and sent the other to the purchaser with the appropriate
invoices.

In the invoices in addition to showing the name of the
purchaser, there was inserted in typewriting under ROUTE
(which was printed), “C.S.L. WHEN NAVIGATION
OPENS”, or something similar thereto. Under the printed
heading F.0.B. was typed “HD. of LAKES” or words to
the same effect. Under the printed heading FREIGHT
was typed the word “COLLECT”. The body of the invoice,
after showing the prices charged, credited an allowance for
freight, being the freight charged by Canada Steamship
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Lines, Limited, from Montreal to the Head of the Lakes; 1055
leaving a net amount upon which the 8% sales tax was Sceer Co.

computed and charged to the purchasers. OF %ATl;MA

I agree with the contention on behalf of the appellant ppy Gopmy
that, while it might have been argued that the goods were Kerom CJ
unconditionally appropriated to the contracts by the marks, ™
or tags, and by the delivery of them to the carrier, if
“F.0.B. HD. OF LAKES” had not appeared in the invoices,
the presence of these words brings the case within the
opening part of s. 20 of The Manitoba Sales of Goods Act
“Unless a different intention appears”. The authorities
justify the statement in the 8th edition of Benjamin in Sale,

p. 691:—

The meaning of these words (F.0.B.) is that the seller is to put the
goods on board at his own expense on account of the person for whom
they are shipped; delivery is made, and the goods are at the risk, of the
buyer, from the time when they are so put on board.

This does not mean that in all F.O.B. cases the property in
the goods contracted to be sold passes only when the goods
are so put on board, but the circumstances in the present
instance do not take it out of the general rule. The duty of
the appellant to pay the freight to the Head of the Lakes
is one that would usually accompany the obligation to put
the goods Free on Board.

Even if it could be said that there had been no physical
delivery of the goods, the second proviso in s-s. (1) of s. 86
of The Special War Revenue Act does not apply, because
the property in the goods did not pass to the purchasers.
The appeal should be allowed and the action dismissed
with costs throughout.

The judgment of Taschereau and Locke JJ. was delivered
by:—

Locke J.:—This is an appeal from a judgment delivered
in the Exchequer Court (1) by which the claim of the
Crown for sales tax and penalties under the provisions of
section 86(1) of the Special War Revenue Act (R.S.C. 1927,
c. 179) as finally amended by section 5 of chapter 45 of the
Statutes of 1936, was allowed.

The claim was advanced in respect of the sale of mer-
chandise manufactured by the appellant at or near

(1) [1953] Ex. C.R. 200.
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1955 Montreal in March and April 1944 to the J. H. Askdown

Stozt Co.  Hardware Co. Ltd., described as being of Winnipeg, to
oF %“Tl;f“’“ Marshall Wells Co. Ltd. of Port Arthur, Winnipeg and
Calgary, and Northern Hardware Co. Ltd. of Edmonton.
— " It was alleged in the information that delivery was made
LockeJ. {0 the respective purchasers on or prior to May 5, 1944,
in Montreal, by delivering the merchandise to Canada
Steamship Lines Ltd. as a public carrier for the account of
the purchasers, that bills of lading made to the order of
the purchasers were issued by the steamship company and
forwarded by the defendant to the purchasers and that the
property in the goods and merchandise passed to the pur-
chasers at or prior to their delivery to it at Montreal.
Other than the allegations that the purchasers were not
licensed manufacturers or wholesalers, within the meaning
of Part XIII of the Special War Revenue Act, all of these
allegations were put in issue by the Statement of Defence.
The appellant alleged that the merchandise referred to was
destroyed by fire on May 5, 1944, at the warehouse of the
Steamship Company. It was further alleged that all of
the merchandise had been sold upon terms that physical
delivery would be made by the appellant at specified points
f.o.b. and that no such delivery had been made at the time
the goods were destroyed. By way of reply, the respondent
denied that it was a term of the sale that delivery of the
merchandise should be made at specified points f.o.b.

V.
THE QUEEN

It was upon this record that the action went to trial.
Contrary to the practice of this Court, the proceedings at
the trial do not form part of the case filed and we are
accordingly without any record of what took place before
the learned President. The matter is of some importance
since findings of fact were made in the judgment delivered
which are not supported by the material contained in the
Case, which consists merely of what appears to be the com-
plete transcript of the examination for discovery of C. E.
Taggart, who described himself as Divisional Supervisor
“over invoices, claims, ete.” of the appellant compary, an
admission that the goods in question were destroyed by fire
at Montreal as aforesaid, that the practice of the Wirnipeg
sales office of the appellant when orders were received was
to acknowledge them, either by a postcard or letter, and
that the goods had been marked with identifying marks
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when delivered by the appellant to the steamship company
and copies of the invoices and bills of lading issued by the
steamship company in respect of the goods.

It was, in the state of the pleadings, an essential part of
the case for the Crown to show the terms upon which the
goods had been sold to these three companies and in deter-
mining the law applicable in the interpretation of the
respective contracts to show the place where the respective
agreements were made. From the meagre evidence avail-
able, it appears that the Ashdown Company’s main place
of business is in Manitoba; the Marshall Wells Company
apparently carries on business in Port Arthur, Winnipeg
and Calgary and the Northern Hardware Company at
Edmonton. Taggart had not taken any part in obtaining
any of the orders and was unable to produce any written
orders for the goods, if such were given, by any of the com-
panies and there is no evidence as to where the orders of
the Marshall Wells and the Northern Hardware companies
were given or accepted. As to the Ashdown Company, it
appears to have been assumed by him that they were given
either orally or in writing to the sales office of the appellant
in Winnipeg but, as to this, it is clear that he had no first
hand knowledge.

In the judgment of the learned President it is said that
the orders for the goods were placed with the defendant’s
sales office in Winnipeg. As Taggart said that he could not
swear that this was so in the case of the orders of the
Ashdown Hardware Company and there is no evidence at
all on the point in the case of the other two purchasers, I
must assume that these facts were admitted by counsel for
the appellant at the trial.

The only evidence as to the terms of the contract between
the appellant and these purchasers is that afforded by the
invoices, copies of which were filed as part of the case of
the Crown, and the inferences, if any, which are to be drawn
from the manner in which the bills of lading for the various
shipments were issued by Canada Steamship Lines Ltd.

In the case of the Ashdown Hardware Company, each of
the invoices shows that the goods were to be consigned to
it at Winnipeg, the freight to be collected from the con-
signee, the terms of sale being 2%—30 days and under the
designation F.O0.B. there appeared the words “Hd. of
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Lakes.” In the body of each of the invoices filed there
appeared either the words “allce. freight” or the words
“allce. freight Montreal to Head of Lakes”, and it is com-
mon ground that the figures shown under this designation
were for the freight charges of the Canada Steamship Com-
pany for transporting the goods from Montreal to either
Fort William or Port Arthur. In connection with the ship-
ments to the Ashdown Company, six bills of lading were
issued by the Steamship Company, each of which acknowl-
edged receipt of the goods consigned to the Ashdown Com-
pany in the case of one of the shipments at Port Arthur. one
at Fort William and four at Winnipeg. In connection with
the last named, the route was shown either “C.S.L. Port
Arthur and C.N.R.” or “C.8.L. Fort William and C.PR.”.
It appears from the evidence of Taggart that these respec-
tive bills of lading were prepared in the office of the appel-
lant for the purpose of expedition and signed in the offices
of the Steamship Company.

In the case of the sales to Marshall Wells Ltd. one invoice
shows the address of that company at Port Arthur and that
point was given as the destination of the shipment. As in
the case of the shipments to the Ashdown Company, the
freight was shown as being collect, the terms being the came
and “F.0.B. Hd. of Lakes” appearing in like manner. As
against the price of the goods there was shown an allowance
for freight, apparently to the Head of the Lakes. The
second shipment to that company showed the destination
as Calgary and the route Canada Steamship Lines to Fort
William and C.P.R. to destination. Part of this shipment
was wire and there was endorsed at the foot of the invoice
the words “Wire F.0.B. Hd. of Lakes, balance F.D.B.
Montreal.”

The bills of lading issued in respect of the Marshall Wells
shipments showed the destination of part of the goods as
Port Arthur, part as Winnipeg and part as Calgary. No
invoice was put in evidence as to the Winnipeg shipment.

In the case of the sale to the Northern Hardware Co. Ltd.
of Edmonton, the invoice showed the destination as the
latter place, the freight to be collect, the terms 2% 30 days
and a credit was given on the amount of the total invoice
under the heading of “Wire allce. freight Montreal to Hd
of Lakes.” In the space below the letters F.O.B. in the
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invoice, the words “see below” appeared and, at the foot of
the invoice, the following appeared “calks F.0.B. Montreal,
wire F.0.B. Hd. of Lakes.” The bills of lading. issued in
respect of this shipment showed the destination as Edmon-
ton and the route “C.S.L. to Fort William and C.P.R. to
destination.”

No question arises as to the portions of the shipments
consigned to Marshall Wells Limited and the Northern
Hardware Co. Ltd. which were sold F.0.B. Montreal, since
the liability to sales tax in respect of these goods was

admitted: the only question concerns the liability in respect
of the goods sold F.O.B. at the head of the Lakes.

It was shown that the goods required to fulfill the orders
were delivered to the Steamship Company’s dock in parcels
addressed to the consignees and were there awaiting ship-
ment when the fire took place which destroyed them.

Section 86(1) of the Special War Revenue Act as
amended by c. 45 of the Statutes of 1936, in so far as it
affects the present matter, reads as follows:—

86. (1) There shall be imposed, levied and collected a consumption or
sales tax of eight per cent on the sale price of all goods,—

(a) produced or manufactured in Canada, payable by the producer or
manufacturer at the time of the delivery of such goods to the
purchaser thereof.

..............................................................

Provided further that in any case where there is no physical delivery
of the goods by the manufacturer or producer, the said tax shall be payable
when the property in the said goods passes to the purchaser thereof.

The section appeared in the Special War Revenue Act,
Part XIII, under the heading “Consumption or Sales Tax.”
As it appeared in ¢. 179, R.S.C. 1927, clause (a) read:—

(a) produced or manufactured in Canada, payable by the producer
or manufacturer at the time of the sale thereof by him.

The section did not include the second sentence above
quoted from the 1936 amendment. It was thus made per-
fectly clear, if there could have been any doubt on the sub-
ject, that delivery of the goods or the passing of the
property to the purchaser was a pre-requisite to liability for
the tax. ,

The tax is a sales tax and not a tax upon contracts of
sale which are not carried out. Liability does not, in my
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opinion, attach unless and until the goods sold are delivered
or the property in them passes to the purchaser and the
latter becomes liable to payment of the purchase prize.

In the present matter the purchasers did not, in my
opinion, become liable to pay the purchase price. The sec-
tions of the Manitoba Sale of Goods Act, which are referred
to in the judgment appealed from as to the time when the
property in unascertained goods which are the subject of
sale passes, are prefaced by the words “unless a different
intention appears.” Here a different intention does appear.
The intention of the parties is made manifest by the terms
of the contract and the Steel Company as vendor could
have no claim for the purchase price from any of the pur-
chasers until its part of the bargain was carried out.

As 1t is pointed out by Hamilton L. J. (afterwards Lord
Sumner) in Wimble v. Rosenberg (1), the mercantile rean-
ing of the words “free on board” has long been settled. It
18 unnecessary, in my opinion, to refer to the decided cases
in which this has been done since the result of them appears
to me to be accurately stated in the following passage
appearing at page 691 of the 8th Edition of Benjam:n on
Sale:—

In many mercantile contracts it is stipulated that the seller shall
deliver the goods “f.0b.” ie., “free on board”. The meaning of these
words is that the seller is to putf the goods on board at his own expense
on account of the person for whom they are shipped; delivery is made,
and the goods are at the risk, of the buyer, from the time when they are
so put on board.

In a contract of sale “ex ship,” the seller makes a good delivery if
when the vessel has arrived at the port of delivery, and has reached
the usual place of delivery therein for the discharge of such goods, h2 pays
the freight, and furnishes the buyer with an effectual direction to the
ship to deliver.

In Kennedy’s work on Contracts of Sale C.L.F., at page 9

the learned author says in part:—

The c.if. contract is to be distinguished from other forms of contract
for the sale of goods sent overseas. Of these the most common ace the
f.0b. (free on board), “ex ship” and “arrival” contracts. Under the normal
f.0.b. contract the seller has to put the goods on ship at his own expense,
whereupon the seller’s contractual liability ceases, delivery is corncplete,
and the property and risk in the goods (unless by the special terms of
the contract they have already passed) pass to the buyer, who bezomes
responsible for freight and all subsequent charges.

(1) (1913) 3 K.B. 743 at 759.
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In the case of two of the parcels of goods consigned to
the Ashdown Company and two of those to Marshall Wells
Ltd., the obligation of the Steel Company of Canada,
according to the documents, was to deliver them f.o0.b. at
either Port Arthur or Fort William, which would have
required that company at the time of the arrival of the
goods at that port to furnish the buyer with an effectual
direction to the ship to deliver. In the case of the remain-
ing shipments to these two companies and of the shipment
to the Northern Hardware Company, the seller’s obligation
was to deliver the shipments f.0.b. the designated rail car-
riers at one or other of these ports. Had any of the ship-
ments been lost while being carried from Montreal to the
Head of the Lakes, the loss would have fallen upon the Steel
Company.

The claim of the Steel Company against these purchasers,
if it had been necessary to resort to action, would have been
for goods sold and delivered. The delivery, in order to
sustain the cause of action, would have to be at the point
designated by the contracts in the absence of any arrange-
ment altering the terms. Any such action by the Steel
Company against any of the purchasers would necessarily
fail since there was no such delivery, the carrying out of
the sale being frustrated by the destruction of the goods
at Montreal.

As pointed out by Bailhache, J. in Maine Spinning Co. v.
Sutcliffe (1), a term of a contract for the sale of goods as
to the mode of delivery is not entirely for the benefit of
either party to the contract, and neither can waive it with-
out the consent of the other; it is a part of the contract
which has to be fulfilled by the seller making delivery at
that particular place and by the buyer receiving delivery
there. In that case, where by the terms of the contract the
goods were to be delivered f.0.b. Liverpool, the buyer con-
tended that he was entitled to waive this term and take
delivery before they were received at Liverpool, or at Liver-
pool on rail instead of on board ship. Bailhache, J., holding
that one party to such a contract could not waive a term
of the contract without the consent of the other, dismissed
the action. This decision, which has been repeatedly
referred to and the accuracy of which has never been

(1) (1917) 87 LJK.B. 382.
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doubted, would be an answer, in my opinion, to any claim
by the purchasers in the present matter if they had scught
to compel delivery at Montreal, a claim which migkt be
properly asserted by them if the argument which succeeded
in this matter at the trial were to be sound. Since a pur-
chaser cannot compel a delivery elsewhere than at the
place specified for delivery in an f.0.b. contract, is it to be
said that the vendor, on his part, can enforce payment
otherwise than after delivery in accordance with its te-ms?

While the case for the Crown, proven by the documrents
to which I have referred, showed that the sales were f.0.b.
Head of Lakes, we have been asked to infer that, in reslity,
this was not so and that there was simply an arrangernent
between the parties whereby the seller absorbed part of the
freight charges, the balance to be paid by the purchasers.
But this would be mere speculation with nothing to support
it. It is not the funection of this Court to indulge in
speculation as to the nature of the contracts which the
parties intended to enter into, but rather to construe the
contracts which, it was proved, they in fact made.

As to the argument based on section 33(1) of the Sale of
Goods Act, it is sufficient to say that its provisions must be
applied subject to the express terms of the econtracts of sale.
To do otherwise would be to fail to give effect to any f.o.b.
contract which provided for delivery elsewhere than at the
place where the carriage commenced.

I am unable, with respect, to agree with the opinion of
the learned trial Judge that the Sale of Goods Act of Mani-
toba, agsuming it applies, affected either the question as to
whether delivery had been made or the property had passed
since those questions depend upon the construction of the
contracts put forward by the Crown as those between the
seller and the purchasers.

I would allow this appeal, with costs, and dismiss the
action.

Assort J. (dissenting) :—This is an action by the Crown
to recover consumption or sales tax on the price of certain
nails and other metal goods manufactured by the appellant
and sold to various purchasers in Western Canada.
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The facts are fully set forth in the judgment of the
President of the Exchequer Court (1) and are not in
dispute.

Appellant had received orders from certain hardware
firms in Western Canada for nails and other supplies to be
manufactured and shipped from its Montreal plant. The
orders were accepted, the goods were manufactured,
appropriated to the orders in question, packaged, and
delivered by appellant to the Canada Steamship Lines at
Montreal to be shipped via that line to the head of the
Lakes and thence by rail to the various destinations in
Western Canada. The goods were destroyed by fire while
in the possession of Canada Steamship Lines and before
they had left Montreal.

The Steamship Company, at the time of receiving the
goods from appellant, issued non-negotiable bills of lading
in the name of the purchasers, kept one copy, delivered two
others to the appellant, which kept one copy and sent the
third with the invoice to the consignees in Western Canada.
Details of the sales are set out in invoices dated from
March 14, 1944, to April 14, 1945.

Under the heading “Route” the invoices carried the fol-
lowing notations, namely, “CSL when navigation opens” or
“Canada Steamship Lines Ltd.” or “Canada Steamship
Lines” or “CSL & Rail” or simply “CSL”. All the goods
were to be shipped when navigation opened. Under the
" heading “F.0.B.”, the invoices carried the notation “Hd. of
Lakes” and in addition two of them earried the notation
“Montreal” with respect to a certain class of merchandise
included in those two invoices. All the invoices called for
the freight to be “collect” but there was also an item in each
providing for freight allowances under various captions,
namely, “Allce. Freight Montreal to Head of Lakes” or
simply “Allce. Freight”. In each case the amount of the
allowance was deducted from the price of the goods. Sales
tax was calculated on the net amount after making such
deduction. It must be assumed therefore that such net
amount represented the sale price of the goods. In one of
the invoices where a portion of the goods covered by that
invoice was stated to be sold “F.0.B. Montreal”, a freight

(1) 119531 Ex. C.R. 200.
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allowance covering freight to Winnipeg was deducted vshile,
in the other, no freight allowance was given with respect to
the goods covered by that part of the invoice.

The trial judge found that the contracts between anpel-
lant and the customers were made in Winnipeg and that
the law applicable to them is the law of Manitoba as found
in The Sale of Goods Act, R.S.M. 1940, chapter 185. This

finding appears to have been accepted by both parties.

The Crown claimed tax under section 86(1) of the Srecial
War Revenue Act (now the Ezxcise Tax Act, R.S.C. 1927,
c. 179, as amended in 1936, Statutes of Canada, 1936, ¢. 45),
the relevant part of which reads as follows:—

86(1) There shall be imposed, levied and collected a consumpt.on or
sales tax of eight per cent on the sale price of all goods—

(a) produced or manufactured in Canada, payable by the producer
or manufacturer at the time of the delivery of such goods to the purchaser
thereof.

Provided that in the case of any contract for the sale of goods wherein
it is provided that the sale price shall be paid to the manufactu-er or
producer by ingtalments as the work progresses, or under any fo-m of
conditional sales agreement, contrmact of hire-purchase, or any form of
contract whereby the property in the goods sold does not pass to the
purchaser thereof until a future date, notwithstanding partial payment by
instalments, the said tax shall be payable pro tanto at the time ezch of
such instalments falls due and becomes payable in accordance with the
terms of the contract, and all such transactions shall for the purposes of
this section, be regarded as sales and deliveries.

Provided further that in any case where there is no physical delivery
of the goods by the manufacturer or producer, the said tax shall be
payable when the property in the said goods passes to the purshaser
thereof,

The Crown contended that delivery of the goods by the
appellant to the Canada Steamship Lines as carrier was
delivery of the goods to the purchaser within the meaning
of paragraph (a) of said section 86(1), or, alternatively,
that the property in the goods had passed to the purchaser,
and that consequently the second proviso to section 86(1)
was applicable.

Appellant contested the claim for tax on the ground that
under the terms of the contracts in question, and in par-
ticular as a result of the inclusion of the term “F.0.B. Hd.
of Lakes” in the invoices, delivery of the goods was to take
place at the head of the Liakes; that the goods having been
destroyed by fire while in the shed of Canada Steamship:
Lines at Montreal, there was never any delivery of the
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goods to the purchaser, and that it was a condition of the
contract that the property in the goods should not pass to
the purchaser until they had been delivered at the head of
the Lakes.

This interpretation of the term “F.0.B. Hd. of Lakes”
was rejected by the trial judge and I think he was right in
doing so. The learned judge took the view, however, that
in the circumstances of the case, delivery to the carrier,
while delivery to the purchaser, was a constructive or
“deemed” delivery within the meaning of section 33(1) of
the Manitoba Sale of Goods Act, which is in identical terms
to section 32(1) of the Sales of Goods Act, 1893, in England.

On this assumption that the delivery of the goods to
Canada Steamship Lines was a constructive or deemed
delivery, and relying upon the decision of the Privy Council
in The King v. Dominion Engineering Company, Limited
(1), the learned judge held that there was no physical
delivery of the goods to the purchaser within the meaning
of paragraph (a) of section 86(1) of the said Act.

He held however, that the property in the goods referred
to had passed from the appellant to the several purchasers,
at the latest, at the time of delivery of the goods to Canada
Steamship Lines, and that the appellant was therefore
liable for the tax claimed, under the terms of the second
proviso to the said section 86(1).

Since I am of opinion that there was actual physical
delivery of the goods in question to the purchaser, it follows
that in my view the decision of the Privy Council in The
King v. Dominion Engineering Company, Limited is not
applicable.

With respect I do not agree with the view expressed by
the trial judge that delivery to a carrier within the terms
of section 33(1) of the Manitoba Act constituted a con-
structive delivery. Under that section there is merely a
presumption created, which may be rebutted, that delivery
to a carrier is delivery to such carrier as agent of the buyer;
See Benjamin on Sale, 8th ed. pp. 737-8.

In the case at bar, therefore, unless this presumption was
rebutted, delivery to Canada Steamship Lines was delivery
to the buyer. The learned trial judge found that it had not
been rebutted and I share his view as to this.

(1) 119471 1 DLR. 1.
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Appellant’s case really turns upon the construction to be
placed upon the term “F.0.B. Hd. of Lakes”. As to this
I am in agreement with the conclusions reached by the
learned trial judge. The term “F.0.B.” at specified point
does not necessarily imply that delivery is to take place and
the property in the goods to pass at such point. See Win-
nipeg Fish Company v. Whitman Fish Company (1) and
Stephens Bros. v. Burch (2).

As Hamilton L.J. said in Wimble, Sons & Co. v. Bosen-
berg & Sons (3):

‘It is well settled that, on an ordinary f.ob. contract, when “free on
board” does not merely condition the constituent elements in tke price
but expresses the seller’s obligations additional to the bare barzain of
purchase and sale, the seller does not “in pursuance of the coniract of
sale” or as seller send forward or start the goods to the buyer at all
except in the sense that he puts the goods safely on board, pays the
charge of doing so, and, for the buyer’s protection but not under a man-
date to send, gives up possession of them to the ship only uron the
termg of a reasonable and ordinary bill of lading or other contract of
carriage. There his contractual liability as seller ceases, and delivery to
the buyer is complete as far as he is concerned.

In my view the words “F.0.B. Hd of Lakes” used :n the
invoices under consideration “merely condition the con-
stituent elements in the price”, to borrow the phrase used
by Hamilton L.J. which I have just quoted.

If this were not the case, I do not consider that appz=llant
was justified in deducting the allowance for freight before
arriving at the sale price upon which sales tax was
computed.

I would dismiss the appeal with costs.
Appeal allowed with coste.
Solicitors for the appellant: McMichael, Common,
Howard, Ker & Cate.

Solicitor for the respondent: J. Alex. Prud’homme.

(1) (1909) 41 Can. S.C.R. 453 (2) (1909) 10 W.L.R. 400 at 401.
at 460. (3) (1913) 3 K.B. 743 at 757.
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LUDGER CHARPENTIER (Petitioner) ..AppELLANT; 1954

*0ct, 6

AND @

HER MAJESTY THE QUEEN} RESPONDENT *Jan. 25.
(Defendant) ................ R

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Petition of right—Sale of land to Crown—Crown’s liability for municipal
taxzes—Former owner claiming reimbursement for tazes paid.

On April 27, 1949, by a deed of sale, to which was attached the order-in-
council authorizing the purchase, the Crown bought & property in
Montreal from the appellant. The deed provided that the Crown
would pay all the taxes “4 compter du 1°F avril courant (1949)”. The
order-in-council authorized the payment of the purchase price
“together with such amount as may be legally due by the Crown in
respect .of taxes or other adjustments . . .”.

The Crown reimbursed the appellant one twelfth of the municipal taxes
for the year 1948-49. In October 1049, the municipality claimed pay-
ment from the appellant of the municipal taxes which were due for
the year commencing May 1, 1949, 'The by-law imposing that tax
had been adopted in March 1949.

Upon threat of legal action by the muhnicipality, the appellant paid the
tax and claimed from the Crown, by petition of right, the reimburse-
ment of it. The Exchequer Court dismissed the appellant’s claim.

Held: The appeal should be dismissed. .

The taxes for which reimbursement-was sought were not those which the
Crown had consented to pay. By the terms of the order-in-council,
the only obligation assumed in this respect by the Crown was to pay
the taxes legally due by it, and the Crown is not liable for municipal
taxes other than those levied for municipal services, which was not
the case here.

The representative of the Crown could not bind the Crown to make a
payment which was not authorized, nor could or did the Minister,
through the mandate given to the Crown’s representative, intend or
undertake to ratify such an obligation. Indeed, at the time of the
contract, the taxes were not due from anyone.

APPEAL from the judgment of the Exchequer Court of
Canada, Thorson P., dismissing the appellant’s petition of
right.

R. Reeves, Q.C. for the appellant.
A. J. Campbell, Q.C. for the respondent.

*PresENT: Kerwin C.J. and Taschereau, Kellock, Fauteux and
Abbott JJ.
53857—2
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1955 The judgment of the Court was delivered. by :—

CHARPEN-

el Favureux J.:—Les faits donnant lieu & ce litige peuvent

Tsm aUEEN substantiellement se résu.mer comme suit:—Aux .termes
_~ " d’un acte notarié, fait et signé a Montréal, le 27 avril 1949,
Sa Majesté aux droits du Canada, agissant par le Ministre
des Travaux Publics représenté & I’acte par Roland Siraard,
achetait de 'appelant un immeuble, rue Notre-Dams, en
la cité de Montréal, et assumait entre autres obligations,

celle

De payer les taxes, tant municipales que scolaires et toutes impositions
foncitres auxquelles peut ou pourra &tre assujetti ledit immeuble &
compter du 1°" avril courant (1949).

En fait, 'appelant fut, & la signature du contrat, remboursé
du douzieme des taxes payées par lui pour l'exercice com-
mencant le ler mai 1948 et se terminant le 30 avril 1949,
De cet ajustement, les parties parurent satisfaites et rien
ne se produisit jusqu’au 1% octobre 1949 alors que I’app=lant
recut, de la cité, un compte de taxes s’élevant & la somme de
$7,803.60. Le paiement de cette taxe fonciére était =xigé
des contribuables en vertu d’'un réglement adopté par la
cité le 14 mars 1949,—par conséquent, antérieurement 3 la
vente,—déerétant qu’une contribution fonciére générale
représentant un dollar et trente-trois cents et demi pour
chaque cent dollars de la valeur des immeubles imposables
telle que portée au role d’évaluation, était imposée et davait
étre prélevée pour 'année commencant le 1° mai 1949 et se
terminant le 30 avril 1950, et statuant de plus que cette
contribution fonciére constituait une charge grevant les
immeubles imposés et en rendant le propriétaire pe-son-
nellement responsable. Sur réception de ce corapte,
Pappelant invoqua la clause précitée du contrat, refusa de
payer, chercha ensuite mais vainement & faire acquitter ces
taxes par lintimée et dut, éventuellement, pour éviter
d’&tre poursuivi par la cité, se résoudre & en faire lui-méme
le paiement.

C’est alors que, s’appuyant toujours et uniquement sur
la clause précitée du contrat, il se retourna contre 'intimée
pour lui réclamer, par pétition de droit, le remboursement
de cette somme payée par lui & la cité. En défence, la
Couronne plaida n’avoir jamais assumé ou reconnu l'obliga-
tion de payer cette taxe, ni autorisé 'appelant & ce faire et
qu’au surplus, 'immeuble, étant devenu sa propriété pour
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étre occupé par ses services, n’était pas soumis & la contribu-
tion fonciére imposée en vertu du réglement. Le Juge de
premiére instance décida que cette obligation apparaissant
au contrat était, dans ses termes, limitée au paiement des
taxes dont, en fait, 'appelant avait été remboursé lors du
contrat et, pour cette raison qui était décisive, la pétition de
droit fut renvoyée avec dépens. D’olt ’appel a cette Cour.

En tout respect, je ne puis me rendre & linterprétation
donnée par le Juge de premiére instance. La clause précitée
impose & lacheteur Pobligation de prendre & sa charge
le paiement de toutes impositions fonciéres auxquelles
Iimmeuble vendu était assujetti le 1°* avril 1949, ou pouvait
le devenir subséquemment. Ajoutons incidemment que
cette date du 1* avril s’explique assez bien du fait qu’avant
de faire lacquisition de cet immeuble, 'intimée I'occupait
déja et que ce n’est que jusqu’a cette date du 1% avril que
le vendeur exigea du loyer de la Couronne, ainsi qu’il appert
aux annexes du contrat. Le procureur de lintimée a
d’ailleurs concédé & laudition qu’il ne pouvait concourir
dans linterprétation apparaissant au jugement a quo et,
sur cette base, le supporter.

Ceci, toutefois, ne dispose pas de lappel, la Couronne
ayant plaidé n’avoir jamais assumé le paiement de cette
taxe, plaidoyer qu'il faut examiner & la lumiére des termes
de larrété ministériel C.P. 1790 autorisant 'achat de cet
immeuble et dont copie, signée et paraphée par les parties
et le notaire, est annexée & la minute du contrat. Suivant
ce décret ministériel, le Ministre des Travaux Publics est
autorisé & payer le prix d’achat y mentionné “together with
such amount as may be legally due by the Crown in respect
of taxes or other adjustments . ..”. Ainsi devient-1l mani-
feste que l'obligation que la Couronne a consenti d’assumer
relativement aux taxes n’est pas, tel qu’apparaissant au
contrat “de payer les taxes, tant municipales que scolaires
et toutes impositions foncieéres auxquelles peut ou pourra
étre assujetti ledit immeuble & compter du 1° avril courant
(1949)”, mais de payer, s'il en était & Ioccasion des ajuste-
ments qu’il y avait & faire lors du contrat, tout montant de
taxes légalement di par la Couronne. Au moment ol
devaient se faire ces ajustements prévus dans 1’arrété minis-
tériel, les taxes que la Couronne était susceptible de 1égale-
ment devoir, pouvaient &tre celles imposées relativement
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a 'usage des services municipaux, telle la taxe d’eau, dont
la, Couronne est responsable, ainsi qu’il a été décidé dans
Minmister of Justice for Canada v. City of Levis (1), ou
encore des taxes qui ne lui sont pas imposables & raison des
dispositions de l'article 125 de 'Acte de I’ Amérique Eritan-
nique du Nord, mais que, par convention avec ’appelant,
la, Couronne aurait pu, dans Iexercice de la prérogative
royale, convenir lui payer ou lui rembourser. Or, les parties
sont d’accord que les taxes qui font ’objet du présent litige
ne sont pas imposées pour l'usage des services municipaux
et lunique convention invoquée par lappelant, siivant
laquelle la Couronne aurait consenti de les payer, est
précisément celle qui fait 'objet du présent litige, lajuelle,
en ce qui concerne l'obligation de la Couronne & parer les
taxes, va au-deld des termes du consentement donné par elle
dans larrété ministériel autorisant cette convention. A la
vérité, et au moment du contrat, ces taxes imposées pour
une année fiscale qui n’était pas encore commencée,
n’étaient dues par personne. Mais, dit Pappelant, siivant
le mandat donné par le Ministre des Travaux Publics 4 son
représentant 4 lacte, Roland Simard, mandat dont copie
est annexée & l'acte de vente aprés avoir été sighée et
paraphée par les parties et le notaire, le Ministre a ratifié
d’avance et s’est engagé & ratifier les actes de son manda-
taire. Cette clause du mandat se lit comme suit:—

Hereby ratifying and agreeing to ratify all that my said attorney may
lawfully do in the premises.
11 est évident, pour les raisons ci-dessus, que Simard ne
pouvait en droit donner & cette clause du contrat Passenti-
ment qu’il a donné en fait et que le Ministre lui-méme ne
pouvait, pas plus qu’il n’entendait, dans ces termes du
mandat, ratifier ou s’engager & ratifier 'obligation de faire
un paiement que Parrété ministériel n’autorisait pas. Aussi
bien cet argument doit-il &tre écarté.

Etant d’opinion que les taxes dont I'appelant demande
le remboursement ne sont pas de celles que la Coironne
avait consenti & payer, il en résulte que le recours de

(1) (1919) 45 D.L.R. (P.C.) 180.
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Pappelant ne peut étre maintenu sur l'unique base sur 33,5_5,
laquelle il se fonde, i.e., la convention du 27 avril 1949.  Cmareen-

Je renverrais 1’appel avec dépens. THETé)I;':EEN
Appeal dismissed with costs. Fauteux J.
Solicitor for the appellant: Rene Reeves.
Solicitor for the respondent: Paul Dalme.
ALFRED FORTIER (Plaintiff) ........... API;ELLANT ; 1954
axp o
WILFRID POULIN (Defendant) ........ RESPONDENT; -
AND
OVILA POULIN ..........cccvivvnnnnn. Mis-EN-CAUSE.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Appeal—Jurisdiction—Creditor of 8430 seeking to have conveyance by
debtor to wife set aside—Conveyance made through intermediary—
Action paulienne—Test of this Court’s jurisdiction.

Where a debtor is not in bankruptey nor in liquidation, this Court is
without jurisdiction to entertain an appeal in the action of a creditor
holding a judgment for $430 to set aside a conveyance made by the
debtor to his wife through an intermediary. The test of this Court’s
competency is the value of the appellant’s interest in the appeal, which,
in this case, is below the required amount.

APPEAL from the judgment of the Court of Queen’s
Bench, appeal side, province of Quebec (1), dismissing the
appellant’s appeal from a judgment of the Superlor Court
in an action paulienne,

E. Veilleuz, Q.C. for the appellant.
(. Roberge for the respondent.

R. Beaudoin, Q.C. for the mis-en-cause.

*PrEseNT: Taschereau, Rand, Locke, Fauteux and Abbott JJ.
(1) Q.R. [1953] Q.B. 666.
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The judgment of the court was delivered by:—

‘Ranp J.:—This is an action brought by a ereditor holding
a judgment against the respondent Wilfrid Poulin for $430
and costs to set aside or to have declared void a transfer of
an immovable alleged to have been fraudulently conveyed
by Poulin to his wife, the respondent Yvonne Poulin,
through the intermediation of the mis-en-cause. The cebtor
is not in bankruptey, nor is there present any form of
judicial liquidation, although he is claimed to be insolvent.
The question of the jurisdiction of this Court therefore
arises.

It is a settled rule that in-these circumstances the banefit
of a judgment recovered in an action paulienne enures
solely to-the creditor who is a party to it: Dalloz J.G
(1925) R.P. prem. partie, p. 223, notes 1, 2 and 3. On the
other hand, treating the two conveyances as constituting a
transfer from the husband to the wife and therefore void,
the interest of the appellant is obviously limited to the
judgment which he seeks to realize.

Although, then, the immovable may be worth more than
$2,000, the test of our competency to hear the appeal is the
value of the appellant’s interest in it: City of Sydnzy v.
Wright (1); a