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ERRATA
in—dans le
volume 1969

Page 384, line 4 of caption. Read “c. 52" instead of “‘c. 152".

Page 6(?9,”1'eplace line 17 by ‘““to the plaintiff, the Appeal Court disagreed with the trial
judge”.

Page 774, footnote. Read “R.C.8.” instead of “R.S.C.”.

Page 828, the position of lines 10 and 11 from bottom should be interchanged.

Page 384, ligne 4 de 'en-tite. Lire “c. 52" au lieu de ‘“‘c. 152",
Page 659, remplacer la ligne 17 par “to the plaintiff, the Appeal Court disagreed with the
trial judge’’.
Page 774, renvoi. Lire “R.C.8.” au lieu de “R.S.C.”.
Pa.ge1 ,8281;, les lignes 10 et 11 & compter du bas de la page doivent étre mises 'une & la place de
autre.
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UNREPORTED JUDGMENTS—JUGEMENTS NON RAPPORTES

The following judgments rendered during the
year will not be reported

Les jugements suivants rendus durant 1’année ne
seront pas rapportés

Asselin v. Lemelin (Que.), [1967] Que. Q.B. 893, appeal allowed with costs,
March 3, 1969.

Bower v. Hudson (Alta.), appeal dismissed with costs, March 10, 1969.

Brisson et al. v. Vyvyan (Que.), {1969] Que. Q.B. 657, appeal dismissed with
costs, November 20, 1969.

Conseil des Ports Nationauz v. Cité de Jacques-Cartier (Que.), [1968] Que.
Q.B. 120, appeal dismissed with costs, October 1, 1968.

Commission de Transport de Montréal v. Schwartz (Que.), appeal dismissed
with costs, November 20, 1969.

Couture (Belle Rediffusion Reg.) v. Theiford Video Inc. et al. (C.R.T.C.),
appeal dismissed with costs, November 28, 1969.

Craig v. The Queen (B.C.), appeal dismissed, October 28, 1969.

D.W.S. Corporation v. Minister of National Revenue (Exch.), [1968] 2 Ex.
C.R. 44, appeal dismissed with costs, February 11, 1969.

Desjardins v. Hudon (Que.), [1969] Que. Q.B. 134, appeal dismissed with
costs, May 22, 1969.

Dr. Barnardo’s v. Minisier of National Revenue (Exch.), [1968] 2 Ex. C.R.
492, appeal dismissed with costs, February 25, 1969.

Dominion Insurance Corporation v. One Hundred Simcoe Street Limited
(Ont.), [1948] 1 O.R. 452, appeal dismissed with costs, January 30,
1969.

Down v. Down et al. (Ont.), [1968] 2 O.R. 16, appeal dismissed with costs,
March 21, 1969.

Eklove & Starr Inc. et al. v. Lesa Realties Limited et al. (Que.), [1968] Que.
Q.B. 646, appeal dismissed with costs, March 7, 1969.

Henry Morgan Company Limited et al. v. Holliday et al. (Ont.), appeal dis-
missed with costs, March 20, 1969.

Income Investments (Wentworth) Limited v. Elmore et al. (Ont.), appeal dis-
missed with costs, June 6, 1969.

Industrial Glass Company Limited v. Cité de LaSalle (Que.), [1969] Que. Q.B.
231, appeal dismissed with costs, November 21, 1969.

Industries E. Roy Limitée v. Aubin et Aubin (Que.), [1968] Que. Q.B. 77,
appeal dismissed with costs, March 6, 1969.

Kmnitel v. Vermette (Que.), [1968] Que. Q.B. 931, appeal dismissed with costs,
November 24, 1969.

Lachine, City of v. Dominion Engineering Works Limited (Que.), [1966] Que.
Q.B. 621, appeal dismissed with costs, May 13, 1969.
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vi MEMORANDA

Lapierre v. Ministre de I’ Agriculture et de la Colonisation de la province de
Québec et al. (Que.), [1968] Que. Q.B. 836, appeal dismissed with costs,
November 18, 1969.

Moniréal, Cité de v. Dutilly Dechabannes la Palice et al. (Que.), [1968] Que.
Q.B. 643, appeals and cross-appeals dismissed with costs, May 21, 1969.

Murdock v. Canadian Superior Oil Limited et al. (Alta.), 65 W.W.R. 473,
appeal dismissed with costs, October 31, 1969.

McRae (James D.) & Son et al. v. Black (Ont.), [1969] 1 O.R. 213, appeal
dismissed with costs, June 5, 1969.

Nash v. Western Rock Bit Company Limited (Alta.), 68 D.L.R. (2d) 673,
appeal dismissed with costs, February 13, 1969.

Pratt v. St. Albert Protestant Separate School District No. 6 (Alta.), 5 D.L.R.
(3d) 451, appeal dismissed with costs, conditional cross—appeal dis-
missed Wlthout costs, November 4, 1969.

Producers Cold Storage Limited v. The Queen (Exch.), appeal dismissed with
costs, June 18, 1969.

Riviow Marine Limited v. McKenzie Barge & Derrick Company Limited
(B.C.), 70 D.L.R. (2d) 409, appeal dismissed with costs, October 30,
1969.

Robitaille v. Flamand (Que.), [1966] Que. Q.B. 723, appeal dismissed with
costs, February 29, 1969.

Southern Canada Power Company Limited v. Conserverie de Napierville Liée
(Que.) [1967] Que. Q.B., 907, appeal and cross-appeal dismissed with
costs, March 5, 1969.

Stasun v. Nesteroff (Sask.), 61 W.W.R. 694, appeal allowed with costs,
February 25, 1969.

York Lambton Corporation Limited et al. v. Genovese et al. (Man.), appeal
dismissed with costs, March 20, 1969,



MEMORANDA vii

MOTIONS—REQUETES

Applications for leave to appeal granted are not
included in this list.

Cette liste ne comprend pas les requétes pour
permission d’appeler qui ont été accordées.

Arbic v. The Queen (Que.), [1969] Que. Q.B. 420, leave to appeal refused,
March 17, 1969.

Baillargeon v. Corpn. des Fréres du Sacré-Ceur d’ Arthabaska (Que.), [1969]
Que. Q.B. 553, leave to appeal refused with costs, April 29, 1969.

Bazos et al. v. Bazos et al. (Ont.), notice of discontinuance filed, September 8,
1969.

Beaitie v. The Queen (Ont.), 7 C.R.N.S. 116, leave to appeal refused, Oc-
tober 20, 1969.

Beaudoin v. Trottier (Que.), leave to appeal refused with costs, April 22,
1969.

Bélanger v. La Reine (Exch.), noticé of discontinuance filed, June 18, 1969.
Béliveau v. The Queen (Ont.), leave to appeal refused, March 3, 1969.

Bell et al v. Smith (Ont.), motion to quash refused with costs, October 7,
1969.

Bell et al. v. Smith (Ont.), consent judgment allowing appeal granted, De-
cember 15, 1969.

Benzick v. Newman (Man.), 69 W.W.R. 382, notice of discontinuance filed,
November 25, 1969.

Boissonneau v. Leblanc et al. (N.B.), 1 N.B.R. (2d) 396, leave to appeal
refused with costs, June 16, 1969.

Bowin v, La Reine (Que.), leave to appeal refused, October 7, 1969.
Bottineaw v. The Queen (B.C.), leave to appeal refused, May 20, 1969.

Boyer v. The Queen (B.C.), 64 W.W.R. 461, leave to appeal refused, March
17, 1969.

Brisson et al. v. Vyvyan (Que.), [1969] Que. Q.B. 657, application to adduce
new evidence refused with costs, November 18, 1969.

Brown v. Minister of Manpower and Immigration (Immigration Appeal Bd.),
leave to appeal refused, May 20, 1969.

Brown Camps Limited v. The Queen (Ont.), [1969] 2 O.R. 461, leave to ap-
peal refused, May 20, 1969.

Burlington Indusiries (Canada) Limited v. Quebec Labour Relations Board
(Que.), leave to appeal refused with costs, May 13, 1969.

Burrows et al. v. Becker «t al. (B.C.), [1969] S.C.R. 162, application for re-
kearing refused with costs, February 3, 1969.

Canadian Imperial Bank of Commerce et al. v. Ontario-London Leaseholds
Limited et al. (Ont.), notice of discontinuance filed, August 14, 1969,

Channel Islands Breeds Milk Producers Assn. v. Milk Commission of Oniario
& Oniario Milk Marketing Board, 4 D.L.R. (3d) 490, leave to appeal
refused with costs, April 22, 1969
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Cheung v. Minister of Manpower and Immigration (Immigration Appeal
Bd.), leave to appeal refused, June 16, 1969.

Cloudfoam Limited et al. v. Toronto Harbour Commissioners (Ont.), [1969]
2 O.R. 194, notice of discontinuance filed, December 5, 1969.

Collins v. Dufour (Que.), [1969] Que. Q.B. 264, notice of discontinuance
filed, October 27, 1969.

Cope, (A.) & Sons Ltd. v. Corporation of the City of Hamilton (Ont.), notice
of discontinuance filed, January 20, 1969.

Croteau v. The Queen (Que.), leave to appeal refused, October 20, 1969.

Denis v. The Queen (Ont.), [1969] 2 O.R. 205, leave to appeal refused, Feb-
ruary 20, 1969.

Desjardins et Sauriol Dessau Liée v. Lord (Que.), leave to appeal refused
with costs, December 1, 1969.

Desousa v. Minister of Manpower and Immigration (Immigration Appeal
Bd.), leave to appeal refused, November 3, 1969.

Earles et al. v. Fuller at al. (Ont.), [1968] 2 O.R. 564, leave to appeal refused
with costs, January 28, 1969.

Evans Lumber and Builders Supply Ltd. v. Chapleau High School Board et al.
(Ont.), notice of discontinuance filed, June 25, 1969.

Faubert v. La Reine (Exch.), notice of discontinuance filed, June 17, 1969.

Filion v. Hopital Ste-Justine (Que.), notice of discontinuance filed, Septem-
ber 12, 1969.

Finacentres Limited v. Clark et al. (P.E.1L.), notice of discontinuance filed,
November 10, 1969.

Frank v. The Queen (B.C.), 69 W.W.R. 588, leave to appeal refused, Novem-
ber 3, 1969.

Gabriel v. Minister of Manpower and Immigration (Immigration Appeal
Bd.), leave to appeal refused, December 22, 1969.

Gagnon v. La Reine (Que.), 1969 Que. Q.B. 766, notice of discontinuance
filed, December 16, 1969.

Galardo v. Minister of National Revenue (Exch.), [1968] C.T.C. 127, notice
of discontinuance filed, February 13, 1969.

Gattuso Investments Inc. v. Gattuso Corporation Limited (Exch:), application
for leave to appeal under Winding-up Act refused with costs, April 10,
1969.

Genser & Sons Limited v. The Queen (Man.), 4 D.L.R. (3d) 389, leave to
appeal refused, January 28, 1969.

Goronuk v. The Queen (B.C.), leave to appeal refused, April 22, 1969.
Green v. The Queen (Ont. ), leave to appeal refused, January 29, 1969.

Grenier v. Norwich Union Fire Insurance Society Limited (Que.), [1969] Que.
Q.B. 314, leave to appeal refused with costs, January 28, 1969.

Haits v. The Queen (Alta.), leave to appeal refused, March 17, 1969.

Halifazx, City of, and Central Morigage and Housing Corporation v. Provinces
and Central Properties Limited (N.S.), 5 D.L.R. (3d) 28, notice of dis-
continuance filed, December 2, 1969.

Hallow v. The Queen (B.C.), 67 W.W.R. 211, leave to appeal refused, Feb-
ruary 3, 1969.
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Hamilton Motor Products (1963) Limited v. Minister of National Revenue
(Exch.), notice of discontinuance filed, March 21, 1969.

Hamm v. The Queen (Ont.), leave to appeal refused, June 2, 1969.
Hardisty v. The Queen (Alta.), leave to appeal refused, December 15, 1969.
Heaton v. The Queen (Alta.), leave to appeal refused, February 3, 1969.

Horbas et al. v. The Queen (Man.), 67 W.W.R. 95, leave to appeal refused,
January 28, 1969.

Huwa. v. Minister of Manpower and Immigration (Immigration Appeal Bd.),
leave to appeal refused, November 17, 1969,

International Woodworkers v. Oliver Sawmills (B.C.), 69 C.L.L.C. 11, 925,
leave to appeal refused with costs, October 27, 1969.

Island Prince, The Ship v. New England Fish Co. (Exch.), notice of discon-
tinuance filed, June 2, 1969.

Jeng o. Minister of Manpower and Immagration (Immigration Appeal Bd.),
leave to appeal refused, June 26, 1969.

Jones v. Spear (N.B.), 1 N.B.R. (2d) 729, notice of discontinuance filed,
August 28, 1969.

Kline v. The Queen (Alta.), leave to appeal refused with costs, October 7,
1969.

Kurenoff v. The Queen (Sask.), leave to appeal refused, March 3, 1969.

L’ Abbée et al v. Cité de Moniréal et al. (Que.), [1968] Que. Q.B. 419, leave to
appeal refused with costs, January 28, 1969.

Lachapelle v. Poulin (Que.), leave to appeal refused with costs, April 22,
1969.

Lachine, Cité de, et al. v. Cité de Moniréal (Que.), leave to appeal refused
with costs, December 1, 1969.

Laliberté v. Lond et al. (B.C.), notice of discontinuance filed, January 15,
1969.

Lewin (Jack) Co. v. Corpn. of Master Pipe Mechanics (Que.) et al. (Que.),
leave to appeal refused with costs, December 1, 1969.

Longpré v. Commission municipale de Québec et al. (Que.), leave to appeal
refused with costs, March 4, 1969.

Mariani v. Minister of National Revenue (Exch.), notice of discontinuance
filed, February 13, 1969.

Marquest Industries Limited v. Willows Pouliry Farms Limited (B.C.), 1
D.L.R. (3d) 513, notice of discontinuance filed, September 16, 1969.

Matteo Gattuso Limited et al. v. Gattuso Corporation Limited (Exch.), [1968]
2 Ex. C.R. 609, notice of discontinuance filed, April 28, 1969.

Minister of National Revenue v. Canada Starch Company Limited (Exch.),
[1968] C.T.C. 466, notice of discontinuance filed, January 21, 1969.
Minister of National Revenue v. Crossley Carpets (Canada) Limited (Exch.),

1969 1 Ex. C.R. 405, notice of discontinuance filed, December 30, 1969.
Montréal, Cité v. Gagnon (Que.), notice of discontinuance filed, September
26, 1969.
Murphy v. C.P.R. (B.C.), 1 D.L.R. (38d) 151, leave to appeal refused,
January 28, 1969.

Murphy v. The Queen (N.B.), 6 C.R.N.8. 353, notice of discontinuance
filed, April 11, 1969.
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MecGroarty v. The Queen (Out.), leave to appeal refused, May 20, 1969.

McWhirter v. The Queen (B.C.), 69 W.W.R. 572, leave to appeal refused,
October 7, 1969.

Nadeau et al v. Insurance Corporation of Ireland Limited (N.B.), [1968]
I.L.R. 232, notice of discontinuance filed, March 28, 1969.

National Capital Commaission v. Magjor et al. (Exch.), [1969] 1 Ex. C.R. 327,
notice of discontinuance filed, September 16, 1969.

Northeott et al. v. Boutland (Alta.), notice of discontinuance filed, March
12, 1969.

Northland Prince, The Ship v. Alaska Trainship Corpn. (Exch.), notice of
discontinuance filed, June 2, 1969.

0’Shea et al v. Corpn. of City of Toronto (Ont.), leave to appeal refused with
costs, April 22, 1969.

Palmer v. The Queen (B.C.), leave to appeal refused, December 15, 1969.

Parna et al. v. G. & S. Properties et al. (Ont.), [1969] 2 O.R. 346, application
to adduce new evidence refused with costs, December 1, 1969.

Pasieka et al. v. Hasler & Trophy Stlver Mines Limiied (B.C.), leave to ap-
peal refused with costs, June 16, 1969.

Peda v. The Queen (Ont.), [1969] 1 O.R. 90, motion to quash refused, Janu-
ary 29, 1969.

Pfrimmer v. Pfrimmer (Man.), 66 W.W.R. 574, leave to appeal refused with
costs, March 17, 1969.

Pithamitsis v. Minister of Manpower and Immigration (Immigration Appeal
Bd.), leave to appeal refused, November 3, 1969.

Plante v. Girour (Que.), leave to appeal refused with costs, April 22, 1969.
Ponack v. The Queen (B.C.), leave to appeal refused, October 7, 19€9.

Premier Trust Co. v. Hoyt et al. (Ont.), [1969] 1 O.R. 625, notice of discon-
tinuance filed, September 3, 1969.

Prevezanos v. The Queen (Immigration Appeal Bd.), leave to appeal refused,
February 17, 1969.

Queen, The v. Carnation Company (Alta.), 67 D.L.R. (2d) 215, motion to
quash granted, May 20, 1969.

Queen, The v. Employers Liability Assurance Corporation Limited (Exch.),
1969 2 Ex. C.R. 246, notice of discontinuance filed, December 16, 1969.

Queen, The v. Gruhl & Brennan (Ont.), [1969] 2 O.R. 163, leave to appeal
refused, February 17, 1969.

Queen, The v. Isaacs (Ont.), leave to appeal refused, February 20, 1969.

Queen, The v. Morry (B.C.), 69 W.W.R. 572, leave to appeal refused,
October 7, 1969.

Queen, The v. Rosenberg (Ont.), [1969] 2 O.R. 54, leave to appeal refused,
January 29, 1969.

Rafael v. Minister of Manpower and Immigration (Immigration Appeal Bd.),
leave to appeal refused, November 17, 1969.

Reio v. The Queen (Ont.), leave to appeal refused, April 22, 1969. ‘
Renaud v. The Queen (Ont.), leave to appeal refused, November 7, 1969.
Richards v. The Queen (Alta.), leave to appeal refused; December 15, 1969.
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Rivershore Investments Limited v. Minister of National Revenue (Exch.),
notice of discontinuance filed, February 10, 1969.

Robert v. The Queen (B.C.), [1969] 3 C.C.C. 165, leave to appeal refused,
February 17, 1969.

St-Bruno de Montarville v. Potvin et al. (Que.), leave to appeal refused with
costs, December 1, 1969.

Saint John, City of v. Palmer et al. (N.B.), 1 N.B.R. (2d) 193, notice of dis-
continuance filed, April 14, 1969.

St-Pierre v. Langelier (Que.), leave to appeal refused with costs, April 22,
1969.

Scott et al. v. McCready (B.C.), motion to quash granted with costs, March
3, 1969.

Seroff v. Minister of Manpower and Immigration (Immigration Appeal Bd.),
leave to appeal refused, October 20, 1969.

Shaw v. The Queen (B.C.), 66 W.W.R. 626, leave to appeal refused, March 3,
1969.

Sheehan v. The Queen (Que.), leave to appeal refused with costs, May 20,
1969.

Sheran Manufacturing Co. of Canada Limited v. Noxzema Chemical Co. of
Canada Limited (Exch.), [1968] 2 Ex. C.R. 446, notice of discontinu-
ance filed, March 5, 1969.

Société de Publication Merlin Ltée v. Létourneau-Bélanger (Que.), leave to
appeal refused, June 16, 1969.

Sokol v. Lennox (Alta.), notice of discontinuance filed, November 7, 1969.
Sorley v. The Queen, (B.C.), leave to appeal refused, January 28, 1969.

Stasun v. Nesteroff (Sask.), 67 W.W.R. 224, motion to quash refused with
costs, February 3, 1969.

Steveross Holdings Limited v. Peirofina Canada Limited (Ont.), notice of
discontinuance filed, December 1, 1969.

Stuart House International Limited et al. v. Warren (Ont.), notice of discon-
tinuance filed, November 10, 1969.

Taveres v. Minister of Manpower and Immigration (Immigration Appeal
Bd.), leave to appeal refused, October 20, 1969.

Tomalin v. Commercial Credit Corporation (Man.), 70 W.W.R. 240, leave to
appeal refused with costs, December 1, 1969.

Tomlinson v. The Queen (Ont.), leave to appeal refused, October 21, 1969.
Tonner v. The Queen (Alta.), leave to appeal refused, May 5, 1969,

Trans North Turbo Air Limited v. Kenting Asrcraft Limited (Cdn. Trans-
port Comm.), notice of discontinuance filed, March 21, 1969,

Turnbull et al. v. Earle et al. (N.B.), notice of discontinuance filed, August
13, 1969.

Ulan v. Sproul (Ont.), notice of discontinuance filed, August 14, 1969.

United Amusement Corpn. Lid. et al. v. Gilbert & Boisvert ((Que.), [1969]
R.P. 128, leave to appeal refused with costs, October 7, 1969.

United Stores v. Immeubles Lomme (Que.), leave to appeal refused with
costs, October 7, 1969.

Vinnal v. Sorra et al. (Ont.), notice of discontinuance of appeal against
Renata Sorra filed, March 31, 1969.
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Ward v. The Queen (Ont.), leave to appeal refused, December 15, 1969.

Weinstein v. Minister of National Revenue (Exch.), 68 D.T.C. 5232, notice
of discontinuance filed, January 22, 1969.

Westmount Life Insurance Company v. Dennis Commercial Properties (Ont.),
1969 2 O.R. 850, motion to quash refused with costs, October 9, 1969.

Westmount Life Insurance Company v. Dennis Commercial Properiies Limi-
ted (Ont.), 1969 2 O.R. 850, notice of discontinuance filed, Decem-
ber 23, 1969.

Whalen v. The Queen (N.S.), leave to appeal refused, February 17, 1969.

W hitelaw v. McDonald et al. (B.C.), 66 W.W.R. 522, leave to appeal refused,
November 3, 1969.

Wimco Industry (Eastern) Lid. v. Wimco (Ont.), leave to appeal refused
with costs, March 27, 1969.

Winton (H.G.) Limited v. One Medical Place Limited ¢t al. (Ont.), [1968]
2 O.R. 384, notice of discontinuance of cross-appeal filed, April 24,
1969.

Yellow-Horn v. The Queen (Alta.), leave to appeal refused, April 22, 1969.

York Lambton Corporation Limited et al. v. Genovese et al. (Ont.}, leave to
appeal refused with costs, October 20, 1969.
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THE SUPREME COURT OF CANADA
GENERAL ORDER

WHEREAS by virtue of Section 103 of the Supreme Court Act, R.S.C.
1952, ¢. 259, as amended by R.8.C. 1952, c. 335, and the Statutes of Canada,
1956, ¢. 48, the undersigned Judges of the Supreme Court of Canada are
empowered to make general rules and orders as therein provided:

IT IS ORDERED that the Rules of the Supreme Court of Canada be
and they are hereby amended in accordance with paragraphs numbered
1 to 9, both inclusive, which follow:

1. That subsection 7 of Rule 2 is repealed and the following substituted
therefor:

(7) The word “printing” shall include reproduction by set type,
by the offset process, by the stencil process, or any facsimile reproduc-
tion process provided, however, that the reproduced copy shall through-
out be clear and legible, notwithstanding the state of the original and
shall be on paper of good quality and suitable for the process used.

2. That Rule 2A and heading are added to follow Rule 2 as follows:

STYLE OF CAUSE
Rurz 2A.

(a) The notice of appeal and the title page of the case on appeal,
as well as a notice of motion to quash or for leave to appeal,
shall have a style of cause without abbreviation of names.

(b) The name of the appellant shall be set out first indicating his
status in the courts below and followed by his description
“Appellant”,

(c) Then shall follow the name of each party against whose
interest the appeal is launched followed by his status in the
courts below and he or they shall be designated “Respondent”.

(d) Thereafter shall be mentioned any other party to the proceed-
ings in this Court together with their status in the courts
below, if they had any.

(e) Thereafter shall be listed each of the other parties to the
proceedings in the courts below together with their status in
those courts.

(f) The description of status in the courts below, referred to in
this Rule shall relate to position in the proceedings and any
special capacity and shall be in parentheses.

(9) Where a style of cause without abbreviation is not required,

status in the courts below and names of parties in those
courts not brought into this Court shall be omitted.

3. That subsection 9 of Rule 12 is repealed and the following sub-
stituted therefor:

(9) The title page shall be entitled “In The Supreme Court of

Canada” and immediately thereunder shall appear the name of the
91314—3



Court and the Province from which the appeal comes and the Style
of Cause without abbreviation or translation. Thereafter shall appear
“Case on Appeal” between appropriate parallel lines. When the Case
on Appeal is printed in more than one volume, then below the words
Case on Appeal and between the parallel lines shall be indicated in
Roman numerals the volume number and after or below the volume
number the page numbers of the first and last pages in that volume.

4. That Rule 20 is repealed and the following is substituted therefor:

Ruwr 20.(1)—The Registrar shall keep a book to be called “The
Agents Book”, in which all advocates, solicitors, attorneys and proctors
representing parties to an appeal or to any other proceeding before
the Supreme Court shall have entered the name of an agent (such agent
being himself a person entitled to practise in the said Court) at Ottawa,
or elect a domicile there. If no such entry is of record one shall be
made forthwith after obtaining knowledge of proceedings before the
Court.

(2) An Ottawa agent in a cause before the Court, shall enter his
name (and also his business address at Ottawa) as agent for his
principal, stating therein in brief form the style of cause, and such
entry shall then be deemed to relate only to the cause so stated. If
the Ottawa agent is to represent his principal in all matters in which
the latter is concerned before the Court, except those referred to
specifically, the agency shall be described “General” in The Agents
Book.

(8) If any advocate, solicitor, attorney or proctor for a party to
an appeal has not had entered in The Agents Book the name of his
Ottawa agent, (and the entries in “The Agents Book” shall be con-
clusive with respect thereto) such advocate, solicitor, attorney or
proctor may be served by ‘posting a copy of the papers to be served,
on the notice board kept for that purpose, in the Registrar’s office and,
in addition thereto, by mailing a copy of such papers by ordinary post
to such advocate, solicitor, attorney or proctor directed to his last
address of record in any of the proceedings in this Court, or, if no
such address is available, the address shown in a current Law List,
or otherwise known to the serving solicitor.

(4) Any such agency may be cancelled or altered by a further
entry in The Agents Book.

5. That Rules 42 and 44 are repealed and the following respectively

substituted therefor:

Ruik 42.(1)—The Registrar shall prepare the formal judgment
of the Court and shall, not earlier than two weeks after the pronounce-
ment of the judgment, unless otherwise ordered, appoint a day for
settling the same at his Chambers. A copy of the draft judgment shall
be forwarded by ordinary post to the office of the agent at Ottawa of
each of the parties who appeared at the proceedings together with a
notice fixing the time and date when such judgment shall be settled.

(2) Such settlement shall not come on for hearing until at least
seven days after the mailing of the notice.

Ruwk 44.—1If there is no booked agent at Ottawa for any party, the
judgment may be settled without notice to that party.

9131433



6. That Rules 54 to 57, both inclusive, are repealed and the following
new Rules 54 to 57 are substituted therefor:

Ruir 54.—Except as may be otherwise specifically provided or
permitted, all interlocutory applications shall be brought by notice of
motion in writing, and, such writing, shall be in the terms of & notice
of motion in accordance with Form “Q”.

Ruie 55. (1)—An affidavit shall be provided only to substantiate
any fact that is not a matter of record in the Court. When the records
of the Court appealed from or the trial Court are deposited with the
Registrar such records shall be deemed to be part of the record of the
Supreme Court of Canada whilst so deposited for the purposes of this
Rule.

(2) When it is intended to refer to papers of record in the Court
upon a motion they shall be individually identified by description and
date in the notice of motion.

(3) The deponent to an affidavit to be used to support a motion
shall not be heard as counsel upon the presentation of the motion.

Rure 55A. (1)—Every notice of motion shall concisely enumerate
every ground upon which it is based and shall not include any
argument.

(2) All documents in support of & motion shall be reproduced in
the manner accepted for a printed case and assembled in the following
manner:—

(a) There shall be a cover page entitled: IN THE SUPREME
COURT OF CANADA, followed by a reference to the court
appealed from and the complete style of cause naming the
applicant first; below the style of cause shall be stated the
nature of the motion: thereunder shall appear the names and
addresses of the respective solicitors for the parties on the left
and their agents in Ottawa, if known, on the right;

(b) There shall follow a complete Table of Contents indicating
the dates of listed material and all subsequent pages shall be
enumerated in one series;

(c) After the Table of Contents the material shall be placed in
the following order:

(i) Notice of motion;

(11) Affidavit in support, if any;

(iii) Other material relied upon, other than judgments and
reasons for judgment, in chronological order;

(iv) Formal judgments followed by the respective reasons for
judgment in that order commencing firstly with the court
of first instance followed consecutively and ending with
those of the court last appealed from. If any court has
delivered judgments without recorded reasons a note to
that effect shall be so stated in the Table of Contents
in lieu of a page number;

(v) Memorandum of argument in four parts, commencing
with a short statement of facts in part I; a concise state-



ment of points for argument in Part II; a brief of argu-
ment, in Part IIT; the nature of the order requested in
Part 1V;

(vi) On a separate page, a Table of Authorities anticipated
to be referred to by counsel in the sequence mentioned in
the argument, and

(vil) When it is intended to refer to any statute, article, regula-
tion, rule, ordinance or by-law, other than those of the
Court, copies of the relevant parts shall be printed at
length as appendices to the memorandum or five copies
thereof shall be filed in lieu of such appendices. Any
appendices shall be listed in the Index.

(3) If papers respecting a motion are presented to the Registrar
for filing without proof of service or that do not otherwise comply
with the Rules, the same may not be received and filed without the
leave of a judge.

(4) The respondent to a motion may, in his discretion, prepare
serve and file a memorandum of his argument respecting the same and
the number of copies to be filed shall be as for the applicant.

(5) A notice of motion or other papers with respect to any
application may not be filed by mail but only through an Ottawa agent.

Rurr 56. (1)—Unless otherwise ordered, where a motion for leave
to appeal is to be heard in Court five copies of all material to be
referred to upon the hearing, including such material as may be part
of the record of the Court and as may be otherwise required, shall be
filed with the Registrar. If the motion be one to quash, ten copies of
all papers required to support the motion shall be filed with the notice
of motion. If the motion is to come on for hearing before a single judge
or the registrar, one copy additional to that already on the Court
record is required.

(2) A notice of motion and all material required to be filed there-
with as provided in the ss. (1) shall be served upon the solicitors for
the opposing party or parties or their agents at Ottawa and filed four
clear days before the time for hearing the motion.

(3) If there is no booked agent at Ottawa for the party to be
served he may be served by posting the copy to be served upon the
notice board at the Registrar’s office and mailing another copy, by
first class post, to the address of the person or the solicitor to be
served, last known to the solicitor serving the notice of motion or the
party if there is no solicitor.

(4) Unless otherwise directed by the Chief Justice, the time
and date for hearing of a motion in Court shall be the first day of a
session of the Court or any succeeding first or third Monday in a
month of a session. )

Rure 57—Except in criminal cases, when a motion is withdrawn
or otherwise is abandoned the opposite party or parties shall thereupon
be entitled without any order to tax the costs thereof as an abandoned
motion.

7. That the heading preceding former Rule 103 is also repealed.



8. That paragraphs 3, 4 and 5 of Form “H” are repealed and the
following are substituted therefor:

3. For each typed copy of any document, paper or
proceeding, or any extract therefrom per folio ..... 20

Where copying is by a facsimile reproduction process,
per 84" X 14” (or smaller) page ................. 20
The above charges shall not apply to reasons for
decisions before the same shall have been reported
in the Supreme Court Reports, but shall apply there-
after and in both instances there shall be a service
charge of $5 for each copy of reasons for judgment.

4. For drawing certificate and certifying any copy of
any judgment or order when requested at the time

5111 LYo AN 3.00
When such certificate is requested thereafter (includ-
MG 86ATCR) .ottt it it 5.00

5. When certificate of the Registrar is requested certify-
ing as to the state of proceedings or that there are no
proceedings in any matter (including search) ...... 10.00

6. For copy of bulletins of disposition of cases, per
ANnUM OF 1688 ...vvvueennnnenrneanns S reaeas 60.00

9. That new Form “Q” is added to the Rules as follows:

FORM “Q” (R. 54)

ForuM oF Notice oF MoTioN TO BE USED IN PREPARING APPLICATIONS
PursvaNT To THE SupREME COURT ACT AND RULES

IN THE SUPREME COURT OF CANADA

(On appeal from the Court of Appeal for the Province of............

(herein insert the full style of cause in the manner approved for the
Supreme Court of Canada)

NOTICE OF MOTION

TAKE NOTICE that (the appellant, applicant or respondent or as
the case may be) will apply to (this Court or the Rota Judge of this
Court or the Registrar of this Court, as the case may be) at the hour
of ....... o'clockon ....... day the ....... dayof...............
19 ....... , pursuant to (here cite the statute and section or Rule
pursuant to which the application is made) for an order (herein insert
the nature of the order or relief asked) or such further or other order
that the said (Court, Judge or Registrar) may-deem appropriate;



AND FURTHER TAKE NOTICE that in support of such
application will be read (here identify by description and date all
papers to which it is intended to refer) and such further or other
material as counsel may advise and may be permitted;

AND FURTHER TAKE NOTICE that the said application shall
be made upon the following grounds: (here set out concisely and
number each and every one of the grounds upon which the application
18 made.)

Dated at (name of City etc., and Province) this ....... day

(Here type or write the name of the
lawyer or firm of lawyers authorizing
the application together with their
postal address and the name of the
party represented.)

TO:—
THE REGISTRAR OF THIS COURT AND TO:—

(The name and address of each person or firm to be served with this
Notice of Motion and capacity in which served.)

The said amendments shall come into force on the 27th January, 1970.
And the Registrar of the Court is directed to take all necessary action

to effect the tabling of this Order before the Houses of Parliament in the
manner provided in Section 103 of the Supreme Court Act.

DATED at Ottawa, this 26th day of January, 1970.

(Signed) J. R. CARTWRIGHT, C.J.C.
GERALD FAUTEUX, JS.C.C.
«  D.C. ABBOTT, JSC.C.
« R, MARTLAND, J.8.C.C.
«  W:JUDSON, J.8.CC.
“  ROLAND A. RITCHIE, JS.C.C.
« B M. HALL, JS.CC.
«  WISHART F. SPENCE, J8.C.C.
«  LOUIS-PHILIPPE PIGEON, J.8.C.C.



COUR SUPREME DU CANADA
ORDONNANCE GENERALE

CONSIDERANT que I’article 103 de la Loi sur la Cour supréme, chap.
259 des Statuts revisés du Canada de 1952, modifiée par le chap. 335 des
Statuts revisés du Canada de 1952 et le chap. 48 des Statuts du Canada de
1956, autorise les juges soussignés de la Cour supréme du Canada & édicter
des régles et ordonnances générales de la maniére y prévue;

IL EST ORDONNE que les Régles de la Cour supréme du Canada
soient modifiées conformément aux paragraphes 1 & 9 inclusivement, comme
suit, et elles sont par les présentes ainsi modifiées: '

1. Que le paragraphe 7 de la Régle N° 2 est abrogé et remplacé par ce
qui suit:

(7) Le terme «impressions comprend la reproduction par typo-
graphie, offset, stencil ou n’importe quel procédé de reproduction en
fac-similé & condition cependant que chaque copie soit entiérement
nette et lisible sans égard & 1’état de 1'original, et soit faite sur du papier
de bonne qualité approprié au procédé employé.

2. Que la Régle N° 2A et en-téte sont ajoutés immédiatement apres la
Régle N° 2 comme suit:

INTITULE
Ri:cLE 2A.

a) Dans Vavis d’appel, la page-titre du dossier imprimé, de
méme que dans un avis de requéte en annulation ou pour
autorisation d’appel, lintitulé ne doit comporter aucune
abréviation des noms.

b) Le nom de ’appelant doit figurer en premier lieu avec l'indica-
tion de sa position devant les tribunaux d’instance inférieure
suivie de son titre: «Appelants.

¢) Doit figurer ensuite le nom de chacune des parties contre qui
I'appel est dirigé suivi de l'indication de sa position devant
les tribunaux d’instance inférieure et de son titre: «Intimés.

d) Le nom de toute autre partie aux procédures devant cette
Cour doit suivre avee l'indication de sa position devant les
tribunaux d’instance inférieure, s'il y a lieu.

¢) Le nom de toute autre partie aux procédures devant les
tribunaux d’instance inférieure doit venir en dernier lieu avec
indication de sa position devant ces tribunaux.

f) L’indication de la position devant les tribunaux d’instance
inférieure mentionnée & la présente régle doit s’entendre du
role de la partie devant ces tribunaux et de sa qualité spéciale
le cas échéant, cette indication doit &tre entre parenthéses.

g) Quand il est permis d’abréger l'intitulé, il faut omettre 'indi-
cation de la position devant les tribunaux d’instance inférieure
et le nom des parties devant ces tribunaux qui ne sont pas
mis en cause devant cette Cour.



3. Que le paragraphe 9 de la Régle N° 12 est abrogé et remplacé par
ce qui suit:

(9) La page liminaire porte en haut: «Cour supréme du Canadas
et immédiatement au-dessous le nom de la cour et de la province d’ott
vient Pappel suivis de l'intitulé de I'affaire sans abréviation ni traduc-
tion. Y figure ensuite I'indication «Dossier imprimé sur appel» entre
des lignes paralleles appropriées. Si le dossier imprimé sur appel
se compose de plus d’un volume, il faut indiquer sur chacun au-dessous
des mots «Dossier imprimé sur appel> entre les lignes paralltles le
numéro du volume en chiffres romains suivi du numéro de la premidre
et de la derniére page de ce volume.

4. Que la Regle N° 20 est abrogée et remplacée par ce qui suit:

RizeLE 20. (1)—Le Registraire de cette Cour gardera un «Réper-
toire des correspondants», dans lequel les avocats, procureurs, avoués
et avoués-procureurs représentant les parties dans un appel ou toute
autre procédure devant la Cour supréme doivent inscrire le nom d’'un
correspondant en la ville d’Ottawa (ledit correspondant ayant lui-méme
droit d’exercer & ladite cour), ou élire un domicile & Ottawa. Si une
telle inscription n’a pas été faite, on devra la faire sans délai d&s que
la connaissance des procédures en instance devant la cour a été
obtenue.

(2) Un correspondant & Ottawa dans une cause dont la cour est
saisie, doit inscrire son nom (de méme que Padresse de son bureau &
Ottawa) en tant que correspondant de son commettant en l’espdce
ainsi que le titre de la cause; une telle inscription ne sera censée
valoir que pour la cause indiquée. Si le correspondant & Ottawa doit
représenter son commettant dans toute affaire qui intéresse celui-ci,
sauf les causes dont il est fait une mention particulidre, I'agence sera
qualifiée «correspondant général> dans le répertoire des correspondants.

(3) 8i l’avocat, le procureur, 'avoué ou I’avoué-procureur d’une
partie dans un appel n’a pas fait inscrire dans le «répertoire des cor-
respondants» le nom de son correspondant 3 Ottawsa (les inscriptions
dans ledit répertoire seront probantes & cet égard) la signification de
pieces & tel avoecat, tel procureur, tel avoué ou tel avoué-procureur
pourra se faire en affichant une copie des pigces sur le tableau tenu 3
cette fin dans le bureau du registraire et en envoyant une autre
copie par poste ordinaire de premiére classe & l’avocat, procureur,
avoué ou avoué-procureur, & sa dernidre adresse inscrite & I’égard
de toute procédure devant la cour, ou, & défaut d’une telle adresse, &
celle qui est indiquée dans un annuaire courant du Barreau ou qui
est connue de 'avocat qui fait signification.

(4) La mandat de correspondant peut étre annulé ou modifié par
une inseription subséquente dans le «répertoire des correspondantss.

5. Que les régles N 42 et 44 sont abrogées et remplacées par ce qui
suit:

RicLe 42. (1)—Le Registraire rédige la minute du jugement de
la Cour et, sauf s'il en est autrement ordonné, il fixe, pas moins de
deux semaines aprés le prononeé du jugement, une date pour en arréter
la rédaction définitive & son bureau. Une copie du projet de minute
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est expédiée par la poste ordinaire & 1’étude du correspondant & Ottawa
de chacune des parties qui ont comparu au dossier avee un avis fixant
Pheure et le jour ol la rédaction définitive sera arrétée.

(2)

Cette rédaction définitive n’aura pas lieu moins de sept jours

francs aprés la mise 3 la poste de Vavis.

RiGLE 44.—Si 'une des parties n'a pas de correspondant & Ottawa,
la rédaction de la minute du jugement peut avoir lieu sans avis &
cette partie.

6. Que les Régles 54 3 57 inclusivement sont abrogées et remplacées
par les nouvelles Régles 54 & 57 qui suivent:

RieLe 54—Sauf disposition expresse 3 leffet contraire ou permis-
sion spéciale, toute requéte interlocutoire commence par un avis €crit
rédigé selon la formule «Qs.

RicLe 55. (1) —Une déclaration sous serment n’est produite que
pour fournir la preuve d’un fait qui n’appert pas du dossier devant
la Cour. Pour les fins de la présente régle, lorsque le dossier du tribunal
de premiére instance ou de celui d’o vient ’appel est déposé au bureau
du Registraire, ce dossier est censé faire partie de celui de la Cour
supréme du Canada pendant qu’il est ainsi déposé.

@)

Lorsque, dans une requéte on veut se référer & des pidces du

dossier devant la Cour, chacune doit &tre désignée séparément dans
Pavis par son titre et sa date.

3)

Celui qui souserit une déposition sous serment 4 ’appui d’une

requéte ne peut agir comme avocat & 'audition de cette requéte.

RicLe 55A. (1)—L’avis de requéte doit énumérer, avee concision,
tous les motifs sur lesquels elle repose, mais sans aucune argumentation.

(2)

Toutes les pitees & 'appui d’une requéte doivent étre repro-

duites en la forme admise pour le dossier imprimé et assemblées de la
fagon que voici:

a)

b)

c)

Une page-couverture portera les mots «<COUR SUPREME DU
CANADA 5, suivis de I'indication de la cour d’olt vient I’appel

et de Vintitulé complet ol le nom du requérant sera le

premier; sous l'intitulé, on indiquera la nature de la requéte;
enfin figureront au bas, & gauche les noms et adresses des
procureurs respectifs des parties et & droite, ¢’ils sont connus,
les noms et adresses de leurs correspondants 4 Ottawa.

Une table des matiéres suivra ol sera indiquée la date de

chaque pidce et toutes les pages suivantes seront numérotées

consécutivement.

A la suite de la table des matidres, les pitces seront placées

dans Pordre suivant:

(i) Avis;

(ii) Déposition & I'appui, &'il y en a une;

(iii) Pidces & l'appui, autres que les jugements et motifs de
jugement, dans 'ordre chronologique;

(iv) Les minutes des jugements et les motifs de chacun en
commengant par ceux du tribunal de premiére instance



pour finir dans l'ordre par ceux du tribunal d’ott vient
Pappel. Si un tribunal a rendu un jugement sans motifs
éerits, ce fait sera noté dans la table des matiéres & la
place du numéro de page;

(v) Un mémoire divisé en quatre parties, contenant en une
Premiére Partie un bref exposé des faits, en une Deuxiéme
Partie 1’énoncé concis des questions soulevées, en une
Troisiéme Partie la substance de 'argumentation et en
une Quatridéme Partie la nature de la décision demandée;

(vi) Sur une page distinete et dans lordre ol ils sont cités
dans Uargumentation, une Table des Arréts et Ouvrages
que Vavocat entend invoquer;

(vii) Lorsqu’une partie désire invoquer une loi, une régle, une
ordonnance, un réglement ou un statut autre que ceux
de la Cour, elle doit faire imprimer au long les parties
pertinentes du texte en annexe & son mémoire ou en
produire cing exemplaires pour tenir lieu d’annexe. Toute
annexe doit étre mentionnée dans la table des matiéres.

(3) Si lUon présente au Registraire des pidces relatives & une
requéte sans preuve de signification ou sans se conformer pleinement
aux Reégles, la production n’en sera pas permise sans l'autorisation
d’un juge.

(4) L’intimé peut, s'il le désire, préparer, signifier et produire un
mémoire & 'encontre d’une requéte; le nombre d’exemplaires requis est
le méme que pour le requérant.

(5) Un avis ou autre piéce relatifs 3 une requéte ne peuvent pas
étre produits par la poste mais seulement par Pintermédiaire dun
correspondant & Ottawa.

RieLe 56. (1)—Sauf déposition contraire, quand une requéte pour
autorisation d’appel doit étre entendue par la Cour, cing copies de
toutes pices requises & I’audition, y compris celles qui font déja partie
du dossier de la Cour doivent étre produites au bureau du Registraire.
Quand il s’agit d’une requéte en annulation d’appel, dix copies de
toutes les pieces nécessaires & 'appui doivent &tre produites avec ’avis.
Quand la requéte doit ére entendue par un seul juge ou par le
Registraire, une seule copie en outre de 'exemplaire au dossier suffit.

(2) L’avis avec toutes les pieces & produire conformément au
paragraphe (1) doit &tre signifié aux procureurs de la partie adverse
ou des parties adverses ou & leurs agents dans la ville d’Ottawa et
produit au moins quatre jours francs avant P'audition de la requéte.

(3) Si une partie & qui I'on doit signifier n’a pas de correspondant
désigné dams la ville d’Ottawa, on peut lui signifier ’avis en affichant
une copie sur le tableau & cette fin dans le bureau du Registraire et
en expédiant une autre copie par poste ordinaire de premiére classe
& la personne & qui signification doit étre faite ou & son procureur, &
g8 derniére adresse connue du procureur tenu de faire la signification

ou de la partie elle-méme si elle n’a pas de procureur.

(4) A moins que le Juge en chef n’en ordonne autrement, la Cour
entend les requétes le premier jour de chaque session et, ensuite, les
premier et troisiéme lundis de chaque mois pendant la session.



Rieie 57—Sauf dans les affaires criminelles, lorsquune requéte
est retirée ou autrement abandonnée, 13 ou les parties adverses ont alors
droit, sans ordonnance, de faire taxer les frais comme dans le cas
d’une requéte abandonnée,

7. Que len-téte précédant immédiatement l’ancienne Régle N° 103

est aussi abrogé.

8. Que les paragraphes 3, 4 et 5 de la Formule «H» sont abrogés et

remplacés par les paragraphes suivants:

3. Pour chaque copie dactylographiée de document, acte

ou piéce de procédure, ou tout extrait, le folio ...... 20
Si la, copie est faite au moyen d’'un procédé en fac-
similé, pour chaque page de 81" X 14” (ou moins) .. 20

Les frais ci-dessus ne s’appliquent pas aux motifs
d’une décision avant qu’ils aient été publiés dans le
Recueil des arréts de la Cour supréme mais ils 8’y
appliqueront par la suite. Dans les deux cas, les frais
de service sont de $5 pour chaque copie des motifs
d’un jugement.

4. Pour rédiger le certificat et attester toute copie de
jugement ou décision lorsque la demande en est faite

au moment ol est rendu le jugement ou la décision .. 3.00
Lorsque ce certificat est demandé plus tard (frais de
recherches Compris) ........oeeveeiieiinnenennns 5.00

5. Pour le certificat du Registraire attestant I’état des
procédures ou l'absence des procédures dans une
affaire quelconque (frats de recherches compris) .... 10.00

6. Pour 'abonnement au bulletin des affaires en marche,
par année ou partie d’année ...........c0iiiiiiann 60.00

9. Une nouvelle formule «Q» est ajoutée aux Régles, savoir:

FORMULE «Q» (REGLE 54)

FORMULE D’AVIS DE REQUATE A UTILISER POUR LA REDACTION DE
REQUATES EN VERTU DE LA LOI SUR LA COUR SUPREME ET LES
REGLES DE CETTE COUR

COUR SUPREME DU CANADA

(Incrire ici Uintitulé complet de la cause de la fagon prescrite & la Cour
supréme du Canada)

AVIS DE REQURTE

VOUS ETES AVISES par les présentes, que (Pappelant, le requé-
rant, Vintimé, ou selon le cas) s'adressera & (la Cour, Pun des Juges
de la Cour ou au Registraire de la Cour) supréme du Canada, le
(jour de la semaine) (quantiéme) de (mois) 19 ..... , en vertu de
(indiquer la loi et Uarticle ou la régle sur laquelle se fonde la requéte)



pour obtenir une décision (indiquer la nature de la décision ou directive
demandée) ou toute autre décision que (la Cour, le Juge ou le Regis-
traire) jugera appropriée.

VOUS ETES DE PLUS AVISES que le requérant invoquera 2
Pappui de cette requéte (indiquer ict par leur titre et leur date toutes
les pieces que Uon veut invoquer) et avec autorisation si néeessaire
toutes autres piéces que U'avoecat jugera utiles. -

VOUS ETES DU PLUS AVISES que ladite requéte se fonde sur
les motifs suivants: (Indiquer ici de fagon concise, par paragraphes
numérotés, chacun des motifs sur lesquels se fonde la requéte.)

FAIT & (nom de la ville et de la province), ce ..................

(Inscrire icy & la main ou & la machine
le nom de Vavocat ou étude d’avocats
qui présente la requéte et son adresse
postale ainst que le nom de son client.)

AU:
REGISTRAIRE DE CETTE COUR ET A:

(Inscrire le nom et Vadresse de chacune des personnes ou des études

d’avocats & qui Uavis doit éire signifié et o quel titre il leur est

signifié.)

Lesdites modifications entreront en vigueur le 27 janvier 1970.

Le Registraire de la Cour est chargé de prendre les mesures nécessaires
pour effectuer le dépdt de la présente ordonnance devant les Chambres du

Parlement, de la maniére prévue par article 103 de la Loi sur la Cour
supréme.

Datée, &4 Ottawa, ce 26° jour de janvier 1970.
(Signature) J. R. CARTWRIGHT, J.C.C.

“ GERALD FAUTEUX, J.CS.C.
“ D. C. ABBOTT, J.CS.C.

“ R. MARTLAND, J.CS.C.

“ W. JUDSON, J.C8.C.

“ ROLAND A. RITCHIE, J.CS.C.
“ E. M. HALL, J.CS8.C.

« WISHART F. SPENCE, J.C.8.C.

“ LOUIS-PHILIPPE PIGEON, J.CS.C.
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S.CR. SUPREME COURT OF CANADA [1969] 3

KEN LEFOLII, BORDEN SPEARS, liﬁf
BLAIR FRASER and MACLEAN- APPELLANTS: *Mar. 19, 20
HUNTER PUBLISHING COMPANY o Ol

- LIMITED (Defendants) ............

AND
IGOR GOUZENKO (Plantiff) .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Defamation—Libel action—Motion for nonsuit—Judge reserving decision
on whether words capable of defamatory meaning until after jury’s
verdict—Charge to jury—Propriety of judge referring to motion and
difficulties in deciding same.

The plaintiff brought an action for libel based upon an article in a
national magazine. He alleged that a number of quotations from the
article in their plain and ordinary meaning were defamatory of him
and said that the words used were meant and were understood to
have certain meanings. The defendants admitted publication
of the said words but denied that they were defamatory. At the trial
the defendants moved for a nonsuit. Instead of disposing of the
motion for nonsuit, the trial judge reserved his decision and let the
case go to the jury. Later, after the jury had brought in its verdict,
he dismissed the motion. However, in his charge to the jury, he made
several references to the difficulty he was having in deciding the
motion,

The jury in a general verdict found that the plaintiff had been libelled
and assessed the damages at $1. The plaintiff appealed to the Court
of Appeal, basing his appeal against the award of $1 damages. The
Court of Appeal ordered a new trial both as to liability and quantum.
The defendants then appealed to this Court.

Held (Judson J. dissenting): The appeal should be dismissed; judgment
of the Court of Appeal varied.

Per Martland, Ritchie and Hall JJ.: There should be a new trial on the
issue of damages. The trial judge was in error when in his charge to
the jury he referred to the fact that he was reserving his decision on
the motion for nonsuit and that he was having difficulty in deciding
whether or not the words were capable of a defamatory meaning.
Agreement was expressed with the Court below that, reading the
charge as a whole, the judge, time and again, must have confused
and misled the jury on the matter of compensation. There was no
reason for retrying the issue of libel or no libel. A jury had already
made a valid finding on this aspect of the case.

Per Spence J.: The trial judge, despite what might be described as a classic
charge on libel so far as libel was concerned, did not sufficiently stress
the jury’s function to come to their conclusion not only on the
question of libel but on the question of damages without feeling in

*PreseNT: Martland, Judson, Ritchie, Hall and Spence JJ.
91306—13



1968
—
Lzrpoutl et al.
Cw.-
GouzENEO

R.CS. COUR SUPREME DU CANADA [1969]

any way bound by his personal views as to the facts and, therefore,
there should be a new trial which, however, should be limited to the
assessment of damages only.

Per Judson J., dissenting: The appeal should be allowed and the judgment
at trial restored.

APPEAL from a judgment of the Court of Appeal for
Ontario', allowing an appeal from a judgment of Stark J.
and ordering a new trial in a libel action. Appeal dismissed
but judgment of the Court of Appeal varied, Judson J.
dissenting.

J. Sedgwick, Q.C., and J. A. Campbell, for the defendants,
appellants.

R. A. Harris and H. W. Lebo, for the plaintiff,
respondent.

The judgment of Martland, Ritchie and Hall JJ. was
delivered by

Harr J.:—The respondent’s action is for libel based
upon an article in the issue of MacLean’s Magazine dated
September 5, 1964. The article in question carried the title
“These Were The Years That Made Our World”. The
respondent alleged that 17 quotations from the article as
set out in para. 10 of the statement of claim, preceded by
the following words:

10. In the said issue the Defendants printed or caused to be printed
and falsely and maliciously published or caused to be published
of the Plaintiff and of him in the way of his profession as an

author, and in relation to his conduct, photographs and words as
follows:

were libellous. He alleged that the quotations in their plain
and ordinary meaning were defamatory of the respondent
and in a subsequent paragraph said that the words used
were meant and are understood to mean that the
respondent:

(a) is a spend-thrift; _

(b) a person whose contribution to the security of Canada was inci-

dental and was of no great value;

(¢) a trouble maker;

(d) a ward of the RC.MP.;

(e) a dishonest man seeking to have the government do his family

chores;
(f) a lazy man and a work-shirker;

1719671 2 O.R. 262, 63 D.L.R. (2d) 217.
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(2) a man deluded by delusions of great wealth;

(k) a washed out author;

(i) an ungrateful person ;

(i) a person not ‘worthy of the goodwill of his fellow Canadian
citizens.

The appellants admitted publication of the words com-
plained of but denied that they were defamatory, and
further alleged by para. 8 of the defence that:

8. In so far as the words set out in paragraph 10 of the statement
of claim consist of statements of fact they are true in substance
and in fact and in so far as the said words consist of expressions
of opinion they are fair and bona fide comment made without
malice upon the said facts which are a matter of public interest.

The trial was a short one. Certain questions and answers
from the examinations for discovery of appellants were put
in evidence by the respondent. The appellants called no
witnesses. They moved for a nonsuit. Instead of disposing
of the motion for nonsuit, the learned trial judge reserved
his decision and let the case go to the jury. Later, after the
jury had brought in its verdict, he dismissed the motion.
However, in his charge to the jury, he made several refer-
ences to the difficulty he was having in deciding the
motion, and I will be dealing with this aspect of the matter
later in these reasons.

No defence evidence having been tendered in support of
their pleas by the appellants, the learned trial judge cor-
rectly charged the jury that they were not concerned with
the truth or falsity of the article, he put it this way:
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Now remember, we are not concerned, as I say, with the truth or

falsity of that statement. We presume it is false, and there is no evidence
about that, but the question is: did that photograph and do those wotds
detract from his, Gouzenko’s reputation? These are the questlons that you
are going to provide the answers for.

He further charged them that certain of the passages
complained of were not capable of being defamatory. Then
he told the jury of the motion made by counsel for the
appellants “that I should stop the case right then and
there, and he argued that the words were not capable of
having a defamatory meaning”. He went on to say:

Now when the plaintiff finished his case yesterday you gentlemen
were asked to leave the room for a while, you will recall, and counsel
for the defence rose to his feet and urged upon me this very matter, that
I should stop the case right then and there, and he argued that the
words were not capable of having a defamatory meaning. In other words
that the plaintiff hadn’t even crossed that first bridge. I reserved my deci-
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sion and I have been giving this question a lot of thought and last night
in the rather late hours I was reading these words over and over again
to try and decide that preliminary question, and I hope I have made it
clear what that preliminary question is, whether the words are capable of
being construed by reasonable men as defamatory, and that is not a
simple question like the obvious examples that I mentioned a few mo-
ments ago: the thief, the liar, the rogue, that type of example. The result
of all this is that I am still reserving my decision on this question and
I am going to give this matter further thought and all I am going to
say at this time is I am not going to rule that these words or some of
them are completely incapable of a defamatory meaning. In other words
I may not be too impressed by the seriousness of these allegations but I
must be scrupulously fair to the plaintiff and what I am saying is this:
that I am not satisfied that there is not some evidence to go before you
and I am not going to take it away from you. I am simply saying I am
not going to rule that these words are completely incapable of a de-
famatory meaning. I am quite sure a lot of them are completely incapable.
There may be some that are not and I am not going to take it away from
the jury at this time. Regardless of what your verdict is I may still
change my mind, or rather, I may still make up my mind one way or
the other and for that reason I am reserving that portion of the decision.
So all I am saying to you now is that I am puzzled, I am not sure whether
these words are capable in the minds of reasonable men of being con-
strued in a defamatory sense. I am not sure that they are incapable and
so I am going to ask you as reasonable men to decide whether in fact
they did libel the plaintiff.

In so doing, he was, in my view, in error. Comments
such as these are not for the ears of the jury.

Instead of putting specific questions to the jury, the
learned trial judge, with the consent of counsel, asked the
jury for a general verdict. This procedure was criticized in
the judgment of the Court of Appeal. I am of opinion that
this was a case in which asking for a general verdict was
eminently the right course to follow.

The jury brought in a general verdict as follows:

“Verdict libel. Damages $1. Foreman Lester Bolton.”

The respondent appealed to the Court of Appeal for
Ontario, basing his appeal against the award of $1 dam-
ages. The Court of Appeal® ordered a new trial both as to
liability and quantum.

I am unable to agree with the Court of Appeal in so far
as a new trial being required on the question of liability.
The jury was properly charged on the question of libel or
no libel. The verdict of “libel” justified the respondent’s
action. The Court of Appeal appears to. have considered a

2119671 2 O.R. 262, 63 D.L.R. (2d) 217.
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new trial necessary on the question of liability because in 1968

its view specific questions should have been put to the Lmvonn et al.
jury. Kelly J.A. said in this regard: GovmNgo

Had the jury in this case been asked to answer specific questions, in all Hall I
probability a new trial, limited to the assessment of damages, could have '
been appropriately ordered.

What the respondent Gouzenko was complaining of in
the Court of Appeal was misdirection as to damages, and
in this regard his argument in the Court of Appeal and
here was that the learned trial judge had, at various times
in his charge to the jury and particularly in discussing his
own doubts in relation to the nonsuit motion, so deni-
grated the respondent’s case for substantial damages and
made light of the whole matter that what he did amounted
to misdirection and resulted in the jury awarding nominal
damages only.
In his reasons for judgment, Kelly J.A. said:

In this action the duty of the jury was to determine liability and, hav-
ing done so, to assess damages. These were separate functions and should
not have been intermixed. The jury’s finding as to liability should have
been made with respect to words which the Judge had already ruled
capable of being defamatory or instructed the jury to assume to be so.
The assessment of damages should have been made uninfluenced by the
charge with respect to liability. The effect of this charge was to invite
the jury to belittle the damages by the doubt that was thrown on liability.

I agree with Kelly J.A. that, reading the judge’s charge
as a whole as one should do, the judge, time and again,
must have confused and misled the jury on the matter of
compensation. I am of opinion that there must be a new
trial on the issue of damages. I see no reason for retrying
the issue of libel or no libel. A jury has already made a
valid finding on this aspect of the case.

I would, accordingly, dismiss the appeal but vary the
judgment of the Court of Appeal by restricting the new
trial to the issue of damages only. The respondent should
have his costs of this appeal.

Jupson J. (dissenting) :—I would allow this appeal and
restore the judgment at trial which allowed the plaintiff
damages in the amount of $1 and the costs of the trial.

The plaintiff complained of libel in the issue of
MacLean’s Magazine dated September 5, 1964. The greater
part of this issue contained an historical survey of the
1940’s. As part of this survey there were approximately
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two columns devoted to the plaintiff. In his statement of
claim the plaintiff referred to seventeen passages from
these two columns as being libelous in their plain and
ordinary meaning. This is all that we are concerned with in
this appeal. There were no innuendoes, either pleaded or
proved.

My opinion is that only two of these passages could
possibly have been found to be capable of any defamatory
meaning, including the one assigned by the plaintiff in his
statement of claim, and there would have been no error if
the trial judge had so instructed the jury. Instead of fol-
lowing this course he went through the passages one by
one and expressed his opinion on them. He withdrew all
but three passages from the jury’s consideration and in
leaving those three to the jury, he expressed a doubt
whether they were capable of being defamatory. It was
within his power to do this and that this power should not
be restricted in the way proposed by the Court of Appeal.
The jury brought in a general verdict of libel and assessed
the damages at $1.

I do not agree that the course followed by the judge had
the effect of belittling the damages. His instruection on
damages was emphatic and correct and there were no
objections taken to his charge by either side. This was a
highly exaggerated claim and the jury must have
appreciated that fact. The plaintiff did not give evidence.

I do not think that the new trial should be restricted to
an assessment of damages. ‘A jury assessing damages
should not be restricted to a mere reading of the article in
its context and to a hearing of whatever oral evidence is
given on damages. If there is to be a new trial, the better
course would be to direct that it be both on liability and
damages.

SpeENCE J.:—I have had the privilege of reading the
reasons of my brother Hall and have come to the conclu-
sion that I shall concur therein. I need not repeat the
recital of the circumstances and the course of litigation
outlined in those reasons. As did my brother Hall, I agree
with the statement of Kelly J.A. in the Court of Appeal
when he said:

This statement of his difficulties in deciding whether the words were
capable of 'a defamatory meaning was repeated three times in different
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but equally compelling language. In the light of the statement of Lord 1968
Porter in Turner v. M.G.M. Pictures Ltd., [1950]1 1 All ER. 449 at p. 454, LEN:;;et al
I doubt if this is a case where the trial judge should have reserved his . )
ruling on the issue of whether the words were capable of a defamatory GouzENEo
meaning, but, assuming it was an appropriate case to reserve his ruling, he _ ——
should simply have told the jury to assume that the words were capable Sp_eff J.
of a defamatory meaning and that it was their duty to decide whether

they were so in fact. He should not have told them of the motion made in

their absence or have said anything about his difficulty in arriving at a

conelusion as to whether the words were capable of a defamatory meaning.

What happened in the jury’s absence was wholly irrelevant to the func-

tion of the jury.

Had the jury returned an answer that there was no libel,
the plaintiff (here the respondent) would have had a very
grave cause to complain as to the learned trial judge’s
charge. The jury, however, answered that there was a libel
and, surely, that answer completely disposes of the objec-
tion to the learned trial judge’s charge except as to the
question of damages, with which I shall deal hereafter.

Kelly J.A. in the Court of Appeal found that there were
other reasons which would justify a new trial as to both
libel and damages. The learned trial judge had excluded
evidence which was urged by the plaintiff as being admissi-
ble to prove express malice and the judgment of the Court
of Appeal approved that ruling so that issue need not be
further considered. The plaintiff in addition to pleading the
libel in the ordinary and natural meaning of the word had
assigned in para. 12 of the statement of claim some ten
different innuendoes. The learned trial judge withdrew
from the consideration of the jury seven of the ten mean-
ings ascribed in the said innuendoes. Kelly J.A. in his
reasons for judgment said:

. . . I do not think it desirable to say more than the words cor‘nplained of
taken in their entirety are capable of supporting some of the other

innuendoes set out in the statement of claim in addition to those which
the learned trial Judge left with the jury.

At the trial, the plaintiff did not appear and the only
evidence adduced was on behalf of the plaintiff and con-
sisted of the reading of the actual article complained of
and certain limited portions of the examination for discov-
ery of the three defendants Lefolii, Spears and Fraser. I
cannot understand how under those circumstances any
innuendoes, in the primary meaning of that word, could be
supported. There was no one who appeared to say that
because of some extraordinary ecircumstance the words
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meant something other than their natural and ordinary
meaning: Grubb v. Bristol United Press Ltd.2, per Upjohn
LJ. at p. 392. This distinction was pointed out by the
learned trial judge when he said when dealing with the
submission of counsel for the defence that the considera-
tion of the innuendoes should be taken from the jury as
they had not been supported by the evidence:

Then there is also a form of innuendo we commonly use whereby we
do not much more than define the words or in fact the various meanings

" that the words may have.

In short, they were the mere extended definitions of the
ordinary and natural meaning of the words. Therefore, a
new trial as to liability is not required to deal with these
alleged innuendoes. It must be remembered the jury, by its
answer, did find a libel. The judge presiding at the new
trial for the assessment of damages only could simply
charge the jury that the words having already been found
to be libel it was their function to determine the damages
which accrued to the plaintiff as a result of the publication
of such libel.

I turn now to the problem of whether the plaintiff
should have a new trial limited to the assessment of dam-
ages only or whether the judgment at trial should be
restored.

Kelly J.A. in his reasons for judgment in the Court of
Appeal for Ontario followed the statement which I have
quoted above with these words:

The emphasis placed upon his difficulties in making up his mind could
have one effect and one effect only on the jury to cause them to believe
that, if the words were defamatory at all, the effect on the reputation of
the appellant was trivial and that the damages suffered by the appellant
were likewise trivial. It may be that what was said of the appellant was
not serious: in a proper context a trial judge may properly express to
the jury his own views in regard to the words used. But he should not
permit his uncertainty as to the capability of the words to be defamatory,
to influence the jury’s assessment of the gravity of the injury to the
appellant cdused by those words.

I am in agreement with the view of Kelly J.A. that the
effect of the emphasis to the jury by the learned trial judge
of his difficulty in making up his mind as to the possible
defamatory nature of the words could cause the members
of the jury to believe that the damages suffered by the

3119621 2 All ER. 380 (C.A).
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plaintiff were trivial. As Kelly J.A. notes, the trial judge fff

may properly express to the jury his own view of the facts. Lerorm et al.
That is so whether the said facts are relevant to either Goummzo
liability or damages. The rather unique feature of an Spenced
action for libel is that the libel, 7.e., the thing which creates ~——
the liability, is also to a large degree the measure of the

damages and, therefore, it is most important that in a libel

action the warning, which it is the duty of the trial judge

to give to the jury, that any expression of his personal

view of the facts must be understood to be without any
authority whatsoever and to be only an honest attempt to

assist them in the performance of their duty should be

stressed. He should be careful, in fact, to encourage the

jury to disregard his personal views, which as I have said

he had every right to express, at any time those views of

the facts should fail to accord with his own.

I have come to the conclusion that the learned trial
judge in the present case, despite what might be described
as a classic charge on libel so far as libel is concerned, did
not sufficiently stress the jury’s function to come to their
conclusion not only on the question of libel but on the
question of damages without feeling in any way bound by
his personal views as to the facts and that, therefore, there
should be a new trial which, however, as my brother Hall
has pointed out, should be limited to the assessment of
damages only. It is this unique feature of a trial of an
action for libel which makes a new trial limited only to the
assessment of damages a procedure of doubtful efficiency. I
am only moved to resort to such a procedure in the present
case because of the unusual fashion in which the plaintiff
put forward his case. The plaintiff not only gave no tes-
timony on his own behalf but did not even appear at the
trial. The defendant Maclean-Hunter Publishing Com-
pany Limited, admitted publication. The plaintiff, as I have
said, read in portions of the examinations for discovery of
the defendants Lefolii, Spears and Fraser. These defendants
adduced no evidence. Therefore, no witness gave evi-
dence under oath at the trial. Under these unusual circum-
stances, there would seem to be no good reason why an
assessment of damages could not proceed by a mere read-
ing to the jury of the whole article in the magazine fol-
lowed by the address of counsel and the judge’s charge. I
do not wish to be understood as so directing but merely
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198 mention these factors as moving me to concur with my
Lzrorn et al. brother Hall to limiting the new trial to an assessment of
GoDmNKo d_amages only. I also agree with my brother Hall’s disposi-
— _  tion of costs.

Spence J.
- Appeal dismissed but judgment wvaried, with costs,
Jupson J. dissenting.
Solicitors for the defendants, appellants: Smith, Rae,
Greer, Toronto.
Solicitors for the plaintiff, respondent: Luck and Harris,
Rezxdale.
E?Z TAHSIS COMPANY LTD. (Plaintiff) ...... APPELLANT;
1968 VANCOUVER TUG BOAT CO. LTD. R
Oct1  (Defendant) ..................... HSPONDENT:

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Shipping—Contract for carriage of goods—Obligations of carrier and
shipper—Seaworthiness—Loading instructions—Capsize of barge during
loading—Ezpert advice subsequent to accident—Responsibility for
loss.

Under a contract entered into by the plaintiff and the defemdant, the
latter undertook to provide tugs and scows for transporting pulp
chips from the plaintiff’s plant to their destination. The agreement
provided, inter alia, that: “(a) Tugs and scows shall be approved by a
representative of Marine Surveyors of Western Canada or other
competent surveyor; (b) Carrier shall in all cases exercise due
diligence to make and keep all vessels used seaworthy; (c) Shipper
shall be responsible for all scows from the time they are made fast
to moorings until carrier has placed a line aboard with intention of
removing the same from the dock; (d) Scows shall be loaded and
trimmed in accordance with loading instructions provided by carrier
to shipper from time to time; (e) All shipments of pulp chips shall be
carried subject to all the terms and conditions of carrier’s bill of
lading.” The first condition on the reverse side of the form of bill of
lading annexed to the contract was that “it shall have effect subject
to the Water Carriage of Goods Act”.

In the performance of this contract the defendant at first used barges of
approximately 700 units carrying capacity, but the intention was that
it would later use much larger barges. Due to their greater width,
the plaintiff’s loading equipment did not project far enough to make it
possible to centre the load within the box of the larger barges, as

*PrESENT: Abbott, Martland, Ritchie, Spence and Pigeon JJ.
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could be done with the smaller ones. It was agreed between the 1968
parties that the necessary alterations would not be made until some T AHS‘IS Co

experience had been gained in the loading of the big barges. In the LT,

meantime, the load was to be put on eccentrically, the barge being V.
turned around by a tug from time to time as the loading progressed. YTANC%UVER
'Uq Boar

One of the defendant’s scows capsized while it was moored to the Co. L
plaintiff’s dock and in the last stages of being loaded with chips -
through the plaintif’s equipment. Loading instructions with respect

to permissible list had been given verbally by the defendant’s super-

intendent to the plaintiff’s mill foreman, who was also superintending

the loading of the barges.

Judgment at trial was given in favour of the plaintiff. On appeal, the
Court of Appeal unanimously allowed the appeal and dismissed the
plaintiff’s action and allowed the defendant’s counterclaim. An appeal
from the judgment of the Court of Appeal was then brought to this
Court.

Held (Abbott and Ritchie JJ. dissenting): The appeal should be allowed
and the judgment of the trial judge restored.

Per Martland and Pigeon JJ.: It was clear that the provision for responsi-
bility for the scows during loading could not have the effect of sup-
pressing during that period the obligation of the carrier to use due
diligence to make the ship seaworthy and, accordingly, it was un-
necessary to decide whether the Water Carriage of Goods Act, RS.C.
1952, e. 201, applied. Seaworthiness requires more than structural
soundness; it also requires proper instructions. Even if this was not 2
legal requirement, the contract between the parties would make it

" such under (d) above.

As to whether the defendant did in fact provide proper loading instructions
or at least used due diligence to that end, it was obvious that it did
not use due diligence. The defendant had failed to obtain the advice
of a naval architect or of a person of equivalent qualifications, in
respect of a vessel, a substantial part of which had not been designed
by such a person. The loading instructions verbally given by the
defendant’s superintendent to the plaintiff’s foreman prior to the
accident were not proper and adequate. There was no reason to believe
that if competent expert advice had been sought, as it should have
been before the barges were put in service, such advice would have
been any different from that which was subsequently given as suit-
able under the conditions of eccentric loading in which the defendant
had acquiesced.

On the question of whether the capsize was in fact due to the insufficient
and defective loading instructions or to the negligence of the plaintiff’s
foreman, the conclusion was reached, following an egamination of the
evidence, that the Court of Appeal was wrong in finding that the
capsize was due to the plaintiff’s negligence. On the contrary, the
accident was due to the insufficient and imprudent loading instructions
giveh by the defendant’s representatives.

Per Spence J.: The obligations of the plaintiff and the defendant were
fixed by the terms of the contract entered into by the parties and
under the circumstances the bill of lading was merely a receipt. Under
the contract the defendant had not merely 2 right but a duty to issue
proper instructions as to loading and it was the breach of that duty
which created the occasion for the capsize of the scow.
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Per Abbott and Ritchie JJ., dissenting: It was the agreement and not the
Water Carriage of Goods Act which controlled the relationship be-
tween the parties. Under the agreement the responsibility for the
scow while moored at the plaintifi’s dock during loading rested with
the plaintiff subject to the fact that it was required to comply with
any instructions provided by the carrier as to loading and trimming.
The carrier had the right but not the duty to give such instructions
subject to the fact that any instructions which it did give must be such
as to not endanger the safety of the scow or cargo, and even if the
agreement be construed as imposing a duty upon the carrier to give
loading instructions, there was no breach of such a duty in the present
case.

Under all the circumstances of the case, before the defendant could be
fixed with' the responsibility for the loss it was incumbent on the
plaintiff to show not only that the instructions given by the defendant’s
superintendent were wrong, but that this error was the cause of the
mishap. The evidence indicated that there was nothing wrong with
the instructions given as to permissible list.

The underlying causes of the collapse of the vessel were that the plaintiff
company was employing loading equipment which was not thoroughly
adapted to the loading of these large scows and that its superintendent
was not exercising the care required to supervise the undertaking.
The immediate cause of the capsizing was the negligence of the fore-
man who was responsible for the loading of this particular scow.

[Standard Oil Co. of New York v. Clan Line Steamers Lid., [1924]1 A.C.
100; Canadian Transport Co. Ltd. v. Court Line Ltd., [1940] A.C. 934;
Kruger & Co. Ltd. v. Moel Tryvan Ship Co. Ltd., [1907]1 A.C. 272,
considered.

APPEAL from a judgment of the Court of Appeal for
British Columbia’, reversing a judgment of Collins J. Ap-
peal allowed, Abbott and Ritchie JJ. dissenting.

W. J. Wallace, Q.C., and D. B. Smith, for the plaintiff,
appellant.

D. McK. Brown, and B. Trevino, for the defendant,
respondent.

The judgment of Abbott and Ritchie JJ. was delivered by

Rircuie J. (dissenting):—I have had the benefit of
reading the reasons for judgment of my brother Pigeon in
which he has made an extensive analysis of a great deal of
the evidence, but as I take a somewhat different approach
to the problem involved and as I place a different interpre-
tation on some of the facts, it is perhaps as well for me to

1(1967), 60 W.W.R. 65, 62 D.L.R. (2d) 371.
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state independently the issues as I see them. I will }E‘f
endeavour to refrain from repetition in so far as is consist- Tamss Co.
ent with making my opinion clear. L“’
This appeal arises out of the capsizing of one of the V,Iég?B;'ﬁ“
respondent’s scows while it was moored to the dock at the Co.Lm.
appellant’s plant and in the last stages of being loaded Ritchiey.

with wood chips through the appellant’s equipment. —

In my view the respective obligations of the appellant
and the respondent concerning the supplying of scows and
the loading thereof with pulp chips at the appellant’s
plant, are fixed by the terms of the contract (hereinafter
referred to as the agreement) entered into between the
parties on April 26, 1962, wherein it is recited that the
carrier, i.e., Vancouver Tug Boat Company Limited, has
agreed with the shipper, i.e., Tahsis Company Limited, to
supply suitable tugs and scows to transport pulp chips
from the shipper’s plant to their destination. This is a
contract to carry the appellant’s goods in the respondent’s
scows between the Tahsis Company’s plant and the St.
Regis Paper Mill and in my view it has the character of a
charter party covering a succession. of voyages by these
scows from the point of loading to the destination
specified.

By clause 10 of the charter agreement it is provided that

all shipments

. . . shall be carried subject to all the terms and conditions of Carrier’s
Bill of Lading . . . which together with the provisions of this contract shall
constitute the terms and conditigns under which the said pulp chips are
carried. In the event of any conflict between the said Bill of Lading and
this Agreement, the terms of this Agreement shall govern.

Carrier shall supply Shipper with Bill of Lading forms which ghall
be completed by Shipper and signed by each party hereto prior to the
sailing of each scow . .

I mention this clause because the learned trial judge
took the view that the provisions of the “Rules Relating to
Bills of Lading” which are a schedule to the Water Car-
riage of Goods Act, R.S.C. 1952, ¢. 291, governed the load-
ing and carriage of the chips shipped under the agreement
and as I disagree with this conclusion and consider the
matter may be of some importance in determining the
rights of the parties, it appears to me to be desirable to
state at the outset the reasons for my disagreement.
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In this regard it is to be observed that the rules in
question, with the exception of art. 6, only apply to “con-
tracts of carriage” as defined in art. 1(b) of the schedule,
and are therefore limited to: -

. contracts of carriage covered by a bill of lading or any similar docu-
ment of title in so far as such document relates to the carriage of goods
by sea, including any bill of lading or any similar document as aforesaid
issued under or pursuant to a charterparty from the moment at which such
bill of lading or similar document of title regulates the relations between

. a carrier and a holder of the same.

In the present case it was the shipper, .e., Tahsis, who
chartered the vessel directly from the owner as opposed to
the common situation in which an owner has chartered his
vessel and the charterer in turn contracts with the shipper.
There is a long line of cases to the effect that where, as
here, the shipper has chartered the vessel directly from the
owner, the bill of lading in so far as it may differ from the
terms of the charterparty, is to be treated as a mere receipt
for the goods.

The effect of these cases is well summarized in the rea-
sons for judgment of Lord Halsbury in Kruger & Co. Ltd.

v. Moel Tryvan Ship Co. Ltd.? where he said:

The bill of lading cannot control what has been agreed upon before
between the shipowner and the merchant and what has been expressed
in a written instrument which is the final and concluded agreement
between the parties. It is in truth a bill of lading; it is somewhat in-
accurately described as a contract in the Bills of Lading Act, but Bramwell
L.J. said in Wagstaff v. Anderson, (1880), 5 C.P.D. 171, 177, that “to say
it is a contract superseding, adding to or varying the former contract
under the charterparty is a proposition of law to which I never can
consent.”

In Scrutton on Charterparties and Bills of Lading, 17th
ed. at p. 397, the matter is dealt with in relation to the
language used in the schedule to the Water Carriage of
Goods Act. The learned author there says:

For as between the charterer and the shipowner the operative docu-
ment is the charterparty, the bill of lading being generally a mere receipt

. . and there is between them no “contract of carriage” within the
meaning of Article 1(b) and, therefore, the shipowner is not within the
meaning of Article 1(a) a “carrier” (ie, a person who “enters into a
contract of carriage”) ...

I am accordingly of the opinion that it is the agreement
and not the Water Carriage of Goods Act which controls
the relationship between the parties.

2[1907] A.C. 272 at 278.
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I have dealt with this matter at such length because
counsel for the appellant invited us to adopt the conclusion
of the learned trial judge that the respondent had failed to
exercise due diligence “before and at the beginning of the
voyage to make the ship seaworthy” as is required by art.
3(1) of the schedule to the Water Carriage of Goods Act.
The word “seaworthy’ is not defined in that Act or in the
schedule thereto and it has been variously interpreted by
the Courts having regard to the facts of the various cases
before them, but the meaning of the word “seaworthy” as
used in the agreement is fixed by the provisions of clause
1(b) thereof and the combined effect of that clause and
clause 3(c) makes it clear that the obligation of Vancouver
Tug in this regard was limited to exercising due diligence
to make and keep the scow “in a normal condition, safe to
tow in the trade for which” it was “being used and that
the amount of water contained within the hull” did not
“exceed the equivalent of 4 inches depth over the entire
bottom of any single main compartment of”’ the scow.

The agreement itself describes in some detail the carri-
er’s obligation to supply scows and to arrange towing oper-
ations so as to provide efficient transportation and the
shipper’s obligation to load the chips on the scows. The
following provisions appear to me to be most relevant to
the present inquiry:

Clause 3(a)

Carrier shall provide sufficient tugs and scows all of which shall be
approved by a representative of Marine Surveyors of Western Canada,
or other competent surveyor, for the purposes of transporting net less
than 60,000 units, nor more than 80,000 units, of pulp chips per annum.
Scows provided hereunder shall have a minimum aggregate carrying
capacity of 3,000 units and a maximum aggregate carrying capacity of
4,500 units and shall be properly boxzed and fitted for the transportation.

Clause 3(c)

Carrier shall in all cases exercise due diligence to make and keep all
vessels used hereunder in good order and condition and in all respects
seaworthy.

Clause 5(b)
Carriers shall deliver the scows to Shipper at loading places in good
order and condition and in all respects ready to load.

Clause 5(e)

Shipper shall be regponsible for all such scows from the time they are
made fast to moorings as directed by Shipper until Carrier has placed a
line aboard such scows with the intention of removing the same from
the plant, whether loaded or empty.

91306—2
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7. Loading.

(a) All pulp chips shall be loaded and trimmed by Shipper solely at
the expense of Shipper, PROVIDED ALWAYS that Carrier shall bear any
costs occasioned as a result of faulty equipment supplied by Carrier.

(b) Bcows shall be loaded and trimmed in accordance with loading
instructions provided by Carrier to Shipper from time to time.

(¢) Loading shall be deemed to be completed when any loaded scow
has been examined and accepted by the master of the tug.

(d) Shipper shall load each scow to capacity with all reasonable
despatch.
11. Risk and Liability.

(a) Shipper shall be liable for and shall pay for all damage caused
to vessels provided by Carrier hereunder which shall be caused by the
negligence of Shipper, its servants or agents, and shall indemnify and save
Carrier harmless from all loss and damage whatsoever caused by the
negligence of St. Regis Paper Company, its servants or agents.

(b) Shipper shall procure and maintain at its expense, insurance on
all pulp chips carried hereunder to the full insurable value thereof against
all sea, fire and marine risks which may arise during the loading, trans-
portation and discharge thereof.

It appears to me that the division of responsibility
between the parties under this agreement was that the
shipper would be responsible for the scows from the time
they were made fast to the moorings at its dock until the
tug master put a line aboard to tow them away, while the
carrier undertook to provide scows approved by a represen-
tative of Marine Surveyors of Western Canada and accepted
the responsibility for safe carriage of the cargo to the
specified destination. In so doing, the carrier reserved the
right to have the scows loaded and trimmed in accordance
with its instructions from time to time. Loading was
“deemed to be completed when any loaded scow” had
“been examined and accepted by the master of the tug”.

In my opinion, by virtue of the provisions of clause 7(d)
the shipper accepted the responsibility of loading “each
scow to capacity with all reasonable despatch” and further
agreed under clause 7(a) to load and trim all pulp chips
solely at its expense. As the carrier was responsible for the
scow and its cargo during the voyage, it appears to me to
be only reasonable that the agreement should contain a
provision that the scows would be loaded and trimmed in
accordance with such instructions as the carrier might,
from time to time, provide and that the loading would not
be deemed to be completed until the tug master had exam-
ined and accepted the loaded scow. Clause 7(b) undoubt-
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edly placed the shipper under the obligation to load and
trim in accordance with any instructions provided by the
carrier, but I do not read it as creating any concomitant
obligation on the carrier to provide such instructions. The
loading was left to the shipper but the carriage at sea was
left to the carrier. As will hereafter appear, instructions
were in fact given by the carrier to the shipper as to the
maximum permissible list to be allowed in loading the type
of scow with which we are here concerned, and whether
these instructions were wrong, and whether or not they
were carried out by the shipper, are two of the questions
involved in this appeal.

During the early months of the life of the agreement,
the respondent was supplying barges of its 100 series with
a carrying capacity of approximately 700 units which could
be readily loaded with chips from the then existing chip
conveyor and chip delivery spout at the appellant’s plant,
but it decided to acquire a much larger type of barge which
was later known as its 150 series and which had a capacity
of 1,680 units of chips. This decision was conveyed to the
appellant with a view to determining what effect the
change would have on the method of loading with its
existing loading facilities.

The discussions between the parties at this stage of the
proceedings are well deseribed in the evidence of Mr. W. G.
Beale, who was the superintendent and former manager of
planning and engineering for the Tahsis company, and who
said:

‘We had previously received drawings of the proposed barges, the
V.T. 150 and 151 in order to determine whether it was—whether
these barges would present any difficulty in so far as loading with
our facilities was concerned. As a result of having received these
and made a preliminary investigation, we had determined that it
was quite possible and practical to load these barges and this was
discussed at this meeting. I conveyed to Mr. Plester and to Mr.
Lindsay that we would load the barges with the present facilities
in the initial stages, but that once we had seen physically what the

barges looked like, what the problems were, we would then extend
the conveyor then we could load the barges more economically.

. What do you mean by more economically?

. I explained to Mr. Plester that we proposed to turn the barges
during the process of loading. This was a fairly—this was something
which we bad done—that I had done during my stay in B.C. Forest
Products in Victoria, and it was a fairly common type of pro-
cedure.

91306—25%
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1968  He was later again asked:
—

T“ism Co. Q. Now, you mentioned that—I think I asked this question about—
:?' you mentioned something about being economical, that you would
VANCOUVER make changes to make it economical. What did you mean by that?
Tuae Boar A. Oh, we proposed to accept the cost during the initial stages of
Co. L. turning the barges during the loading, and this of course, was a
Ritchie J. direct cost. We proposed to use the local tug owned by Texada

—_ Towing at their going rates to turn the scow.

It is, I think, fair to conclude from this evidénce that the
problem in loading the V.T. 150 and 151 scows as opposed
to the 100 series was created because Tahsis had not got
the proper facilities for loading such large scows directly,
that this problem was discussed before the scows were ever
constructed, that it was the Tahsis managing engineer
who suggested loading by turning the barges so as to cover
first one side and then the other with chips, and that he
had, on behalf of Tahsis, made a preliminary investiga-
tion as a result of which he determined that it was practi-
cal to so load the scows. Mr. Beale had had experience in
loading in this fashion and it is clear that the whole opera-
tion was to be conducted independently of Vancouver Tug
by the use of the “local tug” for turning. This procedure
appears to have been adopted on a temporary basis until
Tahsis had found out “what the problems were” after
which it was contemplated that the conveyor would be
extended.

It was not until October 13 that the first of the new
barges arrived at the Tahsis plant. Captain Plester, who
was port superintendent for the tug company had intended
to be present during most of the loading but unfortu-
nately his arrival was delayed until October 17 after the
loading was practically completed and the scows had been
turned end for end five times in order to assist in the
distribution of the load.

It was at this time that Captain Plester had a conversa-
tion with Mr. Kovlaske, who was in charge of loading the
150 series scows for Tahsis under the direction of Mr.
Beale, which he describes as follows:

... I asked Mr. Kovlaske when he expected to turn the barge
again as he had informed me that he would be turning her once
more before completion, and he then asked me, and while he was

asking me he was looking at the width of the barge, and he said,
now he said, “How much list should I put on this barge before I
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turn her as this is an unfamiliar piece of equipment to me?” So I
said, “Well, Al, two to three feet. You can go two to three feet
to be quite safe, but you should not exceed three feet in any case.”

It is with respect to this evidence that the learned trial
judge made the following comment:

However, he did not tell Kovlaske that in the final stages of load-
ing the effect on stability by the placement of the latter part of
-the cargo could be controlled by watching to keep the list within
the limit of three feet, nor how tricky this could become in the
final stages of loading. I particularly find that although Captain
Plester advised him not to allow a list to exceed three feet he did

not advise him of any plan or sequence of placement of cargo -

which would enable Kovlaske to keep the list under three feet. In
my view it is meagre advice to advise one to keep the list not
more than three feet and to fail to explain how this can be done.

In quoting the evidence of the conversation between Plest-
er and Kovlaske, the learned trial judge omitted to refer to
what followed after Kovlaske had been told that he should
not exceed three feet in any case. Mr. Plester’s evidence,
which is uncontradicted, continues:

Q. Alright, and what did he say in response to that?

A. And he said, “Okay,” and I said, now, I said, “Due to the size the
barges you should take measurements from time to time or have
your loader take measurements to establish the list.” I said, “These
can be very confusing due to the size of the barge. You can get
more than that if you don’t watch.” He said, “Okay. I'll watch that
pretty carefully.”

As T have indicated, the loading procedure adopted by
Tahsis was on a temporary basis and to some extent was a
question of trial and error to find out what the problems
were, but whatever the exact instructions may have been
which were given to Kovlaske by Captain Plester, it is clear
that having received these instructions Kovlaske had
successfully superintended the loading of six such scows
eccentrically between October 15 and December 30 and
that on December 27 when the V.T. 151 was delivered by
Vancouver Tug, he was the only person who had had any
actual experience in superintending the loading of these
scows with the equipment available and he was in a better
position than anyone else to know what was a safe load.

It is in my view highly significant and clearly indicative
of the responsibility accepted by Tahsis for loading that
after observing the first two loads, the superintendent and
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managing engineer of Tahsis decided to change the loading
Tamsis Co. arrangements at the plant. As to this he gave the following
evidence:

Q.
A,

B O

Well, now, as a result of this loading and your experience what
plans were made with respect to the conveyor?

After we had observed a couple of loadings of V.T. 150 we were
still somewhat undecided as to exactly what action we should
take. We then laid out again in great detail the barge at all water
levels and all load conditions.

. What do you mean you laid it out?
. We drew a sketch to scale showing the conveyor, the dock face,

the water at high tide, the barge at full load and empty, to
examine completely the relationship of the barge to the conveyor
and to the spout. Having done this, we decided that we should then
lengthen the conveyor and re-hang the spout and lengthen the
spout.

It is to be remembered that Mr. Beale was a qualified
engineer with years of experience in the loading of scows
and his next answer deals with details of re-hanging the
conveyor. He then says:

O

We then would add one section to the conveyor spout so that the
chips could be directed further away from the dock, further in all
directions. This course of action was decided upon. It was uncertain
at this point how much inconvenience we would run into in loading
the scows this way. We determined for certain that we could load
them, and I think below 5 or 6 foot tide we could load a scow
in any condition. We would have to plan our loading so that the
top load was built at tides so that the corners of the top loads
would have to be built at tides below 5 or 6 feet, something in
that order.

If this proved to be inconvenient, which we did not anticipate,
then it would be no more costly to raise the conveyor after these
changes were made than to raise the conveyor before the changes
were made, so we decided we would do it in 2 steps, we would make
the 3 changes to the conveyor, and observe what happened for a
period of time, and if we found it was inconvenient or costly,
then we would raise the conveyor, and as a second step—

Now, having decided this we then went ahead with it.

. What relative dates are involved there, Mr. Beale?
. Well, in the middle of October we loaded the first scow. Some time

in November we made these decisions after several sketches and
some fairly detailed layouts. As to the exact timing, I am not
sure, but between that time, between the middle of November
and the end of December, we fabricated and installed a new support
mechanism for the conveyor, in order to support the additional
lengths, and this had been installed when the conveyor was
knocked down by the barge.

I have quoted at considerable length from the evidence
of Mr. Beale because he was the general superintendent of
the Tahsis company and because it was he who suggested
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the method of loading the scows “to a list” which was
undoubtedly a factor contributing materially to the capsiz-
ing of the V.T. 151 at the dock side on December 31. It is
to be noted that when he was called out to view the scow
shortly before its collapse, his reaction was “that it may
have been loaded very poorly.”

As T have indicated, I take the view that the responsibil-
ity for the V.T. 151 while moored at the appellant’s dock
during loading rested with the appellant (see clause 5(e))
subject to the fact that it was required (under clause 7
(b)) to comply with any instructions provided by the
carrier as to loading and trimming,.

In the course of investigating the cause of the accident,
both parties took the opinions of experts in naval architec-
ture and I think it is fair to say that the effect of their
evidence is that the scow was “tender” and the loading had
to be closely watched even before the list reached the three
feet specified by Captain Plester, although none of these
experts was prepared to say that the scow would have
capsized as the result of loading alone if Captain Plester’s
instructions had been followed and the list not allowed to
exceed three feet. \

Based on the very exhaustive analysis made by its experts
after the event, it is now contended on behalf of the
appellant that the scow was unseaworthy in that the load-
ing instructions given by Plester to Kovlaske on October
17 were insufficient. It is to be remembered that under the
provisions of clause 1(b) and 3(c) of the agreement, pur-
suant to which the loading was being conducted, the car-
rier’s agreement was to exercise due diligence to keep the
scow in all respects in “normal condition, safe to tow in the
trade for which” it was “being used” and that the water
contained in any main compartment of the bottom of any
scow did not exceed four inches.

There is no suggestion that the scow was not in normal
condition, or that it was unsafe to tow in the trade or that
there was any water contained within the hull. The scow
was in this sense seaworthy within the meaning of the
agreement, but it is contended on behalf of the appellant
that a ship which is structurally sound may nevertheless be
unseaworthy if those who charter it are not instructed in
the proper method of using it. The contention is based on
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the case of Standard Oil Co. of New York v. Clan Line
Steamers Ltd.2, (hereinafter called “Clan Line”) and it
is In my opinion important that this case should be
analysed so as to determine whether it affords authority
for the proposition that a structurally sound ship chartered
by an owner for loading by a shipper is not seaworthy
unless it is accompanied by detailed loading instructions
embodying the conclusions of a marine architect based on
stability data compiled by him concerning the ship. In The
“Hildina”*, Lord Merriman, who was then President of the
Admiralty Division, had occasion to make the following
explanatory comment on the Clan Line case. He said, at
p. 258:

This was the case, to put it quite shortly, of the turret ship which
turned turtle and it is a little important, in comparing so far as possible
one set of circumstances with another, to know that an earlier turret
ship of the same construction had turned turtle. The whole point was this,
that in a ship of that description it proved on subsequent investigation
after the loss of the first ship that unless there was water ballast in two
of the holds up to a certain measure the ship was unseaworthy. If she
was properly ballasted she was perfectly seaworthy, and, as the result
of the first loss, the builders had circularized elaborate instructions to
those in whose possession their ships were, about the absolute necessity of
keeping the water ballast intact. In the case of the second ship, some nine
years later than the original casualty, it was proved that those instructions
had not been passed on to her master, who had deliberately, but in
absolute ignorance of the necessity for keeping these holds full of water
ballast, pumped the ballast out . ..

It was under these circumstances that the House of
Lords held “that the ship was inherently unseaworthy
under certain not improbable conditions unless special pre-
cautions were taken which it was the duty of the owners to
enjoin as being required by the structure of their ship and
that the owners were therefore liable for the loss of their
cargo”’.

When he came to consider the Clan Line case in relation
to the facts of The “Hildina”, Lord Merriman observed, at
p- 260:

... I do not think there is anything in the circumstances of this case
which remotely resembles the outstanding fact in the Clan Line case that
nine years before the casualty in question another ship had turned turtle
for lack of the very precaution with which the owners had in the case in
question failed to acquaint the master of the ship involved in the second
casualty. There is nothing comparable to that at all in this case.

8119241 A.C. 100. 4119571 2 Lloyd’s Rep. 247.
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With the greatest respect for those who may hold a
different view, I think that this language of Lord Merri-
man is applicable to the present case, and I do not think
that the Clan Line case affords authority for the proposi-
tion that when a shipowner delivers a structurally sea-
worthy scow into the hands of a shipper for loading and
that shipper is experienced in the loading of the cargo to be
carried, that the scow can be said to be unseaworthy
because its owners have not retained naval architects to
devise a detailed loading plan and conveyed detailed load-
ing instructions to the shipper as to the point beyond
which it becomes dangerous to overload the scow on one
side. In the present case there had been no similar collapse
of such a scow at its moorings while loading, the plant
superintendent at Tahsis was a man of long experience in
loading scows and only a very short time before the acci-
dent his company had prepared a scale sketch of the barge
and loading facilities and had “laid out again in great
detail the barge at all water levels and all load conditions”.

In the case of the Clan Line the owners knew that the
vessel was only seaworthy so long as the detailed instruc-
tions furnished by the builders were complied with, but
they failed to convey these instructions to the master of
the ship. The real question in that case was whether the
owners had proved “that the loss occurred without their
actual fault and privity” within the meaning of s. 503 of
the Merchant Shipping Act, 1894, and it was held that the

failure to give the instructions to the master brought the
fault home to the owners.

It is, however, also contended that the provisions of
clause 7(b) of the agreement placed upon the respondent
the burden of providing the shipper with the kind of
detailed instructions which were worked out by the marine
architects after the event and in this regard it is to be
observed that the right to control the manner in which a
ship is to be loaded rests primarily with the shipowner as it
has to protect its ship from being made unseaworthy, but
that the obligation to discharge the function of loading
may be shifted to the shipper by the terms of the contract
of carriage. As I have indicated, I read the provisions of
clause 7(b) as giving expression to the carrier’s right to
dictate loading instructions and I think that the shipper is
required to comply with such instructions, but I do not
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think that the carrier is placed under any obligation to
give them although if it does so, its instructions must be
such as not to endanger the safety of the scow or cargo.

In my view there is a strong analogy between the cir-
cumstances of the present case and those which were con-
sidered in Canadian Transport Co. Ltd. v. Court Line
Ltd® In the present case clauses 7(b) and (¢) of the
agreement, when read together, provide that the cargo (i.e.
pulp chips) “shall be loaded and trimmed solely at the
expense of the Shipper—in accordance with loading
instructions provided by the Carrier—from time to time”
whereas in the Court Line case clause 8 of the charterparty
provided in part that “charterers are to load, stow and
trim the cargo at their expense under the supervision of
the captain ...”. In that case the captain stood in the
place of the shipowners who brought the action against the
charterers for damage due to improper stowage of cargo.
In the course of his reasons for judgment, Lord Atkin said,
at p. 937:

The shipowners claimed to recover this sum which had been paid to
the bill of lading holders from the charterers on the ground that they were
liable to the owners for improper stowage under clause 8. The first answer
which the charterers made was that there was no such liability because
the duty of the charterers was expressed to be to stow, ete., “under the
supervision of the captain”. This, it was said, threw the actual responsi-
bility for stowage on the captain; or at any rate threw upon the owners
the onus of showing that the damage was not due to an omission by the
master to exercise due supervision. This, we were told, was the point of
commercial importance upon which the opinion of this House was
desired. My Lords, it appedrs to me plain that there is no foundation
at all for this defence; and on this point all the judges so far have
agreed. The supervision of the stowage by the captain is in any case a
matter of course; he has in any event to protect his ship from being
made unseaworthy; and in other respects no doubt he has the right to
interfere if he considers that the proposed stowage is likely to impose a
liability upon the owners, If it could be proved by the charterers that the
bad stowage was caused only by the captain’s orders, and that their own
proposed stowage would have caused no damage no doubt that might
enable them to escape liability. But the reservation of the right of the
captain to supervise, a right which in my opinion would have existed
even if not expressly reserved, has no effect whatever in relieving the
charterers of their primary duty to stow safely . ..

In that case the charterparty was in “time-charter” form
but it was in fact a charter for a single voyage from

Rotterdam to the Northern Pacific and return to the United
Kingdom or the Continent. In my opinion the position

5[1940] A.C. 934.
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of the charterers was analagous to that of the shippers in
the present case and as I have said, the captain stood in the
place of the owners. I therefore think the decision of the
House of Lords, when applied to the interpretation of
clause 7 of the agreement in the present case can be con-
strued as meaning that the reservation of the right of the
owner to give loading instructions from time to time and
to require that the loaded scow be examined by its master
(clauses 7(b) and (¢)) has no effect whatever in relieving
the shippers of their primary duty under clauses 5(e) and
7(a) to stow safely, and I think also that in order to
succeed in the present action the shippers would have to
prove that the bad stowage resulting in the collapse of the
scow was caused only by the loading instructions given by
the carrier and that their own proposed stowage would
have caused no damage at all.

As T have indicated, I am of opinion that the shipper
was required to comply with any instructions which were
given to it by the carrier and that the carrier had the right
but not the duty to give such instructions subject to the
fact that any instructions which it did give must be such as
to not endanger the safety of the scow or cargo. I am,
however, in any event of opinion that even if clause 7(b)
be construed as imposing a duty upon the carrier to give
loading instructions, there was no breach of such a duty in
the present case because, as will hereafter appear, I do not
think that the instructions not to exceed a three-foot list
“in any case”, which were given by Captain Plester, can be
said to have endangered the safety of the scow or that they
were in any way inadequate having regard to the fact that
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they were being furnished to a company, the superinten- .

dent of which, who was in overall charge of the loading, had
had previous experience in the eccentric loading of pulp
chips and who regarded it as “a fairly common type of
procedure”.

It is true that in the present case if the loading instrue-
tions, prepared by marine architects after the accident, had
been available and had been followed on December 31,
they would have provided a greater margin of safety dur-
ing loading operations, but the extent of the obligation
undertaken by the carrier under clause 3(a) of the agree-
ment was to provide scows “approved by a representative
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of Marine Surveyors of Western Canada or other compe-
tent surveyor” and there can be no doubt that the V.T.
151 had been so approved by Captain Brown, the prineipal
surveyor for the Marine Surveyors of Western Canada,
who had held that position for seventeen years and that it
was according to the advice furnished by this expert that
Captain Plester made his recommendation to Kovlaske
with respect to the list not being allowed to “exceed three
feet in any case”. It may be that Captain Brown was not
as skilled in the exact scientific preparation of stability
data as the marine architects who examined the situation
after the event, but I do not think it can be said that the
respondent failed to exercise due diligence to make and
keep the scow in a normal condition and safe to tow in the
trade for which it was being used when it is considered
that it was structurally seaworthy and that the respondent
had obtained the opinion and approval of a marine sur-
veyor as it was required to do in accordance with clause
3(a) of the agreement. There was no other obligation on
the carrier to have the scows surveyed before delivery and
I do not think that the decision in the Clan Line case or
any other case which I have been able to find required it
as a matter of law to consult marine architects before
putting the scows in service.

The fact that amended loading instructions were given
by the respondent after the accident in conformity with
the advice which it received from the experts, cannot of
itself be treated as any evidence of the inadequacy of the
instructions given by Captain Plester. (See Hart v. Lan-
cashire and Yorkshire Railway Colf.) It is appreciated,
however, that the main argument in support of the appel-
lant’s position does not depend in any way upon the fact
that amended instructions were given after the event, but
is on the other hand founded on the contention that under
the circumstances disclosed by the evidence, the respond-
ent could and should have consulted marine architects with
a view to a more accurate determination of the stability
factors in the scows before they were put in service and
that its failure to do so resulted in insufficient loading
instructions being supplied by Captain Plester. I find
myself unable to accept this view of the matter.

6 (1869), 21 L.T. 261 at 263. .
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As I have indicated, I am of opinion that the Tahsis
people accepted full responsibility for loading these scows
and at the time when the accident occurred they were in
the course of experimenting in order to achieve the best
result. In my view, it was the superintent at Tahsis and
the man who had been in charge of loading the last six
scows of the 150 series who were best able to judge as to
the effect of the permeability of chips to rain and as to the
effect of wind and weather on the operation which they
were conducting.

Under all the circumstances of this case, I am of opinion
that before the respondent can be fixed with the responsi-
bility for the loss it is incumbent on the appellant to show,
not only that the instructions given by Captain Plester
were wrong, but that this error was the cause of the mis-
hap. It is not enough in my view to prove that the loading
operation could have been conducted with greater safety if
the instructions had been more elaborate, the question as 1
see it is whether the instructions were wrong in the sense
that if they were followed the scow would be likely to
capsize.

As T have indicated, I do not find in any of the evidence
of the marine architects a statement that the loading to a
3-foot list would of itself cause the scow to capsize; whereas
there is on the other hand evidence that six of these
scows had been safely loaded in this fashion by Kovlaske
without capsizing and that the very scow in question had
been moored at the appellant’s dock with a 3-foot list from
2 a.m. on December 29 to 7.30 a.m. on December 31, the
day of its loss.

Without going into any further detail, I am prepared to
agree with Mr. Justice MacLean when he says in the
course of his reasons for judgment in the Court of Appeal
for British Columbia:

I can find no evidence to indicate that danger is involved in loading
this barge to a three foot list.

I am accordingly of opinion that there was nothing wrong
with the instructions as to permissible list given to Kov-
laske by Captain Plester.

The evidence as to the cause of the mishap is contradic-
tory because Kovlaske testified the scow was only listing 2
feet 2 inches at 12 noon and 2 feet 4 inches at about 12:15,
shortly before it capsized and this would indicate that he
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had followed the respondent’s instructions; whereas the
loading experts were of opinion, after considering all the
circumstances, that this estimate must have been wrong
and that the scow by 12:15 was at a substantially greater
list in excess of three feet and that it had become “hung
” on the dock or that the normal progression of the list
had been interfered with in some other way so as to make
it appear less than it actually was.

In my view the underlying causes of the collapse of the
V.T. 151 on December 31 were that the Tahsis company
was employing loading equipment which was not thor-
oughly adapted to the loading of these large scows and that
its superintendent, Mr. Beale was not exercising the care
required to supervise the undertaking. The immediate
cause of the capsizing was, in my opinion, the negligence of
Kovlaske who was responsible for the loading of this par-
ticular scow and whose actions at the critical times on the
morning of December 31 are accurately described in the
reasons for judgment of Mr. Justice MacLean where he
says:

At 11:30 A.M. he must have known that a critical stage in the loading
was approaching, he left his post, did not reappear till 12:05 when he
made a “visual” measurement for calculating list—left again to reappear
at 12:15 p.m. at which time the barge was doomed. In the meantime

an underling had been left in charge of the whole loading operation at the
critical stage of loading.

For all these reasons I would dismiss this appeal with
costs.

The judgment of Martland and Pigeon JJ. was delivered
by

Piceon J.:—The essential facts of this case are as
follows:

On April 26, 1962, the parties entered into a contract
whereby the respondent undertook to provide tugs and
scows for transporting pulp chips from appellant’s dock at

" Tahsis inlet, on the west coast of Vancouver Island, to the

St. Regis paper mill in Tacoma, State of Washington. This
agreement provided among other conditions that:

(a) Tugs and scows shall be approved by a representative
of Marine Surveyors of Western Canada or other
competent surveyor;

(b) Carrier shall in all cases exercise due diligence to
make and keep all vessels used seaworthy;
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(e) Shipper shall be responsible for all scows from the
time they are made fast to moorings until carrier
has placed a line aboard with the intention of
removing the same from the dock;

(d) Scows shall be loaded and trimmed in accordance
with loading instructions provided by carrier to
shipper from time to time;

(e) All shipments of pulp chips shall be carried subject
to all the terms and conditions of carrier’s bill of
lading,.

The first condition on the reverse side of the form of bill of
lading annexed to the contract was that “it shall have
effect subject to the Water Carriage of Goods Act”.

In the performance of this contract, respondent at first
used mostly barges designated as the V.T. 100 series, car-
rying each approximately 700 units of chips (a unit is 200
cubic feet). However, they intended to use much larger
barges known as the V. T. 150 and V. T. 151 which had
been ordered built for this purpose. These were much
larger barges intended to carry as much as 1,680 units.

The barges were loaded by means of an overhead con-
veyor at the end of which a movable spout directed the
chips inside the box in which they were carried above the
deck of the barge. Due to the greater width of the larger
barges, the conveyor did not project far enough to make it
possible to centre the load within the box of the larger
barges, as could be done with the smaller ones. It was agreed
between the parties that the necessary alterations would
not be made until some experience had been gained in the
loading of the big barges. In the meantime, the load was to
be put on eccentrically, the barge being turned around by a
tug from time to time as the loading progressed.

On the first voyage to Tacoma, the barge known as V.T.
151 suffered damage; one side of the box gave way and
part of the cargo was lost. Subsequent examination estab-
lished that the stanchions holding the planks forming the
sides of the box were not strong enough, part of the flange
of the steel beams making those stanchions having been
cut away where they went through the steel deck. The
barge was repaired and the defect corrected by strengthen-
ing the stanchions.
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1968 The barge, however, was not returned to service as soon

TAEi‘SIs Co. as expected, with the result that the appellant was without
.. & barge for a few days before Christmas 1962. As a conse-
V,IéNCOUVER quence, the production during those days went to the open
‘U6 Boar -, . .
Co.Lmw. air stock pile, and when the barge became available great
Pigeon 3. ©ffort was made to complete the loading in the three work-
— ing days between Christmas and New Year; that is on
Thursday and Friday, December 27 and 28, and Monday,

December 31.

On this last day, the barge was first turned early in the
morning having then a three-foot list to port. This degree
of list was the maximum beyond which it was not safe to
go according to instructions verbally given by Captain
Plester, respondent’s superintendent, to Kovlaske, appel-
lant’s-chip mill foreman, who was also superintending the
loading of the barges. During the morning, the list gradu-
ally changed to starboard; chips being loaded both from
production and stock pile. At 11:30, the chip mill stopped
for the lunch hour but loading was continued from stock
pile. Sometime after noon, around 12:15, Kovlaske had the
loading stopped and heard what he described as a creaking
noise. He then saw that the cap of the box of the scow was
touching a temporary scaffolding put up on the face of the
conveyor tower in preparation for the contemplated exten-
sion. An effort was made to hold the barge by tightening
the spring lines but the list kept on increasing until the cap
of the box came to rest on what was called the “bull rail”
on the front of the dock. The barge held this position for
some little time but finally something gave way and the
barge capsized, bringing down a part of the conveyor and
of the dock.

The trial judge held that under the circumstances the
Water Carriage of Goods Act applied and imposed upon
Vancouver Tug the duty to exercise due diligence to make
the ship seaworthy and that this required that the ship be
accompanied by adequate loading instructions. He also
held that the same obligation was imposed by the provi-
sion of the contract to which reference has already been
made.

The respondent contended that the Water Carriage of
Goods Act did not apply, and that the provision in the
agreement that Tahsis would be responsible for the vessel
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from the time it became fast to moorings overrode during
that time, the obligation to use due diligence to make the
ship seaworthy.

In my opinion, it is not necessary to decide whether the
Water Carriage of Goods Act applies because I find it clear
that the provision for responsibility for the scows during
loading, cannot have the effect of suppressing during that
period the obligation of the carrier to use due diligence to
make the ship seaworthy. It is well established that sea-
worthiness requires more than structural soundness; it also
requires proper instructions: Standard Oil Co. of New
York v. Clan Line Steamers Ltd." Even. if this was not a
legal requirement, the contract between the parties would
make it such because it provides for “loading and trim-
ming” in accordance with loading instructions provided by
carrier to shipper from time to time. The provision for
responsibility of the shipper during loading certainly can-
not have been intended to displace the obligation to exer-
cise due diligence to make the ship seaworthy by issuing
proper and adequate loading instructions without which
‘the ship would not be seaworthy during loading. Respond-
ent’s contention would result in putting on appellant’s
shoulders the burden of issuing to the loaders of the barge
the instructions for loading that it was its legal and con-
tractual duty to provide.

Having come to this conclusion, it is now necessary to
consider whether respondent did in faet provide proper
loading instructions or at least used due diligence to that
end.

That it did not use due diligence is, I think, obvious. No
naval architect was consulted to determine what those
instructions should be. It must be noted in this eonnection
that while the design for the barge itself had been prepared
by a naval architect, this design involved not a chip box
but an enclosed space for earrying newsprint. The design of
the chip box was prepared by the builders without consul-
tation with a naval architect. As we have seen, this resulted
in such a poor design that on its first loaded trip the
V.T. 151 lost a complete side of the box. Although the
structural defect had been repaired prior to the accident,

7119241 A.C. 100.
91306—3
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1968 the owners had not been provided with the data respecting

——
Tamsis Co. stability that a naval architeet would normally have

L,,TD " provided.

‘ff‘gg‘l’;{,‘,’,ﬁ“ The record shows that the loading instructions verbally

C"-_Ifn- given by Capt. Plester, respondent’s superintendent, to
PigeonJ. Kovlaske, appellant’s chip mill foreman, were the result of
T a discussion between Capt. Plester and Capt. Brown, prin-
cipal surveyor of Marine Surveyors of Western Canada.
Captain Brown, as he said himself, had practical experi-
ence only and did not possess the technical knowledge of a
naval architect. His advice to Capt. Plester was not based
on precise stability data pertaining to the new barges; it
was in the nature of an educated guess based on practical
experience. I, therefore, conclude that respondent has not
used due diligence to provide proper loading instructions,
having failed to obtain the adviee of a naval architect or of
a person of equivalent qualifications, in respect of a vessel,
a substantial part of which had not been designed by such

a person.

In considering whether the loading instructions given
were adequate and proper, it 18 convenient to examine first
the instructions that were issued after the aceident.

Capt. Brown reacted as might be expected from a man
relying essentially on practical experience. In his letter of
January 24, 1963, he suggested: “that cargo box height be
reduced by not less than 5 feet”. The height of the box
being 25 feet, this involved a reduction of 20 per cent in
the volume of chips that might be carried.

Instead of acting on this haphazard advice, respondent
on February 5, 1963, retained the services of a naval
architect, J. G. German. In essence, his recommendations
dated February 26, 1963, were that:

“(a) The height of bin, and consequently of load, be
reduced by 2 feet.

(b) The maximum load permissible should be reduced
to correspond to a loaded draft of 11’—0” in salt
water. This allows additional margin for such pos-
sibilities as moisture accumulation in the bin.

(¢) When loading, the heeling angle should never be
such as to permit entry of the underside of the
fender in the water.”
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These recommendations were acted upon and instruc-
tions issued in writing accordingly on February 28, 1963. It
is important to note how far these instructions differed
from those that had been given verbally prior to the
accident:

Firstly, the height of the box and of the load was
reduced by 2 feet, that is 8 per cent.

Secondly, the free-board was increased from 2 feet 6
inches to 3 feet, this being the free-board closely corre-
sponding to a draft of 11 feet, as appears from the table
annexed to the instructions dated April 9, 1964.

Thirdly, the maximum list at the ecritical stage was
specified not as a difference of 3 feet between the free-
board on one side and the free-board on the other, but by
the requirement that the underside of the fender should
not be in the water. This underside being 12 inches below
the barge’s deck, this last requirement preserved a margin
of one foot between the moment eccentric loading should
be stopped and the point where the stability of the barge
would be endangered, namely deck edge immersion.

It should be observed that this margin of safety at the
critical time was thus made approximately double that
which existed under Capt. Plester’s verbal instructions.
These were to load with one foot trim aft, two feet six
inches free-board, maximum heel during loading, three
feet. With the trim specified, the mean free-board aft
became 2 feet because a 3-foot list makes a difference of
one foot 6 inches each side of the mean and, therefore, puts
the aft end of the fender 6 inches in the water.

German was heard as expert witness for the respondent
at the trial. He did not say that his above-mentioned
recommendations had been unduly conservative or exces-
sively cautious. What he said was that he did not then
know that appellant’s installation had been altered to pre-
vent eccentric loading and that under conditions of off-cen-
tre loading he felt that his recommendations were neces-
sary for a proper margin of stability. We, therefore, have it
in the record that, on the basis of respondent’s-own
expert’s opinion, instructions to ensure a proper margin of
stability during off-centre loading should have involved a
reduction of 2 feet in the height of the box and, conse-

quently, in the height of the load, an increase in the mean
91306—3}
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free-board to 3 feet instead of 2 feet 6 inches and a max-
imum list during loading defined by a prohibition against
putting the underside of the fender below water level.
Undoubtedly, such instructions would have made for
greater stability and provided a much greater margin of
safety during loading operations as German himself
admitted.

As it was, the margin of safety under the new instrue-
tions was even greater because appellant’s installation had,
in fact, been altered so as to eliminate off-centre loading.
In the latter part of March 1963, the appellant had the
chip box restored to its original height. Revised loading
instructions stipulated an average free-board of 3 feet and
3 of an inch in the winter, 2 feet 63 inches, in the summer,
with load lines 6 inches wide serving to indicate both
limits. The prohibition against listing a barge so that
the lower edge of the fender is immersed was retained, and
it was added that the list should not exceed 30 inches.

In 1964, after “a thorough study of all trips made by the
barges” since the last loading instruetions, new instruc-
tions were issued by letter of April 9. These instructions
did not embody any change in the box height nor in the
maximum list allowable. However, the height of the top
load was to vary according to the free-board by reference
to two charts: one to be used in the summer, the other in
the winter. These instructions being objected to as imprac-
ticable were replaced by another set specifying mean top
load height and maximum top load height for five free-
board heights only, instead of the close to forty different
heights listed in the tables accompanying the previous
instructions. The restrictions respecting allowable list were
unchanged.

Thus, it will be seen that after more than a year of
experience and elimination of off-centre loading, appellant
still did not consider it prudent to list any barge during
loading as much as Capt. Plester had told Kovlaske that it

‘could safely be listed under conditions of off-centre loading

which admittedly required a greater margin of stability.

I am therefore of the opinion that the loading instruc-
tions verbally given by Capt. Plester to Kovlaske prior to
the accident were not proper and adequate. There is no
reason to believe that if competent expert advice had been
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sought, as it should have been before the barges were put
in service, such advice would have been any different from
that which was subsequently given as suitable under the
conditions of eccentric loading in which respondent had
acquiesced. If anything, the presumption would rather be
that these initial instructions having to be issued in the
absence of any experience in the use of those barges,
restrictions designed to ensure the stability at dock side
during loading would have been even more rigorous than
those recommended by German in February 1963.

It remains now to be considered whether the capsize is
in fact due to the insufficient and defective loading instruc-
tions supplied by Capt. Plester or to the negligence of
Kovlaske.

At the hearing in this Court, the imputation of negli-
gence was essentially predicated on the assertion that,
irrespective of any other considerations, it is a fact that if
the barge had not heeled to such an extent that the deck
went under the water, it would never have capsized. All
the experts who were heard have agreed that the barge’s
maximum righting moment was reached at deck edge
immersion; beyond this point, the righting moment
decreased; in so far as the heeling moment represented by
the load could not be removed, capsize then became inevi-
table unless the barge could be restrained by mooring lines
or other temporary supports. In fact, this is what was
attempted but without success.

Before jumping to the conclusion that, under those con-
ditions, the fact of the capsize is conclusive evidence of
negligence on the part of the loader, one must consider
that a barge, like all mechanical devices, must be operated
with an adequate margin of security. Proper operation of
all human-made implements requires some margin for
safety. It is never safe to operate too close to the breaking
point. While the breaking point is an ultimate datum
determined with a degree of scientific accuracy, the safe
working load is a matter of judgment resting, on the one
hand, on a consideration of the ultimate theoretical load
determined by scientific considerations, and on the other
hand, on the experience of the proportion between the
ultimate load and the working load that has been shown to
be reasonably satisfactory as striking a proper balance
between the economic advantage of maximum loading and
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}2‘_5% the safety of an adequate margin. Of course, the width of
TAE][_JS;: Co. this margin depends, in part, on the degree of accuracy to
v which the ultimate load is known and also on the degree of
‘,Gégg%%‘g“ accuracy to which it is possible to work in practice, taking

Co.Lm. account of the human element and of unpredictables such

Pigeon J. 88 weather conditions.

- Three naval architects were heard as expert witnesses at
the trial. Professor Baier and Gordon Snyder, for the
appellant, and John G. German, for the defendant. Baier
and German both submitted elaborate reports based on
slightly different estimates of the various factors involved
and, naturally, came to different conclusions on many
points, specially on the degree of instability of the barge at
the time the loading was stopped. This is not surprising
seeing that, as German put it in his first report, his letter
of March 8, 1963: “Very slight variations to these basic
assumptions can alter the ecritical angle by several
degrees.” When it is considered that the basic assumptions
include such unascertainable factors as the permeability of
chips to rain, it becomes obvious that the figures submitted
by both experts can be considered as scientifically accurate
only on the assumption that the data on which they are
predicated also are accurate. It is abundantly clear that
such is not the case, most data are only estimates made to
an unstated degree of inaccuracy. For one thing, perme-
ability to rain could not even be said to have been esti-
mated, it was assumed; for another thing, the actual
volume and disposition of the load could only be said to
have been estimated to a fair degree of accuracy. When the
evidence shows that the results of careful measurements of
the volume of chip loads by the shipper and by the con-
signee were sometimes found to differ by as much as 2 per
cent, some idea can be obtained of the possible margin of
error when no measurements were taken and a highly
irregularly shaped load was merely estimated.

It is obvious from what both experts have said that the
margin of error in their computations was quite substan-
tial. Their respective conclusions cannot be said to repre-
sent anything better than that which each of them judged
to be most probable in the light of his knowledge of the
facts, his estimate of various quantities and his assump-
tions of unknown or largely unknown facts.
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Near the end of his cross-examination, the following
question was put to Snyder:

Then you would agree that, no matter how far off-centre a steadily
incressing load may be applied, causing the vessel to increasingly heel over,
if loading were stopped when the vessel reached a three-foot heel she

would still have a positive righting moment for the remainder of heel angle
up to the point of deck edge immersion?

His answer was:

This is theoretically true. But we are dealing with margins here that
are so small that you really can’t count on what would happen.

Then this witness was made to agree that making no other
assumptions than a mean draft of 11 feet 6 inches, a trim
of not more than 1 foot, a list of not more than 3 feet and
floating freely in the water, one would have to go on
adding load off-centre to cause the barge to heel further
than 3 feet. However, it should be noted that weather
conditions are carefully excluded from the above assump-
tions, as was pointed out when the last question was put to
the witness.

Concerning weather conditions, evidence was given by
only one witness, Professor Baier. From his examination of
one of the photographs taken by the witness Thompson
while the barge was listing at an excessive angle before
capsize, he estimated by the manner in which a flag was
shown flowing, that there was a wind blowing across the
barge towards the dock at force four, that is 20 m.p.h., and
from this he deduced a resulting moment of 21 foot-tons.
This evidence was not contradicted but, strangely enough,
little attention seems to have been paid to it although
Baier had explained that, with the void on the port side of
the load, the wind pressure was sufficient to capsize the
barge without the loading being carried beyond a 3-foot
list.

The trial judge said that “The strong capsizing moment
was created by the weight of that part of the load which
was off-centre and high up on the starboard side coupled
with the existence of a void aft on the port side.” In other
words “the load was built lopsided on the starboard side to
such a degree that it tipped the barge over,...”. But he
said:

In contrast to caleculated and carefully planned loading instructions

- of such kind the only loading advice Tahsis received allowed Kovlaske
to proceed with a haphazard system of fill it up, leaving voids, putting
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a large amount of the heaviest units on top and off centre due partly
to inadequate loading facilities, and due largely to his landsman’s
ignorance of the inherent danger of doing so. It is true that he was
advised by Captain Plester during the loading of barge “VT 1507 not
to allow the list on the barge to exceed three feet, but he was not
advised or instructed of the danger of so doing or that a critical stage of
loading might be reached when the inherent stability of the barge
could be overcome in about eleven minutes. It is clear to me that such
a critical stage of loading would never have been reached if adequate
loading instructions had been given.

On that basis the trial judge held that the responsibility
for the capsize was to be ascribed solely to the omission of
adequate loading instructions. He paid scant attention to
respondent’s contention that the barge had become “hung
up” during loading. He merely said that there was “a
possibility” that the winch lines “may have to some degree
retarded the development of the list to starboard”.

In the Court of Appeal, Davey J.A. was of opinion
that:
there was an insufficient reserve of stability to permit the barges to be
safely loaded eccentrically to a three-foot list. They were not fit to meet
the perils of being loaded in that way, and so were not seaworthy, and

I think there was a lack of due diligence on the part of the appellant
to make them seaworthy, if its duty was not absolute.

However, he said that this was not a cause of the casualty

and that the capsize was due to lack of care by Kovlaske:
Either Kovlaske was quite wrong in his estimate of the list, or the

barge was hung up. If he had been watching her list during loading he

would have known she was hung up because of lack of normal pro-
gression in the list, and done something about it.

When this proposition is analysed, it becomes apparent in
the first place that there is another possibility which is
suggested by the evidence and completely overlooked by
Davey J.A., namely that the wind started blowing
towards the barge and, in its condition of very limited
stability, increased the list by the few inches necessary to
go beyond the point where it would be doomed to capsize,
namely deck edge immersion. '

In the second place, the result of this so-called dilemma
is to have the appellant instead of the respondent bear the
responsibility for appellant’s failure to give instructions
which would have ensured an adequate margin of stability
during loading. In fact, the result is to say to appellant:
“Irrespective of the insufficiency of the margin of stability
which respondent’s instructions provide, you are under
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obligation to make up for such insufficiency by a high
enough degree of care.” In my opinion, this is contrary to
the fundamental basis on which negligence is to be defined.
It is not a failure to act in' such a way as to prevent
damage from oceurring. It is a failure to act with reasona-
ble care. What is reasonable care is to be determined not
according to what will prevent the damage but according to
what may properly be expected under the circumstances.

Respondent’s representatives knew that Kovlagke was
the chip mill foreman; therefore, he could not be expected
to supervise the loading continuously. They also knew that
Kovlaske had been loading smaller barges (the V.T. 100
series) without being required to pay too much attention
to the degree of list during loading. In the conditions under
which these smaller barges were being loaded their margin
of stability was much greater than that of the V.T. 151. It
was more than adequate so that the allowable list during
loading was not at all critical. Captain Plester completely
misjudged the situation in this respect. He believed the
V.T. 151 to have a greater instead of a much smaller
margin of stability during loading.

Counsel for the respondent sought to justify this by
contending that if the V.T. 100 series had been operated
with a smaller free-board than was in fact the case, their
stability would have been no better than that of the V.T.
151. This reasoning is ill-founded for two reasons. Firstly,
Captain Plester when he made that statement was specifi-
cally making the comparison on the basis of the same free-
board. Secondly, the only meaningful comparison was to be
made under actual conditions of operation. This was the
only basis of which Kovlaske could have any knowledge
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and it also was the only material basis as between respond- .

ent and appellant. Capt. Plester having given his instrue-
tions to Kovlaske under a complete misapprehension of the
relative stability of the two series of barges, certainly did
not say anything from which Kovlaske could have inferred
that much greater care and closer supervision were neces-
sary in loading the V.T. 151; the contrary is the obvious
inference.

In his reasons for judgment Maclean J.A. says: “It is
fair to assume, I think, that Captain Plester’s evidence as
to the instructions he gave to Kovlaske was accepted by
the learned trial judge for ... he said:” Then follows a
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long quotation in which the trial judge appears at first to
make a finding concerning the instructions given by Cap-
tain Plester to Kovlaske as related by Plester in chief at
the trial: ‘

You can go two to three feet to be quite safe, but you should not
exceed three feet in any case.

In the end, however, the trial judge underlines what Cap-
tain Plester had stated in his examination on discovery:

Try to keep the list during loading within two or three feet, not
to go beyond three feet...that would be a little too severe when turning.

On the contrary, Maclean J.A. takes Plester’s instructions
as related at the trial and then stresses and underlines the
words: “in any case”, instead of “that would be a little too
severe when turning”. With respect, I consider this as an
error. The trial judge having heard Captain Plester in chief
and in his cross-examination with respect to his version of
his instructions given in his examination on discovery
clearly adopted this latter version as correct. His finding
certainly did not justify relying on the other version which
was very different in its implications respecting a crucial
point in this case, namely the degree of care to be taken in
loading and the danger involved in exceeding the permissi-
ble list.

In his reasons for judgment, Maclean J.A. further says:

No doubt if Kovlaske himself had been present he would have
noticed that although chips were pouring from the loading spout the
list of the barge was not changing, which would have indicated that the
barge was “hung up”, that is, not floating free, and consequently that
the freeboard measurements gave a false impression of the list of the
barge.

There is absolutely no evidence that for any length of
time during the loading the list of the barge was not
changing. What was said by German was that the list was
changing less than what he calculated should have been
normsal. This is quite a different thing. On what basis
should a man like Kovlaske be expected to have knowledge
of the normal rate of change of list of a barge when this
involves such complex calculations as those made by Baier
and German, which were beyond the competence of Capt.
Plester and Capt. Brown?

On the basis of their stability calculations, both Baier
and German expressed the opinion that the barge had
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become hung up, that is restrained from listing as far as it
would have gone under the load if floating freely. No
means of support other than the lines holding the barge to
the dock are suggested in the evidence. It is clearly estab-
lished that the lines known as the “spring lines” were
slack. This is not surprising seeing that it appears that
from 9:30 a.m. to 12:15 p.m. the water level rose due to
the tide from 6 feet above low water level to 8 feet 6
inches. However, it is also established that the winch lines
were taut.

It is very hard to see how the winch lines could have
substantially restrained the list of the barge unless it was
practically in unstable equilibrium as Snyder said it was.
The fact is that the winch lines ran longitudinally along
the dock to bollards near each end of the barge. These
winch lines were used to move the barge along the dock
and this obviously required that they run as nearly parallel
to the dock as possible. In that condition, those steel cables
could restrain the downward movement only to the extent
of a fraction of their breaking strength of 23 tons. The
evidence shows that the winch gave way when the barge
capsized. One cable remained attached to the barge and
had to be cut to permit the capsized barge to be towed
away in order to clear the dock. With a single exception, all
the men who were at work on or around the barge were
heard as witnesses and none of them having said anything
that might suggest such an occurrence, I consider it most
unlikely that the winch lines or their supports suddenly
gave way before the capsize. Baier put it in this way:

...you can’t caleculate the effect of the lines which are still holding and
if they get held forever the boat will still be sitting there. If the lines
let go, which again was an outside force, as was the wind an outside
force—there were three outside forces, your lordship, imposed on that
ghip which make any caleulation a matter of simply assuming that free
of those lines under the condition I assumed, she would still have a
righting moment. Well, she didn’t, which agrees with the fact that she
held up there a little bit until, as I remember Kovlaske’s about 12:15
he came back and the after deck edge was under water and it makes
no difference; she would have started capsizing earlier and she would
ultimately have gone unless those lines could continuously hold her up.
That is—regardless of any assumptions necessary the facts to me indicate
that she could not have been stable unless those lines were holding her up.

According to Baier, the barge lost its positive stability
even before the deck edge went under. His opinion that to
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a certain extent which he considered undefinable the barge
was restrained by the winch lines, affords no basis for a
finding of negligence against Kovlaske.

In final analysis, this finding in the Court below rests
solely on the evidence of German on which Maclean J.A.
mainly relied. It might be sufficient to say that when
expert opinion is conflicting and there is no clear error on
one side, a fact is not to be considered established by such
opinion. However, in this case, there is a fact which in my
view discredits German’s opinion on this point. This is the
drawing which German prepared in an attempt to show
that when Kovlaske heard “creaking noises” as he was
stopping the loading, the barge had already listed a great
deal more than the 3 feet which he estimated by visual
inspection. On this drawing filed as Ex. 133, German shows
the barge as separated from the dock by the floating fender
logs, these logs being represented as floating between the
fender of the barge and the fender piles of the dock. On
that basis, German’s drawing purports to show that the
opposite side of the barge would have to be approximately
11 feet above the water for the cap of the chip box to
touch the temporary support under the conveyor.

This was disproved by Beale who pointed out that
because earlier in the day the barge had been listing the
other way, the fender logs had then been under the barge’s
fender floating between the hull of the barge and the
fender piles. Accordingly, on the plan which he made he
assumed that the fender logs had remained in that position
when the barge’s fender reached water level. It is erroneous
to assume, as German did, that the floating fender logs
pushed the barge away from the dock 10 inches. To make
this possible, the lines would have had to be slack. If, as
German contends, the barge was hung up by the lines, then
on account of the vertical angle between the bollards on
the barge and the front of the dock, the barge must have
been pressed very tightly against the dock. This shows that
German’s assumptions underlying Ex. 133 and his testi-
mony respecting the list required for the eap of the chip-
box to touch the temporary supports under the conveyor,
are irreconcilable with his theory that the barge was hung
up by the winch lines. The correct position of the barge is
clearly that shown by Beale’s plan ex. 161. There the list
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at deck edge immersion is shown as 4 feet with the fender
logs between the hull and the fender piles under the
barge’s fender and the cap of the chip box is just touching
the temporary supports.

On the whole, I come to the conclusion that the Court of
Appeal was wrong in finding that the capsize of the barge
was due to appelant’s negligence. On the contrary, I am of
opinion that the unfortunate accident is due to the insuffi-
cient and imprudent loading instructions given by respond-
ent’s representatives.

Captain Plester admitted that when he instructed Beale
and Kovlaske on the loading of the V.T. 150 and V.T. 151
he did not have all the information he needed for formulat-
ing written instructions to control the loading procedure.
He explained:

After all what we were trying to establish was the characteristics of the
barge, both when loading and at sea, and you cannot go and issue a
bunch of instructions until you are sure of what you are saying.

Being thus ignorant of the characteristics of the barge and,
as we have seen, under a complete misapprehension of its
relative stability, he nevertheless insisted on having full
loads when the prudent thing to do would have been to
load no higher than two feet less.

In my view, what is clearly established is that respond-
ent took the risk of putting the barge in service without
ascertaining its stability characteristics. Haphazard
instructions were then verbally given and full loads
required when appellant would rather not have loaded so
heavily. This did not leave an adequate margin of safety
and the result of so trying to establish the characteristics
of the barge when loading was that it capsized. It is true
that there was some minimal margin of safety and that
theoretically the mishap might have been avoided, but this
is not evidence of negligence because one cannot expect
from the others more than reasonable care, not such
extreme care as might avert the consequences of one’s own
negligence or lack of due diligence.

I, therefore, conclude that the judgment of the Court of
Appeal of British Columbia should be reversed and the
judgment of the trial judge re-established with costs
throughout against the respondent.
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1068 SeENcE J.:—I have had the advantage of reading the
TAZEiSIS Co. reasons for judgment of my brothers Ritchie and Pigeon
2> and I find it desirable to express some of my own views on
VancouvER this very complicated litigation. It will be unnecessary,
Tuc Boat . .
Co.Imp. however, for me to refer extensively to the evidence as
both of my brethren have referred to or recited the por-

tions thereof which are relevant to my consideration.

With respect, I adopt the view of Ritchie J. that the
obligations of the appellant and respondent are fixed by
the terms of the contract between the parties dated April
26, 1962, and that under the circumstances the bill of
lading is merely a receipt. The particular terms of the said
contract as to loading are as follows:

7. Loading

(a) All pulp chips shall be loaded and trimmed by Shipper solely
at the expense of the Shipper, PROVIDED ALWAYS that Carrier shall
bear any costs occasioned as a result of faulty equipment supplied by
Carrier.

(b) Scows shall be loaded and trimmed in accordance with loading
instructions provided by Carrier to Shipper from time to time.

(¢) Loading shall be deemed to be completed when any loaded scow
has been examined and accepted by the master of the tug.

(d) Shipper shall load each scow to capacity with all reasonable
despatch.

It is the view of my brother Ritchie that under the said
clause 7 the respondent had a right to give instructions as
to the loading of the scow but the respondent was under no
duty to do so. Ritchie J. quotes Canadian Transport Co.
Ltd. v. Court Line Ltd.® citing Lord Atkin at p. 937. The
charterparty which governed the rights and liabilities of
the shipper and owner in that case by clause 8 provided
that “the charterers are to load, stow and trim the cargo at
their expense under the supervision of the captain ...”.
With respect, I am of the opinion that a decision under the
circumstances in that case as to the proper meaning of
those words is not applicable to the situation in the pres-
ent case. It would appear to me that the words of clause 7
(b) of the agteement in this case “scows shall be loaded
and trimmed in accordance with loading instructions pro-
vided by carrier to shipper from time to time” imply a duty
on the carrier to give such instructions to the shipper and
not a mere right to give such instructions. It must be

819401 AC. 934.
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remembered that the V.T. 150 series of barges had never
been used to load chips prior to the present contract and
that no matter what experience in loading other vessels the
superintendent of the appellant company had it was neces-
sary in order for the shipper, the appellant, to carry out its
contract to have proper loading instructions from the car-
rier, the respondent, applicable to the particular and
unique type of vessel to be used in carrying out this par-
ticular contract. Even on Ritchie J.’s view that clause 7 of
the agreement between the parties gave the respondent a
right to issue instructions as to loading but did not create a
duty to do so, it must be noted that the respondent did
issue instructions as to loading. As Ritchie J. states in his
reasons, if the carrier does so, its instructions must be such
as not to endanger the safety of the scow or cargo. I am of
the opinion that even with this limited view of the re-
spondent’s responsibility it must be found to have been in
breach of such responsibility. The present case does exhibit
some of the exceptional features which were present in
Standard Oil Co. of New York v. Clan Line Steamers Ltd.?
and which are not present in the ordinary case of a vessel
with well-established potential for receiving loads and car-
rying them being loaded by a shipper. In the Clan Line
case, as Lord Merriman said in The “Hildina’®, at p. 258,
this was a “turret ship” so that the water ballast had to be
retained at all costs under all conditions, and the failure of
the owner to pass on to the master such instructions per-
mitted the master in the perfectly normal course of his
duties to pump out that ballast so that the ship rolled
over. In the present case, the design of the barges to take a
load of and to carry such a large quantity of chlps resulted
in the scow being very “tender” during loading, and if the
list reached three feet then very quickly the list would go
beyond three feet, the heeling momentum would overcome
the stabilizing momentum and the scow would capsize. It
is true that the characteristic could only have been discov-
ered by the careful measurement and calculation carried
out by marine architects, which was done after the event
which, in my view, should have been done before the event.
As Pigeon J. points out, the failure to carry out that
careful investigation by marine architects in order to

919241 AC. 100. 10 719571 2 Lloyd’s Rep. 247.
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arrive at exact loading instructions caused the respondent
to rely on advice given by Captain Brown, the principal
surveyor for the Marine Surveyors of Western Canada,
whose advice given to Captain Plester, the officer of the
respondent, was passed on by him to the superintendent
for the appellant and to the actual foreman in charge of
the loading, Kovlaske. Captain Brown, no matter what his
practical qualifications were, was certainly not a marine
architect and was quite incapable of carrying out the com-
plicated engineering calculations made prior to the trial,
but of course after the disaster, by Mr. German and
Professor Baier. His advice as to loading, which in short
was not to permit a list of more than three feet, did allow
loading up to the exact point where disaster would occur if
the list went even a little bit beyond the three-foot limit.
In other words, as Pigeon J. points out, there was no
margin for safety whatsoever, and there being no margin for

-safety the instructions were not proper in that they were

not practical. There must always be a margin for safety in
any operation entailing the acts of human beings or sub-
ject to being affected by outside causes.

It is true that on the five previous occasions this scow or
its fellow had been loaded with no more than a three-foot
list and disaster had not occurred. It is also true that for
five hours on the previous weekend this barge had stood
with a three-foot list and had not capsized; but on none of
those occasions had the list exceeded three feet and on
none of those occasions had such extraneous forces as wind
appeared to upset the hazardous balance of the scow. In
my view, those circumstances simply show that the load-
ings were lucky on the previous occasions and the luck ran
out on the occasion when the capsizing occurred. It is
Pigeon J.s opinion that the springing up of a wind of
considerable force may well have contributed to the disaster
but my brother does not find it necessary to so find nor do
I do so. The loading instructions were not practical
because they permitted listing up to the very maximum
and, therefore, subjected the safety of the scow and its
cargo to any extraneous danger.

Ritchie J. points out that the scows were approved by a
representative of Marine Surveyors of Western Canada in
accordance with the provisions of clause 3(a). With respect,
in my view, that is not relevant to the problem concerned
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with the discharge of what I have found to be the respon-
dent’s duty to issue proper instructions under clause 7 (b).
I am in accord with the view of Pigeon J. that it was the
breach of that duty which created the occasion for the
capsize of the scow and that, therefore, the appeal should
be allowed and the judgment of the learned trial judge
restored. The appellant is entitled to its costs throughout.

Appeal allowed with costs and trial judgment restored,
Assorr and Rircuie JJ. dissenting.

Solicitors for the plaintiff, appellant: Bull, Houser &
Tupper, Vancouver.

Solicitors for the defendant, respondent: Russell &
DuMoulin, Vancouver.

REGINALD LAKE ...................... APPELLANT;
AND

HER MAJESTY THE QUEEN .......... REsPoNDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law—Obtaining money by false pretences and with intent to
defraud—Evidence of obtaining lesser sum than that mentioned in
charge—Conviction of obtaining amount mentioned in charge—
Whether conviction for obtaining smaller amount should be con-
firmed—Whether conviction should be amended—Criminal Code,
1958-64 (Can.), c. 51, ss. 304(1)(a), 592(3), 600(1).

The appellant was convicted on a charge of obtaining a sum of $285 by
false pretences and with intent to defraud, contrary to s. 304(1)(a)
of the Criminal Code. There was evidence on which the magistrate
could find that the appellant had obtained by false pretences a sum
of $56. The conviction was affirmed by the Court of Appeal. The
appellant was granted leave to appeal to this Court.

Held: The appeal should be dismissed and a conviction entered for the
lesser amount.

It was not possible to affirm the conviction as to the obtaining by false
pretences of the entire sum of $285, but the conviction for obtaining
the smaller amount should be affirmed. R. v. Scott, 3¢ C.C.C. 180
and R. v. Castle, 68 C.C.C. 78. It was proper to amend the con-
viction as it appears that upon the evidence the appellant should
only have been convicted of obtaining the amount of $56. This
Court has the jurisdiction to make the appropriate amendment by
virtue of s. 600(1) of the Code.

*PresENT: Cartwright CJ. and Fauteux, Martland, Ritchie and
Spence JJ. .
91306—4
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Droit criminel—Obtenir de Vargent par faus-semblants et avec intention

de frauder—Preuve de Uobtention dune somme moindre que celle
mentionnde & lUacte d’accusation—Déclaration de culpabilité d’avoir
obtenu le montant mentionné & lacte d’accusation—Confirmation de
la déclaration d’avoir obtenu le montant moindre—Amendement de
la déclaration de culpabilité—Code criminel, 1953-64 (Can.), c. 61,
art. 304(1)(a), 692(3), 600(1).

Lappelant a été déclaré coupable d’avoir obtenu une somme de $285

par faux-semblants et avec lintention de frauder, contrairement &
Part. 304(1) (a) du Code criminel. 11 y avait une preuve sur laquelle
le magistrat pouvait se baser pour conclure que Pappelant avait
obtenu une somme de $56 par faus-semblants, La déclaration de
culpabilité a été confirmée par la Cour d’appel. L’appelant a obtenu
la permission d’en appeler & cette Cour.

Arrét: L’appel doit &tre rejeté et une déclaration de culpabilité doit

8tre enregistrée pour le montant moindre.

Il n’est pas possible de confirmer la déclaration de culpabilité quant &

Tobtention par faux-semblants du plein montant de $285, mais la
déclaration de culpabilité d’avoir obtenu le montant moindre doit
étre confirmée. B. v. Scott, 34 C.C.C. 180 et R. v. Castle, 68 C.CC.
78. 1l s'agit iei d’un cas oli la déclaration de culpabilité doit &tre
amendée puisqu’il appert de la preuve que lappelant n’aurait di
&tre déclaré coupable que d’avoir obtenu la somme de $56. Cette
Cour a juridiction, en vertu de lart. 600(1) du Code, pour faire
Yamendement qu’il convient.

APPEL d’'un jugement de la Cour d’appel de I'Ontario,

confirmant une déclaration de culpabilité. Appel rejeté.

APPEAL from a judgment of the Court of Appeal for

Ontario, affirming the appellant’s conviction. Appeal
dismissed.

Reginald Lake, in person.
E. G. Achborn, for the respondent.
The judgment of the Court was delivered by

SpeENCE J.:—This is an appeal by leave of this Court

from the judgment of the Court of Appeal for Ontario
pronounced November 23, 1967. By that judgment the
Court of Appeal dismissed the appeal from the conviction
registered by the Magistrate at Ottawa on October 14,
1966, upon the charge that:

Reginald Lake between the 6th day of June A.D. 1966 and the

twenty-eighth day of July A.D., 1966, at the City of Ottawa, in said
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County of Carleton, did unlawfully obtain a sum of or about $285.00
from Wilfred Bauer, by false pretences and with intent to defraud,
contrary to section 304(1)(a) of the Criminal Code.

The leave to appeal granted by this Court was upon the
following questions of law:

1. Was there any evidence on which it was open to the learned
Magistrate to hold that there was a false pretence made by the appel-
lant which induced Wilfred Bauer to pay money to him?

2. Was there any evidence on which it was open to the learned
Magistrate to hold that the appellant had the intent to defraud Wilfred
Bauer?

3. Was there any evidence on which it was open to the learned
Magistrate to hold that Wilfred Bauer was defrauded of anything?

It is not necessary for these purposes to recite the evi-
dence in any detail, and it is sufficient to say that there
was evidence on which the Magistrate could find reasona-
bly that the appellant did obtain from the said Wilfred
Bauer by false pretences the sum of about $56, the said
false pretences being that the appellant falsely represented
himself to be a bailiff of the Division Court at Ottawa
acting on a process of that Court and in particular that he
falsely represented that he was empowered to and did take
a bond from the said Wilfred Bauer and demanded and
obtained certain amounts of money for the “registration”
of the said bond as fees therefor.

It is true that the Magistrate said in giving judgment
after a recess:

Continuing my remarks regarding judgment in this case, and con-
sidering the evidence I would have to find that the whole of the monies
obtained by Mr. Lake in this case—some $28500—that all of that money
was obtained by false pretences, and I say this because of the use of
the word “bailiff” by the accused when he wasn’t a bailiff and knew it.

Although this Court is not ready to affirm the conviction
as to the obtaining by false pretences of the whole $285, it
is apparent that the Magistrate had earlier in his reasons
addressed his mind to the obtaining by false pretences of
the smaller sum only when he said:

I find him guilty of obtaining funds by false pretences, and in
particular, monies pertaining to the bond, six dollars whatever it was
on this oceasion, and the monies listed on those receipts for costs.

and that therefore the conviction for obtaining the smaller

amount by false pretences should be confirmed. That such

a course is a proper one is, I think, demonstrated by the
91306—41
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judgments in R. v. Scott!, Ontario Court of Appeal, as
confirmed in this Court®? in the same volume at p. 187,
where at p. 186 Magee J. said:

The amount charged as being stolen $7,835, no doubt corresponds
with the total of the three credits; but if, instead of five cheques
amounting to $755, the accused had cashed one, two, or three cheques
for $7,000 in all, three days after the fraudulent entries, could it be
said that, although his act amounted to theft, proof could not be given
of it? What the Crown set out to prove, as I venture to think, is that
Scott’s employers had been defrauded out of $7,835, or some greater or
less sum, by some act which amounted to theft. The evidence might
fail to shew theft at all. It would be sufficient if part were stolen. The

Criminal Code, sec. 857, allows proof of three distinct charges of theft.

(The underlining is my own.)

and the decision of the Ontario Court of Appeal in R. v.
Castle®, where at p. 80, Rowell C.J.O. said:

In reference to the first ground of appeal, it is quite clear that a
person accused of theft can be convicted upon an indictment charging
theft upon proof of theft of a smaller sum than that charged in the
indictment: Rex v. Scott (1920), 57 D.L.R. 309, 3¢ Can. C.C. 180, 48
OLR. 452, affirmed in the Supreme Court, 58 D.L.R. 242, 34 Can.
C.C. 187.

The question arises whether this Court in dismissing the
appeal and confirming the conviction should amend the
latter. I am of the opinion that it is proper to do so. It
would appear that upon the evidence the appellant should
only have been convicted of obtaining by false pretences
the amount of $56. The charge as laid contained a refer-
ence to a figure of about $285. This Court has the jurisdie-
tion to make the appropriate amendment by virtue of
8. 600(1) of the Criminal Code which provides:

600. (1) The Supreme Court of Canada may, on an appeal under
this part, make any order that the court of appeal might have made
and may make any rule or order that is necessary to give effect to its
judgment,.

The Court of Appeal for Ontario has power to amend the
conviction to set out the smaller amount by virtue of
s. 592(3) of the Criminal Code which provides:

592. (3) Where a court of appeal dismisses an appeal under sub-
paragraph (i) of paragraph (b) of subsection (1), it may substitute the

1(1920), 3¢ C.C.C. 180, 48 O.L.R. 452, 57 D.L.R. 309.
2 (1920), 34 C.C.C. 187, 58 D.L.R. 242.
3 (19387), 68 C.CC. 78, [1937] O.W.N. 245.
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verdict that in its opinion should have been found and affirm the sentence
passed by the trial court or impose a sentence that is warranted by law.

The paragraph referred to therein, ie., 592(1)(b)(i),
provides:

592. (1) On the hearing' of an appeal against a conviction, the court
of appeal

(b) may dismiss the appeal where
(i) the court is of the opinion that the appellant, although he
was not properly convicted on a count or part of the

indictment, was properly convicted on another count or part
of the indictment,

(The underlining is my own.)

1. In R. v. Norcross®, (B.C.C.A.), the Court amended a
conviction of theft by reducing the amount mentioned in
the charge.

I would therefore dismiss the appeal. Acting under the
provisions of the Criminal Code, I would substitute a con-
viction that the appellant between the 6th day of June
1966 and the 28th day of July 1966, at the City of Ottawa,
in the County of Carleton, did unlawfully obtain the sum
of $56 from Wilfred Bauer by false pretences and with
intent to defraud, contrary to s. 304(1) (@) of the Criminal
Code.

Appeal dismissed.

Solicitors for the appellant: Gowling, MacTavish,
Osborne & Henderson, Ottawa.

Solicitor for the respondent: The Attorney General for
Ontario.

4 (1957), 24 W.W.R. 160 at 165, 27 C.R. 220, 120 C.C.C. 108.
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THE MINISTER OF NATIONAL

REVENUE ..........cccc...... APPELLANT;

AND -

CONSOLIDATED MOGUL MINES
LIMITED (now called MOGUL RESPONDENT.
MINES LIMITED) ......... S

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Tazation—Income tax—Deductions—Prospecting, exploration and de-
velopment expenses—Mining and management company—W hether
principal business “mining or exploring for minerals”—Income Tax
Act, R8.C. 1952, c. 148, s. 83A(3)(b).

The taxpayer company claimed that in each of the years 1957 to 1960
its principal business was “mining or exploring for minerals” and
sought to deduct, under s. 83a(3) of the Income Tax Act, the “pros-
pecting, exploration and development expenses” incurred by it in
Canada during those years. The evidence disclosed that during the
years in question, the taxpayer carried out exploration work on
properties in which it held some kind of interest, but that its chief
task was the development and management of properties owned by
other companies. The Minister contended that the taxpayer’s principal
business was the management of its large investment portfolio and
the providing of management, technical and financing services to
other mining companies. The assessment was set aside by the Tax
Appeal Board and by the Exchequer Court. The Minister appealed
to this Court.

Held: The appeal should be dismissed.

“The principal business of the taxpayer company in the years in question
was mining or exploring for minerals within the meaning of
s. 83A(3)(b) of the Income Tax Act. The taxpayer could be engaged
in the business of mining or exploring for minerals just as well as
the owner if, under its contract with that owner, it did the mining
or exploring for minerals. The respondent was in fact engaged in
mining or exploring for minerals,

Although the source of the income of a corporation is an important
element to be considered in determining which is its principal busi-
ness, it is not the only matter to be considered and not necessarily
the determinant factor. As stated by the Tax Appeal Board, the
financing function of a mining company is an integral part of its
business.

Revenu—Impdét sur le revenu—Déductions—Dépenses de prospection,
d’exploration et de mise en valeur—Compagnie miniére—Son entre-

*PrrseNT: Martland, Ritchie, Hall, Spence and Pigeon JJ.
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prise principale est-elle <lexploitation miniére ou lexploration pour 1968
la découverte de minérauz»—Loi de limpbt sur le revenu, S.R.C. MINISTER
1962, ch. 148, art. 83a(3)(b). oF NATIONAL
. L. REVENUE
La compagnie intimée prétend que son entreprise principale durant .

chacune des années 1957 & 1960 était <«lexploitation minitre ou Consorr-
Pexploration pour la découverte de minéraux» et tente de déduire, Dﬁmn M:EGUL
en vertu de lart. 83a(3) de la Loi de limpdt sur le revenu, les nfi D.
«dépenses de prospection, d’exploration et de mise en valeur» faites

par elle au Canada durant les années en question. La preuve est &

Peffet que durant ces années, la compagnie a fait des travaux d’ex-

ploration sur des propriétés sur lesquelles elle détenait certains droits,

mais que son travail principal consistait & mettre en valeur et &

gérer des propriétés appartenant & d’autres compagnies. Le Ministre

a soutenu que Ventreprise principale de la compagnie se résumait &

gérer ses portefeuilles de placements et & fournir & d’autres com-

pagnies miniéres des services de gérance ainsi que des services tech-

niques et financiers. La cotisation a été mise de c¢bté par la Com-

mission d’appel de I'impdt et par la Cour de I’Echiquier. Le Ministre

en a appelé & cette Cour.

Arrét: L'appel doit &tre rejeté.

I’entreprise principale de la compagnie intimée durant les années en
question était l'exploitation miniére ou lexploration pour la décou-
verte de minéraux dans le sens de l'art. 83a(3)(b) de la Loi de
Vimpbt sur le revenu. Le contribuable peut se livrer & l'exploitation
miniére ou Pexploration pour la découverte de minéraux aussi bien
que le propriétaire de la propriété si, en vertu de son contrat avec
ce propriétaire, il fait l'exploitation minidre ou lexploration pour la
découverte de minéraux. La compagnie intimée, en fait, se lvrait
3 cette occupation.

Quoique la source du revenu d’une corporation est un élément important
dans la détermination de ce qu’est son entreprise principale, ce n’est
pas la seule chose que l'on doit considérer et ce n’est pas néces-
sairement le facteur déterminant. Tel que constaté par la Commis-
sion d’appel de 1'impbt, le financement d’une compagnie miniére est
une partie intégrale de son entreprise.

APPEL d'un jugement du Juge Gibson de la Cour de
I’Echiquier du Canadal, rejetant un appel d’une décision
de la Commission d’appel de I'imp6t. Appel rejeté.

APPEAL from a judgment of Gibson J. of the Excheq-
uer Court of Canada', dismissing an appeal from a deci-
sion of the Income Tax Appeal Board. Appeal dismissed.

G. W. Ainslie and M. A. Mogan, for the appellant.
R. E. Shibley, Q.C., and M. O’Brien, for the respondent.

1119661 Ex. C.R. 350, [19661 C.T.C. 16, 66 D.T.C. 5008.
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Ef‘f The judgment of the Court was delivered by

MIiNISTER o
or NatioNat  SpgNcE J.:—This is an appeal from the decision of Gib-

REVEN " son J. in the Exchequer Court of Canada® pronounced on
m%",,”ffg;;m December 21, 1965, whereby that learned judge dismissed
Mmus L. gy appeal from the decision of the Income Tax Appeal
Board made on February 9, 1965. By the latter decision,
the board had allowed an appeal by the taxpayer from the
assessments made by the Minister as to the years 1957,
1958, 1959 and 1960, and referred the said assessments
back to the Minister for reassessment in accordance with

the agreement of counsel.
As was said by Mr. Weldon, giving the reasons for judg-
ment of the Tax Appeal Board, and repeated by Gibson J.
in his reasons, there is only one issue to be decided in this
appeal, namely, was the principal business of Mogul in the
taxation years under appeal mining or exploring for miner-
als for the purposes of s. 83A(3)(b) of the Income Tax
Act, R.S.C. 1952, c¢. 148? That section reads, in part, as

follows:

83a (8) A corporation whose prinecipal business is
(a) production, refining or marketing of petroleum, petroleum prod-
ucts or natural gas, or exploring or drilling for petroleum or
natural gas, or
(b) mining or exploring for minerals,
may deduct, in computing its income under this Part for a taxation year,
the lesser of
(c) the aggregate of such of
(i) the drilling and exploration expenses, including all general
geological and geophysical expenses, incurred by it on or in
respect of exploring or drilling for petroleum or natural
gas in Canada, and
(ii) the prospecting, exploration and development expenses in-
curred by it in searching for minerals in Canada,
as were incurred after the calendar year 1952 and before April
11, 1962, to the extent that they were not deductible in computing
income .for a previous taxation year,

The respondent company was created by letters patent
under the Companies Act of the Provinee of Ontario under
date of May 29, 1945, with the name “Mogul Gold
Mines Limited (No Personal Liability)””. The name was
subsequently changed to “Consolidated Gold Mines Lim-
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ited” and, since the appeal to this Court was launched, to 1968

the name “Mogul Mines Limited”. It is significant that the MinsTos
OF NATIONAL

name has always made reference to mining. REVENUE

The purposes and objects as set out in the letters patent Co;s'ou-
are as follows: paTED MoGUL
Mines Lip.

(@) TO acquire, own, lease, prospect for, open, explore, develop, N
work, improve, maintain and manage mines and mineral lands and Spence J.
deposits, and to dig for, raise, crush, wash, smelt, assay, analyze, reduce, -
amalgamate, refine, pipe, convey and otherwise treat ores, metals and
minerals, whether belonging to the Company or not, and to render the
same merchantable and to sell or otherwise dispose of the same or any
part thereof or inferest therein; and

(b) TO take, acquire and hold as consideration for ores, metals or
minerals sold or otherwise disposed of or for goods supplied or for work
done by contract or otherwise, shares, debentures or other securities of
or in any other company having objects similar, in whole or in part, to
those of the Company hereby incorporated and to sell and otherwise
dispose of the same.

Cameron J. in American Metal Company of Canada
Ltd. v. Minister of National Revenue?, in referring to the
words of the Statutes of Canada, 1947, c. 63, s. 16(4) “a
corporation whose chief business is that of mining or
exploring for minerals . . .”, said at p. 306:

“Chief business” is not defined in either of the Acts, and the phrase,
so far as I am aware, has not been the subject of judicial interpretation.
In my view, it is a question of fact to be determined by an examination
and comparison of all the facts concerning each of the various types of
business in which the company is engaged.

It is to be noted that the statute presently under consider-
ation also contains no definition of “principal business”
although “business” is defined in s. 189(1)(e) in a manner
not here relevant. I adopt Cameron J.’s view and seek to
apply the same tests.

The evidence of G. D. Pattison, the secretary-treasurer
of the respondent company throughout, was that although
the respondent had been inactive from the time of its
incorporation until 1954, it had in that year entered actively
into the business of mining generally and proceeded to
develop one of its properties known as “Harvey Hill Mine”
as well as to explore a great number of others. Harvey Hill
Mine, in the District of Megantic, Quebee, was brought

2[1952] C.T.C. 302.
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'ﬁﬁf into operation but its operations were suspended at the
Mmviszer  end of January 1957 due to a world-wide depression in the
o NATIONAL price of copper. The respondent’s costs for exploration and

o };)S-ou_ development of the Harvey Hill Mine betweer} the years
patep Mocur 1955 and 1960 amounted to $588,469 and its general
Miwes L. exploration expenses during the same years amounted to

SpenceJ $430,892. Although it continued after the year 1957 to

carry out considerable exploration work on properties in
which it held some kind of interest, its chief task in the
years which are now under appeal seems to have been the
development and management of properties owned by
.other companies. In such companies the respondent had
some share-interest usually acquired by the contract made
between the respondent and such company. These con-
tracts provided for the investment in the shares of the
various companies and then the control of the expenditure
of the proceeds of such sales of shares by the various com-
panies in the exploration and development of the various
mining prospeets. The chief of those companies represented
by such mining and management contracts were Consoli-
dated Halliwell Limited with a mining property in Haiti,
North Rankin Nickel Mines Limited at Rankin Inlet in the
Canadian Northwest Territories, Coldstream Copper
Mines Limited near Kashabowie, Ontario, St. Patrick’s
Copper Mines Limited in Ireland, and Silver Mines, Lead
and Zinc Company Limited in County Tipperary in the
Republic of Eire.

It should be noted that s. 83a(3) grants the right to
make a deduction to a company whose “principal business
is mining or exploring for minerals” without requiring that
such mining or exploring for minerals should be done with-
in Canada or should be done upon properties in which the
taxpayer seeking the deduction has an interest in the
property, although the deductions therefrom, if the tax-
payer comes within the definition of one having its prineci-
pal business as mining or exploring for minerals, can only
be for drilling and exploration expenses incurred by it in
Canada and prospecting, exploration and development
expenses incurred by it in searching for minerals in Can-
ada. Therefore, it is not relevant in determining whether
the respondent comes within the definition that much of its
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efforts were devoted to work in connection with properties

59
1968
——

outside of Canada and in connection with properties in Ministar

oF NATIONAL

which it had only a share-holding interest in the company "Rgyeyue

owning such properties.

v

CoNsorLI-

Counsel for the Minister took the position strongly that parep Moo

the respondent under its management and development

Mines L.

contracts with such companies as Halliwell and North Spenced.

Rankin, etc., was not engaged in mining or exploring but in
management, and that the mining and exploring was car-
ried on by the company which owned the property. I am
not ready to accept that distinection. The respondent may
be engaged in the business of mining or exploring for
minerals just as well as the owner of the property if, under
the contract with that company, it does the mining or
exploring for minerals.

I agree with the learned member of the Tax Appeal
Board when he said:

From the standpoint of: its corporate name; its purposes and objects
as enumerated in said Letters Patent dated May 29, 1945; its Prospectus
dated September 28, 1955; the development of its Harvey Hill Mine
during the years 1955, 1956 and 1957 right to the point of production on
a commercial basis at an expenditure of well over half a million dollars;
its general and continuing mining, development and exploring activities
during the relevant taxation years; its said management contracts under
which it undertook very serious and extensive mining operations on be-
half of several mining companies bringing them to a successful con-
clusion; the way so many mining companies seemed to turn to Mogul
for scientific and technical services as well as for financing help, and its
experienced and specialized officers and staff, to mention a few of the
more obvious indications, Mogul unquestionably, gave every appearance
of being, as was strongly argued by counsel for the appellant [here
respondent], a company that was engaged in mining or exploring for
minerals.

I am further of the opinion that the respondent not only
“gave every appearance” but was in fact engaged in min-
ing or exploring for minerals and that was certainly a large
part of its business. Was that business, however, its princi-
pal business? Again counsel for the Minister stressed the
large investment portfolio held by the respondent and
submits that its principal business was the management of
that investment portfolio. It may be said generally that
although the source of the income of a corporation is an
important element to be considered in determining which
is its principal business it is not the only matter to be



60 R.CS. COUR SUPREME DU CANADA [1969]

1968 considered and not necessarily the determinant factor. See
Mmister Cameron J. in American Metal Company v. M .N.R., supra,
or NATIONAL
REVENUE at p. 307.

Coneorr. ~ As the learned member of the Tax Appeal Board
patEp Mocur remarked :
Mixgs Lirp.

— So, it would appear to be reasonable to assume that the multiplicity
SpenceJ. of arrangements which exist between mining companies and the constant
- juggling of shareholdings for various necessary purposes is just part and
parcel of the mining business. In my view, it shows lack of understanding
of the mining business to point to the financing arrangements of a
mining company as a separate business activity to that of -mining.
Obviously, the financing function of a mining company is an integral

part of its business.

For these reasons, I would dismiss the appeal with costs.
‘ Appeal dismissed with costs.
Solicitor for the appellant: D. S. Maxwell, Ottawa.

Solicitor for the respondent: J. G. McDonald, Toronto.

1968 LE CONSEIL DES PORTS NATIONAUX ..APPELLANT;

—
*Mar. 8, 11
Oct. 1 AND

~ JEAN LANGELIER, ARMAND J.
LAVOIE, LARRY LAJOIE, HON-
ORABLE JOSEPH JEAN et IM-
MEUBLES BOURGET INC.

REsPoONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Crown—Injunction—Whether National Harbours Board subject to in-
junction—National Harbours Board Act, R.S.C. 1962, c. 187.

By a petition for interlocutory injunction, the respondents, owners of
properties bordering on the St. Lawrence river, asked that the
National Harbours Board be restrained from carrying out certain
works on the river which, it was claimed, would injuriously affect
their respective properties. The Board moved by way of declinatory
exception to dismiss the petition on the ground that, being an
agent of the Crown, it was not subject to injunction. The exception
was dismissed at trial, and this judgment was affirmed by the Court
of Appeal. The Board was granted leave to appeal to this Court.

Held: The appeal should be dismissed.

*PresENT: Fauteux, Martland, Ritchie, Spence and Pigeon JJ.
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The appellant corporation has the capacity to be sued and is, for the 1968
purposes of the Act which created it, a servant of the Crown. But -C(;;.::n.
it does not thereby enjoy an immunity from claims in tort, if it pggporrs
acts wrongfully. A personal liability will result when a person, NATIONAUX
whether individual or corporate, although a Crown agent and pur- L v.
porting to act as such, commits an unlawful act. The position of an Al;fﬁ‘lm

agent of the Crown is not different because the agent is a corporation -

and not an individual. If a corporation commits a wrongful

act, it is liable therefor and it cannot escape liability by alleging

that it is not responsible for anything done outside its corporate

powers. This is true whether it is purporting to act as a Crown

agent or not. If a corporation can be held liable civilly in damages

for wrongs which it has itself committed or ordered, it is obvious

that a person threatened with the commission of an unlawful act by

a corporate Crown agent can seek the assistance of the Court to

prevent the corporation from doing that which it is not authorized

to do as a Crown agent. The appellant cannot prevent the Court

from inquiring into the legal justification for its conduct merely by

saying that because it is an agent of the Crown it is immune from

suit.

vl
Couronne—Injonction—Peut-on obtensr une injonction contre le Consesl

des ports nationaur—Loi sur le Conseil des ports nationauz, S.R.C.
1962, c. 187.

Les intimés, ayant des propriétés le long du fleuve St-Laurent, ont
demandé contre le Conseil des ports nationaux une injonction inter-
locutoire lui enjoignant de discontinuer certains travaux dans le
fleuve qui, ils ont allégué, ruineront la valeur de leurs propriétés
respectives. Le Conseil des ports nationaux a opposé une exception
déclinatoire, demandant que la requéte d’injonction soit rejetée pour
le motif que, étant un mandataire de la Couronne, une injonction
ne peut &tre décernée contre lui. L'exception a été rejetée par la Cour
de premidre instance, et ce jugement a été confirmé par la Cour
d’appel. Le ‘Conseil a obtenu la permission d’en appeler & cette Cour.

Arrét: L’appel doit &tre rejeté.

by

La corporation appelante est habile & ester en justice et est, pour les
fins de sa loi constitutive, un serviteur de la Couronne. Mais, elle
ne jouit pas de ce fait d'une immunité 3 I'égard des réclamations
bagées sur la faute, lorsqu'elle agit illégalement. Lorsqu’un individu
ou une corporation, mandataire de la Couronne et agissant comme
tel, commet un acte illégal, il en résulte une responsabilité person-
nelle. La condition de mandataire de la Couronne n’est pas diffé-
rente lorsque ce mandataire est une corporation au lieu d’8tre un
individu. Si une corporation commet un acte illégal, elle encourt une
responsabilité, et elle ne peut pas échapper 3 cette responsabilité
en alléguant qu’elle n’est pas responsable de ce qui est fait en dehors
de ses capacités. Ceci est vrai, qu'elle prétende agir comme man-
dataire de la Couronne ou non. Si une corporation peut &tre tenue
civilement responsable en dommages pour la faute qu'elle a elle-
méme commise ou ordonnée, il est évident qu’une personne, menacée
de la commission d'un acte illégal de la part d'une corporation, man-
dataire de la Couronne, a droit d’obtenir l'aide des tribunaux pour
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empéclier la corporation de faire ce qu'elle n’est pas autorisée de faire
comme mandataire de la Couronne. La corporation appelante ne
peut pas empécher les tribunaux d’examiner la légalité de sa conduite
pour le seul motif qu’étant un mandataire de la Couronne elle est &
Iabri de toute poursuite.

APPEL d’un jugement de la Cour du banc de la reine,
province de Québec!, confirmant un jugement du Juge
Mitchell qui avait rejeté une exception déclinatoire. Appel
rejeté.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, province of Quebec!, affirming a
judgment of Mitchell J. dismissing a declinatory exception.
Appeal dismissed.

Laurent E. Bélanger, Q.C., and J. M. Jacques, for the
appellant.

Paul Trudeau, for the respondents.

The judgment of the Court was delivered by

MagrrLAND J.:—This is an appeal from a judgment of
the Court of Appeal of the Province of Quebec', dismissing
an appeal by the appellant from a decision of the Superior
Court which dismissed a declinatory exception made by
the appellant against a petition by the respondents for an
interlocutory injunction. The circumstances which gave
rise to these proceedings are stated by the learned trial
judge as follows:

The petition for interlocutory injunction alleges in substance that
the Petitioners are proprietors of properties in Pointe-aux-Trembles
bordering the St. Lawrence river; that for several days Respondents
National Harbours Board and Shell Canada Ltd. had been carrying out
or procuring the carrying out illegally of the filling in of the St. Lawrence
river for the purpose of creating a new and extensive parcel of land of
a width of 500 feet and installing thereon reservoirs, thereby illegally
displacing the limits of the river which borders Petitioners’ property;
that the continuation and realization of this work will cause serious and
irreparable harm to the Petitioners, ruining for ever their properties, as
well from the residential as from the commercial point of view; that
the Respondent City of Pointe-aux-Trembles has issued a permit to
construct in the immediate vieinity of Petitioners’ property huge reser-
voirs of 48 feet in height even before the site had been prepared;

1719681 Que. Q.B. 113.
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praying for the issue of an interlocutory injunction, enjoining
Respondents, their employees and representatives to cease and cause to
cease all works of construction or preparation of the ground now in
process on the bed of the St. Lawrence adjacent to the Petitioners’
property.

Petitioners also requested the issue of an immediate interim injunc-
tion, and after hearing the parties, an interim injunction was issued as
prayed for by Mr. Justice Caron on the 28th March 1966, to remain in
force until the 14th April 1966, pending hearing and disposition of the
prayer for the interlocutory injunction.

At the hearing for the interim injunction Respondent National
Harbours Board appears to have orally objected to the jurisdiction of
the Court as regards it, but no judgment having been rendered thereon,
a formal motion by way of declinatory exception was duly filed and,
after argument, was taken on délibéré. Pending judgment on the ex-
ception the interim injunction was continued in force until April 20th,
1966 and the petition for an interlocutory injunction continued to:the
same date.

The basis for the declinatory exception is that Respondent National
Harbours Board is an emanation or instrumentality of the Crown, and is
therefore exempt from any process, upon the principle that the King
can do no wrong, the Court therefore being incompetent ratione materiae
to adjudicate with respect to if.

The appellant is a body corporate created by the National
Harbours Board Act, RS.C. 1952, c¢. 187. The sections
of that Act, which are relevant to this appeal, are the
following:

3. (1) There shall be, under the direction of the Minister, a Board
to be known as the “National Harbours Board” consisting of four
members, namely, a Chairman, a Vice-Chairman and two other members,
who shall be appointed by the Governor in Council to hold office during
good behaviour for ten years.

" (2) The Board is a body corporate and politic and shall be and be
deemed to be, for all the purposes of this Act, the agent of Her Majesty
in right of Canada.

(3) The Board has the capacity to contract and to sue and be sued
in the name of the Board.

39. (1) Subject, as hereinafter provided any claim against the Board
arising out of any contract entered into in respect of its undertaking or
any claim arising out of any death or injury to the person or to property
resulting from the negligence of any officer or servant of the Board
while acting within the scope of his duties or employment may be sued
for and prosecuted by action, suit or other proceeding in any court
having jurisdiction for like claims between subjects.

(2) Any such action, suit or other proceeding may be commenced
and prosecuted to judgment in the same manner and subject to the
same rules of practice and procedure and to the same right of appeal
as nearly as may be as in cases between subjects.

(3) The said court has the same jurisdiction to order or adjudge the
payment of costs either by plaintiff or defendant as in like cases in the
said court between subjects.
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The learned trial judge held that the claim in question
here fell within s. 39(1), holding that the “negligence”
referred to in that subsection meant tortious liability as
understood at common law, or for fault, as contemplated
by articles 1053 et seq. of the Civil Code, and that “injury
to property” included injurious affection of property
rights.

This decision was sustained on appeal, Pratte J. dissent-
ing. Choquette J., with whom the other three members of
the Court agree, said as follows:

Qutre l'article 39 de la loi précitée, il y a larticle 3, dont les
paragraphes 2 et 3 se lisent comme suit:

3. (2) Le Conseil est un corps constitué et politique, et, pour
toutes les fins de la présente loi, il est et est censé &ire le mandataire
de Sa Majesté du chef du Canada.

(3) Le Conseil est habile & passer des contrats ainsi qu'a ester
en justice en son propre nom.

Comme on le voit, ce n'est que «pour les fins de la présente loi»
que le Conseil «est censé é&tre le mandataire de Sa Majesté». Si le
Conseil excéde les pouvoirs que la loi lui confére, si, par exemple, il
g’empare de «terraing ou d’un droit de propriété limité, ou d’un intérét
limité dans des terrains» sans l’autorisation préalable du gouverneur en
conseil et sans Yexpropriation ou le consentement prévus & larticle 11,
il ne peut &tre dit que le Conseil agit comme mandataire de la Cou-
ronne. Dans ce cas, le Conseil est dans la position dun ministre qui
outrepasserait ses attributions, engageant ainsi sa responsabilité
personnelle.

Ce n'est donc pas contre la Couronne que les intimés demandent
une injonction, mais contre le <«corps constitué et politique» qui a
excédé ses pouvoirs et qui est quand méme <habile & ester en justice en
Son propre nom» pour se voir ramener dans les limites de son mandat.
L’injonction est aussi dirigée contre les représentants et préposés du
Conseil, :

The appellant contends that s. 39 is not applicable, there
being no claim for damages and no allegation of negligence
as against any officer or servant of the appellant and there
being no provision for remedy by way of injunction. It is
also submitted that the appellant, being an agent of the
Crown, enjoys all of the immunities of the Crown at law,
and cannot be sued at all, save to the extent that such suit
is n/speciﬁcal]y permitted by statute. It was also argued that
the National Harbours Board, as such, was incapable of
acting in any way, save as an agent of the Crown, and that
if, in fact, its powers were exceeded, any such act could not
be that of the Board, but would be only the act of the
individuals involved.
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These latter propositions raise a question of considerable
importance. If correct, they would involve the conclusion
that no subject, threatened with an unlawful act by a
corporate Crown agent, would have any recourse to the
courts against such corporation in order to prevent it.

The appellant is a corporation created by a statute
which defines its corporate powers. It has the capacity to
be sued. It is, for the purposes of the Act which created it,
a servant of the Crown. Does it thereby enjoy an immu-
nity, in the same manner as the Crown itself, from claims
in tort, if it, i.e., the corporation itself, acts wrongfully?

A convenient starting point for the consideration of this
matter is to be found in the well known statement by
Dicey, “The Law of the Constitution”, 10th ed., p. 193:

In England the idea of legal equality, or of the universal subjection
of all classes to one law administered by the ordinary courts, has been
pushed to its utmost limit. With us every official, from the Prime
Minister down to a constable or a collector of taxzes, is under the same
responsibility for every act done without legal justification as any other
citizen. The Reports abound with cases in which officials have been
brought before the courts, and made, in their personal capacity, liable
to punishment, or to the payment of damages, for acts done in their
official character but in excess of their lawful authority. A colonial gov-
ernor, Mostyn v. Fabrigas, (1774) 1 Cowp. 161; Musgrave v. Pulido,
(1879) 5 App. Cas. 102; Governor Wall's Case, (1802) 28 St. Tr. 51, a
secretary of state, Entick v. Carrington, (1765) 19 St. Tr. 1030; K. & L.
174, a military officer, Phillips v. Eyre, (1867) L.R. 4 QB. 225; K. & L.
492, and all subordinates, though carrying out the commands of their
official superiors, are as responsible for any act which the law does not
authorise as is any private and unofficial person.

This principle was applied in this Court in Roncarelli v.
Duplessis®>. The quotation was cited in his reasons by
Abbott J., at p. 184.

The proposition was clearly stated in Feather v. The
Queen®, by Chief Justice Cockburn, at p. 297:

But in our opinion no authority is needed to establish that a servant
of the Crown is responsible in law for a tortious act done to a fellow
subject, though done by the authority of the Crown—a position which
appears to us to rest on principles which are too well settled to admit
of question, and which are alike essential to uphold the dignity of the
Crown on the one hand, and the rights and liberties of the subject on
the other.

2119591 S.C.R. 121, (1959), 16 DL.R. (2d) 689.
3 (1865), 6 B. & S. 257, 122 E.R. 1191.
91306—5
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It was stated again by Viscount Finlay in Johnstone v.
Pedlar*:

It is the settled law of this country, applicable as much to Ireland
as to England, that if a wrongful act has been committed against the
person or the property of any person the wrongdoer cannot set up as a
defence that the act was done by the command of the Crown. The
Crown can do no wrong, and the Sovereign cannot be sued in tort, but
the person who did the act is liable in damages, as any private person
would be,

In Nireaha Tamaoki v. Baker®, the Privy Council consid-
ered a claim for an injunction by a person who claimed a
native title of occupancy to certain lands in New Zealand.
The respondent was the Commissioner of Crown Lands in
the provincial distriect of Wellington. The Governor had
advertised for sale lands, including those claimed by the
appellant, and the appellant sued for a declaration that the
land still remained land owned by natives, under their
customs and usage, to which undisturbed possession had
been guaranteed by treaty, and for an injunction against
selling the same. The respondent objected that the interest
of the Crown in the lands in question could not be
attacked by this proceeding. At p. 575 Lord Davey says:

The learned judges in the Court of Appeal thought that the case
was within the direct authority of Wi Paraia v. Bishop of Wellington,
3 NZJR. (N8.) S.C. 72, previously decided in that Court. They held
that “the mere assertion of the claim of the Crown is in itself sufficient
to oust the jurisdiction of this or any other Court in the Colony. There
can be no known rule of law,” they add, “by which the validity of
dealings in the name and under the authority of the Sovereign with
the native tribes of this country for the extinction of their territorial
rights can be tested”. The argument on behalf of the respondent at their
Lordships’ bar proceeded on the same lines.

Their Lordships think that the learned judges have misappre-
hended the true object and scope of the action, and that the fallacy of
their judgment is to treat the respondent as if he were the Crown, or
acting under the authority of the Crown for the purpose of this action.
The object of the action is to restrain the respondent from infringing
the appellant’s rights by selling property on which he alleges an interest
in assumed pursuance of a statutory authority, the conditions of which,
it is alleged, have not been complied with. The respondent’s authority to
sell on behalf of.the Crown is derived solely from the statutes, and is
confined within the four corners of the statutes. The Governor, in noti-
fying that the lands were rural land open for sale, was acting, and
stated himself to be acting, in pursuance of the 136th section of the
Land Act, 1892, and the respondent in his notice of sale purports to sell

4719211 2 AC. 262 at 27.
5119011 A.C. 561, 70 LJ.P.C. 66, 84 L.T. 633.
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in terms of 8. 137 of the same Act. If the land were not within the powers
of those sections, as is alleged by the appellant, the respondent had no
power to sell the lands, and his threat to do so was an unauthorized
invasion of the appellant’s alleged rights.

In the case of Tobin v. Reg., 16 CB. (N.S.) 310, a naval officer,
purporting to act in pursuance of a statutory authority, wrongly seized
a ship of the suppliant. It was held on demurrer to a petition of right
that the statement of the suppliant shewed a wrong for which an action
might lie against the officer, but did not shew a complaint in respect
of which a petition of right could be maintained against the Queen,
on the ground, amongst others, that the officer in seizing the vessel was
not acting in obedience to a command of Her Majesty, but in the
supposed performance of a duty imposed upon him by Act of Parliament,
and in such a case the maxim “Respondeat superior” did not apply. On
the same general principle it was held in Musgrave v. Pulido, (1879)
5 App. Cas. 102, that a Governor of a Colony cannot defend himself in
an action of trespass for wrongly seizing the plaintiff’s goods merely by
averring that the acts complained of were done by him as “Governor”
or as “acts of State”. It is unnecessary to multiply authorities for so
plain a proposition, and one so necessary to the protection of the subject.
Their Lordships hold that an aggrieved person may sue an officer of the
Crown to restrain a threatened aet purporting to be done in supposed
pursuance of an Act of Parliament, but really outside the statutory
authority.

Part of this passage is cited by Newcombe J., who deliv-
ered the reasons of the majority of this Court in Ratten-
bury v. Land Settlement Board®. In that case the appel-
lant complained of the imposition of taxes against his land
in British Columbia and against himself under the Land
Settlement and Development Act, R.S.B.C. 1924, ¢. 128,
alleging that certain sections of that Act, relied upon by
the respondent, were ultra vires of the provinecial legisla-
ture. He claimed a declaration, damages and an injunction.
The respondent pleaded, inter alia, that it was a branch of
the provincial Department of Agriculture, a servant and
agent of the Crown, that it possessed no other capacity,
that its acts were done in that capacity and that it could
not be sued.

At p. 62, Newcombe J. says:

For myself, I see no reason to doubt that the defendant Board is
sued in its official capacity. It is deseribed and identified in the action
not otherwise than by its corporate name; it is thus the corporation, and
not its individual members, which is the party defendant; and as a
statutory body, it has no capacity other than that which it derives from
its constituting Act. I do not question the general truth involved in the
proposition expressed by Bankes L.J. in Mackenzie-Kennedy v.. Air
Counctl, (1927) 2 K.B. 517, at p. 523:

6[1929] S.C.R. 52, [1929] 1 DLR. 242.
91306—54
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In the absence of distinet statutory aﬁthority enabling an action
for tort to be brought against the Air Council, I am of opinion, both
on principle and upon authority, that no such action is maintainable.
The Air Council are not a corporation, and even if it were to be
treated as one the respondent’s position would not be improved.

The learned Lord Justice mentions the case of Roper v. Public Works
Commissioners, (1915) 1 X.B. 45; and he quotes from an Irish case,
Wheeler v. Public Works Commassioners, (1903) 2 Ir. Rep. 202, a passage
from the judgment of Palles CB., as follows:

Now, if a corporation be constituted for the sole purpose of
doing acts for the Crown, it is prima facie outside its powers to do
anything except for the Crown, and, as in law a wrongful act cannot
be done for the Crown, such a corporation is not capable of doing
such wrongful act in its corporate capacity. In such a case, therefore,
the wrongful act cannot be deemed that of the corporation, but
must be deemed the personal act of those who committed it.

With these observations, however, are to be contrasted what was said
by Atkin LJ., at p. 533 of the Air Council case, (1927) 2 K.B. 517. But
whatever may be said about the Air Council, and while it is certainly
true that the revenues of the Crown cannot be reached by judicial proc-
ess to satisfy a demand against an officer or servant of the Crown in
any capacity, whether incorporated or not, it is common practice, founded
upon general principle, that the court will interfere to restrain ulira vires
or illegal acts by a statutory body, and, when it is charged, as in this
case, that the proceedings in question, though authorized by the letter
of the statute, are nevertheless incompetent, by reason of defect in the
enacting authority of the legislature, the court must, I should think,
have jurisdiction so to declare, and to restrain the ultra vires proceedings,
although directed by the statute and in strict conformity with the legis-
lative text. To this extent, in my view, the action is properly constituted;
indeed, upon this point the authority is conclusive.

After citing from the Tamak: case, he goes on to say:

It is not necessary for me to consider the position of the individuas
members of the Board, because I hold that, as such, they are not before
the ‘Court; but, upon the authorities, it seems to be established that
the doer of a wrongful act cannot escape liability by setting up the
authority of the Crown, unless in proceedings by a foreigner against a
British subject, in which case an exception is introduced, as appears by
Feather v. The Queen, (1865) 6 B. & 8. 257, at pp. 279, 295, 296, in
which Baron Parke’s charge in Buron v. Denman, (1843) 2 Exch. 167,
was explained. It seems to be only in such a case that it is of any use
to justify upon the authority of an act of State. Walker v. Baird. (1892)
AC. 491,

In the Mackenzie-Kennedy case’, to which he refers, it
was held that the appellant’s action in tort did not lie
against the Air Council. The Air Council was not an incor-
porated body. Bankes L.J. said that it was a Department
of State. It was held that an action for tort would not lie
against the statutory body set up under that name.

7119271 2 KB. 517, 96 LJK.B. 1145.
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Bankes L.J. cited with approval what was said by
Romer J. in Raleigh v. Goschen®:

I will state some general principles of law which I conceive govern
this class of cases; and if you challenge any portion of what I am
about to say, then I will hear you in reply. It appears to me that if
any person commits a trespass (I use that word advisedly as meaning
a wrongful act or one not justifiable) he cannot escape Lability for the
offence, he cannot prevent himself being sued merely because he acted
in obedience to the order of the executive Government, or of any officer
-of State; and it further appears to me, as at present advised, that if
the trespass had been committed by some subordinate officer of a Gov-
ernment Department or of the Crown, by the order of a superior official,
that superior official—even if he were the head of the Government De-
partment in which the subordinate official was employed, or whatever
his official position—could be sued; but in such a case the superior official
could be sued, not because of, but despite of, the fact that he was an
officer of State. I think it is clear that the head of a Government Depart-
men is not Lable for the neglect or torts of officials in the Department,
unless it can be shown that the act complained of was substantially the
act of the head himself; in which case he would be liable as an individual,
just as a stranger committing the same act would be.

Atkin L.J., at p. 532, has this to say, as to what might
have been the position had the Council been incorporated:

Applying these considerations to this action it appears clear that
unless the Air Council is incorporated the name is but a name for the
individuals that compose it. I do not think that it can be used at all
as the equivalent of the names of its members in a suit which is directed
against the members in their private capacity. In any event in this case
I think it is plain, plainer even than in the case of Raleigh v. Goschen,
(1898) 1 Ch. 73, where at least the Lords Commissioners were individually
named, that this present action is directed against the members of the
Air Council in their official or, as I prefer to say, representative capacity
as servants of the Crown, and therefore will not lie. If, however, the
Air Council were incorporated different considerations might apply. The
Crown may and does employ as its servant or servants, an individual, a
joint committee or board of individuals, or a corporation. None can be
made liable in a representative capacity for tort; the individuals may
be made liable in their private capacity, and I see no reason why this
liability should not extend to the juristic person, the corporation, as well
as to the individual. It may be true that the corporation in such a case
will have no private assets available to meet execution, but that may
also be true of the individual. One must also face the difficulty that such
a corporation will have no servants, for as in the case of individual
officials, those who serve under it are not its servants, but servants of
the Crown. It is, therefore, only for torts actually committed by it, or
to which it is directly privy, as by giving orders for their performance,
that it can be made liable. But for such a tort proved, for example, by
a minute of an incorporated board expressly commmanding the commission
of a tort, in principle, as it appears to me, an action would lie, however
unprofitable such an action would be.

818981 1 Ch. 73 at 77, 67 LJ. Ch. 59, 77 L.T. 429.
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1968 The case chiefly relied upon by the appellant was City of

H,_J . R
Coxsem.  Halifax v. Halifax Harbour Commissioners®. That case,
ES PORTS . . .
wanonaox however, only held that the Commissioners, who occupied
L Crown property in Halifax for the exercise of their powers,
etal. were not assessable for business tax as an “occupier”

Martlnd J. Pecause their occupation of the property was for the
~—  Crown.

This case was followed in Cour de Recorder et Cité de
Montréal v. Société Radio-Canada'® in respect. of the
respondent’s liability for municipal sales tax.

These cases are not of assistance in respect of the issue
which is before us. They illustrate that, where a Crown
agent is properly exercising its function as such, its acts,
being those of its principal, the Crown, are to be dealt with
on that basis.

What is in issue here is the responsibility of a person,
whether individual or corporate, who, though a Crown
agent, and purporting to act as such, commits an act which
is unlawful. My understanding of the law is that a per-
sonal liability will result. The liability arises, not because he
is an agent of the Crown, but because, though he is an
agent of the Crown, the plea of Crown authority will not
avail in such event.

There are some authorities which have stated, in terms
which I consider to be too broad, the proposition that an
instrumentality of the Crown enjoys the same immunity,
from an action in tort, as does the Crown itself. Thus, as
an example, in Peccin v. Lonegan and T. & N.O. Railway
Commission!, Davis J.A. says this:

The principle is that the privileges enjoyed by departments of State
and by the officials thereof are so enjoyed by virtue of the Crown’s prerog-
ative, such departments and their officers being, as it were, representa-

tives of the Crown and deriving their powers therefrom. As it was put in
Gilbert v. Corporation of Trinity House (1886), 17 Q.B.D. 795, at p. 801:

“All the great officers of state are ... emanations from: the Crown. They
are delegations by the Crown of its own authority to particular
individuals.”

On the facts of that case, however, the decision went no
further than to say that the Temiskaming and Northern

9 [19351 S.C.R. 215, [1935]1 1 DLR. 657.
10 (1941), 70 Que. KB. 65.
11[1934] OR. 701 at 707, 43 C.R.C. 199, [1934] 4 D.LR..776.
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Ontario Railway Commission, a body appointed by the
Crown to administer a public undertaking of the Crown,
enjoyed the Crown immunity from suits in tort for the
tortious acts of its servants or agents.

As to the phrase “emanation from the Crown”, I would
refer to what is said by Luxmoore I.J., in the Privy Coun-
cil, in International Railway Co. v. Niagara Parks
Commassion*?

Kelly J. in his judgment referred to the Commission not only as
being the agent or servant of the Crown but also as “an emanation of the
Crown”, The latter phrase is also used by McTague J.A. Their Lordships
are unable to appreciate the precise meaning intended to be attributed
to this phrase by the Courts below. If it is intended to refer to the
Commission in some capacity other than that of agent or servant it is
impossible to ascertain from the judgments delivered what the legal
significance of that capacity may be. The word “emanation” is hardly
applicable to a person or a body having a corporate capacity. Its primary
meaning is “that which issues or proceeds from some source” and it is
commonly used to describe the physical properties of substances (e.g.
radium) which give out emanations of recognizable character. The words
seem first to have been used by Day J. in Gilbert v. Trinity House
(1886), 17 Q.B.D. 795.

After referring to the judgment of Day J., in which the
phrase is used, he goes on to say:

The learned Judge in the passage quoted seems to use the word
as synonymous with servant or agent and in no other sense. Their
Lordships are of opinion that it would avoid obscurity in the future if
the words agent or servant were used in preference to the 1nappropr1ate
and undefined word “emanation”.

After reviewing the authorities cited by counsel, and a
number of other cases, which I do not think it is necessary
to list, my understanding of the position of servants or
agents of the Crown, at common law, in respect of a claim
in tort, is this:

First is the proposition that the Crown itself could not
be sued in tort.

Second is the proposition that Crown assets could not be
reached, indirectly, by suing in tort, a department of gov-
ernment, or an official of the Crown. As to a government
department, there was the added barrier that, not being a
legal entity, it could not be sued.

12719411 3 D.L.R. 385 at 393, [1941] AC. 328, [1941]1 2 W.W.R. 338
[1941]1 2 All ER. 456, 53 CR.T.C. 1.
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1068 Third is the proposition that a servant of the Crown

Conser  cannot be made liable vicariously for a tort committed by
o & subordinate. The subordinate is not his servant but is,
v. like himself, a servant of the Crown which, itself, cannot
LANGELIER .
. etal. bemade liable.

Martland 5.  Fourth is the proposition that a servant of the Crown,
——  who commits a wrong, is personally liable to the person
injured. Furthermore, if the wrongful act is committed by
a subordinate, at his behest, he is equally liable, not
because the subordinate is his servant, but because the
subordinate’s act, in such a case, is his own act. This is
what is said in the passage from Raleigh v. Goschen, previ-

ously cited.

Is the position any different because the agent in this
case is not an individual, but a corporation? I think not,
and I agree with the reasoning of Atkin L.J. in the Mac-
kenzie-Kennedy case.

As Choquette J. has pointed out, in the reasons for
judgment of the Court of Appeal, s. 3(2) of the National
Harbours Board Act declares that the Board “shall be and
be deemed to be, for all the purposes of this Act, the agent
of Her Majesty in right of Canada”. (The italicizing is
my own.) It is only when the Board is lawfully executing
the powers entrusted to it by the Act that it is deemed to
be a Crown agent.

I am not prepared to accept the proposition enunciated
in Wheeler v. Public Works Commissioners'®, supra, that
a corporation constituted for the sole purpose of doing acts
for the Crown is not capable of doing a wrongful act in its
corporate capacity, unless that statement is to be limited
in its meaning to say that such a wrongful act is not
authorized by its corporate powers. Otherwise the state-
ment subseribes to the theory that a corporation cannot be
made liable in tort because its corporate powers do not
authorize it to commit a wrong. In my opinion, if a corpo-
ration, in the purported carrying out of its corporate pur-
poses, commits a wrongful act, it is liable therefor and it
cannot escape liability by alleging that it is not responsible
for anything done outside its corporate powers. This is true
whether it is purporting to act as a Crown agent, or not.

18 [1903]1 2 I.R. 202.
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This view appears to be implicit in the statement of
Duff J., as he then was, in The Quebec Liquor Commission
v. Moore'*:

The broad principle, of course, is that the liability of a body created
by statute must be determined by the true interpretation of the statute.
It is desirable, perhaps, to advert first of all to a discussion of the
subject in The Mersey Docks and Harbour Board Trustees v. Qibbs
(1864) L.R. 1 HL. 93. Mr. Justice Blackburn, delivering the opinion of
the judges in that case, proceeded upon the principle stated by him in
these words (p. 107):

It is well observed by Mr. Justice Mellor in Coe v. Wise, (1864)
5 B. & 8. 440; 4 New Rep. 352, of corporations like the present,
formed for trading and other profitable purposes, that though such
corporations may act without reward to themselves, yet in their
very nature they are substitutions on a large seale for individual
enterprise. And we think that in the absence of anything in the
statutes (which create such corporations) showing a contrary inten-
tion in the legislature, the true rule of construction is, that the
legislature intended that the liability of corporations thus substituted
for individuals should, to the extent of their corporate funds, be
co-extensive with that imposed by the general law on the owners
of similar works.

An exception is recognized, however, in the judgment of Mr. Justice
Blackburn, as well as in the speeches of the Lords in the case of public
officers who are servants of the Government; that is to say, officers ful-
filling a public duty, appointed directly by the Crown and acting as
officers of the Crown. Such a public officer is not responsible for the acts
of inferior servants or officials merely because the superior officer has
the right of the selection and appointment, as well as the right of
removal at pleasure. Canterbury v. The Atiorney-General, (1842) 1
Ph. 306 at p. 324. It is now recognized also that there is nothing to
prevent the Crown being served by a corporation, and nothing to prevent
such a corporation claiming the same immunity as an individual. Bain-
bridge v. The Postmaster General, (1906) 1 K.B. 178 at pp. 191-192,
and Roper v. The Commissioners of His Majesty’s Works and Public
Buildings, (1915) 1 X.B. 45.

What he is saying here is that a corporation which is a
servant of the Crown enjoys the same immunity as an
individual servant of the Crown, and is not vicariously
liable for torts committed by its servants. It follows that,
its immunity being no greater, its liability is also the same
as that of an individual servant of the Crown.

In the matter of liability for the acts of its servants, the
matter has now been dealt with, so far as the appellant is
concerned, by s. 39 of the Act.

If it can be held liable civilly in damages for wrongs
which it has itself committed or ordered, it is obvious that

14 [1924] S.C.R. 540 at 551, [1924] 4 D.L.R. 901.
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a person threatened with the commission of an unlawful
act by a corporate Crown agent can seek the assistance of
the Court to prevent the corporation from doing that
which it is not authorized to do as a Crown agent. This is
clearly the principle laid down in the Tamaki and the
Rattenbury cases. ,

In the present case the respondents allege that the ap-
pellant commenced to engage in and intended to continue
the commission of an unlawful act which injuriously
affected them. They seek an injunction to prevent it. If
that which the appellant seeks to do is lawfully justified
that is the end of the matter. But in my opinion the
appellant cannot prevent the Court from inquiring into
the legal justification for its conduct merely by saying that
because it is an agent of the Crown it is immune from suit.

I have reached my conclusions without reference to s. 39

' of the National Harbours Board Act. The purpose of that

section was, I think, to make it clear that actions of the
kind described in it were not to be subject to the exclusive
jurisdiction of the Exchequer Court. That Court, when the
National Harbours Board Act was passed, had exclusive
jurisdiction in respect of claims arising out of contracts
entered into by or on behalf of the Crown and claims
against the Crown arising out of death or injury to person
or property resulting from the negligence of any officer or
servant of the Crown while acting within the scope of his
duties or employment.

The Board was given capacity to contract, but, as it was
an agent of the Crown, it might have been considered,
therefore, as contracting on behalf of the Crown. At com-
mon law, an agent of the Crown was not vicariously liable
for the acts of his subordinates, who were not his servants,
but were servants of the Crown.

Section 39 made it clear that the Board itself could be
sued on its contracts and, also, as vicariously liable for the
negligence of its officers and servants, and the recourse in
such event was not limited to proceedings in the Excheg-
uer Court against the Crown.

But, as already stated, there was always recourse in the
common law courts in respect of acts done, without legal
justification, by an agent of the Crown, and the Board, on
that principle, is liable if it commits itself, or orders or
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authorizes its servants to commit, an act done without
legal justification. Equally, if it threatens to commit an
act, without legal justification, a subject, whose legal rights
are thereby threatened, has recourse to the Courts to re-
strain the commission of such act.

I would dismiss this appeal with costs.
Appeal dismissed with costs.
Attorney for the appellant: J. M. Jacques, Monireal.

Attorneys for the respondents: Prévost, Trudeau &
Bisaillon, Montreal.

THE MINISTER OF NATIONAL

A .
REVENUE ..........cc....... PPELLANT;

HENRY J. FREUD .........cvvun.... REsPoONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Tazation—Income tax—Deductions—Capital outlay or deductible ex-
pense—Expenses incurred by individual in trying to develop and sell
prototype of sports car—Adventure in the nalure of trade or in-
vestment—Corporation formed to promote venture—Whether ex-
wstence of corporation affects deductibility of lass from other
income—Business losses to be deducted from other income in year
in which they were incurred—Income Tax Act, RS8.C. 1952, c. 148,
ss. 12(1)(a), (b), 27(1)(e), 139(1)(e), (x).

In 1958 the taxpayer, practising law in Detroit and residing in Windsor,
conceived, with an associate, the idea of designing and developing
a prototype of a sports car with the intention of selling their concept,
embodied in the prototype, to a manufacturer of cars who could be
interested in putting it into production. A corporation was formed
to earry out the project and shares were issued to the two associates
and others who put money in the undertaking. In 1960, the taxpayer
advanced to the corporation a sum of $13,84047 in a final attempt
to sell the idea to a manufacturer. Part of this money was paid to
the corporation and part consisted of direct payments for labour,
materials and expenses. When the venture became a total loss in
1960, the taxpayer sought to deduct the $13,84047 from his other
income for that year. The Tax Appeal Board upheld the Minister’s
assessment and ruled that the money was not deductible as it was
to be regarded as a capital outlay. This judgment was reversed by
the Exchequer Court which held that the moneys were spent by
the taxpayer for the purpose of obtaining an income. The Minister
appealed to this Court.

*PrESENT: Cartwright C.J. and Fauteux, Hall, Spence and Pigeon JJ.
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Held: The appeal should be dismissed.

MiNiSTER OF The amount in question must be considered as an outlay for gaining

NATIONAL
RevENUE
v,
FreuD

income from an adventure in the nature of trade and not as an
outlay or loss on account of capital. It could not be considered as
an investment, From its inception, the venture was not for the
purpose of deriving income from an investment but for the purpose
of making a profit on the sale of the prototype. The payments made
by the taxpayer were purely speculative. If a profit had been
obtained it would have been taxable irrespective of the method
adopted for realizing it. The fact that a corporation was formed to
carry out the venture did not affect the matter. If the taxpayer and
his friends had been successful in selling the prototype, they might
well have done it by selling their shares in the company instead
of having the corporation sell the prototype. There can be no doubt
that if they had thus made a profit it would have been taxable. The
same rule must be followed when a loss is suffered. The payments
made by the taxpayer could not be considered as a separate opera-
tion isolated from the initial venture and had none of the character-
istics of a regular loan. In the circumstances, the loss should be
deducted from the other income of the taxpayer in the year in
which it was sustained, namely 1960.

Revenu—Impét sur le revenu—Déductions—Déboursé de capital ou dé-

En

pense déductible—Sommes dépensées par un individu dans le but
de construire et de vendre un prototype d'une automobile de sport
—Affaire d'un caractére commercial ou placement—Compagnie cons-
tituée pour Paffasre—L’existence de la corporation w'empéche pas de
déduire la perte des autres revenus du coniribuable—Perte commer-
ciale déductible des autres revenus dans Uannée dans laquelle elle
est subie—Loi de Uimpdt sur le revenu, S.R.C. 1952, c. 148, art.
12(1)(a), (b), 2(1)(e), 139(1)(e), ().

1958 le contribuable, un avocat de Détroit résidant & Windsor, et
une autre personne ont congu l'idée de construire un prototype d’une
automobile de sport avec l'intention de vendre leur idée, réalisée
dans le prototype, & un fabricant d’automobiles qui pourrait &tre
intéressé & en faire la fabrication. Une compagnie a été constituée
pour mettre ce projet & exécution et des actions ont été émises aux
deux associés et 3 d’autres personnes ayant mis de l'argent dans
lentreprise. En 1960, dans une derniére tentative de vendre l'idée
3 un fabricant, le contribuable a avancé une somme de $13,840.47 3
la compagnie. Une partie de cette somme a é&té versée & la com-
pagnie et une partie a été payée directement pour main-d’ceuvre,
matériaux et dépenses. Lorsque l'opération est devenue une perte
totale en 1960, le contribuable a cherché & déduire le montant de
$13,840.47 de ses autres revenus pour l'année en question. La Com-
mission d’appel de l'impdt a maintenu la cotisation et a jugé que
la somme n’était pas déductible parce quelle devait &tre considérée
comme une perte de capital. Ce jugement a été infirmé par la
Cour de V'Kchiquier qui a statué que la somme avait &té dépensée
par le contribuable en vue d’obtenir un revenu. Le Ministre en
appela & cette Cour.

Arrét: L'appel doit &tre rejeté.
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Le montant en question doit &tre considéré comme une somme déboursée
en vue de gagner un revenu provenant d’une affaire d'un caractére
commercial et non pas comme un déboursé ou une perte de capital.
Le montant ne peut pas &tre considéré comme un placement. Dés
ses débuts, opération n’avait pas pour but de tirer un revenu d'un
placement mais de faire un profit sur la vente du prototype. Les
paiements faits par le contribuable étaient purement spéculatifs. Si
un profit avait été obtenu il aurait été imposable quelle qu’ait été
la méthode employée pour le réaliser. Le fait qu'une compagnie a
été constituée pour mettre l’affaire & exécution ne change rien. Si le
contribuable et ses amis avaient réalisé un profit en vendant le
prototype, ils auraient pu le réaliser aussi bien en vendant leurs
actions dans la compagnie au lieu que ce soit la compagnie qui vende
le prototype. Il n’y a aucun doute que si un profit avait été ainsi
réalisé il aurait été imposable. On doit suivre la mé&me régle lors-
qu’une perte a été subie. Les paiements faits par le contribuable
ne peuvent pas 8tre considérés comme une opération distincte et
isolée de l'entreprise initiale et n’avaient aucune des caractéristiques
d’un prét régulier. Dans les circonstances, la perte doit ére déduite
des autres revenus du contribuable dans I’année dans laquelle elle a
été subie, c'est-d-dire 1960.

APPEL d'un jugement du Juge Gibson de la Cour de
I'Echiquier du Canada!, infirmant une décision de la
Commission d’appel de 'imp6t. Appel rejeté.

APPEAL from a judgment of Gibson J. of the Excheg-
uer Court of Canadal, reversing a judgment of the Tax
Appeal Board. Appeal dismissed.

Alban Garon and Pierre H. Guilbault, for the appellant.

P. N. Thorsteinsson and M. J. O’Keefe, for the
respondent.

The judgment of the Court was delivered by

Pieron J.:—The facts of this case are somewhat unusual.
The respondent who resided in Windsor, Ontario but prac-
tised law in Detroit, Michigan had, in conjunction with
one Kettlewell, a tool and die maker, conceived the idea of
designing a small personal sports car. Their intention was
not to start a manufacturing operation but to interest a
manufacturer to produce such a car. Together with one
Porritt, a retired mechanical engineer, they embarked upon
the project in 1958 and a first prototype was made in that
year.

1719671 1 Ex. C.R. 293, [19661 C.T.C. 641, 66 D.T.C. 5414,
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The monies put up in carrying on this project were

Muviszer o advanced by respondent and Kettlewell to a company

NaATIONAL
RevENUE
V.
FreUuD

Pigeon J.

ineorporated in Michigan. Shares were issued to them and
also to some of their friends who were persuaded to put
money in the undertaking. Further prototypes were made
and contacts were had with various corporations in an
unsuccessful attempt to sell the idea to one of them. In
1960, the other shareholders declined to put up any further
monies. The respondent, however, spent a sum of $13,-
840.47 in a final attempt to sell to the Seagrave Corpora-
tion the concept of the small personal sports car embodied
in the last prototype which was driveable. Part of this
money was disbursed by cheques to the company and
another part by direct payments for labour, materials and
expenses. For some months the Seagrave Corporation
expressed interest but, in the end, it made no offer and the
venture became a total loss.

The issue on this appeal is whether the sum of $13,-
840.47 'expended by respondent in the circumstances above
described, is deductible from his other income in the year
1960 for the purpose of computing his taxable income. The
agsistant chairman of the Tax Appeal Board held that it
was not deductible saying that it must be regarded as a
capital outlay that, it was hoped, would bring about a
marketable asset. On appeal to the Exchequer Court! this
was reversed, Gibson J. holding that the monies paid out
in 1960 by the respondent were monies spent by him for
the purpose of obtaining an income. In this Court it was
contended on behalf of the appellant that:

(1) the corporate existence of the company cannot be

ignored; :

(2) the company alone was engaged in the development

of a sports car;

(3) the sum spent was not an outlay for gaining income

from a business, property or other source; and

(4) this amount was an outlay or loss on account of
capital.

Before dealing specifically with these contentions, some
general observations appear desirable.

119671 1 Ex. CR. 293, [1966] C.T.C. 641, 66 D.T.C. 5414.
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In 1952, Parliament eliminated from the Income Tax 1968
Act the rule in s. 13 (s. 10 of the Income War Tax Act) Ministeror
whereby the deduction of losses incurred in accessory busi- FaroNAL
ness ventures was prohibited by providing that a taxpay- v

er’s income “shall be deemed to be not less than his income "
for the year from his chief source of income”, and in 1958 PigeonJ.
8. 27(1) (e) was amended to provide for business losses being

carried back or forward against income from any business

instead of income from the same business only. Thus our

law no longer looks askance at taxpayers who do not

believe in “the adage that the cobbler should stick to his

last”. They are not subjected to discriminatory fiscal treat-

ment by being taxed if successful but denied a deduction if

unsuccessful.

It must also be noted that the Income Tax Act defines
business so as to include “an adventure or concern in the
nature of trade” (s. 139 (1)(e)). By virtue of this defini-
tion, a single operation is to be considered as a business
although it is an isolated venture entirely unconnected
with the taxpayer’s profession or occupation. This conse-
quence of the definition has been recognized and given
effect to in many cases but I will refer only to one of them
namely McIntosh v. Minister of National Revenue® in
which it was held that a single venture of speeulation in
land gave rise to taxable income when profit was obtained

as a result of an acquisition made with a view to a profit
on the resale. Kerwin C.J. said (at pp. 120-121):

It is quite true that an individual is in a position differing from
that of a company and that, as stated by Jessel M.R. in Smith v.
Anderson (approved by this Court in Argue v. Minister of National
Revenue), '

So in the ordinary case of investments, & man who has money
to invest, invests his money and he may occasionally sell the invest-
ments and buy others, but he is not carrying on a business.

However, it is also true, as well in the case of an individual as of a
company, that the profits of an isolated venture may be taxed: Edwards
(Inspector of Taxzes) v. Bairstow et al. It is impossible to lay down a
test that will meet the multifarious circumstances that may arise in all
fields of human endeavour. As is pointed out in Noak v. Minister of
National Revenue, it is a question of fact in each case, referring to the
Argue case, supra, and Campbell v. Minister of National Revenue, to
which might be added the Jugment of this Court in Kennedy v. Minister
of National Revenue, which affirmed the decision of the Exchequer Court.

211958].:8.CR. 119, [1958]1 C.T.C. 18, 58 D.T.C. 1021, 12 DLR.
(2d) 219.
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1968 In the present case I agree with Mr. Justice Hyndman’s findings
MINIS'TER oF with reference to the appellant that:
NATIONAL Having acquired the said property there was no intention in
REvENUE his mind to retain it as an investment, but to dispose of the lots,
FR?EUD if and when suitable prices could be obtained.

PigeonJ.  Such being the principles to be applied in cases when a
—  profit is obtained, the same rules must be followed when a
loss is suffered. Fairness to the taxpayers requires us to be
very careful to avoid allowing profits to be taxed as income
but losses treated as on account of capital and therefore
not deductible from income when the situation is essen-

tially the same.

In the present case, appellant does not deny that the
venture in itself was an adventure in the nature of trade so
that if respondent and his friends had embarked upon it in
their own names, the loss would be deductible. It is in this
light that the four contentions advanced on behalf of
appellant must now be examined.

On the first question, the decision of this Court in Fraser
v. Minister of National Revenue® appears to be in point.
It was there held that where real estate operators had
incorporated companies to hold real estate, the sale of
shares in those companies rather than the sale of the land
was merely an alternative method of putting through the
real estate transactions and the profit was therefore taxa-
ble. This decision does not in my view necessarily imply
that the existence of the companies as separate legal enti-
ties was disregarded for income tax assessment purposes.
On the contrary, it must be presumed that the companies
remained liable for taxes on their operations and their title
to the land, unchallenged. I must therefore consider that
the decision rests on the view that was taken of the nature
of the outlay involved in the acquisition of the companies’
shares by the promoters.

It is clear that while the acquisition of shares may be an
investment (Minister of National Revenue v. Foreign
Power Securities Corp. Ltd.*), it may also be a trading
operation depending upon circumstances (Osler Hammond

3119641 S.C.R. 657, [1964] C.T.C. 372, 64 D.T.C. 5224, 47 D.L.R.
(2d) 98.
4[19671 S.C.R. 295, (19671 C.T.C. 116, 67 D.T.C. 5084.
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and Nanton Ltd. v. Minister of National Revenue®; Hill-
Clarke-Francis Ltd. v. Minister of National Revenue®).
Due to the definition of business as including an adventure
in the nature of trade, it is unnecessary for an acquisition
of shares to be a trading operation rather than an invest-
ment that there should be a pattern of regular trading
operations. In the Fraser case, the basic operation was the
acquisition of land with a view to a profit upon resale so
that it became a trading asset. The conclusion reached
implies that the acquisition of shares in companies incor-
porated for the purpose of holding such land was of the
same nature seeing that upon selling the shares instead of
the land itself, the profit was a trading profit not a capital
profit on the realization of an investment. This principle
appears equally applicable in the ecircumstances of this
case. If the respondent and his friends had been successful
in selling the prototype sports car, they might well have
done it by selling their shares in the company instead of
having the company sell the prototype, and there can be
no doubt that if they had thus made a profit it would have
been taxable. Because no sale could be made, respondent
and his friends obviously never reached the point at which
consideration would be given to the method to be adopted
for realizing the profit. This should not alter the situation
because the decision in the Fraser case implies that, irre-
spective of the method adopted, any profit would have been
income, not capital gain. Also in that case it must be noted
that the companies alone held the land just as in the
present case the company owned the prototype sports car.
This appears to dispose of the first two questions raised by
appellant.

Appellant further contends that the disbursements made
by respondent should be considered as a loan to the com-
pany. This is somewhat doubtful because while reimburse-
ment of the sums advanced to the company could probably
have been claimed as money had and received, the sums
paid direct to third parties might well have been consid-
ered as voluntary payments and not recoverable (Hals-
bury’s Laws of England, 3rd ed., vol. 8, p. 231).

5119631 S.C.R. 432, [19631 C.T.C. 164, 63 D.T.C. 1119, 38 D.L.R.
(2d) 178.
6119631 S.C.R. 452, [1963]1 C.T.C. 337, 63 D.T.C. 1211,

91306—6
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1968 Assuming that the whole amount should properly be

Mivsrezor considered as a debt due by the company, this does not

NATIONAL 1 ocessarily imply that the outlay was an investment. Obli-

P gations to pay money can be trading assets just like other

—  things (Scott v. Minister of National Revenue™; Minister

Pigend. of National Revenue v. Maclnnes®; Minister of National

Revenue v. Curlett®). It is true that in those cases the

conclusion that the acquisition of mortgages at a discount

was a speculation, not an investment, rests upon a consid-

eration of the large number of operations of a similar

nature that were effected. But, on account of the definition

of “business”, this is not the only basis on which this

conclusion can be reached. As previously pointed out, a

single venture in the nature of trade is a business for the

purposes of the Income Tax Act “as well in the case of an
individual as of a company”.

It is, of course, obvious that a loan made by a person
who is not in the business of lending money is ordinarily to
be considered as an investment. It is only under quite
exceptional or unusual circumstances that such an opera-
tion should be considered as a speculation. However, the
circumstances of the present case are quite unusual and
exceptional. It is an undeniable fact that, at the outset, the
operation embarked upon was an adventure in the nature
of trade. It is equally clear that the character of the ven-
ture itself remained the same until it ended up in a total
loss. Under those circumstances, the outlay made by re-
spondent in the last year, when the speculative nature of
the undertaking was even more marked than at the outset
due to financial difficulties, cannot be considered as an
investment. Whether it is considered as a payment in
anticipation of shares to be issued or as an advance to be
refunded if the venture was successful, it is clear that the
monies were not invested to derive an income therefrom
but in the hope of making a profit on the whole
transaction.

At this point, the decision of this Court in Minister of
National Revenue v. Steer'® must be considered. In that

7[1963] S.C.R. 223, [1963] C.T.C. 176, 63 D.T.C. 1121, 38 D.L.R.
(2d) 346.

8119631 S.C.R. 299, [1963]1 C.T.C. 311, 63 D.T.C. 1170.

919671 S.C.R. 280, [1967] C.T.C. 62, 67 D.T.C. 5058, 60DLR (2d)
752.

10119671 S.CR. 34, [1966] C.T.C. 731, 66 D.T.C. 5481,
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case, it was held that a guarantee given to a bank for a Bﬁ%
company’s indebtness was a deferred loan to the company Mmvisrer oF
and that a large sum paid to the bank to discharge this NamoNAL
indebtedness was a capital loss. The decision cannot imply e
that loans are always investments but only that such was i
the character of the loan in the circumstances of that case Pigeﬁ‘_'l
because, as we have seen, there are at least three recent
cases in this Court where loans were held to be trading
operations with the consequence that profits and losses
were on income not capital account. It must also be added
that the decision cannot imply that an outlay for the
acquisition of an interest in an oil well drilling venture
such as the company involved in the Sieer case, can never
be a trading venture because in Dobieco Ltd. v. Minister of
National Revenue' such an interest was treated as a
trading asset of an underwriting and trading firm. As we
have seen while there is a presumption against an isolated
operation having such a character in the hands of an
individual, this presumption can be rebutted and it may be
shown that even a single operation is in fact a venture in
the nature of trade and therefore a “business” for income
tax purposes.

In the present case as we have seen, the basic venture
was not the development of a sports car with a view to the
making of a profit by going into the business of selling cars
but with a view to a profit on selling the prototype. There-
fore, the venture, from its inception, was not for the pur-
pose of deriving income from an investment but for the
purpose of making a profit on the resale which is charac-
teristic of a venture in the nature of trade. Nothing indi-
cates that the character of the operation had changed
when the outlays under consideration were made. On the
contrary, the venture had become even more speculative, it
was abundantly clear that respondent ecould have no hope
of recovering anything unless a sale of the prototype could
be accomplished. The outlays cannot be considered as a
separate operation isolated from the initial venture, they
have none of the characteristics of a regular loan.

In my view, the payments made by respondent could not
properly be considered as an investment in the circum-
stances in which they were made. It was purely specula-

11119661 S.C.R. 95, [1965]1 C.T.C. 506, 65 D.T.C. 5300.
91306—63
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tion. If a profit had been obtained it would have been
taxable irrespective of the method adopted for realizing it.
Such being the situation, these sums must be considered as
outlays for gaining income from an adventure in the
nature of trade, that is a business within the meaning of
the Income Tax Act, and not as outlays or losses on
account of capital.

I now find it necessary to point out that while s. 27(1) (e)
of the Income Tax Act as amended in 1958 clearly provides
for the deduectibility of business losses in the taxation year
immediately preceding and in the five taxation years
immediately following the year in which they are sus-
tained, there is no explicit provision for such deductibility
in that last mentioned year. Due to s. 2(3), this is a
matter of no small difficulty although the definition of loss
in s. 139(1)(x) clearly contemplates such deductibility.
Seeing that the loss in question if not deductible in the
year in which it was sustained would undoubtedly be
deductible in six other years from income of the kind from
which it is sought to be deducted, namely professional fees
which come within the definition of income from a busi-
ness, and that appellant does not contend that if the loss
is deductible it cannot be deducted in the year in which it
was sustained but, on the contrary, that it must be applied
against any other income in that year, this appears to be
the proper conclusion for the purpose of this case.

I am therefore of the opinion that the appeal should be
dismissed with costs.
Appeal dismissed with costs.

Solicitor for the appellant: D. 8. Maxwell, Ottawa.

Solicitors for the respondent: Martin, Laird & Cowan,
Windsor.
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PORT ARTHUR SHIPBUILDING
COMPANY .......... ...t

APPELLANT;

AND

HARRY W. ARTHURS, DWIGHT
STOREY, A. W. MALONEY,
UNITED STEELWORKERS OF
AMERICA LOCAL 5055, JOHN REsPoNDENTS.
W. BEAUCAGE, JACK GERA-
VELIS anp PATRICK MAN-
DUCA ............o it

ON .APPEAL FROM THE COURT OF APPE% FOR ONTARIO

Labour relations—Arbitration—Collective agreement—Right to discharge
for proper cause—Employees dismissed for absenting themselves to
work for another employer—Whether board of arbitration exceeded
jurisdiction in subsittuting suspension in place of dismissal.

Certiorari—Legislation compelling recourse to arbitration board—Board
a statutory creation and therefore subject to review in Courts by
certiorari—The Labour Relations Act, RS.0. 1960, c. 202, 8. 84.

Three employees of the appellant company stayed away from their em-
ployment for the purpose of taking temporsry employment with
another employer and in sbsenting themselves gave false reasons for
80 doing. When the company discovered these breaches of duty,
it discharged the three employees. The employees then filed griev-
ances that they had been unjustifiably discharged. A board of
arbitration, by a majority, held that the employees’ conduct did not
constitute proper cause for dismissal. The board substituted periods
of suspension in the place of dismissal.

The award was quashed on certtorari. On appeal the Court of Appeal,
by a majority, restored the award of the board of arbitration. The
company then appealed to this Court, asking for the restoration
of the order made at trial quashing the award.

Held: The appesal should be allowed.

Under the terms of the collective agreement, the company had the right
to discharge for proper cause. The task of the board of arbitration
was to determine whether there was proper cause. On the facts
there was only one proper legal conclusion, namely, that the em-
ployees had given the management proper cause for dismissal. The
board, however, did not limit its task in this way. It assumed the
function of management. It determined, not whether there had been
proper cause, but whether the company, having proper cause, should
have exercised the power of dismissal. The board substituted its
judgment for the judgment of management and found in favour of
suspension.

*PrEseNT: Cartwright CJ., Abbott, Martland, Judson and Hall JJ.
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The sole issue in the case was whether the three employees left their
jobs for someone else and whether this fact was a proper cause for
discipline. Once the board had found that there were facts justifying
discipline, the particular form chosen was not subject to review on
arbitration.

As to the question whether this Court had by certiorari a power of
review over the award made by this board of arbitration, the word-
ing of the provisions of s. 34 of The Labour Relations Act, R8.0.
1960, c. 202, was clear and unambiguous. The parties to a collective
agreement were required to arbitrate their dispute. There was no
alternative course of action open to them. The legislation com-
pelled recourse to an arbitration board and that board was there-
fore a statutory creation and hence subject to review in the Courts
by certiorari.

Quite apart from this, the board’s award was subject to review in this
Court. Under the common law an ordinary motion could be made
to the Court to set aside an award on the ground that there was
error of law on the face of it.

[Re International Nickel Co. of Canada Ltd. and Rivando, [1956] O.R.
379, approved and applied; R. v. Northumberland Compensation
Appeal Tribunal, Ex p. Shaw, [19521 1 K.B. 338; R. v. National Joint
Council for the Craft of Dental Technicians (Disputes Commiliee)
et al., Ex p. Neale, [1953]1 1 QB. 704; Howe Sound Co. v. Interna-
national Union of Mine, Mill and Smelter Workers (Canada), Local
663, 119621 S.C.R. 318; Re Ewaschuk, Western Plywood (Alberta) Lid.
v. International Woodworkers of America, Local 1-207 (1964), 44
DLR. (2d) 700; R. v. Board of Arbitration, Ex p. Cumberland
Railway Co. (1968), 67 D.LR. (2d) 185, referred to.l

- APPEAL from a judgment of the Court of Appeal for
Ontario', allowing an appeal from a judgment of Brooke J.
Appeal allowed.

John J. Robinette, Q.C., for the appellant.
John H. Osler, Q.C., for the respondents.
The judgment of the Court was delivered by

Jubpson J.:—Three employees of the appellant, Port
Arthur Shipbuilding Company, stayed away from their
employment for the purpose of taking temporary employ-
ment with another employer. Two of them, Jack Geravelis
and Patrick Manduca, left work before the end of their
shifts on Monday, April 11, 1966. They gave sickness as
their reason for so doing. This was an untrue statement.
They both then drove to Terrace Bay where, according to
arrangements that they had already made, they worked for

119671 2 O.R. 49, 62 D.L.R. (2d) 342, sub nom. R. v. Arthurs, Ex
. Port Arthur Shipbuilding Co.
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F. W. Brunwin Welding Limited on April 11, 12 and 13,
1966. John W. Beaucage was absent from work from April
11 to April 15, 1966, both days inclusive. During that time
he was working for Barnett-McQueen Company Limited
at Marathon, Ontario. He told the company that he
intended to take a week off without pay.

When the company discovered these breaches of duty, it
discharged the three employees. The employees then filed
grievances that they had been unjustifiably discharged. A
board of arbitration made the findings of fact which I have
just summarized but held by a majority that they did not
constitute proper cause for dismissal. The board substi-
tuted periods of suspension in the place of dismissal.

The company then applied before a judge of the
Supreme Court of Ontario to quash the award. This was
done by the judgment of Mr. Justice Brooke. On appeal by
the union on behalf of the men, the Court of Appeal®, by a
majority, restored the award of the board of arbitration.
The company in this appeal asks for the restoration of the
order made by Mr. Justice Brooke quashing the award.

The collective agreement in force at the time of dis-
missal provides in art. ITI for Management Rights:

3.01 The Union recognizes the Management’s authority to manage
the affairs of the Company, to direct its working forces, including the
right to hire, transfer, promote, demote, suspend and discharge for
proper cause any Employee and to increase, or decrease the working
force of the Company, provided that the Company shall not exercise
these rights in a manner inconsistent with the terms of this Agreement.

3.02 An employee affected by the exercising of this authority who
feels that he has cause for dissatisfaction may have the complaint dealt

with in accordance with the “Grievance Procedure”.

Article VIII deals with Grievance Procedure and Arbi-
tration. Section 8.17 provides:

8.17 The Board of Arbitration shall not alter, modify, amend or
make any decision inconsistent with the terms of this Agreement.

The proceedings in this case relating to a discharge were
begun under s. 8.20:

820 In all cases of grievance over layoff or discharge, a written
grievance naming the individual grievor must be submitted by the Griev-
ance Committee to Management within two (2) working days after the
termination of employment and the settlement procedure is to continue as
specified above starting at Sub-Section 8.08.

1119671 2 O.R. 49, 62 D.L.R. (2d) 342.
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The sections beginning with s. 8.08 and continuing to
8. 8.14 deal with the institution and conduct of proceedings
on arbitration.

The reason why I have set out or summarized these
sections is that the arbitration was concerned only with a
grievance over discharge, as mentioned in s. 8.20. It was
not an arbitration at large contemplated by s. 8.03, which
reads:

8.03 Any difference arising between the Union and the Company
relating to the interpretation, application or administration of this Agree-
ment, or where an allegation is made that the Agreement has been
violated, shall be resolved in accordance with the provisions of Article
VIII, commencing at Sub-section 8.08.

The provisions relating to seniority, absence and leave of
absence are next set out. Section 9.03(b) reads:

9.03 (b) Seniority Holders will be recalled, in the reverse order of
lay-off, as required by the work at hand. Such recall shall be
through the Personnel Office and shall be recorded.

Section 9.04 provides for cancellation of seniority rights
and one of the grounds is:

904 (d) If an Employee is absent for five (5) consecutive working
days without establishing a satisfactory reason with the Personnel
Office.

Section 11.03, dealing with leave of absence, reads:

11.03 Leave of absence shall not be granted to any employee for the
purpose of engaging in employment elsewhere or to engage in
his own business.

It is apparent that in the case of Beaucage, he lost his
seniority under s. 9.04 (d) and that all three employees
were in breach of s. 11.03, which prohibited the granting of
leave of absence to any employee for the purpose of engag-
ing in any employment elsewhere.

The proposition of the appellant company is that the
board had no power to substitute suspension for dismissal.
I deliberately avoid the term “jurisdiction”. The company,
under art. IIT dealing with management rights, has the
right to discharge for proper cause. I draw no distinction
between “proper” cause and “just” cause. This is subject
only to s. 3.03, which gives the employee a right to have
his case dealt with according to grievance procedure. The
only limitation on the power of management is that it
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shall not be exercised “in a manner inconsistent with the
terms of this agreement”. In this case there cannot be any
suggestion that there was anything in the agreement that
the company breached.

The task of the board of arbitration in this case was to
determine whether there was proper cause. The findings of
fact actually made and the only findings of fact that the
board could possibly make establish that there was proper
cause. Then there was only one proper legal conclusion,
namely, that the employees had given the management
proper cause for dismissal. The board, however, did not
limit its task in this way. It assumed the function of
management. In this case it determined, not whether there
had been proper cause, but whether the company, having
proper cause, should have exercised the power of dismissal.
The board substituted its judgment for the judgment of
management and found in favour of suspension.

The sole issue in this case was whether the three
employees left their jobs to work for someone else and
whether this fact was a proper cause for discipline. Once
- the board had found that there were facts justifying disci-
pline, the particular form chosen was not subject to review
on arbitration. This was the opinion of Mr. Justice Brooke
and Mr. Justice Schroeder, dissenting on appeal, and with
this opinion I agree.

Notwithstanding obvious and serious breaches of the col-
lective agreement by these three individuals, the board has,
in effect, said “We will hold that these breaches are not a
proper cause for dismissal but call for suspension”.

A collective agreement is binding on employer and
employees. These were not trivial breaches and the board
had no power to substitute its own judgment for that of
management in the circumstances of this case. If this kind
of review is to be given to a board under s. 3.03, it should
be given in express terms, namely, that the management’s
authority to demote, suspend or discharge will be subject
to full review by the board of arbitration. Management
would then understand what its position would be. But as
the agreement is presently drawn, the board’s power is
limited t0 a determination whether management went
beyond its authority in this case. The question before them
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1963  wag, could an honest management, looking at the group of

Porr  employees as a whole and at the interests of the company,
ABTHUR  },,ve reached the conclusion that they did? In other words,
BULLDING did management go beyond its rights? There is only one

».  answer to this question and the answer is “No”. It was the
, AR:ﬁ,?s board that exceeded its authority in reviewing the decision

——  of management by purporting to exercise a full appellate

JudsonJ. £ ction.

After the conclusion of argument the question was
raised whether this Court had by certiorari a power of
review over the award made by this board of arbitration.
Counsel were invited to submit written argument on this
point.

It is clear that the prerogative writs of prohibition and
certiorari will not lie against a non-statutory tribunal. The
reasons for this are mainly historical and are explained by
Lord Denning in R. v. Northumberland Compensation
Appeal Tribunal, Ex. p. Shaw®. At one point in his judg-
ment the learned judge referred specifically to awards of
arbitrators and pointed out that, (p. 351),

The Court of King’s Bench never interfered by certiorari with the
award of an arbitrator, because it was a private tribunal and not subject
to the prerogative writs. :

Similarly in R. v. National Joint Council for the Craft of
Dental Technicians (Disputes Committee) et al, Ex p.
Neale?, where the question was whether the Council was a
private arbitration body constituted by agreement or a
statutory entity, Lord Goddard C..J, after some general
remarks on the scope of the prerogative writs, said, at p.
708:

There is no instance of which I know in the books where certiorari
or prohibition has gone to any arbitrator except a statutory arbitrator,
and a statutory arbitrator is one to whom by statute the parties must
resort.

Thus, the question is whether the board of arbitration
whose award is the subject of this litigation is a statutory
body to which the parties to a collective agreement must

Jresort. This depends upon what interpretation is to be
given to certain provisions of the Ontario Labour Relations
Act, R.S.0. 1960, c. 202.

2[1952] 1 K.B. 338, 3119531 1 Q.B. 704.
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Section 34(1) of that Acet provides:

Every collective agreement shall provide for the final and binding
settlement by arbitration, without stoppage of work, of all differences
between the parties arising from the interpretation, application, admin-
istration or alleged violation of the agreement, including any question
as to whether a matter is arbitrable.

This provision is supported by nine other subsections all
of which (with the exception possibly of the tenth subsec-
tion) are directed towards ensuring that the arbitration
process is carried through to its conclusion. And although
somewhat general in nature, they do provide a clear and
defined framework within which the parties must conduct
the process of arbitration.

In Re International Nickel Co. of Canada Ltd. and
Rivando*, the Court of Appeal for Ontario considered
these provisions and came to the conclusion that the par-
ties to a collective agreement were compelled to arbitrate
their differences. Aylesworth J.A., who delivered the judg-
ment of the Court, said at pp. 386-387:

Consideration of these statutory provisions makes it abundantly
clear that the parties are under compulsion to arbitrate their differences.
The parties are directed by statute as to the matters which must be
governed by arbitration; they are told that they must abide by the
award and they are also told, (a) that if they fail to include in their
collective agreement an arbitration provision, then the statutory provi-
sion in subs. (2) will form part of their agreement, subject in proper
cases to modification of the provision by the Labour Relations Board,
and (b) that if they fail to appoint an arbitrator or to constitute a
Board of Arbitration, the necessary appointments will be made by the
Minister of Labour.

With respect, it seems to me that the element and degree of com-
pulsion inherent in the Labour Relations Act regarding arbitration of
industrial disputes establishes the instant Board of Arbitration as a
statutory Board. If this be so, then admittedly certiorari may issue to it
from this Court.

This decision was referred to in this Court in Howe
Sound Co. v. International Union of Mine, Mill and Smelter
Workers (Canada), Local 663°. In that case this Court
considered the same question as confronted the Court of
Appeal of Ontario, but under the relevant provisions of the
British Columbia Labour Relations Act, 1954 (B.C.), ¢. 17,

419561 O.R. 379, 2 D.L.R. (2d) 700.
5[1962]1 S.C.R. 318.
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and held that certiorart would not lie against the arbitra-
tion board as it was a private tribunal constituted by
agreement between the parties. Cartwright J., who deliv-
ered the judgment of the Court, adopted and endorsed
what was said by Tysoe J.A. in the Court of Appeal®.
Tysoe J.A., in his reasons for judgment, said at pp. 78-79:

Certiorari does not lie against an arbitrator or Arbitration Board
unless the arbitrator or board is a statutory arbitrator or statutory board
—that is a person or board to whom by statute the parties must resort.
Prerogative writs of certiorari and prohibition do not go to ordinary
private Arbitration Boards set up by agreement of parties: R. v. Nat'l.
Joint Council for the Craft of Dental Technicians, [1953]1 1 Q.B., 704.
We must, therefore, decide whether this Arbitration Board is a private
arbitration body set up by agreement, or a statutory board.

In my opinion, if the Arbitration Board qualifies as a statutory
board, it does so only by reason of the provisions of s. 22 of the Labour
Relations Act. Without them, I doubt if anyone would suggest the
Board would be other than a private arbitration body. The question
would, therefore, seem to be, does s. 22 have the effect of constituting
the Arbitration Board to which the parties to the collective agreement
have agreed to refer for the final settlement of differences, a statutory
arbitral tribunal? In my opinion, the answer to this question is in the
negative.

Section 22 does not create an arbitral tribunal or any other tribunal
or body. It merely requires the parties to a collective agreement to
agree between themselves on a method for finally and conclusively
settling any differences without stoppage of work, and to embody their
agreement in the collective agreement. If they do not do this, the
Minister is to do it for them and his method becomes embodied in
and forms part of the collective agreement. The method may be “by
arbitration or otherwise”. The parties may select and provide their own
method and the only condition is that it shall achieve the desired
result, namely, the final and conclusive settlement of differences without
stoppage of work. The Legislature has not said the parties must resort
to an Arbitration Board or to any particular person or body of persons.
It has left the parties complete freedom of choice in this respect. All
the Legislature has said is that there must be a method by which
disputes will be finally and conclusively determined without stoppage of
work. To find the method one turns to the agreement.

It is true that the British Columbia legislation is very
similar to that in effect in Ontario. But there are differ-
ences, the most important of which is that the British
Columbia legislation provides for the settlement of dis-
putes under the collective agreement by arbitration or
otherwise, whereas the Ontario legislation provides for no
alternative except arbitration. This was recognized by
Cartwright J., who expressly reserved his opinion on

6 (1961), 26 D.L.R. (2d) 76, 36 W.W.R. 181.
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whether the Court of Appeal of Ontario in Rivando were
correet in their interpretation of the Ontario legislation.
He said at p. 329:

In support of this submission the appellant relies, amongst others,
on the case of Re International Nickel Company of Canade Limited
and Rivando, [1956] O.R. 379; 2 D.L.R. (2d) 700, 2 unanimous decision
of the Court of Appeal for Ontario.

Whether this argument is entitled to prevail must depend chiefly on
the wording of the statute which is said to compel the creation of the
tribunal and to require the parties to resort to it, and there are differences
between the Ontario legislation and that in force in British Columbia.

The Howe Sound decision was referred to and followed
by Riley J. in the Alberta decision of Re Ewaschuk, West-
ern Plywood (Alberta) Ltd. v. International Woodworkers
of America, Local 1-2077. However, the relevant provision
of the Alberta Labour Act, R.S.A. 1955, c¢. 167, is substan-
tially the same as that of the British Columbia Act, and
Riley J. noted that the Ontario legislation was different.
He said at p. 702:

Section 22(1) of the British Columbia Labour Relations Act and
8. 73(5) [rep. & sub. 1960, c. 54, s. 211 of the Alberta Labour Act,
R.S.A. 1955, c. 167, are substantially the same in that neither section
sets up arbitration as the only means for settling disputes. Conversely,
in Ontario, the Labour Relations Act requires that every collective
agreement provide for the final settlement of grievances solely by
arbitration. Consequently, Arbitration Boards in that Province have
been held to be statutory boards against which certiorari will run:
Re International Nickel Co. and Rivando (1956), 2 D.L.R. (2d) 700,
[19561 O.R. 379.

To the same effect is the recent Nova Scotia decision of
R. v. Board of Arbitration, Ex p. Cumberland Railway
Co8, where the relevant provision was 8. 19(1) of the
Industrial Relations and Disputes Inventigation Act,
R.S.C. 1952, c. 152, which is substantially the same as that
of the British Columbia Act. McKinnon J.A., who deliv-
ered the judgment of the Court, after a consideration of
the Howe Sound decision, said at pp. 141-142:

An examination of the above sections will show that the wording
of 5. 19(1) of the Industrial Relations and Disputes Investigation Act,
with which we are concerned herein, is, for our purposes the same as
the British Columbia section which was under consideration in the

Howe Sound case, and which the Court found did not constitute the
board a statutory one.

7(1964), 4 D.LR. (2d) 700, 47 W.W.R. 426.
8(1968), 67 D.L.R. (2d) 135.
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On the other hand, the Ontario Act, being the Labour Relations Act,
R.S.0. 1960, c. 202, s. 34(1). is as follows:

“34(1) Every collective agreement shall provide for the final
and binding settlement by arbitration, without stoppage of work, of
all differences between the parties ...”

This was the section which the Court took under consideration in the
International Nickel & Rivando case.

Considering the above, it would seem that the Courts have dis-
tinguished private and statutory arbitration boards by the wording of
the statutes which provided for the setting up of such boards, and where
such statutory provision included the words “or otherwise” following
the words “by arbitration”, this did not create a statutory tribunal or
body. “It merely requires the parties to a collective agreement to agree
between themselves on a method for finally and conclusively settling
any differences ...”: Howe Sound Co. v. International Union, 29 D.L.R,,
(2d) at p. 79.

The Courts of Ontario have consistently followed Rivan-
do. This Court reserved its opinion on the correctness of
that decision in the Howe Sound case and made no com-
ment upon it apart from a reference to it in Imbleau et al.
v. Laskin et al.®. It is therefore open to this Court to adopt
the reasoning of Aylesworth J.A. and I propose to do so.
The wording is clear and unambiguous. The parties to a
collective agreement must arbitrate their dispute. There is
no alternative course of action open to them. The legisla-
tion compels recourse to an arbitration board and that
board is therefore a statutory creation and hence subject to
review in the Courts by certiorart.

Quite apart from this, I am of the opinion that the
board’s award is subject to review in this Court. In E. v.
Northumberland Compensation Appeal Tribunal, supra,
Lord Denning pointed out that under the common law an
ordinary motion could be made to the Court to set aside an
award on the ground that there was an error of law on the
face of it. He said at p. 351:

Leaving now the statutory tribunals, I turn to the awards of arbitra-
tors. The Court of King’s Bench never interfered by certiorari with the
award of an arbitrator, because it was a private tribunal and not subject
to the prerogative writs. If the award was not made a rule of court, the
only course available to an aggrieved party was to resist an action on
the award or to file a bill in equity. If the award was made a rule of
court, a motion could be made to the court to set aside for misconduct
of the arbitrator on the ground that it was procured by corruption or

9119621 S.C.R. 338.
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other undue means: see 9 & 10 Will. 3, c¢. 15. At one time an award
could not be upset on the ground of error of law by the arbitrator,
because that could not be said to be misconduet or undue means; but
ultimately it was held in Kent v. Elstob (1802) 3 East 18, that an award
could be set aside for error of law on the face of it. This was regretted
by Williams J. in Hodgkinson v. Fernie (1857), 3 CB.N.S. 189, but is
now well established. This remedy by motion to set aside is, however,
confined to arbitrators.

And in the Howe Sound decision, Cartwright J. said:

In my view it is open to the parties should occasion arise, to question
the jurisdiction of the board or the validity of any award it makes in
such manner as is permitted by the Arbztmtwn Act, RS.B.C. 1960, c.
14 or by the common law.

The main consequence of s. 34(10) of the Ontario Act
which provides that the Arbitrations Act, R.S.0. 1960,
c. 18, does not apply to arbitrations under collective agree-
ments, is that the power of the Supreme Court of Ontario
to review and quash awards of private arbitrators and
boards of arbitration comes from the common law. It is an
inherent power not affected nor limited in any way by the
Arbitrations Act. This was made clear by Wright J. in his
reasons for judgment in Beach v. Hydro-Electric Power
Commassion of Ontario'®, which were affirmed on
appeal!, but on other grounds. However, the Court of
- Appeal did not dispute his opinion on this point.

In Ontario relief by way of certiorari is obtained in an
originating motion and no writ is issued. This is the same
procedure that is used to quash an award of a private
arbitrator or arbitration tribunal. The notice of motion in
these proceedings makes it clear that the relief asked for is
an order quashing the award. It does not seem to me to be
of any consequence that the motion contains a reference to
certiorart. The procedure is the same and in my opinion
this notice of motion is sufficient to justify an order quash-
ing the award.

Furthermore, and as I have already indicated, there is no
doubt in my mind that the award should be quashed. An
arbitration board of the type under consideration has no
inherent powers of review similar to those of the Courts.
Its only powers are those conferred upon it by the collec-
tive agreement and these are usually defined in some

10 (1924), 56 O.L.R. 35. 11 (1925), 57 O.L.R. 603.
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detail. It has no inherent powers to amend, modify or
ignore the collective agreement. But this is exactly what
this board did in this case and it was clearly in error in so
doing, and its award should be quashed.

I would allow the appeal and restore the order of Brooke
J. quashing the award, with costs throughout.

Appeal allowed with costs.

Solicitors for the appellant: McCarthy and McCarthy,
Toronto.

Solicitors for the respondents: Jolliffe, Lewis & Osler,
Toronto,

LEVIS MUSHROOM FARM INC.

FERME DE CHAMPIGNONS APPELANTE;
DE LEVIS INC. (Demanderesse),
ET
LA CITE DE LEVIS (Défenderesse) ........ INTIMEE.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Vente—Cession conditionnelle d'un terrain par la Couronne—Vente par
le cessionnaire de ses droits aux risques et périls de lacheteur—
Violation de la condition—Annulation de la cession—Acheieur n’a
pas de recours—Code civil, art. 1507, 1609, 1510,

En 1949, le gouvernement du Canada a fait cession & la défenderesse de
certaing terrains situés & Lévis & la condition, entre autres, que les
terrains servent uniquement comme pare public sous peine d’annulation
de Ia cession. En 1955, les auteurs de la demanderesse ont acheté &
leurs risques et périls tous les droits que la défenderesse possédait
sur ces terrains pour y faire, avec P'approbation de la défenderesse,
Ia culture des champignons. En 1960, la Cour de VEchiquier a fait
droit & la demande de la Couronne qui avait demandé l'annulation
de la cession pour défaut d’en satisfaire les conditions. La de-
manderesse a poursuivi la défenderesse pour obtenir Pannulation de
la vente de 1955 en alléguant fraude et les dommages lui résultant
de son éviction. La Cour supérieure a rejeté Vaction et son jugement
fut confirmé par la Cour d’appel. La demanderesse en appela &

cette Cour.
Arrét: L'appel doit étre rejeté.

C’est avec raison que les deux Cours inférieures ont rejeté Vallégation
de fraude et de mauvaise foi.

*CoraM: Les Juges Fauteux, Martland, Judson, Ritchie et Spence.
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La défenderesse a vendu aux auteurs de la demanderesse non pas les
immeubles désignés & l'acte de vente mais tous les droits que la
défenderesse possédait alors dans ces immeubles, et la vente a été
consentie aux risques et périls des acquéreurs. Les parties ont exclu
toute forme de garantie, 1égale aussi bien que conditionnelle. Au
regard du contrat auquel les auteurs de la demanderesse ont donné

s

leur accord, la demanderesse ne peut &tre recue & se plaindre de
Péviction et la défenderesse ne lui doit rien.

Il n’y a pas lieu de s’arréter & la prétention que lors de la vente la
demanderesse n’avait aucune connaissance des conditions restrictives
contenues & l'acte de cession. L'acheteur qui a acheté & ses risques
et périls est traité par Vart. 1510 du Code civil sur un pied d’égalité
avec celui qui connaissait le danger d’éviction.

La prétention, basée sur les dispositions de Vart. 1509 du Code, que
Véviction fut causée par les faits personnels de la défenderesse ne
peut pas 8tre soutenue. I’éviction dans le cas présent ne résulte pas
d’un droit exercé ou créé par la défenderesse, mais d'un droit exercé
par la Couronne et que celle-ci g’était réservé dans 'acte de cession.

La vente de 1955 n’était pas une convention nulle ab initio comme
ayant été dépourvue d’objet, de cause et de considération pour le
motif qu’au moment de la vente la défenderesse n’avait aucun droit
vu lutilisation des terrains pour des fins autres que comme pare
public. La défenderesse avait des droits sur les terrains. La pré-
tention que le vendeur, qui a vendu ses droits & un acheteur qui
les a achetés & ses risques et périls, a fait une convention dépourvue
d’objet, de cause et de considération, parce qu'il arrive subséquem-
ment que les droits qu’il croyait avoir sont judiciairement déclarés
nuls ou annulés, dépouille de tout sens, portée et effet la stipulation
que Pacheteur a acheté & ses risques et périls et permet 3 I'acheteur
de prendre contre le vendeur les recours que la stipulation a pré-

cisément pour objet d’écarter.

Sale—Lands conditionally ceded by the Crown—=Sale by transferee of his
rights at the risk of the purchaser—Violation of the condition—
Annulment of the grant—Purchaser has mo recourse—Ciwvil Code,
art. 1607, 1609, 1510.

In 1949, the Crown in the right of Canada ceded to the defendant certain
lands in the city of Lévis on condition, inter alia, that these lands
would be used only as a public park failing which they would revert
to the Crown. In 1955, the plaintiff’s predecessors purchased at their
risks all the rights that the defendant had in the lands with the
intention, as approved by the defendant, of cultivating and selling
mushrooms. In 1960, the Exchequer Court maintained an action taken
by the Crown to annul the grant for failure to abide by the conditions.
The plaintiff instituted an action to set aside the sale of 1955 for
fraud and claimed damages arising from the evietion. The Superior
Court dismissed the action and its judgment was affirmed by the
Court of Appeal. The plaintiff appealed to this Court.

Held: The appeal should be dismissed.
The two lower Courts rightly dismissed the allegation of fraud.

The defendant sold to the plaintiff’s predecessors not the immoveables
designated in the deed of sale but all the rights it had in these
91306—T7
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immoveables, and the sale was made at the risks of the buyers. The
parties excluded all form of warranty, legal as well as conventional.
Considering the contract to which the plaintiff’'s predecessors gave
thei consent, the plaintiff cannot complain of the evietion and the
defendant has no obligation towards the plaintiff.

Whether the plaintiff had knowledge at the time of the sale of the
restrictive covenants was immaterial. The purchaser who purchases
at his own risk is considered by art. 1510 of the Civil Code on the
same footing as the purchaser who knew the danger of eviction.

The contention, based on art. 1509 of the Code, that the eviction resulted
from the personal acts of the defendant is untenable. The eviction
in the present case was not the result of a right exercised or created
by the defendant, but was the result of a right exercised by the
Crown and which it had reserved to itself in the deed of cession.

The sale of 1955 was not a contract null ab initio as having no object,
_.cause and consideration on the ground that the defendant had no
rights in the lands at the time of the sale in view of the use which
was made of the lands. The defendant city had rights in these lands.
The. contention that the vendor, who sells his rights to a buyer who
~.buys them at his own risk, made a contract without object, cause
;. and consideration, because subsequently the rights which he thought
. he had-were judicially declared null or annulled, deprives the stipula-
tion that -the buyer bought at his own risk from all meaning and
effect and allows the buyer to have against the seller the very re-
couises: which the stipulation was intended to take away.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, province of Quebec?, affirming a judg-
ment of Dorion C.J. Appeal dismissed.

APPEL d'un jugement de la Cour du banc de la reine,
province de Québec!, confirmant un jugement du Juge en
Chef Dorion. Appel rejeté.

Jean Martineau, c.r., pour la demanderesse, appelante.
Bernard Lesage, pour la défenderesse, intimée.

Le jugement de la Cour fut rendu par

Lz Juee Faureux:—Lévis Mushroom Farm Ine., ci-aprés
appelée la compagnie, a poursuivi la Cité de Lévis pour
obtenir Pannulation d’une vente d’immeubles pour cause
d’éviction, ainsi que les dommages lui en résultant. La Cour
supérieure 3 rejeté cette action avec dépens. Son jugement
fut confirmé par une décision unanime de la Cour d’appel’.
La compagnie se pourvoit & I'encontre de cette décision.

1719661 B.R. 918.
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Voici les faits conduisant & ce litige. Le 20 juillet 1949, le
Gouvernement du Canada octroyait et cédait, par lettres
patentes, a la Cité de Lévis, pour une considération nomi-
nale de un dollar, certains terrains situés a Lévis, connus
ou désignés sous le nom de Fort n° 2 et sur lesquels se
trouvent érigées de vieilles fortifications. Ces lettres paten-
tes furent émises aux conditions suivantes:

a) que la concessionnaire préserve et entretienme en bon état de

réparation les vieilles fortifications situées sur lesdits terrains et
que les terrains susdits servent uniquement comme parc public;

b) que si les terrains susmentionnés sont employés & toute autre fin
que celle d’un parc public ou si les vieilles fortifications ne sont pas
préservées et entretenues en bon état de réparation, le titre desdits
terrains reviendra & Nous.

Cet acte de concession fut publié par enregistrement aux
Bureaux du Secrétariat d'Etat le 31 aofit 1949 et & celui de
la Division d’enregistrement de Lévis le 19 octobre 1949.

Le 30 décembre 1953, la Cité loua sept des voflites de
pierre souterraines du Fort, pour une période de dix ans, a
une société en nom collectif intéressée & la production et
vente de champignons de couche et faisant affaires sous le
nom de Lévis Mushroom Reg’d. Au bail intervenu entre les
parties, on trouve les stipulations suivantes:

1. Que les dites vofites devront servir uniquement pour la production
et la vente de champignons de couche 3 défaut de quoi le présent bail
gera, nul de plein droit;

6. Que lempaquetage, 'expédition et la mise en boltes se fassent
3 Lévis, & défaut de quoi le présent bail deviendra nul et sans effet;

7. Que la dite société utilise le plus possible de la main d’ceuvre de
Lévis;

Le 12 juillet 1955, la société Lévis Mushroom Reg'd
vendit son entreprise au prix de $50,000 a4 Ludger Audet et
Amédée Labonté et renonca a son bail. Le méme jour, la
Cité vendit, pour une considération nominale de $1,000 &
Audet et Labonté, qui les achetérent & leurs risques et
périls, tous ses droits sur les lieux originairement loués &
Lévis Mushroom Reg’d et la plupart des autres vofites et
une grande partie des terrains. L’acte de vente, signé
devant le notaire Pierre Lemicux, alors greffier de la Cité,
comporte, entre autres, les conditions ci-aprés:

Le toit du Fort No. 2 qui a été incendié devra, soit &tre réparé ou

soit &tre enlevé pour poser de la pelouse ou de l'asphalte, et le travail
devra étre fait dans Vannée qui suit la signature des présemtes.
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Advenant que les acquéreurs n'oplrent plus, aux lieux vendus, le
commerce pour la production et la vente de champignons, les lieux ven-
dus retourneront de plein droit & la Cité de Lévis, sans que la Cité
soit tenue de payer guoi que ce soit;

Les lieux vendus ne pourront &tre vendus ou transférés & quiconque
sans la permission de la Cité de Lévis, & moins que les ventes ou les
transferts soient faits (sic) pour la continuation de la production et la
vente des champignons, auxquels cas la vente ou le transfert sera permis,

2

mais les acquéreurs ou leurs représentants futurs seront soumis & toutes
et chacune des clauses du présent contrat.

Ce contrat fut enregistré au Bureau d’enregistrement de la
Division de Lévis le 19 juillet 1955.

Le 2 septembre 1955, Audet acheta les intéréts de
Labonté et devint, en conséquence, le seul propriétaire de
Ientreprise qu’il revendit lui-méme en juin 1956, pour
$9,500 payés en actions, & la compagnie appelante qu’il avait
organisée. Par la suite, Audet continua, comme avant, a
conduire l’entreprise.

Dés le 23 juillet 1955, la validité de la vente intervenue
entre la Cité et 'appelante fut mise en question dans une
lettre de protestation que le Président du Comité d’urba-
nisme de la Cité adressa au Maire. I’affaire fit manchette
dans un journal hebdomadaire de la région. C’est alors que
les autorités municipales qui avaient participé & autoriser
cette vente, ainsi que le notaire Lemieux qui n’avait pas
vérifié le titre de la Cité et g’était limité & référer 4 I'index
aux immeubles, et que Audet lui-méme auraient appris que
le droit de propriété concédé par la Couronne i la Cité
était assujetti & certaines restrictions.

En présence de cette situation, la Cité informa immédia-
tement les autorités fédérales du fait de cette vente et les
pria de renoncer aux conditions restrictives de la conces-
sion. Celles-ci répondirent le 31 aofit 1955, qu’elles ne
pouvaient se rendre & cette demande. Ce n’est toutefois
que plusieurs années apres, soit le 30 mars 1960, qu'invo-
quant ces conditions restrictives, elles logérent en Cour de
I’Echiquier une information dirigée contre la Cité, Pappe-
lante et ses auteurs pour faire constater le défaut de la Cité
de satisfaire & ces conditions, et demander I'annulation de
la concession, la rétrocession du Fort et des terrains et, si
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nécessaire, 'expulsion par justice. Ces procédures ne furent
pas contestées et, par jugement rendu le 18 octobre 1960,
Ia Cour fit droit & la demande de la Couronne.

Bien que lappelante n’ait abandonné ses opérations
qu'au début de 1960, elle avait institué contre la Cité
Paction qui nous concerne, 4 la fin de décembre 1958. Dans
cette action, elle prétend principalement avoir été victime
de fraude et de mauvaise foi de la part de la Cité de Lévis
et demande 1'annulation de la vente du 12 juillet 1955 et
les dommages lui résultant de son éviction. La Cour supé-
rieure et la Cour d’appel furent unanimes & rejeter, comme
mal fondée, cette allégation de fraude et de mauvaise foi.
Rien au dossier ne justifie, & mon avis, de faire exception &
la régle de non-intervention, suivie en cette Cour, dans les
cas ol, sur une question de fait, il y a aceord de vues entre
la Cour supérieure et la Cour d’appel. Je trouve d’ailleurs
bien fondée I'opinion des deux Cours voulant que 1’acte de
vente du 15 juillet 1955 ait été consenti de bonne foi,
suivant 'acceptation générale de ce terme. Ainsi done, ¢’est
dans cette optique que doivent étre considérées les stipula-
tions auxquelles les parties ont donné leur accord, ainsi que
les propositions soumises par l'appelante 3 l’encontre du
jugement de la Cour d’appel.

Le contrat est, ainsi que la preuve 1’établit, conforme au
modéle de contrat généralement suivi par la Cité de Lévis.
I1 ne référe pas au titre de la venderesse. Il spécifie claire-
ment ce qui fait 'objet de la vente, ainsi que les conditions
auxquelles les parties y ont consenti. L’on y voit que ce que
la Cité a vendu aux auteurs de 'appelante et ce que ces
derniers ont accepté d’acheter, ce ne sont pas les immeu-
bles désignés & l'acte, mais tous les droits que la Cité
possédait alors dans ces immeubles. Cela apparait au pre-
mier paragraphe du contrat.

LA CITE DE LEVIS vend aux dits Amédée Labonté et Ludger

Audet, ce acceptant tous les droits qu'elle posséde dans les im-
meubles suivants, savoir:—(suit la désignation).
11 appert, de plus, aux derniers paragraphes de la conven-
tion que la Cité, d'une part, n’a entendu prendre aucune
responsabilité et que les acheteurs, d’autre part, ont acheté
les droits de la Cité & leurs risques et périls:
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De plus la dite vente est faite sujette 4 toutes autres charges pou-
vant affecter lesdites parties de lot, et sans aucune responsabilité de la
Cité, les acquéreurs déclarant bien connaitre les lieux présentement vendus
et n’en point désirer plus ample désignation. '

La présente vente est consentie aux risques et périls des acquéreurs.

Ces stipulations sont claires, non ambigués et ne requiérent
aucune interprétation. Elles expriment la commune inten-
tion et font la loi des parties. Ainsi done et tel qu’elles en
avaient le droit et la liberté (1507 C.C.), celles-ci ont
exclu toute forme de garantie, la garantie légale aussi bien
que la garantie conventionnelle. En droit, leurs stipulations
équivalent 4 une stipulation de non-garantie ou rendent
celle-ci superflue; le vendeur demeure quand méme obligé
8 garantir I'acheteur de Péviction de la chose vendue en
raison de son fait personnel (1509 C.C.), et si telle n’est
pas la cause de I'éviction et que 'acheteur connaissait, lors
de 1a vente, le danger de ’éviction ou qu’il a acheté & ses
risques et périls, le vendeur n’est méme pas tenu & la
restitution du prix de la chose vendue (1510 C.C.). Dans ce
cag, il ne doit rien & P’acheteur. C’est que ce dernier a fait
un contrat aléatoire et le prix de la chose vendue a été fixé
en conséquence. Ce qu’il a acquis, c¢’est moins. la chose
elle-méme que la prétention plus ou moins certaine du
vendeur, c’est la chance de devenir propriétaire incommu-
table. Mignault—Droit civil canadien, vol. 7, p. 88; Tru-
del—Traité de Droit civil du Québec, vol. 11, p. 247,
n° 277; Beaudry-Lacantinerie—Droit civil, De la vente et
de Uéchange, 2¢ éd., p. 346, n° 409; Planiol et Ripert—Droit
civil, vol. 10, 2¢ éd., p. 133, n° 124; Colin et Capitant—
Droit civil francais, 3° éd., tome 3, p. 476; Juris-Classeur
civil, art. 1627-1629, p. 10, n° 67; Girard et al. v. Villeneuve?.

En fait, et bien que cette portée juridique du contrat
n’en puisse &tre altérée, il n’est pas sans a-propos de cons-
tater au dossier qu’aprés avoir appris en aofit 1955 que le
droit de propriété consenti par la Couronne & la Cité était
affecté de restrictions, Audet n’en continue pas moins les
opérations; il poursuit les travaux de réparations du toit
incendié le 23 avril 1955; en septembre 1955, il informe la

219571 B.R. 281.
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Cité d’'un programme d’expansion; en octobre suivant, il
décide de faire des constructions nouvelles; en novembre
1957, il reconstruit les installations qu’un nouvel incendie
vient de détruire sur une longueur de 200 pieds; enfin, il
n’abandonne les opérations qu’en janvier 1960. Ces faits,
nonobstant certaines attitudes qu’il prend de temps a
autre, soi-disant pour ne pas compromettre ou pour réser-
ver ses droits ou ceux de 1’appelante, permettent, & mon
avis, de penser qu’'on a persisté, pendant plusieurs années
et jusqu’a ce que la Couronne décide de prendre action, &
courir la chance que les difficultés soient favorablement
solutionnées. Quoi qu’il en soit et au regard du contrat
auquel les auteurs de 'appelante ont donné leur accord, je
suis, & I'instar du Juge de la Cour supérieure et de ceux de
la Cour d’appel, clairement d’avis que l'appelante ne peut
étre recue & se plaindre de I'éviction et que la Cité ne lui
doit rien.

A Tencontre du jugement de la Cour d’appel, 'appelante
soumet, en premier lieu, qu’elle n’avait, au moment de la
vente, aucune connaissance, actuelle ou présumée, des con-
ditions restrictives du droit de propriété concédé & la Cité
par la Couronne. En présence des faits, des stipulations au
contrat et de leur portée juridique, je ne crois pas qu’il y
ait lieu de s’arréter & considérer la question. I1 importe peu,
& mon avis, que cette prétention de 'appelante soit fondée
ou non. L’article 1510 C.C. distingue, en fait, et traite sur
un pied d’égalité, en droit, le cas de celui qui a acheté & ses
risques et périls et le cas de ’acheteur qui, lors de la vente,
connaissait le danger d’évietion. La connaissance du danger
d’éviction n’est pas le seul fait qui donne ouverture 2
I'application des dispositions de cet article.

L’appelante prétend ensuite que son éviction fut causée
par les faits personnels de la Cité, soit par le bail que
celle-ci a consenti le 30 décembre 1953 3 la société Lévis
Mushroom Reg'd, et la vente qu’elle a consentie le 15
juillet 1955 & Audet et Labonté, les auteurs de 'appelante.
Elle invoque les dispositions de l'article 1509 C.C. Cet
article prescrit que le vendeur demeure toujours obligé &
la garantie de ces faits qui lui sont personnels et que toute
convention contraire est nulle. La raison de cette nullité
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apparait, particuliérement, au passage suivant de Beau-
dry-Lacantinerie, vol. 19, n° 403, p. 410:

Le vendeur ne peut done, par aucune stipulation, g’affranchir de la
garantie & raison des faits qui lui sont personnels. Ainsi le vendeur ré-
pondrait, nonobstant toute stipulation contraire, de Iéviction résultant
d’une aliénation par Iui consentie antérieurement ou postérieurement 3
la vente et qui serait opposable 3 l'acheteur comme ayant été transcrite
la premidre. A ce sujet, la garantie est de l’essence de la vente. Le 1é-
gislateur a considéré que la stipulation par laquelle le vendeur chercherait
3 se soustraire & la garantie de I’éviction résultant de son fait personnel
équivaudrait & la stipulation qu'il ne serait pas responsable de son dol;
or illud nulla pactione effici potest ne dolus praestetur...

Comme déja indiqué, ce que la Cité a vendu aux auteurs
de I'appelante et ce que ceux-ci ont accepté d’acheter 3
leurs risques et périls, ce ne sont pas les immeubles dont
Pappelante fut évincée, mais ce sont les droits que la Cité
possédait dans ces immeubles. Ces droits, la Cité les a
livrés & Vappelante. Le sens propre qu’il faut donner aux
mots fait personnel dans ces dispositions du Code, est ainsi
précisé au Juris-Classeur civil, art. 1627-1529, p. 8, n°® 51:

Par les mots «fait personnel», on doit entendre leffet d’'un droit
exercé par le vendeur lui-m8me ou une personne au profit de laquelle
il I’a créé...

L’éviction, dont se plaint 'appelante, ne résulte pas d’'un
droit exercé ou créé par la Cité, mais d’'un droit exercé par
la Couronne et que celle-ci s’est constitué ou réservé en
conditionnant 1’acte de concession & des restrictions affé-
rentes au droit de propriété concédé, par lettres patentes, a
la Cité de Lévis.

L’appelante soumet enfin, comme derniére proposition,
que la vente du 12 juillet 1955 est une convention nulle ab
initio, parce que dépourvue d’objet, de cause et de considé-
ration. Cette proposition a comme prémisse la prétention,
quau moment de la vente, la Cité n’avait aucun droit
quelconque sur ces terrains, vu leur utilisation & des fins
autres que comme parec public et vu la présence, aux lettres
patentes, de la clause de réversion du titre & la Couronne.
A mon avis, cette prétention ne peut étre accueillie. La
Cité avait des droits. Elle était alors en. possession paisible
des terrains; elle pouvait soutenir, avec suceés, une action
possessoire contre les tiers qui auraient voulu les occuper
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obtienne un jugement annulant ou déclarant nuls les droits  Livis
de la Cité, s'emparer de ces terrains ou en disposer sans LeJuge
I'acquiescement de celle-ci. La prétention que le vendeur, F”ﬂ’_“x
qui a vendu ses droits & un acheteur qui les a achetés d ses

risques et périls, a fait une convention dépourvue d’objet,

de cause et de considération, parce qu’il arrive subséquem-

ment que les droits qu’il croyait avoir sont judiciairement
déclarés nuls ou annulés, dépouille de tout sens, portée et

effet la stipulation que I'acheteur a acheté & ses risques et

périls et permet & I'acheteur de prendre contre le vendeur

les recours que la stipulation a préeisément pour objet
d’écarter.

Pour ces raisons, et aprés avoir attentivement considéré
tous les moyens invoqués par I'appelante, & I'audition et
dans son factum, je dois eonclure, & l'instar du Juge de la
Cour supérieure et de tous les Juges de la Cour d’appel, au
mal fondé de laction instituée par 'appelante contre la
Cité intimée.

Je rejetterais 'appel avec dépens.

Appel rejeté avec dépens.

Procureurs de la demanderesse, appelante: Martineau,
Walker, Allison, Beaulieu, Tetley & Phelan, Montréal.

Procureurs de la défenderesse, intimée: Germain,
Pigeon, Thibaudeau & Lesage, Québec.

91306—8
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IDA RUCH and WILLIAM RUCH

APPELLANTS;

(Plaantiffs) ...

AND

RESPONDENT.
(Defendant) ...........ccoviiiion. % P

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Negligence—Standard of care—Passenger reclining on rear seat of bus—

Injuries sustained when bus passed over bump—Whether carrier
negligent in failing to warn of danger in using rear seat in reclining
position.

The female plaintiff suffered injuries while she was a passenger on an

overnight trip in a bus owned by the defendant company. The
plaintiff stated that at the time she was injured she was “reclining”
with her back propped against the side of the bus and her legs
stretched out across the three rear seats when the vehicle went over a
bump and she was bounced around, causing her to hit her hip and
back on the window ledge. The jury found no negligence on the part
of the driver, but found that the defendant was negligent in failing to
warn the plaintiff of the hazard inherent in using the back seats of
the bus in a reclining position. No such negligence had been pleaded
but after the verdict the trial judge permitted an amendment to the
statement of claim whereby such negligence was alleged. The judg-
ment rendered at trial was reversed on appeal to the Court of Appeal.
An appeal from the Court of Appeal’s judgment was then brought to
this Court.

Held (Spence J. dissenting): The appeal should be dismissed.
Per Martland, Judson, Ritchie and Hall JJ.: In the circumstances of this

case no duty lay upon the carrier to warn its passengers not to recline
on the back seat of its bus. Nor was it in any other way in breach of
its undertaking to take all due care of its passengers and to carry
them safely as far as reasonable care and forethought could attain
that end.

Per Spence J., dissenting: The amendment to the statement of claim was

proper and the plaintiffs were entitled to recover on the basis of
negligence found by the jury. The company’s driver and its depot
employees, realizing that passengers almost inevitably would doze or
sleep as the bus proceeded during the night, should have warned the
passengers that they might recline safely in the seats on either side of
the aisle but that it was most dangerous to lie along the unprotected
rear seat. Failure to do so was failure to meet the standard of care set
by this Court in Day v. Toronto Transportation Commission, [1940]
S.CR. 433.

[Kaouffman v. Toronto Transit Commission, [19601 S.C.R. 251, applied;

De Courcey v. London Street Railway, [1932] O.R. 226, distinguished.]

*PresENT: Martland, Judson, Ritchie, Hall and Spence JJ.
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APPEAL from a judgment of the Court of Appeal for
Ontario!, allowing an appeal from, and setting aside, a
judgment of Costello Co.Ct.J. Appeal dismissed, Spence J.
dissenting.

Edward J. Houston, Q.C., and Gordon P. Killeen, for the
plaintiffs, appellants.

E. Peter Newcombe, Q.C., and John I. Tavel, for the
defendant, respondent.

The judgment of Martland, Judson, Ritchie and Hall JJ.
was delivered by

Rrrcmie J.:—This is an appeal from a judgment of the
Court of Appeal for Ontario® allowing an appeal from, and
setting aside, the judgment rendered at trial by Costello
Co.Ct.J., pursuant to the verdict of a jury whereby the
female appellant was awarded $15,000 and the male appel-
lant $6,093.85 in respect of damage suffered by Mrs. Ruch
when she was a passenger in a bus owned by the respond-
ent Colonial Coach Lines Limited.

At the time when she was injured, Mrs. Ruch has stated
that she was “reclining” with her back propped against the
side of the bus and her legs stretched out across the three
rear seats when the bus went over a bump and she was
bounced around, causing her to hit her hip and back on the
window ledge. By its verdiet the jury found that the plain-
tiff’s injuries were not caused by any negligence on the
part of the bus driver, but gave the following particulars of
the negligence which they found against the appellant:

The defendant Colonial Coach Limited was negligent in not warning
Ida Ruch of the danger inherent in using the back seats of the bus in a
reclining position. This warning could have been given by a suitable sign
posted over the seats or by other means.

No such negligence had been pleaded by the appellants but
after the verdict they were given leave to amend the state-
ment of claim by adding para 5(a) in the following terms:

In the further alternative the plaintiffs say that the defendant
Colonial Coach Limited was negligent in not warning its passengers of
the danger inherent in using the back seats of the bus when in a reclining
position.

1719661 1 O.R. 621, 54 D.L.R. (2d) 491.
91306—83

107

1968
——
RucH et al.
V.
CoLoNTAL
Coacu
Linges Lirp..



108
1968

——
RucH et al.
v.
CoroNIAL
CoacH
Lines Ltp.

Ritchie J.

‘R.CS8. COUR SUPREME DU CANADA [1969]1

I am in complete agreement with the reasons for judg-
ment rendered on behalf of the Court of Appeal by Mr.
Justice MacGillivray and I have very little to add to those
reasons.

It does, however, seem to me to be desirable to adopt the
clear statement regarding the duty of carriers to their
passengers which is to be found in the reasons for judg-
ment rendered by Kerwin C.J., on behalf of himself and
Mr. Justice Judson in this Court in Kauffman v. Toronto
Transit Commission?, where he said:

While the obligation upon carriers of persons is to use all due, proper
and reasonable care and the care required is of a very high degree,
Readhead v. Midland Railway Co. (1869), LR. 4 QB. 379, such carriers
are not insurers of the safety of the persons whom they carry. The law is
correctly set forth in Halsbury, 3rd ed., vol. 4, p. 174, para. 445, that they
do not warrant the soundness or sufficiency of their vehicles, but their
undertaking is to take all due care and to carry safely as far as
reagonable care and forethought can attain that end.

Like Mr. Justice MacGillivray, I do not feel that in the
circumstances of this case any duty lay upon the carrier to
warn its passengers not to recline on the back seat of its
bus, or that it was in any other way in breach of its
undertaking to take all due care of its passengers and to
carry them safely as far as reasonable care and forethought
could attain that end, but the appellant’s counsel has laid
great stress on one passage in the reasons for judgment of
Fisher J.A. in De Courcey v. London Street Railway?®,
where it was held that the carrier was liable to a passenger
who fell forward from the front seat of a bus when it
came to a sudden stop and it was found that there was a
lack of care and foresight on the part of the carrier in not
having a rail or guard in front of the unprotected front
seat. The passage from Mr. Justice Fisher’s decision upon
which the appellant relies reads as follows:

The fact that the passenger was thrown from the seat on which she
was invited to sit without negligence on her part is proof that the seat
was not safe, and under the cases the onus was on the company to show
it could not have been made safer than it in fact was.

This appears to me to be tantamount to saying that
whenever a passenger is thrown from one of the seats of a

2119601 S.C.R. 251 at 255. 319321 O.R. 226, 2 D.L.R. 319.
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public vehicle without negligence on his part, the rule
embodied in the maxim res ipsa logquitur applies so as to
place upon the carrier the burden of proving that the seat
could not have been made safer than it in fact was, and if
the learned judge intended to give expression to any such
general proposition, then with all respect I feel it desirable
that such a proposition should be rejected. It was proved
through the respondent’s general manager that the bus
seats in the present case were up to date and of a type in
general use in the industry and I do not think that the
mere fact of a passenger being thrown from such a seat
through collision or sudden stop necessarily affords proof
that the seat itself was unsafe.

The facts of the De Courcey case were, in my opinion,
clearly distinguishable from those with which we are here
concerned because the unguarded front seat in the London
Street Railway bus did obviously present a hazard to a
passenger occupying it when the bus came to a sudden
halt, but it should also be remembered that in the De
Courcey case there was a finding that the driver was negli-
gent whereas in the present case the jury has absolved the
driver from any negligence whatever.

As I have indicated, I adopt the reasoning of Mr. Justice
MacGillivray in the Court of Appeal and would therefore
dismiss this appeal with costs.

SeENCE J. (dissenting):—This is an appeal from the
judgment of the Court of Appeal for Ontario* pronounced
on October 20, 1965, whereby that Court allowed the
appeal of the defendants from the judgment of the County
Court of the County of Carleton delivered on November
23, 1964, after a trial in that Court with a jury. By such
judgment of the County Court, the plaintiff William Ruch
recovered from the defendant the sum of $6,093.85 and the
plaintiff Ida Ruch recovered from the defendant the sum
of $15,000.

The plaintiff Ida Ruch had purchased from Allan’s
Travel Service in Ottawa a ticket for a return trip from
Ottawa to New York City by bus and for a two-day stop

4119661 1 O.R. 621. 54 DXL.R. (2d) 491,
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over in the latter city. The plaintiff testified that she was
assigned a seat in the bus, when it was departing from
Ottawa for New York City, by an office employee of
Allan’s Travel Service. That seat was the one which was
situated across the rear end of the bus and was capable of
bearing three passengers. The seat was a straight seat with
no arm rests and it ran from the one side wall of the bus to
the wall of the powder room in the other corner of the bus.
A small aisle which the plaintiff said was about two feet in
width ran across the front of that seat and then the main
aisle of the bus ran forward to the front with seats on each
side of it, in rows, for two persons each. Those seats run-
ning up the bus had arm rests on the outside, that is, close
to the wall of the bus, and also on the side next to the
aisle, but no arm rests between the two passengers occupy-
ing the seats.

The bus left Ottawa at about 8:00 p.m. on Friday and,
driving all night, arrived at New York City early the next
morning. At the end of the holiday weekend on October
11, 1960, at about 8:00 p.m., the bus left the New York
terminal for its return overnight trip to Ottawa. The
plaintiff Ida Ruch, although she sat in another seat in the
bus for the first half-hour or so after leaving New York,
returned to her original seat at the back of the bus and sat
in that seat until about 2:00 a.m. when, according to the
evidence of the driver one Lewis Shane, the bus developed
a defective tire and the driver was forced to make a stop of
about one hour while the tire was changed. The bus then
proceeded on its way. This occurred near Booneville in
the State of New York.

The plaintiff, when she retired to the rear seat of the
bus, stretched out along the length of the seat. It being for
the accommodating of three persons was too short to per-
mit her to lie at full length on the seat so she occupied a
semi-reelining position with her back against the opposite
wall of the bus and her legs and feet along the seat her feet
being toward the powder room. According to her evidence
at trial, she was dozing but more awake than asleep when
the bus struck either some obstruction in the road or some
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pothole, and she was thrown in the air coming down with
her back and side against the side wall of the bus, and
thereby sustaining the injury which was the basis of her
action.

The bus driver, giving evidence at trial in November
1964, had no memory whatsoever of the bus having struck
any such object.

It was the plaintiff’s evidence that no one and particu-
larly not the driver Shane had given her any instructions
or advice or suggestion as to how she should occupy the
seat in the bus. Of course, this bus and for that matter no
other bus had any seat belts and there was no protection
- whatsoever to prevent the passengers on the rear seat of
the bus falling forward or in any other direction. The
passengers who sat in the seats at either side of the main
aisle, of course, were sitting only a very short distance
behind the seat of the row in front and if tossed forward or
upward by the motion of the bus had means of steadying
themselves by grasping the upholstered seat in front of
them or by grasping the arm rests, one being available to
each such passenger. Neither of these protections was
available to any passenger occupying this rear seat. In
addition, of course, the rear seat being at the end of the
bus body any motion of the bus upward due to unevenness
of the road would have its maximum effect there. The
seats on either side of the aisle were so arranged that the
occupant of each seat could place the back of the seat in a
sloping position and then the passenger occupying such
seat would recline in an angle which was said to be even as
much as 45 degrees, and yet be sitting in the seat facing
forward, so that a tossing motion would leave such pas-
senger able to protect himself in any of the fashions which
I have outlined. The passenger stretched along the rear
seat, that is, lying at right angles to the line of travel of
the bus, with no protection by way of arm rests or the
back of the seat in front of him, would be in the very
hazardous position of having no opportunity to protect
himself if the bus made a sudden stop or if the rear of the
bus were tossed in the air as it went over any kind of a
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198 bump in the road. In travel on a highway, the necessity of

RUCg etal. making a rapid decrease in the speed of the vehicle may
Coronar Occur on many occasions. No highway is so perfect that
LOACE  there may not oceur occasions when the vehicle receives a
Spence J. heavy bump when passing over the road such as will inevi-
—  tably cause passengers to be tossed around. In either of
those cases, the passengers in the seats to each side of the

aisle have a considerable measure of protection available to:

them. The passenger stretched out on the rear seat, as was

the plaintiff, has none.

This bus had been travelling all night from Ottawa to
New York City and was returning to Ottawa from New
York City by night. Such a course was not unusual. The
driver, Lewis Shane, swore that he had taken the trip
about ten times a year and that about half of those trips
had been night trips. A fellow passenger, Mrs. Warren,
giving evidence for the plaintiff swore that she had taken
seven such previous trips to New York and that they were
usually at night. One occupant after another of the bus
gave evidence that the lights were dimmed and that nearly
everyone in the bus appeared to be asleep. In short, it was
the regular course of the defendant Colonial Coach Ltd. to
encourage occupants of the bus during this all night trip to
recline and to sleep. The seats along the aisle were
designed to permit such reclining. The lights in the bus
were dimmed for this reason and it was the usual thing for
the passengers to board and then sleep or doze as the bus
drove through the night between the two cities.

The learned trial judge submitted to the jury the follow-
ing questions:

1. Were the injuries to the Plaintiff caused by any negligence on the
part of the Defendant Colonial Coach Lines Limited. Answer
“yeS” or l{noﬂ.

ANSWER: Yes.

2. If your answer to question one is “yes”, state fully in what such
negligence consisted.

ANSWER: The Defendant, Colonial Coach Limited was negligent in
not warning Ida Ruch of the hazard inherent in using the back
seats of the bus in a reclining position. This warning could have
been given by a suitable sign posted near the seats or by other
means.
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3. Were the injuries to the Plaintiff caused by any negligence on the
part of the Defendant’s driver, Lewis Shane? Answer “yes” or

“no”.
ANSWER: No.

4. If your answer to question three is “yes” state fully in what such
negligence consists.
ANSWER:

Therefore, the jury’s answers were that there was negli-
gence on the part of the defendant Colonial Coach Limited
and the jury outlined that negligence in their answer to
question 2 in the fashion I have set out. The jury, how-
ever, negatived any negligence on the part of the driver. The
allegations of the plaintiff that the driver drove negligently
and caused the vehicle to bump over some obstruction or
pothole in the road having thus been negatived by the jury
need not be further considered, and the sole question this
Court has to determine is whether the plaintiffs are enti-
tled to recover upon the jury’s answers to questions 1 and
2 on its finding against the defendant Colonial Coach
Limited. '

In the Court of Appeal, McGillivray J.A., giving the
reasons for judgment of the Court, accepted the grounds
for appeal cited by the appellant as follows:

4. The finding of negligence was not a proper one.

5. The finding of negligence made was not supported
by the evidence.

Although MecGillivray J.A. cited many English authori-
ties, I think it may be said that he relied on the decision of
the Court of Appeal for Ontario in Kauffman v. Toronto
Transit Commission®, as later affirmed in this Court in
[1960] S.C.R. 251. Although, of course, general principles
as enunciated in the reasons for judgment in that case are
applicable, the case must be understood as being one upon
the facts there in issue. Those facts were very different
from those which are present in this appeal. In the Kauff-
man case, the plaintiff had been a passenger on an escala-
tor in one of the local subway stations in Toronto and
immediately ahead of her was a man preceded by two

5119591 O.R. 197.
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boisterous youths. The latter engaged in some juvenile
horseplay with the result that they fell against the man
riding up the escalator behind them and then all three
tumbled against the plantiff with the result that the four
fell to the bottom of the escalator. The issues considered in
all Courts in the Kauffman case were the sufficiency of the
handrail on the side of the escalator and the necessity or
non-necessity of having a guard posted at each escalator. I
do not regard the circumstances in that case as having the
slightest resemblance to those in the present appeal, and I
am of the opinion that the question the Court must deter-
mine here is as to whether there should be liability upon
the carrier if that carrier provides equipment for overnight
travel, encourages sleeping and reclining during that over-
night travel, and then fails to warn passengers of the
danger of taking any such extremely hazardous position in
the vehicle as was occupied by the plaintiff in the present
case.

I am of the opinion that the liability of the carrier is
supported by some of the authorities to which MeGillivray
J.A. referred in his reasons. McGillivray J.A. quoted and
adopted Morden J.As judgment in the Kauffman case,
and that learned justice in turn relied on the words of Lord
Dunedin in Morton v. DizonS, at p. 809, as follows:

Where the negligence of the employer consists of what I may call a
fault of omission, I think it is absolutely necessary that the proof of the
fault of omission should be one of two kinds, either—to shew that the
thing which he did not do was a thing which was commonly done by
other persons in like circumstances, or—to shew that it was a thing which
was so obviously wanted that it would be folly in anyone to neglect to
provide it.

And then Morden J.A. continued at p. 203:

After quoting these words, Lord Normand said in Peris v. Stepney,
[1951] A.C. 367 at p. 382:—

The rule is stated with all the Lord President’s trenchant lucidity.
It contains an emphatic warning against a facile finding that a
precaution is necessary when there is no proof that it is one taken
by other persons in like circumstances. But it does not detract
from the test of the conduct and judgment of the reasonable and
prudent man.

6 [1909] S.C. 807.
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If there is proof that a precaution is usually observed by other
persons, a reasonable and prudent man will follow the usual practice
in the like circumstances. Failing such proof the test is whether the
precaution is one which the reasonable and prudent man would think
80 obvious that it was folly to omit it.

It is true that in the present case there was no proof
that a precaution such as warning signs or some other
means was used customarily in other examples of bus
travel, but even in the absence of any such evidence surely
the second test, as put by Lord Normand in Paris v. Step-
ney, quoted above, is whether the precaution is one which
the reasonable and prudent man would think so obvious
that it was folly to omit it as applicable. Surely the driver
of this bus, and surely the employees in the bus depot in
Ottawa before the first overnight trip had commenced, real-
izing that passengers almost inevitably would doze or sleep
as the bus proceeded during the night, should have warned
the passengers that they might recline safely in the seats
on either side of the aisle but that it was most dangerous
to lie along the unprotected rear seat. In my view, failure
to do so was failure to meet the standard of care set by
this Court in Day v. Toronto Transportation Commission’,
in the words of Hudson J. at p. 441:

Although the carrier of passengers is not an insurer, yet if an accident
occurs and the passenger is injured, there is @ heavy burden on the
defendant carrier to establish that he had used all due, proper and
reasonable care and skill to avoid or prevent injury to the passenger.

(The italicizing is my own.)

That statement was adopted by this Court in Harris v.
Toronto Transportation Commission®, per Ritchie J. at
p. 464.

I am further of the opinion that the respondent Colonial
Coach and its driver Shane could not rely on any employee
of Allan’s Travel Service to discharge the respondent’s
duty to warn its passengers of such a hazard.

Therefore, subject to what I shall say herein as to the
form of the pleadings, it would seem to me that the finding
of negligence as against the defendant Colonial Coach Lim-

7119401 S.C.R. 433. 8[1967] S.C.R. 460.
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1968 ited is the proper finding of negligence, that is, a finding

RUCJ;’; etal. of a breach of its duty toward its passenger the plaintiff

Ccémimr, Ida Ruch and that is fully supported by the evidence.
Loves I, The endorsement of the writ of summons issued by the

SpenceJ, Plaintiff reads as follows:

The plaintiffs claim from the Defendant damages representing per-
sonal injuries sustained by the Plaintiff, Ida Ruch, and out-of-pocket
expenses sustained by the Plaintiff, William Ruch. The Plaintiffs say that
the said damages were the result of the failure of the Defendant to carry
the Plaintiff, Ida Ruch, safely in one of its motor vehicles on a voyage
between the City of New York, in the State of New York and the City of
Ottawa, in the Province of Ontario. In the alternative, the Plaintiffs claim
is for negligence on the part of the operator of the said motor bus, in the
manner in which the said motor bus was being operated.

The plaintiffs in their statement of claim in paragraphs
4 and 5 said:

4, The female Plaintiff says, as the fact is, that the injuries which she
sustained which are more particularly hereinafter set forth, were
caused by the negligence of the operator of the bus acting within
the scope of his employment and whose negligence the Defendant
is responsible in law in that:

(a) He was operating the said bus at a high and improper rate of
speed ; ‘

(b) He was not keeping a proper lookout;

(c) He failed to apply his brakes in a timely and proper manner
or at all,

5. In the alternative, the Plaintiffs say that the Defendant was
guilty of a breach of its contract with the female Plaintiff for the
safe carriage of her in the said bus.

Counsel for the plaintiffs in his opéning remarks to the
jury said:

We expect to prove to your satisfaction that these injuries were
sustained on this bus and arose from the negligence of the Defendant
carrier and through the breach of this contract for safe carriage of Ida
Ruch. We will lead evidence of fellow passengers on the Colonial Coach
Lines bus to establish how that accident happened of which she sustained
her injuries and we have to show by a balance of probabilities, or a
preponderance of evidence, which His Honour will explain to you as a
matter of law, we have to show to you that the Defendant company is
fully responsible for those injuries sustained by the Plaintiff, Ida Ruch,
and we hope to show you by way of the evidence of the female Plaintiff
and her husband and some of the other witnesses I have indicated, she
has suffered substantial damages and we will ask you to award substantial
damages to hrer on the basis of the evidence led in this case.

Upon the jury returning the verdict which I have
outlined above, counsel for the plaintiffs moved for leave
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to amend the statement of claim by the addition of para-
graph 5(a). After some considerable argument, that
motion was allowed and the said para. 5(a) was added,
reading as follows:

5(a) In the further alternative, the Plaintiffs say that the
Defendant Colonial Coach Lines Ltd. was negligent in not warning its
passengers of the hazards inherent in using the back seats of its bus
i a reclining position.

That amendment was the subject of serious objection in
the Court of Appeal and again in this Court, and it was
said that the plaintiffs by such amendment were in effect
introducing a new cause of action and that such new cause
of action was in fact introduced after the limitation period
provided by the Ontario Highway Traffic Act had elapsed.

I am of the opinion that in view of the terms of the
endorsement on the writ of summons which I have quoted
above, the plaintiffs were not introducing any new cause of
action but were simply outlining a new particular of negli-
gence. The plaintiffs could not rely on para. 5 of the state-
ment of claim as originally delivered as that paragraph
alleges a contract of carriage between the plaintiffs and the
defendant and the contract was made between the plain-
tiffs and Allan’s Travel Service, which latter entity was not
a party to the action. I am of the opinion that the plain-
tiffs, therefore, require the allegation in the amendment to
the statement of claim wrought by para. 5(a) of the state-
ment of claim in order to be permitted to recover against
the defendant. It is true that that allegation was only
added after the verdict but it is difficult to see how the
defendant was in any way prejudiced. If the proof of the
allegation had depended on the production of evidence of
what was customarily done by way of warning then I am
ready to agree that it has not been clearly demonstrated

that the defendant had notice and opportunity to produce

such evidence. The fact was noted by McGillivray J.A. in
his reasons for judgment in the Court of Appeal for
Ontario. In my view, however, the defendant’s liability is
established not on the basis of what was customary in
other cases but on the basis of what was lacking was a
precaution which a reasonable and prudent man would
think so obvious that it was folly to omit it. Such a finding
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needed no demonstration by evidence and was in fact made
by the jury simply acting as persons of ordinary common
sense.

For these reasons, I would allow the amendment as did
the learned trial judge.

It is true that in this Court, counsel for the appellants
sought to put the appellants’ case on the basis of the maxim
res ipsa loquitur pointing out in the words of Hudson J. in
Day v. Toronto Transportation Commission, supre, what
was a heavy burden on the defendant carrier to establish
the use of the necessary skill and care and that the defend-
ant had failed to discharge such a burden. I am, however,
of the opinion that counsel for the respondent supplied an
adequate answer to that submission when he pointed to
the opening to the jury made by counsel for the plaintiffs
where the counsel did not purport to rely in any way on
the maxim and on the other hand assumed the burden of
proof. In Spencer v. Field,? Davis J. said at p. 42:

It is unnecessary for us in this case to consider whether or not that
doctrine has any application to this case. It is sufficient in our view to
observe that the case for the respondents was formulated in the pleadings
and developed at the trial as an action of negligence against the
appellant without any reference to the rule of res ¢psa logquitur. And the
case went to the jury, without any objection, on the basis of an action for
negligence in which the burden lay upon the respondents. That being so,
the respondents are not entitled upon an appeal to recast their case and
put it upon a basis which had not been suggested at the trial.

However, having come to the conclusion that the amend-
ment to the statement of claim was proper, I am of the
opinion that the plaintiffs are entitled to recover on the
basis of the negligence found by the jury and I would,
therefore, allow the appeal with costs in this Court and in
the Court of Appeal and restore the judgment of the
County court.

Appeal dismissed with costs, SPENCE J. dissenting.

Solicitors for the plaintiffs, appellants: Soloway, Wright,
Houston, Galligan & M cKimm, Ottawa.

Solicitors for the defendant, respondent: Gowling, Mac-
Tavish, Osborne & Henderson, Ottawa.

9[1939]1 S.C.R. 36.



SCR. SUPREME COURT OF CANADA [1969]1 119

D. R. JONES mr J. A MAHEUX| s
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HERMAN E. GAMACHE (Deman- i
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HERMAN E. GAMACHE (Deman-

deUT) o APPELANT;
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LE MINISTRE DES TRANSPORTS ,
, INTIME.
(Défendeur) ........ ...

EN APPEL DE LA COUR DE L’ECHIQUIER DU CANADA

Couronne—Pilote—Classement des pilotes—Poyvoir de Ulautorité de
pilotage de faire des réglements—Invalidité des réglements établissant
des classes de pilotes—Action en déclaration de nullité—Jugement,
dispositif, opinion sur questions secondaires—Compétence de la Cour
de VEchiquier—Assignation du Ministre des Transports—Fonction-
naire—Lot sur la marine marchande du Canada, S.R.C. 1952, c. 29—
Lot sur la Cour de UEchiquier, S8.R.C. 1952, c. 98, art. 29(c).

En juin 1960, les Réglements généraux de la circonseription de pilotage de
Québec ont été modifiés par un arrété du Gouverneur général en
conseil pour autoriser l’autorité de pilotage de la circonscription &
classer les pilotes au début de chaque saison de navigation, & les
affecter selon leur classe & des navires de dimensions plus ou moins
grandes et & déclasser ceux qui, de l'avis de I'autorité, sont incompé-
tents ou inaptes. Au mois d’avril 1966, le demandeur, qui détenait un
brevet de pilote dans la circonscription de pilotage de Québec depuis
1948, a été nommé dans la classe «A» par le défendeur Maheux, le
surintendant des pilotes de la circonseription. En juillet 1966, le
demandeur a été reclassifié pilote «B» sur linstance du défendeur
Jones qui était surintendant du pilotage au Ministére des Transports
pour le motif que sa conduite, lors d’une collision survenue en 1963,
avait été négligente bien qu’aucune sanction ne lui ait été imposée
par le ecommissaire qui avait tenu l'investigation.

Dans son action dirigée contre Maheux et Jones et, par amendement
subséquent, contre le Ministre des Transports en sa qualité d’autorité
de pilotage du district, le demandeur a attaqué la validité des
réglements en question. La Cour de I'Echiquier a maintenu Iaction
quant 3 Maheux et Jones, a prononcé linvalidité des réglements et,
alternativement, au cas ou l'établissement de classes serait valide,

*CoraMm: Le Juge en Chef Cartwright et les Juges Fauteux, Ritchie,
Spence et Pigeon.
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1968 a déclaré que le demandeur avait droit d'étre classé pilote <A».
Jo;;n’sJET Cependant l'action a été rejetée & I'égard du Ministre. A l'audition
MagEUX de l'appel, cette Cour a accordé au demandeur la permission de

v. former un contre-appel & l'encontre du rejet de laction contre le
GaMAacHB

Ministre, et le sous-procureur général du Canada, qui représentait
les appelants, a accepté de comparaitre pour le Ministre.

Arrét: L'appel et le contre-appel doivent étre accueillis.

Les dispositions de la Loz sur la marine marchande du Canada ont pour
effet de donner & tout pilote breveté un droit acquis permanent. Cette
loi ne permet pas & l'sutorité de pilotage de modifier ce droit en
établissant des classes de pilotes jouissant de droits inégaux dans une
circonseription de pilotage. Les réglements établissant ces classes sont
donc invalides.

L'action en déclaration de nullité des réglements é&tait de la compétence
de la Cour de PEchiquier. I! ne s'agit pas ici d’une question purement
théorique. Le demandeur subit dans l'exercice de sa profession des
restrictions importantes et préjudiciables comme conséquence directe
des réglements invalides qui lui sont appliqués.

Il faut retrancher du jugement la conclusion relative au classement du
pilote pour le cas ou l'établissement des classes serait valide.
L’opinion du juge sur cette question devait se trouver dans les
motifs non dans le dispositif.

L’action ne pouvait &tre dirigée, dans l'espéce, que contre le Ministre
des Transports. Une telle action doit &tre dirigée contre la personne
investie du pouvoir dont il s'agit de définir les limites. Ce pouvoir de
faire des réglements est attribué 4 l'autorité de pilotage qui, dans la
circonscription de Québec, est le Ministre des Transports, un
«fonctionnaires au sens du para. (¢) de larticle 29 de la Lot sur la
Cour de UEchiquier.

L’action ne pouvait é&tre intentée contre Jones. Rien ne démontre de
fagon satisfaisante qu'il ait des pouvoirs juridiques justifiant son
assignation comme défendeur dans une telle action. '

Quant & Maheux, n’étant pas chargé du classement des pilotes, il parait

douteux que lon puisse le considérer apte & répondre & laction en
déclaration de nullité.

Crown—Pilot—Classification of pilots—Power of Pilotage Authority to
make by-laws—Invalidity of by-laws establishing classes of pilots—
Action asking for a declaration of nullity—Judgment, conclusion,
opinton on secondary questions—Jurisdiction of the Exchequer Court
—Action against Minister of Transport—Officer—Canada Shipping
Act, RS8.C. 1952, ¢. 29—FEzxchequer Court Act, R8.C. 1952, c. 98,
8. 29(c). .

In June 1960, the General By-laws of the Quebec Pilotage Authority were
amended by order in Council so as to authorize the district pilotage
authority to grade the pilots at the commencement of each season of
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navigation, to assign them to vessels of various categories according 1968
to their grade and to reclassify pilots who, in the opinion of the y,ymsmr

authority, are incompetent or unsuitable. In April 1966, the plaintif Magrux
who had been a licensed pilot in the Quebec pilotage district since GAMii\.CHE
1948, was classified as a grade “A” pilot by the defendant Maheux, -
the district supervisor of pilots. In July 1966, the plaintiff was
reclassified as a grade “B” pilot at the instance of the defendant

Jones, the superintendent of pilotage in the Department of Transport,

on the ground that his conduet in a 1963 collision had been negligent

although he had not been penalized therefor by the investigation
Commissioner.

In his action against Maheux and Jones and, by subsequent amendment,
against the Minister of Transport in his capacity as the Pilotage
Authority for the district, the plaintiff contested the validity of the
by-laws in question. The Exchequer Court maintained the action as
against Maheux and Jones, declared the by-laws invalid and, alterna-
tively, on the assumption that the establishment of a system of
classes was wvalid, declared that the plaintiff was entitled to be
classified as a class “A” pilot. The action was dismissed as against the
Minister. At the hearing of the appeal, this Court granted leave to
the plaintiff to cross-appeal as to the dismissal of the action against
the Minister, and the Deputy Attorney General, who was representing
the appellants, agreed to represent the Minister.

Held: The appeal and the cross-appeal should be allowed.

Every licensed pilot acquires, by virtue of the provisions of the Canada
Shipping Act, a permanent vested right. The statute does not author-
ize the pilotage authority to modify this right by setting-up classes
of pilots having unequal rights in a pilotage district. The by-laws
setting-up these classes are invalid.

The Exchequer Court had jurisdiction to hear the action asking for a
declaration of nullity, This case does not deal with a theoretical
question. Important and prejudicial restrictions in the exercise of his
profession are inflicted upon the plaintiff as a direet consequence of
the application of the invalid by-laws.

The alternative conclusion respecting the plaintiff’s classification on the
assumption that classes were validly established must be struck
from the judgment. A judge’s opinion on such a question should be
expressed in his reasons only not in the formal judgment.

The declaratory action could only be instituted, in this case, against the
Minister of Transport. Such an action must be instituted against the
person who has the power the limits of which are to be defined. This
power to make the by-laws is given to the Pilotage Authority who, in
the pilotage district of Quebec, is the Minister of Transport, an
“officer” within the meaning of para. (¢) of s. 29 of the Ezchequer
Court Act.

The action could not be instituted against Jones. There is nothing in this
case to show properly that he had legal powers qualifying him as a
defendant in such an action.

91306—9
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As to Maheux, as he was not entrusted with the classifying of pilots, it
seems doubtful that he could be considered as qualified to defend a
declaratory action.

APPEAL and CROSS-APPEAL from a judgment of
Noél J. of the Exchequer Court of Canada®. Appeal and
cross-appeal allowed.

APPEL et CONTRE-APPEL d’un jugement du Juge
Noél de la Cour de I'Echiquier du Canada®. Appel et con-
tre-appel accueillis.

D. 8. Mazxwell, c.r., P. M. Troop and P. Coderre pour les
défendeurs, appelants

L. Langlois, cr. et R. Langlois pour le demandeur,
intimé.
Le jugement de la Cour a été rendu par

Lt Juge PigeoN:—L/intimé Herman E. Gamache est
pilote dans la circonscription de pilotage de Québec depuis
le 9 juillet 1948, date du brevet qui lui a été délivré par le
Ministre des Transports du Canada agissant en qualité
d’autorité de pilotage de cette circonscription. Suivant le
Réglement général de la circonscription établi par ce mi-
nistre le 30 janvier 1957, le principe général régissant
Paffectation des pilotes était le suivant (art. 15, par. 2):

Les pilotes sont normalement affectés selon la pratique en vigueur
pour la péréquation des voyages.

D'un autre cdté, sous le titre «Service spéeialy, on trouvait
entre autres les dispositions suivantes:

24 (1)—Tout pilote qui y consent peut étre nommé au service spécial
de toute ligne réguliére de navigation.
*  ox %

(8)—Les pilotes du service spécial sont astreints au tour de role,
déterminé par le Surintendant.

Le 2 juin 1960, par I'arrété 1960-756, le Gouverneur géné-
ral en conseil a approuvé trois modifications de ce Régle-
ment. La premiére ajoute a 'article 15, aprés le paragraphe
2, le suivant:

(2a) Les pilotes sont affectés aux navires de la facon suivante:

a) Pilotes de classe A, & tout navire quelles qu’en soient les
dimensions;

1119681 1 R.C. de I'H. 345.
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b) Pilotes de classe B, & tout navire dont la jauge ne dépasse pas
dix mille tonneaux;

¢) Pilotes de la classe C:

(i) moins dun an aprés Pobtention du brevet de pilote, & tout
navire d'une jauge d’au plus deux mille tonneaux;

(ii) pendant la deuxiéme année aprés I'obtention du brevet de
pilote, & tout navire d’une jauge d'au plus trois mille
tonnneaux;

(iii) pendant la troisiéme année aprés l'obtention du brevet de
pilote, & tout navire d’'une jauge d'au plus quatre mille
tonneaux.

La seconde remplace l'article 24 par des dispositions dont
Iessentiel est comme suit:

24(1)—Tout piloﬁe de la circonscription sera classé par D’Autorité
pilote de I'une des classes ‘A, B ou C et, au début de chaque saison de

navigation, l’Autorité publiera une liste des pilotes sur laquelle sera

indiquée la classe de chacun.
* k%

(5)—Tout pilote de classe A qui, de I'avis de I’Autorité, est incompé-
tent ou inapte peut &tre reclassé pilote de classe B par Autorité.

La derniére modification ajoute au texte fixant les droits de
pilotage ce qui suit:
(11) Un droit supplémentaire de vingt-cing dollars pour le pilotage

a) de tout navire d’une jauge de plus de dix mille tonneaux; et
b) de tout autre navire que I’Autorité peut désigner.

Des changements sans importance dans ce litige ont été
approuvés par U'arrété 1961-425.

I1 est admis que lorsque les modifications ont été décré-
tées, il y avait dans la circonscription 77 pilotes brevetés;
10 ont été mis dans la classe A et les autres, dans la classe
B. L’intimé était de ceux-la. Le 6 avril 1966, I'appelant
J. A. Maheux qui exercait les fonctions de surintendant des
pilotes de la circonscription, adressa au secrétaire trésorier
de la Corporation des pilotes du Bas-Saint-Laurent une
lettre se lisant comme suit:

Nous désirons vous informer que les Pilotes Olivier Paquet et H.-E.
Gamache ont été nommés dans la classe «A», en attendant d’autres
développements.

Le 27 avril, I'appelant D. R. Jones qui est surintendant
du pilotage au ministére des Transports, demandait &
Maheux de lui faire connaitre & quelle date I'intimé et un
autre pilote avaient été classés «A». Le renseignement lui
fut aussitét fourni en indiquant la date de la lettre
ci-dessus.

91306—93
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Le 5 mal, le capitaine Guy LaHaye, se décrivant comme
surintendant régional des pilotes, adressait de Montréal &
Jones un mémoire dans lequel il recommandait que l'in-
timé flit reclassifié «B» & cause de la collision entre le
Tritonica et le Roonagh Head. Le dossier fait voir que
cette collision survenue le 20 juillet 1963 a fait l’objet
d’'une «investigation formelles par le juge Smith et deux
assesseurs. Le rapport du commissaire est au dossier. On y
constate que 'intimé était pilote sur le Roonagh Head et a
été jugé négligent mais qu’aucune sanction ne lui a été
imposée en vertu de l'article 568 de la Lot sur la marine
marchande (ci-aprés désignée la «Lois).

Le dossier fait voir que le 8 juillet 1966, Jones a adressé
au capitaine LaHaye un mémoire contenant ce qui suit:

We concur with your action in reclassifying Mr. H. E. Gamache as a
grade B pilot, taking into account his action on the occasion of the
Tritonica-Roonagh Head collision.

Le 22 juillet, le capitaine LaHaye adresse 4 Maheux une
lettre ot 'on lit:

L’Autorité considére que M. H. E. Gamache soit reclassifié de la
catégorie A & B en raison de son comportement lors de Ia collision
Tritonica-Roonagh Head.

La-dessus, le 25 juillet, Maheux adresse & I'intimé la lettre

suivante:

Je recois, ce jour, instruction que le Ministére a, réétudié la liste que
j'ai fait parvenir en regard des classes de pilotes.

On m’informe que le Ministére n’approuve pas votre statut de pilote
classe «A» et que vous &tes, & partir d’aujourd’hui, classé dans la classe de
pilote «B>.

A partir de ce moment-13 l'intimé a été considéré pilote de
classe «B» et par conséquent affecté exclusivement au
pilotage de navires de dix mille tonnes ou moins.

Par son action en Cour de I’Echiquier I'intimé deman-
dait en premier lieu qu’il fit déeclaré qu’il avait droit d’étre
classé pilote «A» & compter du 6 avril 1966 et qu’au besoin
un bref de mandamus soit délivré & cette fin. Par amende-
ment il a ensuite demandé & la Cour que les arrétés en
conseil 1960-756 et 1961-425 soient déclarés invalides pour
excés de pouvoir. Par un autre amendement, celui qui était
alors Ministre des Transports a été joint comme défendeur
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en sa qualité d’Autorité de pilotage du district. L’admis-
sion de faits versée au dossier constate que la personne
ainsi assignée était bien le ministre des Transports et 'Au-
torité de pilotage au temps dont il s’agit.

Par le jugement qui nous est déféré en appel, la Cour de
PEchiquier’ a tout d’abord prononcé l'invalidité du para-
graphe 2a de larticle 15 et des paragraphes 1 et 5 de
Varticle 24 du Reéglement général de la circonscription de
pilotage de Québec comme ils ont été approuvés par les
arrétés en conseil 1960-756 et 1961-425.

Au fond, cette premiére conclusion est inattaquable. Le
pouvoir de faire des réglements attribué aux autorités de
pilotage par Particle 329 de la Loi est bien loin d’étre
illimité. On a méme pris la peine en le leur attribuant de
faire une réserve expresse des dispositions de la partie de la
Loi ou il se trouve ainsi que de celles de toute loi en
vigueur dans la circonseription.

Lorsque I'on examine les textes auxquels le législateur a
ainsi voulu que tout réglement fiit subordonné, on y trouve
des articles qui ont pour effet de donner & tout pilote
breveté un droit acquis permanent. En effet Particle 333
décréte que tout pilote qui a regu un brevet «peut le garder
en vertu et sous réserve des dispositions de la présente
Parties et ajoute qu’il «est pendant qu’il le garde un pilote
breveté ... de la circonscription & laquelle s’étend son
brevets. Dire qu’il est pilote breveté signifie qu’il jouit en
commun avec les autres pilotes brevetés du droit exclusif
de piloter des navires dans la circonseription. En effet, sauf
dans certaines circonstances trés spéeciales, ¢’est une infrac-
tion que de piloter un navire sans étre pilote breveté (art.
354 et 356). De plus, en vertu de I'article 345, le paiement
des droits de pilotage est obligatoire sauf les execeptions
prévues aux articles suivants. Ensuite, il faut signaler que
la Loi prévoit expressément aux articles 336 & 339 la
déchéance du brevet, I'dge de retraite et le droit de renou-
vellement & payer annuellement. Aux articles 368 4 372 on
trouve des dispositions relatives aux infractions et peines
et, dans certains cas, il est prévu qu’advenant déclaration

1719681 1 R.C. de I'E. 345.
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de culpabilité Tautorité de pilotage peut suspendre ou
annuler le brevet du pilote. Enfin, comme on l'a déja
indiqué, au cas de sinistre, l'article 568 permet & la Cour
d’annuler ou suspendre un brevet de pilote si au moins un
des assesseurs se rallie & cette conclusion, mais il y a droit
d’appel de cette décision (art. 576, par. 3).

On voit qu'indubitablement un brevet de pilote donne
naissance & des droits protégés par la loi et qui, au regard
d’une législation nouvelle, devraient étre considérés comme
des droits acquis de telle sorte que le Parlement lui-méme
ne serait pas présumé y porter atteinte & moins que l'in-
tention de le faire soit clairement exprimée. Suivant un
principe d’interprétation bien connu, toute nouvelle législa-
tion devrait étre interprétée si possible de fagon & respecter
ces droits acquis. Le méme principe doit étre appliqué dans
Pinterprétation des dispositions qui permettent de faire des
réglements. De méme que 1’on ne doit pas présumer qu’une
loi nouvelle est destinée & porter atteinte & ces droits, on ne
doit pas présumer que le Parlement a entendu autoriser
Yautorité de pilotage a le faire. D’ailleurs, le Parlement a
pris la peine de le dire expressément. /

Peut-on trouver un texte ayant clairement pour - effet
d’autoriser Pautorité de pilotage & faire un tel réglement?
Le seul texte que 'on ait invoqué devant nous c’est cette
partie du paragraphe f) de larticle 329 de la Loi qui
permet d’«établir des réglements concernant la gouverne
des pilotes ...»; en anglais: «make regulations for the
government of pilotss. Dans 'une ou lautre langue, ce
texte ne vise que la conduite des pilotes. Littré définit
«gouverney: «ce qui doit servir de régle de conduite dans
une affaires. «Government» a plus d’un sens mais dans le
contexte il est clair qu’il est pris dans celui que le Shorter
Oxford English Dictionary indique en second lieu: «the
manner in which one’s action is governeds.

On nous a signalé que le paragraphe n) (remplacé par
Tarticle 12 de la loi de 1956, 4-5 Eliz. II, ch. 34) attribue &
Pautorité de pilotage le pouvoir suivant: «limiter la
période de validité de tout brevet accordé & un pilotes.
Cela ne signifie point que P'autorité peut réduire & volonté
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la durée de validité des brevets déja accordés. Le texte
interprété comme il se doit & la Iumiére de la présomption
contre toute atteinte aux droits acquis permet seulement
un réglement en vertu duquel des brevets pour un temps
limité seront & l'avenir délivrés au lieu du brevet perma-
nent prévu par la Loi. 11 faudrait un texte explicite pour
permettre de réduire la durée des brevets en vigueur. La
décision de cette Cour dans Le Procureur Général du
Canada ¢. La Compagnie de Publication La Presse, Ltée®
n’implique pas une négation du principe de la non-
rétroactivité. Ce qui a été décidé c’est que, vu la nature du
droit octroyé par un permis de poste privé de radiodiffu-
sion, le pouvoir attribué au Gouverneur général en conseil
de modifier I’honoraire exigible peut valablement &tre
exercé pendant 'année en cours. Le juge Abbott dit & la
page 77:

In view of the nature of the right held by a person licensed to
operate a private commercial broadcasting station, I am of opinion that

the Governor in Council can validly increase or decrease the fees payable
by such a licensee at any time during the currency of the licence.

Il 'y a aucune analogie entre les deux situations. Iei nous
sommes en présence de droits acquis depuis longtemps
consacrés par législation et auxquels il ne peut étre porté
atteinte que d’une facon également prévue. D’aprés la Loi,
le commissaire faisant enquéte sur un sinistre maritime ne
peut suspendre ou révoquer un brevet de pilote qu’a des
conditions prescrites et il y a appel de cette décision. Par le
réglement contesté le pilote serait exposé & voir son classe-
ment modifié par décision administrative sans formalité,
sans recours et les conséquences de ce changement de classe
pourraient &tre presque aussi graves qu’une révocation, car
si Von peut faire des classes & volonté, rien n’empéche d’en
faire une qui restreigne un pilote & une activité
insignifiante.

I1 faut done dire que la Loi ne permet pas & l'autorité de
pilotage de modifier les droits découlant du brevet de pilote
en établissant des classes de pilotes jouissant de droits
inégaux dans une circonscription.

2119671 R.CS. 60, 66 D.T.C. 5492, 63 D.L.R.(2d) 396.
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Cette premiére conclusion dispense évidemment d’exami-
ner les autres questions faisant I'objet du litige car, si le
réglement établissant des classes est invalide, on ne peut
pas rechercher dans quelle classe 'intimé doit étre placé.
Sous ce rapport le jugement de la Cour de I'Echiquier doit
étre modifié. En effet, aprés avoir déclaré l'invalidité de
deux dispositions du réglement, le savant juge a accordé
une conclusion relative au classement du pilote pour le cas
ou l'établissement des classes serait valide. Méme s'il est
possible qu'un jugement soit modifié en appel, la cour qui
le rend doit le rédiger en forme définitive. Le demandeur
peut bien présenter des conclusions alternatives mais le
juge qui statue sur la demande doit choisir selon son
opinion sur le droit et sur les faits et il ne peut pas
admettre de conclusions contradictoires. Cela ne veut pas
dire qu’il doit s’abstenir d’exprimer son opinion sur des
questions qu’il n’est pas rigoureusement nécessaire de tran-
cher. Au contraire, il est généralement désirable qu'il le
fasse car il est souvent trés commode pour une cour d’appel
d’avoir Pavis du juge de premiére instance sur ces ques-
tions-13. Ainsi, lorsqu’une action en dommages a été rejetée
parce que le juge de premiére instance en est venu & la
conclusion que la responsabilité n’était pas prouvée, la
Cour d’Appel qui en vient & une conclusion contraire sur ce
point-13 a grand avantage & trouver dans le dossier une
estimation du préjudice faite par le tribunal qui a recueilli
la preuve. Cependant, cette estimation, tout comme une
conclusion alternative, ne doit pas se trouver dans le dispo-
sitif du jugement.

11 faut maintenant signaler que la demande en Cour de
IEchiquier a été tout d’abord dirigée contre deux défen-
deurs, (les appelants) déerits comme suit:

D.-R. JONES, as Superintendent of Pilotage, pursuant to Part VI of the
Canada Shipping Act, residing and domiciled at Ottawa, Province of
Ontario, '

AND

J-A. MAHEUX, as local Supervisor of Pilots for the Quebec Pilotage
District, pursuant to Part VI of the Canada Shipping Act, residing
and domiciled at Quebec, Province of Quebec.

Du consentement des parties, on a ultérieurement apporté
la modification suivante:

J. W. PICKERSGILL, in his capacity as- Pilotage Authority pursuant to
section 327 of the Canada Shipping Act (is) added as co-defendant.
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Dans les trés longues notes de jugement de la Cour de
I'Echiquier (une cinquantaine de pages), on ne voit pas
trés bien pour quel motif 'action déeclaratoire a été accueil-
lie contre les deux fonctionnaires et rejetée sans frais &
I'égard du ministre. En effet, aprés avoir exposé les motifs
pour lesquels le réglement est invalide, le juge passe immé-
diatement & l'examen de la validité du déclassement de
I'appelant dans I’hypothése ol le réglement serait valide.
Ce n’est qu’aprés cela qu’il en vient & parler de la préten-
tion que le ministre des Transports ne serait pas «un fone-
tionnaire de la Couronne» («an officer of the Crown») au
sens du paragraphe (¢) de Tarticle 29 de la Lo: sur la
Cour de UEchiquier, S.R.C. 1952, c. 98. Ayant fait mention
de la décision en ce sens du président dans Pouliot c. Le
Ministre des Transports®, il cite un long passage du juge-
ment du juge Angers dans Gariépy c. Le Roit, ol comme
dans Harris H. Himmelman c¢. Le Roi®, on dit qu’en
tant qu’autorité de pilotage, le ministre est un fonection-
naire de la Couronne. Cependant, il exprime ensuite P'avis
qu’il n’a pas besoin de se prononcer sur cette question
parce qu’il a été prouvé qu’en fait le ministre n’a jamais
lui-méme participé au classement ni au déclassement de
Iappelant. C’est apparemment pour ce motif 1ié & la con-
clusion alternative et non & la conclusion principale, que
Paction quant & lui est rejetée mais sans frais.

Afin que la question principale qui est de grande impor-
tance puisse &tre jugée en tout état de cause, la Cour a, lors
de l'audition, accordé & 'appelant la permission de former
un contre-appel & encontre du rejet de I'action contre le
ministre des Transports. La-dessus, le sous-procureur géné-
ral du Canada qui représentait les appelants & ’audition a
aceepté de comparaitre pour le ministre sur ce contre-
appel. Il n’est peut-étre pas hors de propos de signaler qu’il
est conforme & la tradition britannique que de collaborer
ainsi & une procédure destinée 3 faciliter la décision d’un
litige intéressant le gouvernement. Dans Dyson v. Attor-
ney General®, Farwell L.J. dit & la page 424:

I will quote the Lord Chief Baron in Deare v. Attorney General (1 Y.
& C. Ex. at p. 208): “It has been the practice, which I hope will never be

819651 1 R.C. de I'E. 330, [1965] R.P. 49. .
419401 2 DLR. 12. 5[1946] R.C. de I'E. 1.
6[1911] 1 K.B. 410, [1912] 1 Ch. 158.
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discontinued, for the officers of the Crown to throw no difficulty in the
way of proceedings for the purpose of bringing matters before a Court of
justice when any real point of difficulty that requires judicial decisior has
occurred”.

I1 faut done voir maintenant si la déclaration de nullité
du réglement est de la compétence de la Cour de I'Echi-
quier et, dans Vaffirmative, contre quelle personne elle peut
étre prononcée.

C'est dans l'affaire Dyson que le principe de I'action en
déclaration de la nullité d’une ordonnance gouvernemen-
tale a été consacré. Il est inutile de citer les arréts ulté-
rieurs car cette Cour I'a admis plus d’une fois, notamment
dans L’Alliance des Professeurs catholiques de Montréal c.
La Commission des Relations ouvriéres de Québec’. Con-
trairement & ce que l'on semble croire en certains milieux,
Parrét subséquent dans Saumur ¢. Le Procureur Général de
la Province de Québec® n’implique pas la négation de
I'existence de ce recours. En effet, le juge en chef au nom
du tribunal a dit: (& la page 259)

Ce qui importe de retenir dans la présente cause c’est que l'action
déclaratoire n’existe pas, sauf en quelques cas isolés. Il est done impossi-
ble, dans le droit de Québec, d’instituer une action comme celle qui I'a
été, ou l'op demande au tribupal, sans qu'il y ait de litige et sans
qu'aucun droit ne soit 1ésé, de déclarer inconstitutionnelle une loi de la
Législature.

J’ai souligné les mots «sauf en quelques cas isoléss. Ils font
voir que l'on n’a pas mis de c6té arrét antérieur rendu
dans un cas ou il y avait litige et que ce que 'on a décidé
dans la derniére cause c’est que l’action ne peut pas &tre
accueillie quand la question est purement théorique. Dans
le cas présent, il est évident que ce n’est pas la situation:
Pintimé subit dans I’exercice de sa profession de pilote des
restrictions importantes et préjudiciables comme consé-
quence directe du réglement invalide qui lui est appliqué.

Il faut maintenant se demander contre qui cette action
pouvait étre valablement dirigée. Dans l'affaire Dyson, il
s'agissait d’'un rapport exigé par les Commissioners of

7119531 2 R.C.8. 140, 107 C.C.C. 183.
819641 R.CS. 252, 45 D.L.R. (2d) 627.
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Inland Revenue. Clest I’Attorney-General qui a été assigné
parce que depuis des siécles en Angleterre, I'usage veut que
I'on procéde ainsi. Cozens-Hardy M.R. dit: (& p. 415)

It has been settled for centuries that in the Court of Chancery the
Attorney-General might in some cases be sued as a defendant as repre-
senting the Crown, and that in such a suit relief could be given against the
Crown. Pawlett v. Attorney-General (Hardres’ Rep. 465) is a very early
authority on this point. Laragoity v. Attorney-General (2 Price, 172) is a
case where this matter was a good deal discussed. In Deare v. Attorney-
General (1 Y. & C. Ex. 197) the Attorney-General demurred to such a
bill. Lord Abinger (Ibid. at p. 208) said: “I apprehend that the Crown
always appears by the Attorney-General in a Court of justice, especially
in a Court of Equity, where the interest of the Crown is threatened.
Therefore a practice has arisen of filing a bill against the Attorney-Gen-
eral, or of making him s party to a bill, where the interest of the Crown
is concerned,” and the demurrer was overruled.

Lorsqu’il s’agit de faire prononcer la nullité d’un régle-
ment fait par une autorité gouvernementale autre que le
gouvernement lui-méme, on ne voit pas bien pourquoi l’ac-
tion en déclaration de nullité ne pourrait &tre dirigée con-
tre la personne investie du pouvoir dont il s’agit de définir
les limites. Dans Healey v. Minister of Health®, Denning
L.J. dit: (& p. 237)

. . .the Queen’s courts can grant declarations by which they pronounce on
the validity or invalidity of the proceedings of statutory tribunals.”

Ici il importe de noter que le pouvoir de faire les régle-
ments n’est pas attribué au gouverneur général en conseil
mais bien & Pautorité de pilotage. Il est vrai que la Loi
requiert I'approbation du gouverneur général en conseil
mais il est bien évident que cette approbation ne saurait
valider un réglement invalide pour excés de pouvoir et
celui-ci reste 'acte de Pautorité qui U'a fait.

L’autorité de pilotage pour la ecirconscription de Québec
étant le Ministre des Transports, il faut maintenant se
demander si un ministre peut &tre assigné en Cour de
I’Echiquier en vertu du paragraphe (c) de Particle 29 de la
loi qui la régit. Ce paragraphe se lit comme suit dans les
deux versions:

¢) dans tous les cas ol une demande est faite ou un recours est
cherché contre un fonctionnaire de la Couronne pour une chose
faite ou omise dans l'accomplissement de ses devoirs comme tel;

9119551 1 Q.B. 221.
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c) in all cases in which demand is made or relief sought against any
officer of the Crown for anything done or omitted to be done in
the performance of his duty as such officer.

Dans Pouliot ¢. Le Ministre des Transports®, le président
de la Cour de I'Echiquier, citant Belleau c. Le Ministre de
la Santé Nationale et du Bien-Etre®, a déclaré qu’'un
ministre n’était pas un fonctionnaire de la Couronne au
sens de cette disposition disant que cette expression ne
g’'applique qu’aux fonetionnaires que 'on désigne habituel-
lement en anglais comme «eivil servantsy. |

A ce sujet, il faut tout d’abord faire observer que la
disposition dont il s’agit a été originairement décrétée en
1887 par l'article 17 de la loi 50-51 Viectoria, chapitre 16.
Dans le texte primitif qui n’a fait 'objet d’aucune modi-
fication décrétée par le Parlement, Pexpression employée
dans la version francaise est «officier de la Couronnes.
C’est dans la préparation des Statuts Revisés du Canada
1927 que le mot «fonctionnaire» a été substitué au mot
«officier». Il est bien évident que cela a été fait par la
Commission de revision uniquement dans l'intention de
corriger 1a loi sous le rapport du langage comme le permet-
tait Particle 3 de la Loi concernant les Statuts Revisés du
Canada (14-15 Geo. V, ch. 65) et il faut tenir compte de
Particle 8 de la méme loi d’aprés lequel les Statuts Revisés
doivent étre interprétés «a titre de refontes.

Au surplus, il faut observer que le mot «fonctionnaire»
n’a pas nécessairement le sens de «civil servants. C'est bien
celui que présentement l’on donne ordinairement & ce mot.
Néanmoins, il est indubitable qu’au sens premier de cette
expression, les ministres sont des fonctionnaires car ils
remplissent une fonetion publique. On peut noter qu’ils
sont ainsi désignés dans une loi de la législature du Québec
originairement déerétée quelques années avant l'article 29,
savoir la Loi de Pexécutif (45 Vietoria, e. 2, art. 2). A la
méme époque une autre loi du Québec (48 Victoria, c. 6,
art. 2) décrétait que «le procureur général et le solliciteur
général. . .sont les officiers reconnus de la couronne et men-

10[1965] 1 R.C. de V'E. 330, [1965] R.P. 49.
1171948] R.C. de V'E. 288, [1948] 2 D.L.R. 632.
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tionnés dans l'article 19 du code de procédure civiles. Cet
article du code de 1867 dit:

19. Personne ne peut plaider avec le nom d’autrui, si ce n’est le
gouverain par ses officiers reconnus ...

19. No person can use the name of another to plead, except the
crown through its recognized officers ...

Il y a plus que cela. Dans le méme volume des statuts du
Canada (50-51 Victoria) qui renferme la loi par laquelle
Particle 29 a été originairement déerétée, on trouve au
chapitre 14 ce qui suit:

1. Le Gouverneur en conseil pourra nommer un fonctionnaire, qui
sera appelé «Le Solliciteur général du Canada», et qui aidera au ministre
de la Justice ...

1. The Governor in Council may appoint an officer, who shall be
called “The Solicitor General of Canada”, and who shall assist the
Minigter of Justice ...

Le solliciteur général du Canada n’est sirement pas un
«civil servanty et cependant on l'appelle en francais <un
fonctionnaires, en anglais «an officers. Voild qui parait
tout & fait décisif. Rien n’indique qu’au chapitre 16 le mot
«officer> devrait avoir un sens différent de celui qu’il a au
chapitre 14. On voit trés bien maintenant comment la
Commission de revision de 1927 a été amenée & substituer
dans la version francaise du chapitre 16 le mot
«fonctionnaires au mot «<officiers, «dans lintérét de
l'uniformités selon que le lui prescrivait la loi régissant la
refonte.

Ces textes ne sont pas les seuls ot le mot «fonctionnaire»
g'applique aux ministres comme aux subalternes. Dans
Sommers c. La Reine'?, cette Cour a statué qu’un ministre
d'un gouvernement provincial est un «fonctionnaires
(«officialy) au sens de larticle 158 (par. 1(e)) de I’ancien
Code criminel, comme au sens de la loi 46 Victoria, chapi-
tre 32 ou la version anglaise utilise le mot «officers. On y a
signalé que les paragraphes I et m de l'article 31 de la Loi
d’interprétation (S.R.C. e. 158) impliquent qu’un ministre
de la Couronne est un fonctionnaire («officer») tout
comme la Loi sur la transmission de la ecouronne (S.R.C.

12[19591 R.CS. 678, 31 C.R. 36, 124 C.C.C. 241.
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¢. 65). On a également relevé ’emploi du mot «official»
appliqué aux ministres du gouvernement provincial dans le
«Constitution Act> de la Colombie-Britannique ou, depuis
1897, on V'avait substitué au mot «officers utilisé dans le
texte primitif de 1871. Il n’a pas alors été nécessaire de se
prononcer sur le bien-fondé des décisions de la Cour de
I’Echiquier dans Belleau c¢. Le Ministre de la Santé
Nationale et du Bien-Etre®® et dans MacArthur c. Le Roi*t,
on a seulement fait observer qu’il s’agissait de cas ou il avait
paru possible de restreindre le sens du mot.

En effet, si Pon recherche au dictionnaire le sens de
Pexpression «officer of the Crowns, il est impossible de ne
pas y faire entrer les ministres. Ils sont essentiellement les
«grands officiers de la Couronne» pour employer une
expression que l'on trouve dans Littré. Dans le grand dic-
tionnaire Oxford, on trouve comme deuxiéme définition
d’<«officers:

2. One who holds an office, post or place. a. One who holds a publie,
civil, or ecclesiastical office, a servant or minister of the king.

Des nombreux exemples qui suivent cette définition, deux
sont spécialement & retenir. I1 y a tout d’abord un passage
d’un ouvrage écrit vers 1430 par Sir John Fortescue, The
governance of England:

De grete officers of de lande, as chaunceler, tresaurer, and prive seell.

Il y a ensuite une phrase tirée de Stubbs, Constitutional
History (1874):

The great officers of the household. . . furnish the king with the first
elements of a ministry of state.

I1 faut donc conclure que les ministres sont des
«fonctionnairesy (<«officersy) au sens du paragraphe (¢) de
Particle 29. Précisons que cela ne veut pas dire que cette
disposition permet linstitution de toute espéce de pour-
suite contre eux car, pour qu’elle recoive son application,
il faut que, par ailleurs, on ait droit d’exercer un recours
contre eux, et cette absence de recours justifie au fond la
plupart des décisions ot 'on a refusé de les considérer visés

13 [1948] R.C. de I'E. 288, [1948] 2 D.L.R. 632.
14119431 RC. de I'E. 77.
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par le paragraphe (c¢) de I'article 29. Cette conclusion sur
le sens de la disposition juridictionnelle dispense d’exami-
ner le bien-fondé de la distinction entre les recours contre
le ministre en tant que ministre et les recours contre lui en
tant qu’autorité de pilotage.

Il reste cependant & considérer si I'action en déclaration
de nullité du réglement pouvait étre intentée contre Jones
et Maheux. Le premier est décrit comme «Surintendant du
pilotages. C’est une fonction dont il n’est mention ni dans
la partie VI de la Loi ni dans le réglement de la circons-
cription. La preuve qui s’y rapporte est trés peu satisfai-
sante car elle consiste uniquement en des réponses & certai-
nes questions lors d’un interrogatoire préalable. Quoique le
dossier conjoint ne I'indique pas, celui de la cour de pre-
miére instance fait voir que quelques-unes seulement de ces
questions et réponses ont été mises en preuve lors de I'au-
dition devant le tribunal. Il suffit de dire que rien ne
démontre de facon satisfaisante que cette personne ait des
pouvoirs juridiques qui justifient son assignation comme
défendeur dans une action en déclaration de nullité du
réglement.

Pour ce qui est de I'autre appelant, Maheux, la situation

est un peu différente car, & titre de personne exercant les .

fonctions de Surintendant des pilotes de la circonseription,
il est investi par le réglement de pouvoirs importants.
Ainsi, l'article 3 lui attribue la direction des pilotes. Cepen-
dant, ce n’est pas lui qui était chargé du classement par le
réglement invalide. Il était seulement chargé d’y donner
effet dans V’affectation des pilotes. A 'égard du classement,
sa fonction était done subalterne et, cela étant, il me parait
douteux que l’on puisse le considérer comme apte 4 répon-
dre & l'action en déclaration de nullité quoique, par ail-
leurs, cette déclaration le concerne au plus haut point dans
Vexercice de ses fonctions. Il n’est pas nécessaire de tran-
cher cette question car, comme Singleton L.J. 1’a dit dans
Barnard v. National Dock Labour Board®:

It is a matter for the discretion of the court, and that discretion
should be used sparingly.

1519531 2 QB. 18 & 38, [1953]1 1 All E.R. 1113.
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Comme le juge de premiére instance il me parait que, dans
les circonstances, le demandeur doit recouvrer ses frais du
défendeur contre lequel il réussit.
Sur le tout, il me parait qu’il y a lieu d’accueillir I'appel
et le contre-appel aux fins suivantes:
1° Retrancher du jugement le paragraphe 2 relatif au
classement de V'intimé dans ’hypothése de la validité des
dispositions du réglement déclarées invalides par le para-
graphe 1;
2° Supprimer I'adjudication des frais contre les défen-
deurs Jones et Maheux;

3° Rejeter I'action sans frais & 1'égard des défendeurs
Jones et Maheux; '

4° Adjuger la totalité des dépens en Cour de 1’Echi-
quier contre le Ministre des Transports.

Pour ce qui est des dépens en cette Cour, il me parait
qu’ils doivent étre accordés en entier & 'intimé sur 'appel
principal vu que le dispositif essentiel du jugement est
confirmé, mais il n’y a pas lieu de lui en accorder sur le
contre-appel.

Appel et contre-appel accuerllis.

Procureur des défendeurs, appelants: D. S. Mazwell,
Ottawa.

Procureurs du demandeur, intimé: Langlois & Langlots,
Québec.
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THE BOARD OF [NDUSTRIAL 1968
RELATIONS OF THE PROVINCE *Feb. 19,20
OF ALBERTA and SHEET METAL L —
AUTO BODY, MOTOR MECHAN- APPRIIANTS;

ICS, AND ALLIED PRODUCTION
WORKERS, LOCAL NO. 414, ED-
MONTON, ALBERTA ...........

AND

STEDELBAUER CHEVROLET
OLDSMOBILE LTD. ............

RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Labour relations—Certification of appellant union as bargaining agent—
Error of law by Board of Industrial Relations on face of record—
Application by way of certiorari to quash certificate—The Alberta
Labour Act, RS.A. 1955, c. 167.

An application was made to the Alberta Board of Industrial Relations
to secure certification of the Sheet Metal Workers’ International
Association, Local 414, as bargaining agent for a unit of employees
of the respondent company. After a hearing before the Board it
certified, not the applicant, but the appellant union, as bargaining
agent for the unit in question. Objection was taken by the respondent
before the Board to certification because, tnter alia, none of the
employees in the proposed unit was properly eligible for membership
in the Sheet Metal Workers’ International Association in view of the
definition of the trade jurisdiction of that union, contained in its
constitution. An application, by way of certiorari, to quash the
certificate issued by the Board was refused by the trial Judge. The
respondent’s appeal from the trial Judge’s decision was allowed by the
Appellate Division of the Supreme Court of Alberta. The Board and
the appellant union then appealed to this Court.

Held: The appeal should be dismissed.

There was no privative section in The Alberta Labour Act, RS.A. 1955,
c. 167, giving to the Board exclusive jurisdiction to determine all
questions of fact and law and prohibiting removal of proceedings
into any Court by certiorari. A review of the proceedings of an
administrative Board by way of certiorari could be made, not only,
on a question of jurisdiction, but also in respect of an error of law
on the face of the record, even though the error did not go to
jurisdiction.

In the instant case there had been an error of law. The Act contemplated
that a trade union, to be a proper bargaining agent, must be one
whose objects and membership requirements are in harmony with
the interests of the employees in the proposed unit and which permit

*PresENnT: Abbott, Martland, Hall, Spence and Pigeon JJ.
91307—1
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them to become members of it. Where the Board erred was in con-
struing the constitution of the applicant union as permitting its
general president to authorize the international organizer to organize
a local union, .., the appellant union, to take in classes of workers
not included in the general classification defined in the constitution
of the applicant union.

Accordingly, there having been an error of law by the Board, which
error appeared on the face of the record, the certification order
could be quashed.

[R. v. Northumberland Compensation Appeal Tribunal, Ex p. Shaw, [1951]
1 KB. 711, affirmed [1952] 1 K.B. 338, applied; Baldwin & Francis
Litd. v. Patents Appeal Tribunal, [1959]1 A.C. 663; R. v. Nat Bell
Liquors Litd., [1922] 2 A.C. 128, referred to.]

APPEAL from a judgment of the Supreme Court of
Alberta, Appellate Division?, allowing an appeal from a
judgment of Dechene J., dismissing an application by way
of certiorari to quash a certificate of the Alberta Board of
Industrial Relations. Appeal dismissed.

W. 8. Ross, Q.C., and D. A. Stewart, for the appellants.
John C. Prowse and William A. Wiese, for the respondent.
The judgment of the Court was delivered by

MarTLAND J.:—This is an appeal from a judgment of the
Appellate Division of the Supreme Court of Alberta® which
allowed the respondent’s appeal from the decision of the
learned trial judge, who had refused the respondent’s appli-
cation, by way of certiorari, to quash a certificate of the
Alberta Board of Industrial Relations issued on August 10,
1965. The certificate certified the appellant, Sheet -Metal
Auto Body, Motor Mechanics, and Allied Production
Workers, Local No. 414, Edmonton, Alberta (hereinafter
referred to as ‘“the appellant union”), as bargaining agent
for a unit of employees of the respondent comprising “All
employees of the Company with the exception of office
workers, salesmen and supervisory personnel.” The judg-
ment of the Appellate Division quashed this certification.

The facts are not in dispute. An application was made
in June, 1965, to the Board of Industrial Relations (herein-
after referred to as “the Board”) to secure certification of
the Sheet Metal Workers’ International Association, Local
414, as bargaining agent for the employees of the respond-

1(1967), 59 W.W.R. 269, 61 D.L.R. (2d) 401.
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ent in the unit above described. After a hearing before Eﬁf

the Board it certified, not the applicant, but the appellant Avsrrra
union, as bargaining agent for that unit. Objection was 11]3:3:‘;;);1.
taken by the respondent before the Board to certification Rerarions

because, inter alia, none of the employees in the proposed etv'fl'
unit was properly eligible for membership in the Sheet StEpELBAUER

. . N . N EVROLET
Metal Workers’ International Association in view of the Oupsaosns

definition of the trade jurisdiction of that union, contained L™
in its constitution. Martland J.

Section 105 of The Alberta Labour Act, R.S.A. 1955, c.

167, requires each trade union and each branch or local of
a trade union to file with the Minister of Industries and
Labour a duly certified copy of its constitution, rules and
by-laws.
" Section 55(1) (b) defines a “bargaining agent” as a trade
union that acts on behalf of employees in collective bar-
gaining, or as a party to a collective agreement with their
employer.

Section 55(1)(j) defines a trade union as meaning

an organization of employees formed for the purpose of regulating rela-
tions between employers and employees which has a written constitution,
rules or by-laws setting forth its objects and purposes and defining the
conditions under which persons may be admitted as members thereof and
continue in such membership.

Section 61 requires the Board, upon receipt of an applica-
tion for certification of a bargaining agent, to inquire into
whether the trade union that claims to have been selected
by a majority of the employees in a unit is a proper bar-
gaining agent.

Section 63 of the Act provides as follows:

63. If the Board is satisfied

(a) that the applicant for certification as a bargaining agent is a
proper bargaining agent,

(b) that the unit of employees is an appropriate unit for collective
bargaining, and

(c) that a majority of the employees in the unit have selected the
applicant to be a bargaining agent on behalf of the employees of
the unit
(i) by membership in good standing according to the constitution

and by-laws of the applicant or by having applied for mem-
bership and by having paid the initiation fee required by the
constitution and by-laws of the applicant on or not longer
than three months before the date of the application for
certification was made, or

91307—13
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(i1) by the result of a vote conducted or supervised by the Board,
of those who were employees in the unit on the date the
application was made or such other date as may be fixed
by the Board, '

the Board shall certify the applicant to be a bargaining agent on behalf
of the employees in the unit, but if the Board is not satisfied in respect
of any of the matters set out in clauses (a) to (¢) the Board shall
refuse to certify the applicant.

The return filed by the Board to the certiorari proceed-
ings, in compliance with Rule 865 of the Alberta Rules of
Court, which requires the return to include all papers or
documents touching the matter, included the minutes of
its own meetings, the Constitution and Ritual of the Sheet
Metal Workers’ International Association and Affiliated
Local Unions, its certificate certifying the appellant union
as bargaining agent and its reasons for decision in the case
of the appellant and Turnbull Motors Ltd., which dealt
with the same issue as had been raised in the present pro-
ceedings and which, in substance, represented the reasons
for its decision in the present case.

Dealing with the issue raised by the respondent that the
Sheet Metal Workers’ International Association, the union
which was the applicant for certification before the Board,
had no jurisdiction to accept the employees in the unit as
members, because they were all mechanics and not body
repair men, the learned trial judge said this:

In dealing with the question raised in the first ground of objection
the return to the certiorari proceedings contains the reasons for decisions
delivered by the Board in a previous application by the same Union
in which it dealt with the employees of Turnbull Motors Limited, Edmon-
ton, Alberta, and which contained the following paragraphs:

“Dealing with the question of jurisdiction, counsel for the respond-
ent stated that in so far as he had been able to ascertain, the only
reference to automobiles in the trade jurisdiction appeared in Article 1,
Section 5(s) as follows:

“Any and all types of sheet metal work and coppersmith work

in connection with or incidental to the manufacture, fabrication,

assembling, maintenance and repair of automobiles, airplanes,
pontoons, dirigibles, blimps and other types of air craft and
equipment, and all types of aircraft hangars.”

The representatives of the applicant referred the Board to Article 3,
Section 1, which reads in part as follows:

“The General President shall preside at all meetings and Conven-

tions of this Association and at meetings of the General Executive

Council. He shall preserve order and in all cases where the vote

is equally divided in a Convention or meeting of the General

Executive Council he shall cast the deciding vote. He shall
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enforce all laws of the Association, decide all questions of order
and usage, interpret and decide all points of law and controversies
and decide all constitutional questions.”

He also referred to Article 3, Section 2(g) which reads in part as
follows:

“The General President shall have full authority to specify, desig-
nate or change the specific territory and classes of work over
which each local union or district council shall exercise jurisdic-
tion, to organize and charter additional local unions or district
councils in accordance with this Constitution and to determine
the specific territory and classes of work over which newly
chartered locals or district councils shall have jurisdiction ...”

He submitted that in view of the authority granted the General
President that officer had the discretion to allocate jurisdiction to a local
union covering the classifications of work falling within the jurisdiction
of the applicant. The representatives also advised the Board that at the
1962 International Convention, representations were made to the Constitu-
tion Law Committee to include in Article 1, Section 5(s) of the constitu-
tion mechanics and it was the decision of that committee, upheld on the
convention floor, that it was not necessary to amend that portion because
it was provided for in the general part of the constitution. He also
submitted that since 1956 locals of the applicant have been organizing on
a production basis, industrial basis and on the basis of plant maintenance.”

That decision refers to a letter from the General President of the
Sheet Metal Workers’ International Association to Mr, Raymond A. Gall,
International Organizer at Edmonton, dated 29 January, 1965, which is
stated to be applicable to the present case, and which reads as follows:

“Pledse be advised that you have my permission under Article 10,
Section 2(e) of the International Association’s Constitution to
organize Auto Body Workers, Motor Mechanics and other Allied
Production Workers in the Province of Alberta, and that all such
persons are eligible for membership upon application and the
payment of the initiation fee which, pursuant to the said section, is
hereby set at $1.00.”

I am of the opinion, with respeet, that the Board’s decision is
wrong. The General President’s authority to “Interpret and decide all
points of law and controversies and decide all constitutional questions”
(see Article 3, Section 1 of the Union’s Constitution above cited), cannot
reasonably be wide enough to include an altogether different class of
workers than that which is originally covered by the Constitution. There
can often be difficult questions arising from the interpretation of a Con-
stitution such as this and it is probably wise that an officer be given
the right to decide. But to allow that officer to extend the classes of
employees, renders the Constitution itself useless. It removes all meaning
from the provisions of Section 55(1)(§) of The Alberta Labour Act, which
defines a “trade union” as an organization having a written constitution
and from Section 105 of the Act which requires the constitution to be
filed with the Minister of Labour.

The applicant’s affidavit shows that it does not have a single employee
who could be classified within the terms of the Union’s written constitution.
The authority given to the General President by Article 3, Section 2(g)
supra, “to specify, designate or change the specific territory and classes
of work over which each local union or district council shall exercise
jurisdiction”, must, I believe be subject to the ejusdem generis rule. He
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1968 may designate and alter territorial jurisdiction, and vary the classes of

ALBE' RTA workers which local unions may include in their organization, but, in the
Bogp oF view I take, he cannot extend the classes of workers to some who are

Inpustriar, not included in the general classifications listed in Article 1, Section 5(s)
Rerarions of the Constitution which is cited above in full.

etval. If, therefore, this were an appeal and I was to substitute my judgment

StepeLpaugr for that of the Board, I would find in favour of the applicant.
CHEVROLET
Owpsmose  Reference should also be made to the following para-

Lirp. .
? graph in the Board’s reasons:

Martland J.
—_— It was the opinion of the Board that in view of the authority vested

in the General President under Article 3, Section 2(g) that officer did
not exceed his powers in issuing the charter to the applicant and allocat-
ing the jurisdiction as set out in his letter of January 29, 1965, quoted
above.

The learned trial judge went on to say that as this was
an application by way of certiorar: it must rest on lack of
jurisdiction, breach of natural justice or an error on the
face of the record. In concluding that certiorar: would not
lie he took the view that if the Board had erred it was in
respect-of a finding of fact, apparently as to the question
of whether a majority of the employees in the unit had
selected the appellant union as the bargaining agent, and
he appears to have decided that the application for mem-
bership in the appellant union by a majority of the employ-
ees was sufficient for the purposes of s. 63(c) (i) whether
or not they could obtain membership in the Sheet Metal
Workers’ International Association under the provisions
of its constitution. He does not refer to the requirement
of s. 63(a) as to the Board being satisfied that the appli-
cant for certification is a proper bargaining agent.

The Appellate Division agreed with the view expressed
by the learned trial judge that the Board’s decision as to the
interpretation of the union’s constitution was wrong and
also held that, on the record, the Board had erred in law
in giving to the word “proper”, in s. 63(a), a meaning
which it would not bear, and the Board order was, accord-
ingly, quashed.

The appellants, before this Court, did not seriously dis-
pute the conclusion of law reached by both the Courts
below in respect of the interpretation of the union’s consti-
tution. Their position was that the error in law by the
Board would not warrant the quashing of its order because
it did not relate to the Board’s jurisdiction. In the present
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case, it was said, the Board’s decision was in respect of a
matter specifically referred to it by the statute and it could
not be disturbed because, in reaching it, there had been an
error of law. (

I am not in agreement with this submission. The Alberta
Labour Act does not contain a privative section, such as
that contained in the British Columbia Workmen’s Com-
pensation Act, R.S.B.C., c. 370, s. 76(1), referred to in the
judgment of this Court in Farrell v. Workmen’s Compensa-
tion Board? giving to the Board exclusive jurisdiction to
determine all questions of fact and law and prohibiting
removal of proceedings into any Court by certiorari. The
question, in this case, is as to the extent to which the pro-
ceedings of an administrative Board may be reviewed by
way of certiorari.

In my opinion, such a review can be made, not only on
a question of jurisdiction, but in respect of an error of law
on the face of the record. That certiorari would issue to
quash the decision of a statutory administrative tribunal
for an error of law on the face of the record, although the
error did not go to jurisdiction, was clearly stated in
R. v. Northumberland Compensation Appeal Tribunal,
Ez p. Shaw®. That case was referred to by Kerwin J. (as
he then was) in Toronto Newspaper Guild v. Globe Print-
g Company®.

In Baldwin & Francis Ltd. v. Patents Appeal Tribunal®,
Lord Reid said, at p. 683:

Procedure by way of certiorari is available both where there has
been “excess of jurisdiction” (which is not a very adequate description)
and where error of law appears on the face of the record.

In the Northumberland case the Court applied, in respect
of a decision of an administrative tribunal, what had been
stated in the Privy Council by Lord Sumner in R. v. Nat
Bell Liquors, Limited®.

At p. 154, Lord Sumner said:

There is no reason to suppose that, if there were any difference im
the rules as to the examination of the evidence below on certiorari
before a superior Court, it would be a difference in favour of examining

2119621 S.C.R. 48.

3119511 1 K.B. 711, approved, an appeal, [1952] 1 K.B. 338.
4119531 2 S.C.R. 18 at 24.

519591 A.C. 663. 6[1922] 2 A.C. 128.
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it in criminal matters, when it would not be examined in civil matters,
but, truly speaking, the whole theory of certiorari shows that no such
difference exists. The object is to examine the proceedings in the inferior
Court to see whether its order has been made within its jurisdiction.
If that is the whole object, there can be no difference for this purpose
between civil orders and criminal convictions, except in so far as differ-
ences in the form of the record of the inferior Court’s determination or
in the statute law relating to the matter may give an opportunity for
detecting error on the record in one case, which in another would nof
have been apparent to the superior Court, and therefore would not have
been available as a reason for quashing the proceedings. In this connec-
tion, reliance was placed on a passage in the opinion of Lord Cairns in
Walsall Overseers v. London and North Western Ry. Co. (1878) 4 App.
Cas. 30, 39. The question for decision there was simply whether or not
the Court of Appeal had jurisdiction to entertain an appeal from an
order of the Court of Queen’s Bench, discharging a rule nisi for a
certiorari to quash an order of Quarter Sessions in a rating matter. Lord
Cairns, speaking of certiorari generally, said: “If there was upon the face
of the order of the Court of Quarter Sessions anything which showed that
that order was erroneous, the Court of Queen’s Bench might be asked to
have the order brought into it, and to look af the order, and view it upon
the face of it, and if the Court found error upon the face of it, to put
an end to its existence by quashing it.” He then turned to the kind of
order under discussion, and after stating how much in that matter, both
of fact and of law, the Sessions were bound to set out on the face of
their order, he proceeded to point out that the statement of what had
led to the decision of the Court made the order “not an unspeaking or
unintelligible order,” but a speaking one, and an order which on certiorari
could be criticised as one which told its own story, and which for error
could accordingly be quashed.

At p. 156, dealing with the jurisdiction of the superior
Court to review the decision of an inferior Court, he said:

That supervision goes to two points: one is the area of the inferior
jurisdiction and the qualifications and conditions of its exercise; the
other is the observance of the law in the course of its exercise.

I agree with the Court below in holding that there was,
in this case, an error of law. A trade union, which seeks to
be certified as a bargaining agent, must have a written
constitution, rules or by-laws which, in addition to setting
forth its objects, defines the conditions under which persons
may be admitted and continue as members (s. 55(1)(j)).
In my opinion, when that provision is read along with
ss. 61(a) and 63, the Act contemplates that a trade union,
to be a proper bargaining agent, must be one whose objects
and membership requirements are in harmony with the
interests of the employees in the proposed unit and which
permit them to become members of it.

I do not accept the submission of the appellants that,
when s. 63(c) (i) was amended, in 1964, to speak of “mem-
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bership in good standing according to the constitution and E’ff
by-laws of the applicant or by having applied for member- Auszrra
ship . . ., this contemplated that an application for [oAROF

membership in a union whose constitution prevented mem- Rerarions

. . . tal.
bership being granted would be a sufficient compliance with o
that paragraph. SEE];’%QEEETR

The Board was quite properly concerned, in this case, Owifrmmm
with the matter of the employees’ right to membership
in the union which had applied for certification. Where it
erred was in construing the constitution of the applicant
union as permitting its General President to authorize the
international organizer to organize a local union, i.e., the
appellant union, to take in classes of workers not included
in the general classification defined in the constitution of
the applicant union. In the result, it certified as a bargain-
ing agent, not the union which had applied, but a local
union which purported to have been created by the inter-
national organizer of the applicant union by authorization
of its General President.

There having been an error of law by the Board, was it
on the face of the record? The return, in compliance with
the Rules of Court, included the reasons of the Board in
the case of Turnbull Motors Ltd., which had raised the
same Issue as in the present case. This was properly filed
by the Board, and thereby it stated the reasons which had
led it to grant a certificate in the present case. In my
opinion, this made the Board’s certificate, to quote Lord
Sumner again, “ ‘not an unspeaking or unintelligible order,’
but a speaking one and an order which on certiorari could
be criticised as one which told its own story, and which
for error could accordingly be quashed”.

In my opinion the appeal should be dismissed, with costs.

Martland J.

Appeal dismissed with costs.

Solicitors for the appellants: Ross, McLennan & Ross,
Edmonton.

Solicitors for the respondent: Prowse & Wiese, Edmonton.
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CANADIAN FINA OIL LIMITED ........ APPELLANT;
AND
TEXAS GULF SULPHUR COMPANY ....RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
TRIAL DIVISION

Contracts—Agreement to purchase natural gas—Provisions governing
method of determination of price to be paid—Price related to sale
price of sulphur in which parties “have an interest’—Meaning of word
“interest”—Whether pecuniary as well as proprietary interest included.

An agreement dated January 1, 1962, and amended on January 1, 1965,
to which the appellant and the respondent were parties, contained
provisions governing the method of determination of the price to
be paid by the respondent to the appellant and two other companies
for acid gas delivered by them to the respondent. Action was initially
commenced by the respondent against the other three parties to the
agreement for a declaration as to the proper interpretation of the
clauses in question, but a settlement was effected by the respondent
with the other two parties, before trial.

The parties other than the respondent agreed to deliver acid gas to the
respondent’s plant, retaining for themselves the other products of
the gas which they produced. The respondent agreed to pay the other
parties, for the acid gas which they delivered to it, a price to be
determined by multiplying the number of long tons of sulphur pro-
duced by the respondent from such acid gas by a price, per long ton
of sulphur, established in the manner provided in the agreement. It
was the interpretation of an amended sub-clause of the payment
clause of the agreement which was in dispute, and the question in
issue was as to the meaning in its context, of the word “interest”.
The meaning of that word was in dispute in respect of the application
of the clause to certain factual situations.

An appeal, by leave of the Appellate Division of the Supreme Court of
Alberta, pursuant to s. 39 of the Supreme Court Act, RS.C. 1952,
c. 259, was brought from the judgment of the trial judge to this
Court.

Held: The appeal should be dismissed.

The word “interest”, as used in the amended clause of the agreement,
was not limited in its meaning to a proprietary interest, but included
a pecuniary interest. Where sales of sulphur were made by a company
with which both the appellant and the respondent (and others) had
entered into gas sales contracts, and where part of the money received
by each owner contracting with the company was paid on the basis
of the sulphur derived from its gas, all sales made by that company
would properly be included in making the required price computation.

In the case of a plant in which one or more of the parties were joint
owners with others, and therefore had an interest in the plant and a
right to receive sulphur therefrom out of the common inventory, all
sales from that plant should be considered in applying the price
computation provisions of the agreement.

*PresENT: Martland, Judson, Ritchie, Hall and Spence JJ.
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APPEAL from a judgment of Milvain J., now C.J.T.D.,
Supreme Court of Alberta, interpreting the language of a
contract for the sale of natural gas. Appeal dismissed.
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W. A. McGillivray, Q.C., and E. D. D. Tavender, for the Taxas Gore

appellant.
D. P. McLaws, Q.C., and R. 8. Dinkel, for the respondent.
The judgment of the Court was delivered by:

MarrranD J.:—This appeal, by leave of the Appellate
Division of the Supreme Court of Alberta, pursuant to
s. 39 of the Supreme Court Act, R.S.C. 1952, ¢. 259, is
brought from the judgment of the learned trial judge in
these proceedings. Such an appeal lies only in respect of
a question of law. The legal issue involved in this case is
as to the proper interpretation of the provisions contained
in an agreement dated January 1, 1962, and amended on
January 1, 1965, to which the appellant and the respondent
were parties, governing the method of determination of the
price to be paid by the respondent to the appellant and
two other companies for acid gas delivered by them to
the respondent at the “West Whitecourt plant” near White-
court, Alberta. The two other parties to the agreement were
Pan American Petroleum Limited and Hudson’s Bay Oil
and Gas Company Limited.

The action was initially commenced by the respondent
against the other three parties to the agreement for a
declaration as to the proper interpretation of the clauses
in question, but a settlement was effected by the respondent
with the other two parties, before trial.

The three parties to the agreement, other than the
respondent, who are referred to in the agreement as “West
Whitecourt Owners”, built the West Whitecourt plant to
treat acid gas which they were producing. Among the prod-
ucts of the plant is sulphur. Under the agreement the West
Whitecourt Owners conveyed to the respondent, for a stated
consideration, that part of the plant which produced
sulphur.

The West Whitecourt Owners agreed to deliver acid gas
to the respondent’s plant, retaining for themselves the
other products of the gas which they produced. The re-
spondent agreed to pay the West Whitecourt Owners, for

SurerUR Co.
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the acid gas which they delivered to it, a price to be

Canaoan  determined by multiplying the number of long tons of

Fiva Om,

Im.  sulphur produced by the respondent from such acid gas

V.
Texas GuLr

by a price, per long ton of sulphur, established in the

Surerur Co. manner provided in the agreement, which was as follows:

MartlandJ. 9. PAYMENT

Subject to the provisions of Clause 10 hereof, Texas Gulf shall make
payment to Pan American on behalf of the West Whitecourt Owners for
all acid gas delivered hereunder, the amount of such payment to be
determined by multiplying the number of Long Tons of sulphur produced
at the Sulphur Plant from the said acid gas by the prices per Long Ton
for such sulphur established in accordance with the following terms and
provisions:

¢y

(2)

At the beginning of each calendar year Texas Gulf shall estimate
a reasonable F.O.B. Price which may be expected for sulphur
sold from plants in the Province of Alberta during such calendar
year, having regard for the F.OB. Price at which sulphur was
sold from plants in the Province of Alberta during the preceding
calendar year.

On the basis of the aforesaid estimated F.0.B. Price, Texas
Gulf shall, within twenty (20) days following the end of each
calendar month, make payment for acid gas delivered during such

calendar month, in Canadian currency, in accordance with the
following scale:

Amount payable for acid gas ex-
pressed as a price per Long Ton

When the estimated F.OB. Price is for sulphur produced therefrom

within the range of: shall be:

$0 to$500 .......c........ $1.00

$501t0%8800 ......vvvunren. $1.00 plus 100% of the amount by
which F.0.B. Price exceeds $5.00.

$801to$900 ................ $4.00 plus 50% of the amount by
which F.0.B. Price exceeds $8.00.

$ 901 to $1350 ......ovniii... $4.50

$1351 ormore ......ccvuiinnnnn $4.50 plus 50% of the amount by

3

which F.0.B. Price exceeds $13.50.

At the end of each calendar year Texas Gulf shall determine the
actual F.O.B. Price for the preceding calendar year which shall
be the greater of:

(a) the weighted average F.0.B. Price at the Sulphur Plant
received by Texas Gulf for sulphur sold from the Sulphur
Plant during such ecalendar year, or

(b) the weighted average F.0.B. Price received for all sulphur
sold from plants in the Province of Alberta during such
calendar year, exclusive of sulphur sold from the Sulphur
Plant, in which sulphur the parties hereto, or any of them,
have an interest and which price can be verified from actual
statements from the sellers of such sulphur. It is agreed,
however, that for the purpose of determining the weighted
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average sales price pursuant to this Clause 9(3)(b) the 1968
quantity of sulphur sold by Texas Gulf from plants in the CA;;IAN
Province of Alberta in which sulphur Texas Gui has an g, Op,
interest, exclusive of the Sulphur Plant, shall be a maximum LD,

of Fifty (50%) percent of the total sulphur sales under v.
consideration or Fifty Thousand (50,000) Long Tons, which- 1EXAS Guwr

. SureaUR Co.
ever is the greater, C

and immediately following such determination shall calculate Martland J.
the difference, if any, in the payments which would have been -
made to Pan American on behalf of the West Whitecourt

Owners for acid gas delivered during such preceding calendar

year if this actual F.O.B. Price had been substituted for the

estimated F.0.B. Price in the schedule set forth in Clause 9(2)

hereof, and the parties hereto shall make settlement for any such

difference within thirty (30) days of the determination thereof.

(4) Texas Gulf shall, if requested so to do by the West Whitecourt
Owners, verify the price received by Texas Gulf for sulphur
sold from the Sulphur Plant by Statutory Declarations made
by virtue of The Canada Evidence Act.

Under the original agreement, the West Whitecourt
Owners had an option to purchase 50 per cent of the sul-
phur produced at the West Whitecourt plant at the price
set out in cl. 9(3) (a).

The agreement was amended by the agreement of Janu-
ary 1, 1965. The option to purchase, just mentioned, was
eliminated, and cl. 9(3) was amended, so as to read as
follows:

(3) At the end of each calendar year Texas Gulf shall determine
the actual F.OB. Price for the preceding calendar year which
shall be the greatest of:

(a) the weighted average F.0.B. Price at the Sulphur Plant
received by Texas Gulf for sulphur sold from the Sulphur
Plant during such calendar year, or

(b) the weighted average ¥.0.B. Price received for sulphur sold
from plants in the Province of Alberta during such calendar
year, exclusive of sulphur sold from the Sulphur Plant, in
which sulphur the parties hereto, or any of them, have an
interest and which price can be verified from actual state-
ments from the sellers of such sulphur. It is agreed, how-
ever, that for the purpose of determining the weighted
average sales price pursuant to this Article 9(3)(b) the
quantity of sulphur sold by Texas Gulf from plants in the
Province of Alberta in which sulphur Texas Gulf has an in-
terest, exclusive of the Sulphur Plant, shall be a maximum
of fifty percent (50%) of the total sulphur sales under
consideration or fifty thousand (50,000) Long Tons, which-
ever is the greater, or

(¢) the weighted average F.O.B. Price received for sulphur sold
during such calendar year from EXISTING PLANTS in the
Province of Alberta, exclusive of sulphur sold from the
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Sulphur Plant, in which sulphur the West Whitecourt
Owners, or any of them, have an interest and which price
can be verified from actual statements from the sellers of
such sulphur. It is agreed that the term “EXISTING
PLANTS”, as used in this Article 9(3)(c), hereof, shall be
limited to include only plants in the Province of Alberta
in existence on the Ist day of January, 1965 which have
actually produced sulphur prior to that date,

and immediately following such determination Texas Gulf shall
calculate the difference, if any, in the payments which would
have been made to Pan American on behalf of the West White-
court Owners for acid gas delivered during such preceding calendar
year if this actual F.OB. Price had been substituted for the
estimated F.OB. Price in the schedule set forth in Article 9(2)
hereof, and the parties hereto shall make settlement for any
such difference within thirty (30) days of the determination
thereof.

It is the interpretation of the amended ecl. 9(3) which
is in dispute in these proceedings, and the question in issue
is as to the meaning, in its context, of the word “interest”.
The meaning of that word is in dispute in respect of the
application of the clause to three factual situations.

The first of these relates to sulphur produced and sold
by Petrogas Processing Ltd. (hereinafter referred to as
“Petrogas”). This company was incorporated to construct
and operate a gas processing plant, located near Calgary.
It entered into contracts, identical in form, with most of
the owners of natural gas in what is known as the East
Calgary Field. Under the terms of the contract, the owner
agreed to sell gas to Petrogas, which agreed to pay for it
from the proceeds which it received from the sale of the
plant produets, one of which is sulphur. Each owner
receives his proportion of the total sale proceeds, as com-
puted under the terms of the agreement, less applicable
processing charges, in the determination of which Petrogas
is entitled to show only a nominal profit.

Each owner of gas contracting for its sale to Petrogas
is entitled to become a shareholder of Petrogas, the size of
the share holding being determined on a proportionate basis.
In essence, Petrogas provided a convenient vehicle for the
disposition of their natural gas by owners in the East
Calgary Field. Both the appellant and the respondent had
entered into sales contracts with Petrogas and owned shares
in it.
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The sales agreement\prowded, with respect to sulphur,
that: CANADIAN
. Fina Omw
The value of elemental sulphur shall be the average sales price per LTD.
long ton actually received in cash in each month by Buyer (Petrogas) v.
F.OB. the Plant. Texas Gorr
SvrrrUR Co.

The value of the sulphur ascribed to each owner and sold Martland J.
by Petrogas is an element in determining the price for gas
to be paid to such owner.

It is the contention of the respondent that, in applying
the formula provided in paras. (b) and (¢) of the amended
cl. 9(3), the price received for all sulphur sold by Petrogas
in any calendar year is to be taken into account in deter-
mining the weighted average F.0.B. price. The appellant
contends that the price received by Petrogas from sulphur
sold by it cannot be taken into account because neither the
appellant nor the respondent has any “interest” in such
sulphur. It takes the position that “interest” means a
proprietary interest. The respondent submits that the word,
as used in this agreement, was intended to have a broad
application and would include, not only a proprietary, but
also a pecuniary interest.

The appellant has cited a number of authorities, which
deal with the meaning of the term, but none of these is
a precedent. Rather they are illustrations of the applica-
tion of the word in various factual circumstances.

Reliance is placed on Macaura v. Northern Assurance
Co. Ltd.). This case is authority for the proposition that
neither a shareholder nor a creditor of a company has an
insurable interest in any of its assets. It holds that no
shareholder has any property right in any item of property
owned by the company. This, of ecourse, merely reaffirms the
fact that the company is a legal entity, separate and apart
from its shareholders.

On the other hand, in City of London Electric Lighting
Co. Ltd. v. Mayor, &c., of London?, the House of Lords had
to consider the application of a statutory provision which
prohibited a commissioner or a member of the Court of
Aldermen or of the Common Council of the City from

1719251 A.C. 619. 2719031 A.C. 434.
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being directly or indirectly interested in any contract made
by the Commissioners of Sewers. It was held that a contract
with a company, in which any of the commissioners, mem-
bers of the Court of Aldermen or of the Common Council
were shareholders, would be within this provision and
would be null and void.

The appellant cited Smith v. Hancock®, which held, on
the facts of that case, that the defendant was not inter-
ested in a business operated by his wife and nephew so as
to be in breach of a covenant in an agreement made by
the defendant with the plaintiff, that the defendant, within

‘a gpecified area, would not carry on or be in anywise inter-

ested in any similar business to that described in the agree-
ment, which the defendant had sold to the plaintiff. What
the defendant had done was to introduce his wife to his
bankers, assist her in obtaining a lease of a shop in her
name, introduced the nephew to wholesale suppliers who
had supplied the old business and to write, for his wife,
who was prevented by a physical infirmity from writing,
a circular inviting “old friends” to come to the shop. The
defendant put no money into the business and took no
share in its profits.

At p. 386, Lindley L.J. says this:

‘When a person sells a business and agrees not to carry on, or be in any
way interested in, any similar business, the word “interested” is used to
prevent him, not only from carrying it on, but also from having any
proprietary or pecuniary interest in it.

Similarly, in Gophir Diamond Co. v. Wood?, it was held
that a covenant not to become directly or indirectly inter-
ested in a similar business did not prevent the defendant
from becoming an employee in such a business at a fixed
salary. It was, however, stated that if the defendant’s
remuneration had in any way depended on the profits or
gross returns of the business he would have been interested
in it.

In my opinion, an interest may, in certain circumstances,
consist of a pecuniary interest as distinct from a proprietary
interest. The meaning of the word, in any specific agree-
ment, must be ascertained in the context in which it
appears.

3 [18941 2 Ch. 377. 411902] 1 Ch. 950.
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In considering this issue, it is desirable to refer to the
whole of cl. 9 of the agreement, and not only to the portion
of it which was amended by the second agreement. Under
this clause, the respondent agrees to pay the West White-
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court Owners, not for sulphur, but for “all acid gass bULPHUB Co.
delivered hereunder”. The respondent is obligated to pay Mmhm“

for such gas whether or not the sulphur produced from
it by the respondent is sold or not. The provisions of the
clause dealing with the price of sulphur relate only to the
method for determination of the price to be paid for acid
gas. Such price is determined by multiplying the number of
long tons of sulphur produced by the respondent by a price
per ton determined undér the clause.

The initial payments to the West Whitecourt Owners are
determined on the basis of an estimate by the respondent,
at the beginning of the calendar year, of a reasonable
F.0.B. price to be expected for sulphur sold from plants
in the Province of Alberta having regard to the F.O.B.
price for which sulphur was sold from plants in that prov-
ince during the previous year (el. 9(1)).

The final price is to be ascertained at the end of the
year, as the highest of three prices as determined by three
methods of computation. The first, described in para. (a)
of cl. 9(3), is the actual selling price of sulphur produced
at the West Whitecourt plant.

The second, deseribed in para. (b), is based on the sale
price of all sulphur sold from plants in Alberta, exclusive
of the West Whitecourt plant, and is thus somewhat
similar to the provisions of el. 9(1), but it contains the
restriction which limits “all sulphur sold from plants in
the Province of Alberta” by the words “in which sulphur
the parties hereto or any of them have an interest”.

The third, described in para. (¢), is essentially the same
as para. (b), but the restrictive words refer to sulphur in
which the West Whitecourt Owners, or any of them (and
not the respondent) have an interest, and it is limited to
“existing plants”, as defined.

If the provisions of para. (b) had been intended to be
limited to sales from plants in Alberta, exclusive of the
Whitecourt plant, of sulphur actually owned by any of the

91307—2
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parties, the wording used appears to be unnecessarily cum-
bersome. The paragraph, to achieve that object, could have
read:

The weighted average F.O.B. price received for all sulphur sold by

any of the parties hereto from plants in the Province of Alberta, ex-
clusive of sulphur sold from the Sulphur Plant.

But the paragraph does not say this. Its terms are
broader in their scope. It is significant that it contains the
provision which reads: “which price can be verified from
actual statements from the sellers of such sulphur”. (The
italicizing is my own.) This obviously indicates that the
paragraph is applicable to sales of sulphur made by parties
other than:the parties to the agreement. The parties to the
agreement are described, in the very same sentence, as
“the parties hereto”, and, quite clearly, verification of their
sales prices could be required as a term of the agreement.
But verification of the sale price of sulphur sold by a third
party would depend on his willingness to provide a state-
ment.

Furthermore, when we come to para. (¢), which refers to
sulphur in which “the West Whitecourt Owners or any
of them have an interest”, there is the specific exclusion
therefrom of “sulphur sold from the Sulphur Plant”.
Clearly the West Whitecourt Owners have no proprietary
interest in sulphur produced from that plant and, therefore,
if the word “interest”, in para. (c), meant a proprietary
interest, no such exclusion would be necessary. That sulphur
is produced by the respondent from the acid gas sold and
delivered to it by the West Whitecourt Owners and is the
property solely of the respondent. But the West Whitecourt
Owners do have a pecuniary interest in that sulphur in that
its sale, by the respondent, may determine, under para.
(a), the price which they receive for their acid gas.

In my opinion, the word “interest”, as used in paras.
(b) and (c), is not limited in its meaning to a proprietary
interest, but includes a pecuniary interest.

My understanding of the meaning of para. (b) is that,
in making the computation contemplated by it, one is to
take into aceount, in each calendar year, the prices received
on all sales of sulphur from those sulphur plants in Alberta
from which sulphur, in which any party to the agreement
has some proprietary or pecuniary interest, has been sold.
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The paragraph does not stipulate that such interest must LQ"E
exist at the time a particular sale is actually effected. All Cavapan
that is required is that the plant in question be one from FFAO™
which sales are made of sulphur in which the party to the Tas Gt

agreement has an interest. - SuLeruR Co.

I should add that the words “and which price can be MartlandJ.
verified from actual statements from the sellers of such ——
sulphur” restrict the computation made under para. (b)
to prices received from sales made by sellers who are pre-
pared to give actual statements so as to verify the prices
obtained.

Turning now to the sales of sulphur made by Petrogas,
it is my view that all the sales made by that company
would properly be included in making the computation
required under para. (b). It is true that such sales were
of sulphur owned by Petrogas and not by the appellant or
the respondent, and that what was sold by them to Petrogas
was gas. However, Petrogas is essentially an instrument for
the processing and sale of the gas and its derivatives of
those companies with whom it contracts. The sulphur
extracted from the gas delivered by the appellant and by
the respondent was a part of the total volume of sulphur
to be marketed by Petrogas. Part of the money received
by each owner contracting with Petrogas was paid on the
basis of the sulphur derived from its gas. Both of the
parties had a pecuniary interest in the sulphur sold from
that plant. ‘

What I have said above in relation to para. (b) applies
equally to the computation to be made under para. (c),
since the appellant, one of the West Whitecourt Owners,
had the required interest under that paragraph.

The next factual situation is in connection with sales
of sulphur from plants in which one or more of the West
Whitecourt Owners are joint owners with others. In such
a case, the appellant, for example, would sell acid gas to
the plant and receive, in kind, its share of the products,
proportionate to the volumes of gas which it delivered to
the plant. One of the products would be sulphur. The gas
received at the plant from the various suppliers would be
intermingled. The sulphur produced from it would be placed
in a common stock pile from which each would be entitled
to withdraw its proportionate share.

91307—23%
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% In substance, the appellant’s contention is that it is only
Cansonx  sales of sulphur from the stock pile made by the appellant
FINLQDOH‘ itself, or in which it has itself participated along with

Tz others, which can be taken into account in madking the
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Surerur Co. COMputations required under paras. (b) and (c).

MartlangJ. 1 do not agree with this submission. The sulphur pro-

— duced in plants of the kind under consideration, in a

common inventory, is sulphur in which the appellant or
other West Whitecourt Owner has joint ownership, which
clearly constitutes an interest. In my opinion, any sale from
the joint stock pile is a sale of sulphur in which a West
Whitecourt Owner has an interest, within the meaning
of paras. (b) and (c¢), and the fact that, for purposes of
delivery, the sulphur sold must be removed from the stock
pile, does not prevent the application of those paragraphs.
Their application extends to all sales from a plant of any
sulphur in which the appellant or other West Whitecourt
Owner has an interest and the “interest” is not to be deter-
mined solely at the time of segregation and delivery to the
buyer. What these paragraphs contemplate is a broad base
for the ascertainment of price not limited only to those
sales effected by the West Whitecourt Owners themselves.

The third factual situation is in respeect of sales of sul-
phur sold from the Okotoks plant. This is a plant in which
the respondent has an interest. It supplies gas to this plant
and is entitled to sulphur produced therefrom in proportion
to the gas which it supplies. This situation is the same
as the one just considered, save only that in this case it is
the respondent, and not a West Whitecourt Owner, which
has an interest in the plant, and a right to receive sulphur
therefrom out of the common inventory. For the same
reasons as those already given, it is my view that all sales
from that plant should be considered in applying para. (b).

I am, therefore, of the opinion that this appeal should
be dismissed with costs.
Appeal dismissed with costs.

Solicitors for the appellant: Fenerty, Fenerty, McGil-
livray, Robertson, Prowse, Brennan & Fraser, Calgary.

Solicitors for the respondent: McLaws & Company,
Calgary.
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ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Real property—Agreement providing for reconveyance in certain events—
Whether rule against perpetuities offended—Failure of one party to
provide agreed services atiributable to default of other party—Subse-
quent purchaser taking with full notice of vendor’s future interest.

An agreement between the plaintiff municipal corporation and one H, a
predecessor in title of the defendant in respect of a certain parcel of
land, provided for the reconveyance of the said land, upon repayment
of the purchase price, if H failed to commence construction thereon
of a seven-storey building within a specified period. Under the agree-
ment the city was required to carry out certain undertakings involv-
ing the demolition of buildings, the construction of a new roadway
and the installation of a sewer and watermain, all of which were to
be completed by a given date. An application by the defendant’s
immediate predecessor in title for a building permit to erect a two-
storey rather than a seven-storey building and a similar application
made by the defendant, after he had acquired the property, were
refused. Subsequently, an action founded on the above agreement
was brought by the city to recover from the defendant the land in
question on payment of the required sum. The city’s claim having
been upheld by both the trial judge and the Court of Appeal, the
defendant appealed to this Court.

Held: The appeal should be dismissed.

As to the defence that the agreement offended the rule against perpetuities,
this was not a case where a contingent interest in property might
arise outside the perpetuity period. If it was to arise at all, it had
to be on the date stated or within a reasonable time thereafter.

The second defence, 7.e. that the city had lost its rights by reason of
failure to complete the installation of the stipulated municipal
services within the specified time, was also without merit, as any
default in that regard was directly attributable to the failure of the
defendant and his' predecessors in title to comply with the terms
of the agreement respecting the erection of a building.

The third defence, i.e. that the covenant in a reconveyance was a personal
contract between the original parties and cannot be enforced against
the subsequent purchaser because it does not fall within that class of
negative covenants which run with the land and bind subsequent pur-
chases with the burden, did not arise on the facts of this case. The
defendant took with full notice of the city’s future interest in the
property.

[City of Halifax v. Vaughan Construction Co. Ltd. [19611 S.CR. 715,
applied.] .

*PresENT: Cartwright CJ. and Judson, Ritchie, Hall and Spence JJ.
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APPEAL from a judgment of the Court of Appeal for
Ontario?, dismissing an appeal from a judgment of Moor-
house J. Appeal dismissed.

. J. J. Carthy, for the defendant, appellant.
D. K. Laidlow, Q.C., for the plaintiff, respondent.
The judgment of the Court was delivered by:

Jupson J.:—This is an aetion by the Corporation of the
City of Kitchener against Abraham Weinblatt to recover
from him a certain parcel of land in the city on payment
of the sum of ‘$33,000. The action was founded on an
agreement made between the city and Weinblatt’s pre-
decessor in title which provided for such a reconveyance
in certain events. Both the trial judge and the Court of
Appeal' have upheld the city’s claim. Weinblatt appeals
to this Court for a reversal of these judgments and a dis-
missal of the action. In my opinion, the appeal fails and
should be dismissed with costs.

The city assembled a parcel of land in its centre at a
cost of $130,000 for the purpose of redevelopment. It sold
part of this land, which had a value of approximately
$75,000, to one Robert E. Hart for the sum of $33,000.
Hart was acting as nominee for Noy Construction Limited.
The city’s deed to Hart was registered on November 17,
1960, and on the same date Hart conveyed to Noy Con-
struction Ltd. Noy Construction Ltd. conveyed to Abra-
ham Weinblatt on August 3, 1961, nearly eight months
later. The deed was registered the same day. Both Noy
Construction Ltd. and Weinblatt took with full notice
of the agreement made between the city and Hart when
the property was conveyed to Hart in November of 1960.
This agreement is dated October 25, 1960, between the
city, as vendor, and Hart as purchaser. The following are
its terms:

1. The Vendor (City) shall demolish to ground level all buildings
presently situate on the premises and remove all demolished materials
from the said premises.

2. The Vendor (City) further covenants and agrees to construct a
new roadway and sidewalk on the Vendor's (City’s) property adjacent

1[1966] 2 O.R. 740, 58 D.L.R. (2d) 332.
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to and fronting on the premises, between Queen Street and Benton
Street, and to install Sewer and Watermain and arrange for all other
necessary public services along the same, all to be completed by October
1st, 1961.

3. The Purchaser (Hart) or his assigns covenants and agrees to sign
all petitions that may be necessary to permit such adjacent roadway to
be constructed and such services to be installed and further covenants
and agrees to pay all taxes that may be levied against the said Purchaser
(Hart) or his assigns pursuant to the provisions of The Local Improve-
ment Act.

4. The Purchaser (Hart) and/or his assigns covenants and agrees to
commence the erection upon the aforesaid premises of a building sub-
stantially in compliance with the Plan of George A. Robb, Architect, dated
August, 1960, under Job No. 6012, attached as Schedule “B” to the afore-
mentioned Offer and forming part of this Agreement, within twelve
months from the date of completion of this transaction, namely, October
31st, 1960; failing commencement of construction pursuant to this covenant
by the Purchaser (Hart) or his assigns within thé time limit specified
herein, the Vendor (City) may repurchase the land for the sum of
THIRTY-THREE THOUSAND DOLLARS ($33,000.00) provided the
Vendor (City) has fulfilled all covenants made by it herein.

5. The Vendor (City) may extend the time for performance by the
Purchaser (Hart) of any of the matters hereinbefore described and
agreed to be performed by the said Purchaser (Hart).

6. The Vendor (City) shall be entitled to reserve the necessary land
required for the proposed widening of Queen Street, South.

This agreement was registered on June 28, 1961.

Noy Construction applied for a building permit on
November 23, 1960. The preliminary plans submitted were
not in conformity with those of the architect mentioned
in para. 4 of the agreement. They proposed the construc-
tion of a two-storey building instead of a seven-storey
building and they were not sufficiently detailed to enable
the city even to consider the issue of any building permit.
There were subsequent discussions between Noy Con-
struction Ltd. and the city but these ended in February
1961. Following this no further attempts were made by
Noy Construction Ltd. to procure a permit for the building
contemplated in para. 4 of the agreement. On April 12,
1961, Noy Construction Ltd. entered into an agreement
to sell the property to Abraham Weinblatt for $37,000.
They gave him a deed on August 3, 1961, and it was
registered the same date.

Weinblatt applied for a building permit in the month
of July 1961 and had certain discussions with officials of
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the city in the month of August 1961. He too was propos-
ing to ereet a building which was not in conformity with
the agreement between the city and Hart. He was told
that his plans were not acceptable. In the month of
October he had further discussions with the city. He was
asking to be relieved of the obligation to build in accord-
ance with the agreement. The city rejected his suggestions.

By the end of 1962 the city had completed all the re-
quirements under the agreement as to demolition, con-
struction of new roadway and the installation of the sewer
and watermain. The city demanded a reconveyance. The
writ was issued on October 15, 1962. The statement of
claim was delivered on January 11, 1963. The judgment
of Moorhouse J. directing the reconveyance is dated
March 3, 1964. ,

The defence of the action is threefold. First, it was said
that the agreement offended the rule against perpetuities;
second, that the city had not performed its part of the
agreement in time; and third, that Weinblatt was not
bound by Hart’s covenants in the agreement.

All three defences are without merit. The defence based
upon infringement of the rule against perpetuities was
rejected by the judgment of this Court in City of Halifax
v. Vaughan Construction Co. Ltd.2. The two cases are in-
distinguishable both on fact and law. As in the Vaughan
case, this is not a case where a contingent interest in
property may arise outside the perpetuity period. If it is
to arise at all, it must be on the date stated or within a
reasonable time thereafter.

The second defence is that the city has lost its rights
by reason of its failure to perform the matters referred
to in para. 2 of the agreement by the stated date, October
1, 1961. I have set out in detail what was done by Hart,
Noy Construction and Weinblatt in an attempt to persuade
the city to change the requirements of para. 4 of the
agreement. It is apparent that there was no effort on the
part of these people, nor was there any intention on their

2[1961]1 S.C.R. 715, 30 D.L.R. (2d) 234.
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part, to comply with para. 4. The Court of Appeal has
dealt with this point in the following paragraph, and, in
my opinion, correctly:

The evidence clearly supports the inference that the defendant and his
predecessors in title did not intend to construct a seven-storey building
as agreed. They sought permission to amend the agreement to a two-
storey building and were refused. Any default by the Plaintiff in failing
to complete the installation of the stipulated municipal services within
the time specified is directly attributable to the action or rather lack of
action on the part of the defendant. To permit the defendant to take
advantage of a default which is clearly the result of the expressed intention
of the defendant or his predecessors in title would be unjust and cannot
be allowed.

The third defence was that the covenant in a recon-
veyance was a personal contract between the original
parties and cannot be enforced against the subsequent
purchaser because it does not fall within that class of
negative covenants which run with the land and bind
subsequent purchases with the burden. This defence does
not arise on the facts of this case.

What the city had by virtue of this contract was an
interest in the property to arise at a future date. Wein-
blatt took with full notice of this future interest. There
is here no question of purchase for value without notice.
Weinblatt, if he does not- perform under the agreement—
and he had no intention of performing—must reconvey
on the terms of the agreement.

The appeal sho-uld be dismissed with costs.
Appeal dismissed with costs.

Solicitor for the defendant, appellant: Allan C. Wilson,
Toronto.

Solicitors for the plaintiff, respondent: Bray, Schofield,
Mackay & Kelly, Kitchener.
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ANNIE BLANCHE BURROWS et al. g
o APPELLANTS;
(Plaintiffs) ... i,
AND
OTTO WILHELM BECKER et al.
RESPONDENTS;
(Defendants) ....................
AND
OCEAN TOWERS LTD. ................ (Defendant).

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Corporations—Representative action brought by minority shareholders—
Internal affairs of company complained of—lIssues between company
and promoters—Cause of action, if any, properly belonging to com~
pany and not to shareholders.

Appeal—Appellant complying with part of judgment under which benefits
accrued to him—Whether precluded from appealing other part.

The plaintiffs were minority tenant-shareholders in a company which
owned and operated a large “self-owned apartment block”. Before
possession of the building was transferred to the company, the
building was managed by the company’s promoters and during this
period the loss arising from the parking spaces was charged against
the company. Similarly, the rent of the suite allotted to the caretaker
was also charged against the company.

In a dispute which arose between the plaintiffs and the promoters and
the directors, the substantial issues related to (i) the portion of the
mortgage which was to be paid off by revenue from the garage
and (ii) the caretaker’s suite. Having first expressed their dissatisfaction
at an annual meeting, the plaintiffs brought a representative action
and were afforded substantial relief at trial. An appeal was allowed
by the Court of Appeal and the action was dismissed on the ground
that the action was precluded by the rule in Foss v. Harbottle (1843),
2 Hare 461, 67 E.R. 189. The plaintiffs then appealed to this Court.

Held: The appeal should be dismissed.

The issues relating to the caretaker’s suite and to the portion of the
mortgage attributable to the garage were the only issues involving
money between the company and the promoters. They were questions
of accounting which depended on the company’s recognition of its
obligations, if any, with respect to these matters. Such a cause of
action properly belonged to the company and not to the shareholders.
The question of the application of the funds of the company was
within the powers of the company. A group of shareholders could
not complain of acts which were valid if done by the majority of
the shareholders or were capable of being confirmed by the majority.

It was necessary, therefore, that the company be the plaintiff in any action
to redress this wrong, if it existed, and the Court had no jurisdiction

*PrESENT: Abbott, Judson, Ritchie, Hall and Spence JJ.
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to interfere with the internal management when the company was
acting within its powers. If a majority of the shares were controlled
by those against whom relief was sought, the complaining shareholders
might sue in their own names but in that case they had to show
that the acts complained of were either fraudulent or wultra wvires.
The Court below had made a clear finding that it had not been
shown in this case that the majority of the shares were controlled
by the promoters.

In dismissing the preliminary objection whereby the plaintiffs argued that
the defendants having complied with the trial judgment as to the
issue to them of a new allotment of shares in place of an issue held
to be illegal and void, they had taken and enjoyed the benefits to
them under this portion of the judgment and were, therefore, pre-
cluded from appealing, the Court agreed with the Court below that:
(a) the actions of the defendant promoters did not bring them
within the principles of estoppel enunciated in Lissenden v. C.A.V.
Bosch Ltd., [1940] A.C. 412, and (b) the defendant promoters had done
no more than comply with the judgment which they were bound to do.

On a further subsidiary issue, the Court also agreed with the Court
below that in the particular circumstances no unauthorized reduction
in capital or trafficking in shares was involved in a proposal that
the company should purchase the caretaker’s suite. The shares ap-
purtenant to that suite had already been beneficially owned and held
for the company but by an irregular allotment, and the intention was
merely to extinguish them.

APPEAL and CROSS-APPEAL from a judgment of the
Court of Appeal for British Columbia?, allowing an appeal
from a judgment of Munroe J. Appeal and cross-appeal
dismissed.

C. C. I. Merritt, Q.C. for the plaintiffs, appellants.

John L. Farris, Q.C. and Ronald C. Bray, for the de-
fendants, respondents.

The judgment of the Court was delivered by:

JupsoN J.:—In 1956 a group of real estate promoters
formed three private holding companies, namely, B & W
Apartments Ltd., owned by the defendants Becker and
Walsh, W & E Apartments Ltd., owned by the defendants
Walsh and Enders, and F & N Apartments Ltd., owned
originally by Forst and Nemetz but subsequently acquired
by the defendants F. A. Lockwood and W. W. Lockwood
(hereafter called the “Vendor Companies”) for the purpose

of financing and building a large “self-owned apartment
block”.

1(1967), 63 DLR. (2d) 100.
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ﬁ The promoters entered into a construction contract

Bumeows with Becker Construction Co. Ltd., a company wholly
ei)‘_’l' owned by the defendant Becker, and on November 25,
Bzgﬁn 1957, incorporated Ocean Towers Ltd., as a private com-
" pany authorized to issue 2,020 shares without nominal or
JudsonJ.  par value. Ocean Towers was to be the owner of the apart-
ment building. Its articles of association provided that no
corporation except a trust company could be a shareholder
and that all shares should be allotted, and could only be
transferred, in units of 26 and 32 shares respectively and
in one unit of 50 shares. Each unit represented an apart-
ment suite and each purchaser was to get a 50-year renew-
able lease. On the same day the vendor companies made
an agreement to sell the apartment building to Ocean
Towers. The building was to have 18 floors with a total
of 69 suites, including a penthouse, and 108 covered auto-

mobile parking spaces.

The construction contract provided for a price to include
the cost of construction plus a fee of $100,000. A mortgage
for $900,000 was arranged with an insurance company.
The promoters intended that the mortgage, both as to
principal and interest, was to be paid off in this way:

(a) As to $738,000 by monies provided from the sale
of blocks of shares representing suites;

(b) As to $162,000 by the revenue from the parking
spaces.

Agreements were made to sell some suites at a price
based upon the estimated cost of the building. As the
building progressed, it became apparent that the estimated
cost would be exceeded. Those who had agreed to buy
suites based upon the original estimated cost were given
the option to cancel their purchases. Only one person took
advantage of this offer. The prices of the suites were in-
creased to take care of the increased costs. Nothing turns
on this rearrangement and the rearrangement itself requires
statement only in outline. The number of shares was in-
creased to 2421. The 26-share suites became 31-share
suites; the 32 became. 38; the penthouse suite rose from
50 to 75. The price of each share remained at $1,000. The
mortgage arrangements remained the same. An amending
agreement was made between the three vendor companies
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and Ocean Towers to give effect to these changes and the
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memorandum and articles of association of Ocean Towers Bursows

were also amended. Some adjustments were made for the
small number of tenant-shareholders who had agreed to
purchase their suites under the old agreement. However,

etal.
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al.

most of the tenant-shareholders, including the plaintiffs, Judsond.

purchased their suites under the new agreement. It is clear
that nearly all, if not all, the tenant-shareholders signed
an acknowledgment that they had received, read and ap-
proved the amended “particulars of the transaction” as
well as the revised memorandum and articles of association.

In the absence of what is now known as condominium
legislation, these financial arrangements exposed the pur-
chasers of suites to real hazards. Their security of tenure
"depended upon everything going according to plan. If
suites were unsold, someone had to assume responsibility
for the payments attributable to these suites. In this case
the vendor companies assumed the responsibility. When
the amending agreement was made in January 1957, they
took up 776 shares. These shares were issued to Canada
Trust Company in trust for the vendor companies who
now held a total of 828 shares. These shares were paid
for by a cash payment of $278,400, which was credited to
the purchase price of the building, and promissory notes
totalling $417,600 dated to coincide with the commence-
ment of mortgage payments on April 1, 1960. These share-
holdings were reduced from time to time by the sale of
suites and at the time when this action was commenced
in November 1964, the vendor companies still held 543
shares.

It had been expected that the building would be com-
pleted and possession and management transferred to
Ocean Towers by November 1, 1959. This transfer was not
made until January 1, 1964, and until this date the pro-
moters managed the building. Until the first annual meet-
ting of the company on January 31, 1961, the board of
directors were appointees of the promoters but on this date
the board was increased from three to seven and a new
board was elected consisting of two promoters and five
tenant-shareholders. The trial judge found that this was
an independent board and it is apparent from the evidence
that it was an able and conscientious board.
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The three plaintiffs, who are the appellants in this
Court, are shareholders in Ocean Towers. They own 62
shares. They claim to have the support of 22 tenant-
shareholders who own 759 shares. Their combined holdings
are, therefore, 821 shares out of a total of 2,421.

The action is brought against two main groups of de-
fendants. The first group were those who were promoters
and the three companies that they formed for this purpose.
At the date of the writ, the promoters had a total of 688
shares. There were four individual defendants who were
not promoters. They held a total of 181 shares. No appeal
has been taken against the judgment of the Court of
Appeal dismissing the claim against these defendants. The
two other directors who were sued were W. W. Lockwood
and John Leslie Bartram. Lockwood was a promoter and
Bartram represents the estate of Frank Wallace Walsh,
who was a promoter. Again, the Court of Appeal dismissed
the action against these two and no appeal has been taken
from this dismissal.

The judgment at trial afforded substantial relief to the
plaintiffs. The Court of Appeal allowed the appeal and
dismissed the action on the ground that the action was
precluded by the rule in Foss v. Harbottle’. 1 think it
better to begin with to state what the substantial issues
were. The first of these was the liability of Ocean Towers
to take care of that part of the mortgage which was at-
tributable to the parking spaces. This amounted to
$162,000. The expectation was that revenues from the
parking spaces would be sufficient to repay this sum over
a certain period. This expectation was not realized because
for a time there were many empty suites. Subsequently,
after possession of the building was turned over to Ocean
Towers on January 1, 1964, there were rearrangements
made in the parking spaces and two increases made in the
rentals. These increases and rearrangements were sufficient
from then on to take care of this portion of the mortgage.

But, in the meantime, while the promoters were manag-
ing the apartment until January 1, 1964, the loss arising
from the garage was charged to operating expenses and
against Ocean Towers. When the property was turned over

2(1843), 2 Hare 461, 67 E.R. 189.
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on January 1, 1964, it was apparent from the statement

of adjustments, and the directors had known this for at

least three years, that the retirement of the $162,000
portion of the mortgage was being looked after in this way.
They also knew that there was a deficit and that the deficit
had been charged as operating expenses. There can, in my
opinion, be no doubt about this and the directors do mot
suggest otherwise. The statement of adjustments had been
prepared by an independent firm of auditors who had been
appointed to examine the accounts of the promoters. This
was not the firm of auditors that had represented pre-
viously both the company and the promoters. The accounts
were prepared and submitted on the basis that the
$162,000 portion of the mortgage was the responsibility
of the company and that this had been so from the begin-
ning. These accounts were accepted by the directors. They
had been aware from the time of their election that this
was the way the garage was being financed and there was
no question in their minds of the propriety of this. The
suggestion of impropriety seems to have arisen for dis-
cussion at the annual meeting of shareholders held on
March 19, 1964, and adjourned to April 2, 1964. At this
time the dissident group raised the question.

To summarize, the judgment of the learned trial judge
found that the promoters were liable for the $162,000
portion of the mortgage attributable to the garage. He
reopened the accounts which had been finally approved by
the directors on February 13, 1964, for the purpose of
reversing the charges already made up to the date of the
take-over of the building and for the subsequent period
from January 1, 1964, up to the date of judgment, May 1,
1966. He awarded the sum of $23,231.68 by way of indem-
nity. In other words, under this judgment the promoters
and not the company are responsible for the payment of
this portion of the mortgage.

On this issue the trial judge found that there had been
a breach of fiduciary duty on the part of the promoters in
that they had failed to disclose to the applicants for shares
in Ocean Towers that the responsibility for the payment
of the $162,000 portion of the mortgage would be on
Ocean Towers out of garage revenues and that any de-
ficiency would have to be made good by the company.
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The Court of Appeal did not make any finding on this
branch of the case as it was not necessary for their decision
because they founded their judgment on the application
of the rule in Foss v. Harbottle and their conclusion that
the plaintiffs had not brought this within the exceptions to
that rule enunciated in Burland v. Earle®. Mr. Justice
Norris indicated that in his view there had been breaches
of fiduciary duty. Mr. Justice Bull indicated that he would
not have found any breach of fiduciary duty. Mr. Justice
Tysoe declined to express an opinion on this issue on the
ground that it might be an embarrassment if there were
future litigation in a properly constituted action. However,
his analysis for the financial set-up is the same as my
own, and to me, it is clear that this $162,000 that I have
been dealing with was not the obligation of the promoters

- and if it were necessary for me to express an opinion, I

would not agree with the trial judge. The documentary
evidence makes it plain that free parking was not to be
provided and was not included in the price of the suites.
The course of dealing is strong affirmation of the impos-
sibility of any misunderstanding on this point. An in-
dependent and experienced board of directors never had
any doubt.

In my opinion, the financial set-up was accurately stated
in the particulars which were given to each shareholder.
Briefly, the price of the building was the amount received
from the sale of the treasury shares plus the sum of
$162,000 “representing the cost of the covered parking
spaces”’. The particulars also went on to say that “the
covered parking spaces have been valued at $162,000 and
as no provision has been made for the allocation of stock
with respect to same, the purchase price of said parking
spaces shall be paid from the proceeds of the mortgage
aforesaid. The company will on request allot parking spaces
to shareholders at a monthly rental to be determined.”
In other words, Ocean Towers was mortgaged for $900,000,
and $162,000 from this mortgage was used to pay the sum
of $162,000, which was part of the purchase price in addi-
tion to the amount received from the sale of treasury
shares. A

8[1902] AC. 83.



SCR. SUPREME COURT OF CANADA [19691

I have examined the record for the purpose of discover-
ing what tenant-shareholders signed -certificates which
stated that they had read certain documents which really
composed the “prospectus” of the company. Munroe J. had
this to say on the matter:

A reading of the memorandum and articles of association of Ocean
and of the forms of lease, when read in conjunction with the said agree-
ment, together with a statement of “particulars” prepared by the solicitor
of Ocean—all of which documents each applicant for shares certified that
he (or she) had read—and which certificate is, I hold, binding upon
them...

Tysoe J.A. agreed:

In view of the above changes, a new form of memorandum for use
in the sale of suites was prepared consisting of “particulars” of the
transaction accompanied by copies of the memorandum and articles of
association (as amended) of the company, a conformed copy of the
executed new agreement, ex. 12, and a copy of the draft 50-year lease to
be signed by a tenant-shareholder. These were delivered to prospective
purchasers of suites and most, if not all, applicants were required to and
did sign thereon an acknowledgment that same had been received, read,
and approved. The learned trial judge found, correctly in my opinion,
that those who signed such acknowledgments were bound thereby, not-
withstanding evidence given by some that they did not receive and/or
read the documents.

Taking as a starting point the list of shareholders dated
December 31, 1963, there is evidence that all the original
shareholders except three signed certificates stating that
they had read the documents. There is no evidence that
R. G. Buchanan or Tucker signed a certificate. Neither was
called to give evidence. Mrs. Burrows bought by way of
sublease and assignment from Becker and she gave evidence
that she never saw any documents until March 1964.

There are cases where an original tenant-shareholder
assigned his lease and shares to a third party. There is no
evidence that any of the assignees signed a certificate. Mrs.
Burrows ‘a,ppealrs to be in this position.

. The other ground of complaint on the part of the plain-
tiff-shareholders related to the caretaking services. There
could be no doubt on the material before the Court and
before all the shareholders that maintenance costs were for
the company and its shareholders and not for the pro-
moters. The form of lease provided for a monthly payment
for these costs of $69 for inside suites and $86 for outside

suites. What has been referred to as a prospectus stated
91307—3
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that there would be a 24-hour caretaking service. The
original intention was to employ three shifts of caretakers.
This was found to be more expensive than having a man
and his wife live on the premises in one of the. suites. This
arrangement began in May of 1960 and suite 202 was al-
lotted. to the caretaker and his wife. It was shown by the
evidence that this arrangement was cheaper than the 24-
hour service originally contemplated. The shares represent-
ing suite 202 were in the hands of the promoters along
with the other shares that they had taken up to keep the
building going.

The learned trial judge found misrepresentation on the
part of the promoters with reference to this suite and he

"reopened the accounts for the purpose of reversing the

charges made for it to operating expenses. In my opinion,
in so doing he was plainly in error. There was nothing in
the material before the shareholders and before the. Court
to justify any conclusion that the promoters were to pro-
vide a caretaker’s suite in perpetuity at their own expense.
Once the board of directors had decided to do the care-
taking in this way instead of by non-residential employees,
the rent of the caretaker’s suite was a proper charge to
operating expenses.

The learned trial judge concluded that equity required
of the promoters frank disclosure to each applicant for
shares that Ocean would have to purchase from the pro-
moters the suite now occupied by the caretaker if it desired
to have him continue in residence. He further found that
a failure to make such disclosure amounted to a misrep-
resentation of a material fact if, as the promoters said, it
was not within their contemplation that suite #202 should
be made available without cost to Ocean as a place of
residence for the caretaker. He did not refer to the un-
contradicted evidence that the cost of providing the suite,
together with the caretaker’s remuneration, was less than
the $600 per month originally estimated to be included in
the maintenance to cover the cost of a 24-hour caretaker
service. He also held that the proposal that Ocean should
purchase this suite would be ultra vires, it being contra.ry
to the principle of Trevor v. Whitworth*.-

4 (1887), 12 App. Cas. 409.
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On this point the Court of Appeal held that in the partic-
ular circumstances no unauthorized reduction in capital
or trafficking in shares was involved in the proposal. that
Ocean Towers should purchase the caretaker’s suite.

The issues relating to the $162,000 portion of the
mortgage and the caretaker’s suite are the only issues in-
volving money between the company and the promoters.
All others were of a subsidiary nature. I have dealt with
the two money issues in detail because the Court of Appeal
founded its judgment on ithe rule in Foss v. Harbottle
and not on the merits of the case, but the facts of this
case show that the rule is a salutary rule and not one of
mere technicality. Here was a group of shareholders which
wanted the company to litigate these two issues. Their dis-
satisfaction was first expressed at the annual meeting held
on March 19, 1964, and adjourned to April 2, 1964. They
made their own nominations for the board of directors
but failed to secure their election. Instead, the meeting
elected five tenant-shareholders and two representatives of
the promoter group. There were three resignations of di-
rectors on April 28, 1964. Replacements were made, one of
whom was a member of the plaintiff’s group. At no time
was there any requisition for a special general meeting to
instruet the directors to bring this action. It is, I think,
clear from the evidence that the directors had little con-
fidence in the outcome of a company action. They were
taking legal advice when the writ of summons was issued
on November 30, 1964.

It is true that the plaintiffs as shareholders and tenants
along with all the others were interested in these two
issues. But they were not seeking to assert personal claims
as shareholders against the promoters such as damages
for fraud or rescission of their contracts to purchase shares.
They were insisting that the company, as plaintiff, should
litigate these issues and that if the company failed to do
so, they had the right to bring the action. These money
issues were between the company and the promoters. They
were questions of accounting which depended upon the
company’s recognition of its obligations, if any, with respect
to the $162,000 portion of the mortgage and the caretaker’s
suite. Such a cause of action properly belongs to the com-
pany and not to the shareholders. The question of the
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application of the funds of the company was within the
powers of the company. A group of shareholders cannot
complain of acts which are valid if done by the majority
of the shareholders or are capable of being confirmed by
the majority.

The company, therefore, must be the plaintiff in any
action to redress this wrong, if it exists, and the Court
has no jurisdiction to interfere with the internal manage-
ment when the company is acting within its powers. If a
majority of the shares are controlled by those against whom
relief is sought, the complaining shareholders may sue in
their own names but in that case they must show that the
acts complained of are either fraudulent or wltra wvires.
The Court of Appeal in the reasons of Tysoe J.A. made
a clear finding that it had not been shown in this case that
the majority of the shares were controlled by the promoters.
The independence of the board of directors after January
31, 1961, is beyond question.

Tysoe J.A. summarized the facts relating to control in
the following passage:

When all is said and done I remain faced with the following stark
facts. At the relevant time the promoters did not possess a majority of
the shares of the company and even if their shares are added to those
of the directors and four former directors the total does not represent
a majority. There were an unidentified number of shareholders who had
not declared themselves—an uncommitted group holding over 20 per cent
of the issued share capital of the company. No one of this group was a
witness at the trial. The Court was not directed to any evidence indicating
how any of the members of this floating group of uncommitted share-
holders would or might have voted on the crucial question of whether
the company should bring action against the promoters, with or without
sufficient information to enable them to form an intelligent judgment.
Nor is there evidence from which the Court might infer, rather than
speculate, that some members of the floating group would have given
proxies to others to vote their shares either for or against the bringing
of an action against the promoters. In this situation it is much easier to
hazard a guess than to speak with any certainty.

I agree with his conclusions and they fully support his
judgment in declining to interfere with the internal affairs
of this company and his finding that the “plaintiffs have
not shown that any attempt to have the company bring
this action in its own name would have been futile”. I
accept his analysis of the facts of this case and their
relevancy in connection with the rule in Foss v. Harbottle.
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They are set out in his reasons for judgment contained
in (1967), 63 D.L.R. (2d) 100, and I refrain from repeating
them. This is sufficient to dispose of the appeal on these
two points.

The next issue in this appeal relates to a block of 543
shares which at the time of the institution of the action
were in the hands of the promoters. I have mentioned
these shares earlier in the reasons. They were the rest of
the block of 776 shares issued pursuant to a resolution of
January 29, 1959, to Canada Trust Company in trust for
the three vendor companies. These shares were issued in
breach of arts. 3 and 4 of the articles of association and
the issue was, therefore, illegal and void. The trial judge
rectified this illegality by directing the cancellation of these
543 shares and the issue of the same number in units of
31 and 38 shares to the defendant promoters personally
and the delivery of their joint and several promlssory
notes to secure the unpaid balance of the purchase price.
The reason for this was that the promoters, if they bought
shares pending their ‘further sale to tenant-shareholders,
were to adhere to the form of ‘agreement which the tenant-
shareholders who. d1d not pay for their shares in full were
to sign.

I do not think that this i issue requlres further d1scuss1on
Tysoe J.A. said:

The effect of this judgment is simply to correct the irregulantres re-
sulting from the breaches of arts. 3 and 4 of the articles of agsociation of
the company and to produce such a result that “the original resolution of
January 29, 1959 will be adhered to as nearly as possible”. With respect,
it appears to me that this was a sensible way of dealing with this matter
and I am unable to see any error in what was done. In my opinion this
claim must fail,

According to Tysoe J.A., the defendants were bound to
comply with the provisions of this part of the judgment
and’ they did so. In the Court of Appeal the plaintiffs
argued that by c¢omplying with the judgment, the defend-
ants had taken and enjoyed'the benefits accruing to them
under ‘this portion of the judgment and were, ‘therefore
précluded from appealing. The same point was argueéd in
this Court by way of preliminary objection and I would
dismisg this preliminary objection for .the same reasons
that were given in the msjority judgment. in the Court
of Appeal.
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Mr. Justice Tysoe and Mr. Justice Bull dlsmlssed the
motion on two grounds:

(a) that the actions of the defendant promoters did not
bring them within the principles of estoppel enunciated
in Lissenden v. C.A.V. Bosch Ltd?;

(b) that the defendant promoters had done no more tha,n
comply with the judgment which they were bound
to do.

Mr. Justice Norris dismissed the motion on the first ground.
Again, I have nothing to add to the reasons for judgment
of Tysoe J.A. on this point.

On the question of the ultra vires issue of these shares,
I do, however, wish to state that in my opinion this was

an action that any shareholder could bring and that the

rule in Foss v. Harbottle has no application.

. There is one further subsidiary issue to be dealt with,
namely, the 31 shares appurtenant to suite 202, the care-
taker’s suite. When Ocean Towers was converted into a
public company, 455 shares were allotted to Canada Trust
Company in trust for Ocean Towers. All of these shares
except the 31 shares appurtenant to suite 202 were sold
to tenant-shareholders but the 31 shares were still out-
standing in the name of Canada Trust Company in trust
for Ocean Towers when the action was instituted. The
trial judge ordered the cancellation of these shares on the
ground that they had been illegally issued. The Court
of Appeal stated that the cancellation raised no problems
and that it was not attacked and must therefore stand.

There was, however, an agreement made on December 31,
1963, between the vendor companies and Ocean Towers
under which Ocean Towers was to keep possession . of
suite 202 subject to payment of a purchase price of
$28,000. The agreement was conditional upon its approval
by a resolution of shareholders and this has never been
done. The agreement was declared to be illegal and void
by the trial judge. The declaration of illegality was set
aside by the Court of Appeal and, in my opinion, correctly.

The Court of Appeal pointed out that the agreement
was not a plrchase of these 31.shares from the vendor

5119401 AC. 412.
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companies. The vendor companies had never taken them
nor showed them in their accounts as being owned. The
shares had always been beneficially owned by and held for
the company but by an irregular allotment. They had
never been issued. The gist of the judgment of the Court
of Appeal on this point is contained in the following
passage:

In effect, the agreement constituted a purchase of a leasehold interest,
or leasehold entitlement, vested in the Vendor Companies by their
obligation under ex. 12 to take over all unsold suites in part payment
on the purchase price of the building. The $28,000 took the place of and
recompensed the Vendor Companies for the loss of the purchase price of
the suite and the shares appurtenant to it which would have been added
to the purchase price of the building had the suite with its shares been
taken over by the Vendor Companies. Neither the form nor the intention
thereof was to purchase shares. Only the company had any interest in the
ghares, and the intention was merely to extinguish them. In my view,
under the peculiar circumstances of this matter, no unauthorized reduction
in capital or trafficking in shares was involved, and the learned trial

Judge’s finding that ex. 37 was ultra vires, illegal and void, and that it be
cancelled, cannot stand.

Again, T agree in full.

There was a cross-appeal by the promoters in which it
was argued that the rule in Foss v. Harbottle applied to
every cause of action asserted in this litigation and that

the Court of Appeal should have simply ordered a dis-

missal of the action. The attack was directed against the
order of the trial judge, affirmed by the Court of Appeal,
relating to the 543 shares. I have already stated my
opinion that the rule in Foss v. Harbottle has nothing to
do with this cause of action. The cross-appeal fails and
must be dismissed.

I would dismiss the appeal and the cross-appeél both
with costs.

) App'ea'l and cross-appeal dismissed with costs.

" Solicitors for the plaintiffs, appellants: Bull Housser &
Tupper Vancouver.

‘Solicitors for the defendants, respondents: Clark, Wilson,
White, Clark & Maguire, Vancouver.

175

1968

Burrows
‘et al.
.
Becker
tal.

Judson J.



176
1968

—
*Qct. 18
Oct. 18

R.CS. COUR SUPREME DU CANADA [19691

CANADIAN WAREHOUSING
APPELLANT;
ASSOCIATION ............ )
 AND
HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Combines—Transportation and storage of household goods—Whether in-
cluded in definition of “article” in the Act—Combines Investigation
Act, RS.C. 1952, c. 814, ss. 2(a), 82(1)(c), 82(2), as amended by
1960 (Can.), c. 46, ss. 1, 13—Ezchequer Court Act, RS8.C. 1962, c. 98,
s. 18(1)(g). .

Jurisdiction—Supreme Court of Canada—Question of law submitted to
Ezchequer Court by agreement between parties—Whether answer binds
“rights in future”——E’xchequer Court Act, RS8.C. 1962, c. 98, s. 883.

The appellant association represents some 300 firms engaged in the bus1-
‘ ness of transporting and storing household goods. By an agreement
in writing between it and the erwn, made pursuant to s. 18(1): Kg)
of the E,z:chequer Court Act, that Court was asked to determine the
following question: “Subject to section 32(2) of the Combines
Investigation Act is a person who conspires, combmes, agrees or
arranges with another person to prevent, or lessen, unduly competi-
tion in the storage or transportation of household goods, guilty of
an offence under section 32(1)(c) of the Combines Investigation Act?”
The Exchequer Court answered the questron in ‘the affirmative, and
the association was granted Ieave to appeal to this Court

Held: The appeal should be dlsmlssed

This Court had jurisdiction to hear the appeal. As a direct result of the

" judgment’ of the Exchequer Court, it is no longer open to .the

appellant to’contend in other judicial proceedings-that the storage

or transportation of household goods does not come within the

purview of s. 32(2),of the Act. Such a result binds substantial “rights

in future” of the appellant within the meaning of s. 83(b) of the

Ezchequer-Court Act which enacts that ah appeal from'a judgment

of the Exchequer Court lies when the action, suit, cause, matter or

other judicial proceeding relates “to any matter or thing Where
rights in' future might be-bound”,

As to the merits, household goods are “articles” within the definition of
that word in s. 2(a) of the Combines Investigation Act, as being
commodities “that may be the subject of trade or commierce”. The
word “article” does not apply only to commodities in the stream of
commerce. If Parliament had intended that commiodities that are
actually in the stream of commerce only would be articles within the
meaning of the deﬁmtlon, the word “is” would be expected to be
found insfead of “may be”. '

1
Vs

A

Coalition—Transport et entreposage de meubles de maison—Sont-ils
visés par la définition du mot «article» dans la loi—Lot relative auz

*PreseNT: Cartwright C.J. and Martland, Judson, Ritchie and
Pigeon JJ.



S.CR. SUPREME COURT OF CANADA [19691 177

. enquétes sur les coalitions, S.R.C. 1952, c. 814, art. 2(a), 82(1)(c), 1968
32(2) amendée par 1960 (Can.), c. 45, art, 1, 13—Los sur la Cour de CANADIAN
VEchiquier, S.R.C. 1952, c. 98, art. 18(1)(g). W ARE-

HOUSING
Juridictton—Cour Supréme du Canada—Question de droit déférée & la AssocIATIoN

Cour de l’Echzquwr por une entente enlre les partzes—La réponse .
se rattache-t-elle & des edroits futurs»—Lot sur la Cour de l’Echzqmer THE QUEEN
S.R.C. 1962, c. 98, art. 88. —

L'association appelante représente quelque 300 sociétéds commerciales
dont l’entreprise consiste & faire le transport et l'entreposage de
meubles de maison. L’association et la Couronne ont convenu par
écrit, conformément & lart. 18(1)(g) de la Lot sur la Cour de
UEchiquier, que la question suivante soit déterminée par la Cour:
«Sous réserve de l'art. 32(2) de la Lot relative aur enquétes sur les
coalitions, est-ce qu’une personne qui complote, se coalise, se con-
certe ou s’'entend avec une autre pour empécher eu diminuer indii-
ment la concurrence dans ’entreposage ou le transport de meubles de
maison, est coupable de linfraction prévue 3 Part. 32(1)(c) de la
Loi relative auz enquétes sur les coalitions?». La Cour de IEchiquier
a répondu affirmativement 3 cette question, et I'association a obtenu
la permission d’en appeler & cette Cour.

Arrét: L’appel doit étre rejeté.

Cette Cour a juridiction pour entendre . l’appel Comme conséquence
directe du jugement de la Cour de l’Ech1qmer, Pappelante ne peut
plus soutenir dans d’autres procédures judiciaires, que lentreposage
ou le transport de meublés de maison ne tombe pas sous la portée
de lart. 32(2) de la Loi Un tel résultat se rattache & des «droits
futurs» substantiels de appelante dans le sens de l'art. 83(b) de la
Lot sur la Cour de l’E’chiquier qui déclare qu’il y a appel d'un
jugement de la Cour de I'Hchiquier lorsque Paction, .poursuite, cause,
affaire ou autre procédure judiciaire se rapporte & «une affaire ou
“those" 3 laquelle peuvent se rattacher des droits futurss.

Sur le fond les meubles de maison sont compris dans la définition du’ mot
«<article» de l'art. 2(a) de la Loi relative auxr enguétes sur les- coah—
tions & titre d’articles «susceptibles de faire I'objet d’échanges ou d’u
'commerces. Le mot «article» ne s'applique pas seulement aux artwles
qui sont actuellement dans‘le cornmerce. Si telle avait été- -Pintention
du Parlement, on trouverait les mots «qui font»> au lieu de «susceptibleg
de faire».

APPEL d’un jugement du Juge Gibson de la Cour de
I’Echiquier du Canada?, en réponse & une question de droit
concernant l'application de la Loi relative aux enquetes
sur- les coalitions. Appel re]ete

i

APPEAL from a Judgment of Glbson J of the Excheq-
uer Court of Canadal, in answer to a questlon of law as
to the apphcatlon of the Combines Investzgatwn Act.
Appeal dismissed. Coa

1119681 1 Ex. C.R. 392, 2 C.R.N.S. 204, 54 CP.R. 35.
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1;9(5 ' Keith E. Eaton and Brian A. Crane, for the appellant.
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] %AAQEI‘}N C.R.0. Munro,Q.C.,and 8. M. Leikin, for the respondent.

HOUSING .- . : o
AssociaTioN

SATON - The judgment of the Court was delivered by
TaE QUEEN

— Piceon J.:—By agreement in writing made as contempla-
ted in sub-para. (g) of s. 18 (1) of the Exchequer Court Act,
the parties, after stating that “the transportation and
storage of goods commonly described as household goods,
being goods owned by householders and used in their house-
holds, is a substantial business ...”, have submitted to the
Exchequer Court of Canada the following question:

Subject to section 32(2) of the Combines Investigation Act is a per-
son who conspires, combines, agrees or arranges with another person to
prevent, or lessen, unduly, competition in the storage or transportation of
household goods, guilty of an offence under section 32(1)(¢) of the Com-
bines Investigation Act?

- The question was answered in the affirmative by Gibson J.
An appeal is now brought to this Court by leave granted
by Fauteux J. under s. 83 of the Exchequer Court Act as
relating to a “matter or thing where rights in future might
be bound”.

At the hearing, argument was heard first on the question
of jurisdiction because, as far as could be determined, this
appeared to be the first case of an appeal under such cir-
cumstances.

A declaratory judgment is undoubtedly binding on the
parties as res judicata, not merely by application of the
doctrine of stare decisis. As a direct result of the judgment
of the Exchequer Court it is no longer open to the appellant
to contend in other judicial proceedings that the storage or
transportation of household goods does not come within-the
purview of s. 32(2) of the Combines Investigation Act. In
considering whether such a result binds “rights in future”,
it must be observed that when what is presently sub-para.
(b) of s. 83 of the Exchequer Court Act was first enacted
(1887, 50-51 Vict., c. 16, s. 52), it read as follows:

" (b) Relates to ény fee of oﬂice,' duty, rent, revenue or_any sum of
' ‘money payable to Her Majesty, or to any title to lands or tene-

ments, annual rents or such like matters or things where the
rights in future might be bound. -
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The words “such like” explicitly required the application 1968

of the noscitur a sociis rule as they. did at that time in s. 29 CanADIAN
of the Supreme and Ezchequer Courts Act, RS.C. 1886, i

c. 135. However, Parliament amended in a different manner ASSOCIATION
the two provisions after Taschereau J. (as he then was) Tar QUEEN

had said of s. 29, in Gilbert v. Gilman®: Pigeon J.

we are asked to read this section as if it read “Or in any matters or
things where the rights in future might be bound.” But the words the
legislature has used are “such like matters,” thereby qualifying them to
such matters or things as are precedently mentioned.

By s. 8 of 54-55 Viet.,, c. 26, the provision in the
Ezxchequer Court Act was made to read as it now does,
Parliament adopting substantially the wording indicated as
not implying a restriction, namely:

(b) Relates to any fee of office, duty, rent, revenue or any sum of
money payable to Her Majesty, or to any title to lands, tenements
or annual rents, or to any question affecting any patent of
invention, copyright, trade mark or industrial design, or to any
matter or thing where rights in future might be bound.

But concerning the jurisdiction of this Court, the amend-
ment made two years later (56 Viet., c. 29) consisted in
substituting the words “and other” for the words ‘“or such
like”. It is the provision as thus amended that was held to
require the application of the noscitur a sociis rule in O’Dell
v. Gregory®, a decision which was followed in a long line of
cases culminating in Greenlees v. Attorney General of
Canada®.

In view of the difference between the two enactments it
seems clear that these decisions can have no application to
the instant case. It is moreover obvious that the rights in
future -of the appellant that are bound by the decision
appealed from are substantial. As a result of the decision
it 1s unlawful for it to eonduect its business otherwise than
subject to the prohibitions enacted in the Combines Inves-
tigation Act, whereas in the absence of such a decision it
would be open to it to contend that as respects the storage
or transportation of household goods, it is not subject to
such prohibitions. It is also apparent that in those matters
it is subject to the exercise of the powers of investigation

2 (1889), 16 S.C.R. 189 at 194-5. 8 (1895), 24 S.CR. 661.
4[1946] S.C.R. 462, [1947]1 1 D.L.R. 798.
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contemplated in that Act without any possibility of con-
tending that these matters are not within its proper scope.

On the merits, the argument submitted by appellant is
essentially that household goods are not “articles” within
the definition of that word in para. (a) of s. 2 of the Com-
bines Investigation Act:

(a) “article” means an article or commodity that may be the subject
of trade or commerce.

It is contended that the general intention of the Act is
that it shall apply only to commodities in the stream of
commerce. The fatal weakness of this argument is that it
really invites us to construe the definition as if it read
“that is” instead of “that may be”. It is true that the result
of the literal reading is that the definition embraces every
conceivable commodity but it is no reason for departing
from the clear meaning of the Act. If Parliament had in-
tended that commodities that are actually in the stream of
commerce only would be articles within the meaning of the
definition, we would expect to find the word “is”’ instead of
“may be”. There is no basis for not presuming that the
wording used was intended precisely to make it certain that,
commodities not actually in the stream of commerce would
be covered.

Our attention was drawn to §. 33 of the National Trans—
portation Act (14-15-16 Eliz. II, c. 69) whereby provision
is made for the filing of a tariff of tolls by an association of
motor vehicle operators on their behalf subject to the
authority of the Canadian Transport Commission. Nothing
in that provision, which is not yet in force, lends any sup-
port to the contention that the C’ombmes Investigation Act
should be construed otherw1se than as above 1ndlcated

‘The appeal fails and must be gilsmlssed with costs.
‘Appeal dismissed with costs.

Sdlicitors for the ) appellant:  Gowling, M acTavish,
Osborne & Henderson, Ottawa. '

" Solicitor for the responder‘b(t:‘ D S. Mazwell, Otta@a.
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LAWRENCE WILLARD BROSSEAU ...... APPELLANT; *Eef

: ‘ Nov.15
‘ AND Nov. 28

HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Criminal law—Plea of guilty—Charge of non capital murder—Accused
represented by counsel—Whether Court should have questioned the
accused before accepting plea.

The appellant, who was a 22 year old Cree Indian with a Grade II
.education, was charged with capital murder to which he pleaded
not guilty. The charge was subsequently reduced to non capital
murder, and in the presence of his counsel, the appellant pleaded
guilty thereto and was sentenced to life imprisonment. The Court
of Appeal dismissed his application for leave to withdraw that plea
and affirmed the conviction on the charge of non capital murder.
The appellant was granted leave to appeal to this Court on the
question as to whether the trial judge erred in law in accepting the
plea of guilty without making inquiry as to whether the appellant
understood the nature of the charge and the effect of such plea.

Held (Spence J. dissenting): The appeal should be dismissed.

Per Cartwright CJ. and Martland, Judson and Ritchie JJ.: When a
plea of guilty is offered and there is any reason to doubt that the
accused understands what he is doing, there is no doubt that the
judge will make inquiry to ascertain whether he does so; and the
extent of the inquiry will vary with the seriousness of the charge
to which the accused is pleading., Failure to make due inquiry may
well be a ground on which the Court of Appeal will exercise its
jurisdiction to allow the plea of guilty to be withdrawn if it is
made to appear that the accused did not fully appreciate the nature
of the charge or the effect of his plea or if the matter is left in
doubt. However, it cannot be said that where, as In the case at bar,
an accused is represented by counsel and tenders a plea of guilty to
non capital murder, the trial judge is bound as a matter of law to
interrogate the accused before accepting the plea.

Per Spence J., dissenting: It is the duty in law of the trial tribunal to
satisfy itself that the accused understands the nature of the charge
and the effect of the plea before it is entitled to accept a plea of
guilty. The trial judge could not, in the circumstances of this case,
in exercising his discretion to accept the plea of guilty, rely only
on the fact that the accused was represented by counsel. In so
doing, he could not satisfy himself that the accused knew either
the nature of the plea or the consequences thereof.

Droit criminel—Platdoyer de culpabilité—Accusation de meurtre non
qualifié—Accusé représenté par un avocat—Est-ce que la Cour aurait
dii questionner Uaccusé avant d’accepter le plaidoyer.

*PreSENT: Cartwright C.J. and Martland, Judson, Ritchie and
Spence JJ.
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[/appelant, un Indien Cri Agé de 22 ans et,ayant une éducation allant
jusqu'au grade II, a été accusé d'un meurtre qualifié auquel il a
plaidé non coupable. L’accusation a été subséquemment réduite &
celle de meurtre non qualifié, et en présence de son avocat, 'appelant
‘g, plaidé coupable & cette accusation et a été condamné & Pemprison-
nement 3 vie. La Cour d’appel a rejeté sa demande pour obtenir la
permission de retirer ce plaidoyer -et a confirmé la déclaration de
culpabilité sur l'accusation de meurtre non, qua]iﬁé. L’appelant a
obtenu la permission d’appeler & cette Cour sur la question de savoir
si le juge au procés a erré en droit en acceptant le plaidoyer de cul-
pabilité sans faire une enquéte pour déterminer si I'appelant compre-
nait la nature de l'accusation et l'effet dun tel plaidoyer.

Arrét: L’appel doit étre rejeté, le Juge Spence étant dissident.

Le Juge en Chef Cartwright et les Juges Martland, Judson et Ritchie:
Lorsqu’un plaidoyer de culpabilité est offert et qu’il y a raison de
douter que Paccusé comprend ce qu’il fait, il n'y a aucun doute que
le juge fera une enquéte pour s’assurer qu’ii comprend; et I'étendue
de cette enquéte variera selon la gravité de l'accusation & laquelle
laccusé plaide. Le défaut de faire l'enqudte requise peut étre un
motif sur lequel la Cour d’appel s'appuiera pour exercer la juri-
diction qu’elle posséde de permettre que le plaidoyer de culpabilité
soit retiré s'il appert que laccusé n’a pas complétement apprécié
la nature de I’accusation ou leffet de son plaidoyer ou si la chose
est laissée dans le doute. Cependant, on ne peut pas dire que lors-
qu'un accusé est, comme dans le cas présent, représenté par un
avocat et offre un plaidoyer de culpabilité 3 une accusation de
meurtre non qualifié, le juge au procés est tenu en droit d’'interroger
Paccusé avant d’accepter le plaidoyer.

Le Juge Spence, dissident: En droit, le juge au procés doit s’assurer que
l'accusé comprend la nature de laccusation et l'effet du plaidoyer
avant quil lui soit permis d’acecepter un plaidoyer de culpabilité.
Dans les circonstances de cette cause, le juge au procés ne pouvait
pas, dans l'exercise de sa discrétion d’accepter le plaidoyer de cul-
pabilité, s’appuyer uniquement sur le fait que laccusé était représenté
par un avocat. En ce faisant, il ne pouvait pas s’assurer que l'accusé
connaissait la nature du plaidoyer ou ses conséquences.

APPEL d’un jugement de la Cour d’appel de I’Alberta
confirmant une déclaration de culpabilité pour meurtre non
qualifié. Appel rejeté, le Juge Spence étant dissident.

APPEAL from a judgment of the Supreme Court of
Alberta, Appellate Division, affirming a conviction for non-
capital murder. Appeal dismissed, Spence J. dissenting.

Ian H. Baker, for the appellant.

Brian A. Crane, for the respondent.
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The judgment of Cartwright C.J and .of Martland,
Judson and Ritchie JJ. was delivered by

Tre Crmr Justice:—This appeal is brought, pursuant
to leave granted by this Court on October 17, 1968, from a
judgment of the Appellate Division of the Supreme Court
of Alberta pronounced on September 10, 1968, dismissing,
without recorded reasons, the application of the appellant
for leave to withdraw his plea of guilty, granting leave to
appeal and dismissing the appellant’s appeal from his
conviction on a charge of non-capital murder.

Leave was granted to appeal on the following question:

Did the learned trial judge err in law in accepting the Appellant’s
plea of guilty to non-capital murder without making inquiry to satisfy
himself that the Appellant understood the nature of the charge and the
effect of such a plea?
- It appears that the appellant was indicted on the charge
that on or about March 11, 1967, he unlawfully killed
Robert George Sidener, thereby committing eapital murder.
The indictment is dated September 5, 1967. The appellant
appeared before Primrose J. on September 5, 1967, was
arraigned and pleaded not guilty and the case was re-
manded to October 30, 1967, for the purpose of fixing a
date for trial. The appellant appeared on October 30
before Greschuk J.; he appeared on January 2, 1968, before
Primrose J.; he appeared on January 15, 1968, before
Manning J.; on each of these occasions the case was further
remanded for the purpose of fixing a date for trial. The
appellant appeared on February 26, 1968, before Greschuk
J. and was remanded to March 11, 1968, for trial. On
March 11, 1968, he appeared before O’'Byrne J. and the
notation on the back of the indictment as to wha,t oceurred
on that day is as follows:

Monday March 11th, 1968

Mr. Justice M. B. O’Byrne
" Mr. W. J. Stainton—Crown
Mr. P. Mousseau for the Accused
Indictment amended to read
“NON-CAPITAL MURDER”
Accused arraigned.
Pleads “NOT GUILTY”
Mr. L. Pearce—reporter
Case adjourned to 2:00 p.m for electlon & continuation
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1968 Monday, March 11th, 1968

BROSSEAU 2:00 p.m. Mr.'Justice M. B. O’'Byme
. Mr. W. J. Stainton—Crown

Tue QUEEN Mr. P. Mousseau for the Accused

Cara—right Mr. G. F. Remedios—reporter
CJ. Mr. Patrick Callihoo—interpreter sworn
—_— Accused re-arraigned on the amended indictment—
Pleads “GUILTY”
Sentence LIFE IMPRISONMENT

The transcript of the proceedings on March 11, 1968,
opens as follows:

Mer. Stainton: In this case, my Lord, might the amendment which
has been proposed and which has been written into the indiet-
ment be granted so that the charge will read non-capital murder
instead of capital murder?

TaE Courr: Yes, the amendment is granted.

Mkr. Srainton: Might the accused be rearraigned, my Lord?

Tre Courr: Yes. Mr. Clerk:

Tae CrErx or THE Courr: Lawrence Willard Brosseau, you stand
charged that you on or about the 11th day of March, A.D. 1967,
at or near Tulliby Lake in the Judicial District of Edmonton,
did unlawfully kill and slay Robert George Sidener, thereby
committing non-capital murder contrary to the provisions of the
Criminal Code. How say you to this charge, do you plead guilty
or not guilty?

TrE Accusep: Not guilty.

Tae CuErk oF Tue Courr: Harken to your plea as the Court doth
record it, Lawrence Willard Brosseau, not guilty.

Mz. Mousseau: My Lord, if we may, would the Court grant a five-
minute adjournment?

Tuae Courr: Yes, we will adjourn for five minutes.

The Court adjourned at 10.05 a.m. and reconvened at
10.20 a.m., at which time Mr. Mousseau asked the Court
to stand the matter over to two o’clock in the afternoon,
Mr. Stainton stated that he had no objection, and the
trial Judge adjourned the matter accordingly. The tran-
seript as to what occurred at 2 p.m. is as follows:

Mg. Mousseau: I might at this time, my Lord, before Mr. Brosseau
arrives, explain that whilst Mr. Brosseau appears to have a
sufficient command of the English language, I have on prior
occasions interviewed him with an interpreter, and when I spoke
with Mr. Brosseau earlier this morning he did indicate to me
that he preferred that the present proceedings be interpreted to
him. Mr. Callihoo, who is an ex-agent of the then Department
of Indian Affairs, has agreed to do so, and I would request of
Your Lordship that he be sworn in order to perform his function.

Tae Courr: Very well

Pamricx  Carnimoo, sworn in as English/Cree interpreter.

Teaw Courr: It's just a matter of reading the charge again to the
accused, Mr. Mousseau?
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Meg. Moussgavu: It is, yes, my Lord.

Tae Cierx: Lawrence Willard Brosseau, you stand charged that
you on or about the 11th day of March, A.D. 1967, at or near
Tulliby Lake, in the Judicial District of Edmonton, did unlaw-
fully kill and slay Robert George Sidener, thereby committing
non-capital murder, contrary to the provisions of the Criminal
Code. How say you to this charge, do you plead guilty or not
guilty ?

TaE Accusep: Guilty.

Tue Cuerx: Harken to your plea as the Court doth record it,
Lawrence Willard Brosseau, guilty.

Mr. Stainton then outlined the circumstances of the
killing to the trial Judge at some length. The trial Judge
then asked Mr. Mousseau if he wished to say anything and
Mr. Mousseau addressed the Court as follows:

Mg. Mousseau: Only to indicate to the Court that the accused is
describable only in terms of an absolute primitive. I don’t pre-
tend to have any particular understanding of his mind or of
his intent. I can point out to evidence given in the preliminary
both by the wife of the deceased as well as by Mr. Wendt, that
there was absolutely no antagonism or ill feeling between the
accused and Mr. Sidener. I can point out also the accused’s
evidence to the effect that he drank what for him was a sub-
stantial amount of beer. I can point out also the fact that
whilst he did give one profession or did make certain admissions
to Mr. Nolin, as my friend has pointed out, he gave a totally
different reason for the commission of the act when speaking to
the police.

These factors, of course, in view of the statutory penalty, do
not involve this Court presently. However, this Court, to the
extent that it is a Court of law, is involved with the matter of
justice generally, and whilst I am not absolutely certain as to
the Court’s powers with respect to cases of like nature, I would
agsk of the Court that it recommend that this -matter be gone
into by the Parole Board and that it may, upon examination,
prove to be one of the special cases that the enactment setting
out the Parole Board envisages. That is my submission, my Lord.

The transcript continues as follows:

Tae Courr: Thank you, Mr. Mousseau.
Stand up, Mr. Brosseau. Section 206(2) of the Criminal Code
provides that a person guilty of non-capital murder shall be
sentenced to imprisonment for life. I have no discretion in the
matter. I sentence you to imprisonment for life. At the request
of Mr. Mousseau a report will be made to the Parole Board
along the line suggested by him.

Me. Moussgau: Thank you, my Lord.

Tre Courr: That’s all, Mr. Stainton?

Mr. Srtarnton: Yes, my Lord.

Tur Courr: Thank you.

) ‘ " (Court: ‘adjourned at 3:01 p.m.)
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1968 It will be observed that no inquiry was made by the

Brosseau learned trial Judge either of the appellant or of his counsel
Tre Quesx 28 t0 Whether the appellant understood the charge and the
—-  consequences of his plea of guilty.
Cartwright
CJ. On March 18, 1968, the appellant gave a written notice
of appeal to the Appellate Division of the Supreme Court
of Alberta stating that he wished to apply “for leave as
required”’ and to appeal his conviction and sentence on the
following grounds:

(a) I wish to appeal my conviction and sentence on the grounds
that I only have a grade 2 education and my lawyer told me
that if I didn't plead guilty to the charge that they would
sentence me to hang. When he told me this I was scared and
pleaded guilty.

On August 26, 1968, the appellant swore an affidavit
stating that he is a Cree Indian, that he reached only
grade 2 in school and left school when he was fifteen years
old, that he is now twenty-two years old, that he was drunk
at the time of the offence and did not know what he did,
that he was drunk when he gave a statement to the police,
that he understood that for capital murder he would be
bhanged but that non-capital murder was not so serious,
that his lawyer told him in February 1968 that he might
get five or seven or eight years but did not say on what
charge he could get this sentence, that, in March 1968, his
lawyer told him that if he was found guilty they would
sentence him to be hanged, that he pleaded not guilty in
Court and the case was put over till two o’clock and that
his lawyer told him that if he was found guilty he could be
sentenced to be hanged but that if he pleaded guilty, he
would get life imprisonment; that he pleaded guilty
because he was scared of being hanged, that when he
pleaded guilty he did not understand that the Judge had
no choice but to impose a life sentence. He concluded by
saying that he did not believe he had killed Robert George
Sidener as he always got along well with him when he
worked for him over six years and that he had no grudge
against him. '

Mr. Mousseau, at the specific request of counsel then
acting for the appellant and with the written authorization
of the appellant, made an affidavit which appears to have
been sworn on September 12, 1968. (This would seem to be
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in error as the judgment of the Appellate Division refers
to the affidavit of Mr. Mousseau). In this affidavit, Mr.
Mousseau states that he arranged the delays in the case
being brought to trial in the expectation of a change in
the legislation regarding capital erimes, “that the amend-
ments made the Criminal Code, and relevant to the proceed-
ings at bar, were not of a nature as would assist the
Appellant”, that subsequent to the enacting of the amend-
ment aforesaid a tentative arrangement was entered into
between counsel for the Crown and himself, as a result of
which it was suggested that the charge should be reduced
to non-capital murder.

The amendments referred to were doubtless those con-
tained in Statutes of Canada 1967-68, c. 15, and by virtue
of s. 3 of that Act, as the date of the killing of Sidener was
March 11, 1967, and the indictment was dated September
5, 1967, prior to the date that the amendments were brought
into force, December 29, 1967, it is clear that had the
appellant been convicted on the indictment for capital
murder the imposition of a sentence of death would have
been mandatory.

The affidavit continues as follows:

6. THAT subsequent to the above, I met with my client on a
number of occasions (the last of those meetings took place on either
of the 9th or the 10th days of March, A.D. 1968); we together reviewed
the facts of the matter; I discussed with him the nature of the charge
with which he was faced, as well as the consequences attendant upon
a finding of guilty thereon; I also indicated that, on the evidence, the
charge might, at trial, be reduced to one of either ‘non-capital murder’
or ‘manslaughter—I explained to him the nature of these charges as
well as the consequences attendant thereon; I recommended that, in
my opinion, his interests would best be served by his pleading guilty
to a reduced charge of ‘non-capital murder—I indicated to him that
the sentence in a case of this nature was dictated by the Statute; that,
notwithstanding, the Parole Regulations permitted review and release
upon his having served seven years of his sentence or, in the event that
special circumstances be shown to exist, at the Board’s discretion—I was
able, in this last regard, to assure him of the co-operation and assistance
of officials of the Native Friendship Centre as well as to indicate to him
that I would move that the Court, in its ‘Report’, recommend review
in the light of the very peculiar nature of his person and circumstances;
Me. Brosseau indicated that he would be guided by my recommendation.

7. On March 11th, AD. 1968, Mz. Brosseau appeared before
O’ByrNE, J., and was re-arraigned on a charge of non-capital murder he
recorded a plea of “not guilty”; in view of the circumstances surrounding
the reduction of the charge as well as of my uncertainty as to whether
he was fully cognizant of that which he had done—I requested adjourn-
ment of the matter to the afternoon. ’
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8. I then called upon P. Carimoo, an interpreter, and together with
Mz. Cavrrmoo, attended upon Mr. Brosseau at the R.C.M. Police cells;
at that time, through the intermediary of Mgr. Carimoo I clearly indi-
cated to Mg. Brosseau that he was wholly at liberty to proceed to trial
and that, should he so desire, I would request a further adjournment of
the proceedings; I again reviewed the circumstances of the occurrence;
explained the consequences attendant upon a finding of “guilty” on each
of the three charges aforementioned; I reiterated my advice to the
effect that his best interests would be served by his pleading “guilty”
to the reduced charge as it presently stood; I requested that he indicate
his desire and assured him that I would do as he requested; at 2:00
o’clock that afternoon he again appeared before The Honourable, Mr.
Justice M. B. O’ByrNE, the charge was re-read to him and translated
into the Cree language by Mg. Carimoo—he recorded a plea of “guilty”
thereto.

9. THAT Mk. BrosseaU’s circumstances are such that, in my opinion,
notwithstanding the above, it may well be that he was throughout in-
capable of understanding or appreciating the nature and consequences
of the plea instantly recorded; that his background is such that he
cannot be regarded other than as a frue ‘primitive’.

There was also before the Appellate Division an affidavit
exhibiting a letter from an M.D., a psychiatric consultant,
concluding with the sentence:

Certainly he (the appellant) would not rate higher than a Border-
line 1.Q—that is, just above the Defective level.
and a psychological report of which the last sentence reads:

It can be concluded that he is functioning within the borderline
group.

I have recited the evidence which was before the
Appellate Division at perhaps undue length. It was within
the powers of that Court, if it saw fit to do so, to make an
order permitting the appellant to withdraw his plea of
guilty and directing a new trial but their decision not to
do so was one involving questions of fact or mixed fact and
law, not a question of law in the strict sense, unless it can
be said that the question on which leave to appeal to this
Court was granted should be answered in the affirmative.

The question before us is whether the learned trial Judge
erred in law in accepting the plea of guilty without making
inquiry as to whether the appellant understood the nature
of the charge and the effect of such plea.

- No doubt when a plea of guilty is offered and there is
any reason to doubt that the accused understands what he
is doing, the judge or magistrate will make inquiry to
ascertain whether he does so and the extent of the inquiry
will vary with the seriousness of the charge to which the
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accused is pleading. An illustration of the care exercised in
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a case where the accused pleaded guilty to murder at a Brosseau

time when the imposition of the death sentence was oblig-
atory, is furnished by the case of Rer v. Bliss'.

The extent of the duty of inquiry resting on a judge or
magistrate before whom a plea of guilty is offered is dis-
cussed in R. v. Johnson and Creanza® and in Rex v. Hand
(No. 1)3, both decisions of the Court of Appeal for British
Columbia. In the second of these, Bird J.A., as he then was,
speaking for the Court said at page 389:

This Court in two recent cases has had occasion to express the
opinion that a plea of guilty ought not to be accepted unless the Judge
or Magistrate is sufficiently informed in open Court of the facts upon
which the accused pleads guilty, to provide assurance that the accused
understands the offence to which his plea relates: Cf. R. v. Theriault
(unreported) and R. v. Johnson & Creanza, (1945) 4 DLR. 75, 85 Can.
C.C. 56. This course is more particularly essential where the offence, as
here, involves a maximum sentence of life imprisonment and whipping.

In Rex v. Milina*, the Court of Appeal for British
Columbia consisting of Sloan C.J.B.C. and O’Halloran,
Robertson, Sidney Smith and Bird JJ.A. again considered
the cases above referred to. Sidney Smith J.A., with whom
Sloan C.J.B.C. and Robertson J.A. agreed, said at page 592,
after referring to the language used in the Hand case:

But however that may be, it is desirable to state now quite plainly
that in my opinion when an accused person pleads guilty it is not the
law that the magistrate must go into the facts in order to satisfy
himself that the accused is in fact guilty. If that were so there would
be an end at once to any efficacy in a plea of guilty.

What the quoted language does mean is that upon a plea of guilty
the magistrate should satisfy himself that the accused knows exactly
what he is doing when he so pleads, and knows and understands the
exact nature of the offence with which he is charged. And the accused
must plead guilty in “plain, unambiguous and unmistakable terms” (Rez
v. Golatham (1915) 84 LJ.XK.B. 758, 112 L.T. 1048, per Lord Reading,
C.J.). The cases will be rare indeed in which a magistrate will feel
himself obliged to make any special inquiry when the accused, as here,
is represented by counsel. The ecircumstances which are contemplated
by the expressions used in the above cases are those in which the
accused may be a foreigner, or illiterate, or the charge is one of unusual
complexity or of an unusually grave nature. Instances of these are to be

1(1936), 67 C.C.C. 1, [19371 1 DLR. 1.

2 (1945), 85 C.C.C. 56, [1945] 3 W.W.R. 201, 62 B.C.R. 199, [1945]
4 DLR. 7.

8(1946), 85 C.C.C. 388, [1946] 1 W.WR. 421, 1 C.R. 181, 62 B.CR.
359, [19461 3 DLR. 128.

4119461 2 W.W.R. 584, 2 CR. 179, 86 C.C.C. 374,
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found in Crankshaw’s Criminal Code, 6th ed. pp. 1062-3. The practice
in England is to the same effect and is thus stated in Kenny’s Outlines
of Criminal Law, 15th ed., at p. 558:

If he confesses, i.e., ‘pleads guilty’, he may be at once sentenced.
But in certain cases, lest he should be confessing under some mis-
apprehension as to the law or even as to the facts of his case,
the Court often advises him to withdraw his plea of guilty, and
so let the matter be fully investigated.

This passage, in my view, furnishes a useful guide to the
practice which should be followed when a plea of guilty
is offered and there is reason to doubt that the accused
understands what he is doing. Failure to make due inquiry
may well be a ground on which the Court of Appeal will
exercise its jurisdiction to allow the plea of guilty to be
withdrawn if it is made to appear that the accused did not
fully appreciate the nature of the charge or the effect of his
plea or if the matter is left in doubt; but in my opinion, it
cannot be said that where, as in the case at bar, an accused
is represented by counsel and tenders a plea of guilty to
non-capital murder, the trial Judge before accepting it is
bound, as a matter of law, to interrogate the accused.

I have reached the conclusion that the question on which
leave to appeal was granted should be answered in the
negative.

I would dismiss the appeal.

SpENCE J. (dissenting) :—1I have read the reasons of the
Chief Justice as set out herein. In those reasons, the facts
are set out with considerable clarity and detail and there is
no need to repeat them in these reasons. With respect, I
am of the opinion that it is the duty in law of the trial
tribunal, whether it be magistrate or judge, to satisfy
himself that the appellant understands the nature of the
charge and the effect of the plea before he is entitled to
accept a plea of guilty. I am in accord with the analysis
made by Sidney Smith J.A. in Regina v. Milina®, when he
said, referring to the language used in Rex v. Hand (No.
1S

What the quoted passage does mean is that upon a plea of guilty
the magistrate should satisfy himself that the accused knows exactly

what he is doing when he so pleads, and knows and understands the
exact nature of the offence with which he is charged.

5119461 2 W.W.R. 584, 2 C.R. 179, 86 C.C.C. 374.
6 (1946), 85 C.C.C. 388, [1946]1 1 W.W.R. 421, 1 C.R. 181, 62 B.C.R.
359, 119461 3 D.I.R. 128. ’
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I realize, as Avory J. said, in Vent v. The Queen”:

It is only in a case where there is some reason to doubt whether
an accused person appreciates the nature of his confession or the con-
sequences resulting from it that a jury is empanelled to try that issue.

I also agree with Smith J.A. when he pointed out in
Rex v. Milina, supra, that the cases will be rare indeed in
which a magistrate will feel himself obliged to make any
special inquiry when the accused, as here, is represented
by counsel; but Smith J.A. pointed out that one of those
cases may well be where “the accused may be a foreigner
or illiterate or the charge is of unusual complexity or of an
unusually grave nature”. Certainly even the reduced charge
of non-capital murder was a charge of an unusually grave
nature. Moreover, the accused man, a Cree Indian, was
certainly an illiterate, an illiterate who was described by
counsel to the learned trial judge as a “primitive”.

I am of the opinion that the present case is not one in
which the learned trial judge exercised his discretion.
Perhaps, to put it more accurately, if it is such a case then
it is one in which the learned trial judge failed to exercise
his discretion in accordance with judicial principles. It
would appear that the judge, in exercising the discretion to
_accept the plea of guilty, relied only on the fact that the
accused was represented, and apparently very adequately
represented, by counsel. I am of the respectful opinion that
he could not, under the circumstances, so rely on counsel for
in doing so he could not satisfy himself that the accused
knew either the nature of the plea or the consequences
thereof. Therefore, in failing to so satisfy himself, the
learned trial judge was wrong in law.

I would grant the appeal and direct a new trial.
Appeal dismissed, SPENCE J. dissenting.

Solicitors for the appellant: McClung & Baker,
Edmonton.

Solicitor for the respondent: The Attorney General of
Alberta, Edmonton.

7 (1935), 25 Cr. App. R. 55 at 58.
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BENSON & HEDGES (CANADA)
LIMITED .............. e

APPELLANT;

AND

ST. REGIS TOBACCO CORPORATION  RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Trade marks—Registration—Opposition on ground -of confusion—"“Golden

Circlet” in association with cigarettes—“Gold Band” previously regis-
tered with respect to cigars, cigarettes and tobaccos—Whether decision
of Registrar an exercise of discretion—Appeal to Exchequer Court
from Registrar's decision—Whether Exchequer Court can substitute its
decision for that of Registrar—Trade Marks Act, 1952-63 (Can.),
c. 49, ss. 6(2),(5), (12)(1)(d), 87.

The appellant filed an opposition under s. 37 of the Trade Marks Act to

the registration of the respondent’s trade mark “Golden Circlet” to
be used in association with cigarettes. The opposition was on the
ground that the proposed mark was confusing with the appellant’s
trade mark “Gold Band” which was already registered for use in
connection with the sale of cigars, cigarettes and tobaccos. The Regis-
trar of Trade Marks rejected the opposition and granted the registra-
tion. The Exchequer Court found that the Registrar had not acted
on any wrong principle or otherwise than judicially and dismissed
the appeal. The Court was of the opinion that the trade marks were
confusing but decided that it was precluded by the decision in
Rowntree Co. Ltd. v. Paulin Chambers Co. Lid., [1968] S.C.R. 134,
from substituting its conclusion for those of the Registrar under the
circumstances. The appellant appealed to this Court.

Held (Cartwright C.J. dissenting): The appeal should be allowed and

Per

Per

the registration refused.

Martland, Ritchie and Hall JJ: The decision as to whether or not
a trade mark is confusing within the meaning of s. 6 of the Trade
Marks Act involves a judicial determination of a practical question
of fact and does not involve the exercise of the Registrar’s discretion.
It was open to the Exchequer Court in the ecircumstances of this
case to substitute its conclusion for that of the Registrar and it was
not precluded from doing so by the decision in the Rownitree case,
supra. The Exchequer Court has rightly found that the proposed
trade mark was “confusing” with the other.

Pigeon J.: From what the Registrar has said, the appellate tribunal
could not ascertain the grounds of his decision and therefore could
not see whether they were well founded in law. It therefore became
its duty to form its own opinion as to the proper conclusion o be
reached. The Exchequer Court’s finding that confusion would be
likely to occur was amply supported.

Cartwright C.J., dissenting: It was open to the Exchequer Court in
this case to substitute its judgment for that of the Registrar and

*PgrseNT: Cartwright C.J. and Martland, Ritchie, Hall and Pigeon JJ.
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the decision in the Rowntree case, supra, did not preclude it from so 1968
doing. The question to be determined in this case involves the y

. . . . . . Benson &
exercise of personal judgment. Confusion was unlikely in this case. ~ Hppemg

(Canapa)
Lrp.

V.

Marques de commerce—Enregistrement—Opposition pour molif de con-~ S%bg%%f

fusion—<«Golden Circlet> a lUégard de cigarettes—eGold Band» an~  (oppn,

térieurement enregistré & Uégard de cigares, cigareties et tabacs—La —_

décision «u registraire est-elle rendue dans Uexercice d’une discrétion

judiciaire—Appel & la Cour de VEchiquier de la déeision du regis-

traire—La Cour de UEchiquier peut-elle substituer sa propre opinion

& celle du registratire—Loi sur les marques de commerce, 1952-563

(Can.}, ¢. 49, art. 6(2),(5), 12(1)(d), 37.

La compagnie appellante a produit une déclaration d’opposition, en vertu
de I'art. 37 de la Lot sur les marques de commerce, & l'enregistrement
par la compagnie intimée de la marque de commerce «Golden Circlet»
pour &tre employée & l'égard de cigarettes. L'opposition est fondée
sur le motif que cette marque créerait de la confusion avec la marque
«Gold Band» de l'appelante déjd enregistrée pour &tre employée 3
I'égard de la vente de cigares, cigarettes et tabacs. Le registraire des
marques de commerce a rejeté I'opposition et a permis I'enregistrement.
La Cour de I'Echiquier a statué que le registraire n’avait pas décidé
d’aprés un faux principe ou sans discernement et elle a rejeté l'appel.
Elle était d’avis que les marques créaient de la confusion mais a elle
décidé que, dans les circonstances, elle était empéchée par l'arrét dans
Rowntree Co. Lid. ¢. Paulin Chambers Co. Ltd. [1968] R.C.S. 134,
de substituer son opinion & celle du registraire. D’oli I’appel & cette
Cour.

Airét: L'appel doit &tre accueilli et l'enregistrement refusé, le Juge en
Chef Cartwright étant dissident.

Les Juges Martland, Ritchie et Hall: La conclusion qu'une marque de
commerce crée ou non de la confusion dans le sens de I'art. 6 de la
Loi sur les marques de commerce nécessite une décision judiciaire sur
une queslion pratique de fait et non pas l'exercice d’'une discrétion
judiciaire de la part du registraire. Dans les circonstances de cette
cause, il était loisible & la Cour de I’Echiquier de substituer son opinion
3 celle du registraire et elle n’était pas empéchée de le faire par l'arrét
Rowntree, supra. La Cour de I'Hchiquier a jugé avec raison que la
marque en question créait de la confusion.

Le Juge Pigeon: Le tribunal d’appel ne pouvait pas, en se basant sur ce
que le registraire a dit, se rendre compte des motifs de sa décision
et, par conséquent constater s’ils étaient bien fondés en droit. Il lui
incombait donc de former sa propre opinion sur la conclusion & laguelle
il devait en arriver. Sa conclusion que les marques seraient susceptibles
de créer de la confusion était amplement justifiée.

Le Juge en Chef Cartwright, dissident: I1 était loisible & la Cour de
I"'Echiquier de substituer son opinion & celle du registraire et l'arrdt
Rowntree, supra, ne 'empéchait pas de le faire. Lia question & trancher
dans le cas présent nécessite l'exercice d'un jugement personnel. La
confusion n’était pas probable en loccurrence.
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APPEL d’un jugement du Président Jackett de la Cour
de V'Echiquier du Canada® confirmant une décision du
registraire des marques de commerce. Appel accueilli, le
Juge en Chef Cartwright étant dissident.

APPEAL from a judgment of Jackett P. of the Excheqg-
uer Court of Canada’, affirming a decision of the Registrar
of Trade Marks. Appeal allowed, Cartwright C.J.
dissenting.

John C. Osborne, Q.C., and R. M. Perry, for the appellant.

Donald F. Sim, Q.C., and R. T. Hughes, for the
respondent.

Tre Cuier Jusrice (dissenting):—The relevant facts
and the questions raised in this appeal are set out in the
reasons of my brother Ritchie.

I agree with his conclusion that it was open to Jackett P.
in the circumstances of this case to substitute his judgment
for that of the Registrar and that he was not precluded
from doing so by the decision of this Court in The Rowntree
Company Limited v. Paulin Chambers Co. Ltd. et al2

It appears to me that the question whether the degree of
resemblance between two trade marks in appearance
or sound or in the ideas suggested by them would be likely
to lead to the inference that the wares associated with
such trade marks are manufactured by the same person, is
one involving the exercise of personal judgment in the
light of all the evidence and with particular regard to the
surrounding circumstances as set out in Clauses (a) to (e)
of s. 6(5) of the Trade Marks Act quoted by my brother
Ritchie. I have no doubt that in arriving at their con-
clusions in the case at bar both the learned President and
the learned Registrar had all these provisions in mind.

Bearing in mind the directions of s. 6(5) of the Trade
Marks Act and assuming, contrary to the faet, in favour
of the appellant that it had continuously manufactured and
marketed cigarettes under its trade mark “Gold Band”, I

1719681 2 Ex. C.R. 22, 37 Fox Pat. C. 83, 54 C.P.R. 49.
2119681 S.C.R. 134, 37 Fox Pat. C. 77, 54 CP.R. 43.
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would still be of opinion that it is unlikely in the extreme 1968
that either a retail dealer in cigarettes purchasing from a Bensox &
wholesaler or the average customer buying cigarettes at a (ngnﬁEDi)
tobacconist’s counter would be likely to draw the inference  Lm.
that cigarettes contained in a package bearing the trade gr, ﬁ'ms
mark “Golden Circlet” were manufactured by the appellant. %‘(’;;‘;:}0
The question is one of a class in the determination of which '
judges will naturally differ, as is evidenced by the present
case. With every respect for the opinion of those who en- —
tertain the contrary view, I find myself in agreement with

the conclusion of the learned Registrar which was affirmed,
although unwillingly under the supposed compulsion of the
Rowntree case, by the judgment of the Exchequer Court.

Cartwright
CJ.

I would dismiss the appeal with costs.

The judgment of Martland, Ritchie and Hall JJ. was
delivered by

Rircmie J.:—This is an appeal from a judgment of Mr.
Justice Jackett, the President of the Exchequer Court of
Canada?®, dismissing an appeal from a decision of the Regis-
trar of Trade Marks by which he had rejected the opposition
filed by the appellant under the provisions of s. 37 of the
Trade Marks Act, 1952-53 (Can.), c. 49 (hereinafter called
the Act) to the registration of the respondent’s trade mark
“GOLDEN CIRCLET” to be used in association with
“cigarettes”.

The ground of opposition which gives rise to this appeal is
the allegation that the trade mark applied for is confusing
with the appellant’s trade mark consisting of the words
“GOLD BAND” which was registered for use in connec-
tion with the sale of “cigars” in September 1928, and with
respeet to the sale of “cigars, cigarettes and tobaccos of
every kind and description” on September 12, 1958.

Under the provisions of s. 12(1)(d) of the Act, a trade
mark is not registrable if it is “confusing with a registered
trade mark” and the question of whether it is c¢nfusing or
not is to be determined in accordance with the standard
fixed by s. 6(2) of the Act which reads as follows:

6. (2) The use of a trade mark causes confusion with another tradé
mark if the use of both trade marks in the same area would be likely to

lead to the inference that the wares or services associated with such trade

3119681 2 Ex. CR. 22, 37 Fox Pat. C. 83, 54 C.P.R. 49.
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marks are manufactured, sold, leased, hired or performed by the same
person, whether or not such wares or services are of the same general
class.

I have underlined the words “would be likely to lead to the
inference” as it appears to me to be clear that in opposing
an application for registration, the holder of a trade mark
which is already registered is not required to show that the
“mark” which is the subject of the application is the same
or nearly the same as the registered mark, it being enough
if it be shown that the use of this mark would be likely to
lead to the inference that wares associated with it and those
assoclated with the registered trade mark were produced
by the same company.

In deciding whether a trade mark is “confusing” within
the meaning of the Act, both the Court and the Registrar
are governed by the provisions of s. 6(5) which reads:

6. (5) In determining whether trade marks or trade names are

confusing the court or the Registrar, as the case may be, shall have
regard to all the surrounding circumstances including

(a) the inherent distinctiveness of the trade marks or trade names
and the extent to which they have become known;

(b) the length of time the trade marks or trade names have been
in use;

(¢) the nature of the wares, services or business;

(d) the nature of the trade; and

(e) the degree of resemblance between the trade marks or trade
names in appearance or sound or in the ideas suggested by them.

In the present case, after reciting the grounds for the
appellant’s opposition, the learned Registrar concluded by
saying:

I have duly considered the evidence and the written arguments filed
by both parties. Neither party requested a hearing. Having regard to the
circumstances of the case on the basis of the evidence adduced, I have
come to the conclusion that the grounds of opposition are not well
founded. The marks are sufficiently different in appearance, in sound and
in the ideas suggested by them to preclude confusion within the meaning
of Section 6 of the Trade Marks Act.

The opposition is accordingly rejected pursuant to section 37(8)
of the Trade Marks Act.

It was suggested in the argument before us that because
the learned Registrar appeared to confine his reasons for
rejecting the opposition to the ground that the requirements
of s. 6(5)(e) had not been met, it should therefore be
assumed that he had ignored the provisions of s. 6(5)(a)
to (d) inclusive. In view of the fact that these grounds



SCR. SUPREME COURT OF CANADA [1969]1 197

are specifically dealt with in the evidence and that the 1968

Registrar expressly says that he reached his conclusion Brﬁvson&
“on the basis of the evidence adduced”, I do not think that (c,ans)

this contention is tenable and, like Mr. Justice Jackett, I ~ Lro.

am unable to find that the Registrar acted on any wrong 8r. ﬁims

principle or otherwise than judicially. 'Ic‘;%l;ﬁ\,o?

In the course of his reasons for judgment in the Exche- p.re o
quer Court, the learned President, having reviewed the —
evidence, expressed himself as follows:

Giving all due weight to the decision of the Registrar, who, I realize,
has had infinitely more experience in this very specialized field than I
have had, when I have regard to all the surrounding circumstances,
including

(a) the fact that the trade mark “GOLD BAND?”, while it is not
what is apparently referred fo as a strong mark, had, before
the respondent’s application, become very well known in Canada,
and the fact that the trade mark “GOLDEN CIRCLET” was not
known at all,
the fact that the trade mark “GOLD BAND” had been used in
Canada for at least six years before the application was made,
and the fact that the trade mark “GOLDEN CIRCLET” has
not been used at all
the fact that cigars and cigarettes are closely related wares,
the fact that the wares in question are ordinarily sold by the
same retailer over the same counter, and
the fact that there is a very substantial resemblance between
the trade mark “GOLD BAND” and the trade mark “GOLDEN
CIRCLET” (when they are considered on a first impression basis
and not by way of a detailed comparison) In appearance, sound
and the ideas suggested by them,

(b

~

(e
(d

Nav Ny

(e

~—

I cannot escape the conclusion that if those two trade marks were
used in the same area it would be very likely to lead to the inference
that the wares associated with them were manufactured by the same
person and thus that, by virtue of section 6(1), the one is ‘confusing’
with the other for the purposes of the Trade Marks Act.

If, therefore, it were my duty on this appeal to come to a conclusion
as to what the Registrar should have decided, and to substitute my
conclusion for his if I come to a different one, I would allow this appeal.

Mr. Justice Jackett, however, treated the decision of this
Court in The Rowntree Company Limited v. Paulin Cham-
bers Co. Ltd., et al.* as a binding authority which precluded
him from interfering with the conclusion reached by the
Registrar of Trade Marks on such an application unless it
could be shown that the Registrar had “proceeded on some
wrong principle or that he failed to exercise his diseretion
judicially”.

4119681 S.C.R. 134, 37 Fox Pat. C. 77, 54 CPR. 43.
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In the Rowntree case the application for registration of
the Trade mark SMOOTHIES in respect of candy had been
refused by the Registrar on the ground that it was confusing
with the Rowntree Company’s registered trade marks
SMARTIE and SMARTIES, but in the Exchequer Court
Mr. Justice Gibson reached the opposite conclusion and
allowed the registration.

On appeal to this Court it was found that in determining
the question of confusion the Registrar of Trade Marks
had directed himself in accordance with the provisions of
s. 6 and had therefore adopted the proper approach to the
question before him, whereas the finding of Mr. Justice
Gibson that there was “no probability of confusion” be-
tween the trade mark applied for and the registered trade
marks and his further finding that the meaning of the words
“Smoothies” and “Smarties” is “entirely dissimilar”’ were
based in large measure on the definition of these words in
Webster’s 3rd New International Dictionary. In this regard
the Court expressed the opinion that the essential question
to be determined did not necessarily involve the resem-
blance between the dictionary meaning of the words used
in the trade mark applied for and those in the registered
trade marks and concluded:

It is enough . . . if the words used in the registered and unregistered
trade marks are likely to suggest the idea that the wares with which
they are associated were produced or marketed by the same person.

This is the approach which appears . . . to have been adopted by the
Registrar of Trade Marks.

The appeal might well have been disposed of on this
basis without further comment but in the course of his
argument before this Court, counsel for Paulin Chambers
Company Limited made the following submission:

In respondent’s submission, the learned trial judge, who by reason
of s. 55(5) of the Trade Marks Act was entitled to exercise any dis-

cretion vested in the Registrar, correctly came to the conclusion that
the trade marks are not confusing.

This contention was made the subject of very full ar-
gument on both sides and it was accordingly dealt with
in the reasons for judgment where it was said:

It is contended on behalf of the. respondent that the conclusion
reached by the learned trial judge should not be disturbed having regard
to the terms of s. 55(5) of the Act which provides that ‘on the appeal
. . . the Court may exercise any discretion vested in the Registrar’. I do
not, however, take this as meaning that the Court is entitled to sub-
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stitute its view for that of the Registrar unless it can be shown that
he proceeded on some wrong principle or that he failed to exercise his
discretion judicially.

In the present case the learned President construed this
paragraph as deciding that in reviewing findings of fact
made by the Registrar as well as in reviewing any exercise
of his discretion, the Exchequer Court could only interfere
on the ground that there had been an error in principle or
a failure to act judicially. It is not difficult to appreciate
this misunderstanding of the passage, but it should be made
plain that this Court was there concerned exclusively
with the effect to be given to the words ‘on the appeal...
the Court may exercise any discretion vested in the Reg-
istrar’ as these words occur in 8. 55(5) of the Act. It is to
be observed that in the paragraph directly following the
passage above quoted, reference is made to the decision of
Lord Evershed In the Matter of Broadhead’s Application
for Registration of a Trade Mark®, in which he cited the
well-known statement made by Lord Dunedin in George
Banham and Company v. F. Reddoway and Company
Limited®, where he said:

Now it is true that an appeal lies from the decision of the Registrar,
but, in my opinion, unless he has gone clearly wrong, his decision ought
not to be interfered with. The reason for that is that it seems to me
that to settle whether a trade mark is distinct or not—and that is the
criterion laid down by the statute—is a practical question, and a question
that can only be settled by considering the whole of the circumstances of
the case.

In my view, the decision as to whether or not a trade mark
is confusing within the meaning of s. 6 of the Act involves
a judicial determination of a practical question of fact and
does not involve the exercise of the Registrar’s discretion.
The provisions of s. 49(7), (9) and (10) which are con-
cerned with the registration of a person as a registered user
of a trade mark, afford illustrations of cases in which a
discretionary power is vested in the Registrar, but this is
not such a case.

I adopt what was said by Lord Dunedin in the last-
quoted passage as applying to an appeal from a decision of
the Canadian Registrar of Trade Marks on the question of
whether or not an application for the registration of a
trade mark should be refused on the ground that it is con-

5 (1950), 67 R.P.C. 209. 6119271 A.C. 406 at 413.
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fusing with a registered trade mark, subject, however, to
the qualification expressed by Lord Wright in In the Mat-
ter of an Application by J. & P. Coats Limited for Regis-
tration of a Trade Mark’, where he commented on Lord
Dunedin’s statement, saying, at page 375:

With great respect to the learned Lord, the word ‘clearly’ may
perhaps be regarded as tautologous. If, in the view of the Court, examin-
ing all the circumstances, the Registrar has gone wrong, then that must
mean that he has gone clearly wrong. The only matter to observe is that
prima facie the Registrar’s decision will be regarded as correct.

In my view the Registrar’s decision on the question of
whether or not a trade mark is confusing should be given
great weight and the conclusion of an official whose daily
task involves the reaching of conclusions on this and kin-
dred matters under the Act should not be set aside lightly
but, as was said by Mr. Justice Thorson, then President of
the Exchequer Court, in Freed and Freed Limited v. The
Registrar of Trade Marks et al®:

. reliance on the Registrar’s decision that two marks are confusingly
similar must not go to the extent of relieving the judge hearing an appeal
from the Registrar’s decision of the responsibility of determining the issue
with due regard to the circumstances of the case.

I am accordingly of the opinion that it was open to Mr.
Justice Jackett in the circumstances of this case to sub-
stitute his conclusion for that of the Registrar and I do not
think that he was precluded from doing so by the decision
of this Court in The Rowntree Company Limited v. Paulin

Chambers et dl., supra.

. The learned President has made an extensive review of
the evidence and has stated in the clearest terms his reasons
for finding that if the two trade marks here in issue

. were used in the same area it would be very likely to lead to the
inference that the wares associated with them were manufactured by
the same person and thus that, by virtue of section 6(1), one is ‘confusing’
with the other for the purposes of the Trade Marks Act.

I am in full agreement with the reasoningr and conclusion
of Mr. Justice Jackett in this regard and I have nothing to
add to what he has said.

7(1936), 53 R.P.C. 355.
8[1950] Ex. C.R. 431 at 437, 11 Fox Pat. C. 50, 14 CP.R. 19,
[19511 2 D.L.R.7.
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I would accordingly allow this appeal and give effect to
the opposition filed by the appellant with the result that
the respondent’s application for registration of the trade
mark in the words “GOLDEN CIRCLET” is refused.

The appellant will have its costs of this appeal and of the
appeal to the Exchequer Court of Canada.

Picron J.:—1I agree with Ritchie J. and wish to add the
following.

As my brother Fauteux has pointed out in Dorval v.
Bouwier®, the rule that an appellate court should not review
the evidence in view of substituting its appreciation for
that of the trial judge unless he is clearly wrong, is subject
to the following qualification, namely, that his reasons
must be explicit enough to enable the appellate tribunal to
assess their legal value (‘“‘encore faut-il, cependant, ...
que ces raisons soient en termes suffisamment explicites
pour permettre a une Cour d’appel d’en appréeier la valeur
au point de vue juridique”).

This condition was fully met in the “Smoothies” and
“Smarties” case'®, the Registrar having indicated as follows
on what basis he found the two marks “confusing’’:

The nature of the wares and the nature of the trade in both cases
is identical and the wares are distributed through the same channels of

trade. Both marks are slang terms commonly used to describe a ‘smart
aleck’ or a ‘smooth operator’.

In the instant case, however, the reasons given by him
do not indicate what weight he gave to each of the factors
that he considered and, especially, they do not reveal on
what basis he concluded that the obvious similarities
between the two marks were unlikely to lead to the in-
ference that the wares to which they would be applied were
manufactured by the same person. In effet, the Registrar
did not really give explicit reasons: he summarized the case
and stated his conclusion. From what he said, the appellate
tribunal could not ascertain the grounds of his decision and
therefore could not see whether these were well founded in
law. Under those circumstances it became its duty to form
its own opinion as to the proper conclusion to be reached.

9119681 S.C.R. 288.
10119681 8.C.R. 134, 37 Fox Pat. C. 77, 54 CP.R. 43.
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Having had the advantage of reading the reasons of the
Chief Justice I find myself, with the greatest respect, unable
to concur in his opinion that confusion is unlikely. In my
view, the situation in this case is almost identical with
that which obtained in The Matter of Broadhead’s Appli-
cation*'. The mark sought to be registered was “Alka-ves-
cent”. The opposition came from “Alka-Seltzer”. The Court
of Appeal upheld the objection although the latter trade
mark was admittedly “weak” because “Alka” being de-
scriptive could not be monopolized any more than “Gold”
can be in the circumstances of the present case. It was held
that confusion was likely to arise because the idea suggested
by the two marks was substantially the same, “vescent”
being intended to suggest “effervescent” and “Seltzer”
meaning a particular kind of effervescent mineral water.
Here the situation is almost exactly the same. There is no
substantial difference between “gold” and “golden” and a
“circlet” is a kind of “band”. Of course, the sound of the
second word is different as in the English case, but I think
this was rightly considered by the learned President as
insufficient to avoid any risk of confusion when the
meaning is similar.

It is no doubt true that if one examines both marks
carefully, he will readily distinguish them. However, this
is not the basis on which one should decide whether there
is any likelihood of confusion.

The tribunal must bear in mind that the marks will not normally be
seen side by side and guard against the danger that a person seeing the
new mark may think that it is the same as one he has seen before, or
even that it is a new or associated mark of the proprietor of the former
mark. (Halsbury’s Laws of England, 3rd ed., vol. 38, No. 989, p. 590).

In The Matter of McDowell’s Application'®, Sargant
L.J. said at p. 338:

Even if the very slight distinction between “Nujol” and “Nuvol” were
noticed, yet, having regard to the ordinary practice of large producers to
register a series of similar marks to denote various grades of their produce,
it seems to me highly probable that an inference of identity of origin
would be drawn.

The practice referred to in this quotation is sanctioned
by the provisions of s. 15 of the Trade Marks Act respecting
“associated trade marks” and it should be borne in mind
in considering the issue of confusion.

11 (1950), 67 R.P.C. 209. 12 (1926), 43 R.P.C. 313.
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In the present case there is a distinet possibility that
“Golden Circlet” would appear as a sort of diminutive of
“Gold Band”, especially on account of the meaning of
“circlet”’. This, as well as the other considerations above
stated, in my opinion, further supports the learned Pres-
ident’s finding that confusion would be likely to occur.

I would dispose of the appeal as proposed by my brother
Ritchie.

Appeal allowed with costs, CArrwricHT C.J. dissenting.

Solicitors for. the appellant: Gowling, MacTavish,
Osborne & Henderson, Ottawa.

Solicitors for the respondent: McCarthy & McCarthy,
Toronto.

F. T. DEVELOPMENTS LIMITED

(PLGintiff) «.vovoerenennnn. .| APELLANT;
AND
HARRY M. SHERMAN and JOHN J.
SHULMAN and E. MICHAEL REesPoNDENTS.
LEWIN (Defendants) ..............

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Real property—Sale of land—Specific performance—Offer to purchase con-
ditional upon purchaser obtaining rezoming—Alleged oral agreement of
watver of rezoning conditton not proved—No unilateral right to waive
condition—No basts for estoppel against vendors.

The plaintiff company entered into an agreement to purchase certain land.
Under the terms of the agreement the offer to purchase was condi-
tional upon the purchaser obtaining rezoning of the property within
a stipulated period. Prior to the expiration of this period the pur-
chaser’s solicitor notified the vendors’ solicitor by letter of his
client’s inability to obtain the rezoning and he asked for an extension
of time. There were subsequent negotiations but the extension was
never granted. The day following the closing date the plaintiff’s
golicitor purported to waive the condition as to rezoning. The
vendors’ solicitor, who was himself one of the vendors, denied the
right of the plaintiff to waive this condition.

An action by the plaintiff for specific performance was dismissed by the
trial judge and this dismissal was affirmed by the Court of Appeal.

*PrESENT: Cartwright CJ. and Judson. Ritchie, Hall and.Pigeon JJ.
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Both the trial judge and the Court of Appeal found that there was
no extension of time and no agreement to waive the condition. The
plaintiff appealed further to this Court.

Held: The appeal should be dismissed.

The findings of fact by the Courts below against the plaintiff’s submission
that there was an oral agreement of waiver of the rezoning condition
should not be disturbed.

The plaintiff could not unilaterally waive the condition, and there was no
basis for an estoppel against the defendants,

Turney et al. v. Zhilka, 119591 S.C.R. 578, followed.

APPEAL from a judgment of the Court of Appeal for
Ontario dismissing an appeal from a judgment of Wilson J.
Appeal dismissed.

J. T. Weir, Q.C., and G. J. Smith, for the plaintiff,
appellant.

W. J. Smith, Q.C., for the defendants, respondents.

Tae CaIEr JusTicE:—I agree with the conclusion of my
brother Judson and, subject to one reservation, with his
Teasons.

I do not find it necessary to decide whether, in the par-
ticular circumstances of this case, the appellant could have
invoked the maxim, quilibet potest renunciare juri pro se
antroducto, waived unilaterally the condition as to ob-
taining a rezoning of the lands agreed to be purchased and
elected to pay the purchase price in full in cash instead of
giving back a mortgage to secure part of that price. On the
evidence and the findings of fact made in the Courts below
it cannot be said that the appellant declared such waiver
and election until after the date set for closing the trans-
action had passed.

I would dispose of the appeal as proposed by my brother
Judson. '

The judgment of Judson, Ritchie, Hall and Pigeon JJ.
was delivered by

Jupson J.:—This is an action by a purchaser of land for
specific performance. The trial judge dismissed the action.
His dismissal was affirmed by the Court of Appeal for
reasons substantially in accordance with those given at
trial.
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The property in question was owned by the defendants
Harry M. Sherman and E. Michael Lewin, each having
an undivided half interest. The other defendant, John J.
Shulman, was a trustee for E. Michael Lewin. The contract
was made on December 17, 1963. The property was a
block of land in the Township of North York. The pur-
chase price was $102,500, payable $2,500 as a deposit,
$32,500 on closing, with a mortgage back for the balance
of $67,500. The mortgage was to contain the privilege of
paying part or all of the prmmpal sum at any time without
notice or bonus.

The agreement was subject to the following condition:

This offer is conditional upon the Purchaser obtaining the rezoning
of the said lands on a M-5 zoning basis. Such rezoning to be obtained
within 6 months from the date of the acceptance of the Offer. Provided
that should the rezoning be approved by the Municipality of the Town-
ship of North York, and should it be before the Municipal Board within
a six-month period, a further extension for the approval of the Municipal
Board will be given for a period of 90 days, if the Municipal Board
has not had an opportunity of giving its approval prior to the said
extension date.

It is agreed that “M-5" is a misdescription in this condition
and that it should read “M-6". Nothing turns on this. It is
also agreed that the closing date was June 17, 1964.

The purchaser submitted requisitions on title and these
were answered promptly. The vendors never submitted a
draft deed or a statement of adjustments. The purchaser
never submitted a draft mortgage. The purchaser was
trying to obtain the necessary rezoning but it became
apparent that this could not be obtained before the date
.of closing. On June 6, 1964, the purchaser’s solicitor no-
tified the vendors’ solicitor of his client’s inability to obtain
the rezoning and he asked for an extension of six months.
The extension was never granted.

Motek Fischtein, the secretary-treasurer of the plaintiff
company, telephoned Sherman direct about June 11 and
swore that he subsequently went to Sherman’s office and
had an interview with him. Sherman admitted the tele-
phone call asking for an extension which was not granted
and in the course of which Fischtein was advised that he,
Sherman, was dealing with the plaintiff’s solicitor, Mr.
Wilson. Sherman had no recollection of the interview in the
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1968 office. The plaintiff relies on the evidence of Fischtein as to

F.T. what was said in Sherman’s office to establish an agreement

DeveLor- . . L
wvunts  Of waiver of the rezoning condition.

L;f"" Following the letter of June 6, which had asked for the
SHE?EAN extension of time, there were a number of telephone con-
" versations between Mr. Wilson, solicitor for the plaintiff,
JudsonJ. - and Mr. Sherman, one the defendants who was a half-owner
of the property and also solicitor for his other partner in
the enterprise. Wilson was pressing for the extension and
Sherman was not committing himself. He was saying that
he could not get the consent of his other partner. The last
of these conversations was on June 16, 1964. Sherman was
still saying that he was not in a position to grant an
extension of time although in fact he had been told earlier
that his partner was unwilling to grant it. Wilson un-
doubtedly had the impression that Sherman would tele-
phone him on the 17th for the purpose of saying whether
or not the extension would be granted. There was no such
call but on June 17, Sherman wrote to Wilson refusing
an extension and claiming that the transaction was at an

end.

Wilson received this letter on June 18, 1964, and he
immediately sent a reply complaining that Sherman had
promised to telephone on June 17 and had not done so.
He denied Sherman’s right to terminate the contract. He
wished a new date to be set for closing and suggested
July 3. Although he did not expressly say so in his letter,
he was purporting to waive the condition as to rezoning.
Sherman’s reply on the following day, June 19, denied the
right of the plaintiff to waive this condition.

On June 24, 1964, Wilson tendered an executed mort-
gage with interest running from June 17, 1964, and a
cheque for the balance due pursuant to a statement of
adjustments prepared by him and dated as of June 17, 1964,
and, in the alternative, tendered a further cheque for the
whole balance due under the contract including the amount
to be secured by mortgage. The tender was not accepted.
The following day the plaintiff issued its writ for specific
performance.

Both the trial judge and the Court of Appeal have found
that there was no extension of time and no agreement to
waive the condition. The plaintiff sought to establish an
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oral waiver from the evidence of Fischtein, who seems to
have been the controlling force in the plaintiff company.
The concurrent findings of fact against this submission are
clear and they do not altogether depend upon an assessment
of the credibility of Fischtein and Sherman. If there had
been such an agreement, there would inevitably have been
some reference to this in Wilson’s letters to Sherman. There
is no such reference. To me, the findings of fact of the trial
judge and the Court of Appeal on this point cannot be
disturbed.

The next question is whether there was a unilateral right
to waive the condition. I do not think that there was.
By its express terms the offer was conditional upon the
purchaser obtaining rezoning of the lands on a named
zoning basis. The condition was very carefully drawn. It
provided for a term of six months from the date of accept-
ance together with a right to an extension in a certain
event. The obligations of both parties under this contract
were conditional upon the happening of these events. This
depended upon the will of the Township of North York.
The case is squarely within the decision of this Court in
Turney et al. v. Zhilka.

For the first time in this litigation it was argued before
us that there was an estoppel against the defendants. It
was not pleaded. There is no basis for an estoppel in this
case. There is no representation or promise on which it
could be founded. There was in the conversation between
Wilson and Sherman on June 16, 1964, a lack of frankness
on the part of Sherman. This is a charitable description of
his conduct. But he did not waive the condition or extend
the time or promise to do so.

The appeal fails and must be dismissed with costs.
Appeal dismissed with costs.

Solicitors for the plaintiff, appellant: Arnup, Foulds,
Weir, Boeckh, Morris & Robinson, Toronto.

Solicitors for the defendants, respondents: Sherman &
Midanik, Toronto. '

1119591 S.CR. 578, 18 D.L.R. (2d) 447.
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GEORGES CUISENAIRE (Plaintiff) ...... APPRLLANT;

AND

SOUTH WEST IMPORTS LIMITED

(Defendant) ..................... ResroNmEnT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Copyright—Infringement—Coloured rods for the teaching of arithmetic—

Ezxplanatory book written by plaintiff —Whether rods subject to
copyright—CopyrighyAct, RS.C. 1952, c. 65, ss. 2(v), 4(1}, 20(3).

The plaintiff sued the defendant company for infringement of an alleged

copyright i coloured rods used for teaching arithmetic in primary
school grades. These rods were made in conformity with a method
of teaching arithmetic which was fully described in a book written
by the plaintiff, and were referred to in the plaintiff’s pleadings as
“works”. The plaintiff is not alleging the infringement of a copyright
in any part of his book. The Exchequer Court dismissed the action
and held that the rods were not a proper subject matter of copy-
right in this country. The plaintiff appealed to this Court.

Held: The appeal should be dismissed.
The rods are not things in which copyright can be had. The originality

consisted in the ideas as they were expressed in the book and the
rods are merely devices which afford a practical means of employing
and presenting the method. The “original” work or production,
whether it be characterized as literary, artistic or scientific, was the
book. In seeking to assert a copyright in the rods which are
deseribed in his book as opposed to the book itself, the plaintiff is
faced with the principle that one may have a copyright in the
description of an art; but, having described it, you give it to the
public for their use; and there is a clear distinction between the
book which describes it, and the art or mechanical device which is
described.

Droit d’auteur—Violation—Régleties coloriées pour servir & lenseigne-

ment de Uarithmétique—Livre d’explication écrit par le demandeur—
Réglettes ne sont pas susceptibles de faire Uobjet d’un droit d’auteur—
Lot sur le droit dauteur, S.R.C. 19562, c. 65, art. 8, 4(1), 20(3).

Le demandeur a poursuivi la compagnie défenderesse pour violation d'un

droit d’auteur qu’il prétend avoir sur des réglettes coloriées employées
pour enseigner larithmétique dans les écoles primaires. Ces réglettes
ont été fabriquées d’aprés une méthode d’enseigner l'arithmétique,
déerite en détail dans un livre écrit par le demandeur, et sont dé-
signées dans la plaidoirie du demandeur comme étant des <«ceuvres».
Le demandeur ne prétend pas qu’il y a eu violation d'un droit d’au-
teur découlant de son livre. La Cour de 'Echiquier a rejeté action
et a statué que les réglettes ne pouvalent pas faire l'objet dun
droit d’auteur dans ce pays. Le demandeur en appela & cette Cour.

Arrét: L'appel doit &tre rejeté.

*PrEsENT: Cartwright C.J. and Fauteux, Martland, Ritchie and
Hall JJ.
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Les réglettes ne sont pas de objets sur lesquels on peut avoir un droit 1968
d’auteur. Lloriginalité se trouve dans les idées telles qu’elles sont Cms:;AmE
exprimées dans le livre et les réglettes ne sont que des dispositifs V.
fournissant un moyen pratique d’employer et de présenter la méthode. SourE WEST
L'euvre ou la production <«originale», qu'elle soit caractérisée comme Il‘il;oms

littéraire, artistique ou scientifique, ¢’était le livre. En cherchant 3 0.

revendiquer un droit d’auteur dans les réglettes qui sont décrites

dans le livre par opposition au livre lui-méme, le demandeur va 3

Yencontre du principe qu’on peut avoir un droit d’auteur dans la

description d’un art; mais, une fois que vous avez déerit l’art, vous

le donnez au public pour son usage; et il y a une distinction claire
et nette entre le livre qui décrit cet art, et l'art ou le dispositif
mécanique qui est déerit.

APPEL d’un jugement du juge Noél de la Cour de I'Echi-
quier du Canada® dans une action pour violation d’un droit
d’auteur. Appel rejeté.

APPEAL from a judgment of No&l J. of the Exchequer
Court of Canada® in an action for infrigement of copyright.
Appeal dismissed.

Christopher Robinson, Q.C. for the plaintiff, appellant.

John C. Osborne, Q.C. and R. M. Perry, for the defend-
ant, respondent.

The judgment of the Court was delivered by

Rircuie J.:—This is an appeal from a judgment of Mr.
Justice Noé&l of the Exchequer Court of Canada® on a
“special case” directed to be tried by order of the President
of that Court, in accordance with the rules thereof, for the
purpose of determining certain issues which were common
to four separate actions brought by the plaintiff and con-
solidated for the purpose of determining the issues raised
by the “special case”.

The actions were for the infringements of the plaintiff’s
alleged copyright in two sets of “coloured rods of uniform
square at centre cross section and of ten different lengths
and colours for the teaching of the science of arithmetic in
primary school grades”. The issues raised by the “special
case” were:

1. Is there a copyright in the plaintiff’s “rods” which he described
a8 “works” in his various statements of claim?

1719681 1 Ex. C.R. 493, 37 Fox Pat. C. 93, 54 CP.R. 1
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2. Who 1s ;ohe author?
3. Who owns the copyright?

It is obvious that a negative answer to the first question is
sufficient to dispose of the case and Mr. Justice Noél, in a
most comprehensive decision, concluded by saying that
the “rods are not a proper subject matter of copyright in
this country”.

The rods in question were made in conformity with a
system or method of teaching arithmetic which is fully
described in a book written by the appellant and entitled
Les Nombres en Couleurs, and, as has been indicated, they
were referred to in the plaintiff’s pleadings as “works”.
Paragraph 8 of the Statement of Claim reads as follows:

Each of the said works is an original production in the scientific
domain and is one of the works referred to by the expression ‘every

literary, dramatic, musical and artistic work’ in section 4(1) of the
Copyright Act.

The relevant provisions of the Copyright Act, R.S.C. 1952,
c. 55, read as follow:
4. (1) Subject to the provisions of this Act, copyright shall subsist

in Canada for the term hereinafter mentioned, in every original literary,
dramatic, musical and artistic work,...

The italics are my own.

Section 2.(v) provides that:

‘every original literary, dramatic, musical and artistic work’ includes
every original production in the literary, scientific or artistic domain,
whatever may be the mode or form of its expression, such as books,
pamphlets, and other writings, lectures, dramatic or dramatico-musical
works, musical works or compositions with or without words, illustrations,
sketches, and plastic works relative to geography, topography, architec-
ture, or science.

The italics are my own.

In aid of the construction which appellant’s counsel
seeks to place upon these sections of the statute, he relies
upon the presumption which he contends is created by
8. 20(3) of the Act which reads:

20. (3) In any action for infringement of copyright in any work,
in which the defendant puts in issue either the existence of the copy-
right, or the title of the plaintiff thereto, then, in any such case,

(a) the work shall, unless the contrary is proved, be presumed to be

a work in which copyright subsists; and

(b) the author of the work shall, unless the contrary is proved, be

presumed to be the owner of the copyright;...
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The question which lies at the threshold of this appeal Eff
is whether the rods in question are things in which copy- Cusename
right can be had, and if that question is answered in the goyre Wess
negative, it does not appear to me to be necessary to com- Il‘fqg;“s
ment on the close analysis to which the learned trial judge i

has subjected the various statutory provisions. Ritchie J.

The evidence discloses, and indeed it appears to me to
have been admitted, that the plaintiff is not alleging the
infringement of copyright in any part of his book Les Nom-
bres en Couleurs. 1 take, for example, one question and
answer on cross-examination where Mr. Osborne asked:

Q. Here is Exhibit No. 5, a book entitled “Les Nombres en Cou-
leurs”. Do you claim that any defendant in Canada has copied
any part of this book? A. No, I do not think so; my book, no.
They are using my book to illustrate the rods that they are
manufacturing,.

Even if Mr. Cuisenaire’s method of teaching could be
considered as an “original production. .. in the. .. scientific
domain” within the meaning of s. 2(v) of the Act, the
originality consisted in the ideas as they were expressed in
his book and in my opinion the rods are merely devices
which afford a practical means of employing the method and
presenting it in graphic form to young children. The
“original” work or. production, whether it be characterized
as literary, artistic or scientific, was the book. In seeking
to assert a copyright in the “rods” which are described in his
book as opposed to the book itself, the appellant is faced
with the principle stated by Davey L.J. in the case of
Hollinrake v. Truswell?, where he says:

No doubt one may have copyright in the description of an art;
but, having described it, you give it to the public for their use; and
there is a clear distinction between the book which describes it, and the
art or mechanical device which is described.

This principle was discussed and adopted by President
Thorson in the Exchequer Court of Canada in Moreau v.
St. Vincent®, where he said:

It is, I think, an elementary principle of copyright law that an author
has no copyright in ideas but only in his expression of them. The law

2118941 3 Ch. 420 at 428.
3[1950] Ex. C.R. 198 at 203, 10 Fox Pat. C. 194, 12 CPR. 32, 3
DLR. 713.
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of copyright does not give him any monopoly in the use of the ideas
with which he deals or any property in them, even if they are original.
His copyright is confined to the literary work in which he has expressed

SOUTH ‘Wesr them. The ideas are public property, the literary work is his own.

IMporTs
L.

Ritchie J.

Every one may freely adopt and use the ideas but no one may copy his
literary work without his consent.

This prineiple is recognized by Dr. Fox in the 2nd edition
(1967) of his work The Canadian Law of Copyright and
Industrial Designs where he says, at page 45:

Not only is it not required that there should be any originality in
the idea of the work, but a novel idea as distinct from the form in

which the idea is expressed is not capable of being the subject of copy-
right protection.

I have considered the many Canadian cases cited by Dr.
Fox, all of which appear to illustrate this prineiple.

What is alleged in the present case is that the respondent
has distributed to school trustees and others sets of rods
which are substantially the same as those which the appel-
lant claims to have made and that the respondent has
thereby “without consent of the plaintiff reproduced and
authorized the reproduction of the said works or a sub-
stantial part thereof . ..” What has in fact happened is that
the respondent has adopted and used the ideas contained in
the appellant’s literary work and I find that its actions come
directly within the language employed by President
Thorson in the above quoted excerpt from his reasons for
judgment. The matter is graphically illustrated by the
brief quotation from the reasons for judgment of Page J.
in Cuisenaire v. Reed*, cited by the learned trial judge,
where the question at issue was whether the use and dis-
tribution of “rods” made in conformity with the directions
contained in the present appellant’s book, constituted a
breach of copyright under the Copyright Act then in force
in Australia. Pape J. said, at page 735:

Were the law otherwise, every person who carried out the instrue-
tions in the handbook in which copyright was held to subsist in Meccano
Ltd. v. Anthony Hordern and Sons Ltd. (1918) 18 S.R. (N.S.W.) 606,
and constructed a model in accordance with those instructions, would
infringe the plaintiff’s literary copyright. Further, as Mr. Fullagar put it,
everybody who made a rabbit pie in accordance with the recipe of
Mrs. Beeton’s Cookery Book would infringe the literary copyright in
that book.

4119631 V.R. 719.
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For these reasons I do not think that the “rods” in 198
question are things in which copyright can be had and I Cumsenarme

would accordingly dismiss this appeal with costs. SouTE Wast
. . I
Appeal dismissed with costs. T

Solicitors for the plaintiff, appellant: Smart & Biggar, RitC_l_ﬂ_‘f J.
Ottawa.

Solicitors for the defendant, respondent: Gowling, Mac-
Tavish, Osborne & Henderson, Ottawa.

MILAN “MIKE” KOLNBERGER ........ APPELLANT; 1968
o
HER MAJESTY THE QUEEN .......... RESPONDENT. =~

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Criminal law—Rape—Complainant’s evidence wuncorroborated—Identity
of accused—Misdirection as to burden of proof—Criminal Code,
1963-64 (Can.), ¢. 61, s. 184.

The complainant, a married woman, accepted an offer of a ride home
by a stranger, while waiting for a bus. Having refused to have
sexual intercourse, she was physically and sexually assaulted and
then forced from the stranger’s automobile. When interviewed in
the hospital, she described her attacker and the automobile, Some
four months later, she identified the appellant as her attacker. The
appellant’s car was different from the one described as the car which
the attacker drove. The appellant did not testify nor was any evidence
called on his behalf, The evidence of the complainant was un-
corroborated. It appears from the record that the trial judge was
in some doubt that he had to apply s. 134 of the Criminal Code
to the question of identity as well as to the assault. The appellant’s
conviction was affirmed by the Court of Appeal. Leave to appeal
to this Court was granted on the question as to whether the trial
judge, having regard to the terms of s. 134, misdirected himself as
to the burden of proof.

Held: The appeal should be allowed and a new trial ordered.

Per Cartwright CJ. and Hall and Spence JJ.: The trial judge had to
instruct himself in accordance with s. 134 of the Code not only as
to the fact of the rape but also on the matter of identity. The record
discloses that either the judge concluded that corroboration was not
necessary on the question of identity, or he found that he could
satisfy himself beyond a reasonable doubt that the complainant’s
story (her identification of the appellant) was true from the fact

*PreseNT: Cartwright CJ. and Fauteux, Martland, Hall and
Spence J.J.
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that the appellant offered no explanation or confradiction. In either
case, the judge was in error. The appellant’s failure to deny the
charge could not be corroboration under s. 134. A burden was placed
on the appellant which the law says does not exist.

Cartwright CJ. and Fauteux and Martland JJ.: It was necessary
for the trial judge, as a judge of the facts, to instruct himself in
accordance with s. 134 of the Criminal Code. There is, in the judge’s
reasons for judgment, the implication that he was finding the appel-
lant guilty not because he was satisfied beyond a reasonable doubt
that the complainant’s evidence was true, but partly because the
appellant had not gone into the witness box to deny what she had
said. It was not enough, in order to find guilt, to have evidence
tending toward the appellant’s guilt. It was necessary for the Court
to be satisfied beyond a reasonable doubt that the complainant’s
evidence was true. There was not due compliance with the require-
ments of s. 134 of the Code. )

Droit  criminel—Viol—Témoignage de la oplaignante mnon corroboré—

Identité du prévenu—Directives erronées quant au fardeau de la
preuwve—Code criminel, 1963-54 (Can.), c. 61, art. 134.

La plaignante, une femme mariée, a accepté alors qu’elle attendait un

autobus, l'offre faite par un étranger de la reconduire chez elle en
automobile. Ayant refusé d’avoir des rapports sexuels, elle a été
attaquée physiquement et sexuellement, et, aprés coup, elle a été
forcée hors de Pautomobile de V'étranger. A I’hopital, elle a décrit
son assaillant ainsi que lautomobile. Quelque quatre mois plus
tard, elle a identifié l'appelant comme étant celui qui 'avait attaquée.
L’automobile de Pappelant était différente de celle qu’elle avait pré-
cédemment décrite. L’appelant n’a pas témoigné et aucune preuve
n’a été offerte en sa faveur. La preuve de la plaignante n’était pas
corroborée. Le dossier fait voir que le juge au procés n’était pas
certain que l'art. 134 du Code criminel sappliquait & la question
d’identité aussi bien qu’d celle de lassaut. La déclaration de cul-
pabilité a été confirmée par la Cour d’appel. L’appelant a obtenu
la permission d’appeler & cette Cour sur la question de savoir si le
juge au proces, vu les termes de l'art. 134, s’était donné des directives
erronées quant au fardeau de la preuve.

Arrét: L’appel doit &tre accueilli et un nouveau proeés ordonné.

Le Juge en Chef Cartwright et les Juges Hall et Spence: Les directives

que le juge au procds devait se donner devaient &tre conformes &
Part. 134 du Code non seulement sur le fait du viol mais aussi sur
la question d’identité. Le dossier montre soit que le juge a conclu
que la corroboration n’était pas nécessaire sur la question d’identité,
ou qu’il pouvait se convainere au deld d'un doute raisonnable que
la version de la plaignante (sur lidentification de lappelant) était
véridique du fait que lappelant n’a offert aucune explication ou
contradiction. Dans 'un ou Pautre cas, le juge a erré. Le défaut de
Pappelant de nier Paccusation ne peut pas &tre une corrcboration
sous Lart. 134. Un fardeau que la loi dit ne pas exister a été placé
sur les épaules de l'appelant.

Le Juge en Chef Cartwright et les Juges Fauteux et Martland: Il était

nécessaire que le juge au procds, comme juge des faits, se donne des
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directives conformes & Vart. 134 du Code criminel. I1 est implicite
dans les notes de jugement du juge qu'il déclarait l'appelant cou-
pable non pas parce qu’il était convaincu au deld d'un doute raison-
nable que la preuve de la plaignante était véridique, mais en partie
parce que l'appelant n’a pas témoigné pour réfuter ce qu'elle a dit.
Pour conclure & la culpabilité, il n’était pas suffisant d’avoir une
preuve tendant 3 la culpabilité de V'appelant. Il était nécessaire que
la Cour soit convaincue au deld d'un doute raisonnable que le té-
moignage de la plaignante était véridique. Les conditions requises
par l'art. 134 du Code n’ont pas été suivies.

APPEL d’un jugement de la Cour d’Appel de I’Alberta
confirmant une déclaration de culpabilité pour viol. Appel
accueilli.

APPEAL from a judgment of the Supreme Court of
Alberta, Appellate Division, affirming the appellant’s con-
viction for rape. Appeal allowed.

Ian G. Scott, for the appellant.
Brian Crane, for the respondent.

- Cartwright C.J. and Spence J. concurred with the judg-
ment delivered by

Hawv J.:—The accused was charged with rape and tried
by Manning J. in the Supreme Court of Alberta without a
jury. He was convicted and sentenced to ten years in
prison. An appeal to the Appellate Division of the
Supreme Court of Alberta was dismissed. This appeal is by
leave on the following question of law:

Did the learned trial judge, having regard to the terms of Section
134 of the Criminal Code, misdirect himself as to the burden of proof?

On August 22, 1966, the complainant, a married woman,
Dorothy Rose Smith, spent the late evening in a beverage
room in the Royal Hotel at the City of Edmonton. After
leaving the hotel at approximately 11:00 p.m. and while
‘waiting for a bus, she was offered a ride homeward by a
stranger who was alone in an automobile. After some hesi-
tation, she accepted and got in the car. They had only
driven a short distance when the driver proposed inter-
course which she refused. The automobile was then driven
into a laneway where the complainant was physically and
sexually assaulted. The assault was a vicious one, and
having had intercourse the driver shoved the complainant
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from the automobile and abandoned her in a semi-nude
and hysterical condition. The complainant ran to the near-
est house and was given assistance. The police were called
and the complainant taken to Misericordia Hospital. The
complainant’s story of the attack was wholly credible and
the place where she had been attacked was identified by
parts of her clothing and effects which were found there.
There is no question but that a rape took place. This
appeal is concerned solely with the question of the identity
of the appellant as the assailant.

As a new trial is being ordered, I will not refer to the
evidence except in general terms.

Mrs. Smith was interviewed in the hospital by Detective
Waite. She described her assailant as a man with blonde,
bushy hair, 5 feet 8 inches in height, 160 pounds, wearing
dark pants and a white shirt, who talked with an accent,
German or Hungarian. She also deseribed the automobile
as one she believed to be an older model Chrysler product,
cream or off-white in colour and very dirty.

On December 21, 1966 four months later, Mrs. Smith
purported to identify the appellant as the man who had
attacked her. Prior to the lineup, she was shown an
automobile which she said she identified as the one in
which she had been attacked. This automobile which
belonged to the appellant was a 1957 Chevrolet, blue body
with white top, very dirty both inside and out.

The appellant did not testify nor was any evidence
called on his behalf. In his summation, counsel for the
appellant drew Manning J.’s attention to s. 134 of the
Criminal Code which reads:

134. Notwithstanding anything in this Act or any other Act of the
Parliament of Canada, where an accused is charged with an offence under
section 136, 137, subsection (1) or (2) of section 138 or subsection (1)
of section 141, the judge shall, if the only evidence that implicates the
accused is the evidence, given under oath, of the female person in respect
of whom the offence is alleged to have been committed and that evidence
is not corroborated in a material particular by evidence that implicates
the accused, instruct the jury that it is not safe to find the accused
guilty in the absence of such corroboration, but that they are entitled
to find the accused guilty if they are satisfied beyond a reasonable doubt
that her evidence is true.

Even though this was not a jury case, it is beyond
question that the learned trial judge had to instruct him-
self in accordance with this section, not only as to the fact
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of the rape but also on the matter of identity: Regina v.
Ethier'. In Regina v. McMillan®, which was a case of an
appeal from a magistrate who had convicted on a complain-
ant’s uncorroborated testimony, Kirby J. quashed ‘the
conviction. The headnote in the case reads:

It was held that, in the absence of any words by the magistrate
indicating that he had directed himself as to the danger of convicting in
the absence of any corroboration of complainant’s story, the appeal must
be allowed and the conviction quashed. Such a direction must be given,
and must appear to have been given, no less in the case of a judge
sitting alone, than in the case of a judge sitting with a jury, not only
in cases of charges under the Criminal Code, 1953-54, ch. 51; but in
all judicial inquiries involving sexual offences; ...

The same point was dealt with by the Privy Council in
Chiu Nang Hong v. Public Prosecutor®, where Lord Dono-
van said at p. 1285:

Their Lordships would add that even had this been a case where the
judge had in mind the risk of convicting without corroboration, but
nevertheless decided to do so because he was convinced of the truth
of the complainant’s evidence, nevertheless they do nof think that the
conviction could have been left to stand. For in such a case a judge,
sitting alone, should, in their Lordship’s view, make it clear that he
has the risk in question in his mind, but nevertheless is convinced by
the evidence, even though uncorroborated, that the case against the
accused is established beyond any reasonable doubt. No particular form
of words is necessary for this purpose: What is necessary is that the
judge’s mind upon the matter should be clearly revealed.

It appears from the record that Manning J. was in some
doubt that he had to apply the provisions of s. 134 of the
Criminal Code to the question of identity as well as to the
assault. This is made manifest in the record where the
following appears:

TaE Courr: Mr. Buchanan, it is dangerous to conviet on the un-
corroborated evidence, dangerous to conviet, does this apply also
to the question of corroboration, not corroboration, but as to
identity ?

Mr. BucHANAN: Yes, it does My Lord, if I may refer Your Lord-
ship to the case of—

Tue Courr: Where identity is not denied.
Me. Bucmanan: Each issue must be corroborated.
Tuee Courr: When the accused does not deny identity?

Having heard further submissions from counsel for the
appellant which concluded with, “however I do base my

1119591 O.R. 533 at 536, 31 CR. 30, 124 C.C.C. 332.
2 (1966), 57 W.W.R. 677. 8119641 1 W.LR. 1279.
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E‘f final argument on the question of identity sir.” the learned
Kouneeraer trial judge said: “I would like to think this over until two
Tas Qoemy 0 clock. We will adjourn until that time.”

Hall J. When Court reconvened at 2:00 o’clock, the record is as
—  follows:

Trae Courr: Gentlemen, it seemed to me at the conclusion of the
evidence this morning and at the conclusion of the arguments
that I have heard from you two that I could not come to any
other conclusion than that the charge had been established, and
this was after taking into consideration the provisions of Section
134. However, as you know I wanted to consider this over the
noon adjournment, and having given it more careful consideration
I still feel that I should not come to any other conclusion than
that the charge has been established.

I particularly refer to this statement of the law in Regina and
Coffin, 1956 Supreme Court Reports at Page 228 in which Mr.
Justice Kellock has referred with approval to a statement of Lord
Tenterden in which Lord Tenterden said this:

“No person is t0 be required to explain or contradict,
until enough has been proved to warrant a reasonable and
just conclysion against him, in the absence of explanation or
contradiction; but when such proof has been given, and the
nature of the case is such as to admit of explanation or con-
tradiction, if the conclusion to which the proof tends be
untrue, and the accused offers no explanation or contradiction;
can human reason do otherwise than adopt the conclusion to
which the proof tends?”

And accordingly I find the accused guilty of the offence with
which he has been charged.

It seems clear that when Manning J. said in the extract
just quoted:

Gentlemen, it seemed to me at the conclusion of the evidence this
morning and at the conclusion of the arguments that I have heard from
you two that I could not come to any other conclusion than that the
charge had been established, and this was after taking into consideration
the provisions of Section 134.

he was referring to the assault aspect of the case and not
to the question of identity. Were it otherwise, there was no
need for him to give the matter further consideration and
that becomes even clearer when he found it necessary to
consider the effect of appellant’s failure to deny the charge.

I cannot but hold that in applying the statement of Lord
Tenterden as he did, and concluding with “And accord-
ingly I find the accused guilty of the offence with which he
has been charged.” (Emphasis added) the learned trial
judge erred in law and misdirected himself as to the bur-
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den of proof. It is manifest either that he concluded that 1968

corroboration was not necessary on the question of identity Kotbanan
or, alternatively, that he found he could satisfy himself 5. 'é‘UEEN
beyond a reasonable doubt that the complainant’s story ol
(her identification of the appellant) was true from the fact e
that the appellant offered no explanation or contradiction.

In either case, he was in ‘error.

Appellant’s failure to deny the charge could not be cor-
roboration under s. 134, and in imposing an onus on the
appellant to offer an explanation or contradiction he was
placing a burden on him which the law says does not exist.

I would, accordingly, allow the appeal, quash the convie-
tion and direct a new trial.

Cartwright C.J. and Fauteux J. concurred with the judg-
ment delivered by

MarTLAND J.:—The essential facts in this case have
been stated in the reasons of my brother Hall. I am in
agreement with him that this appeal should be allowed and
a new trial ordered.

My reasons for reaching this conclusion are these. The
offence with which the appellant was charged was under
s. 136 of the Criminal Code. Section 134 of the Code
provides:

134. Notwithstanding anything in this Act or any other Act of the
Parliament of Canada, where an accused is charged with an offence under
section 136, 137, subsection (1) or (2) of section 138 or subsection (1) of
section 141, the judge shall, if the only evidence that implicates the
accused is the evidence, given under oath, of the female person in respect
of whom the offence is alleged to have been committed and that evidence
is not corroborated in a material particular by evidence that implicates
the accused, instruct the jury that it is not safe to find the accused
guilty in the absence of such corroboration, but that they are entitled to
find the accused guilty if they are satisfied beyond a reasonable doubt
that her evidence is true.

As has been pointed out by my brother Hall, although
the trial in this case was by judge alone, it was necessary
for the learned trial judge, as a judge of the facts, to
instruet himself in accordance with this section.

The only evidence in this case which implicated the
appellant was that of the complainant. Her evidence, in
that respect, was not corroborated by any evidence which
implicated the appellant.
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In these circumstances, while it was open to him to find
the appellant guilty of the offence charged, it was only
proper for him to do so if he was satisfied beyond a reason-
able doubt that her evidence was true.

The léarned trial judge, in stating his reasons at the
conclusion of the trial, had this to say:

Gentlemen, it seemed to me at the conclusion of the evidence this
morning and at the conclusion of the arguments that I have heard from
you two that I could not come to any other conclusion than that the
charge had been established, and this was after taking into consideration
the provisions of Section 134, However, as you know I wanted to con-
sider this over the noon adjournment, and having given it more careful
consideration I still feel that I should not come to any other conclusion
than that the charge has been established.

I particularly refer to this statement of the law in Regina and Coffin,
1956 Supreme Court Reports at Page 228 in which Mr. Justice Kellock
has referred with approval to a statement of Lord Tenterden in which
Lord Tenterden said this:

“No person is to be required to explain or contradict, until
enough has been proved to warrant a reasonable and just conclusion
against him, in the absence of explanation or contradiction; but
when such proof has been given, and the nature of the case is such
as to admit of explanation or contradiction, if the conclusion to which
the proof tends be untrue, and the accused offers no explanation or
contradiction; can human reason do otherwise than adopt the con-
clugion to which the proof tends?”

And accordingly I find the accused guilty of the offence with which he
has been charged.

There is, to me, in this statement, the implication that
he was finding the appellant guilty not because he was
satisfied beyond a reasonable doubt that the complainant’s
evidence was true, but partly because the appellant had
not gone into the witness box to deny what she had said.
The passage quoted from Lord Tenterden’s judgment in R.
v. Burdett*, as applied in the circumstances of this case,
meant that the learned trial judge, in a situation where the
appellant had offered no explanation or contradiction, felt
that he could not “do otherwise than adopt the conclusion
to which the proof tends” (the italics are my own).

In my view this reasoning is not satisfactory in a case to
which s. 134 applies. It was not enough, in order to find
guilt, to have evidence tending toward the appellant’s
guilt, coupled with the absence of any denial by him, It

4 (1820), 4 B. & Ald. 95 at 161, 106 E.R. 873.
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was necessary for the Court to be satisfied beyond reasona- E’ff

ble doubt that the complainant’s evidence was true. KOLNBERGER
As T am not satisfied that there was due compliance with Tag %'UEEN

the requirements of s. 134, I feel the appeal should be ,, 77—

, Martland J.
allowed and a new trial ordered. _—

Appeal allowed and new trial ordered.

Solicitors for the appellant: Cameron, Brewin & Scott,
Toronto.

Solicitor for the respondent: The Attorney General for
Alberta.

SUNBEAM CORPORATION (CAN- - 1968
ADA) LIMITED ................ POLLANTS & Apr. 25,26
Nov. 1
AND -
HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law—Appeal to Court of Appeal—Question of law alone—
Minimum resale price specified by manufacturer—Whether acquitial
of altempl resale price maintenance subject to appeal—Presumptions
—Whether sufficiency of evidence question of fact or law—Combines
Investigation Act, R.8.C. 1958, c. 814, ss. 84(2), 41(2)—Criminal Code,
1968-64 (Can.), c. 61, s. 684(1)(a).

The appellant corporation, a manufacturer of electrical appliances, was
indicted on four counts of attempting to induce retail dealers to
resell its products at prices not less than the minimum prices
specified by it, contrary to s. 34(2)(b) of the Combines Investigation
Act, RS.C. 1952, c. 314. The evidence tendered consisted in large
measure of documents such as letters addressed to all dealers in
certain commodities, price lists distributed to dealers and inter-
departmental correspondence. The appellant was convicted on two
counts and an order of prohibition was granted. The trial judge
acquitted on the other two counts on the ground that there was
insufficient evidence of inducement. An appeal by the Crown from
the acquittal was allowed by a majority judgment of the Court of
Appeal which also varied the order of prohibition. The corporation
appealed to this Court.

Held (Judson, Spence and Pigeon JJ. dissenting): The appeal should
be allowed in part and the verdiet of acquittal restored.

Per Cartwright C.J. and Fauteux, Martland and Ritchie JJ.: The finding
‘by the trial judge that the case presented by the Crown did not

*PreseNt: Cartwright CJ. and Fauteux, Martland, Judson, Ritchie,
Spence and Pigeon JJ.
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establish the appellant’s guilt beyond a reasonable doubt does not
involve “a question of law alone” so as to entitle the Attorney
General to appeal to the Court of Appeal under the provisions of
8. 584(1) (a) of the Criminal Code. Section 41(2)(c) of the Combines
Investigation Act provides that documents, such as the letters in
this case, which were in the possession of the accused “shall be
admitted in evidence without further proof thereof and shall be
prime facte evidence” that the accused had knowledge of the do-
cuments and their contents and that anything recorded in them as
having been done, said or agreed upon by the accused or its agent,
was done, said or agreed upon. The ftrial judge is in po way
precluded by that section from considering the weight to be attached
to that evidence in considering the issue of the accused’s guilt or
innocence. Accepting the view of the Court of Appeal that the
evidence here was sufficient to support a conviction, the further ques-
tion of whether the guilt of the accused should be inferred from that
evidence, was one of fact within the province of the judge. It is
well settled that the sufficiency of evidence is a question of fact
and not a question of law. However wrong the Court of Appeal or
this Court may think that the trial judge was in reaching the con-
clusion that the evidence was not sufficient to satisfy him beyond
a reasonable doubt, this error cannot be determined without passing
judgment on the reasonableness of the verdict or the sufficiency
of the evidence, and these are not matters over which the Court
of Appeal has jurisdiction under s. 584(1)i(a) of the Code.

Judson, Spence and Pigeon JJ., dissenting: The evidence contained
in the documents produced at the trial amounted to an admission of
an attempt to induce dealers to sell at not less than a specified
minimum price. There was no evidence which could give rise to a
reasonable doubt that the accused had committed the offence so
as to rebut the presumption created by s. 41 of the Combines
Investigation Act. Reasonable doubt must be based upon evidence
adduced at the trial. There was therefore no course but to convict
the accused.

The Court of Appeal had jurisdiction to consider the appeal from the

acquittal by the trial judge. It was an error in law for the trial
judge to charge himself, as it would appear that he did, that the
Crown in order to support the charges had to prove an inducing by
agreement, threat or promise. The Crown had only to prove the
intent to induce and an overt act toward the accomplishment of
that intent. These were proven on primsa facie evidence which by
lack of contradiction became conclusive evidence. When there is,
as in the present case, a statutory presumption to be applied, once
the facts necessary to give rise to it are found by the trial judge
to be established beyond reasonable doubt, the question whether
the inference of guilt should be made is no longer anything but a
question of law alone.

Droit criminel—Appel & la Cour d’appel—Question de droit seulement—

Priz minimum de revente spécifié par fabricant—Acquittement de
Vaccusation de tentative de maintenir un priz de revente est-il
susceptible d’appel—Présomptions—Suffisance de la preuve est-elle une
question de fait ou de droit—Loti relative aux enquétes sur les coali-
tions, S.R.C. 1962, c. 814, art 84(2), 41(2)—Code criminel, 1953-64
(Can.), c. 61, art. 684(1)(a).
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La

compagnie appelante, qui fabrique des appareils électriques, a été
poursuivie par acte d’accusation sous quatre chefs d’avoir tenté d’en-
gager des marchands au détail 3 revendre ses produits & un prix non
inférieur & un prix minimum spécifié par elle, le tout contrairement
3 Dart. 34(2) (b) de la Lot relative aux enquétes sur les coalitions, S.R.C.
1952, c. 314. La preuve offerte consistait en grande partie en documents
tels que des lettres adressées & tous les marchands de certains produits,
en listes de prix distribuées aux marchands et en correspondance
interdépartementale. L’appelante a été déclarée coupable sous deux
chefs et un ordre de prohibition a été émis. Le juge au procés a
rendu un verdiet d’acquittement sur les deux autres chefs pour le
motif que la preuve d’incitation était insuffisante. Un appel de Ia
Couronne du jugement d’acquittement a été accueilli par un jugement
majoritaire de la Cour d’appel qui a aussi modifié l'ordre de prohibi-
tion. La compagnie en a appelé & cette Cour.

Arrét: L'appel doit &tre accueilli en partie et le verdiet d’acquittement

rétabli, les Juges Judson, Spence et Pigeon étant dissidents.

Le Juge en Chef Cartwright et les Juges Fauteux, Martland et Ritchie:

Les

La conclusion du juge au procés que la preuve de la Couronne n’établis-
sait pas hors d’un doute raisonnable la culpabilité de l'appelante ne
comporte pas une «question de droit seulement» permettant au pro-
cureur général d’en appeler & la Cour d’appel en vertu des dispositions
de Yart. 584(1)(a) du Code Criminel. L'article 41(2)(c) de la Lot
relative aux enquétes sur les coalitions stipule que les documents qui,
tels que les lettres dans cette cause, étaient en la possession du prévenu
«font fol sans autre preuve et attestent prima facie» que le prévenu
connaissait les documents et leur contenu et que toute chose inscrite
dans ces documents comme ayant été accomplie, dite ou convenue
par le prévenu ou son agent, I'a été ainsi que le document le men-
tionne. Cet article n’empéche pas le juge au procés de considérer le
poids qu'il doit attaché 3 cette preuve lorsqu’il considére la question
de la culpabilité du prévenu. Si on accepte le point de vue de la Cour
d’appel que la preuve était suffisante pour permettre de conclure & la
culpabilité, 1a ‘question supplémentaire de savoir si on doit tirer de
cette preuve une conclusion de culpabilité, est une question de fait
de la compétence du juge. D’aprés une jurisprudence bien établie, la
suffisance de la preuve est une question de fait et non pas une question
de droit. Méme si la Cour d’appel ou cette Cour sont d’avis que le
juge au procés a erré en concluant que la preuve n’était pas suffisante
pour le convaincre hors d’un doute raisonnable, cette erreur ne peut
pas &tre constatée sans passer un jugement sur le caractére raisonnable
du verdict ou la suffisance de la preuve, et ce ne sont pas 1& des
questions sur lesquelles la Cour d’appel a juridiction en vertu de
Part. 584(1)(a) du Code.

Juges Judson, Spence et Pigeon, dissidents: La preuve qui se trouve
dans les documents produits au procés équivaut 3 aveu d’une tentative
d’engager les marchands & vendre & pas moins qu’d un prix minimum
spécifié. Il n’y a aucune preuve pouvant faire naftre un doute raison-
nable que le prévenu a commis Vinfraction de manidre & ce que la
présomption créée par Vart. 41 de la Loi relative aux enquéies sur
les coalitions puisse étre réfutée. Le doute raisonnable doit &tre basé
sur la preuve produite au procés. Dans le cas présent, il n’y avait
pas d’autre alternative qu'une déclaration de culpabilité.

Cour d’appel avait juridiction pour déterminer l'appel du verdict
d’acquittement. Le juge au proeés a erré en droit en se donnant les
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directives, ainsi qu'il semble I'avoir fait, que la Couronne devait, en
vue de supporter les chefs d’accusation, prouver une incitation par
entente, menace ou promesse. Lia Couronne n’avait qu’a prouver l'in-
tention d’engager les marchands et un acte manifeste en vue de
Paccomplissement de cette intention. Ces choses ont été prouvées par
une preuve prima facie qui, vu 'absence de contradiction, est devenue
une preuve concluante. Lorsqu’il s’agit, comme dans le cas présent,
de l'application d’une présomption statutaire, et que le juge a conclu
que les faits nécessaires pour la faire naitre sont établis hors d’un doute
raisonnable, la question de savoir si on doit en tirer une conclusion
de culpabilité est une question de droit seulement.

APPEL d’un jugement de la Cour d’Appel de I'Ontario’
accueillant un appel de la Couronne & 'encontre d’un verdict
d’acquittement. Appel accueilli en partie, les Juges Judson,
Spence et Pigeon étant dissidents.

APPEAL from a judgment of the Court of Appeal for
Ontario! allowing an appeal by the Crown from an acquittal.
Appeal allowed in part, Judson, Spence and Pigeon JJ.

. dissenting,

George D. Finlayson, Q.C. and Burton Tait, for the
appellant.

B. J. MacKinnon, Q.C. and R. B. Tuer, for the re-
spondent.

The judgment of Cartwright C.J. and of Fauteux, Mart-
land and Ritchie JJ. was delivered by

Rrrcaie J.:—This is an appeal from a judgment of the
Court of Appeal for Ontario® (Laskin J.A. dissenting)
whereby that Court allowed an appeal by the Crown from
the acquittal of the appellant on the 3rd and 4th counts
of an indictment charging attempted resale price main-
tenance contrary to s. 34(2)(b) of the Combines Inves-
tigation Act, which reads as follows:

34. (2) No dealer shall directly or indirectly by agreement, threat,
promise or any other means whatsoever, require or induce or attempt to
require or induce any other person to resell an article or commodity

(b) at a price not less than a minimum price specified by the dealer

or established by agreement.

1119671 1 OR. 661, 1 CR.NS. 183, [1967] 3 C.C.C. 149, 53 CP.R.
102, 62 D.L.R. (2nd) 75.
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The indictment contains four counts, each specifying
offences contrary to s. 34(2)(b) and the evidence tendered
congisted in large measure of documents such as letters
addressed to “all dealers” in certain commodities, price lists
distributed by the appellant to various dealers, and inter-
departmental correspondence between some of the appellant
company’s salesmen and the company’s head office.

The circumstances giving rise to these charges were that
the appellant had devised and was seeking to implement a
plan which it described as its “minimum profitable resale
price plan” or “M.R.P.” plan. This plan purported to be
conceived in conformity with the provisions of s. 34(5) of
the Act which are generally accepted as having been enacted
in order to enable dealers to control the practice employed
by some retailers of selling a product or products at a loss
in order to induce customers to patronize their sales outlet
for other products. Section 34(5) reads as follows:

(5) Where, in a prosecution under this section, it is proved that the
person charged refused or counselled the refusal to sell or supply an article
to any other person, no inference unfavourable to the person charged
shall be drawn from such evidence if he satisfies the court that he and

any one upon whose report he depended had reasonable cause to believe
and did believe

(a) that the other person was making a practice of using articles
supplied by the person charged as loss-leaders, that is to say, not
for the purpose of making a profit thereon but for purposes of
advertising ;

(b) that the other person was making a practice of using articles
supplied by the person charged not for the purpose of selling such
articles at a profit but for the purpose of attracting customers to
his store in the hope of selling them other articles;

(¢) that the other person was making a practice of engaging in mis-
leading advertising in respect of articles supplied by the person
charged; or

that the other person made a practice of not providing the level
of servicing that purchasers of such articles might reasonably
expect from such other person.

(d

~

There was ample evidence to show that in putting its
“M.R.P.” plan into effect, in purported compliance with
this section, the appellant had in fact violated s. 34(2) (b)
of the Act in the cities of Toronto and St. Catharines in
the Province of Ontario in the manner alleged in the 1st

91307—7
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1968 and 2nd counts of the indictment upon which it was con-
SumRAM victed, but the 3rd and 4th counts related to attempts to
CORPORATION
(Caxapa) induce retailers in the City of Vancouver to comply with
LTD the plan in the same fashion and, as I have indicated, the
Tar QUEEN learned trial judge did not find that these charges had been

Ritchie J. proved beyond a reasonable doubt.

The evidence has been extensively reviewed in the judg-
ment rendered by Mr. Justice Schroeder on behalf of the
majority of the Court of Appeal and I do not find it neces-
sary to deal with it in any detail because I am satisfied
that the point to be determined on this appeal is a very
narrow one and turns on the question of whether or not
the grounds of appeal alleged before the Court of Appeal
involved “a question of law alone” so as to give that court
jurisdietion under the provisions of s. 584(1) of the Criminal
Code which read as follows:

584. (1) The Attorney General or counsel instructed by h1m for the
purpose may appeal to the court of appeal

(a) against a judgment or verdict of acquittal of a trial court in
proceedings by indictment on any ground of appeal that involves
a question of law alone,...

In support of the allegations of attempted inducement
contained in the 3rd and 4th counts, the Crown produced
correspondence between two of the Company’s salesmen
in Vancouver, (Schell and Thompson) and the Company’s
head office which described their dealings with the Army
and Navy Department Store Limited and ABC Television
& Appliances Limited respectively in furtherance of the
Company’s “M.R.P.” plan.

As to the allegation respecting the Army and Navy De-
partment Store Limited, (count 3), the learned trial judge,
after reviewing the Schell correspondence and pointing out
that the Company’s representative at head office had
written to say that he had never called on this retailer
during the whole time that he was in Vancouver, went on
to say:

This would indicate that Army & Navy was not a Sunbeam retailer
and may not have received copies of Exhibits 4 and 5. While it would
appear that the period of three weeks in which the calls were made by
Schell on. Army & Navy Stores was within the period set out in the count,
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such fact is not clear. The evidence as to inducement on this count does 1968
not bear that quality of certainty that ought to exist in the case of a "

. N . SUNEEA
criminal charge and it will therefore be dismissed.- CORPOBATi\gN

. . . . (CAnaDA)
In considering the 4th count, the learned trial judge L.

reviewed the evidence contained in the letter from Thomp- Tgg a}mm
son to his head office concerning ABC Television & Appli- Ritchie J.
ances Limited and concluded: —

There is here neither sufficient evidence of inducement on the part of
the accused nor that the alleged offence took place within the time charged.
This charge must therefore be dismissed.

The italics are my own.

As the evidence on the 3rd and 4th charges was almost
entirely documentary, the judgment of the majority of the
Court of Appeal turns in some measure on the meaning
to be attached to the provisions of s. 41(2) of the Act which
read as follows:

(2) In a prosecution under Part V,

(a) anything done, said or agreed upon by an agent of a participant
shall prima facie be deemed to have been done, said or agreed
upon, as the case may be, with the authority of that participant;

(b) a document written or received by an agent of a participant shall
prima facte be deemed to have been written or received, as the
case may be, with the authority of that participant; and -

(¢) a document proved to have been in the possession of a participant
or on premises used or occupied by a participant or in the posses-
gion of an agént of a participant shall be admitted in evidence
without further proof thereof and shall be prima facie evidence
(i) that the participant had knowledge of the document and its

contents, '

(ii) that anything recorded in or by the document as having been
done, said or agreed upon by any participant or by an agent
of a participant was done, said or agreed upon as recorded
and, where anything is recorded in or by the document ag
having been done, said or agreed upon by an agent of a
participant, that it was done, said or agreed upon with the
authority of that participant,

(iii) that the document, where it appears to have been written
by any participant or by an agent of a participant, was so
written and, where it appears to have been written by an
agent of a participant, that it was written with the authority
of that participant.

’

In the course of his reasons for judgment, Mr. Justice
Schroeder expressed the view that the Crown’s proof as
to the 3rd and 4th counts was “sufficiently clear and cogent
to support a conviction on these charges” (the italics are

91307—73
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Efif my own) and that as no evidence was called on behalf of
Sunseam  the defence, the trial judge was not justified as a matter
CoReonsTON of law in acquitting the accused. In reaching this conclu-
L:Dl sion, Mr. Justice Schroeder cited, amongst other cases, the
Tae Quesx decision of this Court in Girvin v. The King* where Sir
Ritebie 3. Charles Fitzpatrick C.J.C., speaking for the Court at page
— 169, said: '

I have always understood the rule to be that the Crown in a eriminal

case 18 not required to do more than produce evidence which if unanswered
and believed is sufficient to raise a prima facie case upon which the jury
might be justified in finding a verdict.
I do not think that any authority is needed for the proposi-
tion that, when the Crown has proved a prima facie case
and no evidence is given on behalf of the accused, the jury
may convict, but I know of no authority to the effect that
the trier of fact is required to convict under such circum-
stances. The Girvin case was an appeal from the verdict of
a jury which had found that the Crown’s evidence estab-
lished the accused’s guilt beyond a reasonable doubt, and
it was held that there was sufficient evidence to support
that verdict. In the present case the learned trial judge
found that the case presented by the Crown did not estab-
lish the appellant’s guilt beyond a reasonable doubt, and
as I have indicated, the main question raised by this appeal
is whether that finding involved a question of law alone
so as to entitle the Attorney General to appeal to the
Court of Appeal under the provisions of s. 585(1) (a) of the
Criminal Code, or whether it was a finding of fact or one of
mixed fact and law.

In dealing with the evidence contained in the letters
from the appellant’s salesmen in which reference was made
to their conversations with the retailers named in counts 3
and 4 of the indictment, Mr. Justice Schroeder, applying
the provisions of s. 41(2), found that the statements so
made by the salesmen “constitute direct proof by way of
admissions of the attempts charged against the respondent
in both counts” and he went on to say:

That evidence is not only sufficient to get the case past the judge to
the jury, but there being no issue as to the weight or credit to be given to

2 (1911), 45 S.CR. 167.
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it, it is sufficient to counterbalance the general presumption of innocence 1968
and require affirmative action by the court in convicting the accused where, SUNB' AN
as here, it is not countered or controlled by evidence tending to contradict (ygrporarroN

it or render it improbable, or to prove facts inconsistent with it. (CANADA)
N Lo,
The italics are my own. v
Tue QUEEN

With the greatest respect I cannot agree with Mr. Justice pgiiehies.
Schroeder that the provisions of s. 41(2) in any way pre- ——
clude a judge or jury from considering the weight to be
attached to the evidence contained in the letters in question
in determining the issue of whether the Crown has proved
its case beyond a reasonable doubt.

Section 4(2).(¢) simply provides that documents, such
as these letters, which were in the possession of the accused
“shall be admitted in evidence without further proof thereof
and shall be prima facie evidence” that the accused had
knowledge of the documents and their contents and that
anything recorded in them as having been done, said or
agreed upon by the accused or its agent, was done, said
or agreed upon. This does not mean that the trial judge,
having accepted the letters as prima facie evidence of their
contents, is precluded from assessing the weight to be
attached to that evidence in considering the issue of the
accused’s guilt or innocence.

Mz. Justice Schroeder, however, went on to say:

Looking at the correspondence between these two salesmen and the
Assistant General Sales Manager of the respondent in the light of all the
evidence as to the formulation of its carefully conceived plan and the
various steps taken to put it into execution across the country, there is
no ground upon which their statements—in effect admissions—should be
disbelieved. In simply basing his dismissal of the charge against the accused
on counts 3 and 4 on the doctrine of reasonable doubt, the learned Judge
failed to direct his mind to the fact that the Crown had raised a prima
Jacie case against the accused which clearly afforded evidence of facts
from which the accused might have cleared itself, but which it did not
even attempt to answer or explain. In the absence of such explanation or
contradiction the Crown’s proof was confirmed and became sufficiently
clear and cogent to support a conviction. The learned Judge’s failure to
direct himself upon this well-settled principle was nondirection amounting
to misdirection, and his consequent non-observance of it constituted an
error in law which afforded the Crown a right of appeal against the
acquittal. ‘

The italics are my own.



230 RCS. COUR SUPREME DU CANADA [1969]

1968 It appears to me that Mr. Justice Schroeder’s reasoning

Sonsmam in the last quoted paragraph is predicated on his finding
Conpoamo™ that the Crown’s proof was “sufficiently clear and cogent
LgD- to support a conviction”. This may well be so and if a
Tre Quezn judge or jury had convicted the accused on the 3rd and 4th
Ritehiey. counts on the evidence tendered by the Crown, I doubt very
much whether such a convietion could have been set aside,
but we are not dealing with an appeal from a conviction;
here the accused was acquitted by the trial judge and the
appeal to the Court of Appeal for Ontario was an appeal
from that acquittal. While the reasoning employed by Mr.
Justice Schroeder would be sound in the case of an appeal
from a conviction it is not, in my respectful opinion,
applicable to such an appeal as this.

~ In considering whether or not this appeal “involves a
question of law alone” I think that reference may usefully
be had to what was said by Rinfret J., speaking on behalf
of this Court in Fraser v. The King®, where he was con-
sidering the submission made on behalf of the accused that
circumstantial evidence adduced by the Crown was equally
consistent with innocence as with guilt, and he had occasion
to say of that argument, at p. 301:

To a certain extent, this would assimilate verdicts based on circum-
stantial evidence ‘as consistent with the innocence as with the guilt of the
accused’ to verdicts where it is claimed that there is no evidence at all to
support them, the view being that the court of appeal is empowered to set
aside those verdicts on the ground that they are unsatisfactory, whether on
account of a total lack of evidence or for want of sufficient legal evidence
to support them.

Let it be granted, however, that such a question should be deemed a
question of law, or of mixed law and fact, when once it is established
that the evidence is of such a character that the inference of guilt of the
accused might, and could, legally and properly be drawn therefrom, the
further question whether guilt ought to be inferred in the premises is
one of fact within the province of the jury...

I think that these observations have a direct bearing on
the present case and that, accepting the view of Mr. Justice
Schroeder that the evidence here was sufficient to support
a conviction, the further question of whether the guilt of
the accused should be inferred from that evidence, was one
of fact within the provinee of the judge.

819361 S.C.R. 296, 66 C.C.C. 240, [1936] 3 D.L.R. 463.
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The law applicable to the meaning to be placed on
s. 584(1)(a) under the present circumstances is stated in
the judgment of this Court delivered by Taschereau J. in
Rose v. The Queen®, where he said at p. 443:

The trial judge sitting without a jury was fulfilling a dual capacity.
He had, therefore, to discharge the duties attached to the function of a
judge and also the duty of a jury. As a judge he had to direct himself as
to whether any facts had been established by evidence from which eriminal
negligence may be reasonably inferred. As a jury he had to say whether
from these facts submitted, criminal negligence ought to be inferred.
Metropolitan. Ratlway Company v. Jackson, 1877 3 A.C. 193 at 197, The
King v. Morabilo, 1949 S.CR. 172 at 174. I think that the trial judge
directed himself properly and that when he decided on the facts submitted
to him that criminal negligence ought not to be inferred, he was fulfilling
the functions of a jury on a question of fact.

The italics are in the original judgment.

In the quotations which I have taken from the judgment
of the trial judge and of Mr. Justice Schroeder, I have
italicized the words “sufficient” and “sufficiently” wherever
they occur, as it appears to me that the fundamental dif-
ference between the trial judge and the majority of ‘the
Court of Appeal was that the Court of Appeal was of
opinion that the evidence on the 3rd and 4th counts was
sufficient to require a verdict of guilty, whereas the trial
judge did not consider it to be sufficient to support such a
verdict. It is well-settled that the sufficiency of evidence is
a question of fact and not a question of law and the law in
this regard is well stated by Trenholme J., speaking on
behalf of the Quebeec Court of King’s Bench in Rez wv.
White®, where he said at p. 75:

We hold White had gone through his trial legally and the question of
sufficiency of the evidence to convict is a question of fact for the judgment
of the magistrate. A question of no evidence is a question of law. But it
is a question of sufficiency of evidence here; it is not a question of law.
Sufficiency of evidence, is always a matter for the jury to decide, or the
Judge in place of the jury, and the Judge is entitled to say there is no
evidence to go to the jury, but as to whether the evidence brought before
the jury supports the condemnation or acquittal is for the jury alone,

and is a question of fact. Therefore, the question of the sufficiency of the
evidence in the case is a question of fact and not a question of law,...

419591 8.C.R. 441, 31 C.R. 27, 123 C.C.C. 175.
5(1914), 21 RL.NS. 23, 24 CC.C. 74.
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E’f_s The reasons for judgment of Mr. Justice St. Jacques in
CSUNBEAM Regina v. Boisjoly® are to the same effect. He there said,
ORPORATION .
(Canapa) Bt Dage 23:
Lp.

Alors, le jury a rendu son verdict et a déclaré le prévenu non coupable,

THE&UEEN et cela a été dit par chacun des jurés. Il y a donc eu un verdict et c’est,

Ritchie J.

en effet, ce verdict que la Couronne demande & la Cour d’Appel de mettre
de coté. ) v

Comment cette Cour peut-elle le faire, & moins de prendre connaissance
de toute la preuve versée au dossier, afin de déclarer, contrairement &
Popinion du juge et au verdict du jury, qu’il y avait suffisamment de
preuve pour rendre un autre verdict que celui qui a été prononcé? Est-ce
1% un appel en droit uniquement? Assurément non, puisque la Cour aurait
& étudier les faits prouvés pour déduire une autre conclusion que celle &
laguelle le jury en est arrivé.

These cases were both followed in the Quebec Court of
Queen’s Bench in 1961 in the case of Regina v. Ferland’,
and it will be found that the courts of the other Provinces
have been uniform in their adoption of the views above
expressed. See for example, Rex v. Gross®, per Roach J.A.,
page 19; R. v. J.* (Alberta); The King v. Toubret and
Davis® (N'S.); Rex v. F. W. Woolworth Company** (B.C.),
in which latter case the respondent company was charged
with diseriminating against its employees contrary to
8. 4(2)(a) of the Industrial Conciliation Arbitration Act,
1947 (B.C.), c. 44, and Chief Justice Sloan, speaking on
behalf of the Court of Appeal for British Columbia, said,
at page 176:

I am unable to see how we can say that the learned judge below
erred in finding that the Crown had failed to prove the offence charged,
unless we ourselves weigh the evidence and reach our own and differing
conclusions of fact thereon.

This, however, as a Crown appeal, is limited to questions of law alone.
It follows therefore that in my opinion we have no jurisdiction to enter-
tain it.

In the case of The Queen v. Warner'?, the Court of
Appeal of Alberta had allowed an appeal from a conviction
of murder on the ground that the evidence at trial was
not sufficient to support it and this Court decided that

6 (1956), 22 C.R. 19, 115 C.C.C. 264.

7(1964), 41 C.R. 1, [1961] Que. Q.B. 819.

819461 O.R. 1, 86 C.C.C. 68.

2 (1957), 21 W.W.R. 248, 26 C.R. 57, 118 C.C.C. 30.
10 (1951), 29 M.P.R. 260, 14 C.R. 54, 102 C.C.C. 226.
11[1949] 1 WWR. 175. -

12 [1961] S.C.R. 144, 34 CR. 246, 128 C.C.C. 366.
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that ground did not raise a question of law so as to give
it jurisdiction to hear a further appeal. In the course of
the reasons for judgment which he rendered on behalf of
himself, Taschereau and Abbott J., Chief Justice Kerwin
said, at page 147:

In my opinion there is no jurisdiction in the Court to hear this appeal.
The first two sentences of the reasons for judgment of the Chief Justice
of Alberta, speaking on behalf of the Appellate Division, are as follows:

I am strongly of opinion that the verdict of murder cannot be
supported by the evidence. But 1 feel I must go further, and set
out other reasons for setting aside the conviction.

I read the first sentence as meaning that the Chief Justice considered that

the evidence was not sufficient to support a conviction,—which is a
question of fact.

In the same case, the present Chief Justice, with whom
Taschereau and Abbott J. agreed, said, at page 149:

I do not find it necessary to consider the several errors of law alleged
by the appellant to have been made by the Appellate Division as I think
it is clear that the Appellate Division allowed the appeal on two main
grounds:

(1) that, in the opinion of the Appellate Division, the verdict of

guilty of murder should be set aside on the ground that it could
not be supported by the evidence, and

(2) that there had been errors in law in the charge of the learned
trial judge.

So far as the judgment of the Appellate Division is based on the first
ground mentioned, this Court is powerless to interfere with it. The
question whether the Appellate Division was right in proceeding on this
ground is not a question of law in the strict semse. It is a question of
fact or, at the best from the point of view of the appellant, a mixed
question of fact and law.

The effect of these observations, which represent the view
of the majority of the Court, is that the question of whether
or not the evidence was sufficient to support a conviction is
a question of fact.

Mr. Justice Schroeder, however, while recognizing that
there was nothing in the reasons for judgment of the
learned trial judge to “disclose ex facie what may be
denoted as a positive error of law . . .” went on to say:

Tt is not essential that a misconception of law should appear on
the face of the judgment or the reasons therefor if the determination
upon the evidence was such that, in the opinion of a reviewing court,
no person acting judicially and properly instructed as to the relevant
.principles of law could have reached. If that is readily apparent, as I
believe it is here, then this Court is entitled to assume that some mis-
conception of law is responsible for the decision. :
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.. It appears to me that Mr. Justice Schroeder has cited

an excerpt from the reasons delivered on behalf of this
Court by Anglin C.J., in Belyea and Weinraub v. The
King'® as some authority in support of this proposition.
That was a case in which the trial judge had acquitted the
appellants on charges of offences against the Combines
Investigation Act, R.S.C. 1927, ¢. 26, and of conspiracy
contrary to the provisions of s. 498 of the Criminal Code
and, holding that the error of the trial judge raised a
question of law, this Court affirmed the judgment of the
Appellate Division of the Supreme Court of Ontario which
had reversed the acquittal on the following grounds:

. . . the Appellate Division . . . was of the opinion that the learned trial
judge had misdirected himself, in that he held that, although it was
proven, 'if not admitted, that they (the appellants) ‘“took an active
part in the original scheme,—the conspiracy which formed the basis for
the prosecution, ...because (they) were not proved to have taken part
in subsequent overt acts,” they should be acquitted, . . .

In my view that case is distinguishable from the case at
bar because the trial judge had there made a clear finding
of fact against the accused, (i.e., that they had participated
in- the formation of the combine or agreement which was
charged as a conspiracy) from which it followed as a matter
of law that they were guilty of the offence with which they
were charged. The trial judge did not appear to appreciate
the fact that the agreement was the essence of the offence
and seems to have thought that in order to find the accused
guilty there had to be evidence from which he could con-
clude beyond a reasonable doubt that they had participated
in overt acts done in furtherance of the agreement. This
was a manifest error in law which raised a question over
which the Court of Appeal had jurisdiction. I eannot see
that any such question as was there decided arises in the
present case because here there was no finding of fact
against the accused in respect of the 3rd and 4th counts
which, as a matter of law, required the trial judge to
convict.

In the present case the trial judge accepted the evidence
as contained in the letters above referred to and thus gave

13 [19321 S.C.R. 279, 57 C.C.C. 318, [1932] 2 D.L.R. 88.
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full effect to s. 41(2) of the Combines Investigation Act,
but he concluded that this evidence was not sufficient to
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satisfy him beyond a reasonable doubt that the accused ~(Cawapa)

were guilty on the 3rd and 4th counts. However wrong .

the Court of Appeal or this Court may think that he was
in reaching this conclusion, I am of opinion, with all respect
for those who hold a different view, that this error cannot
be determined without passing judgment on the reasonable-
ness of the verdict or the sufficiency of the evidence, and
in my view these are not matters over which the Court of
Appeal has jurisdiction under s. 584(1) (a) of the Criminal
Code.

Mr. Justice Schroeder, however, further relies upon the
case of Edwards (Inspector of Taxes) v. Bairstow'* and he
makes particular reference to the reasons for judgment of
Lord Radecliffe in that case. That was an appeal from a
decision of the Commissioners for the General Purpose of
the Income Tax Act on a case stated by them. The facts
were not in dispute and the sole question was whether a
taxpayer’s profits arose out of an “adventure or concern
in the nature of trade” within the meaning of s. 237 of the
English Income Tax Act, 1918.

In the course of his reasons for judgment, Lord Radecliffe
said, at page 33:

My Lords, I think that it is a question of law what meaning is
to be given-to the words of the Income Tax Act ‘trade, manufacture,
adventure or concern in the nature of trade’ and for that matter what
constitute ‘profits or gains' arising from it. Here we have a statutory
phrase involving a charge of tax, and it is for the courts to interpret its
meaning, having regard to the context in which it occurs and to the
principles which they bring to bear upon the meaning of income.

His Lordship then observed that:

. . . the law does not supply a precise definition of the word ‘trade’: . . .
and went on to say:

In effect it lays down the limits within which it would be permissible
to say that a ‘trade’ as interpreted by section 237 of the Act does or
does not exist.

But the field so marked out is a wide one and there are many
combinations of circumstances in which it could not be said to be
wrong to arrive at a conclusion one way or the other. If the facts of
any particular case are fairly capable of being so described, it seems

14 119561 A.C. 14.

L.
E QUEEN
V.

Ritchie J.
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1968 to me that it necessarily follows that the determination of the Commis-
SU;;E_;M siqners, Special or General, to the effect that a trade does or does not
CorporaTIoN €X1St is not ‘erroneous in point of law’; and, if a determination cannot
(Canapa) be shown to be erroneous in point of law, the statute does not admit
L, of its being upset by the court of appeal. I except the occasions when
the commissioners, although dealing with a set of facts which would
warrant a decision either way, show by some reason they give or state-
Ritchie J. ment they make in the body of the case that they have misunderstood

—_ the law in some relevant particular.
All these cases in which the facts warrant a determination either
way can be described as questions of degree and therefore as questions

of fact.

.
THE QUEEN

Lord Radcliffe was, however, of the opinion that the agreed
facts in the Bairstow case were consistent only with the
conclusion that the profit there in question “was the profit
of an adventure in the nature of trade’. In concluding his
judgment, Lord Radcliffe made the following general
observation concerning appeals from income tax commis-
sioners at page 38:

As T see it, the reason why the courts do not interfere with com-
missioners’ findings or determinations when they really do involve nothing
but questions of fact is not any supposed advantage in the commissioners
of greater experience in matters of business or any other matters. The
reason is simply that by the system that has been set up the commis-
sioners are the first tribunal to try an appeal, and in the interests of
the efficient administration of justice their decisions can only be upset
on appeal if they have been positively wrong in law. The court is not
a second opinion, where there is reasonable ground for the first. But
there is no reason to make a mystery about the subjects that com-
missioners deal with or to invite the courts to impose any exceptional
restraints upon themselves because they are dealing with cases that arise
out of facts found by commissioners. Their duty is no more than to
examine those facts with a decent respect for the tribunal appealed from
and if they think that the only reasonable conclusion on the facts found
is inconsistent with the determination come to, to say so without more ado.

T am satisfied, after having read the reasons for judgment
of Lord Radecliffe, that the Bairstow case was one in which
the court was required to decide whether the facts found
by the Commissioners were such as to bring the taxpayer
within the language employed in s. 237 of the English
Income Tax Act, 1918, and that the question of law upon
which the House of Lords decided that case was “what
is the meaning to be given to the words of the Income
Tax Act of ‘trade, manufacture, adventure or concern in
the nature of trade’ ”? I must say, with all respect, that
that case does not appear to me to afford any authority
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for the proposition that in an appeal against a judgment E’fﬁ
of acquittal under s. 584(1)(a) of the Criminal Code “a Suwemam
. .. . . CorroraTION

question of law alone” is involved whenever a reviewing (Canaa)

court is of opinion that the finding of the trial judge was Lﬁ”

unreasonable and improper having regard to the evidence. TH= Queen
If the phrase “a question of law alone” as it occurs in RitchieJ.

that section were to be so construed, then the result in my

opinion would be not only to extend the Attorney General’s

right to appeal under that section, but also to enlarge the

meaning of the phrase “a question of law” as it occurs in

other sections of the Criminal Code dealing with appeals

not only to the Court of Appeal but to this Court. In my

opinion such an interpretation could result in a broadening

of the scope of appellate jurisdiction under the Criminal

Code beyond the limitations which are stipulated in the

express language of the Code itself.

The provisions of s. 592(1) (a) of the Code provide that:

592. (1) On the hearing of an appeal against a conviction, the court
of appeal

(@) may allow the appeal where it is of the opinion that

(i) the verdict should be set aside on the ground that it is
unreasonable or cannot be supported by the evidence.

(i1) the judgment of the trial court should be set aside on the
ground of a wrong decision on a question of law, or

(iil) on any ground there was a miscarriage of justice; . . .

The italics are my own.

Parliament has thus conferred jurisdiction on the Court
of Appeal to allow an appeal against a conviction on three
separate grounds, one of which is the very ground upon
which the Court of Appeal allowed the present appeal, ie.,
that “the verdict should be set aside on the ground that it
is unreasonable or cannot be supported by the evidence”.
The fact that s. 592(1) (a) recognizes this ground as being
separate and distincet from “the ground of a wrong decision
on a question of law” appears to me to be the best kind of
evidence of the fact that Parliament did not intend the
phrase “a question of law” as it is used in the Code to
include the question of whether the verdict at trial was
unreasonable or could not be supported by the evidence. It
is noteworthy that having accorded the Court of Appeal
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jurisdiction to hear appeals against convietion on the

Sumseam ground that the verdict was unreasonable, Parliament did

CORPORATION

(Canapa) not confer the same jurisdiction on that Court in appeals

Lirp.
v

by the Crown. No authority is needed for the proposition

Tme Q?EEN that appellate jurisdiction must be expressly conferred and
RitchieJ. with all respect for those who may hold a different view,

I am of opinion that the Court of Appeal has exceeded its
jurisdiction by allowing this appeal on a ground reserved
for appeals against conviction which does not extend to
appeals by the Attorney General.

For all these reasons I would allow the appellant’s appeal
against the verdict of guilty on counts 3 and 4 of the in-
dictment which was substituted by the Court of Appeal for
the verdict of acquittal at trial on these counts and I would
set aside the judgment of the Court of Appeal in this
regard.

The appellant has also appealed from that part of the
judgment of the Court of Appeal which varied the Order
of Prohibition made by the learned trial judge. As Mr.
Justice Laskin has said:

The heart of the variation lies in extending the prohibition to cover
the commission of the like offence in respect of any person other than
the retailers particularly mentioned in the counts on which convictions
were made and to cover the use of any other means by which, within
the definition of the offence, it may be committed. In my view, section 31
of the Combines Investigation Act is ample enough to comprehend a
prohibitory order in such terms.

I would not disturb the order of the Court of Appeal in
this regard.

In the result, I would allow the appellant’s appeal in part.

The judgment of Judson, Spence and Pigeon JJ. was
delivered by

SpENCE J. (dissenting) :—This is an appeal from the judg-
ment of the Court of Appeal for Ontario’® delivered on
March 31, 1967, whereby that Court in a majority judgment
allowed an appeal from the judgment of Grant J. delivered

15119671 1 O.R. 661, 1 CR.N.S. 183, [1967] 3 C.CC. 149, 53 C.P.R.
102, 62 D.L.R. (2d) 75.
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on March 18, 1966, by which he convicted the accused (here 36_‘8
appellant) on counts 1 and 2 in the indictment and acquit- Suvwseam

ted the accused (here appellant) on counts 3 and 4 in the C?éi‘;“j,f},‘;“
said indictment. Liro.

v.
From the acquittal on counts 3 and 4, the Crown appealed T2° QUEEN
to the Court of Appeal and the accused (here appellant) SpencelJ.
cross-appealed from the conviction on counts 1 and 2.

At the hearing of the appeal before the Court of Appeal
for Ontario, the accused abandoned its appeal against the
conviction on counts 1 and 2. The Court of Appeal for
Ontario by reasons delivered by Schroeder J.A. and con-
curred in by Porter C.J.O., F. G. MacKay and J. L. Me-
Lennan JJ.A., allowed the appeal of the Crown and regis-
tered a conviction upon the said counts 3 and 4, and also
altered and extended the form of the order for prohibition
which had been granted by Grant J. after trial. Laskin J.A.,
dissenting, would have dismissed the appeal by the Crown.

The accused corporation was charged as follows:

1. The Jurors for Her Majesty the Queen present that Sunbeam
Corporation (Canada) Limited, a corporation having its chief place of
business at the City of Toronto, in the County of York and being a dealer
within the meaning of Section 34 of The Combines Investigation Act,
between the 1st day of September, 1960 and the 31st day of December,
1960, by actions taking place partly in the Municipality of Metropolitan
Toronto in the County of York, in the Provinee of Ontario and culminating
in the City of St. Catharines, in the Provinee of Ontario, unlawfully did
by agreement, threat, promise or other means attempt to induce Cavers
Brothers Limited, sometimes known as Cavers Bros., of the said City of
St. Catharines to resell articles or commodities, to wit, electric shavers at
prices not less than the minimum prices specified therefor by said Sunbeam
Corporation (Canada) Limited and did thereby contravene the provisions
of The Combines Investigation Act, Section 34(2)(b).

2. The said Jurors further present that Sunbeam Corporation (Canada)
Limited, a corporation having its chief place of business at the City of
Toronto, in the County of York and being a dealer within the meaning
of Section 34 of The Combines Investigation Act, between the 1st day of
September, 1960 and the 31st day of December, 1960 at the Municipality
of Metropolitan Toronto in the County of York, unlawfully did, by agree-
ment, threat, promise or other means attempt to induce New Era Home
Appliances Limited sometimes known as New Era, of the City of Toronto,
to resell articles or commodities, to wit, electric floor conditioners at prices
not less than the minimum priees specified therefor by Sunbeam Corpora-
tion (Canada) Limited and did thereby contravene the provisions of The
Combines Investigation Act, Section 34(2)(b).

3. The said Jurors further present that Sunbeam Corporation (Canada)
Limited, a corporation having its chief place of business at the City of
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1968 Toronto, in the County of York and being a dealer within the meaning of
SU;;AM Section 34 of The Combines Investigation Act, between the 1st day of
ClorroraTion September, 1960 and the 31st day of December, 1960, by actions taking
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couver, in the Province of British Columbia, unlawfully did by agreement,
threat, promise or other means attempt to induce Army & Navy Depart-
Spence J. ment Store Limited, sometimes known as Army & Navy Stores, of the
—_ said City of Vancouver to resell articles or commodities, to wit, electric
fry pans at prices not less than the minimum prices specified therefor by
said Sunbeam Corporation (Canada) Limited and did thereby contravene

the provisions of The Combines Investigation Act, Section 34(2)(b).
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4. The said Jurors further present that Sunbeam Corporation (Canada)
Limited, a corporation having its chief place of business at the City of
Toronto, in the County of York and being a dealer within the meaning
of Section 34 of The Combines Investigation Act, between the 1st day
of September, 1960 and the 31st day of December, 1960 by actions taking
place partly in the Municipality of Metropolitan Toronto in the County
of York, in the Province of Ontario and culminating in the City of
Vancouver, in the Province of British Columbisa, unlawfully did by agree-
ment, threat, promise or other means attempt to induce ABC Television
& Appliances Ltd., sometimes known as ABC T.V. to resell articles or
commodities, to wit, electric floor conditioners at prices not less than the
minimum prices specified therefor by said Sunbeam Corporation (Canada)
Limited and did thereby contravene the provisions of The Combines
Investigation Act, Section 34(2)(b).

At trial, before Grant J. sitting without a jury, as
directed by s. 40(3) of the Combines Investigation Act,
R.S.C. 1952, c. 314, the Crown’s case was put simply by
the production of the admission of the accused given under
the provisions of s. 562 of the Criminal Code, and by pro-
ducing and having filed as exhibits a very large number of
documents which had been seized by investigators in the
premises of the accused corporation in Toronto, Ontario,
and which were submitted as proof under the provisions
of s. 41 of the said Combines Investigation Act, as amended.
Specified reference will be made to this section hereafter.

Section 34 of the said Combines Investigation Act was
amended in the year 1960 by c. 45 of the Statutes of Can-
ada for that year by the addition of subs. (5) thereto. This
section, which has been referred to from time to time as
the “loss leader section”, was as Schroeder J.A. points out
in his reasons for judgment, enacted as a measure of relief
to a dealer who had refused to sell or supply or who had
counselled the refusal to supply of commodities contrary
to 8. 34(3) of the statute if he could establish certain things.
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Almost immediately thereafter the accused corporation
evolved a scheme known as the Minimum Profitable Resale
Price Scheme, to which I shall refer hereafter as" MPRP,
and proceeded to put into -effect throughout Canada the
said MPRP scheme. .

The representatives of the accused attended meetings
with retail dealers in many cities throughout Canada, for-
warded, first to their distributors and later to the retail
dealers, literature outlining the scheme making statements
therein which statements proved relevant to the counts in
the indictment.

- To summarize very briefly, the scheme was as follows:

The accused corporation was in the business of manufac-
turing and selling a very large range of electrical appliances
including such things as electric razors, toasters, coffee
percolators, floor polishers, and many others. The accused
corporation sold directly to a very limited number of large
retailers such as the T. Eaton Company Limited, the
Robert Simpson Company Limited, the Hudson Bay Com-
pany and some few others. The remainder of its sales was
made by the accused corporation to distributors throughout
Canada and those distributors in turn sold the products to
retail dealers who again resold to the consuming publie.
The accused corporation purported, through its long
experience ini the marketing of electrical appliances, to
know the average gross profit which a distributor needed in
order to carry on its business profitably and also the aver-
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age gross profit which a retail dealer, in turn, needed to .

carry on its own business profitably. The accused corpora-
tion having fixed its selling price on each of the appliances
to the distributors calculated the gross profit which in its
opinion any distributor should obtain on the sale of such
appliances to a retail dealer and thereby to use its own
words, “establish the distributors’ price”. Then again it
calculated the gross profit which a retail dealer should
obtain upon its cost on the purchase of an appliance from
the distributor and established what it ealls the Minimum
Profitable Resale Price, i.e., the MPRP. The circular which
was forwarded to all the distributors and with which was

- 91307—8
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(Canana) gested dealers’ price (i.e., the price from distributor to
Lj” dealer), the Minimum Profitable Resale Price (i.e., the

TemQuess price from dealer to consumer), the fair retail value and

SpenceJ. sales tax allowance, concluded with a paragraph:

hereafter if we find that sales are being made at prices less than those
suggested above, we shall give consideration as to whether such sales are

loss leader sales and assess our position as it relates to the marketing of
our products.

Similarly, the circular to retail dealers in which was in-
cluded a price list containing in columns the suggested
dealer price, the minimum profitable resale price (MPRP),
and fair retail value, contained these two paragraphs:

It is our opinion that a person loss-leads our products when he sells
them at a gross margin less than his average cost of doing business plus
a reasonable profit.

We have drawn conclusions from evidence available as to the operating
costs of a variety of dealers who sell appliances and are efficiently organized
to merchandise effectively and provide reasonable service. These conclusions
are sef forth specifically in the column headed “Minimum Profitable Resale
Price” in our new Dealer Price Sheet enclosed, effective September 15,
1960. The offering of our products below these prices will be investigated
as cages of loss-leading. It is our intention to withhold supply, from persons
who make a practice

—of loss leading our produects...

It was the contention of counsel for the accused corpora-
tion throughout that this MPRP scheme was only intended
as notice that distributors and dealers advertising for sale
and selling at less than that MPRP price would be investi-
gated as possible examples of loss leading and that if -after
investigation such loss leading were established then supply
could be cut off from the offending dealer.

The Crown showed as to the first two counts involving
Cavers Brothers Limited of St. Catharines, and the New
Era Home Appliances Limited of Toronto, that in fact the
said corporation had attempted to induce the dealer to
sell the article at not less than a specified minimum price.
The learned trial judge therefore convicted the accused
corporation on those counts which were, it should be noted,
counts of breach of s. 34(2) (b) of the Combines Investiga-
tion Act, which provides: .
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34. (2) No dealer shall directly or indirectly by agreement, threat, - 1968

promise or any other means whatsoever, require or induce or attempt to SUN‘BIEAM
require or induce any other person to resell an article or commodity CORPORATION

(b) at a price not less than a minimum price specified by the dealer (C’I“I;ADA)
or established by agreement. D-

THE a.UEEN
Count 3 in the indictment laid exactly the same charge —

against the accused corporation as to the Army and Navy Spence J.
Stores of the City of Vancouver, and count 4 of the said
indictment again laid the same charge against the accused
corporation as to ABC Television and Appliances Limited,
also of the City of Vancouver. It should be noted that the
charge was of an attempt to induce the specified dealer
to resell appliances at not less than the specified minimum
price. The same evidence as to those two counts as had
been relevant to counts 1 and 2, was adduced, i.e., the
circular letter to the distributor with its attached price
list and the circular letter to the dealer with its attached
price list. T have already referred to these documents.

There was in addition as to count 3, the count in refer-
ence to the Army and Navy Stores, a letter from one
A, R. D. Schell, an employee of the accused corporation in
British Columbia, to one J. C. Hall, an officer in the head
office of the corporation in Toronto, dated October 9, 1960,
which I quote in full:

Dear Joe:

"Army & Navy Stores, Vancouver, have been stocking some of our
items and selling them at very low prices. For instance, they have the
S 5 iron on at $14.49, FPM—$15.95 FPL $1949 and a few other items.

“ Y have ealled on Mr, Ludwig who is in charge of this dépdrtment
and presented ‘our resale pricing programme to him. Each time I
" called,” he would agree to bring the prices up to the minimum, but
when I went back, they were exactly the same. This has now been
' going on for three weeks, in which time I have called on Mr. Ludwig
five times.

As yet I have had no complaints from any Account on this matter,
but I feel should we let it go, it just might start something. He has
been giving G.E. the same run around.

. They have been buying their Sunbeam and G.E. from Mec. & Me.

Joe, these are the details, and am passing them on to you for
your advice.

R. D. Schell.
(The underlining is my own.)

91307—8%
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The learned trial judge pointed out that that letter had

Suneeam been replied to by one from Mr. J. C. Hall to R. D. Schell,

CORPORATION

(Cawapa) dated October 14, 1960, which read, in part:

Lrp.
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I would suggest, Dick, that seeing you are going in and calling on

Tae Queen this Mr. Ludwig that you continue to do so endeavouring to obtain his

Spence J.

co-operation by pointing out that no one will be selling any less than he
is and doing your best to get him to come up to our prices on this basis.

The trial judge pointed out that there is no evidence
that Schell ever made any further calls on Ludwig or in
any way thereafter attempted to carry out Hall’s suggestion
or passed on any of the contents of Hall’s letter to Ludwig,
and the learned trial judge then concluded:

The evidence as to inducement on this count does not bear that quality

of certainty that ought to exist in the case of a criminal charge and it will
therefore be dismissed.

It must be remembered that the evidence at trial as I
have pointed out consisted so far as the Crown’s case was
concerned of the admissions and of the production of all
of these documents. Counsel for the accused corporation
called two witnesses neither of whom in his evidence dealt
with the two letters of October 9 and of October 14, 1960
to which I have just referred.

Section 41 of the Combines Investigation Act provides:

41, (1) In this section,

(a) “agent of a participant” means a person who by a document
admitted in evidence under this section appears to be or is other-
wise proven to be an officer, agent, servant, employee or represen-
tative of a participant,

(b) “document” includes any document appearing to be a carbon,
photographic or other copy of a document, and

(¢) “participant” means any accused and any person who, although
not accused, is alleged in the charge or indictment to have been
a co-conspirator or otherwise party or privy to the offence charged.

(2) In a prosecution under Part V,

(a) anything done, said or agreed upon by an agent of a participant
shall prima facie be deemed to have been done, said or agreed
upon, as the case may be, with the authority of that participant;

(b) a document written or received by an agent of a participant shall
prima facie be deemed to have been written or received, as the
case may be, with the authority of that participant; and

(¢) a document proved to have been in the possession of a participant
or on premises used or occupied by a participant or in the
possession of an agent of a participant shall be admitted in
evidence without further proof thereof and shall be prima facte
evidence



S.CR. SUPREME COURT OF CANADA [1969]

(i) that the participant had knowledge of the document and its
contents,
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(ii) ‘that anything recorded in or by the document as having CorporarioNn

been done, said or agreed upon by any participant or by
an agent of a participant was done, said or agreed upon as
recorded and, where anything is recorded in or by the docu-
ment as having been done, said or agreed upon with the
authority of that participant,

(iii) that the document, where it appears to have been written by
any participant or by an agent of a participant, was so
written and, where it appears to have been written by an
agent of a participant, that it was written with the authority
of that participant.

Therefore, by virtue of s. 41(2)(c), the documents, i.e.,
those two letters of the 9th and 14th of October 1960, havmg
been proved to be in the possession of the accused or on
its premises, were prima facie evidence (1) that the accused
had knowledge of the documents and their contents, and
(2) that anything recorded therein as having been done was
done and was done by the agent with the authority of the
accused. Therefore, the only evidence before the learned
trial judge as to count 3 was the evidence that the agent
Schell with the authority of the accused, had on five 6cca-
sions in 'the" three weeks prior to October 9, 1960, called on
Mkr.-Ludwig in the Army and Navy Stores in Vancouver
and presented to him a resale pricing programme and that
on each of those occasions Ludwig “would agree to bring
the prices up to the minimum”. Under those circumstances,
it matters not whether Mr. Ludwig or the Army and Navy
Stores had ever received a copy of the circular to dealers
to which I have referred above, or had any previous knowl-
edge of the MPRP programme, the plain statement in the
letter reporting is that on five different occasions Schell
had attempted to have Ludwig agree to increase his prices
to a specified minimum price.

There can be no doubt as to the occasions having been
within the time specified in the indictment and that there-
fore the attempt in ecount 3 was between September 1, 1960,
and ‘December 31, 1960. The letter reporting was dated
October 9, 1960, and it speaks of actions within the previous
three weeks, i.e., commencing some time after September 1,
1960. In fact, the letters to distributors had only gone out
on September 14, 1960, and the report by the head office

(CAanaDA)
L'r

THr QU’EEN

Spence J.
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of the accused corporation in Toronto to the U.S. head office
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was produced at trial as an exhibit was only forwarded on
September 14, 1960.

As I have already pointed out, this was the only evidence
before the learned trial judge. Reasonable doubt must be
based upon evidence adduced at the trial and there was,
therefore, no basis upon which reasonable doubt that the
accused had committed the offence as charged in the indict-
ment could arise.

In prosecuting on the 4th count, i.e., that dealing with
ABC Television, the Crown relied on the said circulars to
distributors and dealers to which reference has been made
above, and also on a letter from one Bill Thompson, an
agent of the accused corporation in Vancouver, to Mr.
J. C. Hall, dated September 20, 1960, the third paragraph
of which read:

I have been checking with dealers, and not one of the dealers I
have contacted have received the letter from Sunbeam that I understood
was to be sent out the 15th. Has there been a ‘change of plans? Dick
and I are trying to get prices set here, and without actual price sheets
it is a difficult job. As far as my Floor Care Div dealers go, the only
dealer that is cutting our polishers at present (that I know about) is
Collin Ryan of AB.C. TV. I talked to Collin today, but he wouldn’t
assure me of raising and I hesitate to do anything until the before-
mentioned letters and price sheets are here.

Mr. Hall replied to that letter by his of September 29,
1960. The third paragraph of that letter reads as follows:

I can imagine that Collin Ryan of AB.C. Television is causing
you a problem. I have had similar ones with him in the past, Bill,
but after a lot of hard talking I have managed to persuade him
to come up to the price that I wanted him to do so. I can only

suggest first that you try every means you can to get him to raise

his prices to our minimum profitable resale prices, then if he
absolutely refuses and if he runs any ads, let us have them and we will
take action immediately. I would like you to keep ‘me posted on

this or any other ‘discrepancies there may be with other dealers in
the British Columbia area.

(The underlining is my own.)

The learned trial judge in dealing with count 4 concluded:

There is no evidence that ._‘Thompson carried out Hall’s instructions
concerning Ryan except that the latter had put his prices up after a
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long talk. There is here neither sufficient evidence of inducement on the 1968
part of the accused nor that the alleged offence took place within the M

time charged. This charge must therefore be dismissed. C§$§)§%¥>N

. . . " C
Therefore, the only evidence upon this count in addition ( ?}I‘.?f"’)

to the outline of the scheme as contained in the circulars pgg Qogmy
to dealers and distributors was Thompson’s report of Sep- Spence J.
tember 20, in which he said “I talked to Collin today but —
he wouldn’t assure me of raising and I hesitate to do any-

thing until the before mentioned letters and price sheets

are here” and his report of October 15 where he said Ryan

had put his price up yesterday “after quite a long talk”.
Surely, this being the only evidence, it is the plain state-

ment by Thompson, the agent of the accused corporation,

that he had attempted, before the 20th of September, to
induce Ryan to raise his sale price to a specified minimum

price and that he had again made an attempt, which was
successful, on October 13, 1960, there can be no other con-
clusion than that none of the acts took place prior to the

1st of September 1960 as the scheme only went into effect

in the middle of that month and since the inducement and
successful inducement was reported on October 14, 1960,

and that the acts took place within the period charged.

Again I point out that the charge was a charge of attempt-

ing to induce and these letters amount to an admission of

an attempt to induce a dealer to sell at not less than a
specified minimum. That such minimum was the MPRP

price is shown clearly by Mr. Hall’s letter to Bill Thompson

dated September 29, 1960 which I have quoted. Since a
reasonable doubt must be based on evidence and there was

no evidence which could give rise to any such reasonable

doubt to rebut the presumption created by s. 41 of the
Combines Investigation Act, there was no course but to
convict the accused.

The problem arises as to the jurisdiction of the Court of
Appeal to consider the appeal from the acquittal by the
learned trial judge. The appeal to the Court of Appeal was
taken by virtue of s. 584 of the Criminal Code which pro-
vides: :

584. (1) The Attorney General or counsel instructed by him for the
purpose may appeal:-to the court of appeal
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TasQueeN  (youngel for the accused ecorporation took the position
SpenceJ, before the Court of Appeal for Ontario and before this
~ Court that the appeal of the Crown was not based on a
ground of law alone but at best was upon a ground of
mixed law and fact and upon such ground no appeal lay.
Schroeder J.A. in his reasons sets out the grounds of
law advanced by the Crown in the Court of Appeal for

Ontario as follows:

1. He erred in law in refusing to consider the entire documentation
a8 relevant to each count;
2. He erred in law in failing to give effect to uncontradicted docu-

mentary evidence which had made out a prima facie case under
section 41 and which, not having been contradicted or explained by
the accused, became conclusive;

3. He erred in the effect which he gave to the words “attempt to

induece” as they are used in section 34(2)(b).

With respect, I agree with Schroeder J.A. that it does
not appear from the record that the learned trial judge
erred in refusing to consider the entire documentation as
relevant to each count and that ground, therefore, need
not be considered further.

I turn next to ground 3 in the list above. Laskin J.A.
said in his reasons:

Counsel for the Crown did not press the third ground because it did
not involve a question of law alone on the basis on which he proposed
to argue it.

I am unable to understand this statement. It would
appear at any rate that counsel for the Crown held no
such view before this Court as in the first paragraph of
the argument in the respondent’s factum it is set out:

37. It is respectfully submitted that the learmed trial judge mis-
directed himself as to the meaning and effect of Section 34(2)(b) of
The Combines Investigation Act in considering the evidence relating to
inducement and thereby erred in law.

Schroeder J.A. in reference to the third ground of appeal
said:

The third ground of error assigned by counsel is more serious, since
in stating that the “evidence of inducement” in counts 3 and 4 was
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inadequate to support a criminal charge, the learned Judge either over- 1968
looked the fact that the charge was confined to attempted inducement SU’;;;&M
or disregarded the decision of this court in Regina v. Moffatts Limited. (\opporarion
(1957) O.R. 93, as stated at p. 106, . (CaNADA)
Lp

With respect, I agree with Schroeder J.A. Although the v

. . . THE QUEEN
learned trial judge on the same page of his reasons said: S
ence J.
The substance of the third count is that the accused within the same p___

period of time by actions taken [sic] place partly in Metropolitan
Toronto, partly in the City of Vancouver, unlawfully by agreement,
threat, promise or other means attempted to induce Army and Navy

Department Stores to resell . .
(The underlining is my own.)

when he concluded his consideration of the third count,
he said:

The evidence as to inducement on this count does not bear: that

quality of certainty that ought to exist in the case of a cnmma.l charge
and it will therefore be dismissed.

(The underlining is my own.)

The learned trial judge pointed out earlier in his reasons
what Estey J. said in this court in Rex v. Quinfon'®

This section requires that one to be guilty of an attempt must intend
to commit the completed offence and to have done some act toward
the accomplishment of that objective, that act must be beyond prepara-
tion and go so far toward the commission of the completed offence
that but for some intervention he is prevented or desists from the com-
pletion thereof. It is the existence of both the intent and the act in
such a relationship that the former may be regarded as the cause of
the latter. The intent unaccompa.med by the act does not constitute a
criminal offence.

In the present case, the charge in count 3 was that the
accused, here appellant, “. .. unlawfully did by agreement,
threat, promise or other means, attempt to induce Army
and Navy Department Stores...to resell articles or com-
modities . at prices not less than the minimum prices
spec1ﬁed

The intention to commit the completed offence is quite
clearly demonstrated by Mr. Hall’s letter to Mr. Schell
dated October 14, 1960, to which I have referred, when he
states:

I would suggest, Dick, that seeing you are going in and calling on this
Mr. Ludwig that you continue to do so endeavouring to obtain his

16 [1947] S.C.R. 234 at 235-6, 88 C.C.C. 231, [1948] 3 D.L.R. 625.
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HE_BEEE " Again, in his general reporting letter dated September

Spenced. 13 1960, to Mr. R. P. Gwinn, the chief officer of the U.S.
head office, E. F. Bond, the vice-president of the appel-
lant corporation said, in part:

We have held and will hold distributor meetings in all major
marketing centres throughout Canada for the purpose of explaining our
programme. Actually it is similar to GE’s in that we will do the following
two things:

(1) Establish maximum discounts allowed by dlstnbutors for quantity

purchases by dealers (5% on any assortment of 12)

(2) Establish minimum profitable resale prices for dealers.

The second item is a clear statement of the intent. The
acts toward the accomplishment of the objective in the
case of count 3 were Schell’s five attendances upon Mr.
Ludwig in an attempt to obtain Ludwig’s agreement to
sell only at the specified minimum prices. Whether or not
Schell was successful in such attempt is irrelevant. 1 aceept
the law as outlined in Regina v. Moffatts Limited' that
it is not essential on an attempt charge under s. 34(2) (b)
of the Combines Investigation Act to prove that the at-
tempt was successful.

Similarly, when one deals with count 4 which was that
the appellant, “unlawfully did by agreement, threat,
promise or other means attempt to induce...ABC Tele-
vision and Appliances Ltd. to resell articles or commodities

..at prices not less than the minimum prices specified
..”, one finds the attempt specified in the Bond letter'
to Gwinn of September 13, 1960, to which I have referred,
and also in the paragraph I have quoted from the letter
of Bill Thompson to J. C. Hall dated September 20, 1960.
The overt act toward the accomplishment of the objective
is set out in the same letter, i.e., the attendance upon
Collin Ryan, and in the further report of October 15,

1719571 O.R. 93, 25 C.R. 201, 118 C.C.C. 4, 28 CP.R. 57, 7 D.L.R.
(2d) 405.
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1960 “Collin Ryan of ABC TV took his price up to that
figure yesterday after quite a long talk”. Again, in this
case, both elements necessary to prove an attempt to in-
duce, which was the offence charged, are proved conclu-
sively in the documentation. There was no evidence given
to contradict them although Mr. Bond was called as a

witness for the defence. The prima facie case wrought

by s. 41(2)(¢) of the Combines Investigation Act being
the only evidence upon the topic therefore becomes the
uncontradicted evidence and it was the duty of the learned
trial judge upon such uncontradicted evidence to register
convictions. It was an error in law to charge himself as,
with respect, it would appear that the learned trial judge
had charged himself, that the Crown in order to support
the charges had to prove an inducing by agreement, threat
or promise. “Other means” seems to have been forgotten.
In order to prove the offence charged all the Crown had
to prove was the intent to induce and an overt act toward
the accomplishment of that intent. As I have said the
Crown in each of the counts proved these on prima facie
evidence which by lack of contradiction became conclusive
evidence.

There is, therefore, in this ground 3 submitted by the
appellant an error in law sufficient to give the Court of
Appeal jurisdiction under the provisions of s. 584(1) of
the Criminal Code. It will be realized that in coming to
this conclusion I have in fact dealt with the second ground
of appeal in that I have stated that the prima facie
evidence wrought by the provisions of s. 41 of the Combines
Investigation Act not having been contradicted became
conclusive. It has been objected by counsel that such a
view of the effect of s. 41 takes from the learned trial
judge the right and the duty to weigh all the evidence
and to come to his conclusion upon the whole case whether
the Crown has proved the necessary ingredients of the
offence beyond a reasonable doubt.

I, of course, agree that the Court is always under the

duty of so weighing all the evidence in order to come to
that conclusion. The learned trial judge had already con-
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sidered in reference to counts 1 and 2 and in-his general
outline of the MPRP scheme the establishment of the
intent to induce the dealers to resell at not less than
the minimum specified prices and before he could have
registered a conviction on counts 1 and 2 had come to
the conclusion that such intent had been established
beyond reasonable doubt. The intent was exactly the same
in ‘the case of counts 3 and 4 as it had been in the case
of eounts 1 and 2. If it were established beyond reason-
able doubt as to counts 1 and 2 it had been established
also beyond reasonable doubt as to counts 3 and 4.

The only evidence as to:the overt act toward the ac-
complishment of that end in the case of counts 3 and 4
is in the correspondence to which I have referred. If the
learned trial judge had weighed that evidence upon the
question as to whether it proved beyond reasonable doubt
that such overt act had taken place rather than upon the
question of whether or not there had been an inducing
then he could not have failed to find such an overt act
proved beyond reasonable doubt as there was no evidence
to weigh contra. The faults which the learned trial judge
cites as to this evidence were faults as to its evidentiary
value in proving beyond reasonable doubt the inducing
and not the overt act in a charge of attempting to induce.

In my view, my conclusion, therefore does not infringe
on ‘the right and duty of a trial judge to weigh all the
evidence in order to determine whether the Crown has
proved its case beyond reasonable doubt.

So in Gérvin v. The King'8, as pointed out by Schroeder
J.A. in his reasons for judgment, Fitzpatrick C.J. said at
p.- 169:

I have always understood the rule to be that the Crown, in a criminal
case is not required to do more than produce evidence which, if unan-
swered, and believed, is sufficient to raise a prima facie case upon which
the jury might be justified in finding a verdict.

And in Belyea v. The King™, the learned trial judge had
found as a fact upon the evidence and this Court was of

18 (1911), 45 S.C.R. 167.
19 [1932] 8.C.R. 279, 57 C.CC. 318, [1932] 2 D.L.R. 88
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the opinion that such was fully justified on the evidence,
that the accused took an active part in the original scheme
—the conspiracy which formed the basis of the prosecu-
tion—but acquitted him on the ground that there was
no evidence which connected him with any of the illegal
operations subsequent thereto. The Appellate Division
was of the opinion that the learned trial judge had mis-
directed himself in that he held that the latter finding
entitled the accused to an acquittal. This Court upheld
the decision of the Appellate Division finding that there
was a ground of error in law which entitled the Crown
to appeal to the Appellate Division.

“ In that case as in the instant case, it must be noted,
the trial judge’s error in law was not expressly formulated
in his judgment. On the contrary he had, as here, ex-
pressed his erroneous conclusmn as resting on a question
of fact: : ‘

_ In arfiving at this conclusion I have in mind the ‘pi'bvisions of s. 69
of the Criminal Code,.but, notwithstanding that section, I cannot find
upon the evidence that there was any participation or complicity by

O’Connor in the offences established in evidence and therefore a verdict
of not guilty must be found in this case.

(The underlining is my own.)

However, having quoted, among others, the above passage,
Anglin C.J.C. speaking for the Court had no difficulty in
holding that on the basis of the whole judgment and
record, the acquittal was not actually based on wrong
findings of fact nor on an incorrect weighing of the
evidence, but on an unstated error of law that should be
inferred. He said at p. 292:

Presumably on the ground that the purpose of the organization was
“professedly” (ie., ostensibly) lawful,” and that there is not sufficient
evidence that the appellants participated in, or were privy to, the subse-

quent admittedly illegal acts of the Windsor group, the learned judge
acquitted them.

And at p 206:

Here, the learned trial judge apparently had already found facts from
which the conclusion was inevitable that there was participation on the
part of Belyea and Weinraub in the formation of the illegal combine
and the conspiracy, the existence of which he had already found to be
proven. ‘On these findings, coupled with the admissions made by Belyea
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1968  and Weinraub in their testimony, and the documents of which they were
SU;:I;E-;M proved to have had knowledge, their convictions, as was held by the
CORPORATION Appellate Division, were a necessary consequence.
(CaNADA)
LTD- Concerning the extent of the jurisdiction of this OOurt in

TaE Qrmxm such a case, the Chief Justice said on the same page:

Spence J. The right of appeal by the Attorney-General, conferred by s. 1013(4),
_ Cr.C,, as enacted by c. 11, s. 28, of the Statutes of Canada, 1930, is, no
doubt, confined to “questions of law”. That implies, if it means anything
at all, that there can be no attack by him in the Appellate Divisional
Court on the correctness of any of the findings of fact. But we cannot
regard that provision as excluding the right of the Appellate Divisional
Court, where a conclusion of mixed law and fact, such as is the guilt or
innocence of the accused, depends, as it does here, upon the legal effect of
certain findings of fact made by the judge or the jury, as the case may
be, to enquire into the soundness of that conclusion, since we cannot regard
it as anything else but a question of law,—especially where, as here,
it is a clear result of misdirection of himself in law by the learned
trial judge.

It is contended that even if the evidence is found to
be sufficient to support a conviction, the further question
of whether the guilt of the accused should be inferred
from that evidence is a question of fact and reference is
made to Fraser. v. The King® and Rose v. The Queen®.
Those were cases in which facts necessary to establish the
guilt of the accused had to be inferred, in the first, from
circumstantial evidence, in the other, from other proven
facts. In neither case was there a statutory provision.en-
acting that.the proven facts Would constitute prima facie
evidence of- the other facts required to establish the guilt
of the accused and, therefore the making or not making
of an 1nference was not a questlon of law alone although
it might be unrea,sonable. However, when there is, as-in
this case, a statutory presumption to-be applied, once the
facts necessary to give rise to it are found by the trial
judge to be established beyond reasonable doubt, the ques+
tion whether the inference should be made is no longer
anything but a question of law alone: the statute does
not provide that the facts to be inferred may be deemed
to exist but that they shall be. To say that such evidence
does not bear the quality of certainty that ought to exist

20 [1936] S.C.R. 296, 66 C.C.C. 240, [1936] 3 D.L.R. 463.
21 [1959] SCR. 441, 31 CR. 27, 123 C.C.C. 175.
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in the case of a criminal charge is to ignore or contradiet 1968

the statute and is, therefore, an error in law and nothing Suwsmam
CORPORATION
else. (Cil:rIADA)
As against this, it is contended that the legal presump- o
TaE QUEEN

tion is not a presumption of guilt but a presumption of ~=_
some facts and that the trier of the facts has to weigh Spencel.
the evidence before reaching a final conclusion.

In Rose v. The Queen, supra, Taschereau J., as he then
was, said at p. 443:

The trial judge sitting without a jury was fulfilling a dual capaeity.
He had, therefore, to discharge the duties attached to the functions of
a judge, and also the duties of a jury. As a judge he had to direct himself
as to whether any facts had been established by evidence from which
criminal negligence may be reasonably inferred. As a jury he had to say
whether, from those facts submitted, criminal negligence ought to be
inferred. Metropolitan Railway Company v. Jackson, (1877), 3 App. Cas.
193 at 197, King v. Morabito, [19491 S.C.R. 172 at 174. I think that the
trial judge directed himself properly, and that when he -decided on the
facts submitted to him that criminal negligence ought not to be inferred,
he was fulfilling the functions of a jury on a question of fact.

However, in that case, the trial judge in coming to his
decision that the accused should have been acquitted was
performing a function of weighing the evidence. The
charge was one of causing death by the operation of a
motor vehicle, and the evidence dealt with the conduct
of the accused in driving his automobile against a red
traffic signal. The learned trial judge found that the
accused was not keeping a proper lookout but that his
speed was not above the normal at the intersection and
reached the conclusion that the accused had not seen the
red light. The trial judge, weighing those facts, came to
the conclusion that they did not show the wanton or
reckless disregard for the lives or safety of other persons
required for conviction of the offence charged. Therefore,
the learned trial judge had evidence one way and the
other way to weigh and a conclusion to arrive at as a
result of that weighing whether such conduct showed
the standard of negligence required by the provisions of
the Criminal Code. In the present case, the learned trial
judge had no such task of weighing. There was no evidence
contra; there was nothing which needed to be inferred
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1968 heyond the.inference required by the section of the statute.

—— N . .
Sunseam  There was a simple admission established as prima facie

C?Ei%"?ﬁi‘iN evidence by the provisions of s. 41 of the Combines- In-
I yestigation Act that the accused through its agent had
Tee Queen gttempted to induce these persons to sell at not less than
SpenceJ. the specified minimum price. I am, therefore, of the
" opinion that the enunciation of the varying duties of the
judge and jury as set out above with which, with respect,

I agree, do not apply in the present case to make the

learned trial judge’s acquittal of the accused a mere matter

of fact.

With respect, I agree with the view expressed by Evans
J.A. in Regina v. Torrie** where he said at p. 11:

I recognize that the onus of proof must rest with the Crown to
establish the guilt of the accused beyond a reasonable doubt, but I do not
understand this proposition to mean that the Crown must negative every
possible conjecture, no matter how irrational or fanciful, which might be
consistent with the innocence of the accused.

For these reasons, I would dismiss the appeal and con-
firm the judgment of the Court of Appeal for Ontario
including its direction as to the amendments of the Order

of Prohibition issued by Grant J.

Appéal allowed in part, JUDSON, SPENCE and Pigeox JJ.
dissenting.

22 [19671 2 O.R. 8, [19671 3 C.C.C. 303.
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RODOJKA PETIJEVICH and Pff
o APPELLANTS; *Oct. 10, 11

MIKE PETIJEVICH (Plaintiffs) Now. 91
AND T

RICHARD JOHN LAW (Defendant) RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Motor wvehicles—Negligence—Pedestrian struck in crosswalk of traffic-
controlled intersection—Failure of driver to give right-of-way—Motor-
vehicle Act, RS.B.C. 1960, c. 253, s. 128(9)(b), (11)(a).

T'rial—'Questions to jury as to negligence of parties—Usual order reversed
—Effect thereof—Indication by trial judge that ultimate negligence
doctrire could be mvoked—Jury maisled.

Evidence—Wiiness identifying injured person as woman seen running ol
intersection tem wminutes before accident—Evidence improperly ad-
mitled.

The female plaintiff was injured when she was struck by an automobile
owned and driven by the defendant while she was crossing an inter-
section of a main arterial highway running north and south and a
road running east and west. The said intersection was a controlled
intersection within the meaning of s. 128 of the Motor-vehicle Act,
R.S.B.C. 1960, ¢. 253. It was dark at the time of the accident and
the plaintiff was crossing to the west in a crosswalk. She was wearing
2 long, light coloured winter coat. She testified that she looked to
the north and to the south, and seeing no vehicles approaching,
started to cross. She remembered taking a few steps but nothing
more. She was rendered unconscious, sustaining extremely serious
injuries.

The defendant was travelling southward on the west side of the highway.

_ He said that he saw a form darting from his left to his right in the
crosswalk area and immediately applied his brakes. The plaintiff was
hit by the front of the car towards the left centre. She had travelled
westward some 55 feet in the crosswalk before she was struck. The
.defendant knew of the crosswalk and that pedestrians might be
_expected to be crossing the highway at this point. He had been
travelling at about 50 m.ph. as he came southward, and as he
approached the intersection took his foot off the accelerator and
poised it over the brake pedal.

At the trial of the plaintiffs’ action for damages, the jury found that the
accident was caused solely by the negligence of the female plaintiff.
The judgment dismissing the action was affirmed by the Court of
Appeal and the plaintiffs then appealed to this Court.

Held: The appeal should be allowed and a new trial held limited to the
question of damages.

The first question put to the jury should have been as to whether there
was any hegligence on the part of the defendant which caused or
contributed to the accident. If the jury found negligence on the part

*PreseNT: Cartwright C.J. and Martland, Judson, Ritchie and Hall JJ.
91308—1
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of the defendant and gave particulars, the next question would be
whether there was any contributory negligence on the part of the
plaintiff which caused or contributed to the accident. The reversing
of this order had a serious effect upon the manner in which the trial
judge charged the jury and in the jury’s consideration of the whole
question of liability.

It was a serious error on the part of the trial judge to indicate that the
ultimate negligence doctrine could be invoked in this case, and
evidence given by the driver of another car to the effect that some
ten minutes before the accident he had seen a woman, whom he
later identified as the injured person, run out from a curb at the
intersection and then dart back was improperly admitted.

There was no evidence on which the jury could find or infer that the
female plaintiff left a curb or other place of safety or that she
walked or ran into the path of the defendant’s vehicle and, accord-
ingly, s. 169(2) of the Motor-vehicle Act did not apply.

The defendant had failed in his duty to (1) keep a proper lock-out; (2)
to enter the intersection at such a speed that he could slow down
or stop, if necessary, before striking a pedestrian who was lawfully
in the pedestrian crosswalk; and (3) to yield right-of-way to the
pedestrian as he was required to do by s. 128(11)(e) of the Act. There
being no evidence upon which a finding could be made that the
female plaintiff started across the highway without looking to see
if it was safe to do so or that she did anything to jeopardize her
own safety, she was entitled to assume that the driver of the motor
vehicle in question would obey the law and yield right-of-way.

Jardine v. Northern Co-operative Timber and M:ill Association, [1945]
1 W.W.R. 533; Toronto Railway Co. v. King, [1908] A.C. 260, applied.

APPEAL from a judgment of the Court of Appeal for
British Columbia, rejecting an appeal from a judgment of
Macdonald J. with a jury, dismissing the appellants’ action
for damages. Appeal allowed and new trial ordered.

Thomas Braidwood and Robert Brewer, for the plaintiffs,
appellants.

R. E. Ostlund, for the defendant, respondent.
The judgment of the Court was delivered by

Haws J.:—This is an appeal from the Court of Appeal
of British Columbia which rejected an appeal from a judg-
ment of Macdonald J. with a jury, dismissing the appel-
lants’ action for damages. The appellants are husband and
wife.

The female appellant was injured when she was struck
by an automobile owned and driven by the respondent
while she was crossing from east to west on the King
George Highway near Vancouver at the intersection of the
highway with what is known as Kennedy Road (88th
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Avenue). King George Highway is a main arterial highway. 1968
There are residential areas on either side. Provision for Permevics
pedestrians to cross was made at the intersection of Ken- ¢ %
nedy Road by a pedestrian crosswalk on the south side of  Iaw
the intersection. This crosswalk was outlined by lines ;.
painted on the pavement. —

The situation at the intersection in question was as shown
on the following plan:
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At or about 5:30 p.m. on December 16, 1963, the female
appellant, age 51, was on her way home from visiting her
daughter who lives in the area east of the King George
Highway. She had to cross the highway to reach her home
which was on Kennedy Road west of the highway. On her
way home she purchased some loaves of bread and arrived
at the south-east corner of the intersection of the highway
and Kennedy Road where she proceeded to cross to the
west in the crosswalk shown on the plan. It was dark at
this time. She was wearing a long, light coloured winter
coat and carrying the bread in a paper bag. She testified
that she looked to the north and to the south, and seeing
no vehicles approaching, started to cross. She remembers
taking a few steps but nothing more. She was rendered
unconscious, sustaining extremely serious injuries and she
remained unconscious for several days.

The respondent was travelling southward on the west
side of the highway, and as he came towards the inter-
section in question he was in the lane to the west of the left
turn lane as shown on the plan. He knew the intersection
well and that there was a pedestrian crosswalk on the south
side of the intersection. It was the only pedestrian cross-
walk for a considerable distance north or south of the area.
He had driven over this intersection a great many times.
He said he saw “this form darting from my left to my
right” in the crosswalk area and immediately applied his
brakes. Skid marks extending from 40 feet north of the
crosswalk were identified and traced to his car which came
to rest some 91 feet south of the crosswalk. The overall skid
marks measured 141 feet. The skid marks north of the
crosswalk came in a straight line, showing that the car had
not been turned nor had it swerved either to right or to
left. The respondent said that his car struck this form or
object at about the south side of the crosswalk at a point
some 8 to 10 feet into the lane for southbound traffic. It
was only then that he realized that it was a pedestrian
that had been hit. His evidence as to this was as follows:
“Yes, I hit at this time an object. I understand later it was
a pedestrian, and I carried her on the hood of my car for
some distance...” The female appellant was hit by the
front of the car towards the left centre. The distance from
the edge of the asphalt at the north side of the crosswalk
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was, as the plan shows, some 85 feet. This means that the
pedestrian had travelled westward at least 55 feet in the
cross-walk before she was struck. The respondent also testi-
fied that when he first saw her, she was running and that
she moved about 8 or 9 feet from when he first saw her
until the car hit her. His testimony as to the impact was as
follows:

Q. How many steps would you say you saw this object move before

you struck it?

A. I don't believe I would even attempt to—as soon as I saw this
object I tried to avoid it.

. Did you continue to look at this object or did you direct your
attention to something else?
. I tried to avoid it.

. I am asking you what you did with your eyes, with your vision.
Did you continue to look at this object or did you direct—
. You naturally look at it.

You did continue to look at it until you struck it?
Yes.

And you cannot say how far you saw it move or how many steps
at any rate?

No.

Can you say how far you saw it move in terms of feet or yards?
Well, it was—I first saw it in through my windshield running from
my left to my right.

PO OFOP OF O

Q. Yes. How far did you see it?

A. Now, it hit the left front of my car.

Q. Or may we also put it this way, the left front of your car hit the
pedestrian?

A. Well, I say the pedestrian was running.

Q. Yes?

A. My car, we’ll put it this way, my car came in contact or vice

versa, we came in contact.

Q. How far did you see this object move, can you say?
A. A very short distance from when I first saw it.

On his examination for discovery he said:

175 Q. Now, what was she doing when you first saw her?
A. Moving rapidly from my left to my right, and I presume
she was running.

The respondent said that he did not see the pedestrian
(object) sooner because the lighting conditions at the inter-
section were bad; that the intermittent flashing amber
light suspended above the intersection as indicated on the
plan caused a blind area to the south which was the area
which contained the crosswalk. He knew the crosswalk was
there and that pedestrians might be expected to be crossing
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the highway at this point. He had been travelling at about
50 miles per hour as he came southward, and as he
approached the intersection took his foot off the accelerator
and poised it over the brake pedal. He estimates that his
speed was reduced to about 45 miles per hour. However,
it must be noted that the highway in question has a slight
downhill grade from north to south at this point which
could negative the effect of taking the foot off the accelera-
tor. Other than the respondent, no eye witness gave evidence
as to the impact.

As the intersection in question was a controlled inter-
section within the meaning of s. 128 of the Motor-vehicle
Act, R.S.B.C. 1960, c. 253, the provisions of subss. 9(b) and
11(a) apply. These read:

(9) When rapid intermittent flashes of red light are exhibited at an

intersection by a control signal,

(b) A pedestrian facing the flashes of red light may proceed
across the roadway within a marked or unmarked crosswalk
with caution.

(11) When rapid intermittent flashes of yellow light are exhibited at
an intersection by a traffic-control signal,

(a) The driver of a vehicle facing the flashes of yellow light may
cause the vehicle to enter the intersection and proceed only
with caution, but shall yield the right-of-way to pedestriansg
lawfully within the intersection or an adjacent crosswalk;

The learned trial judge put the following questions to
the jury and these questions were answered as shown:

Tre CiErk: Number one, was the plaintiff Rodojka Petijevich
guilty of negligence which caused or contributed to the cause of the
accident? Yes. If so, what was her negligence? One, proceeded with-
out reasonable caution through crosswalk. Two, by running through
crosswalk. Three, did not employ an evasive action, such as stopping
or stepping back.

Two, was the defendant guilty of negligence which caused or
contributed to the cause of the accident? No. If so, what was his
negligence? None.

It will be observed that the usual order of questions was
reversed. The first question should have been as to whether
there was any negligence on the part of the defendant
which caused or contributed to the accident. This is the
prime question. If the answer is “No” that ends the matter.
The foundation of the action are the allegations of negligence
made against the defendant. Then, if the jury finds
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negligence on the part of the defendant and gives particu-
lars, the next question would be whether there was any
contributory negligence on the part of the plaintiff which
caused or contributed to the accident. This reversing of the
order had, I think, a serious effect upon the manner in
which the learned trial judge charged the jury and in the
jury’s consideration of the whole question of liability.

Although a question involving ultimate negligence was
not put to the jury, the learned trial judge, in charging the
jury, indicated that the ultimate negligence doctrine could
be invoked, and he proceeded to tell the jury that they
might, in effect, find that the female appellant had had the
last clear chance to avoid the accident. This was not a case
for the application of the ultimate negligence doctrine.
It was a serious error which, apart from everything else,
must have misled the jury and which, according to the
record, caused the jury to ask questions which showed that
they did not correctly understand the law applicable to
the case.

Evidence was tendered on behalf of the respondent and
received without objection from one Jack Melvin Shaw to
the effect that some minutes before the female appellant
was struck he had been driving westward on Kennedy
Road intending to turn north on the King George Highway.
He had come to a stop before entering the highway as he
was required to do and he said that as he started up a
woman ran out from the curb at the north-east corner of the
intersection and that when she saw his vehicle was moving
towards her, she darted back. He continued northward,
picked up a passenger and returned some 10 minutes later
to the intersection, and seeing that an accident had
happened, stopped and said he identified the injured person
as the woman he had seen a few minutes before by recog-
nizing the coat she was wearing. That was his only item of
identification. Now, regardless of whether he was able to
identify the woman or not, his evidence was not admissible
and its admission was, in my view, fatal to the verdict
because not only was the evidence improperly admitted,
but in his charge to the jury the learned trial judge said:

Then the defendant says to you that she failed to take reasonable
care for her own safety because she was running, and points out to you
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that this is the evidence that the defendant Law gave. The defendant
says that you should infer from what happened according to Mr. Shaw’s
evidence, when he testified that he saw the female plaintiff running from
the northeast corner in a westerly direction, and from evidence suggesting
that she was late in getting home, that from these things you should
infer that she was running just before impact in this case.

Norris J.A., in his reasons for judgment in the Court of
Appeal, stated that in his opinion the evidence of Shaw was
admissible as part of the res gestae. I cannot agree. He also
said that in any event, even if the evidence was not admis-
sible, no substantial wrong or miscarriage of justice was
occasioned thereby. With respect, I am of the view that
the admission of this evidence, coupled with the reference
thereto in the learned trial judge's charge to the jury, was
bound to have an adverse effect on the appellants’ case
with the jury.

In addition to quoting the relevant subsections of s. 128
to the jury, the learned trial judge instructed the jury that
s. 169(2) of the Motor-vehicle Act of British Columbia
applied in the instant case and had to be considered.
Section 169(2) reads:

No pedestrian shall leave a curb or other place of safety and walk or
run into the path of a vehicle that is so close that it is impracticable
for the driver to yield the right-of-way.

There was no evidence on which the jury could find or infer
that the female appellant left a curb or other place of
safety or that she walked or ran into the path of respond-
ent’s vehicle. She was more than half way across the inter-

-section when she was hit and was at least 55 feet from the

curb or east edge of the highway and had only two or
three steps to go before she would be clear of the path of
respondent’s vehicle and out of harm’s way. Accordingly,
s. 169(2) was not applicable in the circumstances of this
case.

Section 128(11)(a) says that the driver of a vehicle
facing flashes of yellow (amber) light may cause his vehicle
to enter the intersection and proceed only with caution but
shall yield right-of-way to pedestrians lawfully within the
intersection or an adjacent crosswalk. The female appellant
was lawfully in the crosswalk and the respondent was,
accordingly, required to yield right-of-way to her. The
reason he gave for not doing so was because he did not see
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her soon enough and he did not see her sooner because
the lighting conditions at the intersection in question were
such that the crosswalk area was a blind area to him as he
came from the north. His duty in those circumstances was
to enter the intersection at such a speed and keeping such
a look-out that if a pedestrian should be in the crosswalk
he would be able to yield the right-of-way to that pedes-
trian. There is nothing in the evidence to justify any
suggestion that the female appellant ran from the east side
of the highway because she says she started across walking
slowly, and the evidence as to her running comes at a time
almost coincident with being struck and perhaps she was
making a last second effort to avoid being hit.

I have no doubt that the jury’s verdict cannot stand. The
next question is whether there should be a new trial on
the question of liability and damages or as to damages only.
The Court of Appeal of British Columbia has the power
to give the judgment which the trial court could have given:
Rex v. Hess (No. 2)*. The power of the Court is discussed
by O’Halloran J.A. at pp. 597 and 598 and this Court has
the power to do the same. The principle to be applied in
determining whether there should be a new trial as to
liability or as to damages only was discussed by O’Halloran
J.A. in Jardine v. Northern Co-operative Timber and Mill
Association?, where he says at p. 535:

‘Where as here the evidence is of such a character that only one view
can reasonably be taken of its effect, it is not a case for a new trial, see
McPhee v. E. & N. Ry. Co. (1913) 5 W.W.R. 926, 49 S.CR. 43, Duff, J.
at p. 55 (with whom Sir Charles Fitzpatrick, C.J. and Brodeur, J. con-
curred) and also the decision of the old Full Court (Hunter, C.J., Irving
and Martin, JJ.) in Yorkshire Guar. & Securities Corpn. v. Fullbrook
& Innes (1902) 9 B.C.R. 270, but we ought now give the judgment which
the plain facts proven conclusively at the trial demanded, and that is,
judgment for the plaintifi-appellant as asked for in the statement of
claim, less the sum of $286.48, mentioned shortly; see also Paguin Lid.
v. Beauclerk [19061 A.C. 148, 75 LJKB. 395 (H.L.) and also Canada
Rice Mills Ltd. v. Union Marine and Gen. Insur. Co. (No. 1) [1941] 3
W.W.R. 401, [1941] A.C. 55, 110 L.J.P.C. 1, Lord Wright at 65.

In the instant case all the evidence that could have any
bearing on the liability of the respondent or on the con-
tributory negligence, if any, of the female appellant was
before the Court. There is no suggestion that anything new

1719491 1 W.W.R. 586. 2119451 1 W.W.R. 533.
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in the way of evidence would be forthcoming if the ques-
tion of liability were to be retried. Any verdiet which
would exonerate the respondent from negligence in this
case would, in my view, be perverse because on the
evidence of the respondent himself, it is incontrovertible
he failed in his duty to (1) keep a proper look-out; (2) to
enter the intersection at such a speed that he could slow
down or stop, if necessary, before striking a pedestrian who
was lawfully in the pedestrian crosswalk; and (3) to yield
right-of-way to the pedestrian as he was required to do by
8. 128(11) (@) of the Motor-vehicle Act. On the other hand,
the only evidence lawfully before the Court regarding the
contributory negligence, if any, of the female appellant
is that of the respondent that as he saw her she was
running or walking very fast and this was, as he says,
within “a very very short time” of the impaet. There is no
evidence upon which any finding could be made that the
female appellant started across the highway in question
without looking to see if it was safe to do so or that she
did anything to jeopardize her own safety once she had
made a substantial entry into that intersection. She was
then entitled to assume that the driver of a motor vehicle
coming from the north would obey the law and yield her
right-of-way: Toronto Railway Co. v. King®.

I would accordingly allow the appeal and direct a new
trial limited to the question of damages only. The appel-
lants will have judgment against the respondent for the
damages so assessed. The appellants are entitled to their
costs in this Court and in both Courts below.

Appeal allowed and new trial ordered with costs.

Solicitors for the plaintiffs, appellants: Braidwood,
Nuttall & MacKenzie, Vancouver.

Solicitors for the defendant, respondent: Russell &
DuMoulin, Vancouver.

3119081 A.C. 260, 7 C.R.C. 408.
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ANNA MAUD CRAMPSEY, PATRICIA
ELIZABETH CRAMPSEY McDON-
NELL, JAMES GERRARD CRAMP-) APPELLANTS;
SEY and MARY TERESA CRAMPSEY
(Defendants) ........................

AND

FREDERICK DEVENEY (Plaintiff) ..... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Agency—Estoppel—Lands transferred to mother and adult children as

joint tenants—Property managed exclusively by mother and later
listed for sale without children being consulted—Offer to purchase
accepted—Failure of children to protest after learning what mother
had done—Repairs and improvements by purchaser—Subsequent
refusal of children to close when formal tender made—Action for
specific performance.

In 1943, pursuant to the will of the husband of the appellant A, the

executor transferred a property, consisting of 14 acres and a house,
to A and her three adult children as joint tenants. For the next
twenty years A managed the property exclusively and although the
children realized that they had some sort of interest in it, they did
not interfere with or even question the management thereof by A.
In 1960 she listed the property for sale without notifying the children
of what she intended to do and only two actually knew of the listing.
Early in 1963 she accepted, in the presence of one of her daughters,
the plaintiff’s offer to purchase. The other two children were sub-
sequently informed of the sale, but there was a failure on the part
of all the children to make any protest when they learned what their
mother had done. However, on being informed that their signatures
were required on the deed, they refused to sign, and later refused to
close when formal tender was made on the closing date.

The plaintiff had previously been granted permission by A, again with-

out consulting her children, to enter the property and make repairs
on the basis that such permission was not to be construed as pos-
session. The plaintiff carried out the repairs as well as substantial
renovations to the house and later he and his family moved in without
obtaining permission to do so. A’s children having refused to close,
the plaintiff commenced an action for specific performance. His action
was successful at trial and, on appeal, the decision of the trial judge
was upheld by a majority of the Court of Appeal. The plaintiffs
then appealed to this Court.

Held: The appeal should be allowed.

No agency relationship existed between the mother and her children at

the time of sale. She had no express authority to bind the children
to the contract; nor was it possible to draw any inference of actual
authority.

*PreseNT: Cartwright CJ., Martland, Judson, Hall and Spence JJ.
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The children were not estopped by their silence and inaction after they
had learned of the contract from denying that their mother had
authority to sell their interests in the property. Silence and inactivity
in the circumstances of this case were not a representation to a third
party that their mother had authority to sell. Nor did the silence of
the three children amount to ratification of their mother’s act. The
mother did not purport to act as agent for the others.

Accordingly, the appeal by the children against the decree of specific
performance as to their respective interests in the property succeeded
and it was held that specific performance against the mother’s interest
should not be granted. The plaintiff’s alternative claim for damages
against the mother for breach of warranty of authority was allowed.
A counterclaim for occupation rent for the period during which the
property was occupied less an allowance to the plaintiff for the amount
expended by him by way of repairs was also allowed.

APPEAL from a judgment of the Court of Appeal for
Ontario?, upholding by a majority, a decision of Parker J.
that respondent was entitled to specific performance of
an agreement for the purchase and sale of certain lands
and premises. Appeal allowed.

W. J. Smith, Q.C., for the defendants, appellants.
R. N. Starr, Q.C., for the plaintiff, respondent.
The judgment of the Court was delivered by

Jupson J.:—This is an appeal from a judgment of the
Court of Appeal of Ontario! upholding by a majority, a
decision of Parker J. that the respondent was entitled to
specific performance of an agreement for the purchase and
sale of a property consisting of fourteen acres and a house.

In 1943, pursuant to the will of William James Crampsey,
the husband of the appellant Anna Maud, the Capital Trust
Corporation, as executor, transferred the property to Anna
and her three children, Patricia, Teresa and James (all of
whom were then of age) as joint tenants and not tenants
in common. Capital Trust had managed the property from
1921, the date of William Crampsey’s death, to 1943, the
date of the transfer to the four beneficiaries. From 1943 to
1963, the year of the purported sale, Anna managed the
property exclusively and received the rents from it, some
of which she distributed among the children. They did not

1119671 1 O.R. 647, 62 D.L.R. (2d) 244.
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at any time interfere with or even question her manage- 1968
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ment of the property although they realized that they had Crameser
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some sort of interest in it. v

DeveneY

In May 1960, Anna, without consulting any of her ~

children, listed the property for sale with a real estate firm JudsonJ.
at $4,000 per acre for a term of six months. Patricia and
Teresa knew of the listing but James was never aware of it.
No one was attracted by the offer. However, in February
1963, Deveney offered to purchase the property for $2,400
per acre. By this time Anna was very eager to sell. She
had had trouble with a tenant of the house. She signed an
agreement dated February 19, 1963, accepting the offer,
which provided for a down payment of $250, $7,800 cash
payable on the closing date of August 1, 1963, and the
balance secured by mortgage. Teresa was present when her
mother signed the agreement. The day after Anna tele-
phoned Patricia and informed her of the sale. James was
not informed immediately but he came to know of it some
time before the actual closing date, which, after a number
of extensions, was finally fixed at November 15, 1963.

In April, at the request of the purchaser’s solicitor, the
~vendor’s solicitor sent a draft deed which indicated that all
four of the appellants were grantors. The former imme-
diately wrote back asking for proof that the grantors were
in fact the widow and all the children of William James
Crampsey. In May, Deveney’s solicitor asked for permission
for his client to enter the property and make repairs on the
basis that such permission was not to be construed as
possession. Anna, without consulting any of the children,
through her solicitor, granted permission on these terms.
Deveney carried out the repairs as well as substantial
renovations to the house and in September he and his
family moved in without obtaining permission to do so.
In late October, after numerous extensions of the closing
date had been agreed upon, Anna's solicitor asked for an
extension so that he might obtain the signatures of the
children. This was granted. The children, however, on being
informed that their signatures were required, refused to
sign, and later refused to close when formal tender was
made on the closing date. The respondent commenced an
action for specific performance.
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1968 Two questions are raised by this appeal. Was Anna an
Ceamresey agent for her children with authority to sell the property
etv‘_‘l' on the above-recited terms, and if not, were the children
Deveney  estopped from denying that she had the authority to sell
JudsonJ. their respective interests in the property? In my view, no
— agency relationship existed between Anna and her children
at the time of the sale. It is true that she had managed the -
property and collected the rents for many years. She always
asserted her right to do this and that she alone had the
right to sell and to sign the deed. No one in the family
questioned her assertions. The fact that Anna had the
property listed for sale in 1960 does not take the matter
any further. She had no authority from the children to do
s0. Indeed, she did not even notify them of what she
intended to do and only two actually knew of the listing.
On these facts, which are but a brief summary of the
findings of the trial judge and the Court of Appeal, Anna
had no express authority to bind the children to this
contract of sale. Nor is it possible to draw any inference of
actual authority. Indeed, her position was all to the con-
trary—that she did not need their authorization. None of

the children presumed to contradict her.

The majority in the Court of Appeal affirmed the trial
judge’s order for specific performance against all four joint
tenants by applying the doctrine of agency by estoppel.
This doctrine is defined in 1 Hals., 3rd ed., pp. 158-9 in the
following terms:

Agency by estoppel arises where one person has so acted as to lead
another to believe that he has authorised a third person to act on his
behalf, and that other in such belief enters into transactions with the
third person within the scope of such ostensible authority. In this case
the first-mentioned person is estopped from denying the fact of the third
person’s agency under the general law of estoppel, and it is immaterial
whether the ostensible agent had no authority whatever in fact, or merely
acted in excess of his actual authority.

The majority judgment held that the three children
negligently or culpably stood by and allowed their mother
to contract on the faith of a fact which they could have
contradicted. They could not afterwards dispute that fact
in an action against them. (Freeman v. Cooke®.)

McGillivray J.A., in his dissent, would have held that
the three inactive joint tenants, who believed their mother’s

2 (1848), 2 Exch. 654.
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honest but mistaken assertions of her right to sell and
who did not know the precise nature of the interest which
they had taken in the property under their father’s will,
were not estopped by their silence and inactivity after they
had learned of their mother’s acceptance of the offer to
purchase.

We have nothing in this case except the following:

(a) The knowledge of the children that the property had
been listed for sale in 1960. Whether they knew of
the precise terms of that listing does not appear
from the evidence.

(b) The knowledge of one daughter, Teresa, that her
mother was contemplating a sale early in 1963 and
her presence with her mother in the real estate
agent’s office when the mother signed her acceptance
of the offer.

(e¢) The failure on the part of all the children to make
any protest when they learned what their mother
had done.

When Deveney made his offer, all that he knew was that
a certain person had listed for sale a 14-acre property at a
price of $4,000 per acre. He knew nothing of three other
persons who were interested in the property and whom he
seeks to bind by his contract. They made no representa-
tions to him. I agree with MecGillivray J.A. that their
silence and inaction after all three had learned of the con-
tract cannot be built up into a representation by them to
the purchaser that their mother had authority to sell their
interests in the property. Silence and inactivity in the
circumstances of this case are not a representation to a
third party that their mother had authority to sell.

It was also argued that the silence of the three children
amounted to ratification of their mother’s act. Only the
trial judge made a finding of ratification. I agree with the
Court of Appeal that ratification cannot be found on the
facts of this case. The silence and inactivity are not
evidence of approval and adoption of the contract but
rather of disquiet disapproval and ignorance of rights and,
in the case of one of them, lack of knowledge that a contract
had been made. It is unnecessary to discuss Keighley,
Mazxsted & Co. v. Durant®, although the case is directly

819011 A.C. 240.

271
1968

——
CRAMPSEY
et al.

.
DevENEY

.]'udszJ.



272

1968
—
CRAMPSEY
et al.

0.
DeveENEY

Judson J.

R.CS. COUR SUPREME DU CANADA [1969]

in point. The mother did not purport to act as agent for
the others. She was acting for herself and asserting that
she had that right.

The appeal by the children against the decree of specific
performance as to their respective interests in the property
succeeds. I agree with McGillivray J.A. that specific per-
formance against Anna’s interest should not be granted
and I can add nothing to what was said by him on this
point. There remains the question of whether Deveney’s
alternative claim for damages against Anna for breach of
warranty of authority should succeed.

The draft deed was drawn by the vendor’s solicitor to
show all four joint tenants as grantors. This was sent on
April 8, 1963. The purchaser’s solicitor, on April 9, sent in
his requisitions, one of which was a requirement of proof
that the grantors were the widow and all the children of
William James Crampsey, deceased. At this time the pur-
chaser’s solicitor knew that his client had signed a contract
with only one of four joint tenants.

In spite of this, on May 8, 1963, the purchaser’s solicitor
wrote to say that his client wanted to repair the house on
the property before closing and he sought permission to do
this subject to the condition that it was not to be construed
as taking possession. Permission was given on these terms.
This was a very hazardous thing to do with knowledge of
the state of the title, although the solicitor may have been
lulled into a feeling of security by the delivery of a draft
deed showing all the joint tenants as grantors. In spite of
the possible difficulties, Deveney made the repairs and more,
in the form of substantial additions and renovations. He
moved his family in in September without any further
authorization and he was still in possession at the date of
the trial. The defendants did not know that he was in
possession until November 1, 1963.

The vendor’s solicitor had not found out that Anna was
not the sole owner until October 29, 1963, the eve of the
date of closing as extended. The explanation is that the
title had been searched and the draft deed drawn by a law
clerk. The date of closing was then extended to November
15, 1963, but on November 7, 1963, he was compelled to
inform the purchaser’s solicitor that three of the joint
owners refused to sign.
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Deveney understood throughout that Anna was the sole
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Even in October, when he wanted to make some change Deveney
in the contract to provide for a payment of less cash, he judsony.

negotiated directly with Anna.

On the question of damages, again I agree with
MecGillivray J.A. This is not a case of failure to convey
through defective title. One joint tenant was purporting
to contract to sell the complete interest. This was the cause
of the inability to convey. MecGillivray J.A. made the
following award:

(a) Return of deposit ....o.ovvevniverninnnnnn $ 250.00
(b) Loss of bargain ........ccovvviviinnnennn. 2,000.00
(¢) Repairs and improvements ................ 12,130.00

$14,380.00

There was a counterclaim in this action for occupation
rent at $100 per month for the period during which it was
occupied, less a fair allowance to the plaintiff for the
amount expended by him by way of repairs and improve-
ments.

I would therefore give judgment in this Court in the
terms specified by MeGillivray J.A., as follows:

I would allow the appeal and vary the judgment by striking out the
order for specific performance and provide in its stead judgment against
Anna Maud Crampsey for $14450 [this figure should be $14,3801 and
costs less any sum which this plaintiff recovers for repairs in the counter-
claim with a direction that the plaintiff have'a lien against the interest
of Anna Maud Crampsey for the amount by which this award exceeds
that on the counterclaim. The action should be dismissed against her
co-defendants without costs.

The judgment dismissing the counterclaim will be struck out and
judgment entered for the plaintiffs by counterclaim for occupation rent
at $100 per month for the period of occupation and for costs of the
counterclaim less an allowance to the defendant by counterclaim for the
amount expended by him by way of repairs. The plaintiffs by counter-
claim are to be allowed their costs.

In the event that the parties fail to agree regarding the amounts
awarded a reference is directed to the Master.

The defendants other than Anna Maud Crampsey will be allowed
costs of the appeal.

In this Court the appellants are entitled to their costs.
The costs in the Court of Appeal are dealt with in the
reasons of McGillivray J.A., which I propose to adopt. The

91308—2
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judgment for costs at the trial should be against Anna
Maud Crampsey only and the defendants are entitled to
their costs on the counterclaim.

Appeal allowed with costs.

Solicitor for the defendants, appellants: W. J. Smith,
Toronto.

Solicitors for the plaintiff, respondent: Pallett & Pallett,
Port Credit.

CAUSEWAY SHOPPING CENTRE
LTD. (Plaintiffy................

AND
THOMAS C. MUISE (Defendant) ........ RESPONDENT.

APPELLANT;

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION

Contracts—Purported lease signed by parties—Defendant “or his nominee”
named as lessce—Whether document a valid lease.

The plaintiff company was the owner of a shopping centre, a section of
which had been set aside for use as a bowling alley. With a view to
leasing this space, the company entered into negotiations with the
defendant who expressed the intention that he would not incur any
personal liability but would form a company to enter into the lease.
The parties signed a document in which the lessee was named as
“Thomas C. Muise or his nominee”. Shortly thereafter, the company’s
golicitor forwarded to the defendant a copy of the document together
with a letter which referred to an interpretation by the landlord
permitting the defendant to assign the lease to his nominee. This
letter was accepted and confirmed by the defendant.

Subsequently, the defendant’s nominee went into possession and paid
rent for a time. It later fell into arrears and finally ceased operations.
The plaintiff then brought action against the defendant for the arrears
of rent, additional rent required by the lease and for damages. The
trial judge dismissed the plaintiff’s action and on appeal the Court
of Appeal by a majority decision dismissed the appeal. The plaintiff
then appealed to this Court.

Held: The appeal should be dismissed.

APPEAL from a judgment of the Supreme Court of
Nova Scotia, Appeal Division!, dismissing an appeal from
a judgment of Bissett J. Appeal dismissed.

*PrpsgNT: Cartwright C.J. and Martland, Judson, Ritchie and Spence JJ.
1(1967), 63 D.L.R. (2d) 26.
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C. Denne Burchell, Q.C., and Allan E. Sullivan, for the l?fif

plaintiff, appellant. CAUSEWAY °
SHopPPING
D. Merlin Nunn, for the defendant, respondent. CENTI;E Lzo.
Mulse

The following judgment was delivered by

TuEe CHiEr JusTice (orally for the Court) :—Mr. Nunn,
we do not find it necessary to call upon you. We are satisfied
that the document ex. M-1 referred to during the argu-
ment as a lease is not a lease because the lessee is named
as “Muise or his nominee”.

Under this document Muise was not liable as a lessee.
He subsequently named Olympic as his nominee and this
company went into possession and paid rent for a time.
No assignment of the purported lease was necessary or
attempted to bring about this result. The letter ex. M-2
in referring to an interpretation permitting Muise to assign
the lease to his nominee does not transform Muise into a
lessee under the original document.

The appeal is dismissed with costs.
Appeal dismissed with costs.

Solicitors for the plaintiff, appellant: Burchell, Sullivan,
Smith & Campbell, Sydney.

Solicitor for the defendant, respondent: D. Merlin Nunn,
Halifaz.

NORMAN W. OXNER (Plaintiff) ......... APPELLANT; 1968
§ 2
BANK OF MONTREAL (Defendant) ..... REspoNDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION

Guarantee and suretyship—Guarantee of bank loan—Securities pledged—
Demand notes renewed from time to time at increased rates of inierest
—Guarantor not consulted—Steps taken to realize on securities—
Withdrawal of funds from guarantor's account involved—Action by
guarantor for moneys had and received.

In 1952 the plaintiff agreed to provide security for the full amount of a
loan from the defendant bank to his son-in-law I and in this

*PrusENT: Cartwright CJ. and Martland, Judson, Ritchie and Spence JJ.
91308—23
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connection signed certain pledge forms. The loan was advanced in two
parts and for each advance L signed a demand note in favour of the
defendant. The security delivered to the bank consisted of a certified
cheque and two government bonds. A change in the form of holding
the cash portion of the pledge was made in 1954, and the plaintiff’s
bonds were converted to a new issue in 1958.

During the period from 1952 to 1962 the defendant dealt actively with
the principal debtor without consulting the plaintiff. The notes were
renewed from time to time at increased rates of interest, and in 1957
the bank took from L a new note for the amount of principal then
owing in substitution for the two original notes.

In 1962 the defendant’s manager, after making efforts to get L to pay
off the balance of the principal or to reduce that balance, took steps
to realize on the pledged securities. A transaction was carried out
which involved the withdrawal of funds from the plaintiff’s account.
An action subsequently brought by the plaintiff for moneys had and
received by the defendant in trust for the use of the plaintiff was
successful at trial. On appeal, the Court of Appeal reversed the
decision of the trial judge and dismissed the action. The plaintiff
then appealed to this Court.

Held: The appeal should be dismissed.

APPEAL from a judgment of the Supreme Court of
Nova Scotia, Appeal Division?, allowing an appeal from a
judgment of Fielding J. Appeal dismissed.

@. C. Bardon, for the plaintiff, appellant.
W. H. Jost, Q.C., for the defendant, respondent.

At the conclusion of the argument of counsel for the
appellant the Court retired and on returning the following
judgment was delivered by

Tae Caier Justice (orally for the Court):—Mr. Jost,
we do not find it necessary to call upon you. We agree with
the conclusions and the reasons of the Appeal Division'.
The appeal is dismissed with costs.

Appeal dismissed with costs.

Solicitor for the plaintiff, appellant: G. C. Bardon,
Bridgewater. ‘

Solicitor for the defendant, respondent: A. D. M acAdam,
Halifaz.

1(1967), 61 D.LR. (2d) 599.
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GEORGE ERNEST PASCOE%
JONES (Plaintiff) .........

AND

WILLIAM ANDREW CECILE

RESPONDENT.
BENNETT (Defendant) ...

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Slander—Defamation—Speech given by Premier al meeting of political
supporters—Newspaper reporters present—Failure of defences of quali-
fied privilege and fair comment.

The plaintiff was Chairman of the Purchasing Commission established by
the Purchasing Commission Act, R.S.B.C. 1948, c. 281, from February
15, 1956, until March 26, 1965, and the defendant, at all material
times, was the Premier of British Columbia. On October 2, 1964, the
Attorney-General of the province caused criminal charges to be laid
against the plaintiff alleging his unlawful acceptance of benefits in
his capacity as chairman of the Purchasing Commission. On the same
day an Order in Council was passed purporting to relieve the plaintiff
from all his duties with respect to the Commission until further
notice. On January 15, 1965, the criminal charges against the plaintiff
were dismissed and on March 8, 1965, an appeal of the Attorney-
General from the acquittal of the plaintiff was, on motion made by
counsel on behalf of the plaintiff, stricken out as frivolous and
vexatious.

The plaintiff having refused to vacate his office, the Provincial Secretary
on February 25, 1965, introduced a government bill in the Legislature
entitled: “An Act to Provide for the Retirement of George Ernest
Pascoe Jones”. This bill passed the Legislature and received the assent
of the Lieutenant-Governor on March 26, 1965.

On March 5, 1965, the defendant in the course of a speech which he
delivered at a meeting of supporters of his political party used the
following words: “I’'m not going to talk about the Jones boy. I could
say a lot, but let me just assure you of this; the position taken by
the government is the right position.”

In an action for slander based on the words spoken by the defendant at
the meeting of March 5, 1965, the plaintiff was successful at trial.
On appeal, the Court of Appeal in a unanimous judgment allowed
the defendant’s appeal and dismissed the action. The plaintiff then
appealed to this Court.

Held: The appeal should be allowed.

The Court agreed with the trial judge and the Court of Appeal that the
words in question in their natural and ordinary meaning were de-
famatory and calculated to disparage the plaintiff in his office as
Chairman of the Purchasing Commission.

The defence of qualified privilege failed. The Court was not prepared
to assent to the proposition asserted by the defence that whenever

*PresENT: Cartwright C.J. and Martland, Judson, Ritchie and Hall JJ.
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the holder of high elective political office sees fit to give an account
of his stewardship and of the actions of the government of which he
is a member to supporters of the political party to which he belongs
he is speaking on an occasion of qualified privilege. However, assuming,
but far from deciding, that had no newspaper reporters been present
the occasion would have been privileged, any privilege which the
defendant would have had was lost by reason of the fact that the
defendant must have known that his words would be communicated to
the general public because while he was speaking two reporters sat at
a press table in full view of the speaker’s table.

Asg to the defence of fair comment, it was clear that the controversy
between the plaintiff and the government was a matter of public
interest and a proper subject for comment by any member of the
public but the sting of the words complained of did not appear to
be comment at all.

Douglas v. Tucker, [1952] 1 S.C.R. 275; Globe and Mail Ltd. v. Boland,
[19601 S.C.R. 208, applied; Adam v. Ward, [1917] A.C. 309, dis-
tinguished.

APPEAL from a judgment of the Court of Appeal for
British Columbia!, allowing an appeal from a judgment
of Ruttan J. Appeal allowed.

Thomas R. Berger, for the plaintiff, appellant.
John J. Robinette, Q.C., for the defendant, respondent.
The judgment of the Court was delivered by

Tae Cmier Justice:—This is an appeal from a judg-
ment of the Court of Appeal for British Columbia® pro-
nounced on January 15, 1968, allowing the appeal of the
defendant from a judgment of Ruttan J. pronounced on
March 3, 1967, whereby the plaintiff had been awarded
$15,000 damages for slander. The judgment of the Court
of Appeal directed that the action be dismissed.

It is necessary to state the facts in some detail.

The plaintiff was appointed on February 15, 1956, to be
a member and Chairman of the Purchasing Commission
established by the Purchasing Commission Act, R.S.B.C.
1948, e. 281. Under this Act all supplies needed in the
public service of British Columbia were required to be
purchased through the Purchasing Commission.

On October 2, 1964, the Attorney-General of British
Columbia caused criminal charges to be laid against the
plaintiff alleging his unlawful acceptance of benefits in his
capacity as Chairman of the Purchasing Commission. On

1 (1967), 63 W.W.R. 1, 66 D.L.R. (2d) 497.
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the same day an Order in Council was passed purporting
to relieve the plaintiff from all his duties with respect to
the Commission until further order. The plaintiff refused
to move out of his office, having been appointed to hold
office during good behaviour and being removable only by
the Lieutenant-Governor on address of the Legislative
Assembly. These events were given widespread publicity
throughout British Columbia.

On January 15, 1965, the criminal charges against the
plaintiff were dismissed after trial at Victoria in County
Court Judges’ Criminal Court.

On February 10, 1965, the Attorney-General of British
Columbia filed a notice of appeal against the acquittal on
a ground involving a question of law alone although the
acquittal of the plaintiff was based on the merits as well
as on the legal ground that the plaintiff was not “an official
of the Government” within the meaning of the section of
thé Criminal Code under which the charges had been laid.

On February 25, 1965, the Provincial Secretary intro-
duced a Government bill, No. 34, in the Legislature of
British Columbia entitled “An Act to Provide for the
Retirement of George Ernest Pascoe Jones”. The bill
provided that the plaintiff be deemed to have been retired
and removed as a member and Chairman of the Purchasing
Commission as of October 8, 1964, and it provided that he
should receive $15,675 in lieu of salary and remuneration
from October 1, 1964, to February 15, 1966, less deductions
for income tax and superannuation contributions. The bill
also provided that the plaintiff would have an option to
take either a refund of his past contributions to the Civil
Service Superannuation Fund or to receive a super-
annuation allowance under that statute as if he had
remained in office until February 1966. The introduction
of this bill created, in the words of one witness, “a storm
of controversy”.

On March 5, 1965, when Bill 34 was still under debate
in the Legislature, the defendant, who was and is the
Premier of British Columbia, addressed a meeting of the
Social Credit Association at Victoria, B.C., concerning
various matters relating to the public affairs of the Province

of British Columbia and of political interest and concern to

the electors and to the members of his party. Most of the
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persons present were either members or supporters of the
Social Credit Party. The Attorney-General and the Minister
of Mines as well as several members of the Legislature
were present. Two newspaper reporters were also present.
The defendant spoke to the meeting briefly commenting
on several matters that were then of current interest to
the public including the proposed Bank of British ‘Colum-
bia, the generally bright future of the province, the year’s
budget and the conduct of the members of the opposition
parties in the Legislature. During his speech the defendant
also made reference to the plaintiff and to the action of
the government in introducing Bill 34 with respect to him
and, as found by the learned trial Judge, used the follow-
ing words:

I'm not going to talk about the Jones boy. I could say a lot, but let
me just assure you of this; the position taken by the government is
the right position.

On March 8, 1965, the appeal of the Attorney-General
from the acquittal of the plaintiff was, on motion made by
counsel on behalf of the plaintiff, stricken out as frivolous
and vexatious.

On March 15, 1965, the plaintiff in the course of an
address to the students of the University of Victoria said
that he did not think that the defendant was anxious to
get rid of him but that the government had had bad legal
advice on the case from its own “non-practising lawyers”,
and that there were four persons in the government who
wanted to get him out.

On March 26, 1965, Bill 34 passed the Legislature and
received the assent of the Lieutenant-Governor. On the
same day the plaintiff commenced this action for slander
based on the words spoken by the Premier at the meeting
in Victoria on March 5, 1965, which have been quoted
above.

In the statement of claim the substance of the facts
recited above, other than the making of the plaintiff’s
statement to the students of Victoria University, is set out
and the pleading continues:

17. The Defendant never publicly gave any explanation or any reason
for retiring and removing the Plaintiff from office at any time, either in
the Legislative Assembly or outside the Legislative Assembly.

18. All of the facts hereinbefore recited were widely publicized by
the press and other news media and were well known to the public.
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19. At a meeting of the Social Credit Association of Victoria held on
the 5th day of March, 1965, at Victoria, B.C., the Defendant, referring
to the Plaintiff, falsely and maliciously spoke and published of the Plaintiff
the following words:

“I'm not going to talk about the Jones boy. I could say a lot,
but let me just assure you of this; the position taken by the govern-
ment is the right position.”

20. By the aforementioned words the Defendant meant, in addition
to their natural and ordinary meaning, and was understood to mean that
the Plaintiff was dishonest and unfit to act as Chairman of the Purchasing
Commission and that the Plaintiff ought to be removed from office.

21. The Defendant spoke and published the aforementioned words
well knowing that newspaper reporters were present at the meeting and
with the knowledge that his words would be printed and published in
newspapers throughout the Province and disseminated by other news
media throughout the Province, and the aforementioned words were
printed and published in newspapers throughout the Province and dissemi-
nated by other news media throughout the Province.

22. The aforementioned words were calculated to disparage the
Plaintiff in his office as Chairman of the Purchasing Commission.

23. By reason of the premises the Plaintiff has been greatly prejudiced
and injured in his credit and reputation and has suffered damage.

In the statement of defence the defendant pleaded

(i) a denial that he had spoken the words complained
of;

(ii) that the words in their natural and ordinary mean-
ing are not actionable and did not disparage the
plaintiff in his office;

(iii) that the words complained of are incapable of bear-
ing the meaning alleged in the innuendo set out in
para. 20 of the Statement of Claim;

(iv) a denial that the defendant “had any knowledge
that reporters were present at the alleged meeting
or that such words would be printed or disseminated
as alleged or at all”’;

(v) a plea of qualified privilege;
(vi) a plea of fair comment.

The plea of qualified privilege is set out in para. 24 of
the statement of defence in the following words:

24. The Defendant repeats paragraphs 19, 20 and 22 of this Statement
of Defence and in the alternative the Defendant says'in answer to the

whole of the Statement of Claim that if he spoke or published the afore-
said words (which is not admitted but is specifically denied) the same
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were spoken or published to certain electors and members of the Social
Credit Association on an occasion of qualified privilege, particulars of
which are as follows, namely:

The Defendant as the Premier of the Province of British
Columbia and also as the head of a political party, namely the Social
Credit Party of British Columbia, had a duty to communicate the
position of the Government to electors and to members of his political
party who had a legitimate interest in legislation before the Legisla-
ture of the Province of British Columbia concerning and regarding
the removal from public office of the Plaintiff. The said words were
spoken in good faith and in the honest belief that they were true
and were spoken without malice towards the Plaintiff and in the
premises the Defendant and the aforesaid electors and members of
the Defendant’s political party had a common and corresponding
interest in the subject matter and publication of the said words.

The plea of fair comment is contained in para. 25 of the
statement of defence which reads:

25. In the further alternative and in further answer to the whole of
the Statement of Claim the Defendant repeats paragraph 24 of this State-
ment of Defence and says that if he spoke or published the aforesaid
words (which is not admitted but is specifically denied) the said words
were a fair and bona fide comment upon a matter of public interest
namely the aforesaid legislation regarding the removal of the Plaintiff
from public office and the said words were published by the Defendant
without malice and the publication thereof was for the public benefit.

There was no plea of justification.

The action was tried before Ruttan J. without a jury.
At the trial counsel for the plaintiff stated that he was not
relying on the innuendo which had been pleaded, his sub-
mission being that the words complained of in their natural
and ordinary meaning, taken in all the circumstances of
the case, were defamatory and disparaged the plaintiff in
his office of Chairman of the Purchasing Commission.

After a careful review of the evidence the learned trial
judge found as a fact that the defendant had spoken the
words complained of, as pleaded in para. 19 of the statement
of claim quoted above, and went on to hold that, applying
the test of what the ordinary man would infer from them,
the words in their natural and ordinary meaning were
defamatory and calculated to disparage the plaintiff in his
office as Chairman of the Purchasing Commission. These
findings were accepted by the Court of Appeal and I agree
with them. On this branch of the matter I do not find it
necessary to add anything to what has been said in the
Courts below.

The learned trial Judge rejected the defence of qualified
privilege. He held that there was no need or duty which
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required the defendant to make the statement complained
of and concluded his reasons on this point with the
paragraph:

In a,ny event the occasion was not used to commun@cate information,
for the premier specifically stated he was not going to say anything. In

fact he did leave them only with a slanderous imputation against Jones
which cannot be justified on the grounds of interest or duty.

The Court of Appeal unanimously reached a contrary
conclusion. In that Court during the oral argument
counsel for the plaintiff made a concession which is recited
and relied on in the reasons of each member of the Court.
Bull J.A. refers to it as follows:

In my respectful view, the learned trial judge took too narrow a view
both of the occasion and the revelations made thereat, in the light of
all the surrounding circumstances. It is unnecessary to express my reasons
for this conclusion, as counsel for the respondent conceded before us, in
my opinion correctly, that the dinner meeting at which the appellant’s
speech was made, was, under the circumstances, an occasion of qualified
privilege, and that the “affair” with respect to the respondent could have
been, if properly dealt with, a proper subject of qualified privilege pro-
tected within that privileged occasion. On this branch of the appeal, the
respondent submits that any privilege was lost relying on two general
contentions: (1) That apart from malice the appellant did not take
advantage of the privileged occasion to make statements about the
respondent that would have been within and protected by that privilege,
but, on the contrary, uttered defamatory words not reasonably necessary
or germane to the occasion and therefore in “excess” or “abuse” thereof;
and (2) That there was sufficient evidence before the learned trial judge
to support a finding of exzpress malice, which the learned trial judge should
have found proven, thereby displacing or rendering nugatory the defence
of qualified privilege.

It is clear that no such concession was made at any stage
of the trial.

At the opening of the appeal we informed counsel that
each member of Court had read all of the reasons for
judgment in the Courts below, that we did not regard our-
selves as bound by the admission made by counsel in the
Court of Appeal and that we wished to hear full argument
on the question whether the occasion on which the words
complained of were uttered was one of qualified privilege
having regard especially to the fact that, to the knowledge
of the defendant, newspaper reporters were present at the
meeting. Following this, we had the advantage of hearing
full and able argument from both counsel.

Paragraph 24 of the statement of defence in which
the defence of qualified privilege is set up has already been
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quoted. It involves the assertion that whenever the holder
of high elective political office sees fit to give an account
of his stewardship and of the actions of the government of
which he is a member to supporters of the political party
to which he belongs he is speaking on an occasion of quali-
fied privilege. I know of no authority for such a proposition
and I am not prepared to assent to it. I will assume for the
purposes of this appeal that each subject on which the
defendant spoke to the meeting was one of public interest.
It is not suggested that at the date of the meeting an
election was pending. The claim asserted by the defence
appears to me to require an unwarranted extension of the
qualified privilege which has been held to attach to com-
munications made by an elector to his fellow electors of
matters regarding a candidate which he honestly believes
to be true and which, if true, would be relevant to the
question of such candidate’s fitness for office. It is, of
course, a perfectly proper proceeding for a member of the
Legislature to address a meeting of his supporters at any
time but if in the course of addressing them he sees fit to
make defamatory statements about another which are in
fact untrue it is difficult to see why the common conven-
ience and welfare of society requires that such statements
should be protected and the person defamed left with