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have no bearing whatever upon the question before 1881

us for, 1st, the property with which we have to-deal Menoer

is, unless the British North America Act by clear ,, >

.enactment -makes it otherwise, property accruing GENERaL

to her Majesty jure corone, it therefore cannot be taken o;;ﬁm,

from the Crown except by express enactment. These , —— -
) wynne; J,

words therefore  property and civil rights in the pro- —

vince” cannot affect the property of her Majesty. We

must seek therefore in some other clause of the Act for

authority to affect this property; and secondly, these

words have no effect whatever to restrain the juris-

diction of the Dominion Parliament over property and

civil rights in all the provinces, in so far as any of the

matters comprised in the enumeration of subjects in

sec. 91 of the Act requires control over “property and

civil rights in the provinces.” Those words therefore

must be construed as conferring upon the provinces

jurisdiction only over the residuum of property

and civil rights in the provinces, not absorbed

by the jurisdiction over that matter involved in

the complete and supreme control over the matters

specially placed under the control of the Domi.

nion Parliament. Now, among the items so placed we

find “the public debt and property” specially men-

tioned in the first item of sec. 91, and for payment of

_the public debt it is to be observed that the consolid-

ated fund of the respective old provinces of Canada,

Nova Scotia and New Brunswick (created by the Biri-

ish North America Act the Dominion of Canada) had

been formed, and in this fund and as part thereof, as

the “public property ” appropriated to meet the public

debt, was comprehended, as we have seen, the casual

revenues of the Crown accruing within the respective

provinees, in which casual revenues, as we have also -

‘seen, was comprised all property real and personal

devolving mpon her Majesty jure corone within the
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1881  provinces, whether propter defectum sanguinis or propter
Mixore delictum tenentis. Now, of this property so forming
Arronngy DTt of the revenues constituting the consolidated
ueserat fund of the old provinces, which was the fund upon
Ostaso. Which the debts of those provinces were charged, we
Gwymne, J. find 2 most plain and unequivocal appropriation
— mado by the 102nd sec. of the Act, namely: “ All
“ duties and revenues over which the respective legis-
“latures of Canada, Nova Scotia and New Brunms-
“ wick before and at the Union had and have power of
“ appropriation, exzcept such portions thereof as are by
" ¢ this Act reserved fo the respective Legislatures of the
“ provinces or are raised by them in accordance with the
“ special powers conferred on them by this Act shall
“ form one consolidated revenue fund to be appro-
* priated for the public service of Canada in the manner
“ and subject to the charges in this Act provided,” and
among those charges in section 104 we find the
general interest of the public debts of the several
provinces of Canada, Nova Scotia and New Brunswick
at the Union. _

‘We have bere then, expressed in precise and unam-
biguous language, appropriation made of everything
which formed part of the consolidated fands of the
several provinces before confederation, (except what by
the Acts is particularly and expressly excepted there-
out and placed under the control of the legislatures of
the provinces created thereby) for the formation of the
consolidated fand of the Dominion of Canada, in return
for the assumption by the Dominion, (which the old
provinces were erected into and created) of the public
debts of those old provinces. The question is therefore -
simply reduced to this : does any other, and if any,
what other part of the Act which constitutes the sole
charter alike of the Dominion and of the provinces,
except any, and, if'any, what part of such consolidated
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fund of the Dominion of Canada from that fund, and

706
1881

place such excepted part under the control of the leghs- M:s;;;m

latures of the provinces. It is worthy of note here,

in A'm'ommv

connection with what I have already said in relation to GENERAL
the argument as to the appropriation of property as Onmuo

distinct from “legislative functions,” that the excepted -
part, whatever it be and in whatever clause of the Act
it is found, is spoken of as being “reserved to the
respective legislatures of the provinces” that is as
matter placed under the legislative control of and not
as estate vested in the provinces.

Now, the only clause of the Act which can be
contended to involve the exception referred to in the
102nd section is the 109th, namely :—

All lands, mines, minerals and royalties belonging to the several
provinces of Canada, Nova Scotia and New Brunswick at the union,
and all sums #hen due or payable for such lands, mines, minerals, or

royalties shall belong to the several provinces of Oniario, Quebec,
Nova Scotia and New Brunswick, in which the same are situate or

* arige, subject to any trusts existing in respect thereof and to any .

interest other than that of the province in the same.

We cannot, as I have already observed, read these

words “lands, mines, minerals and royalties belonging
to the several provinces of &c., &ec., at the Union”
as meaning that the estate and property in those subjects
shall be divested out of the Crown and be transferred
to and vested in the provinces as corporations, but,
inasmuch as this clause is to be read as expressing the
exception out of the.consolidated fund referred to the
102nd section, that these sources of revenue, constituting
portions of the territorial and casual revenues of the
Orown forming the consolidated fund of the Dominion
of Canada, shall be excepted from the general appro-
priation of all revenues in that fund, and shall be
regarded as the excepted parts which are by the

102nd section said to be “reserved to the respective
.45

ynne, J.



106 SUPREME COURT OF CANADA. [VOL. V.

1881  legislatures of the provinces” and placed under their
Memozr,  COntTOL

Am:émy Now, what lands, mines, minerals and royalties can

Gererar With propriety, having regard to the manner in which

Oxasro. those words have been used in other legislative langunage

Gw;; s above quoted, be said to have belonged to the several

L "provinces of Canada, Nova Scotia and New Bruns-

wick af the Union 2 None at all, it is plain,in any other

sense than that the revenues-arising from such proper-

ties belonging to the Crown had been made part of the

consolidated fundsof the old provinces now constitut-

ing the Dominion of Canada, for the public uses of these

provinces. * Lands” which had been already granted by

the Crown and were at the time of the Union vested in

the grantees thereof, or in their heirs or assigns, cannot

with any degree of propriety be said to have been lands

“belonging to the several provinces of, &c., &c., at the

Union,” and it is only such lands granted which could

devolve upon her Majesty jure corone by escheat and

forfeiture, and for this reason it was that the legisla-

ture of Canada, which was the chief of the parties to

the framing of the British North America Act and to

the petition to the Imperial Parliament to pass it, and

within thelimits of which province the property now in

question is situate, declared by 12 Vic., ¢.81, that the term

“ public lands ” in the province, which is but an equi-

valent expression to “ lands belonging to the provinces

at theUnion *’ did not comprehend lands accruing to the

Crown by escheat or forfeiture, and that they did com-

prehend only the ungranted lands of the Crown in the

province, in which sense they have ever since been
understood. .

These waste ungranted lands of the. Crown, the

revenues derived from which constituted part of the

cbnsolidated funds of the provinces before the Union,

were, as we know, appropriated to the public uses of
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the provinces; but the lands so appropriated did not 1881
constitute all the ungranted lands of the Crown in the Mzroer
provinces. There were other lands of the Crown, the , * =
monies arising from the sale or other disposition of GEweraL
which did not form part of such consolidated funds; ONF:fmo_
these lands were set apart and appropriated for the Gwy_n;; 5
actual residence thereon and occupation thereof by —
certain Indian tribes by whom they were surrendered

to and became vested in the Crown, and others

were surrendered by the Indians to and vested in

the Crown for the purpose of being granted by the

Crown and that the monies arising therefrom should

be applied for the benefit of the Indians. These lands

are by item 24 of sec. 91, placed under the control of

the Dominion Parliament. The custom in the grants

by the Crown of these lands was the same as in the

* grants of all other Crown lands, namely, to reserve all -

mines and minerals, but the reservation thereof would

accrue, as was provided with respect to the monies

arising from the sale of the lands, to the benefit of the

Indians for whose benefit the lands were set apart;

such mines and minerals, or the royalties accruing from

the disposition thereof, could not have been appropriated

to the public uses of the provinces, the “ lands” there-

fore which are referred to in sec. 109 of the British North

America Act can only be construed to mean those
ungranted or public lands belonging to the Crown

within the several provinces of Canada, Nova Scotia

and New Brunswick, the revenues derived from which

before and at the Union effected by the British North

America Act had been surrendered by the Crown and

made part of the consolidated funds of the provinces ;

and the words * mines, minerals and royalties” being

in the same 109th sec. added to the word * lands,” this

latter word must there be construed in a limited sense,

that is to say, as exclusive of the “ mines and minerals”

453
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1881 therein, which, if those words had not been added, the
Mexoez  word “ lands ” might have been sufficient to compre-
Arroney Dend, but the section “ reserves for the legislatures of

Geverar the provinces,” not only the mines and minerals, and
O;ffmo_ royalties ¢n or arising out of such lands but also ¢ all
_ = _ mines and minerals, and royalties” belonging to the
Gwyﬂ’ T several provinces of &c., at the Union—that is to say,
not only all mines and minerals in the ungranted lands

of the Crown in the several provinces the revenne derived

from which had been surrendered to and made part of

~ the consolidated funds of the provinces for the respective

uses of the provinces, but also all mines and minerals

in the granted lands and which by the grants had been
reserved by the Orown, the revenues derived from

which had been also made part of the said consolidated

funds : the intention, however, of the 109th sec., was to
“reserve for the legislatures of the provinces,” created

by the British North America Act, not only the “lands,

mines and minerals” as above described, but also the
monies accruing to the Crown by way of royalties in

mines already being worked under leases or licenses

from the Crown, (which monies had also been appro-

priated to and formed part of such consolidated funds,)

of which there were many in Nova Scotia, to regulate

which, as we have seen, Acts had been passed by the
legislature of that province : the word “royalties,”
therefore was added—the whole thus comprising all

“lands ” being the ungranted lands of the Crown as

they were accustomed to be granted, the revenue derived

from the sale of which had been made part of the said
consolidated funds, and “all mines and minerals,” as well

those in such lands as also in all lands already granted,

the revenues from which mines and minerals had been
appropriated in like manner, and “ the royalties ” derived .

from such mines and minerals, or (fo which may be

added) from timber cut upon public lands, under
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licenses for that purpose, which had also been in like 1881
manner appropriated, and all monies then, that is, at the Mrnczn
Union, due and payable for any of such lands, mines, ArtonNmy
minerals and royalties, these. words mines, minerals GexeraL
and royalties being wused all in their natural onﬂ-‘ﬁm
and ordinary sense, and in the sense in which, they Gwynne 7
were used in the above quoted statutes of the province

of Novae Scotia relating to * mines and minerals.” We

have thus a plain, simple, rational and natural con-
struction put upon the clause in which these words,
constituting the exception referred to in sec. 102, are

found, and which accords with the provisions of all of

the above quoted Acts relating to the same subject, and

with the sense in which the same words are used in

some of those Acts.

' By giving to the words in the 109th section their

plain, natural and ordinary construction, we need not

resort to the construction pressed upon us by the learned

counsel for the provinces, which I must say appears to

me to be strained and unnatural and to have been put
forward as expressing what, in the opinion of those

learned counsel, should have been the disposition made

in the British North America Act by the framers thereof,

rather than what has been made, of property accruing

to the Crown by escheat or forfeiture. It is with this

latter point alone that we have to deal. In view, how-

ever, of the disposition attempted to have been made of

the property in question by the legislature of the pro-

vince of Ontario, in derogation of the claims of the

woman who had lived for so many years with the
deceased as his wife, and of the young man their son

who, though illegitimate, had been brought up by the
deceased as, and with the expectations of, a son and

under the name of the deceased, and in derogation also

of the right of her Majesty to exercise her prerogative
-of grace and bounty to repair the wrong done to those
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injured persons, who to all seeming, though not in law,
filled the places of wife and son of the deceased
(a prerogative which in like cases had never been
known to fail), we may be permitted to venture
the opinion, that those may be excused who doubt
whether the placing the claims of such persons
under the control of the local legislatures would
have been more prudent in any sense, or more cal-
culated to promote the interests of justice and humanity,
and to procure redress of the wrongs of the parties
already cruelly injured by perhaps the unintentional
accident of the deceased having died without a will,
or best adapted to advance the real good of the public,
than to leave the matter still to be dealt with by her
Majesty as it had always hitherto been for the protec-
tion of the injured, controlled only by the legislative
authority vested in her Majesty by and with the advice
and consent of the Parliament of the Dominion. For the
reason, however, already given I entertain no doubt that
control over all property in the several provinces of the
Dominion becoming escheated or forfeited to the Crown
is placed under the exclusive control of the Dominion
Parliament by the 102nd section of the Brilish North
America Act, and that no other clause or part of the Act
exempts such property from such disposition,—the Act
therefore of the province of Ontario, 40 Vic., c. 8, which
affects to-deal with such property is ultra vires and void,
and the appeal in this case should be allowed with costs.

As it did not appear to me to be necessary for the
determination of the question before us, I have not
followed the learned counsel in all their adverse criti-
cism of the frame of, and of the expressions used in, the
British North America Act. 1 may, however, say thatit
is not, in my opinion, justly chargeable with the defects
imputed to it, or open to the construction put upon it
by the learned counsel who represented the provinces.
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In my judgment it expresses in sufficiently clear
language the plain intent of the framers of that Act to
have been, that the plan designed by them of federally
uniting the old provinces of Canada, Nova Scotie and
New Brunswick into one Dominion under the Crown of
the United Kingdom of G'reat Britain and Ireland with a
constitution similar in principle to that of the United
Kingdom, was, to confer upon the Dominion so formed
a quast national existence—io sow in ¢fs constitution
the seeds of national power—to give to it a national
Parliament constituted after the pattern of the Imperial
Parliament, her Majesty herself constituting one of the
branches thereof, and to constitute within that nafional
power so constituted and called the ¢ Dominion of
Canada,” certain subordinate bodies called provinces
having jurisdiction ezclusive though not “ Sovereign”
over matters specially assigned to them of a purely
local, municipal and private character, to which pro-
vinces, by reason of this juridiction being so limited,
were given constitutions of an almost purely democratic
-character, of whose legislatures her Majesty does not, as
she does of the Dominion, and as she did of the old
provinces, constitute a component part, and to the
validity of whose Acts, the Act which constitutes their
charter does not even contemplate the assent of her
Majesty as necessary. The jurisdiction conferred on these
bodies being purely of a local, municipal, private and
domestic character, no such intervention of the Sovereign
consent was deemed necessary or appropriate, so likewise
the power of disallowing Acts of the provincial legis-
latures is no longer, as it was under the old constitu-
tion of the provinces, vested in her Majesty, but in the
Governor General of the Dominion in Council, and this
is for the purpose of enabling the authorities of the
Dominion to exercise that branch of sovereign power
formerly exercised by her Majesty in right of her

1881
Nt
MERCER
v.

ATTORNEY
(AENERAL

FOR
ONTARIO.

Gwynne, J,
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1881  prerogative royal, but to be exercised no longer as a
Mmooz Dranch of the prerogative, but as a power by stafule
Arrey vested in the Dominion authorities (the royal prero-
Genezar, gative being for that purpose extinguished) and to
Ot o, €nable the Dominion authorities to prevent the legis-
—— latures of the provinces, carved out of and subordinated
Gwymne; J.4 the Dominion, from encroaching upon the subjects
placed under the control of the National Parliament by
assuming to legislate upon those subjects which are not

within the jurisdiction of the provincial legislatures.
The Appeal must be allowed with costs, the order
overruling the appellants demurrer to the information
' filed by the Attorney Greneral of the province of Onta-
1o in the Court of Chancery of that province discharged,
the demurrerallowed and the said information dismissed

with costs.

‘ Appeal allowed with costs.
Solicitors for appellant : McDougalls and Gordon.
Solicitors for respondent : ii'dgar, Ritchie and Mulone.
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AGREEMENT— Additional parol term — 204

See CARRIERS.

2—=Construction of — Property in lumber —
Ownership and ¢ ntrol of lumber uniil pay-
ment of draft given for stumpage under the
agreement.] The respondents, owners of timber
lands in New Brunswick, granted C. & 8. a
license to cut on twenty-five square miles. By
the license it was agreed dénter alia: ¢ Said
stumpage to be paid in the following manner:
Said company shall first deduct from the amount
of stumpage on the timber or lumber cut by
grantees on this license as aforesaid, an amount
equal to the mileage paid by them as aforesaid,
and the whole of the remainder, if any, shall,
not later than the 15th April next, be secured by
good endorsed notes, or other snficient security,
to be approved of by the said company, and pay-
able on the 15th July next, and the lumber not
to be removed from the brows or landings till
the stumpage is secured as aforesaid. And said
company reserves and retains full and complete
ownership and control of all lumber which shall
be cut from the afore-mentioned premises, where-
ever and however it may be situated, until all
matters and things a.}l) ertaining to or connected
with this license shal P be settled and adjusted,
and all sums due or to become due for stumpage
or otherwise, shall be fully paid, and any and all
damages for non-performance of this agreement,
or stipulations herein expressed, shall be liqui-
dated and paid. And if any sum of money shall
have become payable by any one of the stipula-
tions or agreements herein expressed, and shall
. not be paid or secured in some of the modes
herein expressed within ten days thereafter,
then, in such case, said company shall have full
power and authority to take all or any part of
said lumber wherever or however situated, and
to absolutely sell and digpose of the same either
at private or public sale, for cash; and after de-
ducting reasonable expenses, commissions, and
all sums which may then be due or may become

“the agreement, the absolute propelgy

AGREEMENT.—Continved.

due from any cause whatever, as herein express-
ed, the balance, if any there may be, they shall
pay over on demand to said grantees, after a
reasonable time for ascertaining and liquidating
all amounts due, or which may become due,
either ag stumpage or damages.”’ For securing
the stumpage payable to respondents under this
license C. § 8. gave to the respondents a draft
upon J. & Co., which was accepted by J. & Co.,
and approved of by the respondents, but which
wag not paid at maturity. After giving the draft
C. & 8. sold the lumber to J. & ("o., who knew
the lumber was cut on the plaintiff’s land under
the gaid agreement. J. & Co. failed, and appel-
lant, their assignee, took possession of the lum-
ber and sold it, Jeld: Per Strong, Taschereau
and Gwynne, J.J., (affirming the judgment of
the Court below,) Ritchie, C.J., and Fournier
and Henry, J. J., dissenting, that upon the case .
ag submitted, and by mere force of the terms }?f
in the
lumber in question did not pass to 4 8. im-
mediately upon the receipt by the company of
the accepted draft of €. & 8. onJ. & Co., and.
that appellant was liable for the actual payment.

of the stumpage. McLzrop ». TaRE Naw Bruxs-
wick Rammway Co. - = = 28
3—Conditional agreement — — — 47

See ALLOTMENT.

ALLOTMENT—Notice of—R.W. Co—Action by
creditor against a shareholder—Conditional agree-
ment.] The appellant, a judgment creditor of the
G. & B. Igzilway Co., sued the respondent as
a shareholder therein, for unpaid stock. From
the evidence it appeared that the respondent
signed the stock book, which was headed by an
agreement by the subscribers to become share-
holders of the stock for the amount set opposite
their respective names, and upon allotment by -
the company ‘‘of my or our said respective
shares’’ they covenanted to pay ten per eent. of °
the amount of the said sharesand all future calls.
The company, on the 1st July, passed a resolu-
tion instructing their secretary to issue allotment.
certificates to each shareholder for the amount of"
chares held by him. The secretary prepared
them, including one for the respondent, and
handed them to the company’s brorl){er to deliver.
to the shareholders. The brokers published a
notice, signed by the secretary, in a ailﬂ pa}per,
notifying subscribers to the capital stock of the
T. . & B. Railway COo., that the firgt eall of ten
er cent. on the stock was required to be paid
Immediately to them. The respondent never
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ALLOTMENT.—Continued.

called for or received his certificate of allotment,
and never paid the ten per cent., and swore that
he had never had any notice of the allotment
having been made to him. The case was tried
twice and the learned judge, at the second trial,
‘although he found that the regpondent had sub-
scribed for fifty shares and had been allotted
said fifty shares, was unable to say whether
respondent had received actual notice of allot-
ment. Held, affirming the judgment of the
Court of Adppeal, that the document signed by
the respondent was only an atpplication for shares,
and that it was necessary for the appellant to
have shown notice within a reasonable time of
thé allotment of shares to regpondent, and that
no notice whatéver of such allotment had been
proved. (Ritchie, O.J., and Guwynne, J., dis-
senting.) NAsSMITH v. MANKNING a17

ANNUITIES—Sale of corpus to pay
o See WiLL,

APPEAL-—From findings upon matiers of fact 9L
i See ELECTION, I.

258

2——Cross Appeal.] An appellant in the Court

of Queen’s Bench, P.Q., who had partly suc-
ceeded, appealed to the Supreme Court on
the ground that the judgment was yet ex-
cessive. At the same time the respondent
appealed on the ground that the judgment of
the Superior Court ought to have been
a,{ﬁrme(f This second appeal was treated
by the Court as a cross—aphpeal under the
Supreme Court rules, and the respondents
on the second appeal having succeeded in
getting the judgment of the Court e quo
reversed on the second point and confirmed
on the first point, were allowed costs of a
crogs-appeal. PILON . BRUNET 319

8——Finding of the Judge at the irial.] A Court
of Appeal should not reverse the finding
upon matters of fact of the Judge who tried
the cause and had the opportunity of observ-
ing the demeanor of tll)le witnesses, unless
the evidence be of such a character as to
convey to the mind of the Judges sitting on
the appellate tribunal the irresistible con-
viction that the findings are erroneous.

RyaN9o. RYAN — — — — 406

ABSUMPSIT — —~ —~ — = 85
See CONTRACT,

BRIBERY — — = — = ol

' See ELEOTION.

BRITISH NORTH AMERICA ACT, 1867, 66
See EscEBAT,—PARLIAMENT OF CANADA,
! J URISDIOTION OF.

BY-LAW-—Power to impose License Tax —
See License TAX.

CANDIDATE—Liability of, for the acts of persns

employed by agent — =  w= = 133
See ELEOTION, 2.

856

INDEX,

[8. C. B. Vor. V.

2.——Pergonal expenses of—
See ELECTION, 1.

CARRIERS —Railway Company, Liability of as
— Agreement— Addstronal parot term— Conditions
—Carriers—Wilful  megligence—** At - owner’s
risk.”’] The respondents sued the appellants
railway company, for breach of contract to carry
petroleum in covered cars from L. to A., alleging
that they negligently carried the same upon open
platform cars, whereby the barrels in which the
oil was were exposed to the sun and weather
and were destroyed. At the trial; a verbal con-
tract between plaintiffs and defendants’ agent
at L. was proved, that. the defendants would
carry the oil in covered cars with despatch. The
oil was forwarded in open cars, and delayed in
different places, and in consequence a large
quantity was lost. On the shipment of the oil, a
receipt note was given which said nothing about
covered cars, and which stated that the goods
were subject to conditions endorsed thereon, one
of which was, ‘‘that the defendants would not
be liable for leakage or delays, and that the oil
was carried at the owner’s risk.” Held, per
Ritchie, C.J., and Fournier and Henry, J.J.,
that the loss did not result from any risks by
the contract imposed on the owners, but that
it arose from the wrongful act of the defendants
in placing the oil on open cars, which act was
inconsistent with the corfract they had entered
into, and in contravention as well of the under-
taking as of their duty as carriers. Per Strong,
Fournter, Henry and Gwynne, J. J.:—The evi-
dence was admissible to prove a verbal contracc
to carry in covered cars, which contract the
agent at L. was authorized to enter into, and
which must be incorporated with the writing so
as to make the whole contract one for carriage
in covered cars, and that non-compliance with
the provision as to carriage in covered cars,
prevented the appellants setting up the condition
that *¢oil was carried at the owner’s risk” as
exempting them from liability. THE GRAND
TrUNK RaiLwaY CoMPANY oF CANADA v. FiTz-

o1

GERALD —_ — — -— — 202

CIVIL CODE—Asss. 1760, 1265, 174  — 818
See COMMUNITY.

2,~——Art. 2482 —_ = = =
See INSURABLE INTEREST,

COLORABLE EMPLOYMENT - - 313

See Enuorion, 2.

CONTRACT—Construction of. ]—Appellant, part
owner of a vessel, brought an action against
respondents, merchants and ship brokers in
England, alleging in his declaration that while
he had entire charge of said vessel as ship’s hus-
band, they, being his agents, refused to obey and
follow his directions in regard to said vessel, and
committed a breach of an agreement by which
they undertook not to charter nor send the ves-
sel on any voyage, except as ordered by appel-
lant, or with his consent. On the trial it ap-
peared that H. V., a brother of respondents, had

| obtained from appellant a fourth sharein the
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CONTRACT.~Continued.

vessel, the purchase being effected by one of
the respondents ; and it was also shown that the
agreement between the parties was as alleged in
the declaration. On the arrival of the vessel at
Liverpool, respondents went to a large expense
in coppering her, coutrary to directions, and sent
her on a voyage to Liverpool, of which appellant
disapproved.—Appellant wrote to respondents,
complaining of their conduct and protesting
against the expense incurred. They replied, that
appellant could haveno cause of complaint against
them in their management of the vessel, and
alleged they would not have purchased a fourth
interest in the vessel, if they had not understood
that they were to have the management and
control of the vessel when on the other side of
the Atlantie. A correspondence ensued, and
finally, on the 17th Nov., 1869, appellant wrote
to them, referring to the fact that respondents
complained of the ‘‘eternal bickerings,’ and
that it was not their fault.+ He then reasserted
his right to control the vessel, stated, in detail,
his grounds of complaint against them, and
cloged with the words : * To end the matter, if
your brother will dispose of his quarter, I will
purchase it, say for $4,200 in cash.” This
amount was about the same price for the share
as appellant had sold it for some years before.
Respondents accepted the offer, and the transfer
was madeto appellant.— Held, on appeal, revers-
ing the judgment of the Supreme Court of New-
Brunswick, that the expression ‘“to end ihe
matter " should be construed as applying to thas
bickerings referred to, and there had not been an
accord and satisfaction —The contract having
been made hetween appellant and respondents
only, and being a contract of ageacy apart from
any gquestion of ownership, the action was pro-
perly brought by appellant in his own name.—
WELDON vs. VAUGHAN — 35

COSTS— Tender of.] — Appellants, not having
tendered with their plea costs accrued up fo
and inclusive of its production, should pay
to the respondent the costs incurred in the conrt
of first instance. TaE ArNA Lire INsunssca
Co. vs. BroDIE - 1

2 ——0Of Appeal—The court being equally
divided, the judgment of the court below
was affirmed. MoLmop ws. Tae Now
Brunswick Ramway Co. — — 218

38.—«—(Qf Cross Appeal — — — 318
8See ApPEAL 2.

CROSS APPEAL - - - 319
See APPEAL 2.

CUSTOM OF PARIS—Arfs. 1760 & 1265. — 3.8
See CoMMUNITY.

DISCRIMINATION—7az. — — — 358
See Tax.

- EDIT DE SECONDES WOCES, 1560 — 38i8

See UOMMUNITY.

EJECTMEN - - 221

T f— — —
Seg LETTERS PATENT.

INDEX. -
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ELECTION PETITION—Supreme Court Act, See.
44—Right {0 send back record for further adjudie
cation—Bribery—Appeals from findings upon
matters of fact—Insufficiency of return of election
expenses— Pevsonal expenses of candilate to be
included.] The original petition came before
Mr. Justice McCord for trial, and was tried by
him on the merits, subject to an objection to his
jurisdietion. The learned Judge, having taken
the case en délibéré, arrived at the conclusion’
that he had no jurisdiction, declared the objec-
tion to his jurisdiction well founded, and ‘*in
congequence the objection was maintained, and
the petition of the petitioner was rejected and
dismissed.”’ This judgment was appealed from,
and the now respondent, under sec. 48 of the
Supreme Court Aect, limited his appeal to the
question of jurisdiction, and the Supreme Court
held that Mr. Justice #¢Cori had jurisdiction,
and it wag ordered that the record be trans-
mitted to the proper officer of the lower court, to
have the said cause proceeded with according to
law. The record was accordingly sent to the
prothonotary of the Superior Court at Mont-
magny. Mr. Justice MeCord, -after having
offered the counsel of each of the parties a
re-hearing of the case, proceeded to render his
judgment on the merits and declared theelection
void. The respondent then appealed to the
Supreme Court, and contended that Mr. Justice
MeCord had no jurisdiction to proceed with the
case. Held: That the Supreme Court on the
first appeal could not, even if the appeal had not
been limited to the question of jurisdiction, have
given a decision on the merits, and that the
order of thig court remitting the record to the
proper officer of the court @ guo to be proceeded
with according to law, gave jurisdiction to Mr.
Justice M~Cord to proceed with the case on the
merits, and to pronounce a judgment on such
merits, which latter judgment was properly
appealable under sec. 48, Supreme Court Act.
(Fournier and Henry, J.J., dissenting). The
charge upon which this appeal was principally
decided was that of the respondent’s bribery of
ona Davd Asselin. The learned Judge who
tried the case found, as a matter of fact, that
the appellant had underhandedly slipped into
Asselan’s pocket the $5 for a pretended purpose,
that was not even mentioned to the recipient;
that this amount was not included in the pub-
lished return of his expenses as required by the
Fleetion Act,and this payment was bribery. Held :
That an Appellate Court in election cases ought
not to reverse, on mere matters of fact, the findings
of the Judge who has tried the petition, unless the
court is convinced beyond doubt that his conclu-
sions are erroneous, and that the evidence in this
case warranted the finding of the court below, that
appellant had been guilty of personal bribery.
Per Tuschereaw, J.:—That the personal expenses
of the candidates should be included in the
statement of election expenses required to be
furnish>d to the Returning Officer nnder 37 Vie.,
c. 9, sec. 123. [ Fournier and Henry, J.J., ex-
prezsed no opinion on the merits. The judgment
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ELECTION,—Conlinved.

of MeCor’, J., (1) on the other charges, was
also afimmed.] LARUm ». DEStAURIERS — 91
3——T'he Dominion Elections Act, 1874, secs. 82,
83 and 84—Public peace—Colorable employment
—Liability of candidate for the acls of persons
employed bu ageni— Bribery.] On a charge of
bribery against one 7. and one 4., upon which
this appeal was decided, the Judge who tried
the petition found as a fact that 4. had been
directed by 7%, an admitted agent of the respon-
dent, to employ a number of persons to act as
policemen at one of the polling places in the
arish of Bay 8t. Paul, on the polling day, and
Ead bribed four voters previously known to be
supporiers of the appellant, by giving them $2
each, but held that 4. was not agent of the
respondent, and, therefore, his acts could not
void the election. Held: on appeal, that as
there was no excuse or justificatioa tor employ-
ing these voters, their employment was merely
colorable, and these voters Eaving changed their
votes in consequence of the moneys so paid to
them, and the sitting member beizg responsible
alike for the acts of A., the sub-agent, as for the
acts of 7., the agent, and they having been
guilty cf corrupt practices, the election was
void. (Zaschereau and Gwynne, J. J., hold-
ing that 4, the sub-agent alone, had been
guilty of bribery.) CiMoN v. PERrRAULT — 133

EQUITABLE DEFENCE — — — — 231
See LETTERS PATENT.
EQUITY—Powers of — — —~ — 448

See INSURANOE, 2.

ESCHEAT— Heredilary revenue — The Escheal
Aet B 8, 0., ¢. 91 ulira vires—B. N. A. Adt,
secs. 91, 92, 102 and 109.] On an informa-
tion filed by the Attorney General of Ontario,
for the purpose of obtaining possession of land
in the city of Toronto, which was the property
of one Andrew Mercer, who died intestate and
without leaving any heirs or next of kin, on the
ground that it had escheated to the crown for
the henefit of the Province, and to which infor-
mation 4. M. the appellant, demurred for want
of equity, the Court of Chancery held, over-
ruling the demurrer, that the Escheat A ct, cap. 91
R. O, was not ulira vires, and that the
escheated property in question acerued to the
benefit of the Province of Onfarie. From this
decision 4. F. appealed to the Court of Appeal
for Ontario, and that court affirmed the order
overruling the said demurrer and dismissed the
appeal with costs. On an appeal to the Supreme

ourt the parties agreed that the appeal should
be limited to the broad question, as to whether
the government of {anada or the Prevince is
entitled to estates escheated to the Crown for
want of heirs. Hela: [Ritchie, C. J, and
Strong, J., dissenting,] that the Province of
Ontario does not represent Her Majestz in
matters of escheat in said Province, and there-
fore, the Attorney General for Ontario could not
appropriate the property escheated to the Crown
in this case for the purposes of the Province,

INDEX
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ESCHEAT.— Conlinved.

and that the Escheat Act, c. 94, R. 8. O., was
ultra wvires.  Per Fournier, Taschereauw and
Gwynne, J. J.—That any revenue derived from
escheats is by sec. 102 of the B. N. A. Act
placed under the control of the Parliament of
CUanaa as part of the Conso'idated Revenue
Fund of Cunude, and no other partof the Act
exempts it from that disposition. MErcir v. THR
ATTORNEY (RENERAL FOR ONTARIO — 538

FINDING OF THE JUDGE AT THE TRIAL - 387
See TENANCY AT WILL. T

FISHERY OFFICER, Right of, to Seize on view - 66
Sez PARLIAMENT.

FRAUDULENT RECEIPT OF AGENT — 179
See SmippINGg NoTE.
HEREDITARY REVENUE — — — 538

See ESCHEAT.

INSUBANCE, FIRE—Mutual Insurance Co.—
Uniform Conditions Aect, R.8.0., ch 163, not
applicable to Muluable Insurance Companies—
Action premature.] Appellants, a mutual insur-
ance company, issued in favor of J. 7., a policy
of insurance, insuring him against loss by fire on
a general stock of Foods in a country store, and
under the terms of the policy, the losses were
only to be paid within three months, after due
notice given by the ingured, according to the pro-
visions of 36 Vie., c. 44, sec. 52, 0, now R.S.0.,
c. 161, sec. 56, which provides that, in case of
loss or damage the member shall give notice to
the secretary forthwith, and the proofs, declara-
tions, evidences, and examinations, called for by
or under the policy, must be furnished to the
company within thirty days after said loss, and
upon receipt of notice and proof of claim as
aforesaid the board of directors shall ascertain
and determine the amount of such loss or damage,
and such amount shall be payable in three months
after receipt by the company of such proofs. A
fire occurred on the 21st May, 1877. On the next
morning J. F. advised the insurance company by
telegraph. On the 29th June, 1877, the secre-
tary of the company wrote to J. Fs. attorneys,
that if he had any claim he had better send in
the papers, so that they might be submitted to
the board. Onthe 3rd July,1877, J. F. furnished
the company with the claim papers, or proofs of
loss, and on the 13th July he was advised that,
after an examination of the papers at the board
meeting, it was resolved that the claim should
not be paid. On the 23rd August, 1877,.J. 7.
brought this action upon the policy. The appel-
lants pleaded énter alia that the policy was made
and issued subji.ct to a condition that the loss
should not be payable until three moaths afier
the receipt by the defendants of the proofs of
such loss, to be furnished by the plaintiff to the
defendants; and averred the delivery of the
proofs on the 3rd July, 1877, and-that less than
three months elapsed before the commencement
of this suit. Held: On appeal, 1st. That a
policy issued by a mutual insurance company is
not subject to the Uniform Conditions Act; B. S.
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INSURANCE, Fmﬁ.—Cbnttnued. .

0., ec. 162. 2nd. That the appellant eompany
under the policy were entitled to three months
from the date of the furnishing of claim papers
before being subject to an action, and that there-
fore respondent’s action had been prematurely.
broughit. Ballagh v. The Royal Mutual Fire
Insurance Co. approved. TrE MuTtuan FIRE
InsuraNcR Co. oF THE COUNTY oF WELLINGTON
¢. Frey 82

2——Fire Insurance—Subsequent and further in-
surance—Substituted Policy.] The appellant sued
upon & policy of insurance made by the respbnd-
ents on the the 28th Agril, 1877. On the face of
the policy it appeared that there wag ‘‘ further
insurance, $8,000,”’ and the policy had endorsed
upon it the following condition, being statutory
condition No. 8, R.8.0., ch. 162: “ The company
is not liable for loss if there is any prior insurance
in any other compan{, unless the company’s as-
sent thereto appears herein or is endorsed hereon,
nor if any subsequent insurance is effected in any
other company, unless and until the company
asgent thereto by writing signed by a duly au-
thorized agent.” Among the insurances, which
formed a portion of the *‘further ingurance ' for
§8,000 mentioned in the policy, was one for
$2,000 in the Western Insurance Company, which
appellant allowed to expire, substityting a policy
for the same amount in The Queen %nsumnca
Company, without having obtained the consent
of or notified the respondents. Held: Reversing
the judgment of the Court @ guoe, that the condi-
tion as to subsequent insurance must be construed
to point to further insurance beyond the amount
allowed by the policg, and not to a policy sub-
- stituted for one of like amount allowed to lapse,
and therefore the policy sued upon was not
avoided by the non-eommunication of the #2,000
insurance in The Queen Insuranc Company.
PArgons v. THE STANDARD Fize INsURANCE CoM-
PANY 233

8——"Transfer of Insurable Interest — — 157
) See INSURABLE INTEREST. -

INSURABLE INTEREST—Insurance— Transfer of
Insurable Interest—Art. 2482 C. C. L. C.—The
appellants granted a fire policy to-one 7% on
divers buildings and their contents for $3,280.
In his written application 7' represented that he
wag the owner of the premises, while he had
previously sold them to ., the respondent, sub-
Jeet to a right of redemption, which right 7, at
the time of the application, had availed himself
of by gaying back to 8. a part of the money ad-
vanced, leaving still due to 8. a sum of $1,510.
Sub.equent to the application, and after some
correspondence, the'respective interests of 7% and
8. in the property were fully explained to the
appellants through their agents Thereupon a
transfer for—(the amount being in blank) was
made to 8. by 7. and accepted by the appellants.
The action wxs for $3,280, the amount of insu-~
rance on the building and effects. Held: That
at the time of the application for insurance 7'
had an ingurable interegt in the property, and as

- INDEX,
{INSURABLE INTEREST.—Oontinued,

1t

the apgellants had accepted the transfer made by
T. to 8., which was intended by all 'pa,rtles ‘to be
for $1,500, the amount then due by 7' to 8., the
latter was entitled to técover the said sum of
$1,500. 2nd. That S. having no insurable in- |
terest in the movables, the transfer made to him

by 7. was not sufficient to vest in him Z.'s.

rights under the policy with regard to said mov- .
ables. Art. 2482. THE OTTAWA AGRICULTURAL

InsURANCE COMPANY v, SHERIDAN 67

INSURANCE, LIFE—Life Insurance—Mistake as
to amount tnsured— Premium—.1arol e_w‘denc_e.]
-Action to recover the amount-of a policy of in-
gurance issued by the appellants for the sum of
$2,000, payable at the death of the respondent,
or at the expiration of eight years, if he should
live till that time. The premium mentioned in
the policy was the sum of $163.44, to be paid
annually, partly in cash and partly by the re-
spondent’s notes. The a.pﬂellants by their ({)lea.
alleged that the insurance had been effected for
$1,000 only, aud that the policy had by mistake
been issued for $2,000; that as soon as the mis«
take had been discovered they had oﬁ'er_ed )
policy for $1,000, and that previous to the insti-
tation of the action they had tendered to the
respondent the sum of $832.97, being the amount
due, which sum, with $25.15 for costs (which
had not been tendered) they brought into court.
Since October, 1869, when a new policy was
offered, the premiums were paid by the respon-
dent and accepted by the appellants, under an
agreement that their rights would not thereby be
prejudiced, and that they would abide by the
decision of the courts of justics to be obtained
after the insurance should have become due and
payable. Parol evidence was given to show how
the mistake occurred, and it was established that
the premium paid was in accordance with the
company's rates for a $1,000 policy. Held: That
the insurance effected was for $1,000 only, and
that the policy had by mistake been issued for
$2,000. Tae ArNa Lire INsURANCE CoMPANY
v. WiLLiam Bropin. — 1

2——Waunt of seal — — —
See Porioy or INSURANCEH.

INSURANCE, MARINE— Warranty—:<* Vessel o
go out in tow’'—C.nstruction of.] The appellants
issued & marine policy of insurance at Loronto,
dated the 28th November, 1875, insuring, in favor
of the respondent, §3,000 upon a cargo of wood-
goods laden on board of the barque Emigrant, on
a voyage from Quebec to Greenock. The policy
contained the following clause: “J. C., as well
in his own name as for and in the name and
names of all and every other person and persons
to whom the same doth, may, or shall appertain,
in part or in all, doth make ingurance, aud cause
three thousand dollars to be insured, lost or not
lost, at and from Quebec to Gréenork, vessel togo
out in tow."”” The vessel was towed from her
loading berth in the harbour into the middle of
the stream near Intian Cove, which forms partof

466

the harbour of Quebec, and wag abandoned with
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INSURANCE, MARINE.,—Continued.

cargo by reason of the ice four days after leaving
the harbour and before reaching the T'raverse.
On an action upon the policy it was Heli:
(Fournier and Henry, J.J , dissenting,) that the
words ‘‘from €Juebec to Greennck, vessel to go
out in tow,”’ meant that she was to go outin
tow from the limits of the harbour of Quebec on
said voyage, and the towing from the loading
berth to another part of the harbour was not a
compliance with the warranty. Ller Ruchis,
C.J.: The question in this case was not, if the
vessel had gone out in tow, how far she should
have been towed in order to comply with the
warranty, the determination of this latter ques-
tion being dependent on several considerations,
such as the lateness of the season, the direction
and force of the wind, and the state of the
weather, and possibly the usage and custom of
the port of Queber, if any existed in relation
thereto. Per Gwynne, J.: The evidence estab-
lished the existence of a usage to tow down the
river ag far as might be deemed necessary, hav-
ing regard to the state of the wind and weather,
sometimes beyond the 7'raverse, but ordinarily at
the date of the departure of the plaintiff's vessel,
at least as far as the Traverse. THE PROVINOIAL

InguraNOE CoupaNy orF Canapa o, Cox-

NOLLY =~ — — — @ — - 268

9——Total loss, — — @ — - 368
See MarINE Pornicy.

LANDS ~Indian — _ = - 239

See TAXES.

LETTERS PATENT—Crown Lanis—Purliomen-
twry title—FEquitable defence—38 Vie. e. 12
(Man ) 35 Vic., e. 23 (D.)] L., in 1875, applied
for a homestead entry for the S.W. } of sec. 30,
township 6, range 4 west, pre-empted by #., and
paid §10 fee to a clerk at the office, but was sub-
sequently informed by the officers of the Crown
that his application could not be recognized, and
was refunded the #10 he had paid. #. subse-
quently paid for the land by a military bounty
warrant in pursuance of sec. 23 of 35 Vie., c. 23.
L. entered upon the land and made improve-
ments. In 1878, after the conflicting claims of
F.and L. had beeu considered by the officers of
the Crown, a patent for this land was granted
by the Crown to #., who brought an action of
ejectment against L. to recover possession’of the
said land. #., at the trial, put in, as proof of
his title, the Letters Patent, and L. was allowed,
against the objection of #”s counsel, to set up
an equitable defence and to go into evidence for
the purpose of attacking the plaintiff’s patent as
having been isgued to him in error, and by im-
providence and fraud. The judge who tried the
case without a jury, rendered a verdict for the
defendaut. Held, on appeal, reversing the
judgment of the Court of Quecn's Bench (dua.),
that L., not being in possession under the
Statute, had no parliamentary title to the pos-
session of the land, nor any title whatever that
could prevail against the title of F. under the
Letters Patent. Per Guwynne, J.:—That under

INDEX.
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LETTERS PATENT,—Continued,

the practice which prevailed in Englandin 1870,
which practice was in force in Manitobs under
38 Vic., c. 12, at the time of the bringing of this
suit, an equitable defence could not be set up in
an action of ejectment. FARMER o. LiviNg-
STONE — - — — -— 221

LICERSE TAX— By-law— Power to impose License
Tuxr—Diseriming ion beiween rest dents and non=
residents—33Vic ., ¢ 4 (¥.B.)]J. brought an action
against @., the Police Magistrate of the city of
St J .hn, for wrongfully causing the plaintiff, a.
commercial traveller, to be arrested and im-

‘prisoned on a warrant issued on a couviction by

the Police Magisirate, for violation of a by-law
made by the common council of the city of &¢.
John, under an alleged authority conferred on
that body by 33 Vic., c. 4, passed by the Legis-
lature of New Brunswick. Sec. 3 of the Act
authorized the mayor of the city of St Jokn to
license persons to use any art, trade, &c., within
the city ut Si. Jukn, on payment of such sum or
sums a3 may from time to time be fixed and de-
termined by the common council of 8t Jokn,
&c. ; and sec. 4 empowered the mayor, &c., by
any by-law or ordinance, to fix and determine
what sum or sums of money should be from
time to time for license to mse any art, trade,
occupation, &c.; and to declare how fees should
be recoverable; and to impose penalties for any
breach of the same &c¢. The by-law or ordinance
n question diseriminated between resident and
non-resident merchants, traders, &c., by impos-
ing a license tax of $20 on the former and $40
on the latter. Hzld: That assuming the Act 33
Vic., ¢. 4, to be wntra vires of the Legislature of
New Brunswick, the by-law made under it was
invalid, becauss the act in question gave no
power to the common council of J3¢. Jokn, of
discrimination between residents and non-resi-
dents, such as they had exercised in this by-law.
JoNas v. GILBERT — — — — 858

LIMITATIONS—Statute of — — — — 387
See TENANCY AT WILL.

MARINE POLICY—Marine policy—Total loss—
Saie by master—Notice of abanlonment.] T.,
respondent, was the owner of a vessel called the
“Susan,”’ insured for $800 under a valued time
policy of marine insurance, unde. written by G.,
the appellant, and others. The vessel was
stranded and sold, and 7. brought an action
against @. to recover as for a total loss. From
the evidence, it appeared that the vessel stranded
on the 6th July, 1876, near Port George, in the
County of .4ntigon:sh, adjoining the County of
Guysboro’, N.S., where the owner resided. The
master employed surveyors, and on their recom-
mendation, confirmed by the judgment of the
master, the vessel was advertised for sale on the
following day, and sold on the 1lth July for
$105. The captain dil not give any notice of
abandonment. and did not endeavour to get off
the vessel. The purchasers immediately got the

-vegsel off, &c., had her made tight, and taken to

Pictou, and repaired, and they afterwards used
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MARINE POLICY.—Conlinued.

her in trading and carrying passengers. Held,
on appeal, that the sale by the master was not
justifiible, and that the evidence failed to show
any excuse for the master not communicating
with his owner 30 as to require him to give notice
ot abandonment, if he intended to rely upon the
loss as total. Per Gwynne, J., that it is a point
fairly open to enquiry in a court of appeal,
whether or not, ag in the present case, the infer-
ences drawn from the evidencé by the judge who
iried the case without a jury, were the reason-
able and proper inferences to be drawn from the
facts. GALLAGHER ». TAYLOR —  — 368

MUTUAL INSURANCE COMPANIES—Uniform
Conditions Act, B. 8. 0., ¢. 162, not applica%lze
to— — — — _—

See FirE INSURANCE, 1. .

PARLIAMENT OF CANADA—Jurisfiction of,
over Bay of Chaleurs—T he Fisheries Act, 31 Vaic.,
¢. 80—dJurisdiction of Dominion Parliament over
Bay of Chaleurs—14 and 15 Vie., ¢. 63 (Imp.)—
Justification, plea of—Fishery Officer, right of, to
geize ‘‘onview.’] Under the Imperial Statute,
14 and 15 Vie., c. 63, regulating the boundary
line between Old Canada and New Brunswick,
the whole of the Bay of Chatleurs is within the
present boundaries of the Provinces of Quehec
and New Brunswick, and within the Dominion
of Oanada and the operation of The Fisheries
Aet, 31 Vic., c. 60. Therefore the act of drifting
for salmon in the Bay of Chaleurs, although that
drifiing may have been more than three miles
from either shore of New Brunswick or of Quebec
abutting on the Bay, is a drifting in Canadian
waters and within the prohibition of the last
mentioned Act and of t}ge regulations made in
virtue thereof. )

2, The term ‘“on view ' in sub-gec. 4 of sec.
16 of The Fisheries Act ig not to be limited to
seeing the net in the water while in the very act
of drifting. If the par% acting “‘on view’’ sees
what, if testified to by him, would be sufficient
to convict of the offence charged, that issufficient
for the purposes of the Act. Mowar v. McFEs 66

2——Jurigdiction over Escheat.
See ESCHEAT.

PARLIAMENTARY TITLE —~ ~ — 991
See LETTERS PATENT.

POLICY OF INSURANCE—37 Vie., c¢. 85, Ont —
Insurance policy— Want of Seal——Fraui—Plead-
tngs—Power of Courts of Equity.] The seventh
gection of the statute incorporating the appellants
(37 Vic., c. 85, 0.) after spec'lfymg the powers
of the directors, enacts as follows : *but no con-
tract shall be valid unless made under the seal
of the company, and signed by the president or
vice-president or one of the directors, and coun-
tersigned by the manager, except the interim
receipt of the company, which shall be binding
upon the company on such conditions as ma;

thereon be printed by direction of the board.”
J. B. W.brought an action to recover the amount
“of & policy issued by the appellants in tavor of

INDEX. . qie -

POLICY OF INSURANCE.— Continued..

her father. The policy sued on was on & printed
form -and had ‘the attestation: ‘“In witness
whereof, The London Life Insurance Oo., of Lon-
don, Oni., have caused these presents to be signed
byits president, and attested by its secretary
and delivered at the head office in the city of
London, &c.”’ To a plea that the poligy sued on
was not sealed, and therefore not binding upon
the appellants, the plaintift replied on equitable
grounds, alleging that the defendants accepted
the deceased’s application forinsurance, and that
the policy was issued and acted upon by all
as & valid policy, but the seal was inadvertently
omitted to be affized, and claiming that the de-
fendants should be estopped from setting up the
absence of the seal, or ordered to affix it.” Held,
affirming the judgment of the Court of Appeal,

[ that the setting up of ‘‘the want of a seal,” asa

defence, was a fraud which a court of equity
could not refuse to interfere to prevent, without
ignoring its functions and its duty to prevent
and redress all fraud whenever and in whatever
shape it a.I()ipea,rs; and therefore the regpondent
was entitled to the relief prayed as founded upon
the facts alleged in her equitable replication.
[Rutehie, C.J., and Taschereau, J., dissenting.]

Lioxpox Lire INsURANCE Co. v. WRIGHT — 486

2——S8ubstituted Policy — — — 233
See FIrE INSURANOE, 2.

POSSESSION-—as Caretaker — - 387
See TeENANCY AT WILL.

PUBLIC COMPARY—Liabelity of — — 179
See SmrpPiNg NoTa.

2—Want of Seal —_ — — 466
See PoL10Y OF INSURANCE.

RAILWAY COMPANY — — —~ - 437
Nee ALLOTMENT.

2——As Carriers - - - — 204
See CARRIERS,

3——Liability of, on agent's receipt — 879
See SHIPPING NOTE.

SEAL—Want¢f — — —~ —~ 488

See Poricy.

SHIPPING NOTE— Fraudulent receipt of agent
—Liability of company.] C., freight agent of
respondents at Chatham, and a partner in the
firm of £ § Co., caused printed receipts or
shipping notes in the form commonly used by
the railway company to be signed by his name
ag the company’s agent, in favor of B. § Co., for
flour which had never in fact been delivered to
the railway company. The receipts acknow-
ledged that the company had received from
B. & Co. the flour addressed to the appellants,
and were attached to drafts drawn by E g Co.,
and accepted by appellants. C. received the
proceeds of the drafts and absconded. TIn an
action to recover the amount of the drafts: Held
(Fournier and Henry, J.J., dissenting), that the
act of C. in issuing a false and fraudulent receipt
for goods never delivered to the company, was

N
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SHIPPING NOTE.—Continuel.

not an act done within the scope of his authority
as the company’s agent, dand the latter were
therefore not liable. ERB v. THE GrReAT WEST-
BiN Rarnway CoMPANY — — — 179

STATUTES —Construction of:
1—-31 Vie,, ¢. 60, (D.) and 14 and 15 Vie,,
¢. 63, (Imp ) -~ - - — (6
See PARLIAMENT OF CANADA.

2—35 Vie., ¢. 23, (D.) and 38 Vic,, ¢. 12,
n. —_ — — — 223

an.
See LETTERS PATENT.

3 —Tee Dominiox ErnmcTioNs Act, 1874,
gecs. 82, 83 and 84 — — — 183
See ELECTIONS, 2.

4——SUuPREME AND ExcEEQUER CoumrT ACT
gec. 44 — — - — ol
See BELECTION, 1.
5——32 Vic., c. 36, gec. 128 (0.) and R 8.0.,
c. 180, sec. 156  ~~—= @~ @ — 219
See Taxus.

6—37 Vic.,, ¢. 85,(0.) —~ — 466
See PoLicY oF INSURANCE.
7—133 Vic., c. 4, (N.B.) — — 856

See LicENsE TAX.

8——BriTisH NorTE AMERICA AcT, 1867,
gec. 91 —_— - —~ — — 68
See PARLIAMENT.

9—~BriTiISE NORTH AMERICA, 1867, secs.
102, 109, 91 and 92.
See ESCHEAT.

10— TaE EscseaTr AcoT, RS 0., ¢. 94 538
See¢ EsCHBAT.

TAXES—Sale of Lands for—Indian lanis— Lis-
bility to taxation— Lists of lands attached to war-
rant—32 Vic., ¢. 39, sec. 128 O., an i sec. 156, e.
180 R. 8. 0.1 In September, 1857, a lot in the
Township of Keppel, in the County of Grey,
forming part of a tract of land surrendered to
the Crown by the Indians, was sold, and in 1869,
the Dominion Government, who retained the
management of the Indian lands, issued a patent
therefor to the plaintiff. In 1870, the lot in
question, less two acres, was sold for taxes
assessed and accrued due for the years 1861 to
1869, to one .D. K., who sold to defendant; and
ag to the said two acres, the defendant became

urchaser thereof at a sale for taxes in 1873.

he warrants for the sale of the lands were
gigned by the warden, had theseal of the county,
and authorized the treasurer ‘‘to levy upon the
various parcels of land hereinafier mentioned for
the arrears of -taxes due thereon and set opposite
to each parcel of land,”’ and attached to these
warrants were the lists of lands to be sold,
including the lands claimed by plaintiff. The
ligts and the warrant were attached together by
being pasted the whole length of the top, but
the lists were not authenticated by the signature
of the warden and the seal of the county. By
gec, 128 of the Assessment Act, 32 Vic, c. 36,
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[S.C. R. Vor. V.,

TAXES.—Continued.

0., the warden ig required to return one of the
lists of the lands to be sold for taxes, trans-
mitted to him, &e., to the treasurer, with a war-
rant thereto annexed under the hand of the
warden and seal of the county, &c. Held:
affirming the judgment of the Court below, that
upon 'the lands in question being surrendered
to .the Crown, they became ordinary unpatented
lands, and upon being granted became liable to
assessment.

2. That thelist and warrant may be regarded
a8 one entire instrument, and ag the substantial
requirements of the statute had been complied
with, any irregularities had been cured by
the 156th section, c¢. 180 R. 8. 0. (Fournier and
Henry, J.J., dissenting.) Caurcu v. FeNrox 289

2— License Tax — — — — ' 858

See L1cENSE Tax.

TENANCY AT WILL—Statute of Limilations—
Possession as Caretaker—Tenancy at will— Find-

|-ing of the Judge at the trial.] The Iy)laintiﬂ"s

father, who lived in the Township of 7', owned
a block of 400 acres of land, ronsisting respect-
ively of Lots 1 in the 13th and 14th Concessions
of the Township of W. The father had allowed
the plaintiff to occupy 100 acres of the 400 acres,
and he was to look after the whole and to pay
the tazes upon them, to take what timber he
required for his own use, or to help him to pay
the taxes, but not to give any timber to any one
else, or allow any one else to take it. He
rottled in 1849 upon the south half of Lot 1 in
the 13th Concession.” Having got a deed for the
same in November, 1861, he sold thesé 100 acres
to one M. K. In December following he moved
to the north half of this Lot No.-1, and he
remained there ever since. The father died in
January, 1877, devising the north half of the
north half, the land in dispute, to the defendant,
and the south half of the north half to the plaine«
tiff. The defendant, claiming the north 50 acres
-of the lot by the father's will, entered upon it,
whereupon the plaintiff brought trespass, claim.
ing ftitle thereto by possession. The learned
Judge at the trial found that the (fla.intiﬂ‘ entered
into possession and so continued, merely as his
father’s caretaker and agent, and he entered a
verdict for the defendant. There was evidence
that within the last seven years, before the trial,
the defendant as agent for the father .was sent
up to remove plaintiff off the land, because he
had allowed timber to be taken off the land, and
that plaintiff undertpok to cut no more and to
pay the taxeg and to give up possession whenever
required to do so by his father. He/1: Reversing
the judgment of the Court of Appeal for Oalario,
that the evidence established the creation of a
new tenancy at will within ten years. Per
Gwynne, J., that there was also abundant evid-
ence from which the Judge at the trial might
fairly concludé as he did, that the relationship
of servant, agent, or caretaker, in virtue of
which the respondent first acquired the posses- .
sion, continued throughout. RYax v. RYAN. ~ 387



8. 0. R. Vor. V.]

USAGE—Exis‘ence of  — — —
Se¢¢ INSURANOE, MARINE.

WILL—Ananutties, sale of Corpus to pay.] J. K.
died on the 3rd August, 1876, leaving a will
dated 6th August, 1875, and a codicil dated 21st
July, 1876. By the will he devised to his widow
an annuity of $10,000 for her life, which he
declared to be in lien of her dower. Thisannuity
the testator directed should be chargeable on his
general estate. The testator then devised and
bequeathed to the executors and trustees of his
will certain real and personal property particu-
larly deseribed in five schedules, marked respec~
tively, A, B, G, D and E, annexed to his will,
upon these trusts, viz. :—Upon trust, during the
life of his wife, to collect and receive the rents,
izssues and profits thereof which should be, and be
taken to form a portion of his ¢‘ general estate ;7
and then from and out of the general estate,
daring the life of the testator’s wife, the execu-
tors were to pay to each of his five daughters the
clear yearly sum of $1,600 by equal quarterly
payments, free from the debts, contracts and
engagements of their respective husbands. N ext,
resuming the statement of the trusts of the
scheduled property specifically given, the testa-
tor provided, that from and after the death of his
wife, the trustees were to collect and receive the
rents, issues, dividends and profits of the lands,
etc., mentioned in the said schedules, and topay
to his danghter #. 4. 4., the reats, efc., appor-
tioned to her in schedule A : to his daughter .
of those mentioned in schedule B; to his
daughter ¥. of those mentioned in Schedule C:
to his daughter 4. of those mentioned inschedule
D: and te his daughter L. of those mentioned in
schedule E ; each of the said danghters being
charged with the insurance, ground rents, rates
and taxes, repairs and other expenses with or
incidental to the manag -ment and upholding of
the property apportioned to her, and the same
being from time to time deducted from such quar-
terly payments. The will then @irected the
executors to keep the properties insured against
loss by fire, and in case of total loss, it should be
optional with the parties to whom the property
was apportioted by the schedules, either to direct

2568

INDEX.

WILL.—Continued

the insurance money to be applied in rebuilding,
or to leage the property. It then declared what
was to be done with the share of each of his
daughterg in case of her death. In the residuary
clause of the wiil there were the following
words:—* The rest, residueand remainder of my
said estate, both real and personal, and whatso-
ever and wheresoever gituated, I give, devige and
bequeath the same to my said executors and

-trustees, upon the trusts and for the intents and

purposes following ;’—He then gave out of the
residue a legacy of $4,000 to his brother D. £,
and the ultimate residue he directed to be equally
divided among his children upon the same trusts
with regard to his daughters, as were therein-
before declared, with respect to the said estatein
the said schedules mentioned. The rents and
profits of the whole estate left by the testator
proved insufficient, after paying the annuity of
$10,000 to the widow and the rent of and taxes
upon hig house in L., to pay in full the several
sumsg of $1,600 a year to_each of the daughters
during the life of their mother, and the question
raised on this app-al was whether the executors
and trustees had power to sell or mortgage any
part of the corpus, or apply the funds of the
earpus of the property, to make up the deficiency.
Held, on appeal, that the annuities given to the
danghters, and the arrears of their annuities,
were chargeable on the corpus of the real and
personal estate subject to the right of the widow
to have a sufficient sum set apart to provide for
her annuity.

WORDS— Construction of :

1w ¢ Af owner’s rigk’! — —_
Soe O ARRIERS.

92— Hternal Bickerings "’ — — 85
See CoNTRAOT.

204

3—f‘Gooutin tow” — — — 258
See INSURANOE, MARINE.
4——t0Qn view " —_ - —_ 66

See PARLIAMENT.
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