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VOL. III.] SUPREME COURT OF CANADA.

CONTROVERTED ELECTION OF THE
COUNTY OF MONTMORENCY.

1879 -

*June 9.

. *QOct. 28.

P. V. VALIN.......eer.. veeverescvesssses sersssers APPELLANT ;
- AND

JEAN LANGLOIS.....cccoerireeeennee ssoveases RESPONDENT.

Dominion Parliament, plenary powers of legislation of—The Do-
minion Controverted Elections® Aet, 1874—Jurisdiction of Pro-
vineial Superior Courts—Power of Dominion Parliament to
alter or add to civil rights— Procedure— British North America
Act, secs. 18, 41, 91, sub-secs. 13 & 14 of sec. 92, and secs.
101 & 129—Dominion Court. he

The Dominion Parliament, by “ The Dominion Controverted Elec-
tions Act, 1874,” imposed on the Provincial Superior Courts and
the Judges thereof the duty of trying controverted elections
of members of the House of Commons.

After the General Election of 1878, the Respondent fyled an election
petition in the Superior Court for Lower Canade against the
return of the Appellant as the duly elected member for the
electoral district of Montmorency for the House of Commons.
The Appellant objected to the jurisdiction of the Court, held by
Meredith, C. J., on the ground that % The Dominion Controverted

. “Elections Act, 1874 ” was ulira vires.

Held, affirming the judgment of Meredith, C. J., lst That “ The
Dominion Controverted Elections Act, 1874, is not wlira vires
of the Dominion Parliament, and whether the Act established a
Dominion Court or not, the Dominion Parliament had a perfect
right to give to the Superior Courts of the respective Provinces
and the Judges thereof the power, and impose upon them the
(iuty, of trying controverted elections of members of the House
of Commons, and did not, in utilizing existing judicial officers

*Presexnt :—Ritchie, C. J., and Fournier, Henry, Taseherea.u‘

and Gwynne, J. J.; Strong, J., though present at the argument,
was absent from illness when judgment was delivered,
R
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and established Courts to discharge the duties assigned to them
by that Act, in any particular invade the rights of the Local
Legislatures.

Lanarors, 2, That upon the abandonment by the House of Commons of the

jurisdiction exercised o6ver controverted elections, without
express legislation thereon, the power of dealing therewith
would fall, ipso faeto, within the jurisdiction of the Superior
Colrts of the Provinces by virtue of the inherent original juris-
diction of such Courts over civil rights.

3. That the Dominion Parliament has the right to interfere with
civil rights, when necessary for the purpose of legislating
generally and effectually in relation to matters confided to the
Parliament of Canada.

4. That the exclusive power of legislation given to Provincial
Législatures by sub-sec. 14 of sec. 92 B. N. A. Act over prodedure
in civil matters; means procedure in civil matters within the
powers of the Provincial Legislatures.

5. Per Ritchic, C.J., and Taschereau and Gwynne, J. J., that & The
Dominion Controverted Election Act, 1874, established, as the
Act of 1873 did, as respects elections, a Dominion Court.

APPEAL from a judgment rendered by Meredith, C.J.,
(1) in the Superior Court for Lower Canada, District of
Quebec, dismissing the preliminary objections of the
Appellant to an election petition brought by the Respon-
dent under the Dominion Controverted Elections Act,
18174, against the return of the Appellant, as member
of the House of Commons for the electoral District of
Montmorency.

The main question which arose on the preliminary
objections, and on this appeal was, whether the Domin-
ion Parliament could legally impose on the Superior
Court of the Province of Quebec, and the Judges thereof,
the duty of trying Controverted Elections of members
of the House of Commons.

Mzr. Pelletier, Q. C., for Appellant :—

The Dominion Controverted Elections Act of 1874 did
not ereate a Dominion tribunal, but invested with new

(H5Q LR 1
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attributes the Superior Court of the Province of Quebec
and its Judges. The federal principle has for its end
to preserve and protect the autonomy of the provinces,
and the British North America Act has enumerated the
rights and duties of every one of them. By the 92nd sec-
tion of that Act, in each province, the Legislature has
an unlimited authority and a power beyond control to
make laws 1n relation to the. constitution, maintenance
and organization of Provineial Courts, both of civil and
criminal jurisdiction, and including procedure in civil
matters in those courts. If so, the Federal Parliament
cannot add to, take from, or extend the Jjurisdiction of
provincial tribunals. All the Judges agree on this
point. Wilson, J., in the Niagara case (1) holds that
“The Dominion Parliament has not the power to en-
_large or diminish the jurisdiction of the Provincial
Courts.” Meredith, C.J., in this case says: *I do not
question the proposition, that under the Act of Con-
federation, the Dominion Parliament cannot enlarge
the jurisdiction of the Provincial Courts.” Stuart, J.,
in the case of Belanger v. Caron (2), says: * There can
‘be no doubt that the Dominion Parliament is prohibited
from making laws in relation to any Court of this Pro-
vince, and in relation to the administration of justice
by it.” Casault, J., in the case of Guay v. Blanchet (3),
says: *“To concede to the IFederal Parliament the
power to make the Provincial tribunals, for federal
objects, federal courts, is to acknowledge that it
has the right to delermine the questions to be liti-
gated, and the jurisdiction, and the manner in which
the Courts are to exercise it.”

McCord, J., in the Bellechasse case (1) held that the
Parliament of Canada hasno power to extend the juris-
diction of the Superior Court of the Province of Quebec.

() 29U.C.C. P.238. ° (3) 5Q. L. R. 43.
@ 5Q L R.19. (4) Not reported,

1879
VaLy
v.
Laxcro1s.
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Now, the Superior Court of the Province of Quebec owes
its existence to an Act of the Province of Quebec, and
its jurisdiction is such as the Code of Procedure estab-
lished, and is circumscribed by the limits of the
Province. There is nothing to show that this Court
ever had before Confederation the power to try an elec-
tion petition, and under sec. 92, No. 14, of the British
North America Act, the Provincial Legislatures have no
authority to legislate upon the subject of controverted
elections for the House of Commons. This power exists
in the Dominion Parliament, but if the Dominion Par-
liament has no power to give to the Superior Court the
jurisdiction of the Circuit or of other Courts, on what
principle can they give to such a Court, whose main-
tenance and organization are exclusively under the
control of the Provincial Legislature, the exclusive
jurisdiction which has always belonged to the House
of Commons of pronouncing upon the validity of the
election of its members ? Suppose the Provincial Legis-
lature had abolished the Superior Court immediately
after the passing of this Act, would the Superior Court
still be said to exist under this Act ? A tribunal exists
only when its judgments and decisions are invested
with an authority which allows them to compel their
execution. The judgment of the Superior Court is not
valid outside of the limits of the Province, and unless
this Act extends the jurisdiction of that Court beyond
the territorial limits of the Province, the Court is power-
less to decree that a member has not the right to sit in
the House of Commons. I submit that the Dominijon
Parliament has not the power of extending the juris-
diction of a Provincial Court, and that an election peti-
tion against the return of a member for the House of
Commons can only be tried by a Dominion Court.

It is also contended, a new court was created. Where
do we find the elements constituting such a Court ?
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Is it because the Act refers the petitions to the Superior
Court, which exists already ? Is it in the fact that the
Court is presided over by a judge holding no commis-
sion, but already appointed to hold the Superior Court,
or because the officers directed to act are the officers of
the Superior Court, provincial ‘employees, over whom
the Federal Government has no control? On the con-
trary, is it not evident that it was not the intention to
create a new tribunal; as Mr. Justice McCord says, in
the case of Deslauriers v. Larue, in re The Contro-
verted Election of Bellechasse (1): “ That the Dominion
Controverted Elections Act 1874 does not intend to create
a Dominion Court is apparent from the fact that it re-
peals the Controverted Elections Act, 1873, which did
create a Dominion Court, and that, instead of substitut-
ing other provisions for the same purpose, it provides
by section 3, that an election petition shall be tried by
a provincial court asif such petition were an ordinary
cause within its jurisdiction. From the difference be-
tween the two statutes, it is evident, not only that the
Federal Parliament in passing the later one did not
intend to create an additional court, as it had the power
to do under section 101 of the British North America
Act, but that it actually intended to nof create one.

See also Mr. Justice Wilson’s judgment in the
Niagara case (2).

By the Act of 1873 the Judge, as an individual, was
charged to try Controverted Elections, but the Act
of 1874 says it is the Superior Court which is to try
elections.

By section 30 of the Dominion Act, the Court is to
report to the Speaker the result of the trial. What juris-
" diction can he exercise to determine as to the right to a
seat in a parliament held in another Province? Then

(1) Not reported, @ 297U.C.C: P, 288,
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we have the 11th and 13th secs. of the Act as to fixing
the time and place of trial, all of which proves suffi-
ciently that it was the intention of the Parliament to
give this Court the additional jurisdiction to try elec-
tion petitions.

It is said, that under the 4th section a special
tribunal has been created, from the fact that it is called
“Court of Record.”” Supposing that such be the case,
that tribunal would be imperfect; for the petition
would be presented before the ordinary Superior Court,
and in virtue of sections 11 and 18, the Superior Court
only could fix the trial. This section, moreover, is only
the reproduction of sec. 29 of 81 and 32 V., ¢. 125, and
it was never contended there that these words had
made a new or distinct tribunal of the Court of Com-
mon Pleas. It is the special Court, which the Judge
presides over during the trial, which section 48 consti-
tutes a Court of Record. The Courts to which Parlia-
ment has referred the Controverted Elections are still
Provincial Courts. The provisions of this section have
not deprived them of their character.

See Judge Casault’s judgment on this point in Guay
v. Blanchet (1).

Appellant further contends that the contestation of
an election does not constitute a civil right and form
de plano part of the jurisdiction of the civil courts of
the Province of Quebec, and does not involve any civil
plea, cause or matter, or any right, remedy, or action of
a civil nature, such as contemplated by the laws from
which the Superior Courts and the Judges thereof
derive their jurisdiction.

It is a political right which the Respondent is pray-
ing the Court to have enforced ; viz., that the Appellant
be declared by the Court to be the legal representa-

(1) 5Q. L. R. 49,
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tive of the electors of the constituency of Montmorency.
This surely is not a civil but a political matter.

The learned counsel referred to the judgments of Me-
Cord, J., in the Bellechasse case (not reported), and of
Casault, J., in the Levis case (1), and commented at
length on the cases therein cited in support of this
branch of his argument; concluded by contending
that, even if the Superior Courts had power to decide
controverted elections on account of their original juris-
diction, that power would be in 2 latent state, since
the Dominion Parliament cannot frame rules of proce-
dure for Provincial Courts.

Mr. Langlois, Q. C., (the Respondent) :-—

The first case I will rely upon is the case of Bruneau
v. Massue (2). In that case Dorion, C.J., said that the
“ Judges as citizen were bound to perform all the duties
which are imposed upon them by either the Dominion
or the Local Legislature, provided neither Legislature
had exceeded the limits of its legislative power.” I con-
tend that the only answer Judges can give to Parlia-
ment is, that all their time is taken up in the discharge
of the administration of justice, and they are unable to
execute their laws, but they can’t say to parliament
“you have no right to call upon us to carry out your
laws.” But when, as in this case, the Judge says: “I
voluntarily execute powers given to me by an authority
who has exclusive legislative power over the subject
matter,” I cannot see how it can be expected that this
Court will say, this Judge wants to exercise a power
he has no right to exercise.

As to the first objection, that the Controverted Elec-
tions Act of 1874 does not create a Dominion Court. I
admit that it does not specifically say that the Superior

(1) 5 Q. L. R. 43, (2) 23 L. C, Jur. 60,
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Court will be a Dominion Court, but indirectly such a
Oourt has been created under sec. 48. It is true it is
the only section which says it is a Court of Record, but
that is sufficient. 1t cannot be denied that the Do-
minion Parliament had the right to say that certain
persons should perform the duties of trying election
petitions. Now, this is all that has been done, for it is
eagy.to ascertain who are the Judges of the Superior
Courts, and, if so, they are empowered to act by this
Statute, and they can do so constitutionally. As
to the Dominion Parliament having no authority to-
enlarge the jurisdiction of Provincial Courts, I contend
that giving to these judges the right to try election peti-
tions does not enlarge their jurisdiction. The fact of a
Judge of a Court exercising judicial powers in virtue of
a Statute which the legislative body had power to pass,
does not enlarge the jurisdiction of that Court. If so,
any legislation on insolvency, and other matters exclu-
sively under the control of the Dominion Parliament,
would be enlarging the jurisdiction of the Courts, who
are bound to administer the laws of the Dominion Par-
liament, as well as the laws of the Provincial Legisla-
tures. _

Whether you call petitioning against the return of a
member exercising a political or civil right, it is imma-
terial. The only distinction in law matters is between
civil and criminal matters. There is no political matter
in law as distinguished from civil or criminal matters.

The last objection is that which has reference to the
jurisdiction of the Dominion Parliament over procedure. -
I submit that if the Dominion Parliament has the right
to legislate who shall try election petitions, the pro-
cedure must follow the whole subject. The exclusive
power of the Provincial Legislatures as to the regula-
tion of procedure can only extend to matters over which
they have exclusive authority, viz., over civil matters,
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and certainly not matters over which the Dominion
Parliament has exclusive legislative power, such as
procedure in regard to insolvency.

1t was also said, that certain sections of the Act show
that the duties assigned are to be performed by the
Court, and not by the Judge. The answer to this objec-
tion is to be found in sec. 8 of the Act, which declares
that the expression the Court means any one of the
Judges of the Court, and it may be well to remark that
all the duties imposed may be discharged by one single
Judge. The election cases of Montreal Centre (1), and
of Argenteuil (2) were alse relied upon.

Tuar CHIEF JUSTICE :

This is an appeal from the judgment of Mr, Chief
Justice Meredith, dismissing the preliminary objections
of the Appellant, and declaring “ The Dominion Con-
troverted Elections Act, 1374, to be not ulire wires of
the Dominion Parliament; and the correctness of this
determination is the only question now in controversy.

This, if not the most important, is one of the most
important quostions that can come before this court,
inasmuch as it involves, in an eminent degree, the re-
spective legislative rights and powers of the Dominion
Parliament and the Local Legislatures, and its logical
conclusion and effect must extend far beyond the
question now at issue. In view of the great diversity
of judicial opinion that has characterized the decisions
of the provincial tribunals in some provinces, and the
judges in all, while it would seem to justify the wisdom
of the Dominion Parliament, in providing for the estab-
lishment of a Court of Appeal such as this, where such
diversity shall be considered and an authoritative de-
claration of the law be enunciated, so it enhances the

(1) 20 L. C, Jur. 77, (2) 20 I. C. Jur, 88,
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1879 responsibility of those called on in the midst of such
Vaun conflict of opinion to declare authoritatively the

Luxorow, Principles by which both federal and local legislation
—  are governed. '

Previously to Confederation, the Governor or Lieuten-
ant-Governor, Council and Assembly in the respective
Provinces of Canada, Nova Scotia and New Brunswick,
formed a legislative body of the Province, subordinate,
indeed, to the Parliament of the Mother Country, and
subject to its control, but, with this restriction, having
the same power to make laws binding within the Pro-
vince that the Imperial "Parliament has in the Mother
Country; and the propriety and necessity of such
enactments were within the competency of the Legisla-
ture alone to determine. As the House of Commons in
England exercised sole jurisdiction over all matters
connected with controverted elections, except so far as
they may have restrained themselves by statutory
restrictions, the several Houses of Assembly always
claimed and exercised in like manner the exclusive
right to deal with, and be the sole judges of, election
matters, unless restrained in like manner, and this claim,
or the exercise of it, I have never heard disputed; on
the contrary, it is expressly recogmized as existing in
the Legislative Assemblies by the Privy Council in -
Théberge vs. Landry (1). When the Provinces of
Canada, Nova Scotia and New Brunswick sought to be
“ federally united into one Dominion, under the Crown
“of the United Kingdom of Great Britain and
“ Ireland, with a constitution similar in principles
“to that of the United Kingdom,” it became abso-
lutely necessary that there should be a dis-
tribution of legislative powers, and so we find the
exclusive powers of the Provincial Legislatures very

(1) L.R. 2 App. Cas. 102,
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specially limited and defined, while legislative author-
ity is given to the Parliament of Carada to make laws
for the peace, order and goed government of Cuanada,
in relation to all matters not coming within the classes
of subjects by the act assigned exclusively to the Legis-
latures of the Provinces; and for greater certainty, but
not so as to restrict the generality of the foregoing
terms, it is declared that, notwithstanding anything in
the act, the exclusive legislative authority of the om-
inion of Canada shall extend to all matters coming
within the classes of subjects next thereinafter enum-
erated. It will be observed, that of the classes of
subjects thus enumerated, either in respect to the powers
of the Provincial Legislatures, or those of the Parlia-
ment of Canada, there is not the slightest allusion,
direct or indirect, to the rights and privileges of Parlia-
ment, or of the Local Legislatures, or to the election of
Members of Parliament, or of the Houses of Assembly,
or the trial of controverted elections, or proceedings
incident thereto. The reason of this is very easily
found in the Statute, and is simply that, before these

specific powers of legislation were conferred on Parlia--

ment and on the Local Legislatures, all matters con-
nected with the constitution of Parliament and the
Provincial Constitutions had been duly provided for,
separate and distinct from the distribution of legislative
powers, and, of course, over-riding the powers so dis-
tributed; for, until Parliament and the Local Legislatures
were duly constituted,no legislative powers, if conferred,
could be exercised.
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Thus, we find that, immediately after declaring that A

there shall be one Parliament of Canada, consisting of
the Queen, Senate and the House of Commons, the
Imperial Act provides for the privileges of those Houses
in these terms :—

The privileges, immunities and powers to be held, enjoyed and
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exercised by the Senate and by the House of Commons and by the
Members thereof, respectively, shall be such as are from time to time
defined by the Act of the Parliament of Canada, but so that the
same shall never exceed those at the passing of this Act held, enjoy-
ed and exercised by the Commons House of Parliament of the
United Kingdom of Great Britain and Ireland, and by the Members
thereof.

And, after declaring what the constitution of the
House of Commons shall be, and defining the electoral
districts of the four Provinces, it makes provision for
the continuance of existing election laws, until Par-
liament of Canada otherwise provides, in these
words :—

Until the Parliament of Canade otherwise provides, all laws in
force in the several Provinces at the Union relative to the following
matters, or any of them, namely:—The qualifications and disquali-
fications of persons to be elected or to sit or vote as Members of the
House of Assembly or Legislative Assembly in the several Provinces,
the voters at elections of such Members, the oaths to be taken by
voters, the Returning Officers, their powers and duties, the proceed-
ings at elections, the periods during which the elections may be
continued, the trial of controverted elections, and proceedings inci-
dent thereto, the vacating of seats of Members, and the execution
of new writs in case of seats vacated otherwise than by dissolution,
—shall respectively apply to elections of Members to serve in the
House of Commons for the same several Provinces (1).

And by the 81 Vie., Cap. 28, it is enacted that:

The Senate and the House of Commons, respectively, and the
Members thereof, respectively, shall hold, enjoy and exercise
such and the like privileges, immunities and powers as at the
time of the passing of the British North America Act, 1867,
were held, enjoyed and exercised by the Commons House of Parlia-
ment of the United Xingdom of Great Britain and Ireland, and by
the Members thereof, so far as the same are consistent with and not
repugnant to the said Act, such privileges, &c. shall be deemed part
of the General and Public Law of Canada, and it shall not be neces-
sary to plead the same, but the same shall, in all courts in Canada,
and by and before all judges, be taken notice of judicially.

In England, as is well known, before 1770, contro-
(1) B.NLA, Act, sec. 41,



VOL. 1II.] SUPREME COURT OF CANADA,

verted elections were tried and determined by the
whole House of Commons, or, for a time, by special
committees, and by committees of privileges and elec-
tions. This was succeeded by the Gremville Act, the
principle of which was to select committees for the
trial of election petitions by lot. This Act, in 1778,
'was made perpetual, but not without the expression of
very strong opinions-against the limitations imposed by
it upon the privileges of Parliament (1).

In 1839, an act passed (Sir Robert Peel’s Act) estab-
lishing a new system upon different principles, and it
was not till 1868, after Confederation, that the jurisdic-
tion of the House of Commons, in the trial of contro-
verted elections, was transferred by statute to the courts
of law. Very much the same course of procedure,
up to and after the time of Confederation, prevailed in
some, if not all of the Provinces.

But in 1873 the Dominion Parliament passed an Act
to make better provision respecting election petitions
and matters relating to controverted elections and
Members of the House of Commons, and established
Election Courts, the judges of which were to be judges
of Supreme or Superior Courts of the Provinces, pro-
vided the Licutenant Governors of the Provinces, res-
pectively, should, by order made by and with the
advice and consent of the Executive Council thereof,
have authorized and required such judges to perform
the duties thereby assigned to them, the intervention
of the Legislature not being required, or, apparently,
deemed necessary. This Act was repealed by the 87
Vic.,, cap. 10, “ An Act to make better provision for the
trial of Controverted Elections of Members of the
House of Commons, and respecting matters connected
therewith.” This last Act, it is now contended, is ulira
vires. The constitutionality of the Act of 1873, though

(1) 17 Par’t Hist. 1071 ; I’d Campbell’s Chrs. Vol. 6, p 98.
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1879 questioned, as I understand, by one judge in Quebec, is,

vaus I believe, admitted, by all those who now think the Act
LAN::L o of 1874 ultra vires, to have been intre vires, of the Do-

— minion Parliament.

In determining this question of ultra vires too little
consideration has, I think, been given to the constitu-
tion of the Dominion, by which the legislative power
of the Local Assemblies, is limited and confined to the
subjects specifically assigned to them, while all other
legislative powers, including what is specially assigned
to the Dominion Parliament, is conferred on that Par-
liament ; differing in this respect entirely from the
constitution of the United States of America, under
which the State Legislatures retained all the powers of
legislation which were not expressly taken away.
This distinction, in my opinion, renders inapplicable
those American authorities, which appear to have had
so much weight with some of the learned judges who
have discussed this question. And, as a consequence,
too much importance has, I humbly think, been at-
tached to section 101, which provides for the establish-
ment of any additional courts for the better adminis-
tration of the laws of Canada, and to sub-sections 18
and 14 of section 92, which vest in the Provincial
Legislatures the exclusive powers as to property and
civil rights in the Provinces, and ¢ the administration
¢ of justice in the Provinces, including the constitution,
“ maintenance and organization of Provincial Courts,
“ both of civil and of criminal jurisdiction, and includ-
“ ing procedure in civil matters in those courts.”

The establishment of additional courts for the better
administration of the laws of Canada was primarily,
I think, intended to apply, when deemed necessary
and expedient, rather to the general laws of the Domin-
ion than to matters connected with the privileges,
immunities and powers of the Senate and House of
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Commons, though, of course, those might, incidentally,
if so provided, come within the jurisdiction of such
tribunals ; that the property and civil rightsreferred to
were not all property and all civil rights, but that the
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terms “ property and civil rights ” must necessarily be

read in a restricted and limited sense, because many mat-
ters involving property and civil rights are expressly
reserved to the Dominion Parliament, of which the first
two items in the enumeration of the classes of subjects
to which the exclusive legislation of the Parliament of
Canada extends are illustrations, viz. :—1. “The public
debt and property;” 2. “ The regulation of trade and
commerce ;” to say nothing of “ beacons, buoys, light
houses, &ec., “navigation 'and shipping,” “bills of
exchange and promissory notes,” and many others
directly affecting property and civil rights; that neither
this, nor the right to organize Provincial Courts
by the Provincial Legislatures was intended in any
way to interfere with, or give to such Provincial
Legislatures, any right to restrict or limit the
powers in other parts of the Statute conferred
on the Dominion Parliament; that the right to
direct the procedure in civil matters in those courts

had reference to the procedure in matters over which .

the Provincial Legislature had power to give those
Courts jurisdiction, and did not, in any way, interfere
with, or restrict, the right and power of the Dominion
Parliament to direct the mode of procedure to be adopted
in cases over which it has jurisdiction, and where it
was exclusively authorized and empowered to deal
with the subject matter; or take from the existing
courts the duty of administering the laws of the land ;
and that the power of the Local Legislaiures was to be
subject to the general and special legislative powers of
the Dominion Parliament. DBut while the legislative
rights of the Local Legislatures are in this sense subor-
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dinate to the right of the Dominion Parliament, I think
such latter right must be exercised, so far as may be,
consistently with the right of the Local Legislatures ;
and, therefore, the Dominion Parliament would only
have the right to interfere with property or civil rights -
in so far as such interference may be necessary for the
purpose of legislating generally and effectually in
relation to matters confided to the Parliament 'of
Canada.

It is, I think, to section 91, in reference to the legis-
lative authority of the Parliament of Canada, and to

" sections 18 and 41, conferring privileges on the Senate

and House of Commons, and legislative power over the
trial of controverted elections and proceedings incident
thereto, that we must look, to ascertain whether the
Parliament of the Dominion, in enacting the 87 Vie.
cap. 10, exceeded its powers, because, I think, all the
other sections conferring legislative powers must be
read as subordinate thereto, and because I cannot dis-
cover that any of the other provisions apply, or were
intended to apply, to the particular subject matter thus
legislated on, and which, I think, it was intended
should be alone dealt with by the Dominion Parliament
in any manner it might deem most expedient for the
peace, order and good government of Canada. I think
that the British North America Act vests in the Dom-
inion Parliament plenary power of legislation, in no
way limited or circumscribed, and as large, and of the
same nature and extent, as the Parliament of Great
Britain, by whom the power to legislate was conferred,
itself had. The Parliament of Great Britain clearly in-
tended to divest itself of all legislative power over this
subject matter, and it is equally clear, that what it so
divested itself of, it conferred wholly and exclusively on
the Parliament of the Dominion.

The Parliament of Great Britain, with relcrence to
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the power and privileges of the Parliament of the Do-
minion of Canade, and with reference to the trial of
controverted elections, has made the Parliament of the
Dominion an independent and supreme Parliament, and
given to it power to legislate on those subjects in like
manner as the Parliament of England could itself legis-
late on them. It is a constitutional grant of privileges
and powers which cannot be restricted or taken away
except by the authority which conferred it, and any
power given to the Local Legislatures must be subor-
_dinate thereto. ' s \

The case of the Queen vs. Bureh (1) enunciates
a principle very applicable to this case. The marginal
note is :

Where plenary powers of legislation exist as to particular subjects,
whether in an Imperial or in a Provincial Legislature, they may be
well exercised either absolutely or conditionally ; in the latter case
leaving to the discretion of some external authority the time and

manner of carrying its legislation into effect, as also the area over
. which it is to extend.

And Lord Selborne, delivering the judgment of the
Privy Counecil, said :

But their Lordships are of opinion that the doctrine of the majority
of the court is erroneous, and that it rests upon a mistaken view of
the powers of the Indian Legislature, and indeed of the nature and
principles of legislation. The Indian Legislature has powers expressly~
limited by the act of the Irperial Parliament which created it, and
it can, of course, do nothing beyond the limits which circumscribe
those powers. But, when acting within thoge limits, it is not in any
sense an agent or delegate of the Imperial Parliament, but has, and
was intended to have, plenary powers of legislation, as large and of
the same nature as those of Parliament itself. The established
Courts of Justice, when a question arises whether the prescribed
limits have been exceeded, must of necessity determine that question ;
and the only way in which they can properly do so, is by looking to
the terms of the instrument by which, affirmatively, the legislative
powers were created, and by which, negatively, they are restricted.
If what has been done in legislation is within the general scope of the

(1) L.R. 3 App. cases 904,
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1879  affirmative words which give the power, and if it violates no express
»~~  condition or restriction by which that power is limited (in which

VLN )
: category would, of course, be included any Act of the Imperial

LaNoLom. Parliament at variance with it), it is not for any Court of Justice to
inquire further, or to enlarge constructively those conditions and’
restrictions,

Whether, therefore, the Act of 1874 established a-
Dominion Election Court or not, I think the Parliament
of the Dominion, in legislating on this matter, on which
they alone in the Dominion could legislate, had a
perfect right, if in its wisdom it deemed it expedient
80 to do, to confer on the Provincial Courts power and
authority to deal with the subject matter as Parliament
should enact; that the legislation, being within the
legislative power conferred. on them by the Imperial
Parliament, their enactments in reference thereto became
the law of the land, which the Queen’s Courts were
bound to administer.

I am at a loss to discover how the conferring of this
jurisdiction on the Judges of the Supreme and Superior
Courts, and on those Courts, in any way interferes with
or affects, directly or indirectly, the autonomy of the
Provinces, or the right of the Local Legislatures to deal
with such property and civil rights in the Provinces,
and the administration of justice in the Provinces,
including the constitution, maintenance and organiza-
tion of Provincial Courts, both of civil and eriminal juris-
diction, and including procedure in such civil matters
in those courts, as the Local Legislatures have a right to
deal with, reading, of course, those matters so to be
dealt with, as subject and subordinate to the superior
powers and authority of the Dominion Parliament over
all subjects not assigned exclusively to the Legislatures
of the Provinces, of which subjects pre-eminently
prominent as beyond the jurisdiction or control of the
Local Legislatures, stand the privileges, immunities
and powers to be held, enjoyed and exercised by the
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Senate and by the House of Commons, and by the
Members thereof, respectively, and all rights connected
with the qualifications and disqualifications of persons
to sit or vote as Members of the House of Commons,
the voters at the election of such Membecrs, the Return-
ing Officers, the proceedings at elections, and the trial
of controverted elections, and all proceedings incident
thereto.

Transferring this new and this peculiar jurisdiction
vested in the House of Commons to the Supreme and
Superior Courts, in other words, substituting those
courts in place of the House of Coramons in relation to
these matters, with which the Local Legislatures have
nothing whatever to do, can in no way, that I can
perceive, militate against, or derogate from, the right of
the Local Legislatures to make lawsin relation to all
subjects or matters exclusively reserved to them. Nor
- can I discover that, in so substituting the Judges of the
Supreme and Superior Courts, the Parliament of the
Dominion has in any way transcended its legislative
powers. These courts are surely bound to execute all
laws in force in the Dominion, whether they are enacted
by the Parliament of the Dominion er by the Local
Legislatures, respectively. They are not mere local
courts for the administration of the local laws passed
by the Local Legislatures of the Provinces in which
they are organized. They are the courts which were
the established courts of the respective Provinces
before Confederation, existed at Confederation, and
were continued with all laws in force, “as if the
union had not been made,” by the 129th sec. of the
British North America Act, and subject, as therein
expressly provided, “to berepealed, abolished oraltered.
by the Parliament of Canada, or by the Legislatures of
the respective Provinces, according to the authority of
the I;;Lrlia.ment, or of that Legislature, under this Act.”

19
1879

Nt
VaALIN
v,
LaxgrLoIs.



20

1879

N~~~

VaLx

v

Laxavois.

Al RS 5 ;
PO e s

S

&
)

SUPREME COURT OF CANADA. [VOL. IIl.

—-—

They are the Queen’s Courts, bound to take cognizance
of and execute all laws, whether enacted by the Dom-
inion Parliament or the Local Legislatures, provided
always, such laws are within the scope of their respec-
tive legislative powers.

< If it is wltra vires for the Dominion Parliament to give

these courts jurisdiction over this matter, which is
peculiarly subject to the legislative power of the
Dominion Parliament, must not the same principle
apply to all matters which are in like manner exclu-
sively within the legislative power of the Dominion
Parliament ; and, if so, would it not follow, that in no
such case could the Dominion Parliament invoke the
powers of these courts to carry out their enactments in
the manner they, having the legislative right to do
s0, may think it just and expedient to prescribe. If so,
would it not leave the legislation of the Dominion a
dead lettter till Parliament should establish courts
throughout the Dominion for the special administration
of the laws enacted by the Parliament of Canada : a state
of things, 1 will venture to assume, never contemplated
by the framers of the British North America Act, and an
idea to which, I humbly think, the Act gives no coun-
tenance ; on the contrary, the very section authorizing
the establishment by Parliament of such courts, speaks
only of them as *additional courts for the better
“ administration of the laws of Canada.” It cannot,
I think, be supposed for a moment that the
Imperial Parliament contemplated that until an
Appellate Court, or such additional courts, were estab-
lished, all or any of the laws of Canada enacted by the
Parliament of Canada, in relation to matters exclusively
confided to that Parliament, were to remain unadmin-
istered for want of any tribunals in the Dominion com-
petent to take cognizance of them.

Whether, then, this Act is to be treated as declaring
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the courts named Dominion Election Courts, or whether
it is to be treated as merely conferring on particular
courts already organized anew and peculiar jurisdiction,
is a matter, to my mind, of no great importance, as I
think, while they have clearly the power of establish-
ing a new Dominion Court, they have likewise the
power, when legislating within their jurisdiction, to
require the established courts of the respective Pro-
vinces, and the judges thereof, who are appointed by
the Dominion, paid out of the treasury of the
Dominion, and removeable only by address of the
House of Commons and Senate of the Parliament of
the Dominion, to enforce their legislation.

If the Dominion Parliament cannot pass this Act,
this startling anomaly would be produced, that, though
with respect to the rights and privileges of Parliament
the Dominion of Canada are invested with the same
powers as at the passing of the Act pertained to the
Parliament of Great Britain, and though exclusive
jurisdiction over, and the exclusive right to provide for,
the trial of controverted elections is specially conferred
on the Dominion Parliament, and though the constitu-
tion of the Dominion is to be similar to that of Great
Britain, there are, in connection with these privileges
and these elections, matters with which there is no
legislative power in the country to deal; for it is very
clear that, as there is no pretence for saying that the Local
Legislatures have any legislative power or authority
over the subject-matters dealt with by the Act, so
nothing the Local Legislatures might say or do could
affect the question, and, therefore, however desirable, it
might be universally admitted, that just such a tribunal
for settling these questions should be established in the
very terms of this Act, the Dominion would be in this
extraordinary position, that no legislation in the Do-
minion could accomplish it, for the simple reason that,
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1879 if legislated on, as has been done by the Dominion Par-
Vaux liament, the legislation would be wltra vires; any
1L ANZLOIS; legislation by the Local Legislatures would, if possible,
——  be even more objectionable, they not having a shadow
of right to interfere with the rights and privileges of
Parliament, or the election of Members to serve therein,
or to establish any tribunal whatever to deal with or
affect either, as the whole and sole legislative power to
intermeddle or deal with such rights and with elections
and controverted elections is conferred on and vested

in the Dominion Parliament alone.

To hold that no new jurisdiction, or mode of pro-
cedure, can be imposed on the Provincial Courts by the
Dominion Parliament, in its" legislation on subjects
exclusively within its legislative power, is to neutralize,
if not to destroy, that power and to paralyze the legisla-
tion of Parliament. The Statutes of Parliament, from its
first session to the last, show that such an idea hasnever
been entertained by those who took the most active part
in the establishment of Confederation, and who had most
to do with framing the British North America Act, the
large majority of whom sat in the first Parliament. A
reference to that legislation will also show what a seri-
ous effect and what unreasonable consequences would
flow from its adoption.

There is scarcely an Act, relating to any of the great
public interests of the country which have been legis-
lated on since Confederation, that must not in part be
held wltra vires if this doctrine is well founded, for in
almost all these Acts provisions are to be found, not
only vesting jurisdiction in the Provincial Courts, but
also regulating, in many instances and particulars, the
procedure in such matters in those courts, as a refer-
ence to a number I shall cite will abundantly show.

In‘the first session of the Dominion Parliament, in
the Act respecting Customs, 81 Vic, cap. 6, by sec,



VOL.IIL] SUPREME COURT OF CANADA.

100, all penalties and forfeitures relating to the Cus-
toms or to Trade and Navigation, unless other provision
be made for the recovery thereof, are to be sued for by
the Attorney-Greneral, or in the name or names of some
- officer of Customs, or other person thereunto authorized
by the Governor-in-Council, and if the prosecution be
brought before anyCounty Court or Circuit Court it shall
be heard and determined in a summary manner upon
information filed in such court. And by other sections,
special provisions are made for the mode of procedure
in reference to cases of this description, as also for the
protection of the officers, entirely different from the
procedure in ordinary civil cases.

So also by the Act respecting the Inland Revenue,
81 Vic,, cap. 8, provisions are made for the protection
of the officers of the Inland Revenue, whereby the
proceedings in the Provincial Courts are restrained and
regulated. And_by 381 Vie, c. 10, for regulating the
Postal Service, the enactments of the Acts respecting
Customs, more especially for the protection of officers,
are extended -and applied to officers employed in the
Post Office. ' :

And in the Public Works Act, 81 Vie.,, cap.
12, sec. 48, all costs in awards made by the arbitrators
under that Act, where the award is in favor of the
claimant, shall be taxed by the proper officer of the
Court of Queen’s Bench, Supreme Court or Common
Pleas, in the Provinces of Ontario, Nova Scotia and
New Brunswick, and, in Quebec, by a Judge of the
Superior Court.

So by the 81st Vic., cap. 15, sec. 7, of the Act to pre-
vent unlawful training to the use of arms, provision is
made for the protection of Justices and others acting
under this Act, which regulates in a very special
~ manner the procedure in all courts where such actions
may be brought.
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So By the 81st Vic,, cap. 17, an Act for'the settlement
of the affairs of the Bank of Upper Canada, authority
was given to the Court of Chancery, or a Judge thereof,
to make orders and directions with reference to the

trust therein referred to.

So by the 81st Vic., cap. 28, an Act to define the
privileges, &c., of the Senate and House of Commons,
and to give necessary protection to persons employed
in the publication of parliamentary papers, provision
is made on certificate of Speaker of either House for the
immediate stay of, and putting a final end to, all civil
or criminal proceedings in any court in Canada.

So under the Trade Mark and Designs Act, 1868, in
case any person not being the lawful proprietor of a
design be registered as proprietor thereof, the rightful
owner is authorized to institute an action in the
Superior Court in Quebec, in the Court of Queen’s
Bench in Ontario, and in the Supreme Courts of Novae
Scotia and New Brunswick, and the course of procedure
is pointed out and specially regulated.

So under 81 Vic,, cap. 61, respecting fishing by foreign
vessels, special provisions are made for the protection of
officers by regulating the issuing of writs, and other-
wise regulating the proceedings in informations and
suits brought under the Act.

So with respect to the Act relating to aliens and
naturalization, 81 Vic., cap. 66, duties are imposed on
the Judges of any Court of Record in Canada, and on
the Provincial Courts therein named, as to admitting
and confirming aliens in all the rights and privileges of
British birth, and directing the mode of procedure in
such cases.

So by the Railway Act, 1868, 81 Vic., cap. 68, sec, 15,
the duty of appointing arbitrators is imposed on a Judge
of one of the Superior Courts in the Province in which
the place giving rise to the disagreement is situated,
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So, also, by sub-section 13 as to ordering notices, and
by sec. 15 as to appointing sworn surveyors; 19 as to
taxing costs; 22, appointing, on death of arbitrator,
another; 24 and 25, vesting in Judge the summary
power of determining the validity of any cause of dis-
qualification urged against arbitrator ; 27 and 28, power
to Judge to issue warrant to Sheriff to put company in
possession of land under award or agreement ; and in
many other matters in said Act quite distinct from the
jurisdiction aud procedure in ordinary civil cases.

82 and 33 Vic., cap. 11, patents for inventions: Pro-
vision is made for actions for infringement and im-
peachment of a patent, and for power of courts and
procedure and pleading in such cases.

And notably, with respect to insolvency, by the first
Insolvent Act, 1869, and Act in amendment thereof of
1870, summary jurisdiction is given tojudges and courts,
and appeals to judges and from judges to courts, and
Provincial Courts are clothed with powers, and modes of
procedure are given them, which the Local Legislatures
could have no right to confer, as they have no right to
legislate on the subject matter of insolvency, And in
Ontario the judges of the Superior Courts of Common Law
and of the Court of Chancery, or any five of them, of
whom the Chiet Justice of Ontario, or the Chancellor, or

- the Chief Justice of the Common Pleas shall be one, are
required to make and settle such forms, rules and regu-
lations as shall be followed in the proceedings in
Chancery. And in Nova Scotia an entirely new juris-
diction is given in insolvency to the Probate Courts or
judges of probate, which they never in any Wéy before
possessed. '

And as to banks and banking, 34 Vie, cap. 5., juris-
diction in a summary manner is given to the Superior

Courts of Law and Equity to adjudicate as to the parties
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legally entitled to shares, and the mode of procedure is
there pointed out. .

And as to the Public Lands of the Dominion, 85
Vic., cap. 23, a summary remedy is given to a judge of
any court, having competent jurisdiction in cases res-
pecting real estate, to grant an order which shall have
the force of a writ of Hab. Fac. Pos., upon proof to his
satisfaction that land forfeited should properly revert to
the Crown, to deliver up the same, &c., and the mode
of procedure is provided by the Act.

87 Vic., cap. 45, Inspection of Staple Articles, as to
actions or suits against any person for anything done
in pursuance of this Act, limitations and restrictions
are imposed and directions given as to procedure before
and at trial and on giving judgment.

I do not, of course, put forward this legislation as in
itself in any way determining, or even as confirmatory
of the right of the Dominion Parliament so to legislate,
for it is too clear that if they do not possess the legis-
lative power, neither the exercise nor the continued
exercise of a power not belonging to them could confer
it or make their legislation binding. But I put forward
these Acts as illustrative of the powerlessness, or
perhaps I should rather say helplessness, of tlie Dom-
inion Parliament, if they have not the right to legis-
late without control in the most full and ample manner .
over all matters specially or generally confided to
them by the Imperial Parliament, and over which all
must admit they have sole control, without being met
by so effectual an obstruction, in giving effect to such
legislation, as by closing the Queen’s Courts against
the administration of laws so enacted by and under the
authority of the Parliament of Great Britain, by virtue
of which the Dominion and Provinecial constitutions
now exist, and also as illustrative of the utter want, in
the Dominion, if the Dominion Parliament does not



.

VOL. III.] SUPREME COURT OF CANADA.

possess it, of any legislative power to meet emergencies
requiring legislative control in matters so unequivocally
affecting the peace, good order and government of
Canada, so clearly taken from the Provincial Assemblies
and confided to the Parliament and Government of
Canada.

But I have had no great difficulty in arriving at the
conclusion that this Act substantially establishes, as the
Act of 1878 did, as respects elections, a Dominion Court,
though it utilizes for that purpose the Provineial Courts
and their Judges. In considering the British North
America Act, in the view just presented, as also the
Dominion Act on the point to be now discussed, the
following extract from the judgment of Turner, L. J.,
in Hawkins vs Gathercole (1) may not be inapplicable
- here. He says:

But, in construing Acts of Parliament, the words which are used
are not alone to be regarded ; regard must also be had to the intent
and meaning of the legislature. The rule on this subject is well
expressed in the case of Stradling vs. Morgan in Plowden’s Reports,
in which case it is said at page 204: “The judges of the law in all
times past have so far pursued the intent of the makers of statutes,
that they have expounded Acts which were general in words to be
but particular where the intent was particular.” And, after referring
to several cases, the report contains the following remarkable pass-
age, at page 205: “ From which cases it appears that the sages of
the law heretofore have construed statutes quite contrary to the
letter in some appearance, and those statutes which comprehend
all things in the letter, they have expounded to extend but to some
things, and those which generally prohibit all people from doing
such an act, they have interpreted to permit some people to do it,
and those which include every person in the letter, they have
adjudged to reach to some persons only, which expositions have
always been founded upon the intent of the legislature, which they
have collected, sometimes by considering the cause and necessity of
making the Act, sometimes by comparing one part of the Act with
another, and sometimes by foreign circumstances. So that they
have ever been guided by the intent of the legislature, which they

(1) 6 De G, M. & G. at p. 20.
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have always taken according to the necessity of the matter, and
according to that which is consonant to reason and gooed discretion.”

The samc doctrine is to be found in Hysion vs. Studd and the
note appended to it, also in Plowden (1), and many other cases. The
passages to which I have referred, I have selected as containing the
best summary with which I am acquainted of the law upon this sub-
ject. In determining the question before us, we have, therefore, to
Vconsider, not merely the words of the Act of Parliament, but the
intent of the Legislature, tobe collected from the cause and necessity
of the Act being made, from a comparison of its several parts, and
from foreign meaning and extraneous circumstances, so far as they
can justly be considered to throw light upon the subject.

In seeking to discover the intention of the Dominion
Parliament, if Parliament had no power to add to the
jurisdiction of a Provineial Court, or in any way
interfere with its procedure, one is struck at the
outset with the strong, if not irresistible, inference
that this raises, that the intentions of Parliament must
have been fo establish an independent tribunal in the
nature of a Dominion Court, and not to add to the juris-
diction, or affect the procedure, of Provincial Courts,
because, it must, I think, be assumed that Parliament
intended to do what they have a right to do to legis-
late legally and effectively, rather than that they in-
tended to do what they had no right to do, and which,
if they did do, must necessarily be void and of no effect ;
and having established a Court by the Act of 1878,
which it seems to be admitted is intra vires, is it rea-
sonable to suppose that Parliament would repeal a
valid enactment, and for the accomplishment of sub-
stantially the same object, substitute in its place a law
beyond their powers to enact, and which, therefore,
could be nothing but a dead letter on the Statute Book.
But, as for the reasons I have stated, I think, even if a
distinct and independent court is not created, the Act
is not beyond the power of Parliament, I cannot invoke

(1.) Pp. 459, 465,
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this inference, as it appears to me fthose holding the

" contrary opinion might and should do.

But, independent of all this, the Actseems to contain
within itself everything necessary to constitute a court.

The jurisdiction is special and peculiar, distinct from,
and independent of, any power or authority with which
any of the courts, or the judges referred to in it, were
previously clothed. The act conferring this jurisdiction
provides all necessary materials for the full and com-
plete exercise of such jurisdiction in'a very special
manner, wholly independent of, and distinct from, and
at variance with, the exercise of the ordinary jurisdic-
tion and procedure of the courts.

The rights which are to be determined through the
instrumentality of this new jurisdiction are political,
rather than civil rights, within the usual meaning of
that term, or within the meaning of that term as used
in the British North America Act, which, as I have said,
applies, in my opinion, to mere limited civil rights, and
thus we find them treated in the case of Théberge vs.
Landry(1),which was an application to the PrivyCouncil
for special leave to appeal from the decision of the Su-
perior Court of Quebec, under the Controverted Election
Act, 1875, declaring an election void, which was
refused.

The Lord Chancellor in that case speaks of the Quebec
Controverted Election Actsthus:

These two Acts of Parliament, the Acts of 1872-75, are Acts peculiar
in their character. They are not acts constituting or providing for the
decision of mere ordinary civil rights, they are acts creating an en-
tirely new, and up to that time unknown, jurisdiction in a particular
court of the colony, for the purpose of taking out, with its own con-
sent, of the Legislative Assembly, and vesting in that court that
very peculiar jurisdiction which, up to that time, had existed in the
Legislative Assembly,of deciding election petitions, and determining
the status of those who claimed to be Members of the Legislative

(1) L. R.2 App. cas. 102,
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Asgembly. A jurisdiction of that kind is extremely special, and one
of the obvious incidents or consequences of such a jurisdiction must
be that tke jurisdiction, by whomsoever it is to be exercised, should
be exercised in a way that should as soon as possible become conclu-
sive and enable the constitution of the Legislative Assembly to be
distinctly and speedily known.

Now, the subject matter, as has been said, of the legislation is ex-
tremely peculiar, It concerns the rights and the privileges of the
electors, and of the Legislative Assembly, to which they elect Mem-
bers. Those rights and privileges have always, in every colony, fol-
lowing the example of the Mother Country, been jealously maintained
and guarded by the Legislative Assembly ; above all, they have been
looked uj)on as rights and privileges which pertain to the Legislative
Assembly in complete independence of the Crown, so far as they
properly exist, and it would be a result somewhat surprising, and
hardly in consonance with the general scheme of the legislation, if,
with regard to rights and privileges of this kind, it were to be found
that in the last resort the determination of them no longer belonged
to the Legislative Assembly, no longer belonged to the Superior
Court, which the Legislative Assembly had put in its place, but
belonged to the Crown in Council with the advice of the advisers
of the Crown at hore, to be determined without reference either to
the judgment of the Legislative Assembly, or of that court which the
Legislative Assembly had substituted in its place.

The object of the Act of 1878 and that of 1874 was the
same, the recitals in both are precisely alike, and the
provisions are in many respects substantially the same.
That object was to establish and substitute entirely
new tribunals for the trial of Election Petitions, in lieu
of the committees theretofore dealing with such
matters, and both Acts alike contained all provisions
necessary, not only to give such new tribunals full juris-
diction, but also all necessary and suitable provisions
to enable them, and the judges thereof, effectually to
exercise such jurisdiction, not only with reference to
the principles, but also to the rules and practice by
which they should be governed and act in dealing
with election petitions. The object of the two Acts being
then precisely the same, the accomplishment of the
desired result being by instrumentalities substantially
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much the same, if, as I understand it is, generally con-
ceded, by those that hold the Act of 1874 wltra vires,
that the Act of 1878 established an independent Do-
minion Court, and was within the power of the Do-
minion Parliament, I am somewhat at a loss to under-
stand how it can be said that the tribunals established
by the Act of 1874 are not equally within the power of
the Dominion Parliament.

The judges cannot sit in controverted election matters
under the general jurisdiction of their respective courts,
for those courts have no jurisdiction in such cases, and
therefore, in discharging the duties imposed by this
Act, they do not, and cannot do so as judges of the
respective courts to which they belong, but they act as
Election Judges appointed by and under the Act, out-
side of and distinct from the jurisdiction they exercise
in their respective Provincial Courts, which is left un-
touched by this Act.

Without relying too much on the Statute of 1878,
which, though a repealed statute, being in pari materid
with that of 1874, might properly be referred to for
the purpose of construing the latter (1), [ think a
careful and critical examination of the Act of 1874
will exhibit an evident intention that, as the first did,
80 does the last establish an independent Dominion
Election Court.

This is more especially noticeable with reference to

the enactments under the headings ‘interpretation

King v. Lozdale thus lays down
the rules. ‘¢Where there are
different statutes in pari materid,

(1) Bee Exparte Copeland,
2 De G. M. & (. 920, where Lord
Justice Knight Bruce says:

¢ Although it has been repealed,
still, upon a question of con-
struction arising upon a subse-
quent statute on the same branch
of the law, it may be legitimate to
refer to the former Act. Lord
Mansfield, in the case of The

though made at different times,
or even expired, and not referr-
ing to each other, they shall be
taken and construed together as
one system .and as explanatory
of each other.” 1 Burr, 44,
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« clauses,” “ procedure,” “jurisdiction and rules of court,”
“ reception and jurisdiction of the judge,”  witnesses,”
and the provision as to who may practice as agent or
attorney, or as counsel in such courts in the case of
such petitions, and all matters relating thereto before
the court or judge. I will only notice more particu-
larly some of them. 1st. The power given to make
rules. It provides thatthe judges of the several courts
in each Province, respectively, or a majority, which, in
Ontario, would include the judges of the Court of Error
and Appeal, Queen’s Bench, Common Pleas and Court
of Chancery, shall make such rules, and until such rules
are made, “the principles, practice and rules on which
“petitions touching the election of Members of the
“ House of Commons in England are, at the passing
“of this Act, dealt with, shall be observed, &c.” 2nd.
As to the reception, expenses and jurisdiction of the
judge. The judge is to be received not as a judge of
the Superior Court in that character, but as a judge of
the Election Court, in like manner as if he were about
to hold a sitting at nisé prius, or a sitting of the Provin-
cial Court of which he is a member, showing that the
Legislature did not contemplate that he was then
actually about to sitas a member of the Provincial
Court, but as being about to try an election petition,and
when about to do this heis to be treated as if he were
about to hold a sitting of the Provincial Court of which
he is a member, and when his powers in such a trial,
and in other proceedings under this Act, are defined, he
is not treated simply as a judge of one of the Superior
Courts upon whom, as such, further jurisdiction is con-
ferred, but similar powers, as such judge, are given him
in the court held by him, and that court so held by him
is declared to be a Court of Record, indicating, I think,
very clearly,that the court was treated by the Legislature
as distinct from a Provincial Court, and required this
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statutory declaration to make it a Court of Record, and
that the judge was not to be considered as then acting
as a judge of a Provincial Court, nor the trial as a trial
in such a court. The words of the clause are these (1):

On the trial of an Election Petition, and in other proceedings
under this Act, the judge shall, subject to the provisions of this Act,
have the same powers, jurisdiction and authority as a judge of one
of the Superior Courts of Law or Equity for the Province in which
such election was held, sitting in term, or presiding at the trial
of an ordinary civil suit, and the Court held by him for such trial
shall be a Court of Record.

So, in like manner, are the witnesses treated as being
subpeenaed, sworn and treated, not as being actually
within the jurisdiction of the Provincial Courts, but
section 49 declares that they

Shall be subpoenaed and sworn in the same manner, as nearly as
circumstances will admit, as in cases within the jurisdiction of the

Superior Courts of Law or Equity in the same Province ; and shall be
subject to the same penalties for perjury.

So, again, in the provision made for regulating the
persons entitled to practice as attorneys or barristers
before the tribunal thus established, such tribunal is
very clearly distinguished from the Provincial Courts
The clause is this (2):

Any person who, according to the law of the Province in which the
petition is to be tried, is entitled to practice as an attorney at law or
Solicitor, before the Superior Courts of such Province, and who is
not a Member of the House of Commons,.may practice as attorney or
agent, and any person, who, according to such law, is entitled to
practice as a barrister at law, or advocate, before such Courts, and
who is not amember of the House of Commons, may practice as
Counsel, in the case of such petition, and all matters relating thereto,
before the Court or Judge in such Province.

Reading these special provisions in connection with
the Act of 1878, and what has been said of the Act
generally, I think it is not arriving at a forced or un-
natural conclusion to say that that Parliament intended

(1) Sec. 48, (2) Sec. 67.
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to establish Dominion Tribunals exceptional in their
jurisdiction, perfect in their procedure, and with all
materials for exercising such jurisdiction, and having
nothing in common with the Provincial Courts; that
these judges and courts were merely utilized outside
their respective jurisdictions for giving full effect to
these statutory tribunals to deal with this purely
Dominion matter. :

An objection has been suggested by a learned
judge, for whose opinion I have the very highest
respect, and which has been treated as of much
force by another learned judge of a different Province,
and on that account I will notice it. It is said that, if
this is a court distinct from the courts of which the
judges are primarily members, the judges have never
been appointed thereto by the Crown, nor sworn as
judges thereof, and therefore they are not judges of this
new tribunal, if, as such, it exists. But, in my humble
opinion, there is no force in this objection. The judges
require no new appointment from the Crown, they are
Statutory Judges in Controverted Election matters by
virtue of an express enactment by competent legis-
lative authority. The statute make the judges for the
time being of the Provincial Courts judges of these
peculiar and special courts. The Crown has assented
to that statute, therefore they are judges by virtue of
the law of the Dominion, and with the Royal sanction
and approval. As to their not being sworn, the statute
has not provided they should be sworn. If, being
sworn judges already, the Leglslature was willing to
entrust them with the power conferred by this Aect,
without requiring them to be sworn anew, how does
this invalidate the Act, and how can the judges refuse
to discharge the duties thus by law imposed on them,
because, it may be, the Parliament might, or ought to
have gone further and required the judges to be
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specially sworn faithfully to discharge these special

duties. Under the law of 1873, the judges in all the ﬁ;u
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Provinces acted in what, it is admitted, were new Lmex.oxs

Dominion Courts, without being specially appointed or
sworn, the statute not requiring either, and I have yet
to learn that their proceedings on that account ever
have been or ever could be questioned. ~

As, then, I can see no reasons why the Dominion
Parliament should not delegate to the Judges of the
several Provinces, individually, or collectively, or both,
whom they appoint and pay, and can by address
remove, power to determine controverted elections, the
doing of which, not being inconsistent, or in any way in
conflict with their duties as judges of their respective
courts, but, on the cont‘ra,i'y, as shown by the present
legislation of all the Provinces, in reference to con-
troverted elections in the Local Legislatures, in so acting
they are most suitable and proper tribunals, and as the
Imperial Parliament has left it to the Parliament of Caxn-
ada to provide for the trial of controverted elections and
proceedings incident thereto, and they have discharged
this duty by the Statute of 1874, utilizing existing
judicial officers and established courts, by engraft-
ing on, or establishing independent of, those courts
throughout their respective Provinces tribunals emin-
ently qualified to discharge the important duties
assigned to them, they have not, in so doing, in
my opinion, in any particular invaded the rights of
the Local Legislatures, or brought the new jurisdiction,
or the procedure under it, in any way in conflict with
the jurisdiction or procedure of any of the courts of the
Provinces ; and therefore the Dominion Parliament, in
enacting the Act of 1874, have not, in my opinion, ex-
ceeded the express power conferred on them to provide
for the trial of controverted elections and proceedings
incid;nt thereto ; and, therefore, I think this appeal must
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be dismissed with costs, and the case femitted to the
court below, to be proceeded with according to the due
course of law.

FoUurNIER, J:

L’unique question soumise par le présent appel est
de savoir, sile parlement fédéral avait le pouvoir de
passer l'acte des élections contestées de 1874.

Cette question dont on ne peut exagérer I'impor-
tance a été trés savamment discutée et décidée en sens
inverse par les différentes cours provinciales devant les-
quelles elle a été portée.

_Les raisons données de part et d’autre sont exposées
avec les plus grands développements, et sont certaine-
ment dignes de toute 'attention possible ; mais aprésla
revue sicompléte qui en a été faite par 'honorable juge en
chef, iln’y aurait auncune utilité a les résumer ici de
nouveau. Pour cette raison je me contenterai de don-
ner succinctement les principaux motifs qui m’ont fait
adopter la méme conclusion que mes honorables
collégues.

Cest en 1878, que le Parlement fédéral exercant,
pour la premiére fois, le pouvoir qui lui est conféré par
la section 41me de Tacte de 1’Amériqne Britannique du
Nord, de législater sur le sujet des élections contestées
a adopté et consacré par le statut 86 Vict., ch. 28, le prin-
cipe de référer au pouvoir judiciaire la décision des élec-
tions contestées qui, jusqu’alors, avaient été décidées
par les chambres ou leurs comités & D'exclusion des
tribunaux ordinaires. La loi dont la légalité est atta-
quée en cette cause a révoqué le premier statut, en con-
servant toutefois le principe de la référence au pouvoir
judiciaire ainsi qu'un grand nombre de ses autres dispo-
sitions.

Plusieurs des honorables juges appelésa décider cette
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question sont entrés dans un examen critique trés dé-
taillé des principales dispositions de ces deux lois, afin
de prouver que la premiére (celle de 1873) était consti-

tutionnelle en créant une cour spéciale d’élection, en

vertu de l'article 101 de 'acte de I’ Amérique Britannique
du Nord, tandis que la seconde est inconstitutionnelle
en assumant le pouvoir d’étendre la juridiction de cer-
taines cours provinciales ala décision des élections con-
testées,—sujet qui n’était pas auparavant de leur com-
pétence.

Je ne crois pas devoir entrer dans l'examen des rai-
gons invoquées pour établir cette différence ; non plus
que dans I'examen de cette autre question de savoir, si
lacte de 1874 ne constitue pas, comme celui de 1873,
une cour fédérale, et que partant la loi, se trouvant dans
les limites du pouvoir accordé au Parlement Fédéral par
Tarticle 101, de créer des tribunaux additionnels, cette
loi doit en conséquence étre déclarée constitutionnelle.

I1 me suffira de dire que, si la proposition que le gou-
vernement fédéral ne peut imposer de nouveaux devoirs
aux cours et aux juges existant lors de la Confédération
est correcte, ces deux actes sont exposés aux mémes
objections, car dans I'un et l'autre les tribunaux pro-
vinciaux et le personnel qui les compose sont soumis a
T'accomplissement de nouveaux devoirs. Il importe peu
pour la décision de la véritable contestation soulevée
dans ce débat, que les nouveaux devoirs judiciaires
solent imposés aux juges et aux cours dans un cas,
comme par l'acte de 1873, sous la dénomination de cour
d’élection ; ou qu'ils le soient dans I'autre, comme par
lacte de 1874, aux cours provinciales et aux juges sous

- les dénominations par lesquelles ils sont désignés dans
les lois provinciales qui leur ont donné l'existence. Au
fond la question est toujours la méme, car que l'on
prenne les juges collectivement comme cour, ou en leur
qualité individuelle de membres de la cour, il faut tou-
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jours en venir & la question de savoir quel pouvoir a -
le parlement fédéral de leur imposer de nouveaux
devoirs. ) ‘

Aussi la question se réduit-elle pour moi, simplement
a savoir si le parlement fédéral a le pouvoir qui lui a
été s1 emphatiquement et si énergiquement nié par cer-
tains honorables juges dont je respecte infiniment I'opi-
nion, d’imposer de nouveanx devoirs aux juges et aux
tribunaux provinciaux et méme d’étendre leur juridie-
tion §'il en est besoin. Je regrette d'avoir a dire que -
jentretiens sur ce sujet une opinion diamétralement
opposée 3 la leur.

Si je n’hésite pas a faire cette déclaration, c’est qu'un
nombre encore plus considérable d’honorables juges ont
adopté cette maniére de voir qui, du reste, me semble
d’accord avec l'esprit et la lettre de la constitution

Si la proposition que j’émets plus haut n’était pas
correcte, il s’ensuivrait nécessairement que les auteurs
de la Confédération auraient omis de créer, pour l'exé-

* cution des lois fédérales, un pouvoir judiciaire co-exis- .

tant avec le nouvel ordre de choses

Cependant, comme nous l'indique le préambule de
Tacte de I'Amérique Britannique du Nord, leur premier
devoir était de doter I'union fédérale des provinces d’une
constilution reposant sur les mémes principes que celle du
Royaume-Uni. Un des éléments essentiels de la consti-
tution britannique, comme de tout gouvernement régu-
lier, c’est la création d’un pouvoir judiciaire qui forme,
avec les pouvoirs législatif et exécutif, les trois éléments
indispensables de tout gouvernement. Ont-ils commis
une faute d’'une aussi haute gravité, pouvant avoir de
si funestes conséquences sur leur cuvre, que celle de
n’aveir pas pensé a la création d’'un pouvoir judiciaire 2
D’aprés certaines opinions, cette étrange omission aurait
été faite, et il y aurait eu ainsi entre le ler juillet 1867,
époque a laquelle l'acte de I'Amérique du Nord est entré
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en force, et la réunion du parlement fédéral en novembre

1867 un interrégne de quatre mois pendant lequel il ne"

se serait pas trouvé un seul tribunal compétent pour
faire exécuter les lois fédérales.

Cependant, dés 'instant que la nouvelle constitution
est entrée en force, le gouvernement fédéral devenait pro-
priétaire de toutes les propriétés publiques énumérées
dans la cédule 8 de l'acte de 1’Amérique Britannique

du Nord, en méme temps qu'il était chargé par la 122e.

section de l'exécution des lois de domanes, d’accise et
par la 41e sec. des lois électorales qui demeuraient en
force. '

Il se serait donc, dans ce cas, trouvé dans I'impos-
sibilité soit de protéger ses propriétés, soit de collecter
les revenus, 'aceés aux tribunaux provinciaux lui étant
interdit.

Mais on répond & cet argument en alléguant qu'une
aussi grande faute n’a pas été commise, que bien
au contraire, par l'acticle 101, le gouvernement du
Canada est investi du pouvoir de créer une cour d’appel
et des tribunaux additionnels pour la meilleure adminis-
tration de ses lois, que des pouvoirs suffisants sous ce
rapport lui ont été donnés précisément parce que le
pouvoir exclusif d’organiser des tribunaux pour les
provinces était réservé aux législatures,—qu’ainsi les
deux gouvernements ont chacun leurs attributions par-
ticulidres et exclusives pour la création de tribu-
naux. L’article 101 ne justifie pas cette conclu-
sion, il n’établit pas dans le présent un pouvoir
judiciaire—il ne donne que la faculté d'établir, sui-
vant les besoins et les circonstances, une cour
d’appel et des tribunaux  additionnels pour la meilleure
administration de ses lois. D’aprés les termes de cette
section il en existait donc déja pour P'exécution des lois
fédérales, puisque cette faculté n’est donnée que pour
etre exercée lorsque l’occasion le requerra, comme dit
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Tarticle, c'est-3-dire dans le cas ou les tribunaux
existant deviendraient, pour une raison ou pour une
autre, incapables de faire exécuter les lois fédérales.
Si cette section n’admettait pas Iexistence d'un
pouvoir judiciaire fédéral, elle eut été autrement rédigée ;
il était aussi facile de décréter de suite l'existence d’'une
cour d’appel ou de tout autre tribunal, que d’en permettre
la création dans l’avenir. Si la chose n’a pas été
faite c'est sans doute parceque on reconnaissait que
le pouvoir judiciaire dont on conservait l'existence par
la section 129 pourrait encore suflire aux besoins du pays
pour longtemps, et on laissait prudemment & 'avenir le
soin d’exercer le pouvoir de créer de mouveaux tri-
bunaux suivant les -circonstances. Ce n’est certaine-
ment pas sur la section 101, qui n’accorde qu'un pouvoir
facultatif, qu'on peut s’appuyer pour prouver que les -
auteurs de la Confédération ont crée un pouvoir judi-
ciaire qui pouvait répondre anx besoins immédiats de
la Confédération. C’est par d’autres sections que Por-
ganisation judiciaire a été effectivement établie et com-
plétée, de maniére aentrer en existence en méme temps
que l'acte constitutionne] lui-méme.

Cette organisation résulte de diverses dispositions de
Pacte de ’A. B. N. auxquelles je ferai allusion aprés
avoir mentionné celles sur lesquelles on s’appuie le
plus fortement pour en contester ’existence.

Les adversaires de la constitutionalité de la loi en
question fondent leurs prineipaux arguments sur les
sous-ss. 18 et 14 de la s. 92 attribuant exclusivement
aux législatures la juridiction sur “ La propriété et les
“ droits civils dans la province, et 'administration de la
“ justice dans la province y compris la création, le main-
“tien et I'organisation de tribunaux de justice pour la
“ province, ayant juridiction civile et criminelle, y com-
“pris la procédure en matiéres civiles dans ces tribu-

] naux. ”
I



VOL.ITII.] SUPREME COURT OF CANADA.

J’admets sans hésitation le controle exclusif des1égis-
latures sur ces deux catégories de sujets. A ellesseules
appartient sans doute le droit de régler les droits civils
dans la province, comme l'organisation de tribunaux de
justice powr la province ; et le parlement fédéral com-
mettrait certainement un excés de pouvoir 8’il législatait
sur ces matidres powr la province. Mais s'en suit-il
nécessairement que ce dernier n'a aucune juridiction
sur les droits civils ne concernant que la Puissance en
général, de méme que sur l'organisation et le maintien
des tribunaux en autant que la Puissance y est inté-
ressée. Y a-t-il pour celle-ci dans les deux paragraphes
une exclusion absolue de toute juridiction ? Je ne le
pense pas. Il me semble, au contraire, que les termes
mémes s'opposent & une interprétation aussi restrictive,
En effet, les mots powr /a province ajoutés a la suite des
pouvoirs donnés sur les droits civils et l'organisation
des tribunaux, restreignent bien pour les législatures,
V’exercice de ces pouvoirs aux limites de la province,

mais ne comportent pas P'exclusion de I'exercice par le

parlement fédéral d’'une juridiction semblable sur les
diverses catégories de droits civils qui lui sont attribués.
Rien n’est plus clairni plus certain que les législatures
n’ont pas une juridiction compléte surles droits civils.
Si tel était le cas, les termes droits civils, compre-
nant par opposition au droit criminel tous les droits
dont un sujet peut jouir, il s’en suivrait que les pro-
vinces auraient une juridiction illimitée sur tout ce
qui ne dépendrait-pas du droit criminel. La distinction
que T'on a voulu faire entre les droits civils et les droits
politiques n'est fondée sur aucune autorité positive.
Les termes droits politiques n'ont pas dans le droit
anglais une signification consacrée par la loi ou par les
décisions judiciaires. Pour exprimer la méme idée
Blackstone emploie indifféremment les mots liberté
civile ou liberté politique. Sa sub-division des droits
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en_quatre catégories n'a pas d’autre raison que celle
d’en faciliter 'exposition, comme il le dit : *“in order to
“ consider them with any tolerable ease and perspicuity,
“ it will be necessary to distribute them methodically
“ under proper heads.” La décision du Conseil Privé
dans la cause de Landry vs. Théberge (1) n’a pas établi
non plus, comme on le prétend, une distinction entre les
droits civils et les droits politiques. Lord Cairns dit, en’
parlant des deux lois de Québec sur les élections con-
testées, qu’elles n’avaient pas pour objet de pourvoir a
la décision de droits civils ordinaires (of mere ordinary
civil rights) ; et il qualifie aussi cette législation comme
extrémement particuliere, (eztremely peculiar), mais il ne
dit pas qu'elle a pour objet de statuer sur les droits
politiques comme sujet distinct des droits civils. Il ne
fait méme pas usage des mots droits politiques dans son
jugement. Lelangage qu'il tient a ce sujet est conforme
a ce que dit Blackstone au sujet de sa division des
rights. Pourachever de démontrer queles termes droits
civils, dans le paragraphe 18, ne peuvent avoir la significa-..
tion étendue qu'on veut leur donner, il suffit de rappeler
que la banqueroute et la faillite, les brevets d’'invention
et de découverte, les droits d’aunteurs, le mariage et le
divorce et beaucoup d’autres sujets qui, sans nul doute,
sont compris dans les termes génériques de droits civils,
sont cependant exclusivement du ressort du parlement
fédéral.

I1 serait donc plus correct de dire, que le pouvoir
législatif au sujet des droits civils a été partagé entre
le parlement fédéral et les législatures, que de con-
clure qu’il est en entier du domaine exclusif de ces
derniéres. Je ne puis pour ces raisons voir dans le
paragraphe 13 d’obstacles a I'exercice de la juridiction

‘assumée par le parlement fédéral.

(1) L. R. 2 App. Cases 268,
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Le paragraphe 14 concernant I'organisation des tribu-
naux et la procédure n’a pas non plus l'effet d’enlever
au parlement fédéral toute juridiction sur les tribunaux
provinciaux. ‘

L’on a comparé la position des provinces dans la Con-
fédération Canadienne & celle des Etats dans 1'Union
Américaine, pour en conclure que les provinces ont
une indépendance aussi compléte que celle des Etats,
et que le gouvernement fédéral ne peut exercer aucun
pouvoir quelconque sur les tribunaux provinciaux, pas
plus que ne pourrait le faire le Congrés aux Etats-Unis
a I'égard des tribunaux d’Etats. §'il yasouas beaucoup
de rapports analogie entre les deux constitutions, il n'y
en a certainement aucune dans le mode adopté pour la

distribution du pouvoir législatif. Dansla constitution

américaine, on a adopté a cet égard un principe tout
a fait opposé & celui qui a été suivi dans l'acte de
IA. B. N.

Les Etats en consentant 3 entrer dans 1'Union Amé-
ricaine, ont conservé leur position d’Etats souverains
et indépendants, sous la déduction seulement des pou-
voirs qu’ils ont spécialement délégués an Congrés. On
a fait ici précisément I'inverse. Le parlement impérial,
qui a organisé 1'état de chose actuel, a jugé a propos de
ne donner aux provinces que des attributions définies
et limitées, laissant au gouvernement fédéral, moins les
attributions réservées, I'exercice de tous les pouvoirs de
la souveraineté compatibles avec ’état colonial. Ceci
est évident d’aprés la sec. 91.

En effet, & part du pouvoir exclusif sur les sujets
mentionnés dans les 29 paragraphes de l'article 91, le
gouvernement fédéral est en outre revétu d'une autorité
souveraine sur tout ce qui n’a pas été spécialement
abandonné aux législatures. Le commencement de
Tarticle s'exprime ainsi sur ce sujet: Il sera loisible &
“]a Reine, de I'avis et du consentement du Sénat et de
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“la Chambre des Communes, de faire des lois pour la
“ paix, l'ordre et le bon gouvernement du Canada, rela-
“tivement & toutes les matiéres ne tombant pas dans les
“ catégories de sujets par le présent acte exclusivement
“agsignés aux législatures des provinces; mais pour
“plus de garantie, sans toutefois restreindrela généralité
“ des termes ci-haut employés dans cette section, il est
“par le présent déclaré que (nonobstant toute disposi-
“ tion contraire énoncée dans le présent acte) 'autorité
“législative exclusive du parlement du Canada s’étend
“3 toutes les matiéres tombant dans les catégories de
“sujets ci-dessous énumérés.” (Suivent les 29 paragra-

‘phes énongant ces divers sujets.)

Il est évident d’aprés ce texte que les attributions du
parlement fédéral sont de deux sortes, les unes définies
et énumérées dans les 29 paragraphes, les autres indé-
finies et consistant dans le pouvoir de faire des lois
pour la paix, I'ordre et le bon gouvernement du Canada,
et n’ayant pas d’autres limites ou restrictions que celles -
contenues dans les 16 paragraphes de l'article 92.

Comme il n’était guare possible de faire une énumé-
ration compléte de tous les pouvoirs et, sans doute, pour
parer & de graves inconvénients, on s'est servi dans la
rédaction de notre constitution, comme dans celle des
Etats-Unis, d'un langage général contenant en principe
les pouvoirs conférés, laissant a la légis'ation future la
tache d’en compléter les détails. Pour linterprétation
de cet article on peut faire application des observations
suivantes (1):

In the opinion which was delivered, the Court observed that the
constitulion unavoidably dealt in general language, and did not enter
nto a minute specification of powers, or declare the means by
which those powers were to be carried into execution. This would
have been a perilous and difficult, if not an impracticable task; and

the constitution left it to Congress, from time to time, to adopt its
own means to effectuate legitimate objects, and to mould and model -

(1) 1 Kent’s Comm : p. 389
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the exercise of its powers, as its own wisdom and the public interest
would require. .

Mais le langage de D'article 91, si général qu’il soit,
est amplement suffisant pour conférer le pouvoir qui a
été exercé, 4 moins qu'on ne prouve qu’en cela il a été

commis une infraction aux attributions spéciales des
provinces.

Mais, bien au contraire, il est admis de toute part que
le sujet qui fait la matiére de la loi attaquée n’est pas
de la compétence des législatures. D’aprés la nature
du sujet, comme d’aprés la disposition contenue dansla
sec. 41, toute juridiction est interdite aux législatures
concernant les contestations d’élections fédérales. Ainsi
Pargument basé sur le fait que les législatures ont le
pouvoir exclusif de régler la procédure ne peut avoir
aucune valeur en face de la sec. 41 qui confére spéciale-
ment au parlement fédéral le droit non-seulement de
statuer sur les contestations d’élections, mais encore
celui d’en régler les procédures, et les procédures y inci-
dentes, dit cet article. Aucune législature ne pouvant
émettre la prétention de régler la procédure a cet égard,
il n’y a donc pas eu dans ce cas usurpation de pouvoirs
par la loi en question. Ce poini me semble si claire-
ment établi par le texte de la section que je ne le crois
pas susceptible d’étre mis en doute.

Indépendamment de la sec. 91, suffisante suivant
moi, pour justifier la passation de la loi attaquée, il y a
encore la sec. 129 qui donne en termes formels au géu-
vernement fédéral les pouvoirs les plus étendus sur les
tribunaux en existence, savoir, ceux de les révoguer,
abolir ou modifier.

Sec. 129, Sauf toute disposition contraire prescrite par le présent
acte, toutes les lois en force en Canada, dans la Nouvelle-Ecosse ou
le Nouveau-Brunswick, lors de 'union, tous les tribunaux de juridic-
tion civile et criminelle, toutes les commissions, pouvoirs et autorités
ayant force légale, et tous les officiers judiciaires, administratifs et
ministériels en existence dans les provinces & I'époque de Yunion
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. continueront d’exister dans los provinces d’Ontario, de Québec, dela

Nouvelle-Ecosse et du Nouveau-Brunswick respectivement, comme
si Punion n’avait pas eu lieu ; mais ils pourront, néanmoins, (sauf les
cas prévus par des actes du parlement de la Grande-Bretagne ou
du parlement du Royaume-Uni de la Grande-Bretagne et d’Irlande,
étre révoqués, abolis ou modifiés par le parlement du Canada, ou par
1a législature de la province respective, conformément & 'autorité du
parlement ou de cette 1égislature, en vertu du présent acte.

Pouvait-on employer un langage plus fort et plus
complet pour donner juridiction sur ces tribunaux ?
Je ne le pense pas. Leffet de cette section, a laquelle
ils doivent leur existence actuelle, est évidemment de
les soumettre au pouvoir législatif du gouvernemen-
fédéral tout aussi bien, il -est vrai, qu'a celui du gout
vernement local, et de les rendre de fait, communs &
ces deux gouvernements pour Padministration des lois
par eux adoptées dans les limites de leurs pouvoirs
respectifs.

Puisqu’ils sont sujets & la condition de pouvoir
étre révoqués, abolis ou modifiés par I'un ou lautre
de ces gouvernements, ces tribunaux ne sont donc
pas, comme on l'a affirmé si positivement, assujétis
uniquement a l'autorité des législatures locales. Les
termes de cette section ne permettent pas de doute
sur le pouvoir du parlement fédéral d’imposer de
nouveaux devoirs aux juges et aux tribunaux, puis-
qu'il a le pouvoir de les révoquer, abolir, ou modifier,
“ conformément o Uautorité du parlement en vertu du
présent acte.” C'est sans doute a cause du pouvoir ainsi
réservé qu'on a attribué au gouvernement fédéral par
les sections 96 et 106 la nomination des juges et le
paiement de leur salaire, 8’ils eussent dii étre au service
exclusif des gouvernements locaux on aurait laissé &
ceux-ci le choix et le paiement du salaire d’officiers
auxquels le gouvernement fédéral ne pouvait imposer
aucun devoir.

Ainsi chaque fois que le parlement fédéral passe une
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loi sur un sujet qui est de sa compétence, imposant aux
juges ou aux cours de nouveaux devoirs, il exerce le
pouvoir quil a par cette section de modifier les tribu-
naux, et cette loi doit recevoir son exécution tout aussi
bien que celles des gouvernements locaux, dont les
pouvoirs sur les tribunaux, en vertude cette section, ne
different point de ceux du parlement, i I’exception seu-
lement que chacun d’eux ne peut les exercer que dans les
limites de ses attributions spéciales. Ils sont enfin les
tribunaux de Sa Majesté chargés de faire exécuter toutes
les lois anxquelles elle a donné sa sanction en vertu de
la nouvelle constitution. :

La Cour Supérieure de la province de Québec, dési-
gnée dans la loi en question comme l'une de celles
auxquelles la juridiction contestée est conférée, étant
en existence lors de la Confédération est en conséquence
devenue comme toutes les autres, sujette & subir les mo-
difications que le gouvernement fédéral pourrait juger

. convenable de lui imposer. En serait-il de méme &
I’égard d’une cour créée depuis 2 C’est une autre ques-
tion ; et comme elle ne peut pas étre soulevée dans cette
cause, je ne crois pas devoir m’en occuper.

Partant du point de vue que j'ai adopté, il ne m’a

as semblé nécessaire non plus de m’occuper de la
P

" question, de savoir si, en outre des dispositions de
Tacte de 'Amérique Britannique du Nord, les cours
de premiére instance n’ont pas, comme attribution inhé-
rente a leur constitution, une juridiction suffisante
pour décider des contestations d’élections dans le cas
ot le parlement, au lien d’adopter la loi actuelle, eut
simplement renoncé & l’exercice de sa juridiction ex-
clusive sur ce sujet. J’ai limité mes observations a la
seule question de savoir s'il n’a pas de fait le pouvoir
de conférer cette juridiction aux cours provinciales.
Trouvant dans les dispositions de l'acte de I’Amérique
Britannique du Nord, citées plus haut, une compléte
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justification du pouvoir exercé, je n’ai pas cru devoir
aller plus loin. - -

De ce qui précéde, je conclus: lo. que les paragra-
phes 13 et 14 de la section 92 n’ont pas I'effet d’enlever
au parlement fédéral la juridiction qu’il a exercée en
adoptant la loi en question; 20. que les pouvoirs géné-
raux de la section 91 et ceux de la section 41 sont
suffisants pour ‘autoriser cette législation ; 80. que la
section 129 lui donne le droit de faire exécuter par les
cours provinciales la loi dont il s’agit, aussi bien que
toutes les autres lois fédérales adoptées dans les limites
de ses attributions.

. [TRANSLATED.]
FourNiER, J. :(—

The sole question submitted by the present appeal is,
whether the Federal Parliament had the power to pass
the Oontroverted Elections Act of 1874.

This question, the importance of which it is impos-
sible to exaggerate, has been very learnedly discussed,
and decided in different ways by the several
Provincial Courts before whom it has been raised.

The reasons given on both sides are set out with the
greatest fulness, and are certainly worthy of every pos-
sible consideration ; but, after the thorough review of
them by the Chief Justice, there would be no advantage
in giving another summary of them here. For this
reason I shall content myself with giving briefly the
principal reasons which have made me adopt the same
conclusion as that of my honorable colleagues.

It wasin 1878 that the Federal Parliament, exercising,
for the first time, the power conferred on it by the 41st
section of the British North America Actto legislate
on the subject of contested elections, adopted and estab-
lished by Statute 36 Vic,, c. 28, the principle of referring
to the judicial power the decision of contested elections,
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which, until then, had been decided by the Houses of
Parliament, or their committees, to the exclusion of
the ordinary tribunals. The law, the legality of
which is attacked in this case, although it has revoked
the first statute, retains the principle of reference to
the judicial power, as well as a large number of its
other provisions.

Several of the honorable judges called on to decide
this question have entered into a very detailed critical
examination of the principal provisions of these two
laws, in order to prove that the first (that of 1873) was
constitutional in creating a special Election Court, in
virtue of Article 101 of the British North America Act,
while the second is unconstitutional, in assuming the
power to extend the jurisdiction of certain Provincial
Courts to the decision of contested elections, a subject
matter with which they were not before competent to
deal.

I do not think it necessary to enter into an examin-
ation of the reasons brought forward to establish this
distinction; mnor into an examination of this other
question, namely, whether the Act of 1874 did not
constitute, as did that of 1873, a Federal Court, and,
in consequence thereof, the law being wulira vires of

the power given to the Federal Parliament by sec.
101, of creating additional tribunals, should be
declared constitutional. :

It is sufficient for me to say that, if the proposition
that the Federal Government cannot impose new
duties on the courts and judges existing at the time of
Confederation is coirect, these two Acts are open to the
same objections, for in both, the provincial tribunals
and the personne! which compose them, have the per-
formance of new duties devolved on them. It matters
little, for the decision of the real issue raised in this

discussion, whether the new judicial duties have been
4
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imposed on judges and on courts in one case, as has
been done by the Act of 1878, under the denomination
of an Election Court, or whether, in the other case, such
duties have been imposed, as has been done by the Act
of 1874, on provincial courts and cn judges under the
names by which they are designated in the provincial
laws which have given them existence. The question,
nevertheless, remains the same, for whether the judges
are taken collectively as a court, or in their quality of in-
dividual members of the court, it always comes back to
the question as to whether the Federal Parliament had
the power to impose upon them new duties.

Thus, the question seems to me to be reduced
simply to one whether the Federal Parliament has the
power, which has been so emphatically and energeti-
cally denied to it by some honorable judges, whose
opinion I greatly respect, to impose new duties on pro-
vincial judges and tribunals, and even to extend their
jurisdiction, if necessary. I regret to be obliged to say
that on this subject I entertain an opinion diametrically
opposed to theirs. |

IfIdo not hesitate to make this declaration it is because
a still larger number of honorable judges have adopted
this view, which, besides, seems to me in accord with
the spirit and letter of the constitution.

If the proposition which I have above laid down be
not correct, it necessarily follows that the authors of
Confederation have omitted to create, for the execution
of federal laws, a judicial power co-existing with the
new order of things.

The preamble of the British North America Act indi-
cates, however, that their first duty was to endow the
federal union of the Provinces with a constitution
based on the same principles as that of the United
Kingdom. One of the essential elements of the British
Constitution, as of every regular government, is the
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creation of a judicial power, such power and the legis-
lative and executive powers forming the three indis-
pensable elements of every government. Have they
committed a mistake of such a very grave nature as
never to have thought of the creation of a judicial
power? In the opinion of some, this strange omis-
sion was made, and thus there existed between the
1st of July, 1867, when the British North America Act
came into foree, and thc meeting of the Federal Parlia-
ment, m November, 1867, an interregnum of four
months, during which time there could not be found
a single tribunal competent to execute the federal laws.

Notwithstanding this, from the moment the new con-
stitution came into force, the Federal Government
became proprietor of all the public properties enumer-
ated in Schedule 8 of the British North America Act, at
the same time that it became charged with the execu-
tion of the laws relating to customs and excise, and, by
the 41st section, of the electoral laws which remained
in force. It would have found itself, therefore, during
such interregnum, under the impossibility either of
protecting its properties or of collecting its revenues,
recourse to the Provincial Courts being forbidden.

But this argument is answered by alleging that such
a great mistake has not been committed ; that, on the
contrary, by section 101, the Government of Canada
is invested with the power of creating a Court of
Appeal and additional tribunals for the better adminis-
tration of its laws ; that ample powers in this respect
were given to it, preciselv because the exclusive power
of organizing tribunals for the Provinces was reserved
to the Legislatures, and that thus the two governments
have each their peculiar and exclusive rights of creating
tribunals.

In my opinion section 101 does not justify this con-

clusion. Itdoes notin terms establish a judicial power;
4

51
1879

A a4
VALIN
.
LaNeLOIS.



52
1879
Vauw

v.
Lawgrors.

SUPREME COURT OF CANADA. [VOL.IIL

it only gives the right to establish, as circumstances
and requirements might demand, a Court of Appeal
and additional tribunals for the better execution of
the laws. According to the terms of this section
there were tribunals already existing for the
execution of federal laws, since this power is given
to be exercised only “from time to time,”” in the words
of the section, that is to say, in the event of the existing
tribunals becoming, for any reason, incapable of execut-
ing the federal laws. If this section was not intended
to recognize the existence of a federal judicial power, it
would have been differently drawn—it would have been
just as easy to have directed the immediate creation of
a court of appeal, or of any other tribunal, as to have '
allowed their creation at some future time. If this was
not done, it was, doubtless, because the judicial power,
whose existence was preserved by sec. 129, was recog-
nized as being still sufficient for the requirements of
the country for a long time, and the power to create
new tribunals was prudently left to be exercised in the
future according to circumstances. Certainly sec. 101,
which gives only an optional power, cannot be re-
lied on to prove that the authors of Confederation
created a judicial power suitable to the immediate
needs of Confederation. - It is by other sections that a
judicial organization has been effectively established
and completed, in such a manner as to come into exist-
ence at the same time as the constitutional act itself.

This organization depends upon various provisions
of the British North America Act, to which I shall
allude, after having mentioned those on which reliance
is most strongly placed for contesting its existence.

The opponents of the constitutionality of the law in
question found their principal arguments on sub-sections
18 and 14 of section 92, giving to the legislatures exclu-
sive jurisdiction over “ property and civil rights in the

—
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province,” and “the administration of justice in the
province,” including the constitution, maintenanee and
organization of provineial courts, both of civil and crim-
inal jurisdiction, and including procedure in civil mat-
ters in those courts. :

T admit, without hesitation, the exclusive control of

the legislatures over these two classes of subjects. To
them alone belongs, without doubt, the right of regu-
lating civil rights in the province, as well as the organ-
ization of courts of justice for . the province, and the
Federal Parliament would certainly exceed its power
if it were to legislate on these matters for the province.
But does it necessarily follow that the latter has no
jurisdiction over civil rights which concern only the
Dominion in general, as well as over the organization
and maintenance of courts in so far as the Dominion is
interested 2 Do these two paragraphs contain an abso-
lute exclusion of all jurisdiction in the Dominion Parlia-
ment? Idonot think so. It seems to me, on the con-
trary, that these very terms are opposed to an inter-
pretation so restricted. In fact, the words “in the
province,” following the enumeration of the powers
given over civil rights, and the organization ef courts,
effectually confine the exercise of these powers to the
limits of the Province, but do not go so far as to exclude
the exercise by the Federal Parliament of a similar
jurisdiction over the different classes of civil rights
which are confided to it. Nothing is clearer nor more
certain than that the legislatures have not a complete
jurisdiction over civil rights. If such were the case
the term “ civil rights,” comprehending, in opposition
to the criminal law (droit criminel), all the rights which
a subject can enjoy, it would follow that the provinces
would have an unlimited jurisdiction, over everything
not belonging to the criminal law. The distinction
which some have wished to make between civil rights
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and political rights is not founded on any positive
authority. The term “political rights” has not in
English jurisprudence (droit anglais) a technical mean-
ing established either by law or by judicial decisions.
To express the same idea, Blackstone uses, indif-
ferently, the words ‘“civil liberty ” or “political
liberty.” His subdivision of rights into four classes
was for no other reason than to facilitate the discussion
of them ; as he putsit: “in order to consider them with
any tolerable ease and perspecuity it will be necessary
to distribute them methodically under proper heads.”
Neither has the decision of the Privy Council in the
cause of Landry v. Théberge (1) established, as is pre-
tended, a distinction between civil rights and political
rights. Lord Cairns says, in speaking of the two laws
of Quebec, relating to contested elections, that their
object was not to provide for the decision of “mere
ordinary civil rights,” and he describes also this legis-
lation as “ extremely peculiar,” but he does not say that
its object was to legislate on political rights as a subject
distinct from civil rights. He does not even make use
of the words “ political rights ” in his judgment. The
language which he makes use of on the subject is in
conformity with what Blackstone says on the subject of
the division of rights. To show conclusively that the
term “ civil rights,” in sub-section 18, cannot have the
extensive meaning which it is desired to give it, it is
sufficient to recall to mind that bankruptcy and insol-
vency, patents of invention and discovery, the rights of
authors, marriage and divorce, and many other subjects,
which, without any doubt, are comprised in the gen-
eral term “civil rights,” are, notwithstanding,exclusively

within the jurisdiction of the Federal Parliament.
It would, therefore, be more correct to say that the
legislative power over the subject of “ civil rights ” has
(1) L.R. 2 App. cases 268. ’
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been divided between the Federal Parliament and the
legislatures, than to conclude that it is wholly within
the exclusive domain of the latter. I cannot, for these
reasons, see in sub-section 13, obstacles to the exercise
of the jurisdiction assumed by the Federal Parliament.

Nor has sub-section 14, concerning the organization
of courts and procedure, the effect of depriving the
Federal Parliament of all jurisdiction over provincial
Courts.

The position of the provinces in the Canadian Con-
federation has been compared with that of the United
States in the American Union, in order to draw there-
from the conclusion that the provinces have an inde-
pendence as complete as that of the Stafes, and that the
Federal Government cannot exercise any right what-
ever over Provincial Courts, any more than could the
Congress of the United States, with respect to the courts
of the States. If there be, in many respects, an analogy
between the two countries, there is certainly none
whatever in the mode adopted for the distribution of
the legislative power. In the American Constitution a
principle altogether opposed to that which has been
followed in the British North America Act has been
adopted. The Stafes, in consenting to enter the Ameri-
can Union, preserved their position of sovereign and
independent States, under the limitation only of the
powers specially delegated to Congress. Here precisely
the reverse has been done. The Imperial Parliament,
which has created the existing state of things, has
judged it right to give to the provinces only defined
and limited powers, leaving to the Federal Government,
after deducting the powers thus reserved, the exercise
of all. the powers of sovereignty compatible with the
Oolonial state. This is evident from section 91. In
fact, besides the exclusive power over the subjects men-
tioned in the 29th sub-section of section 91, the Federal
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Government is, in addition, invested with a sovereign
authority over everything which has not been specially
ceded to the legislatures. The beginning of the section
expresses itself thus on the subject:

It shall be lawful for the Queen, by and with the advice and consent
of the Senate and House of Commons, to malke laws for the peace,
order and good government of Canada, in relation to all matters not
coming within the classes of subjects by this Act assigned exclusively
to the legislatures of the provinces, and for greater certainty, but not
80 as to restrict the generality of the foregoing terms of this section,
it is hereby declared, that (notwithstanding anything in this Act)
the exclusive legislative authority of the Parliament of Canada ex-
tends to all matters coming within the classes of subjects next here-
in after enumerated.

(Then follew the 29 sub-sections setting forth the
different subjects.)

It is evident, according to this section, that the powers
of the Federal Parliament are of two kinds, the one
defined and enumerated in the 29 sub-sections, the other
undefined and consisting of the power to make laws
for the peace, order and good government of Canada,
and having no other limits or restrictions than those
contained in the 16 sub-sections of section 92.

As it was scarcely possible to make a complete
enumeration of all the powers, and, no doubt, to avoid
grave inconveniences, use was made in drawing our
Constitution, as in that of the United States, of general
language, containing in principle the conferred powers,
leaving to future legislation the task of completing the
details. To interpret this section the following observa-
tions can be applied :—

In the opinion which was delivered, the court observed that the
Constitution unavoidably dealt in general language, and did not enter
into a minute specification of powers, or declare the means by which
those powers were to be carried into execution. This would have
been a perilous and difficult, if not an impracticable task; and the

Constitution left it to Congress, from time to time, to adopt its own
means to effectuate legitimate objects, and to mould and model the
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exercige of its powers as its own wisdom and the public interest

'

would require (1). \

But the language of section 91, general though it may
be, is amply sufficient to confer the power which has
been exercised ; at any rate, in the absence of proof that
in doing so there has been committed an infringement -
on the special powers of the provinces. But, on the
contrary, it is admitted on all sides that the subject
matter of the law which is attacked is not within the
jurisdiction of the legislatures. From the nature of the
subject, as well as by the provisions of sec. 41, all juris-
diction over contested federal elections is denied to the
legislatures. Thus the argument based on the fact that
the legislatures have the exclusive power of regulating
procedure can have no weight in face of sec. 41, which
confers specially on the Federal Parliament the right
riot only to legislate respecting contested elections, but,
in addition, that of regulating their procedure, “ and
proceedings incident thereto,” says the section. No
legislature being able to set up the pretension of a right
to regulate the procedure with respect to this matter,
three is then in this case no usurpation of powers by
the law in question. This point seems to me so clearly
established by the wording of the section that I do not
believe it susceptible of doubt.

Independently of section 41, sufficient, in my opinion,
to justify the passing of the law which has been called
in question, there is, besides, section 129, which gives
in formal terms to the Federal Government the most
extensive powers over the courts in existence, namely,
those of repealing, abolishing or altering them.

Except as otherwise provided by this Act, all laws in force in
Canada, Nova Scotia or New Brunswick at the union, and all courts
of civil and criminal jurisdiction, and all legal commissions, powers
and authorities, and all officers, judicial, administrative and minis-_

(1) 1 Kent’s Com. p. 389.
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terial, existing therein at the union, shall continue in Oniario,
Quebee, Nova Scotia and New Brunswick, respectively, as if the union
had not been made ; subject, nevertheless,(except withrespect to such
as are reached by, or exist under Acts of the Parliament of Great
Britain, or of the Parliament of the United Kingdom of G'reat Britain
and Ireland) to be repealed, abolished or altered by the Parliament
of Canada, or by the legislature of the respective Province, according
to the authority of the Parliament, or of that legislature under this
Act. ’
Could stronger or fuller language be used to give
jurisdiction over these courts ? I think not. The effect
of this section, to which they owe their very existence,
is evidently to place them under the legislative power
of the Federal Government as well as, it is true, under
that of the Local Government, and to make them, in
fact, common to both these governments for the adminis-
tration of the laws adopted by them within the limits of

their respective powers.

Since they are subject to the condition of being re-
pealed, abolished or altered by either of these govern-
ments, these courts are not, therefore, as has been
asserted so positively, subject solely to the authority of
the Local Legislatures. The terms of this section leave
no doubt as to the power of the Federal Government to
impose new duties on the judges and courts, since it
has the power of repealing, abolishing, or altering them
“according to the authority of the Parliament.........
under this Act.” It is, no doubt, on account of this
reserved authority that the Federal Government was
given by sections 96 and 100 the appointment of the
judges, and was charged with the payment of their
salaries. If they were to remain under the exclusive
control of the Local Legislatures, and not subject to the
performance of any duties which might be imposed by
the Dominion Parliament, their appointment and the
payment of their salary would most likely have been
left to the Local Government.
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Thus each time the Federal Parliament passes a law
on a matter within its jurisdiction, imposing on the
judges or on the courts new duties, it exercises the
power given it by this section of altering the courts,

and this law should beexecuted as fully as those of the

local governments, whose powers over the courts, in
virtue of this section, do not differ from those of Parlia-
ment, with the sole exception that each of them can
exercise these powers only within the limits of its
special powers (attributions spéciales). The Courts are,
in fine, the tribunals of Her Majesty, charged with the
execution of all the laws to which she has given her
sanction in virtue of the new Constitution.

The Superior Court of the Province of Quebec,
designated in the law in question as one of those on
which the contested jurisdiction is conferred, being in
existence at the time of Confederation, became, in con-
sequence, like all the others, liable to undergo the alter-
ations which the Federal Government might think

" right to impose on it. Would it be the same with
respect to a court created since? That is another
question, and as it cannot be raised in this cause, I do
not think it necessary to consider it. Nor, taking the
view which I have adopted, has it seemed to me neces-
sary to consider the question whether, outside of the
provisions of the British North America Act, the courts
of original jurisdiction have not, as an inherent element
of their Constitution, sufficient jurisdiction to decide

" contested elections in the event of Parliament, instead

of adopting the existing law, having simply abandoned
the exercise of its exclusive jurisdiction over this sub-
ject. 1 have limited my observations to the sole ques-
tion as to whether it had not, in fact, the power to con-
fer this jurisdiction on provincial courts. Finding in
the provisions of the British North America Act, above

59
1879

Lo o
VaLw
.
LaNarLoIs.



60
1879
VaLn

V.
Laxarois.

SUPREME COURT OF CANADA. [VOL. IIL

cited, a complete justification of the power exercised,
I have not thought it necessary to go further.

From what precedes, I draw these conclusions :
1st. That paragraphs 13 and 14 of section 92 have not
the effect of depriving the Federal Parliament of the
jurisdiction which it has exercised in adopting the law
in'question. 2nd. That the general powers of section
91.and those of section 41 are sufficient to authorize this
legislation. 8rd. That section 129 gives it the right
to require the provincial courts to execute the law in
question, as well as the other federal laws adopted
within the limits of its powers.

HENRY, J:

The determination of the issue raised by the pre-
liminary objection in this case, to the authority of the
learned judge who presided at the trial of the petition,
touching and questioning, as it does, the power of the
Parliament of Canada to pass the act under which that
trial was being had, being most important, demanded
and has received my most diligent study and consider-
ation. I have carefully read and weighed all the judg-
ments upon the subject delivered in Ontario, Quebecand
New Brunswick, as well as the several statutes bearing
upon it, and will endeavor, brieﬂy, to give the conclu-

" sion at which I have arrived.

After mature consideration of the legitimate sources
from which the power to try the merits of an election
petition against the return of a Member of the House
of Commons, which is now questioned, is derived, I have
arrived at the conclusion that much has been written,
many arguments used, positions taken, and theories
advanced that are wholly unnecessary.

Arguinents have been advanced from premises which
do not exist, the determination of which cannot affect
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those that do, and upon which latter alone we are bound
to decide. Some learned judges contend for the exist-
ence of an inherent powerin Imperial and Provincial
Courts to try such petitions, and that that
power always existed though in a latent -condi-
tion; being controlled in Ergland by the
assertion of -the House of Commons of its
exclusive jurisdiction which, by degrees, became uni-
versally acknowledged as the law of the land, as being
within the law and custom of Parliament; and, in the
several Provinces of the Dominion, by the assumption
of a similar jurisdiction, and by statutes at different
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times passed. That, so existing, but its exercise pre-

vented, it would assert itself at any moment when the
controlling power was removed by legislative enact-
ment. By other learned judges the correctness of this
theory is disputed, and lengthy and exhaustive argu-
ments are advanced to establish the position that such
a jurisdiction or power never existed. I do not think
the settlement of that controversy at all necessary in
the present case. In considering the issme before us
we are not driven to draw analogies in regard to the
courts in England, and those of thé several united
Provinces, when we have sufficient otherwise upon
which to base our judgment. It will be sufficient for
us, and I think we are bound, to rest it on the statutes
immediately applicable to the issue before us.

We have, in the united Provinces, a written consti-
tution embraced in the Imperial Statute, passed in 1867,
for the object of uniting them. That statute contains
the germs and distribution of the legislative functions
and powers to be exercised in the general Parliament
and the Provincial Legislatures, and to it we are irresis-
tibly turned for guidance and direction.

In framing that Act, one of the first considerations
would be, and no doubt was, to prevent, if possible,
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1879 conflict in legislation, as between the general and local

Vamx  legislatures; but no one can read it without seeing, from

TLuvocom, the necessarily peculiar distribution of the legislative

——  powers, the difficulty of doing so. The present case is

a proof of it, as appears by the antagonistic judgments

given in relation to the question at issue. I cannot

better exhibit the difficulty just referred to, and the

opportunity offered by the necessarily peculiar provis-

ions for the distribution of legislative powers to raise a

question of conflict, than by a reference to the matter of

“civil rights.” I need not define here what may be

included by that comprehensive term. It is sufficient

. -for my present purpose to claim that a large portion of

the “civil rights” are, legitimately and without ques-

tion, affected,controlled and guarded by Dominion legis-

lation, which interferes with and excludes local legisla-

tion on many branches of “civil rights,” although by

the distribution of legislative powers “ civil rights in

the Province ” is, by sub.-sec. 14 of section 92, awarded
specially to the Local Legislatures.

There is but a small minority of the subjects given
expressly to the Dominion Parliament that do not affect
“civil rights within the Province,” and its whole leg-
islation in respect of them is clearly an authorized in-
vasion of the powers of local legislation conferred by
the general term *civil rights in the Province.” The
whole purview of the act, with a proper consideration
of its objects, is evidence of its policy to limit local leg-
islation to those “civil rights in the Province,” not
included specially or otherwise in the powers given to
the Dominion Parliament.

In the construction of one part of the Aect, it is not
less our duty than our privilege to take into considera-
tion every part of it, and when an apparent conflict is
presented, we are bound to give weight to arguments
drawn from a due appreciation of the objects which
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are apparent on the face of it, and, if possible, so to con-
strue it as to give effect to all its provisions, and not so
as to leave, unnecessarily, some of them inoperative.

The opening clause of section 91 of the British North
America Act, 186%, provides that : “ It shall be lawful
¢ for the Queen, by and with the advice and consent of
¢“the Senate and House of Commons,to make laws for the
“ peace; order and good government of Canada, in rela-
“{jon to all matters not coming within the classes of
“gsubjects by this Act assigned exclusively to the Legis-
“latures of the Provinces.” This is followed by a de-
claration that the annexed statement of powers should
not restrict the general provision of the clause.

Had there been no limitation in this clause, the power
. “to make laws for the peace, order and good govern-
“ment of Canada” would have embraced every subject
of legislation that could be presented, but there being
. a limitation, it is necessary to ascertain the nature
and extent of it. It withholds from Parliament the
right to legislate “ in regard to matters coming within
the classes of subjects by this Act assigned exclusively to
the legislatures of the Provinces.” It will be observed
that the words of this clause “by this Act” do not
refer us specifically to section 92 or its provisions, but
genérally to the Act, to ascertain what is “ exclusively”
awarded to the Local Legislatures. 'We must look at the
whole Act, and apply the result as the proper deduction
fromy the otherwise comprehensive and unlimited
powers given by the clause to the Parliament of
Canada.

Taking, then, the Act, and considering it in all its
objects and bearings, what are the necessary deduc-
tions to be made for those matters ezclusively given by
it to the Local Legislatures —for it is only such as have
been so exclusively given that form the exception.

Sub-section 13 of section 92 gives to the Local
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Legislatures the exclusive right to legislate in regard
o “Property and civil rights in the Province,” and
sub-section 14 “The administration of justice in the
“Province,” including *the Constitution, maintenance
“and organization of Provincial Courts, both of civil
“and criminal jurisdiction, and including procedure in
“ civil matters in those courts.” '

‘What, then, does the term civil rights ¢% the Province
include. This, I take it, would, if not controlled and
limited by other provisions of the Act, include every
question of civil rights arising between individuals in
each Province, but no one could reasonably contend
that legislation on the subjects of “The regulation of
trade and commerce,” Navigation and shipping,” Bills
of exchange,” “ Weights and Measures,” * Interest,”
“Legal tender,” “Bankruptcy and insolvency,” and
many others, including “ Marriage and divorce,” by
the local authorities, would not, taking the whole Act,
be wultra wvires, although otherwise coming within the
scope and comprehension of the provision “ Civil rights
within the Province.”

Legislation by the Dominion Parliament on such
subjects is legitimate and binding, and the Provincial
Courts are bound to determine the “civil rights of par- -
ties” in the Province solely by it. I make these
references to explain why, in my view, we should not
construe the first clause of sec. 91, merely by sub-
sections 13 and 14 of section 92, but by the Whole
purview and object of the Act.

Being so guided, what are the local legislative
powers under sections 18 and 14? Deducting the
indirect and incidental powers of legislation given by
the Act to Parliament, the Local Legislatures have the
exclusive right to legislate only in regard to- the
remainder. The question here, then, is, to which of the
two Legislatures is given the power of legislating as to
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the trial of contested elections? In reply, let me say
that that subject is not only given to Parliament, but
excluded from the powers of the Local Legislatures.
It is a subject, therefore, the latter cannot touch. It is
not questioned but that Parliament has the power of
dealing generally with the whole subject. It has that,
not only under the provisions of the first clause of
section 91, before cited, but by section 129 of the Im-
perial Act, which provides for the continuance of all
laws, etc., existing at the union, “ subject, nevertheless,
* % % % to be repealed, abolished or altered by
the Parliament of Canada, or by the Legislature of the
respective Provinces, according to the authority of the
Parliament, or of that Legislature under this Act.”

By the terms of the clause just cited, all laws were
continued in force, but in regard to the trial of contested
_elections to the House of Commons there was no statu-
tory provision applicable, although such had previously
- existed in the several united Provinces. The first pre-
amble to the Actisasfollows: “ Whereas, the Provinces
“ of Canada, Nova Scotia and New Brunswick have ex-
“ pressed their desire to be federally united into one
“ Dominion under the Crown of the United Kingdom
“of Great Britain and Ireland, with a constitution
“ similar in principle to that of the United Kingdom ;”
and the third preamble alleges the expediency of pro-
viding for “the constitution of the legislative authority
“ in the Dominion.” The conclusion is irresistible, from
the suggestions contained in the preambles just re-
ferred to, and from the whole scope and meaning of
the Act, that it was intended to leave no subject re-
quiring legislation unprovided for; and that in the
powers given all should be included ; and, in the dis-
tribution, either Parliament or the Local Legislatures
should deal with every subject. This consideration is

5
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1879 of value when dealing with the present and other cases

N~

Vaux of a similar kind.
LAN:]}.LOIS. The question here is, however, not strictly one

—— of a conflict of legislation, for, as to it, the Parlia-
ment alone has legislated; nor is it claimed, that -
with reference to .the subject-matter in question, any
Local Legislature could deal ; nor, in reference to the
general subject, that any legislative prerogative of the
Local Legislatures has been invaded. The right of the -
Parliament 10 deal with the general subject of the trial
of contested elections is admitted ; but it is objected,
that in so dealing with it as to give to the Provinecial
Courts power to try them, and in framing the proce-
dure, it has trenched on the prerogatives of the Local
Legislatures to which were committed the right to deal
with “civil rights in the Province,” and “the ad-
“ministration of justiceé in the Province, including the
“constitution, maintenance and organization of Pro-
“ vincial Courts.”

To determine the point it becomes necessary, first, to
ascertain the true meaning of the two sub-sections 13
and 14. .

Tirst, then, as to “civil rights.” We are told in
some of the judgments to which I have referred that
the rights involved in contested elections are not
eivil but political ones, and a judgment of the Privy
Council is cited in support of that doctrine.

The answer I give to that proposition is that, although
in France, in the United States and other countries,
political rights are, in some regards, looked upon as
differing from ordinary civil rights, there is no such
distinction ordained in Englard, where “civil rights”
covers and includes those which the learned judges
call political only. T have read the judgment of the
Privy Council referred to, and can find in it no warrant
for the allegation made in regard to it. *Political”
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rights are not mentioned as such, but the judgment is
founded on the denial of the right of the Sovereign to
review the judgment of a court under local statutes sub-
stituting it, in the trial of contested elections, for the
committee of the Legislative Assembly ; and vesting in
that court a “wvery peculiar jurisdiction, which, up to
“that time, had existed in the Legislative Assembly.”
The judgment, so far from distingnishing between
political and civil rights, refers to those involved as civil
rights, but not “ordinary civil rights.”

The right of the Local Legislatures to legislate as to
civil rights, as I have before stated, is subordinated to
those civil rights not affected by Dominion powers of
legislation and to those in the Province, and not includ-
ing matters of a general character.

The 14th section gives local authority to deal with
“administration of justice in the Province,’ which I
construe to mean the power of legislating for the ad-
ministration of justice in the Province in regard to the
subjects given by the Act, and, to that extent only, to
provide for “the constitution, maintenance and organiz-
-ation of Provincial Courts,” including the procedure
necessary for the administration of justice in reference
to those and kindred subjects. I have not failed to
notice the comprehensiveness of the provision, including
as it does procedure in civil matiers in those courts.
These words, I hold, must be considered with the con-
text and with the objects and other provisions of the
Act, and common sense and reason suggest how inarti-
ficial and incomplete the legislation must be that would
confer unlimited power on the Dominion Parliament to
deal with a subject such as the trial of contested elections,
and leave the necessary procedure to give effect to its legis-
lation to Local Legislatures which one or more might not
enact at all, or in such a way as to be useless, or by such

measures as would, in one Province, be essentially dif-
5% '
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ferent from those in others. To contend that such was
intended by the Act would, in my opinion, be alibel
on the intelligence of the British Parliament. Although
the contention against the right of the Dominion Parlia-
ment to provide for the procedure in contested election
cases would apparently involve the absurdity I have
just stated, such a position could not arise; for, in cases
where the machinery in the Provincial Courts is defec-
tive for the trial of contested elections, the Local Legis-
lature has clearly no power to supply it. The right,
therefore, to provide for the procedure in contested elec-
tion cases is a necessary adjunct to the right to legislate
at all in respect to them.,

Parliament, then, having, as ‘I have endeavoured to
maintain, plenary powers over the whole subject, had
it the power to impose on the Provincial Courts the
duty of trying contested elections?

Section 129 of the Imperial Act, before mentioned,
provides for the continuance of laws as existing at the
union. The only law then existing in regard to the trials
of contested elections, resulted from the inherent parlia-
mentary right of the House of Commons to deal with
them. No statute had then been passed to delegate the
authority to a committee of the House or any other court.
The right of the House of Commons to receive petitions
against the returns of its Members, and deal with them,
was, nevertheless, ag effectual as any statute could have
made it, and was such a law as, under the provisions of
the latter clause of the section, might “be repealed,
abolished, or altered by the Parliament of Canada.”
By the provisions of that section, as well as by the first
clause of section 91 and section 41, the Dominion Par-
liament derived full authority to deal with the trial
of contested elections. When having so dealt with the
subject, no person, high or low, can violate its legisla-
tion. Kvery one is bound by its provisions and pre-
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seriptions, unless, indeed, they conflict withthe Imperial
Act, by usurping the powers of the Local Legislatures.
I have shown that the Local Legislatures have no power
over the subject, and therefore in that respect no such
usurpation nor conflict could arise; but the contention
is, that as the constitution, maintenance and organiza-
tion of Provincial Courts with the precedure therein in
civil matters is given by sub-section 14 of section 92, the
Dominion Parliament cannot, directly or indirectly, add
to their functions or duties, or in any way add to the
scope of their jurisdiction. I cannot draw any such con-
clusion from the Imperial Act. In the legislation as to the
large majority of the subjects comprised in the 29 specifi-
cally and unquestionably given by section 91 to the Do-
minjon Parliament, the power is found of directly
adding to the functions, duties and jurisdiction of those
courts ; and, as the power to legislate in regard to con-
tested elections is just as fully given by the Imperial
Act, why should any distinction be drawn or attempted ?
The only difference that I can discover is in the manner
_ in which the power has been given, while none appears
in substance.

If, in one case, the power exists why not in the other ?
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If there is no incompatibility in the Provincial Courts

in the one case, and none has been found or suggested,
I am at a loss to discover why there should be any in
the other. The Local Legislatures, even had they the
power, have intervened no prohibitory legislation. The
courts entertain, and adjudicate on, all matters presented
to them under the common law and local statutes, and
until it is shown that, whilst so doing, the additional
duty of trying contested elections is incompatible with
their other duties and obligations, I have no difficulty
in arriving at the conclusion that they are equally
authorized, as well as bound, by the provisions of the
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Dominion Acts, which are, in this case, objected to as
wltra vires. 7 '

The Dominion Parliament, in the exercise of its
plenary powers, had the right to impose the duty in
question, the exercise of which, as far as I have been
able to discover, does not in the slightest degree trench
upon the legislative rights of the Local Legislatures, or

conflict with the position of those courts in relation to

_their duties in regard to the other subjects, which by the

constitution the Local Legislatures can impose on them.
By this conclusion effect is given to the spirit and, I
think, also, the letter of the Imperial Statute in ques-.
tion, which a contrary one would not give. I do not
forget that under the Imperial Statute the Dominion
Parliament might establish independent tribunals for
the trials of election contests, as was done on one occa-
sion in Nove Scolia, under the Act of 1873, but,
although I acted as one of the judges of the special
court at that time, I was not insensible to the objections
which might be raised to such a tribunal, appointed ad
hoc by the Government of the day to try the merits of
a contest between a Government supporter and an
opponent. To give public satisfaction in such, as in all

. other cases, the judicial tribunal must be free even

from the slightest suspicion of weakness or bias. I
have been gratified to witness the success that has been
achieved in this respect from the transfer to the ordinary
legal tribunals in England, and in this country, of the
trial of election contests; but, at the same time, would .
not give my sanction to an Act which is wltra vires. I
am glad, therefore, to be able to decide that the one in
question is not so, and, consequently, I am of the opinion
the appeal herein should not be allowed, and that the
judgment herein of the learned Chief Justice of the
Superior Court of Quebec should be affirmed with
costs.
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TASGHEREAU,J:

Upon the Respondent’s motion to quash this appeal,
I am of opinion that the appeal lies, and that this
motion must be dismissed. The preliminary objections

would, if allowed, have been final and conclusive, and.

have put an end to the petition, and the appeal has
been duly filed before the Act of last Session came into
force (1). So that, uhder section ten of the said Act,
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the appeal stands, and the motion to quash must .

be dismissed.

Upon the abstract question submitted to us in this
case, whether the Dominion Controverted Elections Act
of 1874 is wltra vires or not, I am of opinion that the
said Act is not wlira vires. This question has been so
fully and ably discussed, not only by my brother judges

who have just delivered their opinions, but also in the
Provincial Courts by so many of the learned judges
thereof, that any attempt on my part to review all the.
points raised in the different causes where the ques-

tion has been mooted, would not, I feel, throw any
new light on the subject, and could not but be as

tedious as of doubtful usefulness. I will therefore give -

as briefly as possible the reasons upon which I base my

opinion that the said Dominion Controverted Elections .

Act of 1874 is constitutional.

It is admitted, and is beyond doubt, that the Parlia- ‘

ment of Canada has the exclusive power of legislation

over Dominion controverted elections. By the lex

Parliamentaria, as well as by the 41st, 91st and 92nd
sections of the British North America Act, this power is
as complete as if it was specially and by name con-

. tained in the enumeration of the federal powers of .

section 91, just as promissory notes, Insolvency, &ec.,
are. It is also admitted that if this Act of 1874, like

(1) 42 Vic., chap. 39 D,
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the one of 1878, has created a new Dominion Court in
each Province for the trial of controverted elections, its
legality is unimpeachable. The learned chief justice
of the Superior Court of the Province of Quebec, whose
judgment is now submitted to wus, has declared the
Act constitutional, and within the powers of the
Dominion Parliament, chiefly, as it appears to me, upon
the ground that such a new Dominion Court is virtually
created thereby. The Appellant contendsthat such is not
the cage,and that it is upon the Provincial Superior Courts
as they are established, that this Act imposes the duties
of trying the Dominion controverted elections. He
contends that Parliament had not the power to do this,
and has thereby encroached upon the privileges of the
Provincial Legislatures, to whom alone, he alleges, is
given, by the British North America Act, the right to
legislate upon the administration of justice, and the
constitution, maintenance and organization of Provin-
cial Courts. I will noi consider whether or not the
Qontroverted Elections Act creates a new court in each
Province for the trial of election petitions; for me, the
question is of noimportance, as I am of opinion that

- Parliament had the right to impose this duty upon the

Provincial Courts as they exist. I say thatif it has
created new courts, the act is constitutional, and this
is admitted ; but I go further, and I distinctly basemy
judgment on the question upon this broader ground,
that, admitting for the sake of argument,that it has not
created new courts, but has given these trials to the Pro-
vincial Courts, as they are constituted, it had the power
to do so.

Great stress is laid by the Appellant, in support of his
contention, on the 101st section of the British Norih
America Act, by which the Dominion power is autho-
rized to create additional courts for the better admin-
istration of the laws of the Dominion. But 1 do mnot
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see how that clause can be construed as restricting
in any way the rights which the Dominion power has
under the other parts of the Act. This right to create
courts, it seems to me, is only a discretionary power, to
be exercised when thought needful or necessary, but

not at all obligatory on the Dominion. It does not

follow that because it has the right to create new
courts, it cannot have resort to the courts already estab-
lished, for the execution of its laws. The Dominion
from 186'7 to 1875 did not exercise that power, except
in 1878, as regards controverted elections. Yet, can it
be pretended, that from 1867 to 1875 there were no
tribunals to execute each and everyone of the Dominion
laws. I ventureto think, thatif theImperial authority had
had the intention to free the local courts fromall federal
authority in the manner contended for by the Appellant
they would not have left the Dominion for asingle
instant without its tribunals, and would have created
federal courts by the B. N A. Act itself, or they would,
at least, have coemmanded the creation of these courts,
and not left it as a mere discretionary power. I do not
see more force in the Appellant’s contention that, be-
cause in 1878 Parliament created a special tribunal for
the trial of election petitions, it has granted that such a
course was necessary, and admitted that it had not the
right to impose this duty on the Provincial Courts.
This, it seems to me, is not an argument at all on the
question. First. I do not see such an admission in the
fact of creating a new court. It might do so, without
admitting that it was obliged to do so, and then, admit-
ting that there was such an admission, supposing the
admission even to have been in clear and unequivocal
terms, I do not see what effect it could have on my
judgment in this case. An interpretation by the Par-
liament of Canada of the B.N. A. Act is surely not
binding on this, or on any court of justice, It is for the
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judicial power to decide whether the interpretation put
on the Constitutional Act by either the Parliament of
the Dominion or the Legislatures of the Provinces is
correct or not, and it is so whether they read the law as
granting them a right, or read it as refusing them such
a right. I.do notsee how a court of justice can admit
its right to say that the Parliament was wrong
in assuming a certain power, and at the same time
draw an inference that the Parliament had not this or
any other power, simply because it denied to itself that
power. In either case, whether the Parliament was
right or wrong, is to be decided by the courts of justice.

Now, as to the question itself:

In my opinion, for the administration of its laws,
Parliament can either have recourse to the Provineial
Courts already in existence, or create new courts, as it
chooses. But, says the Appellant, the administration of
justice, including the constitution, maintenance and
organization of Provincial Courts, in virtue of section
92 sub-section 14, of the B. N. A. Act, is vested in the
exclusive powers of the Provincial Legislatures, and
under that section, the Dominion Parliament cannot in
any way increase or decrease, give or take away from,
or in any manner interfere with the jurisdiction of the
Provincial Courts. This, in my opinion, is a radically
and entirely false and erroneous interpretation of this
sub-section 14 of section 92 of the Act, and I think that it
is an interpretation altogether opposed to the other parts .
as well as to the spirit of the Act, and which, if it was to
prevail, would lead to serious consequences; I think that
to decide that the Federal Parliament can never or inany
way add to or take from the jurisdiction of the Provincial
Courts, would be curtailing its powers to an extent,
perhaps, not thought of by the Appellant, and that it
would destrey, in a very large measure, the rights and
privileges which are given to the federal power by
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gections 91 and 101 of the Act. I take, for one instance,
the criminal law. The constitution, maintenance and
organization of Provincial Courts of criminal juris-
diction is given to the Provincial Legislatures, as well
as the constitution, maintenance and organization” of
courts of civil jurisdiction, yet, cannot Parliament, in
virtue of section 101 of the Act, create new courts of
criminal jurisdiction, and enact that all crimes, all
offences shall be tried exclusively before these new
courts ? I take this to be beyond controversy.

Yet, would not that be altering, diminishing, in fact,
taking away all the Provincial Criminal Court’s juris-
diction ? ,

Could not the Parliament, as it has done, declare that
such and such offences shall be triable before the Courts
of Quarter Sessions, or that such and such offences shall
be triable only before the Superior Courts of Criminal
Jurisdiction ? Can it not alter these laws and say, for
instance, no larceny under ten pounds shall be tried at
Quarter Sessions ? Is this mere procedure ? Does not
that affect the jurisdiction of the courts ? Cannot
Parliament, as it has done, authorize, in certain cases, a
change of venue, and say, for instance, that an offence

otherwise triable at Quebec shall be tried at Monfreal ?

How to do so, is procedure, but the change of venue
itself, the taking away from one court the right it had
to try such offence, the giving to another court the
right to try sach offence, does not that affect jurisdiction ?
Cannot Parliament enact that such an offence heretofore
indictable shall hereafter be tried under the Magis-
trate’s summary jurisdiction ? or take away from the
Magistrate’s jurisdiction whatever offeuce it pleases ?
Surely all this would affect jurisdiction. Yet, I think
that Parliament has the right to so legislate and order ;
—and, as it has been remarked by Mr. Justice
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Johnston, in Ryan vs. Devlin, (1) the Parliament can add
a new offence to the criminal laws, and leave the
trial of it to the Provincial Courts. It has done so
by the Post-Office Acts, by the Banking Acts, by
the Railway and Customs Acts, by the Blake Act,
by the Criminal Acts of 1869, and various other
Acts, and it had the right to do so. It had the right,
and it has done so, to make corrupt practices, under the
Election Act, indictable offences, and to enact that such
offences should not be triable at Quarter Sessions. It
may amend all these laws, and, for instance, say that
such corrupt practices will be triable at Quarter Ses-
sions. But, says the Appellant, Parliament has all these
powers because it has complete and exclusive jurisdic-
tion over criminal law and procedure in criminal
matters. . But, may I ask hind, is not its jurisdiction
over the  House of Commons controverted elections
and all proceedings incident thereto as complete and
exclusive ? And, if I pass to the ecivil laws, that is to
say, other laws than the criminal laws, I see in the
B. N. A. Act many instances where Parliament can alter
the jurisdiction of the Provincial Civil Courts. For
instance, I am of opinion, that Parliament can take away
from the Provincial Courts all jurisdiction over bank-
ruptcy and insolvency, and give that jurisdiction to
Bankruptcy Courts established by such Parliament ; I
also think it clear, that Parliament can say, for instance,
that all judicial proceedings on promissory notes and
bills of exchange shall be taken before the Exchequer
Court or before any other Federal Court. This

‘would be certainly interfering with the jurisdic-

tion of the Provincial Courts. But, I hold that it

has the power to do so quoad all matters within its

authority. So it has the power, and it has done so by

the Public Works Acts, to enact that the monies due on
(1) 20.L. C. J. 84,
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expropriations by the Crown shall be deposited in the
Provincial Courts, and to order and regulate how these
courts are to distribute such. monies. I read sub-sect.
14 of sect. 92 of the B. N. A. Actashaving no bearing on
the jurisdiction of the courts in the matters not left to
the Provincial Legislatures. Strictly speaking and read
by itself, without reference to the other parts-of the Act,
it may not clearly be so restricted, but, if the Appellant’s
contention was to prevail and his interpretation received,
the powers of the Federal Parliament under sections 41,
91, 101 and others of the Act, would not be so complete
as, I believe, the Imperial authority has intended them
to be. The authority of the federal power, it seems to
me, over the matters left under its control is exclusive
full and absolute, whilst, as regards, at least, some of the
matters left to the Provincial Legislatures by sect. 92,
the authority of these Legislatures cannot be construed
to be as full and exclusive, when, by such construction
the federal power over matters specially left under its
control would be lessened, restrained or impaired. For
example, civil rights, by the letter of sub-sect. 13 of
sect. 92, are put under the exclusive power of the Local
Legislatures, yet this cannot be construed tomean “ all
civil rights,” but only those which are not put under
the federal authority by the other parts of the Act.

So, the administration of justice is given to the Pro-
vinces, it is true, but that cannot be understood to mean
all and everything concerning the administration of
justice. Parliament, for instance, has the right, as I
have said, to establish a Bankruptcy Court for a Pro-
vince, yet, that would concern the administration of
justice in such Province.

If, for instance, this Controverted Election Act had
been passed before Confederation, if, when the Con-
federation Act came into force, the courts had had the
trial of the House of Commons elections, can it be
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pretended that Parliament would not have the power
to take away that jurisdiction from the Provincial
Courts and give it to the House of Commons itself, or
to any special court created under sect. 101 of the Act ?
Yet, would that not be interfering with the administra-
tion of justice, or with the courts in the Provinces ?
Certainly, it would. But, quoad a matter put under its
authority, and in that way, Parliament has such a right.
And sect. 129 of the B. N. A. Act puts it beyond doubt,
in my opinion, when it says that all Courts of civil and
criminal jurisdiction in Ontario, Quebec, Nova Scotia
and New Brunswick, existing at the wunion, can be
abolished or altered by the Parliament of Canada or by
the legislature of the respective Province, according to
the authority of the Parliament or of that legislature,
under the Act.

The clause, it is true, says : “ except as otherwisé pro-
vided by this Act,” but I fail to see where it is otherwise
provided by the Act so as to affect the question now-
before ms. A distinction is made by the Appellant,
which seems to me to arise from a confusion or miscon-
struction of terms. The learned chief justice, whose
judgment is now before this court, is of opinion, that
had the House of Commons simply resigned its juris-
diction over controverted elections, without substituting
any court in its place for trying such elections, the
Civil Courts would have been de facto invested with
complete jurisdiction over these election petitions. I
entirely agree with this opinion. The Superior Court
for the Province of Quebec, for instance, having superior
original jurisdiction over all civil pleas, causes and
matters (1) would have had, in that case, to try these
petitions. “ But,” says the Appellant, ¢ that could not be,
because the right to sit in the House of Commons is a
political right; it is not a civil right ; it does not fall
: (1) C. 8. L. C. Ch. T8,
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under civil law.” The answer to this is, it seems to me,
easily found. The Quebec Statute does not say that the
Superior Court has jurisdiction only in matters falling
under the civil law, but it says that it has jurisdiction
over all civil pleas, causes and matters whatsoever,
using clearly, as well remarked by Chief Justice
Meredith in this case, the terms “civil pleas, causes
and matters” in contradistinction with criminal pleas,
causes and matters.

It can surely not be pretended that an election peti-
tion is a criminal plea, cause or matter. Tlen, it is a
civil plea, cause or matter. It must be the one or the
other. I do not see why the Appellant speaks of civil
law. Xe cannot find that word once in sect. 92 of the
B.N.A. Act, defining the powers of the Provincial legis-
latures. - I doubt if it can be found in the whole Act.
Civil rights is the word used. Well, civil rights, some-
times with us called the liberties of the subject, do
not all arise from the civil law. For instance, the right
of the subject accused of a crime to be tried by his peers
is a civil right, yet the exercise of that right falls under
the criminal, not the civil law. So, a political right,
whatever the Appellant raeans by these words, is a civil
right, though not an ordinary civil right. Itis a civil
right, springing from the public or the constitutional
law. )

The civil law does not include all the civil rights of
the subject, whilst the civil rights of a subject include,
amongst others, the civil law, the right to be governed
by that law. But, enough about civil rights and civil
law ; they have, it seems to me, very little to do with
the case supposed, which, I take it, depends on what is
meant by the civil jurisdiction of the Superior Court.
Now, I repeat it, when the Quebec Statute gives juris-
diction to the Superior Court over all civil pleas, causes
and matters whailsoever, it intends to give it jurisdiction
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1879 over all cases where the means taken to recover or obtain
Vauy justiceisnot a criminal proceeding, or a procedure under
Luxosor, e criminal law of the land. And, I say it again, an elec-
—— tion petition is not such a criminal law proceeding. It
seems, therefore, to me clear that, had Parliament aban-
doned its privileges over controverted elections, without
referring them specially to any court, they would have
fallen on the civil courts of ordinary jurisdiction, be-
cause the trial of a political right on an election peti-
tions is a civil plea, cause or matter, just as much as the
trial on a controverted municipal election, for instance,
for a municipal election, like an election for the House

of Commons, is not a part of the civil law.
By renouncing its privileges over the controverted
elections of its members, which, it is granted, they had
a right to do, the House of Commons has made of
election petitions and of the trial of these controverted
elections, an ordinary civil plea, cause or matter, which
it would always have been had it not been for these
privileges The Appellant sees another objection to the
proposition, that, without special legislation wpon the
mere giving up of these privileges by the House of
Commons, the civil courts would have had to try the
election petitions. He says that it would have been
impossible for the courts of justice in that case to
execute their judgments. That does not seem to me to
be an argument. If the House of Commons, even now,
chose to disobey ajudgment of an election court, I
do not see how the court could enforce its judgment ;
of course, it cannot be presumed that the House of
Commons will act against the law, but the presumption
would havebeen the same, for what would, in that case,

have been the law ?

The last contention of the Appellant is based upon
the words of sub-section 14 of the 92nd section of the -
B. N. A. Act, which give to the Provincial Legislatures.
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the exclusive control over procedure in civil matters in
the Provincial Courts. Upon this, I have nothing to
add to what has been said in this case by the learned
Chief Justice of the Quebec Superior Court, who held
that these words must be understood to mean proce-
dure in civil matters within the powers of the Provincial
Legislatures. Section 41 of the Act specially gives to the
federal authority the right to legislate upon the con-
troverted elections of the House of Commons, and the
proceedings incident thereto. Thus, the laws made by
Parliament on the proceedings on election petitions
are binding on the Provincial Courts. They cannot be
deemed to be an interference with the powers. of the
Provincial Legislatures, since these legislatures have no
power, no control over these proceedings, or the pro-
cedure on these petitions.

For all these reasoms, I am of opinion, that-

the judgment appealed from, declaring the
Controverted Elections Act of 1874 constitutional, is
right, and that this appeal must be dismissed with
costs. I need hardly say that if, in my remarks, I appear
to have had the Province of Quebec more particularly
in view, it is because the case submitted to wus
comes from that province, but my remarks on the
B N. A. Act must be taken as applying generally
to all the provinces, -

I have only one word to add. It has been
said, that, if this Act is- constitutional, the
control of the Local Legislatures over the Provincial
Courts is reduced to a very small compass. Well, in
the first place, I'do not think so; then, I may call the
attention of those who should be inclined to think too
much of the powers of the local legislatures, under our
Constitutional Act over the Courts of Justice, to the
fact that, by simply refusing to name and pay the judges,

the federal authority can, when it pleases, virtually
6 .
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abolish any of the Superior Courts in any of the Pro-
vinces, or can control any changes in the constitution
and organization of these courts which the Local Legis-
latures would be inclined to enact as regards the num-
ber of their judges. Yet, by the strict letter of sub-
sect. 14 of sect. 92 of the B. N. A. Act the constitution
and organization of these courts is put under the ex-
clusive power of these Local Legislatures. = This, again,
shows that this clause cannot be read by itself, and that,
for a sound interpretation of its terms, the whole Act
must be taken into consideration.

GWYNNE, J.:

1 concur in the opinion of the learned Chief Justice
Meredith, to the effect that the 13th and 48th sections
of the act constitute the court for trial of the election
petitions a separate and distincet court from the courts
of superior jurisdiction in the provinces.. The 67th
section of the act supports this view, and by force of
the 3rd section, which declares that in the act, and for
the purposes thereof, the expression *the court” shall
mean, not only the courts of superior jurisdiction after-
named, but also “ any of the judges thereof,” whenever
a judge sits in a matter arising under the act, he sits as
a court constituted by the act; but it is by no means
necessary, as it appears to me, for the determination of
this case, that these points should be established so to
be. ]

It cannot, in my opinion, admit of a doubt, that the
Dominion Parliament can, in respect of all matters
within their control, impose judicial duties wupon the
judges of the superior courts in.the several provinces
in excess of those exercised by them in the discharge of -
their ordinary functions, and their so doing constitutes
no invasion of the rights of the local legislatures.
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I am of opinion, also, that it is incorrect to speak of
the transfer by the Dominion Parliament of the right
to hear and determine all questions arising upon elec-
tion petitions to the courts of superior original civil
jurisdiction, existing in the several provinces, as consti-
tuting an enlargement of the jurisdiction of those courts,
in the sense of being an interference with the special
jurisdiction given by the British North America Act to
the local legislatures to constitute and organize pro-
vincial courts. Such transfer is but the adding an
additional subject to those entertained by the courts in
the exercise of their ordinary jurisdiction, and which
subject, the exclusive jurisdiction of the House of Com-
mons over it being removed, fell naturally within the
competency of courts of superior and original civil
jnrisdiction to entertain, from the very nature of their
institution as courts of original jurisdiction. And,
finally, I am of opinion, that the prescribing the manner
in which the jurisdiction so transferred shall be exercised,
that is to say, prescribing the procedure to be adopted,
constitutes no invasion of, nor any interference what-
ever with, the powers and jurisdiction conferred by the
British North America Act upon the local legislatures.
" Upon these latter points I should not have thought
it necessary to add anything to what fell from me in
the Niagara case, in the Court of Common Pleas, in
Ontario (1), if it was not for the disapproval of that judg-
ment expressed by several of the learned judges in the
other provinces, before whom the same question has
arisen. The objections:urged to that judgment are, that

the trial of an election petition is not a civil matterat all,

that the rights thereby brought in question are not civil
rights at all, that, in "contradistinction, they are purely
political rights and matters. That the Courts of supe-
rior original civil jurisdiction, even in England, would

(1) 29 U. C. C. P. 268.
6}
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not have competency to entertain or assume jurisdiction
in these mattters, as was suggested in the judgment
they would have, if the Parliament had passed an act
merely abandoning, on behalf of the House of Commons,
the exclusive jurisdiction it had asserted and maintained
over the subject matter. )

With the greatest respect for the opinions of those
learned judges with whom I have the misfortune to
differ, I am unable fo see that a right is less a civil
right, because it is connected with that particular part
of our civil polity which relates to the protection of the
citizen in his rights arising out of our system of par-
liamentary representation. “The right to offer oneself
as a candidate—the right to be placed on the voters’
list—the right to vote—the right, in fact, to enjoy
political rights,” are. all admitted, in one of the judg-
ments to which I refer, to be civil rights, and so, I
presume, the wrongful assertion of, or the interference -
with the rightful exercise of any of these rights is a
civil wrong.

If the right to offer oneself as a candidate be a civil
right, the right of a qualified candidate fo exclude a
disqualified one must surely be equally so, and so must,
likewise, be the right to exclude a person from voting
who has not the legal qualification, or, having it, has
corruptly sold it. For my part, I cannot permit myself
to doubt that to return, as elected, a person not qualified -
by law, or who has not, in fact, had a majority of legal
votes, is a civil wrong, or that, ez converso, the right of a
legally qualified candidate to enjoy the fruits of his
candidature and to take the position to which he has
been legally elected, and to call in question all illegal
votes, and to exclude from the position to which. he has
legally been elected a person who has wrongfully been
returned as elected,is a civil right ; and these are the
rights which {orm the subject of enquiry upon an elec-
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tion petition. - But it is said that we are concluded by
authority, and that the Privy Council in England, by
their judgment in Landry vs. Théberge (1), has clearly
and fully pronounced these rights to be political and
not civil.

There is nothing in that case, in my judgment, to
support this contention. The question there was, whe-
ther the Quebec Controverted Elections Acts, of 1872 and
1875, which enacted that judgment upon the trial of
controverted elections rendered by the authorities to
which those acts transferred the right of trying such
cases should not be susceptible of appeal, ousted the
prerogative jurisdiction of the Privy Council in appeal ?
And the court held that the appeal was well taken
away, upon the ground that, as these acts dealt not
with mere ordinary civil rights and privileges, but
with rights and privileges of a peculiar character,
mamely, the rights and privileges, not only of candi-
dates, but of electors and of members of the Legislative
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Assembly, which rights have always, in’every colony,

following the example of the Mother Country, been

jealousy guarded by the Legislative Assembly in ‘com--

plete independence of the Crown, it was quite compe-
tent for the legislature to delegate the authority formerly
exclusively exercised by ‘the Legislative Assembly to
Her Majesty’s courts of civil jurisdiction, or to any of
the judges thereof, to the exclusion of all appeal to the
Crown in Council, the court saying :

It would be singular if the determination of these cases in the
last resort should no longer bélong to the Legislative Assembly, nor
to the court which the Legislative Assembly had put in its place, but
belonged to the Crown in Council.

There is not a word here about the rights dealt with

not being “civil rights,” nor anything from®which it

can be collected that the Privy Council was of opinion
(1) L. R. 2 App. Cages 102,



86,
1879
Vi

.
Lixerois.

SUPREME COURT OF CANADA. [VOL. IIL

they were not. There is no contrast whatever made or
alluded to, as between “ civil ” and “ political ” rights,
but there is, as it appears to me, a contrast plainly
enough drawn between mere ordinary civil rights, as to
which a question could fairly arise as to the power of
a provincial legislature to exclude the right of appeal,
and those peculiar civil rights over which the Legisla-
tive Assembly, in imitation of the British House of
Commons, has asserted and maintained exclusive con-
trol in complete independence of the Crown, which
exclusive control it was held to be competent for the
Legislature to delegate, and to assert for the substituted
authority equal independence of the Crown.

The Parliament, having transferred this subject, over
which the House of Commons formerly exercised exclu-
sive control, to the cognizance of civil tribunals, seem
to me, if it were necessary to appeal to such an argu-
ment, to indicate that they entertained no doubt that
the rights over which control was so transferred were
civil rights, for it is the pride of our constitution to
keep our civil courts, and the judges thereof, aloof from
all interference in political subjects and discussions,
and it is scarcely to be conceived that the parliament
would transfer the investigation of those rights from
the political to a civil tribunal, if it had thought that
the subject matter placed under the cognizance of the
civil tribunal did not involve any enquiry into eivil
rights.

In support of the proposition, that courts of original
jurisdiction, even those courts in England, could not
assume or exercise jurisdiction of the rights in question,
even though Parliament should, by an Act of Parlia-
ment, merely abandon and disavow all exclusive and
every jurisdiction of the House of Commons over the
subject matter, Rowland’s manual of the constitution
has been referred to. The following extract, however,
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from that work, in which the author gives an account
of the manner in which the exclusive control of the
House of Commons was assumed, asserted and vindi-
cated, until it became embodied in the constitution,
seems to me to lead rather to a contrary conclusion. He
says at pp. 208-4-5 :

The power to decide in controverted elections was exercised by
the Crown up to the reign of James First. In his first Parliament
the Commons entered into a contest with him, asserting their own
right to decide upon election returns. James convoked the Parliament
by a Royal Proclamation, in which he admonished the electors that
the Knights for the counties should be selected out of the principal
Knights or gentlemen of sufficient ability, and for Burgesses that
choice he made of men of sufficiency and discretion. He commanded
that express care be taken that there be not chosen any bankrupts
or outlawed, but such only as were taxed to the subsidies and had
ordinarily paid and satisfied them. That sheriffs do not direct any
precepts to ruined and decayed boroughs, and that the inhabitants
of cities and boroughs do not seal any blanks, leaving to others to
insert the names, but do make open and free elections according to
law. He notified that all returns should be brought into chancery,
there to be filed of record, and if any be found contrary to the procla-
mation they were to be rejected as unlawful and insufficient, and the
city or borough was to be fined for the same, and if it be found that
they had committed any gross or wilful default or contempt in their

election return or certificate, that then their liberties were to be -

seized into his hands and forfeited. If any person take upon himself
the place of a knight, citizen or burgess, not being duly elected,
returned and sworn, then every person so offending to be fined and
imprisoned for the same.

The Commons lost no time after the meeting of Parliament in
questioning the right assumed by the king in his proclamation to have
the returns of members decided in chancery.

Sir Francis Goodwin was elected for Bucks, but his return was
refused by the Clerk of the Crown because he was outlawed. On a
second election Sir J. Fortescue was elected. A motion was made in
the House that a return be examined and Goodwin be received as
member. The Clerk of the Crown attended at the bar by order of the
House with the return, and the House resolved, after debate, that
Goodwin was lawfully elected and returned. The Clerk of the Crown
was ordered to file the first return, and Goodwin took the oath of
supremacy and his seat,

8
1879
VaLy

.
Lawgrois,



88
1879

A a4
VALIN
2.
Laxero1s.

SUPREME COURT OF CANADA. [VOL. 11T

The Lords desired a conference which the Commons declined, and

sent a message that in no sort should they give account to the Lords
of their proceedings. .

The Lords replied that, acq‘ua,inting His Majesty with the return,
His Highness conceived himself engaged and touched in honor that
there might be some conference of it between the two Houses.
Upon this message, so extraordinary and unexpected, the House
appointed a committee to consider what should be delivered to His
Majesty, and through the Speaker, the House represented to the
King that the Sheriff was no judge of the outlawry, neither could take
hotice it was the same man ; and, therefore, could not properly
return him outlawed. The King reminded the Commons that he
had no purpose to impeach their privilege. The difficulty was, after
considerable discussion, solved, on a conference held in the King's
presence, and, by his command, with the judges, who, conceding that
the Commons was # court of record and judge of returns, although
not exclusively of the chancery, suggested that both Goodwin and
Fortescue should be set aside, and a new writ be issued.

This compromise was joyfully accepted by the Commons, and no
attempt was afterwards made to dispute their exclusive jurisdiction
over the returns of their members.

Now, the House of Commons, having in this manner,
as a court of record, and ‘as a compromise with the
King’s courts, acquired the jurisdiction -it assumed,
until in 1770, by the Grenville Act, the jurisdiction was
conferred by the legislature upon a committee of 11
members, can it be doubted that, if the British Parlia-
ment should pass an act of Parliament, whereby, upon
behalf of, and in the name of the House of Commons, it
should abandon, abjure and disavow, all further control
over the return of its members, the right to enquire
into those returns would revert to the King's courts ?

With great deference, I think there can be no doubt:
that it would, and T am of opinion that, under a like
act of the Dominion Parliament, the courts of superior
original jurisdiction in the several provinces of the Do-
minion would, from the nature of their institution as
courts of original jurisdiction, have the like power, and
therefore these courts had competency to accept cog
nizance of the matter,
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In fine, I entertain no doubt that the right to enquire
into the legality of the returns of members of the House
of Commons, not relating to a matter over which any
jurisdiction is conferred upon the local legislatures, but
to civil rights, which, by the constitution, were wholly
under the exclusive jurisdiction of the House of Com-
mons, it was competent for Parliament to transfer to
the civil tribunals in the several provinces, having supe-
rior original jurisdiction, cognizance of all rights arising
out of election petitions, and that so doing constitutes
no invasion of, or encroachment whatever upon, the
rights conferred upon the local legislatures, and that,
inasmuch as parliament may transfer such cognizance
absolutely, it may do so qualifiedly, or sub modo, by de-
fining the mode in which the cognizance shall be
exercised, which, by prescribing the mode of procedure,
is what has been done. Neither is such prescribing of
the mode of procedure an invasion of, or encroachment
upon, the rights of the local legislatures, for the 14th
sub-section of sec. 92 of the British North America Act
must plainly be read as conferring upon the local legis-
latures the right to prescribe procedure in civil matters,
only in respect of these matters, which, by the 18th sub-
section, were placed under the exclusive control of the
local legislatures. . -

To hold that the local legislatures could prescribe, or
in any respect interfere with, the manner in which a
matter over which they have no jurisdiction whatever,
shall be conducted or enquired into, involves, in my
opinion, a manifest contradiction in terms. I am of
opinion, therefore, that the act isnot in any particular
ultra vires, and that the appeal, which calls in question
its validity, should be dismissed with costs.

' Appeal dismissed with costs.
Solicitor for Appellant: H. Cyrias Felletier.

Solicitor for Respondant : Jean Langlois.
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CONTROVERTED ELECTION OF THE
COUNTY OF MONTMORENCY.

P. V. VALIN.........ceevvvvercsveeeeess vveeeren, APPELLANT ;
AND

J. LANGLOIS ..... RESPONDENT.

The Dominion Controverted Elections Act, 1874—Sec. 8, sub-sec. 2—
Cross-petition, delay for presenting.

V. (the appellant), the sitting member, against whom an election
petition had been fyled by L. (the respondent), an unsuccessful
candidate, presented a cross-petition under the 8th sec., sub-sec.
2, of the Domindon Controverted Election Act, 1874, alleging that
L. was guilty, as well by himself as by his agents, with his
knowledge and consent, of corrupt practices at the said election.
This cross-petition was not fyled within thirty days after the.
publication in the Canada Gazette of the return to the writ of
election by the Clerk of the Crown in Chancery, but within the
delay mentioned in the last part of said sub-sec. 2, sec. 8, viz.:
fifteen days after the service of the petition upon 7., complain-
ing of his election and return.

The cross-petition was met by a preliminary objection, main-
tained by Meredith, C. J., alleging that it was fyled too late.
Held, on appeal, that the sitting member cannot file a cross-petition,
within the delay of fifteen days mentioned in the last part of said
sub-sec. 2 of sec. 8, against a person who was a candidate and is

a petitioner. ’

Per Fournier, Taschereau and Guynne, J.J., that the said extra
delay of fifteen daysis given only when a petition has been
filed against the sitting member, alleging corrupt practices after
the return. (Henry, J., dissenting.)

APPEAL from the judgment of Meredith, C. J., of

~ the Superior Court for the Province of Quebec, main-

*PrESENT : — Ritchie, C. J., and Strong, Fournier, Henry,
Tascherean and Gwynne, J.J,
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taining the preliminary objections to the cross-petition
of the appellant. The appellant (the sitting member),
in his cross-petition, alleged that the respondent, the
petitioner against him, was a candidate at the same
election, and was guilty, as well by himself as by his
agents, with his knowledge and consent, of corrupt
practices at the said election.

The cross-petition was not served within the thirty
days mentioned at the beginning of sub-sec. 2 of sec. 8
of the Dominion Controverted Elections Act, 1874, here-
inafter given at length in the judgment of his Lordship
the Chief Justice, but was served within the ffteen
days mentioned towards the end of the same sub-sec-
tion.

_ Mr. Pelletier, Q. C., for appellant, contended that the
delay of fifteen days for presenting a cross petition ex-
pired only fifteen days after the day of the servwe of
the petition on the sitting member.

Mr. Langlois, Q. C., contra, contended that the fifteen
days allowed by sub. sec. 2 of sec. 8, was an extra delay
allowed only when the petition alleged corrupt practices
after the return, and the cross-petition in this case was
“an election petition” coming within the general rule
in sec. 8, as to the delay of 30 days.

TrE CHIEF JUSTICE:—

This was an appeal from the decision of Chief Justice
Meredith, on the preliminary objections, rejecting the
cross-petition of sitting member.

By the .Dominion Controverted Elections Act, 1874, 87
Vic., c. 10, sub. sec. 2 of sec. 8, it is provided that:

The petition must be presented not later than thirty days after
the day of publication in the Canada Gazetie of the receipt of the
return to the writ of election by the Clerk of the Crown in Chancery ;

unless it questions the return or election upon an allegation of cor-
rupt practices, and specifically alleges a payment of money or other
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1879  act of bribery to have been committed by any member, or on his
“a’;l’N account, or with his privity, since the time of such return, in pursu-
». ance, or in furtherance of such corrupt practice, in which case the
LaneLois, petition may be presented at any time within thirty days after the
T date of such payment or act so committed; and in case any such
petition is presented, the sitting member, whose election and return
- is petitioned against may, not later than fifteen days after service of
such petition against his election and return, file a petition com-
plaining of any unlawful and corrupt act by any candidate at the
same election, who was not returned and who s not a petitioner, and

on whose behalf the seat is not claimed.’
The sitting member seeks to file a cross-petition
within these fifteen ddys against a person who was
a candidate, but who is a petitioner, complaining of un-
lawful and corrupt acts by such candidate. This is in
direct opposition to the statute, which provides that the
sitting member can only file such a petition against a
candidate “who,” inter alia, “is not a petitioner.” I think,
therefore, on this ground alone, without expressing any
opinion on the other point raised, that the learned
Chief Justice was right in allowing the preliminary
objection ; and that this appeal should be quashed, with

costs. _

STRONG, J., gave an oral judgment, stating his rea-
sons for holding that the judgment of the Court below
should be affirmed.

FoUurNIER, J.:—

For the reasons given by the learned Chief Justice
Meredith of the Court below, I am of opinion that the
preliminary objections should be maintained, and this
appeal dismissed with costs.

Henry, J. i~

The petitioner in this case is the sitting member for
the County of Montmorency, in the Province of Quebee,
and against his return a petition had been presented by
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the respondent, and was in précess of trial when the

appellant’s petition was served and filed. In the re-

spondent’s petition the seat was not claimed.

The latter clause of sub-section 2 of sec. 8 of the
Controverted Election Act, 1874, in reference to the fil-
ing of a counter petition, is as follows: “ And in case
any such petition ” (meaning the petition against the
return of the sitting member) “is presented, the sitting
member, whose election and return is petitioned against,
may, not later than fifteen days after the service of
such petition against his election and return, file a pe-
tition complaining of any unlawful and corrupt act by
any candidate at the same election who was mnot re-
turned, and who is not a petitioner, and on whose be-
half the seat is not claimed.” )

- Without that provision no such petition could be
legally filed; and, as by the provision of the clause,
the right to file it is contingent and conditional on its
being done not later than fifteen days after the service
of the petition against the return, the right to file it
ceases by the effluxion of that time. The appellant’s
petition was filed before the expiration of the fifteen
days; and an objection to it is taken, on the ground
that it should have been filed within thirty days, as pre-
scribed by the opening clause of that section.

A right to present a petition against a candidate who
has not been returned for any unlawful act, “ by which
he is alleged to have become disqualified to sit in the
House of Commons, at any election held after the pass-
ing of this Act,” is given by seetion seven; but the time
at which, and under what circumstances, is not there
given or stated. The time for presenting a petition
against the return of a member is limited in sub-sectidn
two to thirty days.

No evidence of corrupt pra,ctlces at an electlon can
be received on the trial of a petition complaining of an
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undue election and refurn, unless the seat be claimed
by or on behalf of another candidate—either by statute
or common law ; but when the seat is claimed, recrimi-
natory evidence may, under both, be given to prevent
a candidate guilty of corrupt practices from obtaining
the seat, and to disqualify him subsequently. Section
66 makes the statutable provision for such evidence.
Parliament has, however, gone further, and in sub-
section 2, after limiting the time for the presentation of
the election. petition to 80 days after the publication of the
receipt of the return to the election writ, and providing
foran allegation of corrupt practices, specifically alleging
payment by a member after the return in pursnance of
such corrupt practices, and limiting the time for the
presentation of a petition in such a case to 80 days after
the date of such payment, is found a provision as fol-

lows :—

And in case any such petition is presented, the sitting member,
whose election and return is petitioned against, may, not later than
fifteen days after service of such petition against his election and re-
turn, file a petition complaining of any unlawful and corrupt act by
any, candidate at the same election who was not returned, and who

"is not a petitioner, and on whose behalf the seat is not claimed.

It is necessary, in view of the decision appealed
against, which dismissed the petition that we should
construe this latter clause; for it is upon that construc-
tion the parties rely, and upon which our judgment
should be based. I differ with the learned Chief Justice
of the Superior Court of Quebec, who limited the opera-
tion of this clause to the case of bribery by a payment
after the return. I am of opinion that the true construc-
tion of the section can be obtained only by reading that
clause parenthetically as a provision for a petition in a
case not otherwise provided for, and allowing merely a
farther time for the presentation of it. The section first
limits the time for the presentation of an ordinary elec-
tion petition, but to meet a specific offence extends that
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time. The petition in both cases is against the election
and return; but the provision for the specific offence
allows a further time for its presentation.

~ The concluding clause of the section must, in my
opinion, include both cases, that in the case of an ordi-
nary election as well as that in the case specially pro-
vided for. The Ilatter clause of the section com-
mences thus: “ And in case any such petition is pre-
sented, the sitting member, whose election and return
is petitioned against, may, &c.”

‘We must construe any doubtful words in a clause,
not only by the section in which they are found, but
by the whole Act, and its obvious scope and meaning.
‘What do, then, the words “ any such petition against a
sitting member” mean? Clearly, to my mind, any
petition against the election and return of a sitting
member. Why should a sitting member, petitioned
against for the specific offence,: have the right to ini-
tiate a proceeding to disqualify another candidate that
a party petitioned against independently of it should
not have or exercise? Or why should a candidate guilty
of corrupt practices escape merely because the petition
against the sitting member is not for bribery by pay-
ment after the return? The object of the legislation
was to disqualify an unsuccessful candidate guilty of
corrupt practices at an election, and that object would
fail to be carried out in any but'an exceptional and rare
case, if I am wrong in my construction of the provi-
sion. I think the object of the legislation is patent on
the face of the provision, and that the meaning and
application of the terms used are abundantly plain and
pointed to support my contention.

A difficulty of a more serious nature is, however,
found in arriving at the proper construction of the last
clause of the section as affecting at all the position of the
respondent in this case, as well as in reference to the

95
1879

S~

VLN

V.
Lawarors,



96
1879

N~
VaALN
v,
Langrors.

' SUPREME COURT OF CANADA. [VOL. IIL

time in which the petition against him should havobeen
presented, or what, indeed, is of much more consequence,

whether the provision in it is at all applicable to the"

case of the respondent. If it be, then it appears to me
quite plain, that the time limited is fifteen days after
service of the petition against the sitting member. The
peculiar wording of the clause being somewhat involved,
there is some difficulty in ascertaining what is intended
by it. The petition must be against “any candidate
at the same election who has not been returned, and who is
not a petitioner, and on whose behalf the seat is not
claimed.” " 'What we have to consider is, whether the
clause containg two or three propositions. The first is
the condition that the party petitioned against under it
was a candidate, and not returned. That proposition is
affirmatively settled, and the uncertainty arises as to
the remaining provision. Had the respondent in this
case clatmed the seat, no counter-petition would have
been necessary or permitted. What, then, did the legis-
lature mean by the words “ and who is not a petitioner,
and on whose behalf the seat is not claimed.” In
construing them we must consider that in the
absence of any petition claiming the seat, no en-
quiry could otherwise be had as to charges of cor-
rupt practices against an wunsuccessful candidate,

-and the provision in the clause was for the institution

of an enquiry in cases where the seat was not claimed
either in a petition of an unsuccessful candidate, or of
others, against the election and return of a sitting mem-
ber. The main object and intention of the clause, I
take it, was to disqualify a candidate found guilty of
corrupt practices at the same election, and I think we
should construe a clause like this one, so as to give
cffect to the obvious intentions of the Legislature and
not 8o as to defeat them. If then, the mere fact of his
being a petitioner would prevent any inquiry as to cor-
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rupt practices by him, which would not be the case if
the election and return of the sitting member were
petitioned against by others, a great anomaly would
appear in the legislation on the subject, and all the
guilty unsuccessful candidate would have to do to pre-
vent inquiry would be to present a petition in his own
name against the sitting member. If such a petition
were presented by others, no one could contend that an
inquiry could not be had into.charges of corrupt prac-
tices against any unsuccessful candidate at the same
election, and in that case why should the mere presen-
tation of a petition against a sitting member by any
such unsuccessful candidate shield him from an inquiry,
by not claiming the seat, which would be legitimate if
such a petition were presented by others. I cannot
conclude that any such anomaly was intended, nor do
I think a reasonable comnstruction of the words will
necessarily establish it. I think the words “and on
whose behalf the seat is not claimed’ are copulative,
“and, therefore, apply as well to a petitioner who does
not claim the seat himself as to other petitioners, who
do not claim the seat on his behalf. I think, for the
reasons given, the clause may, and should, be read as if
inthese words: “and whois nota petitioner claiming the
seat, or one on whose behalf the seat is claimed by
others.” The object in view is clearly to permit the
presentation of the petition in any case where the seat
is not claimed, and, in my opinion, it applies as forcibly
to a case where the seat is not claimed by the petitioner
on his own behalf, as well as where the seat is claimed
on his behalf by others. The words “ on whose behalf”
would include the one case as ‘well as the other.

Tor these reasons, I think, the petition against the
respondent was provided for and covered by the clause’
in question, and that the limitation of time for preseni-
ing i’g was fifteen days from the service of the petition
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on the sitting member. I, consequently, am of opinion
the judgment appealed from should be reversed and
the appeal allowed with costs.

TASCHEREAU, J.: -

It seems to me that the judgment appealed from in
this case is right. Valin's petition is against Langlois,
the petitioner in first instance against him, Valin. And
on referring to the latter part of sect. 8, sub-sect. 2, of
the Controveried Elections Act of 1874, 1 see that the
petition therein allowed to be presented after the usual
delay of thirty daysis a petition against a candidate
who is not a petitioner. Langlois is a petitioner, so that
this part of the clause does not sustain Valin's conten-
tions. Then, it seems to me, that this enactment, allow-
ing a petition to be presented after the thirty days
mentioned in the first part of the clause, applies only to
petitions based upon corrupt practices, or upon an
illegal payment made since the return to the writ of
election. A reference to the French version of the
statute clears any doubt which the English version
leaves in my mind upon this point.

I see that this enactment, allowing a sitting
member to present in certain cases a petition after
the usual 30 days against a candidate ot returned,
and who is not a petitioner, and on whose behalf
the seat is not claimed, is not in the Imperial Statute,
31-32 Vie., c. 125, sec. 6, sub-sc. 2. I fail to see
why it has been introduced in our statute. It may
lead to queer results. Now, in this case, for in-
stance, even supposing that Langlois had petitioned
after the usunal 30 days against Valin, the sitting mem-
ber, for acts committed by Valin since the return, Valin,
as I read the statute, could not have petitioned within
fifteen days after against Langlois; because Langlois
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was a petitioner, and it is only against a candidate not
returned, on whose behalf the seat is not claimed, and
who is not a petitioner, that this counter petition is
allowed. A counter petition, it seems to be, yet, it
must not be against the first petitioner! Of course,
I can understand that, if the seat is not claimed, the
sitting member has no interest in contending that his
adversary was guilty of corrupt practices, and that such
contention could be no answer ‘to the petition demand-
ing the annulling of the election. But why allow to
the sitting member a petition against his adversary,
provided that such adversary is not a petitioner, is what
I can’t understand. Why, in this case, for instance, if
the election was attacked for acts commited since the
return, deny to Valin his right of petition against Lang-
lois, because Langlois is the petitioner against him, and,
if another person had been first petitioner instead of
Langlois, grant to Valin the rightto petition against
Langlois? Why give it in one case and not in the
other? Langlois does not claim the seat, and, in any
case, when the seat is not claimed, this counter petition
should not be allowed. It is not allowed in England,
and, in my opinion, this new enactment in our statute
might be advantageously stricken out. Any candidate,
not returned, guilty of corrupt practices, may be sued
for the penalties enacted by the Act, and if found guilty
will be disqualified.

The respondent’s motion to quash the appeal must, I
think, be dismissed. The appeal, in this case, had been
allowed and duly filed before the fifteenth of May last,
when the Supreme Court amendment Act of last Session
came into force, and, under the tenth section of the Act,
the appeal lies. :

GWYNNE, J. :—

I g{ntirely concur in the judg'ment of the learned
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Chief Justice of the Superior Court in Quebec in this
case. A petition, complaining of an undue return,
may be presented within thirty days after the day of
publication in the Canada Gazette of the receipt of the
return of the writ of election. Such petition may be
presented by a candidate, or by any person having had
a right to vote at the election. So, likewise, within the
same period, a petition complaining of any unlawful
act by any candidate not returned, by which he is al-
leged to have become disqualified to sit in the House
of Commons, may be presented by the returned candi-
date, or by any other candidate, or by any person hav-
ing had the right to vote. If the petition is filed
against the sitting member by another candidate, or by
a person entitled to vote, and the seat is claimed for a
candidate not returned, whether he be the petitioning
candidate or not, then charges of corrupt acts, com-
mitted by the candidate for whom the seat is claimed,
may be entered into upon the trial of the petition
against the sitting member, without any cross-petition
being filed by the sitting member ; but, if seat is not
claimed for a candidate not returned, whether the peti-
tioner be himself a candidate, or only a person entitled
to have voted, no enquiry can take place as to any cor-
rupt practices committed by a candidate not returned,
unless a petition be filed charging corrupt practices
against such candidate within the thirty days after
the publication in the Gazette of the result of the
election ; save only, that in case a petition be pre-
sented after the thirty days, as it may be, if it al-
leges a payment of money or other act of bribery to
have been committed by any member or on his account,
or with his privity, since the time of such return, in
pursuance of corrupt practices, (in which case, the peti-
tion may be presented at any time within 80 days after
the date of such payment, &c.) ; and, in that case, the
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gitting member, whose return is petitioned against,
may, within 15 days after service upon him of such pe-
tition, file a petition complaining of any corrupt prac-
tice committed by any candidate at the same election
for whom the seat is not claimed, and who is not him-
self a petitioner. ‘

The object of this provision would seem to be to
make provision that, when a friend of a candidate,
who had been guilty of corrupt practices, should,
under the circumstances stated, file a petition which
might result in disqualifying the sitting member,
the candidate, in whose interest the petition was
filed, should, if guilty of corrupt practices, be himself
also exposed to the same disqualification to become a
candidate at the election totake place upon the removal
of the sitting member. The petition of the sitting
member here is against the person who is the petitioner
against his return ; and the present respondent was a
defeated candidate, who filed his petition against the
sitting member within the thirty days. He, therefore,
is clearly not a person against whom, under this provi-
sion of the Act, a petition can be filed within fifteen
days after service of the petition on the sitting mem-
ber, unless it shall be also within the original thirty
days after the publication in the Gazette.

Appeal dismissed with costs.
Solicitor for Appellant: H. Cyrias Pelletier.
Solicitor for Respondent : Jean Langlois.
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PHILO D. BROWNE, et al......cc..creveeens JAPPELLANTS ;

AND

CHARLES A. PINSONEAULT, ez al.....RESPQNDENTs.

ON APPEAL FROM THE COURT OF QUEEN'’S BENCH FOR

LOWER CANADA (APPEAL SIDE).

Lease, cancellation of —Rendering of Account—Art. 19, C. C. P. L. C.

8. on the Ist August, 1868, transferred to Appellants (Plaintiffs,) as

trustees of §'s. creditors, hisinterest in an unexpired lease he had
of a certain hotel in Montreal, known as the Bonaventure building,
and in the furniture. On st April, 1870, 4. P.,the proprietor, after
cancelling, with the consent of all concerned the several leases
of the said building and premises, gave a leage direct for a term
of ten years to one G.,at $6,000 a year, of the building, and also
of the furniture belonging to §'s. creditors, and on the same day
by a notarial deed, ¢ agreement and accord, A. P. promised
and agreed to pay to Appellants, as trustees of S's. creditors, what-
ever he would receive from the tenant beyond $5,000 a year. In
February, 1873, the premises were burned, with a large propor-
tion of the furniture, and Appellants received $3,223 for insurance
on fixtures and furniture, and $791, being the proceeds of sale of
the balance of the furniture saved. The lease with G. was then
cancelled, and 4. P, after expending a large amount to repair
the building, leased the premises to L. P. & Co. for $6,000 a year
from October, 1873. Appellants thereupon,as trustees of §'s. credi-
tors, sued Respondents representing 4. P., and called upon them
to render an account of the amount received from &. & L. P. &
Co. above $5,000 a year. The Superior Court of Monireal held

_that Appellants were entitled to what 4. P. had received from

L. P. & Co. beyond $5,000; and on appeal to the Court of
Queen’s Bench, (appeal side,) this judgment was reversed.

Held,—Affirming the judgment of the Court of Queen’s Bench (appeal

side,) that the lease to @. terminated by a force majeure, and

* PrEsEnt :—Ritchie, C. J., and Strong, Fourmer, Henry and

Taschereau, J. J.

’



VOL.II[] SUPREME COURT OF CANADA.

that the obligation of 4. P. to pay Appellants the sum of $1,000
out of the said rent of $6,000 ceased with the said lease.

2. That the fact of Appellants having alleged themselves in their
declaration to be the “duly named trustees of §'s. creditors,”
did not give them the right to brling the present action for S's.
creditors, the action, if any, belonging to the individual creditors
of 8. under Art. 19, C. C, P. L. C.

APPEAL from a judgment of the Court of Queen’s
Bench, (appeal side), Province of Quebec, rendered on
the 22nd June, 1877. _

The facts of the case are the following :—

On the 10th February, 1866, Mr. Pinsoneault leased
a building in the City of Montreal, known as the
Bonaventure building, to Thomas L. Steele for T years
from 1st May, 1866, that is to say, up to the 1st May 1878,
at the rate of $3,250 a year, and on the 1st November,
1868, two years afterwards, this lease was extended for
another period of seven years, from the 1st May, 1873,
that is to say, up to the 1st May, 1880, the rent stipulat-
ed for the extended term being $5,000. On the 1st
August, 1868, Steele, who had made improvements,
transferred his interest under the above lease and in the
farniture to the appellants, P. D. Brown, Alexander
Holmes, John Barry and Henry Millen, “acting as
“ Trustees for and on behalf of divers firms and persons,
“creditors of the said Thomas L. Steele, under a certain
“paper writing or memorandum of agreement made
“and entered into by and between the said Thomas L.
« Steele, and his creditors, and hereunto annexed,” to
secure a sum of about $14,000..

The appellants thereupon, in their capacity of Trustees,
sublet the premises to parties who, by reason of various
assignments, were, on the 1st April, 1870, represented
by one Oviatt. By notarial agreement of 1st April, 1870,
the late Alfred Pinsoneault and.appellants consented to
cancel and set aside all the above mentioned leases, and
consented that the hotel and furniture,-(except the

103
‘1879

A\ e 4
Browng
v.
Pixso-
NEAULT,

—



104
1879

A o 4
BrowxNE
v.
Pingo-
NEAULT,

SUPREME COURT OF CANADA. [VOL.III.

billiard tables,) should be leased by Pinsoneault to one
F. Gerriken, from 1st April, 1870, to 1st May, 1880, at
an annual rent of $6,000. To this agreement Mr. Oviatt
intervened, and consented to the cancellation of the
leases, and to the new lease to Gerriken. The sub-
tenants also intervened and consented to the arrange-
ment. ' B}

On the same date, 1st April, 1870, Pinsoneault
leased the hotel and property to Gerriken for the time
above mentioned, ten years and one month, from 1st
April, 1870, at an annual rent of $6,000, payable
quarterly, and on the same day a mnotarial compromise
or tramsaction, called acte d’accord, was also passed be-
tween the late Pinsoneault and the appellants.

This acte d’accord, after reciting that it had been .

agreed that the old leases should be cancelled and that
a new lease of the building and of the furniture belong-
ing to the Estate Steele should be granted to Gerriken
for ten years at $6,000 a year, Mr. Pinsoneault to pay
over to the Estate Steele, the difference between the
rent under the old and that under the new lease,
proceeds as follows :—

“Now these presents, and I the said Notary, witness,
“that the said party of the first part agrees with the
“said party of the secomd part, that the said Alfred
“ Pinsoneault will pay over and account for to the said
“parties of the second part the difference between the
“gaid rental, so payable by the said Thomas L. Steele
“ ($5,000), and the amount of rental payable hereunder
“($6,000), by even and equal quarterly payments after
“the first day of May next, on which day one month’s
“rent becomes due, the proportion whereof is to be
“handed over to the said parties of the second part, as
“soon as received by the said Alfred Pinsomeault,im-
“mediately on receipt thereof by the said Alfred Pin-
“soneault from the then temant or temamis of said
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“premises.” % % % % It is further agreed that, upon
“the expiration of the said lease to the said Frederick
“ Gerriken, the said Alfred Pinsoneault shall deliver over
“t0 the said parties of the second part the several articles
“of furniture mentioned in the said lease in the state
" “and condition in which they then shall be found to
“be, and the said parties of the second part hereby
“acknowledge to have received from the said Alfred
“ Pinsoneault the sum of twelve hundred and seventy-
“three dollars and fourteen cents in advance of the
“proportion of the said several instalments so to be-
“come payable to the parties hereto of the second part
“ hereunder, which said amount is to be deducted from
“the-first payments which shall fall due to them here-
“under, and the same shall bear interest at the rate of
“ seven per centum per annwm until fully paid.”

The building was partially destroyed by fire on the
17th March, 1878, and a large portion of furniture was
burnt. On the 27 April, 1873, the furniture and effects
remaining after the fire were sold by auction, and the
proceeds, viz : $791, were paid to Steele’s Trustees.

The appellants claimed from the Insurance Com-
panies about 5,000. They obtained $8,228 by way of
compromise, for loss on the improvements made by
Steele and for loss of rental.

On the 29th August, 1878, Mr. Pinsoneault caused a
notarial protest to be served on the appellants. This
protest, after reciting the main facts of the case, the fire,
the receipt by the appellants of the proceeds of the
sale of what remained of the furniture, proceeds as
follows: : ,

“ That the said improvements in said hotel had been
“insured by the said Trustees and representatives
“ of the said Estate Steele, who.agreed, after the said fire,
“ to hand over the amount of said insurance to the said
“ Alfred Pinsoneault, to enable him to replace the said
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“ improvements in their original condition before the
“ fire, ‘

“ Wherefore, I, the said Notary, at the request afore-
“ gaid, and speaking as aforesaid, do hereby notify the
“ gaid Trustees and representatives of the said Estate
“ of the said Thomas L. Steele that unless, within fifteen
“ days from the date hereof, they put in the hotel furni-
“ture of the same description and nature as that
“ belonging to them and which was in the said hotel
“ before the fire as aforesaid, and unless they pay him,
‘“ the said Alfred Pinsoneault, an amount sufficient to
“ place the said improvements in the same condition
“ in which they were before the fire, he will consider
“ the arrangements between them at an end and act
“ accordingly.” '

The appellants took no notice of this protest.

Subsequently, on the 2nd September, 1878, Pinson-
eault brought an action against Gerriken to have the
lease declared resiliated on account of thefire, and the
following admission was fyled in this case;

“ That, in the action of Pinsoneault vs. Gerriken en
“ pésiliation of lease, Gerriken pleaded that the lease
“ was already destroyed from the date and by the effect
“ of the fire, whereupon Pinsoneault prayed acte that
“ he was free to consider lease resiliated for the future,
“ which acte was granted to him by the Court.”

Mr. Pinsoneault expended after the fire, $10,292, and
on 8rd Oct., 1878, gave a lease to Linfon, Popham & Co.,
for seven years for $6,000 a year. The appellants received
their proportion of what Pinsoneault had been paid up
to the time of the fire. ' '

The action was brought in the Superior Court,
Montreal, by the Appellants, Philo. D. Browne, et al,
acting in their quality of Trustees duly named of
the creditors of Thomas L. Steele, against the Res-
pondents, children and legal representatives of the late
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Alfred Pinsoneault, to enforce the notarial contract (acte
d’accord) entered into between the appellants esqualité
and their late father, and claimed an account from the
respondents for therent by them, or their autewr, recerved
from Gerriken and from Cooper, Linton and Popham,the
tenants occupying the building in question during the
period extending from the 1st February, 1873, to the 1st
May, 1875. ‘

The respondents pleaded that wunder the acte
d’accord Mr. Pinsoneault’s liability was to terminate
with the lease to Gerriken, and that the appellants
treated the fire as having terminated that lease, by hav-
ing received the proceeds of what remained of the Steele
furniture, and by claiming from the Insurance Company
and compromising with them for the insurance on the
improvements and on the rental, which amounts they
retained and refused to give up to Mr. Pinsoneault,
although called upon to do so by the notarial protest of
the 29th day of August, 1878, and they concluded that
they.are not liable to account for any rent from and
after the date of the fire. .

After issue joined, the appellants,'on the 10th May,
1875, brought an incidental or supplementary demand,
setting up that the respondents themselves had been

paid by the new tenants, Linton & Co., under the lease,

additional rent, making in all $6,000 for the whole
year, from the 1st May, 1874, to the 1st May, 1875,
taking conclusions to the same effect as in the principal
action. o

To this supplementary demand the respondents
pleaded the same plea precisely as in the principal
action. o

On the 28 November, 1875, judgment was rendered
in the Superior Court (Johnson,J.) holding the respond-
ents liable to account for any rent received from
Gerriken by the late Aifred Pinsoneault between the 1st
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February and the 1st May, 1874, and liable, also, for the
proportion of rent received by themselves from Linton
& Co., from 1st May, 1874, till the 1st May, 1875, and
condemning respondents_to render an account of said
rents within fiffeen days of the date of the judgment,
and in default thereof, to pay the sum of $1,000, which
was the proportion of rent coming to appellants from the
amount paid by Lintor & Co., to respondents.

No account was rendered by respondents, and on the
certificate thereof, the case was inscribed on the principal

~ and on the incidental demand. On 81st January, 1876

the final judgment was rendered against respondents
for 41,000, the proportion of rent coming to appellants
on the whole sum of $6,000 received from Linton & Co.,
as rent from 1st May, 1874, to 1st May, 1875.

On appeal to the Court of Queen’s Bench for Lower
Canada (appeal side) this judgment was reversed, and
the appellants (plaintiffs) thereupon appealed to this
Court.

Mr. Robertson, Q. C. for Appellants :—

The acte d’accord contains no such condition as is set
up in the plea, namely, that Pinsoneault was to pay
over the $1,000 to the 1st May, 1880, “on condition
“ that the lease to the said Gerriken should continue in
“ force for that period of time.” .

There is no evidence of record to show the lease to
Gerriken from Pinsoneault was cancelled by judgment
of the Superior Court.

- The plea alleges Gerrikern took an action in the
Superior Court, under the No. 4, to have the lease
resiliated, which action is still pending, and that
Pinsoneault brought an action en resiliation and in
damages, under the No. 2,705, which is still pending.
The admission (No. 4) admits that Pinsoneault took an
action in August, 1831, under the No. 1,781, for the
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resiliation of the lease, and admission No. 11, that
Gerriken took his.action en resiliation at the time men-
tioned in the plea, but no copy of judgment en resiliation
was fyled, and no ‘proof of resiliation whatever was
produced, nor even alleged in the pleadings; mor is
there anything to support the statement in the third coz-
sidérant of the judgment of the Court of Queen’s Bench

that the lease to Gerriken was “annulled by judgment

“ of the Superior Court.” Nor is there any proof before
this Court when, or in what action, such judgment in
resiliation was rendered; nor whether it was for the
Jorce majeure assumed in the judgment now appealed
" from, -or for non-payment of frent, or for the reason
set up in the plea, namely, “that the premises were
“becoming damaged.”

A resiliation, brought about by Pinsoneault and
Gerriken, voluntarily, on the day after the lease, or by
reason of actions instituted 18 months after it, to which
the now appellants were not parties, should not bind
the appellants, or free the now respondents, from their
obligation to hand over the proportion of rent received
_ from Linton & Cb., under the ﬁew lease.

If a force majeure prevented rent from accruing from
the date of the fire down to the 1st May, 1874, Pin-
soneault and the appellants must suffer proportionally ;
but when the premises were ref)aired, and rent began to
run under the lease to Linton & Co., the obligation to
hand over to appellants their proportion continued in
force. ’

By the acte d’accord Pinsoneault wasto pay over “the

* difference between the said rentals of $5,000 and $6,000,”
and this was to be paid immediately on receipt thereof
by the said Alfred Pinsoneault from the then tenant or
tenants of the said premises.

It was not stipulated as a coﬁdition that, if Gerriken
ceased to be tenant, the appellants’ rights should cease,
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and Pinsoneault be entitled to the whole rent. The
consideration given by the now appellants to Pinson-
eault extended over the whole period of the long lease,
and so the agreement to pay over the proportion of
rent must be held to extend over the same period.
Hence the importance of this appeal, which will practi-
cally decide the right of the appellants to obtain
$1,000 per annum during the whole period of the long
lease. ‘

The notice served on the appellants, of the 9th
August, 1878, by the Notary Philips, was to the effect
that if they “did not put in the hotel furniture of the
“ same description and nature as that belonging to them

~ “and which was in the said hotel before the fire, and

“unless they pay him, the said Alfred Pinsoneault, an
“amount sufficient to place the said improvements in
“the same condition in which they were before the fire,
“he will consider the arrangements between them at
“an end, and act accordingly, and will hold them liable
“and responsible for all costs.”

Messrs. Linton & Cooper’s lease, as appears by its
terms, was for a boot and shoe manufactory, and Pin-
soneault’s consent to fit up and have it used as such
factory must be held as clearly shown by the lease itself.
To demand of the appellants to put into such a factory
the furniture of an hotel would be wholly useless, if
not absurd. Both Pinsoneault and the now Appellants
must he held to have acquiesced in the lease to Linton
& Cooper for a factory. The rent was equal to that
paid when the premises were used as an hotel ; the risk
of fire and cost of insurance were less, and the notice
as to putting in furniture must be held as waived by
the subsequent appropriation of the premises to the
purposes of a factory.

Mxr. Barnard, Q. C., for Respondents :
The first point is: whether, under words * tenant or
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tenants” in the acte d’accord, it can be held that
~ “tenants” include those who would occupy after
Gerriken’s lease should come to-an end.

The acte d’accord speaks of a lease to Frederick
Gerriken, and shows intention to confine agreement to
that lease. The words “or tenants” is used because
there were sub-tenants, and this explanation reconciles

. these words with the whole terms of the lease. “ At expi-
ration of lease,” means expn'atmn of lease to Gerriken.

The words “from the then tenant or tenants” mean
Glerriken and his sub-tenants. Pinsoneault made noth-
ing out of this arrangement.

The conduct of the parties immediately after the fire
shows how both parties understood it. The $1,000
was the consideration for the improvements made and
for furniture. The Trustees took away their furniture
when lease to Gerriken was at an end by fire. They
also took the insurance money which represented their
improvements. : '

It has been stated this contract came to an end in a
manner unforeseen by the parties, and the dissenting

Jjudge thought the Court could deal with the matter in .

the same way the parties might have done, if they had

foreseen the event. But then the Estate Steele should -

have restored Pinsoneault to his orlgmal position, and
this they refused to do.

Action was badly brought. No action pro socio for
account can be brought unless the Plaintiff himself
offers an account.

Pepin v. Christin (1) ; McDbnald v. Miller (2);
Milier v. Smith (3). :

Appellants contend there was ho evidence that lease
was resiliated by force majeure; or resiliated at all.
But there is no doubt the lease has been resiliated,

@) 3 L. C. Jur. 119. ' (2) 8 L. C. R. 214.
(3 10L.C.R. 304
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and the Plaintiffs have so treated it in their proceedings,
and that lease was at an end was assumed by both
parties. ,

The 8th admission by the parties is to the following
effect: That in the action of Pinsoneault v. Gerriken en
resiliation of lease acte was granted to Pinsoneault by
the Court that’he was free to consider the lease resiliated,
as the lease had been destroyed by the effect of the fire.

The only complication asto this part of the case is
that Mr. Gerriken also brought an action against
Pinsoneault asking for the resiliation of the lease, and
judgment on that action was also rendered on the same
day, by the same judge, who appears to have been
puzzled by the fact that while the parties both asked
for the same thing, each contested the action of the
other. '

The result, however, of the two actions was that the
lease was resiliated from the date of Gerriken’s demand,
and judgment for rent up to that time was given in
favor of Mr. Pinsoneault, whose claim for damages,
however, was rejected. The conclusion arrived at was
based, it seems, on the view taken by the judge of the
law as to the effect of a fire. Had the whole building
been destroyed, the lease would have been resiliated de
facto without any action being necessary. But as the
building was only partially destroyed, an action was
necessary, and the tenant must pay his rent up to the
date of his demand, although he proved that the damages
done had absolutely rendered the premises uninhabitable.

Under any circumstances, the action of the Appellants,
a8 brought, should have been dismissed, because, under °
our law, no one can sue par procureur. Code of Procedure,
art. 19. Here the action, if any, belongs to the indivi-
dual creditors of Steele. ‘ '

Mzr. Robertson, Q. C., in reply: .
If Pinsoneault could lease the property at all
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for $6,000, my client has a right to claim his share.
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would cease to be entitled to his share the moment
the lease to Gerriken termilnated. The reason that
Plaintiffs sued as Trustees of Steele’s creditors is becanse
Pinsoneault, by the acte d’accbrd, agreed to account to
them as such Trustees. | '
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The judgment of the OOurt was dehvered by

TASCHEREAU, J. :(—

This action is based uponi a certain acte d’accord,
passed on the 1st April, 1870, between the late Alfred
Pinsoneault, of the one part, a,:;nd the Plaintiffs, present
Appellants, acting in their quality of Trustees of Thomas
L. Steele, of the other part, and calls upon the Defen-
dants, present Respondents, as the legal representatives
of the said Alfred Pinsoneault, to render an account,
and pay over certain rents réceived, and which, it is
alleged, the said Pinsoneault had agreed to pay over to
the Appellants by the said actc}a d accord.

In the Superior Court, the Plaintiffs obtained a judg-
ment against the Defendant$, but in the Court of
Queen’s Bench this judgment was reversed and the
Plaintiffs’ action dismissed With costs. The Plaintiffs
now appeal to this Court from the judgment of the
Court of Queen’s Bench.

I am of opinion that the ;a,ppeal must be dismis-
sed. The Plaintiffs sue “in thelr quality of Trustees
duly named of the creditors: of Thomas L. Steele.” The
rule with us, contained in art. 19 of, the Code of Proce-
dure, is that no one can sue par procurenr. Of course,
in certain cases, when specially authorized by law to
do so, Trustees of certain public bodies may sue and
appear before the courts as such. So can an assignee,
under the Insolvency Acts. But here the Plaintiffs

8
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1878  have no such standing. They are merely the attornies
Browsz Of Thomas L. Steele’s creditors. It is true that Pin-
ng'.so- soneault passed the deed of April, 1870, with them,
seaver.  acting in their quality of such Trustees. But that does
not give them the right to appear as such before a court
of justice. It is not, because in a deed A appears as
attorney of B, that he may, on that deed, sue as such
attorney. In this very deed of April, 1870, Honoré
Cotté appeared as attorney of the late Pimsoneault,
who was absent. It could not be pretended that Coité
could sue the Appellants on that deed, in his said
quality of attorney. For the same reason, the
Appellants cannot sue Pinsoneault, or his represent-
atives, on this deed, in their quality of Trustees of
Steele’s creditors. Upon this ground alone the
Plaintiffs’. action cannot stand.

But I go further, and say that, on the merits of
the case, the Plaintiffs’ action was- rightly dismis-
sed. I fully concur in the remarks which the
learned Chief Justice of the Court of (Jueen’s Bench
made at the rendering of the judgment in the court
below. It appears that on the 10th February, 1866,
Pinsoneault leased a building called the Bonraventure
building, or St. James' Hotel, to Thomas L. Steele for
seven years, from 1st May, 1866, at the rate of $8,250 a
year, and that on the Tth March, 1868, this lease was
extended for another period of seven years, that is to
say, up to the 1st May, 1880, the rent for these last
seven years being $5,000. In 1868, Steele transferred
his interest in the said lease to the Plaintiffs, acting as
Trustees for his, Steele’s, creditors. In 1870, the Plaintiffs
and Pinsoneault passed the acte d’accord in question.
By this deed the lease of November 1st, 1868, of this
building, until the first of May, 1880, was cancelled,
and a fresh lease of it made by Piunsoneault to one
Gerriken for the unexpired term, that is to say, up to
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the firet May, 1880, at the rate of $6,000 a year. It was
agreed that the fixtures and furniture then in the build-
ing should remain during Gerriken’s lease. Pinsoneault
agreed to pay to the Plaintiffs whatever he should
receive from the tenant beyond $5,000 a year. In 1873
this building was burnt, with a large portion of the
furniture. Pinsoneault received his insurance on his
property, and the Plaintiffs recéived $8,228 for insurance
on furniture, as well as another sum of $791, by the sale
of furniture, saved from the fire. The lease to Gerriken
was terminated by the said fire, and was subsequently
annulled by a judgment of the Superior Court. Pin-
soneault expended $10,292 in repairing the building, and
leased it to Linton, Popham [8;- Co., for $6,000 a year,
from October, 1873. The Plaintiffs have received their
proportion of what Pinsoneault had been paid up to
the time of the fire, but now claim an account of what
he has received since the fire, both from Gerriken and
from Linton, Popham & Co., ébove $5,000 a year. To
the Plaintiffs’ demand, the Defendants have pleaded
that they have received nothing from Gerriken since
the fire, and that, the lease toGerriken having terminated
by the fire, the Plaintiffs were not entitled to any
portion of the monies received by them, the Defendants,
since. . -

I think that the Plantiffs, under the circumstances,
have no claim against the Defenfd.ants. They have receiv-
ed over $4,000 for the furnituré and fixtures which were
in the building at the time of the fire. Though summoned
to do so, they refused to replace in the said building an
amount of furniture equal to that which stood therein
before the fire. They have treated the lease to Gerriken
as terminated by the fire. Idonotsee how they can now
claim from the defendants $1,000 a year on a property
on which Pinsoneault has expended $2,000 more than
he received to secure a new tenant. Pinsoneqult has
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1879 taken back his property, the Plaintiffs their furniture,

Browsz and the contract between the parties has been put
P, 20 end to by a contingency not provided for.
NEAULT. I am of opinion the appeal should be dismissed with

T costs.
Appeal dissmissed with costs.
Solicitors for Appellants: A. & W. Roberison.

Solicitor for Réspondents: Edmund Barnard.
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JOHN P. LAWLESS ..cooivviiin i ninnne APPELLANT; 1879.
*Jan, 22,
AND
*April 15.
JAMES SULLIVAN, et al .cccuvvneen ... .BESPONDENTS.
ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Taaes—Foreign corporation—Branch Bank—“Income,” as distin-
guished from “Net Profits '—31 Vic., Chap. 3, sec. 4 (N. B.)

L.,manager of the Bankof B. N. A., a foreign banking corporation,
having a branch in the city of Saint Jokn, derived from suchbus-
iness during the fiscal year of 1875 an income of $46,000, but, dur-
ing the same period, sustained losses in its business beyond that
amount, The Bank, having made no gain from said business,
disputed the corporation’s authority to assess them under 22
Vie., e. 37, 31 Vie., c. 36, and 34 Vic. c. 18, on an income
of $46,000.

Held : That under the Acts of Assembly relating to the assessing of -
rates and taxes in the city of Saint Jokn, foreign banking cor-
porations doing business in Saint Jokn are liable to be taxed on
the gross income received by them during the fiscal year; and
that L. had been properly assessed. (Henry, J., dissenting.)

APPEAL from the decision of the Supreme Court of

the Province of New Brunswick pronounced on a ques-

tion submitted to that court under a special case.
Special case stated for the opinion of the court:
“1st. The Bank of British North America now Iis,

and in, and prior and subsequent to the year 1875, was

a corporation established in London, England, out of

the limits of the Province of New Brunswick.

“2nd. The said bank, in and prior fo said year 1875,
had, and has since had, and now has an office or place

*PresENT:—Ritchie, C. J., and Strong, Fournier, Henry, and
Taschereau, J.J.
9
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1879 of business within the city of Saint John, in the Pro-

Lawiwss vince of New Brunswick.
SULI’.,I.V .. “8rd. In and prior to said year 1875, Thomas Mac-’
~—— lellan was the Manager of the said bank in the said
city of Saint John, and carried on for said bank within
- the said city the business of banking by discounting
notes and buying and selling exchange.

“4th. John P. Lawless is now the Manager of said

bank in the said city of Seint John,and carries on busi-
. ness for said Bank within said city.

‘“5th. The fiscal year of the said bank, preceding the
making up of the annual assessment for the ecity of
Saint John for the present year 1876, commenced on the
first day of January and ended on the 8lst day of
December, in the year 1875, both days inclusive.

“@th. The said bank, during the said fiscal year, sus-
tained losses from the business transacted by it within
the said city during said fiscal year, and on the whole
year'’s business of the said fiscal year the said bank, in
consequence of said losses, made no gain or profit, and
none was made or received by or for said bank during
said fiscal year. _

“Yth. But for the losses made by the bank in said
fiscal year, arising during that year out of the business
of thesaid bank within the said city, the income derived
from such business in said year would have amounted
to forty-six thousand dollars; but the losses sustained
by said bank on its business in said city during said
fiscal year exceeded that amount, and left the bank a
heavy loser on its business of said year within said
city.

“8th. The above-named James Sullivan, John Wilson,
and Uriah Drake are ‘assessors of taxes for the city of
Saint John for the present year.

“9th. The said assessors have assessed the said John
P. Lawless, as Manager of said bank, in the present year



VOL. III.] SUPREME COURT OF CANADA.

in. the sum of one thousand seven hundred and twenty-
five dollars, for taxes claimed by the said assessors, to
be payable by the said bank on forty-six thousand dol-
lars income during the said fiscal year.

“10th. The bank claim that the income on which
the bank is liable to be assessed is the gain, if any, re-
ceived by said bank from the whole business of the
fiscal year, and that as the losses of the business in the
said city of said fiscal year exceeded all the profits
which the bank, but for said losses, would have made,
the bank, in fact, made no gain from said business
within said city during said fiscal year, and therefore
received no income from said business, and are not
liable to be assessed as aforesaid.

11th. It is agreed between the assessors and the said
John P. Lawless, as Manager of the said bank, to submit
to the court the question whether, upon the facts as above
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stated, the bank or its manager are, or are not, liable to -

be assessed as aforesaid in the said sum of one thousand
seven hundred and twenty-five dollars, under the Acts
of Assembly relating to the assessing of rates and taxes
in the city of Saint John. If the court find in the
~ affirmative, the assessment is to stand ; if in the nega-
tive, the said assessment is to be set aside, altered or
varied, so as to make it conform to the decision of the
Court upon the question submitted.”

The Supreme Court of New Brunswick, Judge Fisher

dissenting, decided in the affirmative.

Mr. Weldon, Q. C., for Appellant :—

The 12th section of the Assessment Act, 1859, pro-
vides that rates are to be levied and raised by an equal
rate upon the value of the real estate situate in the city,
and upon the personal estate of the inhabitants where-
ever the same may be, and also upon the amount of

income or emolument derived from any office, place,
: o .
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1879 occupation, profession, or employment whatsoever
Lawimss Within the Province, and not from real or personal
Sm.rglv . estate, of the inhabitants of the said city, including

——  persons made or declared to be residents or inhabitants

by any Act or Acts of Assembly now or hereafter to be
in force relating to the imposition of rates, and also
upon the capital stock, income or other thing of joint
stock companies or corporations as hereinafter pro-
vided. : ,

The 14th section provides that all joint stock com-
panies or corporations shall be assessed under this Act
in like manner as individuals. '

The 15th section provides that the agent or manager
of any joint stock company or corporation, established
abroad or out of the limits of this Province, who shall
carry on business for such company in the city of Saint
John, shall be rated and assessed in like manner as any
inhabitant upon the amount of income received by him
as such agent. _

The last section was subsequently repealed and new
provisions enacted by 31 Vic., c. 86, sec. 4, and 34 Vic,,
c. 18. o

The word “income” means gain from property, labor
and skill; so defined in Imperial and Worcester’s dic-
tionaries.

But we have an interpretation given to the term
“income,” by the Legislature in Act 38 Vic., c. 6.

If the contention of Respondents is right, then noth-
ing could be deducted, not even expenditures, and the
agent would be taxed in his representative capacity,
and also taxed on that portion being his salary in his
personal capacity.

It is said that, because the agents of fire insurance
companies are to make returns of the net profits, ete.,
therefore the return to be made by other companies of
“income,” must mean something different from ‘“net
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profits,” and that, because it is to mean something dif-
ferent, it must mean all the receipts without reference
to expenditures; but the circumstance is overlooked
that fire insurance companies are not to be assessed
upon their whole income, but only on part, and this
affords an explanation of the return required of fire in-
" surance companies, viz., “of the net profits, ete.,” be-
cause it is by this return that the assessors are to de-
termine what is to be deemed the income of that por-
tion of the business which is made ratable.

Mr. Kaye, Q. C., followed on the part of the Appel-
lant :—

The meaning of the terms used by the Legislature
has to be ascertained.
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The first term is the word “income.” This word has -

a well understood meaning, and as applied to the busi-
ness of a year, it can have but one meaning, viz.: the
gain on the whole year’s business. It is what the busi-
ness has gained at the end of the year over what it had
at the beginning. In this case the bank has to make a
return of “the income for the fiscal year.”” What is
the meaning of the fiscal year. It means that then the
bank could ascertain the balance of profit earned.

A1l moneys necessarily paid in earning the salary or
profit are to be deducted before ascertaining the income.
You cannot take the capital to make the income. An
agent could not return that he had made any income
when he had actually used part of the capital. This
is the ordinary meaning of the word “income.” If
you take the meaning of the word “income ” as mean-
ing all the money that comes in without regard to what
goes out, then, as regards a bank, you deprive the word
of meaning. But, if you say the word “income”
means the “ profit that comes in,” then this, having to be
ascertained at the end of fiscal year, must be the balance
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1879 remaining after deducting what has been paid out. If
Tawimss- the word wused is not ambiguous,—and the word -
Suitrvax, income” is mot, -before you can limit or control it
—— youmust have express words for that purpose.

‘While there may be gross profits and net profits, there
cannot be gross income and net income of a year.

Local banks are taxed on nominal capital; foreign
banks on their profits.

How are we to determine whether it is a disadvan-
tage to the local bank to be taxed onits capital? It
may be an advantage in some years. At any rate, we
have no figures upon which to base any argument, or
to arrive at any result. We must, therefore, come back
to the terms used by the Legislature in the. Statute.
The word “income” must mean the gain made by the
bank and returned to the head office as such, at the end
of the fiscal year. Ifthe word is plain, is there any-
thing in the proviso which cuts down the meaning.
The words net profits are not used to distinguish that
term from income,” but for a different object, viz., to
limit the taxation on 1nsurance companies to a portion
of its business. Because, in the proviso, “net profits ”
is used, is it to be argued that the word “income”
means gross income, a term which is never used ?

Mzr. Thomson, Q. C., for Respondents:— -

The 15th section of the Act of 1859 (22 Vic., cap. 87,)
declares that “ The agent or manager of any joint stock
company or corporation established abroad, or out of the
limits of this Province, who shall carry on business for
such company or corporation in the city of Saint John,
shall be rated and assessed in like manner as any in-
habitant, upon the amount of income received by him as
such agent.” ¢ Like manner” does not limit the mode
or system of taxation; they are equivalent to “like-
wise.”
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The return is to be of “the whole amount of income
received during the fiscal year.” If the agent had re-
turned that he had received no income, he would have
committed perjury. The words “whole amount of in-
come ” cannot be synonymous with “net profits.” The
word “whole” excludes the idea of net.

. But the proviso to 15th section clearly shows that
the Legislature knew the difference between 7ncome
and net income. They used “income,” not as synony-
mous with, but as designedly contra-distinguished from
“net profits.”

Sec. 4, 31st Vic., ¢. 26, did not re-enact the proviso as
to insurance companies. As this was, no doubt, an
oversight by which insurance companies were likely
to suffer, the Legislature passed the Act of 1871 (34
Vic., c. 18), which, after reciting that doubts had arisen
whether under the wording of the fourth section of the
Act of 1868 (31 Vic., c. 88), “so far as the same relates
to agents or managers of fire and marine insurance
companies, established abroad or out of the limits of the
Province, who shall carry on business within the city
of Saint John,” &ec., enacted that the fourth section of
81 Vic., c. 88, should not be applicable to such com-
panies ; and by section two such managers or agents
were declared to be assessable on “ net profits.” Thus,
again, the Legislature made a clear distinction between
“income” and “mnet profits,” and made such distinc-
tion ¢n favor of inswrance companies only. ’

- Mr. Weldon says, according to our contention, the
manager would be taxed twice. But is this different
from the position of the Bank of New Brunswick? But
this point has never been raised, and is not part of the
special case.

Attention has been called to 88 Vic., c. 36, 1875, in
which it is alleged that a definition has been given to
the word “sncome,” which suits their views. I submit it
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does not ; but I submit we have nothing to do with
this Act. It relates to the Province, except Saint John.
But the definition of word “income” in this Act
(annual, profits or gain) does not carry us any further.

I contend the word “income ” means income without
deducting expenditure. Cooley on Taxation (1), and
cases there cited; Atforney General v. Black (2); The
Queen v. The Commissioners of the Port of Southampton,
&e. (8).

These Appellants do not pay upon their capital ; and,
if they succeed in their contention they would pay no
taxes at all, although receiving the benefit of all muni-
cipal regulations. It is said, however, that their clerks
pay on their income ; but so do the clerks of the local
banks. Where they can tax the corpus, they do so;
where they cannot get at the corpus, they tax the in-
come; and they tax the gross income because they
believe it to represent the amount of capital employed.
The term ¢ income ” ordinarily signifies gross income.
You cannot interpret it, as if the word net or clear was
before it. But when the Legislature uses the words
“whole amount of ineome,” and also words “ net
profits,” it makes it clear that the word cannot be so
interpreted.

Mzr. Weldon, Q. C., in reply.

TaE CHIEF JUSTICE :—

The Bank of British North America, a corporation
established in London, England, out of the limits of the
Province of New Brumswick, carried on, through its
Manager, in the city of Saint John, the business of bank-
ing.

The fiscal year of the said bank, preceding the mak-

(1) P. 160, (2) L. R. 6 Exch: 78,
(3) L. R. 4 H, L. 449,
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ing up of the annual assessment for the city of Saint
John for the year 1876, commenced on the first day of
January and ended on the 31st day of December, 1875,
both days inclusive. The bank during such fiscal year
sustained losses from the business transacted within
said city during such fiscal year, and on the whole
year’s business, and in consequence of such losses made
no gain or profit. But for such losses the income de-
rived from the business of that year would have
amounted to $46,000, but the losses sustained during
that year exceeded that amount, and left the bank a
heavy loser on the business of the year.

Plaintiffs were the assessors of taxes for the city of
Saint John for the year 1876, and, as such, assessed the
Defendant, as Manager of said bank, in the sum of $1,725,
for taxes claimed by said assessors to be payable by the
bank on $46,000 income during the said fiscal year.
The bank qlé,in;s that the income on which the bank is
liable to be assessed is the gain, if any, received by the
bank from the whole business of the fiscal year, and
that, as the losses exceeded all the profits which the
bank, but for such losses, would have made, the bank,
in fact, made no gain, and so received no income from
its business, and, therefore, are not liable to be assessed.
The case agreed on by the partiessubmits to the court,
as the only case for its determination, whether on these
facts the bank or its Manager are, or are not, liable to be
assessed in said sum of $1,725, under the Acts of As-
sembly relating to the assessing of rates and taxes in
the city of Saint John, and it was agreed that “if the
court find in the affirmative the assessment is to stand,
if in the negative, the said assessment is to be set aside,
altered or varied, so as to make it conform to the deci-
sion of the court upon the question submitted.”

This case was argued_ before the Supreme Court of
New Brunswick, and that court decided that the Defen-
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dant, as Manager, was liable to be assessed $1,725 for
taxes, as claimed by the assessors to be payable by said
bank on $46,000 income during the fiscal year of said
bank, preceding the making up of the annual assess-
ment for the said city for the year 1876, under said Acts
of Assembly, and the assessment as stated was to stand.

From this decision the Plaintiffs now appeal.

The Statutes of the Province of New Brunswick, by
virtue of which assessments are made in the city of
Saint John, are the 22 Vic., ¢. 87, intituled “ An Act re-
lating to the levying, assessing and collecting of rates

" in the city of Saint John,” and the 81 Vic., c. 86, and

the 84 Vic., c. 18, in addition and amendment thereof.
The first principle we find put forward, in the Act of
1859, as the basis of taxation, is équality,—*all rates
levied or imposed upon the said city shall be raised by
an equal rate ” upon the value of the real estate situate
within the city ; upon the personal estate of the in-
habitants wherever the same may be ; upon the amount
of income or emolument derived from any place, occupa-
tion, profession, or employment whatsoever within the
province ; but not from real or personal estate; and, as
to all local joint stock companies or corporations, upon
the capital stock, income or other thing of such joint stock
companies or corporations; and as to joint stock com-

.panies or corporations established abroad, or out of the

limits of the province, the agent or manager, who shall
carry on business for any such company or corporation in
the city of Saint John, shall be rated and assessed, in like
manner as any inhabitant, upon the amount of income
received by him as such agent ; and such agent, when re-
quired, is to furnish a true and correct statement in
writing,under oath, setting forth “the whole amount of
income received in the city of Saint John during the fiscal
year of the company, preceding the making up of the an-
nual assessment.” With respect to insurance companies
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abroad, the assessment is to be taken on a three year’s
average of the yearly “mnet profite ” on insurance of
property within the city ; and the agents are to furnish
the assessors with a statement in writing of the aggre-
gate of such “net profits ” for the three years next pre-
ceding that in which the assessment is to be made.

In this and in the subsequent acts, when any depar-
. ture from the principle of an equal rate is permitted,
the exemptions are specially provided for, as in sec. 14 of
the 22 Vic., c. 87, which declares that “ nothing shall
render liable to assessment the real or personal estate,
income or other thing of the city corporation, or of any
religious, charitable or literary institution.” And
so in sec. 16 of the 22 Vic., c. 8T, and sec. 5 of 81 Vic,,
¢. 86, which relieve stockholders of any joint stock
company or corporation from liability to be rated, in
respect of any property or income derived from such
company or corporation ; and as in the 14th sec. of 31
Vic.,c. 86, which provides “ that nothing in the Act shall
extend to authorize any assessment on any person or
agent for the freight or earning of any vessel, steamboat
or ship entering or clearing the port of Saint John.”
So also in the 6th sec. of the 84 Vic., c. 8, which wholly
exempts life assurance companies or associations doing
business in the city of Saint John, or their agents or
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managers, from taxation in said city. In each of these -

Acts we have a very clear distinction indicated between
“ the whole amount of income” in the case of non-
resident corporations generally, and “the net profits”
or “net proceeds,” as the term is in the 5th sec. of the 34
Vic., c. 18, on insurance of property within the city by

assurance companies established abroad. This Act of ’

1859, though added to and amended by the 81 Vic., c.
36, is not interfered with as to the equality required to
be observed in levying the rates, and though sec. 15 is
repealed, sec. 4 of 31 Vic., c. 36, enacted in lieu thereof,
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_in like manner declares that corporations established

abroad, or out of the limits of the province shall be
rated and assessed on the income received, and to enable
the assessors to.rate such companies or corporations,
the manager is in like manner to furnish under oath in
writing the whole amount of income received during
the fiscal year, as in the Act of 1859. In this Act of 81
Vic. there is no reference to insurance companies, and,
as the whole of section 15 of the Act of 1859 was re-
pealed, the proviso contained in it in their favor was
also repealed. This was evidently not intended by the
Legislature, and to make this apparent the 34 Vic., c. 18,
was passed. This Act, after reciting that doubts had
arisen as to the construction to be put upon the 4th sec.
of the 81 Vic., c. 86, so far as the same relates to the
agents or managers of fire and marine insurance com-
panies established abroad, or out of the limits of the
province, who shall carry on business within the city
of Saint John, or who shall have an office or place of
business within the city for such companies, and that

" it 'was desirable that such doubts should be removed,

proceeds to enact that the said fourth section shall not
apply to agents of any fire or marine insurance com-
panies so established, and so carrying on business, but
that such agent or manager should be rated and assessed

.in like manner as any inhabitant, upon the amount of

net profits made by him, as such agent, from premiums
received on all insurances effected by him, in case of
fire insurance, on property situate within the limits of
the city, and, in case of marine insurances, wherever
the subject matter of insurance may be; and, when
required by the assessors, such agent is to furnish

‘to them, within 80 days, a true and correct statement in

writing under oath, setting forth “the whole amount
of net profits” made by such company within the city
of Saint John, from such premiums so received during
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the fiscal year preceding the making up of the annual
assessment.

Here we see the principle of a three years’ average
abandoned, and the assessment confined to ‘“the net
profits of the fiscal year preceding the making up of
the annual assessment,” as distinguished from “the
whole amount of income” received for all other com-
panies and corporations, during the fiscal year preced-
ing the making up of the annual assessment. Now, if
all outside companies and corporations were to be
assessed only on net profits, what doubts could arise as
to marine associations, or what necessity for any new
enactment as to them, as they are to be assessed on all
the business they do within the city of Saint John,
wherever the subject matter of insurances may be.
Inferentially, then, we have this enactment recognizing
a clear distinction between ‘the whole amount of
income” and “the whole amount of net profits.”

Now, it is important to see how joint stock companies
or corporations, other than those established abroad, or
out of the limits of the Province, are dealt with.

By the 14 sec. of the 22 Vic., c. 87,

All joint stock companies or corporations shall be assessed in like
manner as individuals, and for the purpose of such assessment, the
president, or any agent or manager of such joint stock company or
corporation, skall be deemed to be owner of the real and personal
estate, capital, stock and assets of such company or corporation, and
shall be dealf with, and may be proceeded against accordingly ; the
principal place of carrying on the business and operations of any such
company or corporation shall be deemed to be the place of inhabit-
ancy of such company or corporation, and of such president, agent
or manager, and such president, agent or manager shall, in regard to
the real and personal estate, income or other thing of such company
or corporation, be assessed separately and distinctly from any other
assessment to which he may be liable, &c.”

And, as we have seen, the individual stockholders
are exempt in respect thereof. Under this section, it

. is clear that the real and personal estate, capital stock

-
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and assets of all corporations are liable to assessment,
wholly irrespective of their gains or losses during the
fiscal year. Their losses may have equalled or exceeded
their gains, but that would not exempt them from
taxation, for the law makes no distinction in the assess-
ment on real and personal estate, whether it is actually
productive or not; on the contrary, it is declared by
sec. 12 of 22 Vic., c. 87, that—

For the purposes of this Act, the value of all real and personal
estate and joint stocks, shall be deemed and taken t6 be, and shall
be put down at one-fifth of the actual worth thereof as nearly as the
same may be ascertained (1).

If foreign banks, then, can do business in the city of
Saint John, and their losses, when made, are to exempt
them, in whole orin part, from taxation, what a large
pecuniary advantage is conferred on them over the do-
mestic corporations, and how entirely in their case is
ignored the legislative declaration that all rates levied
and imposed in the city shall be raised by an equal
rate. 'While, therefore, not only local banks and
all other local corporations are taxed, wholly irre-
spective of profits, and- whether the business of the
fiscal year was profitable or otherwise, but likewise
all resident inhabitants are thus taxed on all real and
personal estate and joint stock, without reference to
productiveness or unproductiveness, upon what princi-
ple of equality or uniformity in the taxation can foreign
banks ask to be assessed only on “ net profits,” and to
be exempt from all taxation in those years when their

" business may happen not to furnish any et profits,

while the actual value of the property of every other
home corporation and every citizen bears its equal
share of the city burthens. . While perfect equality in
the imposition of taxes cannot, perhaps, be always ex-
pected, and while we' cannot look for such a perfect

(1) See Exparte the Bank of New Brunswick,1 Pugsley 205.
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system of taxation as will not, under certain circum-
stances, produce unequal results, and, perhaps, injus-
tice, we may fairly infer the Legislature contemplated
equality and uniformity so far as practicable; and, I
think, on the face of these acts, we have indicated a
policy of equality and justice, and, as far as possible, a

uniform rate on all property of the same description,-

‘and not such invidious exemptions and favoritism as
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would be the result if the defendants’ contention

should prevail ; and when exemptions are claimed, and
that this policy has been departed from, we have a
right to expect that an intention so to-exempt would
be made apparent by clear and unambiguous language,
as we have seen has been done in the cases before re-
ferred to ; and, without such a clear indication of the
will of the Legislature, I do not think a legal construc-
tion should be adopted that will compel one corpora-
tion or person, or one subject of taxation, directly to
contribute, while other corporations or persons, and
other subjects of taxation of precisely the same class,
are entirely exempt. :

I look on this tax as, in effect, a tax upon the capital
of the bank employed in the city, as it would not be
fair to tax the whole capital of the mother Bank, and it
might be very difficult, if not impossible, to fix the
amount of capital employed by the branch bank or
‘agency, which may fluctuate from week to week.

The Legislature, not being able to get at the amount
of capital to be taxed, appear to have adopted the princi-
ple of taking the gross income, as the basis for comput-
ing the tax, as showing the volume of business trans-
acted during the year, and, as it were, approximately

representing the capital employed generally throughout

the fiscal year, thereby practically taxing the property
or assets of the bank by the income derived therefrom,
and thereby compelling these foreign corporations to con-
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tribute to municipal expenditure, and so bear their fair
share for the valuable privileges they enjoy, and place
them on an equal footing, as near as may be, with do-
mestic institutions of a similar character. I cannot
bring myself to think, that the Legislature ever contem-
plated that though private individuals and all local cor-
porations should contribute to the municipal burthens,
regardless of gain or loss, foreign banks alone should
be a privileged class, and though enjoying, in common
with simijlar home institutions, the protection and ad-
vantages derivable from municipal expenditure, they
should, at seasons of depression, when net profits may
not be earned, but when funds are generally most
needed, escape all municipal burthens.

In another point of view, this tax as imposed may, I
think, be said to be more in the nature of a franchise
than a property tax. One peculiarity of taxes of this
description is that they depend on the amount of business
transacted, and the extent to which they have exercised
the privileges granted in their charter without refer-
ence to the value of their property. Numerous instances
of this description of tax are to be found in the Ameri-
can reports and works on taxation, such as a tax on the
amount of deposits in lieu of all other taxes. But, apart
from all this, I think the tax is imposed by the express
language of the Statute.

By the 12th sec. of the 22 Vic., cap. 87, it is declared
that : '

All rates levied or imposed upon the said city shall be raised by
an equal rate upon'the value of the real estate situate in the city or
district to be taxed, and upon the personal estate of the inhabitants
wherever the same may be, and also upon the amount of income
or emolument derived from any office, place, occupation, profession
or employment whatsoever within the Province, and not from real or
personal estate of the inhabitants of the said city, including persons
made or declared to be residents or inhabitants by any Act or Aets
of Assembly now or hereafter to be in force relating to the imposi-
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tions of rates, and also upon the capital stock, income, or other thing
of joint stock companies or corporations as hereinafter provided.

By the 15th sec. repealed by 81 Vic., c. 86, which

substitutes other provisions:

The agent or manager of any joint stock company or corpora-
tion established abroad or out of the limits of this Province, who shall
carry on business for such company or corporation in the city of Saint
John, shall be rated and assessed in like manner as any inhabitant
upon the amount of income received by him as such agent; and for the
purpose of enabling the assessors torate such company or corporation,
the said agent or manager shall, when required in writing by the
assessors so to do, furnish to them a true and correct statement in
writing under oath, setting forth thewhole amount of income received
in the city of Saint John during the fiscal year, (ofsaid companies)
preceding the making up of the annual assesssment. * * * For the

purposes of this section the agent or manager shall be deemed the

owner of such income and shall be dealt with accordingly.

Provided, however, that the assessment on Insurance Comparies,
or the agent or manager of any Insurance Company established
abroad, shall be taken on a three years’ average of the yearly net
profits on insurance of property situate within the said city, or for
the whole period for which they may have been doing business in
said city, not exceeding three years, such average to be obtained as
follows, &c. * * '

Provided further, that life insurance companies or their agencies
shall be free from assessment under this Act.

Section 16, repealed by 31 Vic., c. 86, sec. 5, enacted
that:

No stockholder of any joint stock company or corporation liable
to be rated under this Act shall be assessed in respect of any pro-
perty or income derived from such company or corporation.

It has been very strongly and very ingeniously ccn-
tended by the learned counsel for the appellant that
the term “income” is not to be interpreted as meaning
the gross income or receipts by the agent, but the gain
or emolument derived by the agent during the year
from the whole business of his principal in the city.
That the term “ income ” has acquired a technical mean-
ing, and is used to signify “ gain or profit,” and that this

is also the popular meaning of the word “ income.”
10
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I think the term “whole income ” must be construed
to mean the gross income or revenue received by the
bank on the business of the fiscal year preceding the
assessment ; or, in other words, the total amount the
bank earned without reference to any outgoings ; that
the words “whole income” must be read in their
ordinary meaning, as the whole incomings of the bank
as opposed to met profits, net earnings, mnet income,
clear income, or clear gain. The Legislature has in this
Statute clearly distinguished between whole income
and net profits, and has so clearly used those terms as
contra-distinguished, that to read them as synonymous
words would be quite unjustifiable.

The income of the bank is its discounts, interest,
premium on exchange, &c., and this is earned when
received, and - forms the income of the bank. If the
bank makes bad debts on any business or transactions
of the current year, or operations .entered into in past
years, that is a loss pro tanto of capital. This they may
make up by borrowing money, or by calls on the stock-
holders, or so much of the lost capital may be replaced
from “income,” but it was in either case the capital in-
vested that was really lost, not the income. In making
up a profit and loss account the bank would necessarily
be debited with all interest paid, losses made, expenses
incurred, or disbursements, in fact all “outgoings,” and
credited with all interest, earnings or gains, and the
balance would be the net loss, or the net profit, of the
year, but certainly would not be the “income” of the
year. '

The income, if applied to make up loss of capital by
unfortunate investments, fire, or other causes, would
be in effect an addition to capital, to be again employed
as capital in the business of the bank. As was held in
Forder v. Handyside (1), where defendants, who were

(b L. R. 1 Ex. Div. 233.
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assessed on the net profits, had, in accordance with the
articles of association, set apart a sum of money for
depreciation of buildings, fixed plant and machinery,
and claimed, in making a return of the annual profits
or gains, to deduct this amount, as the amount written
off for depreciation of buildings, fixed plant and machi-
nery; and, though a majority of the Commissioners
were of opinion that persons in trade were equitably
entitled to write off from: their profits each year a sum
for depreciation, and that the amount claimed was fair
and reasonable, and decided in favor of the defendants,
on a case stated for the opinion of the Court,
it was held that such a deduction was contrary to the
Statute, as the amount set aside was, in effect, an addition
to capital.

In Regina v. Commissioners of the Port of Southamp-
ton (1), Bramwell, J., said:

It turns on the meaning of the word “income ” in sec. 124 of 6
Wm. 4, c. cxxix. Does it mean all or fourfifths of what the Defen-
dant received from the sources therein mentioned? I cannot reason
myself into a doubt on the subject, though I must entertain much
in deference to the opinion of those who think difterently. ¢ In-
come” is that which comes in, not that which comesin less an outgo-

ing. The fifth the Defendants were liable to pay to the Pla.mtlﬁs
was an “ outgoing,” not a diminution of income.

And Lord Chelmsford says:

It appears to me the word “income* here means the total amount
of the rates and duties receivable by the Commissioners, without re-
gard to any outgoings to which it may be subject.

And, after stating reasons that had been assigned, says:

One can hardly suppose that these considerations were at all in
the view of the Legislature, and led to the use of the word “income”
in a different sense from ils ordinary meaning.

And in Angell & Ames (2):

The moneyed corporations of the State of New York, deriving in-
come and profit, are liable to taxation on the capital, and it is held

. 0(;) L. R. 4 H. L. 472. (2) 3rd ed., sec, 454,

135
1879

s
Lawrrss
.
SULLIVAN.



136
1879

Nt~
LawiLess
v.
SuLLIvaw,

SUPREME COURT OF CANADA. [VOL. IIL

that, in ascertaining the sum to be inserted in the assessment roll,
no regard is to be had, either to accumulations or losses, but only to
the amount of capital stock paid in and secured to be paid, and that
the word “ income’” means that which is received from the invest
ment of capital, without reference to outgoing expenses; and the
term profits means gain made upon any investment when both re-
ceipts and payments are taken into account.

‘Where a moneyed corporation is liable to be assessed on the whole
nominal amount paid in and secured to be paid (after deducting
statutory exemptions,) no deduction is to be made for losses of capi-
tal, nor for debts due.

Burroughs on taxation (1):

#Income.” The gross revenue of an individual, whether it arises
from rents of real estate, interest on money loaned, dividends on
stocks, or compensation for personal services rendered in any trade,
profession, or occupation, constitutes his ¢ income.” * oo
But such tax is never imposed upon all persons, nor upon the gross
income, it is usually upon the annual income of persons, in excess of
a certain amount, allowing deductions of various kinds.

Burroughs on taxation (2): .

‘Where the tax is imposed on the annual net earning or income of
a corporation, the income, after deducting necessary expenses, is the
amount to be taxed; that portion of income devoted to repayment
of capital is included as a part of the income and liable to the tax.
A tax on net earnings or income, is on the product of business,
deducting expenses only ; no allowance is made for capital exhausted
or waste of capital in business. But if the tax be upon “ profits or
income,” it will not be construed to mean net profits or income.

A good deal of stress was laid on the words of the
Statute, which says that corporations are to be assessed
in like manner as any inhabitant. I think this provi-
sion “in like manner as any inhabitant” must be read
as fixing merely the liability to be rated and assessed,
and the liability being so established, then the law
declares how the tax is to be levied, and makes provi-
sions in reference thereto wholly different from those
applicable to inhabitants. Whereas, if the words
“in like manner” were to be held to apply,

(1) P. 159, sec. 82. (2) P. 161, sec. 82.
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not only to the liability, but to the mode of 1879

levying the rate or assessment, then the clause
should have terminated at the word *inhabitant,”
otherwise this incongruity would arise, that while
in one part of the clause it is provided that joint stock
company shall be rated and assessed in like manner
as any inhabitant, the subsequent part of the section
provides an entirely different mode, and whereby the
assessment is to be on the whoie amount of income re-
ceived, a term entirely distinet from that used in refer-
ence to inhabitants.

In view of the policy of the act and the wording of
the act, on principle and on authority, I think the
decision of the majority of the Judges of the Court
below was correct ; that the Defendants have no cause
to complain, and that the appeal should be dismissed
with costs. »

STRONG, J., concurred with the Chief Justice.

FOURNIER, J. :—

La question soulevée par le special case soumis du
consentement des deux parties pour la décision de la
Cour Inférieure, était de savoir si la Banque British
North America, corporation établie & I'étrenger, mais
ayant un bureau d’affaires dans la cité de St. John,
N. B., peut étre, d’aprés le “ St John City Assessment
Act 1859 " et ses amendements, taxée sur le total de
son revenu, ou seulement sur le montant des profits
nets, réalisés aprés déduction faite des pertes subies
durant 1’année.

La 1ére sec. de I'acte ci-dessus cité impose & la Corpo-
ration de la cité de S¢. John 'obligation de fixer chaque
année, pas plus tard que le ler avril, le montant qu’il
sera nécessaire de prélever pour les besoins de la cité
pendant ’année.

s
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La 12éme sec. déclare que la taxe dans la cité de
8t. John sera répartie d’aprés un taux égal: lo. Sur la
valeur de la propriété mobiliére et immoblidre; 20. Sur
le montant du revenu ou émoluments de tout office,
place ou occupation, ete.; 8o. Sur le capital, revenu ou
autres propriétés des compagnies & fonds social ou
corporations tel que ci-aprés pourvu. Pour les fins du
prélévement de ces taxes, la valeur .de la propriété
fonciére est fixée au 1 de sa valeur actuelle (réelle).

La 14éme sec. déclare que les compagnies & fonds
social seront cotisées de la méme maniére que les
individus. (¢ like manner as individuals.)

La 15éme sec. déclare que l'agent ou gérant d'une
compagnie a fonds social ou corporation établie a
I'étranger, ou en dehors des limites de la province,
faisant affaires pour telle compagnie ou corporation
dans la cité de St. John, sera cotisé de la méme maniére
que tout autre habitant sur le montant du revenu par
lui pergu en sa qualité d’agent, ‘

Shall be rated and assessed in like manner as any inhabitant upon
the amount of income received by him as such agent.

La méme section oblige les représentants de ces
institutions 3 donner aux cotiseurs, s'ils en sont requis,
un état correct et ‘sous serment du montant total du
revenu per¢u dans la cité de St. John, durant la derniére
année fiscale, précédant la confection du réle annuel de
cotisation. ’

Un proviso déclare que les compagnies d’assurances
ne seront cotisées que d’aprés une moyenne des profits
nets réalisés sur les affaires faites dans la cité pendant
les trois derniéres années. Le méme proviso exempte
les compagnies d’assurance sur la vie et leurs agences
des taxes imposées par cet acte.

La sec. 16, exempte de taxes les parts des actionnaires
dans les compagnies cotisées en vertu de cet acte.

La 158me sec. de 1'Assessment Act de 1859 qui avait
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défini les différents modes de taxer les compagnies
mentionnées plus haut, a été révoquée par la 31 Vict,,
ch. 36, sec. 4. Mais cette derniére section, qui com-
prend de nouvelles catégories de personnes et de
sociétés, qui ne I'étaient pas dans la section révoquée,
conserve dans leur-entier les dispositions de la dite
section 15, quant aux institutions étrangéres faisant
affaires dans la dite cité de St. John. La seule innova-
tion est que le mot ¢mcome, y est employé comme
s'appliquant a toutes les compagnies indistinctement,
omettant les mots net profits, qui dans la sec. 15 devaient
servir de base pour limposition de la taxe sur les
compagnies d’assurances. _

L’obligation de fournir un état sous serment, s’il est
requis, de tout le revenu percu par les agents des
compagnies étrangeéres est restée la méme.

L’omission dans la sec. 4 ci-dessus citée de la dis-
tinclion faite dans la see. 15, entre les compagnies
taxées d’aprés leur revenu, et celles qui ne V'étaient que
d'aprés le montant des profits nets, ayant donné lieu de
douter si les compagnies d’assurances jouissaient encore
du privilége spécial que leur avait accordé la sec. 15,
le statut 84 Viect., ch. 18, fut passé pour mettre fin a
ces doutes. La 1ére sec. déclare que la sec. 4 de 31 Vict,,
ch. 86, qui avait donné lieu & ces doutes ne s’appliquera
pas aux agents des compagnies d’assurance maritime
et contre le feu établies a 1'étranger ou en dehors de la
province, faisant affaires dans la cité de St. John, ou qui
auront un bureau d’affaires dans la dite cité pour telles

. compagnies.

La 2éme sec. remet les agents de ces compagnies
dans la position que leur avait faite la sec. 15 (de I'acte
de 1859), en déclarant qu’ils seront sujets comme tout
autre habitant, i» like manner as any inhabitant, 4 étre
cotisés sur le montant des profits nets, (“upon the
“ amount of net profits made by them”) sur les propriétés
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assurées dans les limites de la cité. On est donc revenu
aux dispositions de la sec. 15, concernant la distinetion
entre les compagnies d’assurance et les autres com-
pagnies ou corporations étrangéres. La sec. 4 qui
établit cette distinction doit étre considérée comme une
interprétation législative des expressions whole income
et net profits qui font le sujet de la difficulté en cette
cause.

Les citations précédentes font voir que la législature
a clairement &tabli différentes catégories de compagnies
ou corporations, a I'égard de chacune desquelles elle a fait
des dispositions spéciales quant au mode de les taxer,
savoir: lo. Les compagnies & fonds social ou corpora-
tions provinciales -ayant un bureau d’affaires dans la

- cité de St. John, qui doivent &tre taxées (sec. 2) d’aprés

le montant de leur capital ; 2o. Les compagnies établies
a Détranger ou en dehors de la province faisant affaires
dans la cité de St. John, qui doivent étre taxées d’aprés
la sec. 15, sur leur revenu, dont elles doivent déclarer le
total aux cotiseurs; 8o. Les assurances maritimes et
contre le feu taxées d’aprés un proviso de la méme
section sur le montant des profits nets, réalisés sur les
propriétés assurées dans les limites de la cité; 4o. Les
assurances sur la vie que le méme proviso exempte de
toutes taxes.

La distinction entre les divers modes de taxer ces
différentes institutions, les unes sur le capital, comme
les compagnies ou corporations incorporées dans la
province, les autres d’aprés le montant de leur revenu
entier, et d’autres enfin d’aprés le montant de leurs
profits nets, ne pouvait pds étre faite d'une maniére
plus claire et plus précise. Les mots “ whole income”
et “ net profits” comportent en eux-mémes un sens trés
clair et qui ne me parait pas susceptible de laisser
aucun doute sur l'intention de la législature. Ils me
paraissent avoir été employés a dessein pour signifier
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des choses différentes, et ils doivent ici recevoir la
signification que leur ont donnée les statuts cités plus
haut qui de plus sont conformes 4 la définition de ces
deux expresssions donnée par Cooley on taxation (1) :

Income means that which comesin and is received from any
business or investment of capital without reference to the outgoing
expenditure. Profifs, on the other hand, are understood to mean
the net gain of any business or investment, ta.king into account
both receipts and payments. Income as applied to the affairs of
individuals, expresses the same idea that revenue does when applied
to the affairs of government. People v. Supervisors of Niagara (1).

I’Appelant a prétendu que les expressions in [ike
manner s any other inhabitant, signifiaient que la taxe
imposée sur les compagnies serait la méme que celle
prélevée sur le revenu des individus,—que le revenu
défini, d’aprés la sec. 12, 22 Vict, 87, comme suit:
Income or emolument derived from any office, place, occu-
pation, profession or employment in the Province, doit
g'entendre seulement du revenu net, déduction faite des
dépenses et pertes. Cette définition ne définit rien.
En employant les mots ¢ncome or emolument comme
synonymes, elle laisse subsister la difficulté de savoir
si, pour les fins de la taxe, il faut dans l'estimation des
revenus d'une place ou d'un office en déduire les dé-
penses. Elle ne peut par conséquent servir de bése a
un argument pour résoudre cette difficulté puisqu’elle
y est sujette elle-méme. On ne peut non plus s’appuyer
sur la définition du mot imcome donné dans I’Assess-
ment Act de 1875, car cet acte concerne la province
du N. B, et ne peut servir & l'interprétation des
statuts spéciaux concernant la cité de St. John. Il fau-
drait pour cela y trouver une disposition spéciale qui
n’'existe pas.

Au contraire de la prétention de 1’Appelant, je crois
que les termes in like manner as any other inhabitant

(1) P. 160. (2) 4 Hill 20, affirmed 7 Hill, 504,
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n'ont été introduits que pour signifier que les com-
pagnies ou corporations seraient, comme les individus,
soumis a l'obligation de payer les taxes, et nullement
pour déclarer que le méme taux ou mode de taxer
serait applicable dans les deux cas. Ceci me parait
résulter clairement de la sec. 12, déclarant que les
compagnies ou corporations seraient taxées as herein-
after provided. (Cest donc aux dispositions spéciales
sur ce sujet, qu'il faut référer pour connaitre quel est le
mode établi quant aux compagnies ou corporations.
Ces dispositions particuliéres, citées plus haut, font
voir que les compagnies étrangdres sont soumises & un
mode particulier qui consiste a prélever la taxe sur le
total de leur revenu.

Une interprétation donnant a ces corporations le
bénéfice de 'exemption de payer des taxes, tandis que
les banques provinciales y seraient soumises, se trou-
verait en opposition directe avec la 12éme clause de
Pacte ci-dessus cité déclarant que la taxe sera imposée
d’'une maniére égale—‘‘equal rate.” Ne pouvant pas
connaitre au juste le moniant du capital employé par
les banques étrangéres dans leurs agences locales autre-
ment que par le revenu qu’elles en retirent, c’est sans
doute pour arriver a ne taxer que le montant du capital
employé dans ces agences que la loi les oblige a
déclarer leur “whole income,” pour servir de base a la
taxe. De cette maniére elles sont atteintes comme les
autres banques—et comme elles, taxées dans le cas de
profit comme dans le cas de pertes, sur le capital employé
dans les agences locales. En adoptant cette interpréta-
tion, I'égalité et la justice, conformément au principe
exprimé dans la sec 12, sont observées a I'égard d'ins-
titutions du méme genre, qu'elles soient d'origines pro-
vinciales ou étrangéres.

Les raisons ci-dessus exposées me paraissant suffi-
santes pour résoudre la question soumise, je ne crois
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pas devoir entrer dans de plus amples considérations
pour justifier la conclusion 3 laquelle j'en suis venu,
savoir: que dansle cas actuel la Banque British North
America a été légalement taxée sur le montant entier
de son revenu, au lieu de ne I'dtre que sur le montant
de ses profits nets.

HEeNRY, J. :—

The Appellant is agent and manager of the Bank of
British North America, at the city of Saint John, N.B.,
and as such was rated under certain assessment acts
relating to the said city. By a majority judgment of
the Supreme Court of New Brunswick,to which he had
recourse, the tax upon him was decided to be legal,
and from that judgment he appealed to this Court. We
have, therefore, to consider the matter as presented by
the acts in question, and decide as to his liability to be
rated under them.

By sec. 12 of 22 Vic., cap. 37:

All rates levied or imposed upon the said ecity shall be raised by
an equal rate upon the value of all real estate situate in the city or
district to be taxed, and upon the personal estate of the inhabitants
wherever the same may be, and also upon the amount of income or
emolument derived from any office, place, occupation, profession or
employment whatsoever within the Province, except from real or
personal estate of the inhabitants of the said city, and, also, upon
the capital stock, income, or other thing of joint stock companies or
corporations as hereinafter provided. * * * And for the
purposes of this act, the value of all real and personal estate shall be
put down at one-fifth the actual worth thereof, as nearly as can be
ascertained.

Section 14 provides that :

All joint stock companies, or corporations, shall be assessed under
this act in like manner as individuals.

~

By section 15:

The agent or manager of any joint stock company or corporation
established abroad or out of the Limits of this Province, who shall
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carry on business for such company or corporation in the city of
Saint John, shall be rated and assessed in like manner as any inhabi-
tant [which means ¢o the same exitent] upon the amount of the in-
come received by him as such agent,

'With a provision that:

The said agent or manager shall, when required in writing by the
assessors 8o to do, furnish to them a true and correct statement
under oath setting forth the whole amount of income received in
the city of Saint Jokn, during the fiscal year of said companies pre-
ceding the making of the annual assessments. * * *
Provided, however, that the assessment on insurance companies, or
the agent or manager of any insuracce company established abroad,
shall be taken on a three years’ average of the yearly net profits on
insurance of property situated within the said city, or for the whole
period they may have been doing business in said city, not exceeding
three years.

By virtue, then, of those Acts the assessment was
based on a rate of one-fifth the ascertained value of all
real estate in the city, and upon personal estate of in-
habitants, wherever the same might be, and of stock of
resident joint stock companies or corporations. In the
view I take of this case, depending as it does upon the
construction to be put on sec. 4 of 81 Vic., cap. 86, taken ‘
in connection with the repealed sec. 15 of 22 Vic.,c. 87 and
84 Vic., c. 18, it matters not what rates the Legislature
imposed upon resident joint stock companies or corpora-
tions; but I refer to the fact in passing; and it may be
useful to remember that such is the case when discus-
sing the argument founded on the inequality in the rate
in years when the nef income of non-resident companies
or corporations, as it is termed, should be nothing, orvery
much too small, to equal the taxes paid by resident com-
panies or corporations when rated on a different basis.
Wehave not, from any evidence before us, the meansto
determine in that way what the Legislature meant when
using the term “ income,” and, if we had, the Legislature
has forbidden us to do it. By sections 14 and 15 of 22
Vie., c. 87, the Legislature has directed that the resident,
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as well as the non-resident corporations, shall be rated as
individuals, the former on one-fifth of the value of their
capital stock, and the latter on their income. I feel,
therefore, wholly unauthorized, because forbidden, to in-
quire into any alleged inequality of taxation as between
the resident and non-resident companies or corporations.
That was a matter for the Legislature and not for us.
If, indeed, there could be any doubt as to the meaning of
the words, or if there was no provision assimilating the
assessment on non-resident companies or corporations,
-we then, but only then, would be, notonly allowed, but
bound to draw an argument as to the meaning and
effect of the term “income,” when used and applied in
reference to non-resident companies or corporations
which are rated on a principle different from that ap-
plied to resident ones. When the Legislature says the
non-resident companies or corporations shall be rated
in like manner as individuals, upon what theory of
construction or evidence can I say it did not mean so,
and that a different principle should be interposed or
- substituted ? For these reasons, I cannot feel authorized
to found my judgment upon definitions founded on
principles applicable to companies or corporations, when
inapplicable to the cases of individuals. I consider,
therefore, my duty is to ascertain the intentions of the
Legislature when applying the term “income” fo an

individual, and upon that proposition to a great extent.

my judgment is founded.

To arrive at a result we must ascertain how the term
“income ” is used in regard to an individual.

The 12th sec. of 22 Vic., c. 87, under which the tax
is imposed, employs the words, “and also upon the
amount of income or emolument derived from any
office, place, occupation, profession, or employment
whatsoever within the Province,” excepting income or
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emolument from real or personal estate of the inhabi-
tants of the city.

That “income,” when employed as it is in the sec-
tion, is made synonymous with “emolument” is an
undeniable proposition, which needs no authorities or
arguments to sustain. “Income” cannot, therefore, be
deemed to mean anything which “emolument” cannot,
in the fair and ordinary acceptation of the term, apply
to.

‘What then is the meaning of “emolument” in its
usual and ordinary acceptation. It comes from the
participle (emolumentum) ot the latin verb emolo, molo to
grind, originally meaning toll taken for grinding. It
is now, according to the Imperial Dictionary and other
reliable authorities, understood : “1. The profit arising
from office or employment—that which is received as a
compensation for services, or which is annexed to the
possession of office, as salary, fees and perquisites. 2.
Profit, advantage, gains in general ;’’ and according to
the same dictionary, “ emolumental” means “ producing
profit, useful, profitable, advantageous.” According to
Webster’s dictionary emolument means : “1. The profit
arising from office or employment—that which is re-
ceived as a compensation for services, or that which is
annexed to the possession of office, as salary, fees and
perquisites. 2. Profit, advantage, gain in general—that
which promotes the public or private good. ‘Emolu-
mental,’ producing profit, useful, profitable, advantage-
ous.” “Emolument” is thus, in the first definition in
both authorities cited, declared to be “the profit arising
from office or employment,” and not merely the gross
amount of salary, fees or perquisites, but the balance
remaining after deduction of the necessary expenses
paid out in earning the salary, fees or perquisites.

In support of the principle just stated, I can confidently
refer to the Imperial Income Tax Statute, 16th and 17th
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Vic., cap. 84. It is intituled “ An Act for granting to
Her Majesty duties on profits arising from property,
professions, trades and offices,” and in the heading of
each page it is called “Income Tax.” Sec. 2, schedule
E, provides that “every public office or employment of
profit” shall be charged. Sec 51, however, provides
for the reduction “ inrespect of any public office or em-
ployment, where the person exercising the same is neces-
éarily obliged to incur the same” of the expenses of tra-
velling, or of keeping and maintaining a horse, or other-
wise “ to lay out and expend money wholly and necessa-
rily in the performance of the duties of his office or em-
ployment.” The true meaning of the term emoluments, as
applied to such an office or employment, either with or
without any provision, such as in the last section con-
tained, is that which would include only the balance
remaining after the deduction of such necessary ex-
penses. Schedule “1)” imposes the tax in respect of
annual profits or gains “ from any profession, trade, em-
ployment or vocation.” Sec. 50 provides for assessing
doubiful debts due to any person, but in cases of insol-
vency only the amount of dividend likely to be received
on any such debt. In making the returns provided for
by the Act of the “profits or gains,” the question of
doubtful debts is provided, and, while really bad debts
would be deducted in the estimate, persons making
returns would have to charge themselves with the
doubtful ones. This, then, is the principle of the Impe-
rial “ Income ” Tax, and, under it, only the “profits ” or
“gains,” after deducting bad debts, are taxed. It is the
sound principle, for otherwise it would be a tax on

capital and not on “income,” and while a tax on capital, -

and to be paid out of it, no one could contend it would
be derived from “emoluments,” which, according to
every authority, means * profits, advantages, gains in
general.”
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I have said that “Income” and “Emoluments” are
employed in the section in question ‘as synonymous,
and being so used we are constrained so to apply the
first term, when employed in any subsequent section
of the same act. “Income,” however, has a well under-
stood meaning, and in the absence of any legislative
construction that meaning must be given to the term.
According to Webster’s dictionary “Income” is “that
gain which proceeds from labour, business, or property
of any kind.” * %* * “The profits of com-
merce or of occupation.” *Income is often used synony-
mously with revenue, but income is more generally
applied to the ‘gain’ of private persons,” and the same
definition is given verbatim in the Imperial dictionary.
In Richardsonw's dictionary it is stated to be the profit or
emolument, the revenue coming in. Thus, for a stated
period, income is, therefore, the profit or emolument
derived from any commercial business or occupation
for that whole period, and not for any portion of it, and
not for any portion of the business but from the whole
of it. If an individual, in the earlier part of the pre-
scribed period should lose, say, a thousand dollars, but
during the remaining part gains an equal sum, could it
be said his profits, or income, or emoluments, from the
business would be a thousand dollars? I maintain
that, where there is no profit during the period, the fund
on which the tax is directed to be levied is not in exist-
ence, and the tax is, in'such a case, levied on capital.
Such I cannot hold to have been the intention of the

Legislature. The case states that the profits fell far

short of the losses on the business for the year, and we
must not, therefore, inquire further how either arose or
occurred. - The exact position is admitted by the case.

The 4th sec. of the 31st Vic., cap. 86, which repeals
the 15th sec. of 22nd Vic., cap. 87, includes, with the

agents of joint stock companies and corporations, “any
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other person or persons, whether incorporated or not,

doing business out of the Province, who shall carry on
business within the city of Saint John, or who shall
have an office or place of business in the city of Sainz
John for any such company, corporation, person or
persons,” and provides that all such agents “shall bs
rated and assessed in like manner as any inhabitant
upon the amount of income received by him for the
same as such agent. The agents of companies and cor-
porations are, then, put on the same footing as agents of

a branch of a mercantile house or manufacturer, doing-

business out of the Province. I hold that a construc-
tion inapplicable to the agent of such mercantile house
or manufacturer would be just as inapplicable to com-

' panies or corporations. The Legislature has thought
fit to direct that the latter should be taxed by the same
language as the former, and I feel constrained to declare
it to be so, irrespective altogethert of the policy involved,
feeling bound to leave that question where counstitu-
tional right places it.

Suppose, then, the case of the agency of a mercantile
house or manufacturer, whose head quarters were in
Montreal, being established at Saint John. A shipment
of goods is made from Montreal of the valué of $5,000,
and the whole lost at sea or destroyed by fire, either en
route, or after arrival at Saint John. Subsequently other
shipments are made, and profit from them is realized of
$4,000, and thus stood the profit and loss account ot the
agency at the end of the fiscal year. What would be
the legitimate reply at head quarters to an inquiry as
to the “income” derived from the agency, and what
would be the reply to such an inquiry at head quarters
anywhere under such circumstances? We (or L, as the
case might be), derived no income from the agency, but
sustained a loss of capital to the extent of $1,000.
Wou}{l any one contend that, if the result was the same
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1879 in regard to business carried on by a resident individual,
Lawrsss ‘he should be rated on the income of $4,000? I presume
Svir?x%;xirz. no one would attempt to impose such & rate, and al-

—— _ though the Legislature expressly directs that the agents

of non-resident companies, corporations, and * other per-
son and persons” having agencies in Saint John, shall
be taxed in . like manner as resident individuals, we are
asked to decide otherwise, in the face of the legislative
provisions assimilating them in language the most
plain and explicit, and in respect to the meaning of
which there should be no doubt. Every person sup-
plying fishermen, we know to be engaged in a precari-
~ ous business from various canses; not the least of which
is the bad debts they contract. A merchant, then, who
is often paid in the produce of the sea, and makes a
profif on its sale and on the goods supplied of, say,
$3,000, but by loss of property and bad debts at the
end of the fiscal year finds his assets $2,000 short of
the capital employed, what would his income from
the business be? And how long could he live on such
income? When we hear of a person in business “ liv-
ing beyond his income,” what do we infer? Why,
that he is living beyond the profits of his business from
which his support is derived, and that he is, conse-
quently, either drawing upon the capital, or running
into debt. That is the universal, and, I think, well
understood application of the term, and as such should
be applied. The case would be the same in respect of
.a person deriving his means of livelihood from a salary,
fees, or perquisites, and the same answer would apply
to both. :
We are, however, referred to a proviso in the same
section, by which agents of insurance companies are to
be assessed on “a three years’ average of the yearly net
profits,” and we are asked, therefore, to conclude that the
Legislature did not use * income ” as synonymous with,
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but as designedly opposed to, net profits. In support,
however, of that proposition the act itself furnishes no

proof. Thave,I hope, sufficiently shown that “income,”
as applied to the commercial transactions of a resident -

individual, does not mean the mere nominal profits of
goods sold in great part on credit, and never paid for, or
even for profits on-cash sales, but to the balance of profit
and loss in all departments of his business during the
- prescribed period, and that the Legislature so intended
when the same principle was applied to the agents of
“ companies, corporations, or other person or persons.”
If such be the proper construction, then “income ” and
“net profits” mean exactly the same thing. The argu-
ment, at best, is but begging the question, because one

must first establish the fact of the difference between

“income” and “net profits” of a trade or business
before he can say the Legislature did not use the terms
synonymously. The Legislature in an Act, as well as
an individual in a letter or other document, may in one
place use a different term to express the same idea as is
intended by a different term in another, and the mere
fact cannot by itself be evidence for construction. '

We are required to hold that “income,” in relation to
banks,must necessarily apply to and include the amount
realized from discounts and other loans and premiums,
or profits received from exchange, but (independent of
the peculiar way the matter as to the profits and losses
is stated in this case) why should the construction stop
there? Why should it not include the income, that is
all that comes in from every source? The answer is,
that it only should be applied to what comes in as profits.
To give weight to that argument, or rather to found it,
the term profits must be invoked, and that to be equit-
able must not be one sided. It would be unjust to
charge a bank with the nominal profits on one side of

its a(iclzi)unt with an individual, when the whole would
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1879 show they were only zomiral, because, not only such
L;v:;ss nominal profits, but a portion of its capital, had been
Suimreay, 108t by the insolvency of its debtor, or in some other

—— way; and, were the dealings of the bank in question

all before us, I have little doubt that no small portion
of what constitutes the $29,000 of profits would be
found of that character. I make these remarks in pass-
ing, but not under the conviction that they are at all'ne-
cessary inthe general view I take of the case, inregard to
the assimilating provisions of the several governing sec-
tions under consideration. Sec. 16 of the Act of 1859
" exempts from taxation the property or income of a stock-
holder derived from his company or corporation. The
only income he could derive would be in the shape of
dividends, and those dividends would depend upon the
state of the profit and loss account at the end of the
fiscal year. The “income,” in that case, could only
come from profits after deducting all losses. How, then,
can any one say that, instead of taxing the profits only
"in the case of the individual stockholder, by using the
. word “income,” the Legislature, employing the same
term, intended it to have a different application in re-
spect of the whole of the stockholders collectively. In
a word, that it should mean profits in the one case, and
not in the other.

It is also contended, that the return of the “whole
amount of income ” required by the agent, as provided
for by the two Acts, in case of non-resident companies,
&c., shows that the term “income ” must be taken to
mean income without deduction of losses. * Income ”

. per se is as comprehensive, when used as it is in the
Statutes, as “ whole amount of income.” If the direc-
tion to the agent was merely to return a statement of
the “income,” a statement of a part only would not be
a compliance with the direction. If, indeed, the Statute.
spoke antecedently of two different defined kinds of
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" income, or from different sources, and for some object it
was necessary to have a return as to both, I could easily
see that the words “whole amount” would have a
significance and object wholly absent from the circum-
stances arising under the terms of the sections in ques-
tion. It may be taken, in my opinion, as a caution
and warning to agents to leave nothing out of their
returns ; but cannot, I think, to extend the meaning or
application of the term “income” in the preceding part
of that section, or to “income or emoluments” in sec-
tion 12; and to give to the expression in.question the
application sought would, in my view, be overstrain-
ing the true meaning of the language of the provision,
and, therefore, in opposition to the intentions of the
Legislature as found by the words used.

On the argument we were referred by the counsel of
the Respondents to an American work (Burroughs on
Taxation, 161.) I can find nothing in that work,
or the cases therein referred to, to strengthen the
contention that an individual in commercial busi-
ness can be taxed under the term *“ income,” or even a
corporation, for anything beyond the net profits of the
business. At page 160 that author says: “ A declared
dividend will furnish the measure of tax on income,”
and refers to a case, Atlantic and Ohio Telegraph Com-
pany v. Commomwealth. (1). I have referred to that
judgment which, as the judgment of the Supreme
Court of Pennsylvania, was, in 1870, delivered by
Thomson, C.J., who says : -

By whomsoever the stock is held, the measure of the tax is upon
the dividends declared.

And again:

‘When a dividend is declared, that gives the measure and furnishes
the rule for the tax.

The same author at the same page says:

(1) 66 Penn. S, R. 57.
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A profit on the investment or capital of the corporation is the
measure of the tax, whether paid as dividends to stockholders or
going to increase the capital,
and cited a case, Commonwealth v. Pitisburgh, &c., R
R. C. (1). Ihave read that case, and the judgment
fully sustains the doctrine laid down. It wasdelivered
in 1878, and quotes with approval what I have quoted
from the judgment reported in 66 Penn. 8. R. 57 ; and
the Judge adds that : )

When a corporation has actually made dividends from its
profits or property without formally declaring them by adding them
to the stock of the shareholders, or where it has declared dividends
and returned them, whether earned or not, the sum thus added to
the stock of shareholders, or the sum declared and set apart to him,
becomes the measure of the tax. The legislative intent being to
make the profit transferred by the corporation to its shareholders
from its treasury or property the measure of the taxation of its
capital.

I have also carefully examined the cases cited by the
author, referred to and can find none in conflict with the
position T havetaken. Ihave likewise examined all the
other American and the English cases cited, with the
same result. At page 159, Burroughs says :

A tax upon all persons in proportion to their income is said to be
the most equitable mode of taxation ; but such tax is never imposed
upon all persons, nor upon the gross income—it is usually upon the
annual income of certain persons in excess of a certain amount,
allowing deductions of various kinds.

I have already said that, if any individual made a
loss on his year’s business instead of a gain, a tax on his
gross revenue or earnings would indeed be, not on in-
come, but on capital. According to all writers on poli- -
tical economy the gross revenue of an individual com-
prehends the whole annual produce of his land or
labour ; the net revenue, what remains free to him after
deducting the expense of maintaining his fixed and-
circulating capital ; or what, without encroaching upon

(1) 74 Penn. §. R. 85.
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his capital, he can place in his stock, or spend upon his
subsistence, conveniences, or amusements. His real
wealth is in proportion not to his gross but to his net
revenue. His “income” is, therefore, what he can add
to his stock, or spend. So, in my judgment, should it
be held under the Statutes in question in this case.

In McCulloch’s edition of Smith’s Wealth of Nations
(1) the learned and philosophical writer says:

The private revenue of individuals arises ultimately from three
sources, rent, profit, wages. Every tax must finally be paid from
some one or other of those three different sorts of revenue, or from
all of them indifferently.

At p. 892— |
These (taxes) must be paid indifferently from whatever revenu
the contributors may possess——from the rent of their land, from the

profits of their stock, or from the wages of their labour.

I have shown that “income” in its well understood
sense, as commonly used, means the annual profits of
commercial business. I have shown the unjustness of
any other construction, either as applicable to indivi-
duals or corporations, and, also, by the reference to the
acknowledged authority on political economy just
quoted, that to tax income regardless of the result of
profit and loss would be against every equitable prin-
ciple; and by the provisions of the Imperial “Income”
Tax the Parliament of Great Britain has, by express
provision, given a legislative construction of that term
which excludes the construction of the Statutes in
question asked for by the Respondents. I cannot con-
strue sec. 15 of 22 Vic., eap. 87, or sec. 4 of 86 Vic., cap.
86, by the provisions of sec. 14 of the former, for by it
a different mode of assessment is provided, and it can-
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“jincome” used in them, or in section 12 of the same
‘Act. Section 14 is wholly independent of the sections
4 and 15 of the Acts mentioned, and they are equally

(1) Library ed., p. 371.
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Iuwimss character for assessments under each, and we must con-
SUL&", .y Strue each as if the other, or others, never existed. If it
——  was the intention of the Legislature that the agents of-
non-resident companies, corporations, or persons should

be taxed when their losses for the prescribed period
exceeded their receipts in the shape of nominal profits

or earnings, the language should, and I think would,

have been much more explicit. If such was meant the
legislation should have clearly shown it. Statutes for
assessment are required to be plain and free from rea-
sonable doubt. Except in very exceptionally bad times

such as, not only in Canade but nearly all over the
world, have been experienced for two or three years

past, banks, as a general rule, always declare a divi-

dend annually or semi-annually. Such, no doubt, was

the case when the acts in question were passed. We

can readily assume, therefore, that the circumstance of

a bank being unable to declare a dividend was one not

likely to be provided for, because unusual. We should

not, therefore, construe such legislation as now under
consideration from the position of a bank a year or two

ago, which, from heavy losses at a time of unexampled
depressiop, and when bankruptcy was so universal,
makes large losses instead of profits during the pre-
scribed period. The position being a very exceptional

one, arising from the unusual general depression and -
consequent bankruptcy, we should not take it as one
likely to be foreseen or provided for. I think it safer

8o to consider it than to make such an exceptional posi-

tion the test for the construction of Acts passed so long

before—under wholly different circumstances. By the . -

provision in question the non-resident banks might pay

. some years more than the resident. I maintain that-
the tax in question, requiring payment out of capital
and not from income or profits, would be against every



VOL. III.] SUPREME COURT OF CANADA.

sound principle ; and being so, T have no right to assume
thatin any case would the Legislature impose such a
tax. It may be said that, even in such a case, the agent
of a non-resident bank should pay some.tax, and it is a
reasonable one. That question is, however, I hold, not
for us but the Legislature, and because it has not made
provision. for such a tax furnishes no reason why we
should, by a false construction, confirm a levy the
Statutes do not warrant.” The rules for the construction
of Statutes are pretty well understood, and I will, there-
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fore, only refer to some of those quoted in the factum of °

the Respondents.

“If the words of a statute are plain they must be
strictly followed, but if they are ambiguous, the whole
context must be looked to for their explanation
(1). I think the words of sections 4, 12 and 15
are per se quite plain and easy of application, and,
therefore, we are not permitted to consider “the whole
~ context.”

Words. must be construed according to the plain
ordinary meaning and in the largest ordinary sense
which, according to the common use of language, be-

longs to them (2). In construing the words “emolu- -

ment” and *income,” I have done so according to their
plain ordinary meaning, and that “which according to
the common use of language belongs to them.

“It is the duty of all Courts to confine themselves to
‘the words of the Legislature, nothing adding thereto,
nothing diminishing (8).” We must not import into an
act a condition or qualification we don't find there.
I have been solely guided by the words of the Legisla~
ture, and feel bound to be so, apart from the considera-

(1) Dwarris 196. ’ Hunter, 5 M. & G. 651 ; Mail-
(2) Per Tindal, C. J., in Hughs v. lard v. Lowrence, 16 Howard
Overseers of Chatham, 5 M. 260.

& G., at page 80; and per (3) Per Tindal, C.J., in Everett
Maule, J., in Borodaile v. v. Wells, 2 Scott N. C. 531.
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1879 tion of consequences or results, which I would not be

Iawiess justified in considering where “the words are plain ”
?. 3 3
Soiteray, 30d convey definite ideas.

—_— Entertaining such views, my judgment must be that

the appeal should be allowed and the judgment below
reversed. '

TASCHEREAU, J., concurred with the Chief Justice
and Fournier, J.

Appeal dismissed with éosts.
Solicitor for appellant: J. J. Kage.

Solicitor for respondents: B. Lester Peters.
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THE GREAT WESTERN RAILWAY 1819
COMPANY OF CANADA.......... 2 APPELLANTS; o~ 59

*April 16,

* AND
- JAMES HENRY BROWN...... cveever eevees RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAYL FOR ONTARIO.

Railway Company—Railway Crossing—Collision—Air-brakes.—
Failure to comply with Consolidated Statutes, Chapier 66, Sections -
142, 143— Negligence—Damage. )

The Grand Trunk Railway crosses the Great Western Railway, about
a mile east of the city of London, on a level crossing. On the
19th June, 1876, a Grand Trunk train, on which Plaintiff was on
board as a conductor, before crossing, was brought to a stand.
The signal-man who was in charge of the crossing, and in the
en‘xployment of the Great Western Railway Company, dropped
the semaphore, and thus authorized the Grand Trunk train to
proceed, which it did. While crossing the track, Appellants’
train which had not been stopped, owing to the accidental
bursting of a tube in air-brakes, ran into the Grand Trunk train
and injured Plaintiff. .It was shown that these air-brakes were
the best known appliances for stopping trains, and that they
had been tested during the day, but that they were not applied
at a sufficient distance from the crossing to enable the train to
be stopped by the hand-brakes, in case of the air-brakes giving
way. .

C. 8. C., cap. 66, sec. 142, (Rev. Stats. Ont., cap. 165, sec. 90)
enacts that “every Railway Company shall station an officer at
every point on their line crossed on the level by any other rail-
way, and no train shall proceed over such ecrossing until signal
has been made to the conductor thereof, that the way is clear.”

Sec. 143, enacts that “ every locomotive * * * or train
of cars on any railway shall, before crossing the track of any
other railway on a level, be stopped for at least the space of
three minutes.” ;

* PrEsENT :—Ritchie, C. J., and Strong, Fournier, Henry, and
Taschereau, J. J.
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1879 Held,—That the Appellants were guilty of negligence in not applying

G‘;;L‘:T the air-brakes at asufficient distance from the crossing to enable
WESTERN the train to be stopped by hand-brakes in case of the air-brakes

RanLway giving way.
Bngﬁ. That there was no evidence of contributory neligence on the
—_— part of the Grand Trunk Railway, as they had brought their
train to a full stop, and only proceeded to cross Appellants’ track,.
when authorized to do so by the officer in charge of the sem-
aphore, who was a servant of the Great Western Railway
Company.
APPEAL from the decision of the Court of Appeal for
Ontario, dismissing the appeal of the defendants
(appellants) to the said Court of Appeal from the
decision of fhe Court of Queen’s Bench of the said Pro-
vince, rendered on the sixth day of February, 1877, dis-
charging the rule #isé whereby the plaintiff (re-
spondent) was ordered to show cause why the verdict
obtained in the said cause should not be set aside and
a verdict entered for the defendants.

The declaration in this cause alleged that: ¢ Defend-
ants so negligently and unskilfully drove and managed
an engine, and a train of carriages attached, along a
certain railway which the Plaintiff was then lawfully
crossing in a certain railway carriage; that the said
engine and train of carriages were driven and struck
against the said railway carriage in which the Plaintiff
was then lawfully crossing the said railway, as afore-
said, whereby the Plaintiff was thrown down and
wounded, and sustained severe spinal injuries, and was
permanently disabled, and was prevented from attend-
ing to his business for a long time, and incurred ex-
pense for surgical and medical attendance.”

Plea: Not guilty by statute.

The main facts of the case are as follows : The Grand
Trunk Railway crosses the Great Western Railway on
the level near the City of London, Ont. On June 19th,
1876, a Grand Trunk train, of which Plaintiff was con-
ductor, and a Great Western train, were approaching the
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crossing ; the G. T. R., the plaintiff’, train stopped at
the semaphore until signaled to proceed; it then ad-
vanced, and when crossing defendants’ line of railway
it was run into by defendants’ train, on account of the
accidental bursting of one of the air brakes which were
applied from twenty to thirty yards distant from the
semaphore, a distance too short to enable the driver to
stop the train with the ordinary brakes, when applied.
The evidence given at the trial is reviewed at length in
the judgments on this appeal.

The case was tried at the Middlesex Fall Assizes,
1876, before Burton, J., without a jury, and the learned
judge found a verdict for the Plaintiff, and assessed the
damages at $1,000.

Mzr. Bethune, Q. C., for Appellants :

The declaration is not framed to present, nor was the
evidence at the trial directed to support or to meet, a
complaint for the non-performance of statutable pro-
visions.

It is not charged that Defendants acted contrary to
an Act of Parliament, or that they dcted contrary to
law’; the charge is negligence and unskilfulness, from
both of which they claim to be acquitted. Blamires v.
Lancashire and Yorkshire Railway Company (1).

Even if charged in the declaration as the foundation
of the action, it does not entitle the Plaintiff to recover.

“The G- T.R. train was bound by the statute to stop
three minutes, and if Plaintiff, who was conductor of
that train, had obeyed the law he would have been
safe, and the accident Would not have happened.

Winckler v. G.W. R. (2). Shields v.G.T. R. (3); Gmham
v. G.W.R. (4).

(1) L. R. 8 Ex. 283. (3) TU.C. C.P. 111,
(2) 18 T. C. C. P. 250. (4) 41 U. C. Q. B. 324.
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It is the collision which is the cause of the action,
and we say it would not have happened if you were
not negligent. You have been in pari delicto, for you
have not shown that you so behaved as not to cause the
accident, The statute does not impose any penalty for
negligence, it imposes a duty, and I charge you with
the breach of a statutory duty which has caused the
accident. The act, Appellants contend, is a complex
one, and the accident results as much from the act of
one railway as from the act of the other.

As to the question of negligence, the Appellants were
provided with the best known apparatus for bringing
their train to a stop, and that is all the law requires.
These brakes had been used for three years, and at
this crossing they had always been known to answer
the purpose. The same air-brake had been used twenty-
six times successfully on this very trip, and this case
should be decided by the experience up to the time of
the accident. The bursting of the pipe which caused the
injury was not and could not be known before, for it
seems to have taken place after the speed of the train
had been partially slackened by the brakes, and, there-
fore, was an accident against which the Appellant could
not, by the use of ordinary precautions, provide.

Speed is one of the objects aimed at in railway travel-
ling, and railway companies are justified in adopting
improvements which have a tendency to effect this
object; and the Appellants contend that when they
adopt such improvements, after they have been tested .
and approved by skilled persons, competent to judge
and recommend after long use, they are not guilty of
negligence because an accident occurs in the giving
way of some parts of the machinery which they could
not foresee or prevent. )

The learned counsel relied on the following authori-
ties: Blyth v. The Birmingham Water Works Company
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(1); Redhead v. The Midland Railway Company (2);
Wyborn v. The Great Northern Railway Company (8) ;
Daniel v. The Directors of R. M. R. Co. (4); Crafler v.
The Met. R. Co. (5); Wharton on negligence (6).

Mr. Rock, Q. C., for Respondent :—

It is contended that the declaration ot the Plaintiff is
sufficient. Anderson v. The Northern Railway Co.
(7) is a case in point. The failure to comply with statu-
table provisions is evidence of negligence. A declara-
tion based on the general ground of negligence is suffi-
cient. See Shearman & Radfield on negligence (8).

There is no evidence of contributory negligence on
the part of the Plaintiff; on the contrary, there is
evidence that the G. T\ R. stopped, and only proceeded
when signaled to proceed by the officer in cha.rge of
the semaphore. _

Appellants were bound to stop the train, before pass-
ing the crossing, for at least three minutes, and not to
proceed until signaled so to do; this was not done, as
they did not apply the air-brakes in time. One of their
own servants says that twenty-five yards west of the
semaphore they were going at the rate of twenty-five
miles an hour; the only reason they did not stop was
because the distance was too short; in that they were
guilty of negligence.

Air-brakes, such as used by Appellants on their train,
do become defective, and when the Appellants found
that the air-brakes had become defective, they should
have applied the hand-brakes on said train, which they
did not do, and had they done so immediately after the
bursting of the air-brakes, as they were in duty bound

(1) 11 Ex. 781. 4) L. R. 5 H. L. 45.
(2 L.R.2Q.B.412; L. R. 4 (5) L. R. 1 €. P. 300.

Q. B. 379. (6) Secs. 32, 300, 635, 822 ¢ seq.
(3) 17 &F. 162, (7 25T, C. C. B. 301

(8) Seo. 16, p. 16,
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‘to do, the collision whereby the Respondent was injured

would have been avoided.

It was also the duty of the Appella.nts to use the best
known and safest appliances for the stopping of their
trains, and it was shown in evidence, as is the fact, that
had the ordinary hand-brakes been relied upon on the
occasion when the collision occurred, the accident would
not have happened, but the Appellants, in trusting to
the air-brakes, instead of making use of the hand-brakes,
which are safer and more reliable, were guilty of
negligence.

Mzr. Bethune, Q. C in reply.

TaE CHIEF JUSTICE :

The Grand Trunk Railway crosses the Great Western
Railway about a mile east of the city of Lonrdon, on a
level crossing. The facts in this case are very few, and,
there are no contradictions. .

At the crossing, and where this accident happened
an employee of the Great Western was in charge, and
whose duties (he says) “are to signal trains for both
companies for the crossing, and attend to the switch.”
He likewise says, “my duty is, if two trains come at
one time, to show the stop signal to the Trunk, the
Great Western having the right of road then, but
when they do not come together it is first come first
served.” And he further says, “ the Grand Trunk train
came first on that day, and it, of course, had the right
to pass first. * % T signaled the conductor of
the Grand Trunk to come on.” He also says, “the
Grand Trunk train was going at the regular and usual
rate of speed in crossing that place.” - And Bell, the
driver of the Great Western train, says :

Last September I was driver of the train that ran into the Grand
Trunk frain. As I approached the crossing it was my duty to stop,
and I endeavoured to stop by applying the air-brakes, * * *
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When I put on the brakes they pulled me considerably for a little
time. Then I found out the air was gone, and I reversed the engine
and whistled “on brakes I could not say whether the brakes
were applied. I believe the pipe produced is the pipe of the engine
that burst that day. * * * The consequence of the defect was
that I could not stop my train before getting to the crossing, and I
went into the Grand Trunk train. * * * We had other brakes
on the train—the ordinary hand-brakes. I have regular brakesmen

—the same number as if we did not have the air brakes—two on each
train.

And in answer to the question: “If these air-brakes

are so perfect, why do you have ordinary brakesmen ? ”

he answers :

They require brakesmen to look after the train, handle baggage,
give signals, and apply the other brakes, if anything should go wrong
with anything about the train. * * 'We have the same number
of brakesmen and the same hand-brakes that we had before. * *
We did nof stop the train with the ordinary brakesmen, because the
distance was too short. We tried. It was my duty to stop at the
semaphore. I always stop at the semaphore. I tried to stop that
day before I was motioned by Mapstall. I tried to stop before I got
to the same place; I could not say at what distance from it: it
might be 20 or 30 yards. When I discovered that the air was gone
from the brakes, 1 was a little over 200 yards from the junction. I
was going at 30 miles an hour when I first shut off steam. That
would be about half a mile from the semaphore. Iapplied the brake
after I shut off steam. * * I whistled “down brakes” when I
was a little over 200 yards from the junction. The train might be
going 25 miles an hour then. The only reason I can give why we
did not stop the train is that the distance was too short.

The conductor of the Great Western Railway says :
“ The brakesmen did all they could and applied the
brakes, but could not stop the train.” And in the
course of his examination the following occurs :

His Lordship: Do you consider it safe to apply the air-brakes so
near the junction, when you see the result now, that the brakesmen,
when called upon afterwards, were not able to prevent the collision ?

Witness: We naturally supposed that the air-brake would stop
the train.

Question : In point of fact, there is no security in applying the air-

brake so near the junction ?
12
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Answer : No, not if they burst, of course, there is not.

Examination resumed : We do not expect them to give out. We
used the same brakes trom Suspension Bridge to Dorchester, and
fetched the train up at every station ; and the same brake was used
twelve months before.

' His Lordship : If the ordinary brake had been used in time
this accident could not have occurred, but if you trust to the air-
brake, and choose to put it on so near the crossing, an accident
is unavoidable should the air-brakes fail. '

Witness: The same accident would have occurred the other
way, suppose the hand-brakes gave out. The hand-brakes are
affected just in the same way as others. I have often broken the
chain, brake-rods, the rims, and the dogs of the brakes, and dif
ferent parts of the car connected with them. They all give out.

Question: Bubt in that case it is only one part of the brake
that gives way ?

Answer : Nothing that is made but what will break and wear.

" On 'cross-examination, he says :

®* * % Tf we had had to depend on the ordinary brakes and
brakesmen to stop the train, they would have been called sooner
that day than if the air-brakes had not beenthere. * * If there
had been no air-brakes, and the ordinary brakes had not given
out, the train could have beenstopped. I have known air-brakes
become defective since this accident occurred. I could not say
how many times. I paid no particular attention to keep an
account of the different ones. When I am on a train and a
defect occurs, I report it to the parties who are supposed to remedy
it. I have known of one or two defects in air-brakes. It is
rather an unusual occurrence. It does' mot occur often, but it
does.occur. I have known defects occurring on the road at least
as often as once a week. 1 will not say oftener. I do not mean
a breakage in them, bul the ordinary wear of the rubber. And
not only with regard to the rubber pipes, but to the iron pipes
under the bodies of the cars. We have ordinary brakes on all
trains, and on all passenger cars as well as all freight cars; the same
as we had before the air-brakes were introduced. The ordinary
brakes are for the purpose of siopping the train. If it had not

been for the defectin the pipe, the train would have stopped

before we réached the semaphore. I reported this affair to the
proper quarter when it occurred. I have had occasion to report
some defects in the air-brakes on my train since then. The
trains were stopped when I discovered the defects. If the pipes
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are defective and the air is applied, the brakes do mnot work at
all,

By His Lordship: There are regulations about brakesmen
being on hand to apply the brakes if called for. They are sup-
posed to be ready on the platform.

Question: If the air-brakes were applied, as they were in this
instance, so near the crossing, then, although the brakesmen
were at their posts, they would not be able to prevent an
accident?

Answer: No, certainly not. The engineer has to wuse his
judgment in approaching crossings and stations.

By Mr. Beecher: 1 have known a similar burst to this to
occur on one of my trains from the ordinary pressure. It has
occurred three different times. When I speak of something
going wrong once a week, I mean that the parts of the air-brake
break and wear with the ordinary working of the train—not only
the rubber pipes, but the iron rods, and so on. The air-brake
acts upon thé wheels by means of the same brakes as the hand-
brakes. The ordinary brake, just like this, is liable to get out of
repair. . )

By Mr. RBock: In cases of breakages, sometimes the outside
will indicate it beforehand by rubbing and chafing, and sometimes
not. Ihave several times known breakages take place by virtue
of which the air would " escape, and still there was nothing ex-
ternally to indicate anything wrong. The only test in cases of
that kind would be to apply the air. Here there was no escape
of air twelve minutes before.

Gillean, a brakesman on the Great Western sayé:

I was a brakesman on the train that had this collision on June
19th last. I remember hearing the brakes whistled “on” when
we were between the semaphore and the Grand Trunk crossing,
about 40 or 50 yards west of the semaphore. I was standing
between the parlor car and the coach, on the platform outside.
I instantly applied the brakes. I applied one just astight asI
could, and was applying the other when we struck. I did all I
could.

On cross-examination :

If we had put on the hand-brakes where he tried his air-brakes,
then the train would have come to a full stop before we came to the
semaphore.

Hengjy Childs, the car superintendent of the Great
12 :
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Western, in answer to this question : “In coming up
to a crossing this way, is it not manifestly unsafe to
apply the air brakes unless it is done earlier than in
this instance ?” says, “ It seems from this accident to be

”

8O.
On cross-examination, he says :

If the tube had not broken there was no need of the brake being
applied sooner. If it had been applied, and they found anything
was the matter, they could have stopped the train with the ordinary
brakes.

Then follows this question :

Therefore it would have been better to have applied it sooner ?
Answer : Certainly. * * * These brakes have been in use three
years—we had experimented with them about a year before that—
since then we have always had brakesmen on trains, the same as
before.

As to air brakes, Bell says :

They were quite effective when we last stopped, and held first-
rate—there was nothing defective. The brakes were examined at
Suspension Bridge, and also at Humulton, they always are. * * *
We examine the wheels at Paris, but not the air-brakes. * * *
The air-brake has been in use for three years, and this is the first
accident that has happened to it, I believe.

Cook, the fireman, says :

I was fireman on the train with the last witness (Bell), I heard
what he said about the air-brakes on that train, and that there was
nothing wrong with them all the way to Dorchester, That is correct.
The thing that caused the trouble was a burst like that in the tube
produced. There was nothing to warn us that there was anything
wrong with it—we usually put the air on at the Bridge, and a man
gaes round to see if there is any leak of air, and if there is any he
changes the pipe.

Newman, car examiner of the Great Western Railway,
says he examined the air brakes at the bridge, and
found their condition perfect. There was nothing,
whatever, in any part of them to indicate anything
wrong. “Iexamined everylink—the link between the

engine and the next car, and between every other car.”
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Haskin, car examiner at Hamilton, says:

I examined the train that this accident happened to. On that
morning I examined the air-brake to every car. Iwill notbe certain
that the driver put on a pressure of air, but I examined the brakes,
and found every one good. Nothing to indicate anything wrong.

Cross-examined by Mr. Rock : The most effective method of test-
ing these brakes is by the air from the engine. I cannot say that
they were examined that way on that morning, but as a rule they
generally are. They are not always tested that way at Hamilton,
unless there is any defect. The driver would know of any
defect by the air escaping and the brake not doing its work. 'These
brakes do get defective sometimes. They must be renewed. They
will wear out. They do not frequently get defective. We renew
them when they do. We will run two or three months without any
defect. Sometimes it is a less time——a month or two months, I
have not known a defect in less than a month. I have not fre-
quently known them to occur at intervals of a month, We might
have had two or three pipes get defective in the course of two or
three months, or in the course of six months. The defects we find
are where the tube has been rubbed, and where the air perforates
through. It only perforates where there has been a defective part,
I have known that to be the case within the last six months. They
are to be always relied on, unless any of them burst. Certainly,
sometimes they do burst. I have known them to burst during the
last year. I cannot say how many times. I do not think halfa-
dozen times. Probably as many as three or four times. They would
then become inoperative and useless. The ordinary brakesmen are

carried in case of accident. Nothing is perfect. My opinion is that .

the ordinary brakesmen are carried because these brakes are not
perfect occasionally. I do not know that as a fact. I do not know
anything about the stoppage of trains. I suppose trains with these
brakes will sometimes run nearer a station without endeavouring to
stop than with the ordinary brake. I cannot tell whereabouts on
the road air-brakes have proved defective. Defects generally occur
by the pipes bursting and the air escaping.

Childs, car superintendent G. W. R.: “ I haveknown
the pipes sent in to me for repairs when burst, perhaps
once in six weeks or two months, not very frequently.”

This evidence shows conclusively, that the Grand
Trunk train was lawfully crossing the Great Western
track, and was in no way whatever to blame for this
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accident. As toany idea that the Grand Trunk train did
not stop three minutes, and therefore was guilty of
contributory neligence, I can only say, the evidence
is, that the Grand Trunk train was brought to a full
stop, and did not move till the officer in charge, a ser-
vant of the Great Western, lowered the semaphore, and
invited and authorized the Grand Trunk train to pro-
ceed. I cannot find a syllable in the evidence, showing
that there was not the most rigid and exact compliance
with the law ; so I have no hesitation in saying that, in
my opinion, the Grand Trunk did not in any way con-
tribute thereto. It was unquestionably the duty of the
Great Western to come to a full stop before coming to
the junetion, under the common law liability, as it -

likewise was their statutory duty.

Revised Statutes of Ontario, Cap. 165, page 1539,
sec. 90 :—
Every railway company shallﬂsta.tion an officer at every point on

their line crossed on a level by any other railway, and no train shall
proceed over such crossing until signal has been made to the con-

" ductor thereof that the way is clear.—C. 8. C., Cap. 66, s. 142,

Sec. 91 :—Every locomotive, or railway engine, or train of cars on
any railway shall, before it crosses the track of any other railway on
a level, be stopped for at least the space of three minutes.—C. S, C,,
Cap. 66, 8. 143,

They did not do so. The air-brakes gave out, and
when the hand-brakes were whistled .on, the distance
was too short for the hand-brakes to pull the train up,
and they ran into the Grand Trunk.. The simple ques-
tion is, was there anything to justify or excuse the
Great Western in not stopping ? Had they stopped, of
course there would have been no collision. Were they,

_then, prevented from stopping, and so discharging their

common law and statutory duty by vis major; or inevi-
table or unavoidable accident? or could they, by pro-
viding suitable means, or by the proper use of means
within their control and at their disposal, have accom-
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plished what it was their duty to do, and was the acci-
dent the result of such means not being provided or
used? The Great Western was supplied with air-
brakes and hand-brakes, and brakesmen to work the
brakes, being all the brakeage power, as far as the evi-
dence shows, or that I can assume, used on railway
cars, and so no blame can attach to them for not pro-
viding the necessary means of coming to a full
stop. If the collision took place by wvis major, or
by reason of an accident happening to that power
which could not have been foreseen, and against
which no reasonable care, skill, or foresight, could
have provided, then the case would, no doubt, free
the Great Western from legal liability for the conse-
quences of such an inevitable and unavoidable accident.
But that cannot be called an nnavoidable accident which
might have been avoided by more caution. While the
evidence very clearly shows, on the one hand, that the air
brake apparatus is a most useful and valuable invenﬁon,
and a most powerful and effective means of controlling
and bringing up quickly a train, it is, on the other hand,
very liable to become defective, and does frequently
burst and become useless, and that, too, without the
fault of those in charge, and notwithstanding constant
and rigid examination, from latent defects not exter-
nally visible or capable of detection, as well as from
chafing or other causes which may be visible and
capable of detection. And in this very case, the car
superintendent says he could not perceive, on exami-
nation of the burst tube, any flaw at the hole which
would indicate a weakness; and though he cut a slit
in it to see if there was anything rotten or defective,
he found nothing; and says that one of these pipes
bursting would prevent the stopping of the whole
train, so that the train would then necessarily be
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entirely out of all human control, unless, indeed, there
were other means which could be resorted to.

It does appear to me it would be simple madness
to run a train, under ordinary circumstances, without
reference to any exceptional case such as this, depend-
ent alone on the air apparatus; and that this is so is
best evidenced by the fact that, notwithstanding the
power and value of these air-brakes and the great ex-
pense at which they are attached, the ordinary hand-
brakes and brakesmen are retained as before the intro-
duction of the air-brake, and stringent rules are made
requiring the brakesmen to be at their posts on the
platform ready in case of necessity; that is, I presume,
in the event of the air-brakes giving out to supply
its place by the use of the hand-brake. But of what
possible advantage could it be to have the ordinary
brakes, or rules requiring brakesmen to be ready to
work them, if, when called into requisition, the rate of
speed is so great, or the distance so short, that they can-
not be worked effectively. It is hardly possible to
conceive a point on a railway requiring greater care
and caution in approaching it than when two railways
cross and trains are continually running on both.

It was the imperative duty of the driver of the Great
Western to bring his train to a full stop, and, knowing -
how great a risk there was of a disastrous collision,
and knowing, as he ought to have known, how liable
air-brakes are to get out of order, from latent and other
defects, he was bound to have taken every precaution
which care and foresight could dictate, and to have
relied on all his resources, and have resorted to them,
and placed himself and his train at a sufficiently early
period, in a position to make them available in case of an
emergency. He should, in my opinion, have acted on
the assumption that when he came to the crossing a
train would be passing on the other track, for he could



VOL. II.] SUPREME COURT OF CANADA.

‘not know that this would not be the case, and he
should, therefore, have exercised a degree of care, pre-
caution and diligence proportioned to the probable,
or even possible, impending danger.

In view of the double means of stopping the train
with which it was provided, and in view of the
liability of air-brakes to burst and become useless, the
Great Western train, in my opinion, should not have
run 8o close to the semaphore, and at such a rate of
speed that, if one of the means available failed, the
other would be practically useless, but that the speed
of the train should have been slackened and the air-
brakes applied, more particularly at such a dangerous
spot, at such a distance from the semaphore, as, in the
eventof their failing, would haveenabled recoursetohave
been had to the hand-brakes ; and that running the train
so fast and so close to the semaphore as to render in-
operative any stopping power which might have been
obtained from the hand-brakes, before taking any steps
to put the train under control, was negligence, wholly
independent of any statute.

I cannot help declaring that, in view of the risk and
danger attendant on a train crossing a railway track
when not entitled to do so, and the probable conse-
quences of a collision so dreadful to contemplate, I think
it was most rash and hazardous, and, in view of the
law, a most unjustifiable act for the driver of the Great
‘Western train to approach within half a mile of such a
crossing at the rate of thirty miles an hour, and not
attempt to obtain control of his train till within twenty
or thirty yards, or sixty, or ninety, from the semaphore
where it was his duty to stop, and that his train should
be going twenty-five miles an hour when he was only
a little over two hundred yards from the junction and
whistled “ down brakes.” This very fact of the con-
ductor whistling on brakes shows that it was 1o the
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hand-brakes he looked in the event of the air-brakes
not working ; but what possible use was his calling
for help from the hand-brakes when his rate of speed
was so great, and he had allowed his train to be in such
close contiguity to the crossing that they were power-
less to respond to his call ? Instead of taking every pos-
sible care and precaution that judgment, skill and fore-
sight could suggest to comply with the law, they
appear to have taken the least possible precaution, or
rather no extra precaution at all. They did not put
themselves out of the way in the least to obey the law ;
on the contrary, having two means of fulfilling their
duty and bringing their train to a stand, they approach
so near the junction and at such a rate of speed, that
their primary means failing, their auxiliary means are
useless, and they are helpless to fulfil either the com-
mon law or their statutory duty, but appear to have
shaved as close as it was possible to do if they had had
the most absolute certainty that the air-brakes could
not give out.

It cannot be denied that the requirements of the law
could have been complied with, simply at the expense
of delay, and that, too, but trifling. Defendants had
provided the means necessary to enable them to do as
the law directed, but they chose to put it out of their
power to use them. The statute-imposed on Appel-
lants the duty to stop, if it were possible, and stop they
were bound to do, regardless of delay or inconvenience;
they cannot be allowed to say, or to act, as if they said:
“We'll try to stop if it does not delay us beyond the
shortest possible time, or inconvenience us too much.”

It is as well, once for all, to let railway people know
that, however desirable speed may be, speed must give
way to safety in all cases where speed and safety are
incompatible, and that every provision which the law
has made for the safety and security of life and pro=
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perty must be respected and complied with, irrespective
of delay, inconvenience or expense.

" If courts of law should countenance so reckless a dis-
regard of available precautions and means for avoiding
collisions as existed in this case, and thereby sanction
such a disregard of so wise, and wholesome, and neces-
sary a statutory provision, for the protection of life and
property, they would, not only set themselves in
opposition to the wise policy of the law, but would
encourage speed at the risk of safety, and recklessness
and carelessness, where the public safety demands the
utmost care and caution. While we onught to be care-
ful not to impose any undue burdens or duties on rail-
way companies, we are bound to see that those imposed
by Act of Parliament are respected and fulfilled, and
that there be no breach of any statutory duty.

I do not think authorities are required to support the
view I have taken of this case, but as there are several
which, I think, bear directly on the case, I will cite
them : Blamires v. Lanc. & Yorkshire Ry. Co. (1) shows
thatin an action for negligence it is right to use the
statute as evidence of what should have been done.

In Williams v. Gt. Western Railway Co. (2):

The defendants’ line crossed a public foot-path on the level, but

the defendants had not erected any gate or stile, as provided by 8
and 9 Vic., cap. 20 sec. 61.

The plaintiff, a child, four years and a-half old, having been sent
on an errand, was shortly afterwards found lying on the level cross-
ing, a foot having been cut off by a passing train.

Held, that there was evidence to go to the jury that the accident
was caused by the neglect of the defendants to fence.

The ground taken here was that this was an unex-
plained accident.

On the other side it was contended, that there -was
ample evidence of negligence, none of the precautions

(1) L.R. 8 Ex. 283. (2) L. R. 9Ex. 157.
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prescribed by 8 and 9 Vic., cap. 20, s.s. 47, 61, and 26
and 27 Vic., cap. 92, sec. 6, having been observed ; that
the only question was whether that negligence could
be reasonably connected with the accident.

Kelly, C. B., adopted that.view. He says:

The questions are, first, whether there was any negligence on the
part of the defendants which could have contributed to the accident ;
secondly, whether such negligence was the cause of the accident. As
tothe first point it is impossible to imagine a case where negligence is
more clearly made out or more inexcusable. There was a clear statu-
tory duty to have gates on both sides of the carriage way * * *
and it was equully required for the protection of the public, that a
gate or stile should be placed at eachside of the railway. Both those
duties were left unperformed ; this was clearly negligence.

Pollock, B., after saying no doubt there was a non-
performance of what was enjoined by the Act of Par-
liament, says :

It is not for us to speculate on what was the precise intention of
the Legislature when they required that there should be a gate or

stile on a foot-path crossing on a level. It is sufficient to say that
the defendants have neglected to comply with the enactment.

Amphlett, B., says :

‘We start with the fact that the defendants have failed to comply
with the express provisions of the statute, and this is an act of gross
negligence, .

Cockburn, C. J., in Stokes v. Eastern Railway Com-
pany (1), says:

Lastly, even assuming that the accident was not caused by negli-
gence of the company’s servants, might it have been prevented or
mitigated by a better use of brake-power ? It is not to be disputed,
because the universal practice of railway companies is an acknow-
ledgment of its necessity, as a matter of proper caution and care,
that brake-power ought to be used. Are you of opinion that the
absence of a second brake-van, or the not pufting the single one in
the rear, was negligence on the part of the company ? You must
consider the questions as practical men ; and if you think there was
a neglect of what might fairly and reasonably have been expected

(1) 2 F. & G. 691; quoted by Railway Company, L. R. 2 Q. B.
Mellor, J., in Redhead v. Midland 429.
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from the railway company for the protection of a train, that would
be negligence.

Fry, J., in Nitro-Phosphate and Odam’s Chemical
Manure Company v. London and St. Katherine Docks
Company (1), says:

Therefore, I think that if the case had stood su:nply on the com-
mon law liability of the defendants for negligence, I should have
had great difficulty in concluding that there was any such liability.
The flood of November, 1875, being, in my judgment, what, in the
contemplation of law, is called an act of God.

But I do not think that this case is to be determined upon the
defendant’s common law liability ; and for this reason : The defendants
did not choose to rely on their common law right to use their land
ag they might think fit. They chose to go to Parliament for powers
to authorize them to some extent,apparently, to do what they might
have done without those powers. They take a power to construct
and to maintain a dock upon their land, and taking that power and
acting upon it, they must, in my judgment, subject themselves to
the conditions which Parliament has imposed upon the exercise of
that power. They cannot afterwards fall back upon the question of
what was reasonable care, if Parliament have in any particular
respect laid down what they are to do. The question, therefore,
which I have to determine, comes, in my opinion, to this: have Par-
liament laid down anything which takes the place of the common
law liability to use reasonable care ? have they, in short, defined the
height at which the bank of the dock is to be maintained? If they
have, I do not think that the Defendants can say, we will be judged
by our own common law liability, or by our statutory liability, as we
may think fit. To allow them to do so would obviously be unfair, for
this reason, that if they perform their statutory obligation, they are
harmless inall cases, even if that liability is less than the commonlaw
liability, whereas if they perform even less than the statutory obliga-
* tion, they might contend that, if the common law obligation reached to
a less extent, they would be harmless also. I think they muststand
or fall by their statutory liability. In some cases, this will enure to
their benefit ; in other cases, it will enure to theirinjury. But, whether
it be for or against them, it becomes, in my opinion, the rule by
which their negligence or careis to be tried. * * * Ihold there-
fore, that the statute imposed on the defendant company, an obliga-
tion to maintain the upper surface of the bank, which was to retain
the water in their dock at alevel of four feet above trinity high-

(1) L. R. 9 Oh. D, 503.
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water mark. It is conceded that they did not so maintain it. The
result in my opinion, is, that there has been negligence on their part
in not fulfilling their statutory obligation, and that they are respon-
sible for that negligence.

HENRY, J. :

This is an action brought by the Respondent to re-
cover damages from the Appellant company, for injuries
received by him, arising from a collision between a train
of that company with one of the Grand Trunk Railway,
of which he was then conductor.

It is a special action on the case for negligence of the
servant or servants of the Respondents, and, as such, is =
alleged in the declaration.

The defence, by the only plea of the Respondent, is
“not guilty.” ‘

At the time of'the collision, the train of the Grand
Trunk Company was in motion on the crossing, about
a mile east of London. The crossing of the two lines of -
railway at that point is a level one. The question of
contributory negligence was raised by the allegation

_that the Plaintiff’s train should have waited longer at
the semaphore before running upon the crossing. The
Appellant, however, failed to prove that such was the
case, and, by all the statements in evidence, we are to
conclude that the Respondent waited there the pre-
scribed time. The semaphore is regulated and con-
trolled by an employee of the Appellant, and the signal
to proceed was given to the Respondent before he ad-
vanced his train. His train was therefore legally in
the position it occupied when the collision occurred.

Redfield on Railways (1) says:

The subject of railway crossings on a level with the highway has
been before alluded to, as one demanding the grave consideration of

the legislatures of the several states. It always causes a-most pain
ful sense of peril, especially where there i any considerable travel

(1.) 1 Vol, p. 566.
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on the highway, and is followed by many painful scenes of mutilation 1879
and death, under circumstances more distressing, if possible, than G;;;'r
even accidents, so destructive sometimes of railway passengers. W ESTERN
In a case which he cites, Bradly v. The Boston and R“‘,;?“Y
Maine Railway (1), where the plaintiff was injured at a Broww.
railway crossing by collision with an engine, it was ~
held that “ where the statute required at such points
certain specified signals, the compliance with the
requirements of the statute will not excuse the com-
pany from the use of care and prudence in other
respects.” And he says:

But when the statute requires certain preca.utioﬁs against
accidents, and its requirements are disregarded, the party suffering
damage is not entitled to recover, if he was himself guilty of
negligence which contributed to the damage.

This position, as a general proposition, no one will
doubt. He proceeds thus:

If the wrong on the part of the Defendant is so wanton and gross
as to imply a willingness to inflict the injury, Plaintiff may recover,
notwithstanding his own ordinary neglect. And this is always to be
attributed to Defendant, if he might have "avoided injuring Plaintiff,
notwithstanding his own negligence. )

The application of the doctrine last quoted to this
cage amounts to this, that if the Respondent’s train,
when the collision took place, was even wrongfully on
the crossing, the Appellants’ conductor or driver might
have avoided the collision, by using the ordinary and
necessary care and prudence, but which, from the
evidence, I hold, he did not use.

Wharton, in his treatise on negligence (2), says:

Where a statute requires an act to be done or abstained from by
one person for the benefit of another, then an action lies in the
latter's favor against the former, even though the statute givesno

~gpecial remedy: Inthis case applies the maxim ubi jus ibi remedium.

It is in evidence, that the two trains pass the crossing
about the same time—sometimes one, at other times the

(1) 2 Cushing 529, (2) S. 443.
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other train crosses first, according to the time of arrival
at the point, as regulated between the two companies.
There is therefore greater danger of loss to life and pro-
perty by a collision than when a train passes a public
road, and more care and circumspection are required to

" be used by the conductors of each train. Both trains

appear to have been three or four minutes behind time, .
and there was therefore the more necessity for each
to beware of the consequences of a collision by running
into the one which happened to be ahead and then on the
crossing. The conductor of the Appellants’ train should
therefore have approached the crossing with the great-
est care and caution, instead of which he approached
the semaphore, at which he was required to stop, within
a few yards, at the rate of twenty-five or thirty miles an
hour, trusting alone to the air-brakes, without any
provision made for the use of the hand-brakes, in case of
an accident to the air-brake. It was therefore such reck-
less management as, under the circumstances, should
subject the Appellants to make good any resulting
damage. The hand-brake men were not at their posts,
and so much time elapsed after the breaking of the air-
brake before even one of them put on the brake that
the train was not stopped in time to prevent the colli-
sion, although, from the evidence, we are justified in
concluding that, had the hand-brakes been instantly
applied when the air-brake gave out, the train might
have been stopped in time to prevent the collision.

It was contended on the argument, that as the air
brake, when in good order, is superior in its action to
hand brakes, and more promptly efficient, the accident
occurring to it, preventing its w4 at a critical time, by
which the train runs on unchecked, and an injury
thereby occasioned, the company would not be respon-
sible therefor. The ruling principle in such cases is of
universal application ; and that is, that the company
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must use all the well-known and recognized appliances
to prevent the occurrence of injuries, and if they trust
to one only where others are as commonly used and
considered necessary for safety, and damage results, the
company is responsible for it. It appears from the evi-
dence, that although air-brakes are more prompt, and
even more effective in every way, they cannot be at all
times solely relied on. They are useful, no doubt, in
the general working of a train, but it would be wrong
to trust to them alone when approaching the cross-
ing of another train due there about the same time, at
the rate of twenty-five or thirty miles an hour. It is
proved that the pipes or tubes often burst ; and there
is no absolute security to be felt in them from even a
recent test of those some time in wuse—the material of
which they are made wears out by use, and the pressure
they will bear depends upon the strength of their
weakest part. In use they are, I presume, liable to
injury of different kinds, which, at a given point, may
weaken them, and experience of such tubes shows that
no mere inspection can be relied on. They may have
been. recently tested, but that seems to afford little or
no security, as they may become weakened by the very
means used to test them. Whether the reasons I ad-
vance be sound or not we have evidence of the fact
that they often give out when least expected. I think,
therefore, that trusting to them alone, at a juncture sich
as in the present case, was wholly unjustifiable, and that
when the conductor takes the responsibility of trusting
to them alone, his company should have the responsi-
bility of making good any resulting damage. There
are many other facts proved that show culpable negli-
gence, but it is nnnecessary to refer more particularly
to what the evidence discloses. The declaration is for
negligence, generally, and the breach of statutory pro-

visions, as shown in this case, in consequence of which
13 ‘
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injury or damage ensues, is sufficient to entitle the Re-
spondent to recover. There is no question as to the
amount of damages. I have no doubt that the Re-
spondent is entitled to our judgment. I think, there-
fore, the appeal should be dismissed, and the judgment
below affirmed with costs.

StroN@, FoUurRNIER and TASCHEREAU, J. J., con-

curred.
Appeal dismissed with costs.

Solicitor for appellants: Samuel Barker.

Solicitor for respondent : Wawen Rock.

JULITUS PETER BILLINGTON............APPELLANT;

AND
THE PROVINCIAL INSURANCE :
COMPANY OF CANADA....... ; RESPONDENTS,

ON APPEAL FROM THE COURT OF APPEAI:: FOR ONTARIO.

Insurance—Ezxisting Insurance— Notice to agent—Application and
policy. ’

The plaintiff, desiring to effect further insurance for two months on
certain machinery, applied to defendants’ Company, through .
one §., their agent at D., authorized to' receive applica-
tions, accept premiums and issue interim receipts, valid only
{or thirty days. He informed 8. that there were other insur-
ances on the property, but not knowing #he amount that there
was in the Gore Mutuval, requested him to ascertain it, and
signed the application partly in blank, paid the premium and
obtained an interim receipt, valid only for thirty days. 8.

-~ failed to do what he promised to do, and what plaintiff bad en-
trusted him to do, and forwarded the application to the head

* PRESENT i—Ritchie, C. J., and Strong, Fournier, Henry and
Taschereau, J. J,
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office at 7., making no mention of the insurance in the
Gore Mutual. The Company accepted the risk, and, in accord-
ance with their practice, where the risk extended only over a
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short period, instead of a formal policy, they issued a certificate, PRovINOIAL

which stated that the plaintiff was insured subject to all the
conditions of the Company’s policies, of which he admitted
cognizance, and that in the event of loss it would be replaced
by a policy. The machinery was subsequently destroyed by fire,

after the thirty days, but within the two months, and a policy

INSURANCE
CoMPANY,

was thereupon issued, endorsed with the ordinary conditions, .

one of which was that notices of all previous insurances should
be given to the Company and endorsed on the policy, or other-
.wise acknowledged by them in writing, or the policy should be
of no'effect; and another was, that all notices for any purpose
must be in writing, The insurance in the Gore Mutual was
not endorsed on the policy.

Held : That as the application in writing did not contain a full
and truthful statement of previous insurances, the verbal notice
to the agent of the existing policy in the Gore Mutual, without
stating the amount, was inoperative to bind the Company ; the
plaintiff was not entitled to have the policy reformed by the en-
dorsement of the Gore Mutual policy thereon, and could not
recover.

APPEAL from a judgment of the Court of Appeal for
Ontario (1), which reversed the judgment of the Court
of Chancery for Omntario (2), pronouncing a decree in
favor of the plaintiff.

Action on a policy begun in the Court of Queen’s
Bench, but subsequently transferred, by an order made
in Chambers under the administration of Justice Act,
1878, to the Court of Chancery.

Plaintiff declared on a policy, dated the 9th February,
1875, which, he alleges, 'was made and accepted in
reference to the conditions thereto annexed, which were
to be used and resorted to to explain the rights and
obligations of the parties thereto in all cases not therein
otherwise specially providedfor, where by defendants in-
sured plaintiff against loss by fire, not exceeding $6,000,
" on property described as agricultural machinery in pro-

_(1) 2 App. Rep. Ont. 158, (2) 24 Grant 299.
i3}
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cess of construction, finished and unfinished, owned by

Brivaron the plaintiff, and contained in a two-story stone build-

v.
Provin

oy, g With a one-story frame addition, covered with

Insuranoe shingles laid in mortar, occupied by the plaintiff as an

CoMPANY.

agricultural implement manufactory, situated on the
west side of Cross street, in the town of .Dundas, in the
county of Wentworth, from the sixth day of February,
A. D. 1875, at twelve o’clock, noon, unto the sixth day
of April, A. D. 1875, at twelve o'clock, noon; that the
plaintiff was interested in the said machinery to the
amount insured ; that after the making of the said
policy, and whilst it was in force, the said machinery
was destroyed by fire, whereby plaintiff suffered
damage and loss to the amount so insured, and that all
conditions were fulfilled and all things happened, and
all times elapsed necessary to entitle the plaintiff to
maintain this action, and nothing happened or was
done to prevent him from maintaining the same; yet
the plaintiff had not been paid. ‘
" To this declaration defendants pleaded :

ist. Policy not their deed.

2nd. Thatit wasprovided by policy and the conditions
endorsed thereon, that the representations made in the
application for insurance should and would contain a
just, full and true value of the property insured, so far
as the same were known to the said plaintiff; and that
if any material fact or circumstance should not have been
fairly represented, then the policy should and would
cease, and be of no further effect. That the representa-
tions in the application for said insurance were contrary
to said stipulation and agreement. There was misrepre-
sentation as to value.

8rd. Alleged that it was further provided, that in case
plaintiff should, at the time of effecting said insurance,
have any other insurance against loss by fire on the
said insured property, and not notified to the defend-
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ants and mentioned in, or endorsed upon, the said policy, 1879
then the said insurance should and would be void; BILIINGTON
defendants averred that at the time of effecting said in-p 7 =
surance the said property was insured for the sum of one INsuraNce
thousand dollars in the Gore Mutual Insurance Com- o
pany, which fact was not notified to the defendants
and mentioned in or endorsed upon the said policy,
according to the condition in that behalf, whereby the
said policy was void.

4th Alleged provision by conditions for particular
account of loss, and until such proofs &c., produced,
loss should not be payable.

5th., Alleged that by policy and conditions endorsed,
plaintiff should procure certificate, and, under hand of a
magistrate most contiguous &ec., &c., and no such certi-
ficate was procured.

6th. That by policy and conditions, if any fraud or false
swearing in proofs, plaintiff should forfeit all claims.
Fraud and false swearing as to amount of loss, and so
all claim under policy forfeited.

7th. Property not burnt or destroyed as alleged.

Issue by plaintiff.

There was a second count added at trial by leave of
Mr. Justice Burton with allegation of insurance of $1,000
in the Gore District Mutual Insurance Company, of
which the defendants had notice before and at the time
they effected the said risk; and the defendants agreed
to accept the said risk and to insure the plaintiff’s said
property, having such knowledge as aforesaid, and to
mention the same in the said policy, or have the same
endorsed thereon ; and defendants, by mistake, omitted
to mention the existence of the said policy in the said
Gore District Mutual Insurance Company in the said
policy, or to endorse the same thereon, which the
plaintiff had no knowledge of until after the said stock
was so burnt, damaged and destroyed as aforesaid ; and
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1879 the said policy or contract of insurance ought to be
Brzrvoroy Teformed and amended by the mention therein of the
Provivorar, €Xistence of the said policy in the Gore District Mutual
Insorance Insurance Company of $1,000; and all conditions &e.,
Company.

as in first count.

Defendants pleaded at trial to second count:

First. Defendants had no notice of the said policy of
insurance of $1,000; nor did the defendants by mistake
omit to mention the said policy of $1,000 in the policy
of the defendants, or to endorse the same thereon; and
the said policy of the defendants ought not to be
reformed as in the said count mentioned.

And for a second plea, the defendants set out two of -
the conditions mentioned and referred to in the said
policy of the defendants in the said count mentioned,
and subject to which the said policy was made and
entered into by the plaintiff and defendants, as follows:
“Notice ofall previous insurance upon the property in-
sured by the Company shall be given to them and
endorsed on this policy, or otherwise acknowledged by

~ the Company in writing at or before the time of their
making insurance thereon, otherwise the policy sub-
scribed by the Company shall be of no effect ; and the
applicant shall be bound by his representations on
making his insurance ; and if the agent of the Company
makes the application for the insured, he shall be con-
sidered the agent of the insured and not of the company ;"
and that the plaintiff made his application for the
said insurance through one R. W. Suter, the agent of
the defendants at Dundas, and that the said application
was in writing, and was forwarded to the defendants
at their head office in Toronto ; and the policy was
issued thereon; that application contained no state-
ment or mention of the said policy of $1,000 in the
Goore District Mutual Insurance Company ; nor had the
defendants or their Directors, or any of the officers of
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the Company at the head office, any knowledge or 1879
notice of the said last-mentioned policy, before or at Buuvarow
the time of the making of the said application or of the ,, 7~ =
said policy of the defendants, although the plaintiff Iggﬁiﬁ?
had communicated the existence of the said policy of ~ .
$1,000 to the said R. W. Suter at the time he made his

said application for insurance to the defendants; but

the said R. W. Suter had no authority from the defen-

dants to change, or vary, or waive the said conditions ;

and the said R. W. Suter did not give the defendants

any notice thereof, nor had the defendants any notice

or knowledge thereof, unless the notice to Suter was a
sufficient notice to them, which they denied ; that
immediately after the said application of the plain-

tiff. the said policy of the defendants was made and de-

livered to the plaintiff, and he was fully aware and

had the means of knowing that the said policy of

$1,000 was not endorsed by the defendants on

the said policy, nor otherwise acknowledged by the
defendants in writing, and that the plaintiff has been

guilty of lachesin not seeking sooner to reform the said

policy ; and defendants say that the conditions on the

said policy were made expressly with the intention of
preventing fraud and collusion between the insured

and the agents of the Company, by requiring the know-

ledge of the Company to be evidenced in writing ; and

if applications are made for insurance by an agent of

the defendants, he should be considered the agent of the
. insured and not of the .defendants as to the said
application; and that they were not bound by the

notice to or kmowledge of the said Suter, with-
-out the acknowledgment of the defendants endorsed

on the policy or otherwise expressed in writing; and

that the said policy of $1,000 was not omitted to be
endorsed on the policy of the defendants, or otherwise
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1879 acknowledged in writing, through any error or mistake
Bruetos of the defendants.
Provmowr,  Equitable replication added at the trial by leave of
Insuravos My, Justice Burton, sets out the condition referred to in
Coumpaxy. .

—  third plea:

“ Notice of all previous insurances upon the property
assured by the Company shall be given to them, and
endorsed on this policy, or otherwise acknowledged by
the Company in writing, at or before the time of their
making assurances thereon, otherwise the policy sub-
scribed by this Company shall be of no effect; plaintiff
says he made application for the insurance, for which
the policy made by the defendants in the declara-
tion mentioned was issued, to an agent of the
defendants authorized to receive applications for
insurance and the payment of the premiums, and
to grant interim receipts on behalf of the defen-
dants; and plaintiff says that in and at the
time of the making of the said application,
he informed and notified the said agent of the defen-
dants of the existence of the insurance in the Gore
District Mutual Insurance Company, in the said plea
mentioned, and instructed the said agent to have the
same endorsed on the said policy or otherwise acknow-
ledged by the defendants in writing, when the same
should be made, which the said agent undertook to do ;
and the defendants omitted or neglected to have the
existence of the said other insurance endorsed on the
said policy, or otherwise acknowledged in writing ;
and before thesaid policy was delivered to the plaintiff,
the said loss occurred ; and the plaintiff had no notice
until after the happening of the said loss that the
existence of the said insurance was not endorsed on the
said policy, or otherwise acknowledged in writing.”

Rejoinder to equitable replication re-affirms the two
conditions as to notice of all previous insurances, as to
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ageut of the Company being considered agent of assured 1879
and not of Company; re-affirms statement of applica- BILLINGTON
tion being made through Suter, agent of defendants, in , " =
writing, and forwarded to head office, and policy issued INsvranor
thereon ; that application contained no statement of Conpaxy.
the $1000 policy in the Grore District Mutual Company,
&c., asin the plea, although the plaintiff had com-
municated the existence of the said policy of $1,000 to
Suter at the time he made his said application for in-
surance to the defendants; Swter had no authority
from the defendants to change or vary, or waive the
said conditions, and did not give the defendants any
notice thereof.
The application in this case was in writing, dated
6th February, 1875, for insurance to amount of $6000
for two months, from 6th February, 1875, to 6th April,
1875, on agricultural machinery. 8 per cent per an-
num, 2.5 two months.
The facts of the case are fully set out in the judg-
ment of the Chief Justice.
Vice-Chancellor Proudfoot pronounced a decree in
- favor of the plaintiff, which was reversed on appeal by
the Appeal Court for Ontario.

Mr. Bethune, Q. C., for appellants:

The defence in this case rests only upon the fact that
an insurance of $3000 in the Gore Mutual was not dis-
closed to the respondents, and that the local agent
had power to bind the Company no more than thirty
days. It cannot be said that there was not a valid
contract of insurance between the plaintiff and the
defendants by the verbal application, the payment of
the required premium, and the issuing of the interim
receipt. This contract was continued by the respond-
ents, for within thirty days they issued in favor of the
appellant a certificate or short form policy. The Court
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must, therefore, read this certificate as if the words—

Brznrerox “ The non-delivery of a policy within the time specified

v.

ProviNOIAL

“js'to be taken, with or without notice, as absolute and

Insvrance “jncontrovertible evidence of the rejection of this con-

CoMPANY.

“tract of insurance by the said board,” were not there.
The legal effect of the issuing of a certificate or short
form policy was only the continuation of the contract
commenced by the interim receipt. Under that con-
tract, all that was necessary was, that the agent should
be notified—not necessarily in writing—what other
insurances existed on the property, and the e_vidénce
clearly shows that Swfer, who was also agent of the
Gore Insurance Company, was duly notified of the
existing insurance in that Company. A notice to the.
agent is equivalent to a notice to the Company. See
Hendrickson v. The Queen Insurance Company (1).
Moreover, before the issue ‘of the policy a notice in
writing was sent to the Company of the existence of
that insurance with the proof papers. The Company,
then, having full knowledge of the double insurance
complained of, issued the policy upon which this action
is brought, thereby electing to confirm the contract of
insurance made by the interim receipt. They elected
to and did retain the premium, and, having done so,
and issued the policy in consideration therefor, they
ought, the plaintiff submits, to issue a binding policy.
Collett v. Morrison (2) ; Jones ¥. Provincial Insurance
Company (8). TUp to the issue of the long policy the
contract of insurance was not under seal, and a parole
waiver would be good even at Common Law.

See The Canada Landed Credit Co. v. The Canada
Agricultural Co.(4). If the sixth condition was broken
they waived it ; Sherman v. Madison Mut. Ins. Co. (5);
Brady v. Western Ass. Co. (6).

1) 31 T.C. Q.B. 547. (4 17 Grant 418.

(2) 9 Hare 175. . (5) 5 Bennett's Ins, cases 812,
(3) 16 U, C. Q. B, 477. (6) 17 U. C, C. P, 599.
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The appellants are even entitled to recover within 1879
the terms of the policy, for the conditions of the policy BILLINGTON
are only to be resorted to in cases not otherwise speci- . * =
ally provided for. Now, in this policy provision is Ixsuranos

. . . CoMPpaNY.
made for endorsing other insurances on the policy, and
if the insurance in the Gore was not endorsed on the
long policy, it was no fault of appellants, but that of
respondents’ agent ; for he was duly notified of all .
existing insurances when he issued the interim receipt.
See Peoria Mar. & Fire Ins. Co. v. Hall (1); Insurance
Co. v. Wilkinson (2) ; Wyld v. The Liverpool L. & G. Ins.
Co. (8). Appellants further contend there was no double
interest, as the interest of assured in the Gore policy
was assigned when the application was made to the
respondents. It was a transfer of a policy in a mutual
company, which made the mortgagee a member of the
mutual company.

Mr. Osler, Q. C., followed on the part of the appel-
lants :— ' ‘

The whole contract is contained in the original pro-
visional receipt; it does not embody any other docu-
ment ; it does not refer to the application, except for the
description of the insured property; it provides for a
continuation of the contract as made, if acceptéd, not for
its alteration. No written notice of existing assurance
is thereby required ; the notice required by the zota bene
was given at the time.

The contract was, perhaps, voidable, but the action
of the directors is evidence that the contract was net
rejected, and they could not make, within the 30
days, a new and more limited and conditional contract.
In Penley v. Beacon (4) evidence was given in order to
show that outside of the interim receipt the contract was

(1) 12 Mich. 214. (3) 23 Grant 442.
(2) 13 Wallace 222. (4) T Grant 130.
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valid. The short form policy was issued by the com-

BILLINGTON pany for their convenience, and I contend that the

?

ProviNoIAL

endorsement is not necessary on short form policies, for

Insurance the conditions say: “On this (long form) policy” and

CoMPANY.

not on the short form policy. There being no change
made in the contract by the short date policy, no change
was made up to the date of the fire, and the loss should
be payable as upon an unconditional insurance. The
Court below say there were two distinct contracts, and
that by the second contract a notice in writing was
necessary. Appellants contend that the application and

' interim receipt and certificate are but the one contract,

and that notice in writing is only necessary when the
further assurance is put on after the contract was com-
pleted. ' :

They cited, also, Tough v. The Provincial Ins. Co. (1)
and Royal Ins. Co. v. Knapp et al (2).

Mr. Boyd, Q. C., (Mr. Lyon with him) for respon-
dents :-—

When the plaintiff made his application for insur-
ance, he was aware that information was required by
the Company as to other insurances existing on the
machinery in question. This is expressly asked by the
eleventh query to be answered by the applicant, and
bhe answers it by mentioning: * Hastings Mutual,
$2,000; Canada Mutual, $3,000.” As a matter of fact,
there was a further insurance in Gore District Mutual
Insurance Company effected by Billington, as to which
no information is communicated in the application to
the Company.

The interim receipt is provisional, and the moment.
the Company issue a policy, the agent is out of the
question. The basis of the contract is the application,

(1) 20 L. C. Jur. 169. (2) 11 1.C. Jur. 1.
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and the Company accepted the risk on the footing of 1879
what was disclosed in the application, and the appli- Bianeron
cant agrees that it shall form part, and be a condition p % =
of the insurance contract. That ashort date policy was Igsgﬁi;;gm
issued cannot alter the case, for it is tantamount to the ~ __ _
long policy; and refers to all the conditions of the long

policy, of which assured admits cognizance. It is true,
Billington says he never received the certificate; then

he finds himself in this dilemma. If he never re-

ceived the short form policy, he has no locus standi

here at all, for the interim receipt provides that,

unless it be followed within thirty days, the in-

surance shall be void, but if he did receive it, he

is bound by all the conditions in that policy, and one of

the conditions is that all notices of further insurances

shall be in writing. ' ’

In this case there is no evidence that either Suter or
Billington knew before the fire what amount of insur-
ance was to be mentioned, nor can it be said that the
Company had knowledge or notice of this fact 2 There
was no material mistake which would warrant a re-
formation of the policy, no distinet oral agreement, as
in Wyld v. Liverpool L. & G. Insurance Company (1).
They cited Richardson v. Maine Insurance Company (2) ;
Cooper v. Farmer's Mutual (3); Hawkev. Niagara Dis-
trict Insurance Company (4).

Mr. Bethune, Q. C., in reply :

The contract is provisional, it is true, but it refers to
the application, and the application does not exclude
any verbal evidence. The answer to the eleventh
query ought to be treated as if there was no answer at
all. The fact that there is evidence that we gave the

(I) 1 8. C. Can. R. 604 ) (3) 50 Penn. 8. R. 307.
(2) 46 Maine 394. @) 23 Grant 147, 149.
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1879 agent of the Company all the information necessary is
Brroverox Sufficient.

Provaosr,  Lhe judgment of the Court was delivered by ‘
ISURANOE Ty OHIEF JUSTICE :—

The pleadings present the plaintiff in a somewhat
anomalous position before the Court. In his declara-
tion he sets out a contract of insurance against fire, as
made between defendants and himself, and avers aloss
by fire of the property insured to the amount insured,
and alleges that all conditions were fulfilled, and that*
all things happened, and all times elapsed, necessary to
entitle him to maintain this action, and that nothing
happened, or was.done, to prevent him from maintain-

. ing the same, and claimed the $6,000 insured ; and, hav-
ing taken issme on defendants’ pleas, went down to
trial, but, on the trial, changes his ground entirely, and,
by the time we reach the end of the new pleadings, we
find the case wholly changed. In the first added
count, the plaintiff says he had other insurance on the
property, of which defendant had notice, and agreed to
insure having such knowledge, and to mention the
sameon the policy, and have the same endorsed thereon ;
but, he says, defendants, by mistake, omitted to mention

_ in orendorse same on policy, and of which he, plaintiff,
had no knowledge until after the fire, and, therefore, he
says, the policy or contract ought to be reformed and
amended by the mention therein of the existence of
such other insurance ; and an equitable replication to
defendants’ third plea, which sets up that there was
other insurance not notified to defendants and men-
tioned in or endorsed on policy, whereby policy was

. void, after setting out the condition of the policy,

" avers that plaintiff made application for the insurance
to defendants’ agent, authorized to receive applications
for insurance and the payment of premiums, and to
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grant interim receipts on defendants’ behalf ; that at 1879
the time of application, plaintiff informed the agent of BILLINGTON
the existence of this insurance, and @entioned and in- PRov'I,;wIAL
strncted him to have same endorsed, or otherwise INsvraxce
acknowledged by defendants in writing, which agent COE_I'W'
undertook to do, and defendants omitted or neglected

to have same done ; and before policy was delivered, loss
occurred, and plaintiff had no notice until after loss

that same was not done.

In plaintiff’s application for insurance, dated 6th -
February, 1875, of “ Questions to be answered by the
applicant,” in answer to question 11: * What insur-
ance is effected on the property now to be insured, and
with what companies? Answer: “ Hastings Mutual,
$2,000 ; Canadian Mutual, $8,000.” And, at the end
of the queries, follows this :

“ And lastly, it is expressly agreed on the part of the
Applicant that this Application and Survey, as well as
the Diagram of the premises herewith, shall form part
and be a condition of this Insurance Contract. The Com-
pany is not to be held liable for any loss or damage by
fire caused by locomtive engines, unless special insured
against.” o

On this application the agént granted a provisional
receipt in the following form : —

“ PROVINCIAL INSURANCE COMPANY OF CANADA.
'~ “HEAD OFFICE, TORONTO.

“Agent's Office, Tth February, 1817

“Provisional Receipt No.

“ Received from of Post
Office the sum of dollars,
being the premium for an insurance to the éxtent of

dollars on the property described in appli-
cation of this date, numbered subject, however,
to the approval of the Board of Directors in Toronto,
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who shall have power to cancel this contract at any

Brierox time within thirty days from this date, by causing a

v

PrOVINOIAL

notice to that effect to be mailed to the applicant at

Insurance the above Post Office ; and itis hereby mutually agreed

CoMPANTY.

that, unless this receipt be followed by a policy within
the said thirty days from this date, the contract of insur-
ance shall wholly cease and determine ; and all liability
on the part of the Company shall be at an end. The non-
delivery of a policy within the time specified is to be taken,
with or withoult notice, as absolute and incontrovertible
evidence of the rejection of this contract of insurance by
the said Board of Directors. In either event, the pre-
mium will be returned on application to the local agent
issuing this receipt, less the proportion chargeable for
the time which the said property was insured.
“ AGENT.

“N. B.—Any existing assurance on the property must
be notified at the issuing of this receipt, or the contract is
void. Please read this receipt in order to make your-
self acquainted with its terms.”

And the Company say they subsequently issued a
“Short Policy,” as'it is termed, in this form :—

“PROVINCIAL INSURANCE COMPANY OF CANADA.
“HEAD OFFICE, TORONTO, ONTARIO.

“Certificate of Fire Insurance, for a term not exceeding
three moniths.

“ ToroNTO, 19th February, 1875.
“ No. 2081.

" “This certifies that Messrs. J. Eastwood & Co., of
Hamilton, have insured under, and subject Zo all condi-
tions of the policies of the Provincial Insurance Company
of Canada, of which the assured admits cognizance, the
sum of eight hundred dollars _oh paper hangings, in
bales and in cases in bond in the Grand Trunk Freight
Sheds, in Hamslton, as per application No. 68,838, for one
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month, to wit, from the 18th day of February, 1875, to

the 18th day of March, 1875, at noon; amount, $800, Brrroerox
premium $2. 40; which premium is hereby acknow-p ™ =
ledged to have been received. Loss (if any) payable to Insvravon

“ (Signed,) A. HARVEY,
“ Manager.”

“ Nore.—This Certificate of Insurance will, in the
event of loss, be replaced by a policy, if required.”

Plaintiff says he never received any such instrument ;
in fact, in his evidence, repudiates any knowledge of it.
But he says, after the fire he applied for, and the Com-
pany issued a policy, that on which the plaintiff origi-
nally declared.

If there was no short policy, plaintiff is clearly out
of Court. Unless followed by a policy within 80 days
from date of the provisional receipt, the insurance, by
the terms of the receipt, wholly ceased, and, without
any “short ” policy on which to baseit, the long policy,
issued after the 30 days and after the fire, if of any force
or effect at all, must necessarily be an entirely new and
distinct contract, as to which there could be no prelence
for saying an ); conditions should be expunged, or into
which, it could be contended, any new provisions
should be incorporated. Notwithstanding, however,
what plaintiff says, the evidence shows a short policy
was issued, whether it ever reached plaintiff or not,

“and, no doubt, would bind the Company from the

moment they issued it and put it en route for plaintiff,
though he may never have received it. This, though
immaterial, as the Company do not deny the issue of
the short policy, and have substituted the long policy
sued on, shows how very loosely and with almost reck-
less indifference plaintiff treated this insurance, and
may perhaps account for the manner he acted in refer-
ence to the application, as we shall see; for if, as he
says,lfe never did receive the short policy, and never
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had any intimation that it had been issued,—as the

Burmerox thirty days named in the receipt expired thirty days

.
ProvINCIAL

after the 7th February, which would be the 9th or 10th

Insvrance of March,—he must, from that time till the issue of the

Company.

policy after the fire, have been under the impression
that he was wholly uninsured by defendants, and it is
not easy to understand npon what principle he applied
for and expected a policy, for by the terms of his agree-
ment, as contained in the provisional receipt, the
non-delivery of a short or long policy within the 30
days from the date of the receipt is made absolute
and incontroverlible evidence of the rejection of the
contract of insurance, and the contract of insurance
under the provisional receipt wholly ceased and
determined, and all liability of the Company was
at an end. But, assuming, as I think we must, that a
short policy was issued, I think the evidence shows
that, while both the agent Sufer and Billington knew
there was insurance in the Gore on the premises, neither
actually knew whether any of it was on the stock.
Suter says positively :—

At the date of application I was not aware of it (that the property
was insured in the Gore). 1 knew there was existing insurances
on the property, but I was not aware there was in the Gore Mutual.
And again.:

I was well aware there was a policy in the Gore Mutual on the
premises, but neither Mr. Billington nor I knew that the Gore policy
covered the stock.

And Mr. Billington says :—

I spoke particularly of the Gore Mutual, and we could not find it
(the policy) We knew there was a policy existing, and I thought
there was a part on stock, but I did not know what part.

Mr. Billington appears to have been anxious to have
had any insurance that was on the stock mentioned in
the application, and was even willing to have had the
whole amount of the $3,000 inserted as on stock,
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though he knew that sum was not on stock. The 1879
contract certainly contemplates a true statement in this Brimeron
particular. Itisnot necessary to enquire whether, hadhe , > =
done this, it would have helped him, for it was not done, Insuraxce
evidently,with Billington’sknowledgeand acquiescence. Coi‘i“'
Instead of providing himself with the information neces-
- sary to enable him properly to fill up his application,
he appears to have signed an application in blank,
or partly in blank, for the greater part was filled in by
the brother of the agent, at the agent’s place of business,
in the absence of the plaintiff, who trusted to the agent
to obtain for him the amount, if any, of the insurance
actually on the stock in the Gore Mutual and have it
inserted in the application, which the agent never did,
and could not do, because he never obtained the
necessary information.
The answer to the question in the application was
written by the brother of the agent; the agent says his .
handwriting stops at the word “unfinished,” which is
" in the description of the property, at the first line of
the application following the heading. That question
was (—
What insurance is effected on the property now to be insured,
and with what company ? Hastings Mutual, $2,000 ; Canadian Mutual,
$3,000. .
Billington was quite alive to the necessity of trans-
mitting a statement of all other insurances to the Com-
pany, and appears to have known full well the conse-
quences of not doing so, for he says, in answer to the
question :— _
I suppose you knew the effect of concealing these particulars?
Yes. Q. You knew the effect that it would have on your policy? I
thought it would vitiate policy.
If Billington chose to trust to Suter to obtain -the
information for him, and he failed to do so, how can

this effect the Company ? Instead of getting himself
144
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the precise information required to enable him to make a

Bunneroy proper application, as was his interest and his duty to the

v,
ProviNciaL

Company, he trusts to Suter to get it for him. Surely,

Insurance he must take the consequences of any neglect on Suter’s

Coupany,

part. He says:—

I supposed every thing was satisfactory or he would let me know.
He took my moriey and I supposed the thing was all right.

In other words, he trusted Suter to do for him what
he ought to have done for himself, and, too late, discov-
ers he has trusted to a broken reed.

In all this, Suter was in no way representing the
Company in any matter within the scope of his author-
ity or duty ; he was acting solely for Billington’s ac-
commodation. The plaintiff, evidently under the im-
pression that the insurance in the Uore partially cov-
ered. the stock, and knowing the necessity of putting a
true statement in reference thereto in his application,
gives an incomplete application to the agent, and relies
upon his ascertaining the facts for him, not for the Com-
pany, as to this insurance, and putting the information
80 to be obtained in the application before transmitting
it. The agent or friend, without ascertaining the state
of the Gore’s insurance, transmits the application filled
up by his brother, in which no reference is made to the
Grore’s insurance. The Company, acting on the applica-

tion so transmitted (after being pressed by the agent),

apparently, somewhat reluctantly issue the short policy.
It-is very clear that, as between Billington and the
agent, the latter should have obtained the information
as he promised, and which he said was accessible to
him, or he should have notified Billington, but he did
neither.

Without obtaining this information, it is equally clear
that neither plaintiff nor the agent were in the position
to fill in a proper application, for neither knew for a
certainty that there was really any insurance on stock
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in the Grore, though plaintiff thought there was, but 1879
neither knew how much, and, therefore, neither could Birivarox
fully and truthfully fill in the application. PROVINGIAL
Had Billington been desirous of repudiating any TNSURANGE
contract based on this application, I can well under- OJfA_NY
stand how he might, with much force, contend that the
agent transmitted an application he had never author-
ized him to send. But if, on the contrary, he is desir-
ous of availing himself of a contract, based on the ap-
plication so sent, I am at a loss to understand how he
can accept the contract, and say it was based on any
mistake or error on the part of the Company, and that
they should have inserted in the policy the amount of
an insurance, of which both the assured and the agent
were ignorant, and which does not appear to have been
ascertained by either of them till after the fire occurred
and the Gore policy was found.
The insurance under the provisional receipt was
clearly superseded by the short policy, and by the
terms of that contract must the plaintiff be bound if he
claims to be insured at all. How can he claim to have
the policy reformed and a new contract made.
The agent’s power to bind the Company by a contract
of insurance was limited to the provisional contract.
If no certificate or' short term policy was issued, this
contract was unquestionably at an end at the expiration
of 80 days. Ifa certificate was issued by Company
and accepted by plaintiff, that became the contract be-
tween them, and, by the terms of that contract, both
parties are bound. The insurance under this certificate
was made subject to all the conditions of defendants’
policies, “of which the assured admits cognizance.”
The condition as to other insurance was not complied
with, and, according to the terms of the contract, the
insurance was at an end.
I can discover nothing whatever to justify any Court
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in saying that the defendants ever agreed to insure

Buuserox Plaintiff on any other terms or conditions than were

v.
ProviNoiaL

contained in the original receipt during the time that

Insurance was in force, or than were contained in the subsequent

CoMPANY.

certificate of insurance, or the policy by which it was
afterwards replaced, or that the plaintiff ever expected
to be insured on any exceptional terms ; or that, so far
as the Company is concerned, there was any mistake in
the terms of this contract; or that the Company were
ever asked or expected by the plaintiff to alter, vary,
expunge, or waive, any one of the conditions contained
in their policies.

In my opinion, the whole trouble has arisen from no
fault or default on the part of the Company, but from
plaintiff’s relying on others to do for him what he
should have done for himself, or that he should have
taken care to see that those he entrusted had done as
they promised.

As I can discover no omission or insertion of a
material stipulation contrary to the intention of both
parties and under a mutual mistake, and, therefore,
nothing to reform, I think the appeal should be dis-
missed with costs of appeal.

Appeal dismissed with costs.
Solicitors for appellants : Osler, Gwynne & Teetzel.

Solicitors for respondent : Murray, Barwick & Lyon.
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MARTIN I, WILKINS.......cccoevee ceeree ... APPELLANT ;

AND

THOMAS O. GEDDES........ccecoeeves veeees RESPONDENT.
ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA,

37 Vie., c. 13—Interest on deposit in Court—Officer of Court not
entitled fo inferest, if received by him—Summary jurisdiction of
Court over its officers—Order of Court upon its own officer, when
obtained by a third party, is a final order appealable under sec.
11 of 38 Vie., c. 11,

Under 31 Vie., e. 12, and 37 Vie, c. 13, the Minister of Public
Works of the Dominion of Oaznade appropriated to the use of
the Dominion certain lands in Yarmouth County, known as
“ Bunker Island.” In accordance with said Acts, on the 2nd
April, A. D. 1875, he paid into the hands of W., prothonotary at
Halifax, the sum of $6,180 as compensation and interest, as
provided by those Acts, t6 be thereafter appropriated among
the owners of said island. This sum was paid at several times,
by order of the Supreme Court of Nova Scotia,to one A.,as
owner, toone @., as mortgagee, and to others entitled, less ten
dollars. As the money had remained in the hands of W, the
prothonotary of the Court, for some time, H., attorney for @.,
applied to the Supreme Court for an order of the Court calling
upon W., the prothonotary, to pay over the interest upon G.'s
proportion of the moneys, which interest (H. was informed) had
been received by the -prothonotary from the bank where he had
placed the amount on deposit. W. resisted the application on
the ground that he was not answerable to the proprietor of the
principal, or to the Court, for interest, but did not deny that
interest had been received by him. A rule nis{ was granted by
the Court and made absolute, ordering the prothonotary to pay
whatever rate of interest he received on the amount.

Held : 1. That the prothonotary was not entitled to any interest
which the amount deposited earned while under the control of

* PreseNT :——Ritchie, C. J., and Strong, Fournier, Henry and
Taschereau, J. J. ’
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the Court. That, in ordering the prothonotary to pay over the
interest received by him, the Court was simply exercising the
summary jurisdiction which each of the Superior Courts has
over all its immediate officers. (Fournier and Henry, J.J.,
dissenting.)
2. That the order appealed from, being a decision on an application
by a third party to the Court, was appealable under the 11th sec.
of 38 Vic., e. 11. (Fournier J., dissenting, and Taschereau, J.,
dubitante.)
THIS was an appeal at the instance of Martin I. Wil-
kins, Prothonotary of the Supreme Court of Nova
Scotia, at Halifax, from a judgment of the Supreme
Court of Nova Scotia, making absolute a rule uisi of
that Court as follows:—
“IN THE SUPREME COURT, 1878.

“ Halifax, SS.
“IN RE BUNKER’S ISLAND.

“On argument of the rule #isi herein, calling upon
Martin I Wilkins, the prothonotary of this honor-
able Court, at Halifax, to pay over to Thomas O. Geddes
the interest upon money of the said Geddes, paid into
the hands of the said prothonotary, under and by virtue
of Chapter 13 of the Acts of the Dominion, A. D. 1874,
and on motion of counsel :—

“]t is hereby ordered that said Martin I. Wilkins do
forthwith, upon being served with a copy of this order,
pay to said Thomas O. Geddes, or his attorney, the sum
of two hundred and sixty dollars and twenty-eight
cents, being the amount of said interest at four per
centum per annum during the period said moneys
were in his hands and invested in the banks.

“ And that said Thomas O. Geddes do thereupon pay
the said prothonotary the sum of twenty-six dollars
and two cents, being ten per centum upon said interest
accruing upon the principal sum, the latter sum being
payable to said prothonotary as a commission for hand-
ling the principal sum, and in full for such service.
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“Dated at Halifax this 15th day of May, A.D. 1878.
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“ On motion of Mr. C. 8. Harrington of counsel with Wirms

Geddes.
“ By the Court,
“(Sgd.) “ M. I. WILKINS,
“ Prothonotary.”

The facts as agreed upon by the parties are shortly
as follows:—

In the year 1875 the Minister of Public Works for
the Dominion of Canada appropriated certain lands in
the County of Yarmouth for public purposes, under the
provisions of the Dominion Satutes, 31 Vic., c. 12, and
87 Vie., c. 18, in amendment thereof, and paid to the
said prothonotary of the said Supreme Court of Nova
Scotia, at Halifaz, on the second day of April, A.D. 1875,
as required by the said Acts, the sum of six thousand
one hundred and eighty dollars.

This sum was paid at several times by order of the
Supreme Court of Nova Scotia to the parties entitled,
less the sum of ten dollars, now in the hands of the
said prothonotary, for disposition as the Court might
order.

In consequence of some dispute between the claimants
of the funds deposited, the money was not withdrawn
immediately, but remained in the custody and under

the control of the prothonotary for the time set outin

the following affidavit:— .

“1, Charles Harrington, of the City and County of
Halifaz, Esquire, do make oath, and say as follows :

“ 1st. 1 say that under and by virtue of an Act of the
Parliament of Canada, passed in the year 1874, the
Minister of Public Works of the Dominion of Carada
appropriated to the uses of this Dominion certain lands
in the County of Yarmouth, known as Bunker’s Island.
That by virtue of the authority vested in him by said
Act, he did, on the thirteenth day of April, A.D. 1875,

v,
GEDDES.
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pay into the hands of Martin I. Wilkins, Esq, protho-
notary of this honorable Court, the sum of six thousand
one hundred and eighty dollars as compensation
money, and interest, to be thereafter appropriated ac-
cording to law among the several owners of the said
island, and an order or notice, in compliance with sec.
2 of said Act, was then published, calling upon all par-
ties interesied to appear and prove their title to the
money aforesaid.

“2nd. I say that proceedings were thereupon taken
by Ebenezer E. Archibald, the owner of the land, and
Thomas O. Geddes, a mortgagee, to procure payment
out of the fund in Court, but no money was actually
paid out of said fund by said prothonotary until on or
about the twenty-seventh day of March, A.D. 1876, on
which date the sum of five thousand five hundred
and fifty-five dollars was paid as follows:

For Thos. O. Geddes......oev .ceuee $3,451.78
For E. E. Archibald......cc..ceeneee 2,103.22
$5,555.00

the above being the amount due said Archibald for his
fee simple, and the undisputed amount due said Geddes
upon his mortgage.

“ That from the date last above mentioned until on or
about the 22nd day of August, A.D. 1877, the balance
of six hundred and twenty dollars remained in the
hands of the said Martin I. Wilkins, and on that date
the further sum of four hundred and ninety dollars was
paid to said Thomas O. Geddes by order of His Lordship
the Chief Justice. I crave leave to refer to the original
papers on file herein, from which the facts above set
out will more fully appear.

“8rd. Lastly, Isay that I am informed, and verily be-
lieve, that the said sum of $6,180 was placed in the
bank upon deposit receipt by the prothonotary afore-

~/
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said, and I pray an order of this Homorable Court for
the payment due to Thomas O. Gedides of the interest
upon the proportion of the moneys aforesaid belonging
to him.” )

The prothonotary resisted the application, and the
question raised on this appeal was whether, for the
period during which this money was deposited with
the prothonotary, he was liable to pay interest on the
amount at the rate of four per cent. per annum.

Mzr. Cockburn, Q.C., for Appellant :

On the question of jurisdiction see Kent’'s Commen.
(1); Osborn v. U S. Bank (2); Citizens’ Banlk of Steuben-
ville v. Wright (3) ; Weston v. The City Council of Char-
leston (4). '

On the merits, I contend that if the fact that any
interest on the money deposited by the Minister had
been received by the prothonotary, were established by
legal evidence, which it was not, such interest would
not be held by him to the use of Respondent, but to
the use of the Minister, who alone could demand an
account of it, and the Supreme Court of Nova Scotia
had no power or authority to decide that the officer
held such interest, to the use of Respondent, nor had
they any power to order him to pay it to the Respon-
dent, who was a mortgagee who had been paid off.

All we know is, that the Appellant is called upon to
pay a sum of money to the Respondent, with whom he
had no privity.

If the Respondent had any legal or equitable claim
against the prothonotary, for interest on the moneys
deposited, or money had and received in any other
manner to his use, he should have enforced his demand

1) Vol. 1, pp. 316, 317 & 326, (3) 6 Ohio 338; 5 Wheaton
note b, appendix p. 16.
(2) 9 Wheaton 819. 4) 2 Peters 463.
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by an action at law or in equity, and the Supreme Court
and its Judges have no power, under the Statute, to
determine on a summary application, whether he has
such claim or not.

Moreover, there are facts alleged upon which the
judgment proceeds which do not exist at all. There is
no evidence where the money was deposited and what
interest was received. This case, on principle, should
have been treated as a suit at law between the Respon-
dent and the Appellant, and it was the duty of the
Respondent to establish his case by evidence. The
burden was upon him, and the prothonotary was under
no obligation to deny facts that had not been so estab-
lished, and the Court had no right to assume, in the
absence of such denial, that the facts were as set forth
in the judgment. See Brown v. Southwise (1).

Appellant also contends, that the Court has no
power to order any further interest to be paid
than the Statute directs; and by virtue of the
Statute the parties are entitled to no more than
six months’ interest under any circumstances, except
only in the case of the delay of the order beyond that
term, being occasioned by the default of the minister.

‘When moneys are paid in under these Statutes, the
officer with whom it is deposited is not required to
invest them at interest, and he has no right to lend
them, butis bound to keep and pay them out when
ordered to do so under the Statutes. Atlorney General
v. Lind (2).

Mr. Haliburton, Q. C., for Respondent :—

This was not a “ final judgment ” in “ a case,” which,
under the Supreme Court Act, can be a subject of ap-
peal to this Court. The application is only an interlocu-
tory proceeding, and it is an order of the Court to its

(1) 3 Bro. Ch.C. 107. (2) 6 Price 287.

-
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own officer in re Bunker's Island. Reference was made to
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Inre Freeman et al (1), and Conkling’s Treatise on U. 8. Wims
Courts (2). In this case, if the prothonotary had any o >

reason to object to the compensation awarded him, he
should have filed a petition of right. Crawford et al v.
Attorney General (3). Now, the rule ordered that what-
ever money he had received, be was to account for it ;
and what does he do, he answers that he was not bound
to pay interest. I submit that even in the case of atrus-
tee, if he is charged with interest, the onus of proving
he has not received it, remains upon him. But there is
a distinction to be drawn between a public officer and
an ordinary party. Noofficial can retain as a perquisite
any interest received by him on public monies in his
hands. This is conclusively established by Lonsdale
V. Church (4) ; see also Attorney General v. Hoseason (5) ;
DeBolt v. Trustees of Cincinnati Township (6).

Mzr. Cockburn, Q. C., in reply :-~

The case of Lonsdale v. Church is a cage in which
the officer had not the money forthcoming. Here the
money was paid promptly. If the Respondent is en-
titled to interest, it should be paid by the Crown, and
not by the officer who has had the risk of safely keep-
ing the money.

The Appellant does not come here in conflict with
the Court, but only says that the Respondent has failed
utterly to prove anything against him.

TeE CHIEF JUSTICE :—

(After stating the facts as agreed upon by the parties.)

By 81 Vic. c. 12, sec. 2, and sub-sec. 2 of sec. 2, 87 Vic.,
c. 18, the Minister of Public Works is authorized to pay
(1) 2 Grant E. & A. 109. (4) 3 Bro. Ch. C. 43.

(2) Pp. 30 & 34. (5) 6 Price 312.
(3) 7 Price 79. (6) T Ohio R. 239. .

—
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compensation money, or award, into the office of one of
the Superior Courts for the Province, in which the lands
are situate (with interest thereon for six months), sub-
ject to the claims of all persons seeking compensation,
all which claims are to be received and adjudged upon
by the Court, and the Court shall make such order for
the distribution, payment, or investment of the com-
pensation, and for the securing of the rights of all parties
interested, as to right and justice, and according to the
provisions of the Act and to law shall appertain.

By virtue of these Acts the Minister of Public Works
appropriated to the use of the Dominion certain lands in
Yarmouth County, known as Bunker’s Island, and, in
accordance with the Acts, paid, on the 2nd -April, 1875,
into the office of the prothonotary, at Halifaz, the now
Appellant, $6,180, as compensation and interest to be
thereafter appropriated among the owners of this island.
On the 27th March, 1876, $3,451.78 was paid to T. O.
Geddes, mortgagee of the island, and $2,108.22 to
Archibald, the owner. From 27th March, 1876, to 22nd
August, 1877, the balance of $670 remained in the
hands of the prothonotary, when the further sum of
$490 was paid Geddes, by the order of the Chief Justice,
to whom the master’s.report had been referred for a
final decision, and a further sum of $106.50, as interest
over and above the amount already paid in, was ordered
to be paid by the Minister of Public Works to the pro-
thonotary, and by which order, after appropriating cer-
tain sums to parties interested in said island, the pro-
thonotary was directed to pay balance then in his hands
to Geddes.

The legal custodian of this money was the Court. The
money was by the Statute paid into “the office of one
of the Superior Courts for the Province in which the
lands are situate,” to be distributed by order of the
Court, after receiving and adjudicating on all claims
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thereto, and they were also bound, not only to make
such order for the distribution, payment, or investment
of the compensation, but also “ for the securing of the
rights of all parties intérested, as to right and justice,
and according to the provisions of this Act and to law,
shall appertain.” The prothonotary of the Court, as the
officer of the Court in charge of the office of the Court,
was, no doubt, the person to receive it, but he had
no personal interest in the money, and no right to use
the money for his own personal gain or benefit, nor in
or to any money that money produced had he any
right or title, nor had he any legal control over it, be-
yond taking charge of it as an officer of the Court, as he
would have of any paper, docament, or record deposited
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or fyled in the office of the Court ; and had he allowed the .

money to remain in the office of the Court, and kept it in
the office with the same care that he was bound to keep
the valuable records and other deposits of the Court, he
would have discharged his duty, and no other or greater
obligation was imposed on him. The applicant’s con-
tention in this case is, that the money being thusin his
hands, as the mere ministerial custodian of the Court,
he, instead of allowing the money to remain in the
office, deposited it, no doubt for greater safety, in a
bank where interest was allowed on deposits, and he
now claims from the Court that so much of such interest
as accrued from his portion of the amount deposited
belongs to him, on the ground that the income belongs
to the corpus, and must go with it to the proprietor;
that it does not belong to the Court, in whose custody
the law placed the principal, still less to the ministerial
officer of the Court, who had simply legally the physical
custody as the officer of the Court, subject to the order
ofthe Court. I think it appertains to right and justice
and to law, that to whomsoever the money deposited in
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the bank belongs, to him belongs the interest that
money earned.

The applicant, by affidavit, applied to the Court in
these words :

Lastly, I say that I am informed, and verily believe, that the said
sum of $6,180 was placed in the bank, upon deposit receipt, by the
prothonotary aforesaid, and I pray an order of this honorable Court

for the payment due to Thomas O. Geddes of the interest upon the
proportion of the moneys aforesaid belonging to him.

Whereupon the Court granted in these terms the rule
nisi, on which the rule absolute now appealed from was
based :

On reading the affidavit of C. 8. Harrington, sworn on the second
day of March, A.D., 1878, the papers on file herein, and on motion of
counsel, it is hereby ordered—

That Martin I. Wilkins, the prothonotary at Halifax, do pay to
Thomas O: Geddes, or his attorney, interest upon the money of said
Thomas 0. Geddes paid into the hands of said Martin I. Wilkins, as
prothonotary, aforesaid, in the above matter, at the rate of four per
centum per annum, or whatever other rate of interest the said pro-
thonotary may have received upon the said money from the time
said money was paid into his hands until the time at which the same
was paid out to Thomas O. Geddes, aforesaid, deducting from said
interest whatever allowance, if any, the Court shall award said Mariin
I. Wilkins (as a commission for receiving and paying out the same)
from money of said Geddes, unless cause to the contrary be shewn
before this honorable Court on Friday, 29th day of March, A. D. 1878,
at eleven o’clock in the forenoon.

Halifaz, March 25, A.D. 1878.

This was no more nor less than the Court practically
calling upon its officer to inform the Court, whether
the information the applicant had received was correct,
and intimating that any interest received belonged, not
to the Court or its officer, but to the owner of the fund,
and assuming the rate of interest to be four per cent.,
intimating to him that rate as the amount to be paid,
or, if not the correct amount, “ whatever other rate of
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interest the said prothonotary may have received upon
the said money from the time the said money was paid
. into his hands until the time at which the same was
paid out” to Geddes, deducting from said.interest what-
ever allowance the Court should award as a commission
to the prothonotary. On service of this rule, I think it
was the duty of the prothonotary, clearly and unequivo-
cally, to have informed the Court what he, as the officer,
had done with the money deposited in the Court ; that
the burthen of such a disclosure rested entirely
with him ; what had been done with the money might,
or might not, be within the knowledge of the Court, but
it certainly was most peculiarly within the knowledge
of the prothonotary. If the amount had remained in
the office as it was deposited, he should have said so; if
it had not, he should have said so, and should have
minutely detailed to the Court every particular con-
nected with the money from the time it came into the
office till the time it passed into the hands of the res-
pective proprietors. ~ All information in respect thereof
being property of the Court, and not the private pro-
perty of the officer to be given the Court, or withheld,
as he might think would best serve his private in-
terests. Instead, however, of so dealing with the Court,
he resists the application on an affidavit, in which, after
in section 1 stating the amount deposited, and the
amount paid out under order of the Court, and in sec. 2
stating what he gathers from the papers on file as to
this deposit, the prothonotary concludes that the parties
must have been paid the price of their land and interest,
and, therefore, he says, it is to be presumed that Mr.
Geddes and his attorney have not alleged that he has
not received the full amount of his claim.

It is very clear that the applicant dnes not complain
that he has not received the full amount of his claim,

but his complaint is that he has not received the interest
15
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which the amount of his claim produced. In sec. 8 the
prothonotary puts forward what he considers his duty
to be in these words :—

3rd. I do not receive money deposited on any condition, express
or implied, that I am to pay interest for the use of the same, as itis
not paid to me for my benefit or advantage, but for the convenience
of the depositor, and my duty requires me to keep and pay it to those
who are legally entitled to take it out of Court. I am neither bound
to pay interest on money deposited with me, nor am I bound to invest
it at interest for the depositor.

And injgection 4 he complains of the injustice of a

Provincial Statute not making proper compensation to
persons keeping money for other personsin two cases,
and claims it, by implication, anthorizes compensation
in_other cases. In section 5 he says, his commission on
money deposited is still open for arrangement; and,
in sections 6, 7 and 8 he says:
_ 6th, Money so deposited is not paid to me at my request, nor am
I a voluntary bailee or depository in respect of if, but I am compelled
to accept and take the risk of keeping it until it is called for, and
know of no principle, legal or equitable, on which I can be called
upon either to pay interest, invest at interest, or account for interest
on money so forced upon me. .

Tth. Mr. Geddes has no legal claim on me that I am aware of for
any money received by me to his use, and’ if he supposes that he
has such claim the courts of justice sre open to him and he can
there enforce his rights.

8th. I donotthink that Mr. Geddes, or any other person, can legally
call on me to state how I deal with money deposited with me. My
duty requires me to keep it and pay it out to those who are legally
entitled to demand it. I have so kept and disposed of the money in
question, and Mr. G'eddes has no right to enquire how I employed, or
whether I employed the money, or simply kept it locked up in my
money box, which are entirely at my own discretion.

And closes his affidavit with section 9 in these words :

_9th. Ido not believe that Mr. Geddes has a claim for any amount
from any person in respect of his land, and I consider this motion a
mere speculation to try and obtain money to which he has no just or
legal claim. ’
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And this is the only cause he shows against this rule
nisi. T do not think it can be denied that the case was
brought forward and dealt with in a somewhat loose

" and not altogether satisfactory manner. There are, no

doubt, facts put forward in the judgment of the Court
which are not to be found in the affidavits, but read-
ing the affidavits before the Court, and especially that
of the Defendants, I think we are bound to assume, that
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no point was raised, or controversy had, as to the fact of

the money having been in the bank at interest, or that
the rate claimed was too high, but that the whole con-
troversy was as to the prothonotary’s right to retain
the interest, and as to the right of the Court to interfere
in the matter. And the reason is very obvious; for,if
the money had never been in the bank, then the report to
the Court of that fact by the prothonotary would have
instantly answered the application ; so, again, if the
prothonotary had raised the question that that fact was
not sufficiently before the Court, all the Court would
have had to do would be to allow the officer to state
whether the money had remained in the office, or had
been deposited, and, if the latter, on what terms. No-
body, I think, can doubt that the Court had sufficient
jurisdiction and power over its officer to compel this.
But the substantial and only material question raised
was, that the applicant’s money had, while subject to
the control of the Court, produced interest, which he
claims, and the way in which the prothonotary met
the case relieves it from difficulty. Mr. Wilkins appears
to think that, as the money was deposited in the office
of the Court, and he was the officer in charge, he could
do with it as he pleased, and was not liable to account
to anyone for what he did ‘with it, so long as he had the
exact amount deposited forthcoming to answer any
order the Court might make in reference to it; in other

words, for the time being, it was, as it were, his own,

15}
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1879  private business, and for his conduct in reference
Wrzms to which he was accountable, neither to the owner of
GEobEE. " the money, nor to the Court. In this mode of putting

~— . the case, the officer lost sight of his position, and as-

sumed the functions of the Court. Instead of dictating
to the Court in an affidavit what his duties and rights
were, he should, I think, have frankly put forward the
facts, and then, upon those facts, have asked the Court
to decide. _
If he had never received any interest, all he had to
do was to say so, and there the matter must have ended.
If 4 per cent. was more than he actually received, all
he had to do was to say how much he received, and
the applicant could get no more. He raises no issue
of fact, he does not deny that the money was deposited
in the bank on interest, nor that that interest was as
much as 4 per cent. per annum. Can anybody read this
affidavit in any other light than as admitting, by irresis-
tible implication, or inference, that he did deposit the
money in the bank at a rate of interest not less than 4
per cent., and that he considered and believed (I have
no doubt honestly, though, I think, very erroneously,)
that what he so received, he was entitled to retain, either
by way of compensation, or because, so long as he had
the money forthcoming to respond to any order of the
Court made in reference thereto, no one had any right
to inquire what he did with the money, and if he in-
vested or deposited, whereby gain or interest accrued
from it, such increase was his private emolument, as to
which he was not accountable to any person. In all
which contentions, I humbly think, he was most un-
equivocally wrong. The question of compensation
cannot in any way affect this case. If he is entitled to
more than the Court have awarded him, he must make
an application in the proper form and to the proper
quarter, he cannot take charge of the deposits in the
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Oourt, and, in defiance of the Court, hold the same till
what he may consider his just claims are satisfied.

Nor can he treat the money deposited in the Court
in any way as his private property, or make out of it
on his own account any personal gain, profit, or emolu-
ment; if deposited for convenience or safe-keeping
in a bank, whether by order of the Court, or by act of
the officer, and interest is thereby earned, such interest
goes with the principal, and must be accounted for to the
owner as his property, as much as the principal from
which it was derived ; it being, so much fruit, so much
increase on the money, and must follow the ownership
of the money and go to the proprietor.

Under ordinary circumstances between party and
party, when a person, not expressly a trustee, has dealt
with another’s money, the law raises a trust by impli-
cation, and, though he invests the money without the
assent of the owner, he is held a trustee for the owner’s
benefit (1).

The law is too clear to be disputed. that any interest
made by an agent by the useof the principal’s money
belongs to the latter, and it is laid down in a general
rule by Story on Agency adopted by the Court of
Queen’s Bench in Morison v. Thompson (2), that in all
cases when a person is, either actually or constructively,
an agent for other persons, all profits and advantages
made by him in the business, are to be for the benefit
of his employers. And in Paley “On Principal and
Agent” (8), it is said :—

And not only interest, but every other sort of profit or advantage
clandestinely derived by an agent from dealing or speculating with
his principals’ effects, is the property of the latter, and must be ace

eounted for. So that if an agent who has purchased goods according
to order, sell them again to advantage, with a view of appropriating

(1) See Docker v. Soames 2 M. & K. 664. (2) L. R. 9 Q. B, 480.
3) P. 51.
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the gain to himself, although he should have answered the loss if any,
yet his employer is entitled to the profits.

And Lord Cockburn, in Morison v. Thompson, after
citing these authorities, adds :

In our judgment, the result of these authorities is, that whilst an
agent is bound to account to his principal or employer for all profits
made by him in the course of his employment, or service, and is
compelled to account in equity, there is at the same time a duty,
which we consider a legal duty, clearly incumbent upon him, when-
ever any profit so made has reached his hands, and there is no
account in regard to them remaining to be taken and adjusted
between him and his employer, to pay over the amount as money
absolutely belonging to his employer.

If this is so between individuals, it is scarcely neces-
sary to say what must be the duty of an officer of the
Court to the Court, and of the officer and of the Court to
the party. The duty of the prothonotary was clear
to account to the court for all profits made out of this
money, or which the money earned for itself on de-
posit in the bank, and which came to his hands as
prothonotary. The duty of the Court was clear to
order the payment of such earnings or profits to the
applicant, and the duty of the prothonotary was to pay
over the amount as absolutely belonging to the appli-
cant. e

‘While the officer of the Court can never be permitted
to make any profit to himself, by using or investing the

. funds deposited in Court to be disposed of by the Court,

he would clearly be exempt from any loss occurring to
those funds while in his chdrge as an officer of the
Court, unless, indeed, he has been guilty of negligence,
malversation or frand. If he performs his duty, he may

_claim indemnity from all personal loss. Thisisno new

doctrine ; it is equally applicable to trustees, agents,
guardians and wards, and such like relations.

This is not to be treated in any way as asuit between
party and party; there is no suit about it. It is simply
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the exercise of the summary jurisdiction which each of
the Superior Courts has over all its own immediate
officers. It has nothing to do directly with the distri-
bution of compensation money deposited under the
Statute. Itisan application to the Court outside, and in-
dependent of the distribution, though, it is true, growing
out of the amount apportioned. It is an application by
a party, to whom a portion of the amount deposited has
been awarded, for the payment to him out of Court of
money which the amount awarded him earned, while
under the control of the Court, as interest from the
bank, where it had been deposited for safe keeping,
which interest so earned, the applicant claims, belongs
to the principal, and so inured to his benefit as owner
of the corpus from whence the interest proceeded ; and,
therefore, the appffédnt seeks an order from the Court
to its officer to pay overtohim the amount. In princi-
ple, the application is precisely similar to an application
to the Court for an order for the payment of interest,
supposing the money had been deposited in the bank
on interest by order of the Court. If this money had
been deposited in the bank of deposit of the Court,
as it would have been in accordance with the
practice in New B?ﬁnéwick, to the credit of the cause
or matter in which it was paid in, subject to the order
of the Court, no difficulty would ever have arisen.
Though not done by order of the Court, it was done by
the officer of the Court. Surely this cannot legally take
from the owner of the money the produce of the money
and give it to an officer of the Court, who can pretend
to no interest in the money, nor any control over it be-
yond what the Court may authorize him to exercise.

StrONG, J.:—

I am of opinion, that we have jurisdiction to entertain
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this appeal, ag an appeal from a final rule or order (1),
though I haye had some doubt on this point. There
are many cases reported in the Privy Council reports,
and referred to in Mr. Macpherson’s book on the practice
of the Judicial Committee, which show that an appeal
does not lie from rules or orders made by Colonial
and East Indian Courts—from which the Privy Council
possesses an appellate jurisdiction defined by the char-
ters establishing such Courts, in the same terms as that
possessed by this Court—where such rules and orders
are made upon their own officers.

The rule or order is regarded, in such cases, rather as
a command or direction by the Court to its own minis-
terial officer, than a judicial determination or decision.

" I find, however, in all these cases, that the Court acted

of its own motion, and there was no third party invok-
ing the exercise of its jurisdiction ; and this distinction,
in my judgment, makes the principle I have referred to
inapplicable in the present case ; for there being here a
party making a claim upon the prothonotary, the order
of the Court was strictly a judicial decision or determi-
nation, whilst in the cases I have referred to, the Court,
ex mero moty making an order upon its own officer,
was acting rather as a party exercising superior au-
thority over its subordinate, than as a judicial tribunal .
deciding between adverse and contesting parties. For
these reasons we are, I think, bound to entertain the ap-
peal, as being “a decision, rule, or order” coming within
the express words of section 11 of the Supreme Court Act.
The objection raised by the Appellant, to the jur-

© igdiction of the Supreme Court of Nova Scotia

~ to make the order, is entirely unfounded. The Appel-

lant says, that the order is not authorized by the
Statute (2) under which the money was paid into

(1) Supreme and Exchequer (2) 37 Vie., cap, 13.
Court Act, sec. 11.
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Court. The answer is, that the order is not made in
exercise of any jurisdiction conferred by the Statute,
but in exercise of that large and most salutary sum-
mary jurisdiction which all courts of justice possess
over their own officers.

The prothonotary of the Supreme Court was, in con-
templation of equity, a trustee of the money paid into
Court, and any profit made by him by the use of the
money belonged to the persons who should p:ove to
be entitled to it, who could, without any doubt, have

compelled the Appellant to account for the interest in -

the usual manner in which parties are made to account
in Courts of Equity. This, however, did not interfere
with the summary jurisdiction of the Court over the Ap-
pellant, as its officer, and if he did, in fact, receive inter-
est, the Court, in ordering him to account for it, most pro-
perly exercised a jurisdiction upon the existence of
which this Court ought not to cast a shadow of doubt.

Then, it is contended, that the evidence was insufficient
to show that any interest was, in fact, received by the
Appellant. The evidence might, perhaps, have been
made stronger, but I agree with the Chief Justice, that
it was at least sufficient to warrant the Court in calling
upon the prothonotary to answer it, and, upon his re-
fusal to admit or deny the fact of interest having been
received by him, to make the presumption against him
upon which the Court acted. Mr. Harrington, who, it
appears, from the consent paper filed and printed in
the case, was the attorney for Archibald and Geddes,
the owner and mortgagee of the land, swears, that, to
his information and belief, the money paid into Court
was placed in the bank by the Appellant *“ upon deposit
receipt;” and he prays for an order for the pay-
ment of a proportion of the interest to Geddes.
I think this necessarily implied that the money had
been deposited on interest, and, when the Court were
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put at arms length by their own officer, who thought
fit to place himself in an attitude of defiance towards
them, they acted neither erroneously nor rigorously in
treating the money as having been deposited at 4 per
cent., and the time of deposit as being co-extensive
with the period during which the money remained in
Court. Strictly speaking, the more regular and satis-
factory course would have been for the Court to have
made a preliminary rule or order upon the prothono-
tary to answer specially as to the fact of his having
received any, and what amount of interest. But, as the
Appellant has chosen to dispute the power of the Court
to order him to pay interest, and has chosen to withhold
all information as to the fact of his having received any
interest, he cannot have been prejudiced by the course
which the Court pursued in making an order against
him upon the statement contained in Mr. Harrington's
affidavit.

Upon one other point I had some doubt. I think
Geddes, the Repondent, was not entitled to be paid
anything more than the amount which was strictly
due to him upon his mortgage for principal and interest,
together with his costs. The claim of a mortgagee is
always so limited. The fund in Court represented the
land, and as the mortgagee would not, in any event,
have been entitled to any of the fruits or profits of the
land, as he would have been held accountable if he had
gone into possession, so neither is he entitled to the
fruits or profits produced or gained by the investment
or employment of the fund into which the land has
been converted by the paramount authority of the law.
The Statute expressly provides that the fund paid into
Court “shall stand in the stead of such lands or pro-
perty ” (1). . .

‘Any interest received by the Appellant, beyond the

(1) 87 Vie., ¢.13 sec. 1.
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amount due to Geddes on his mortgage, would, there-
fore, have been properly payable to Archibald, the
owner of the equity of redemption.

T cannot, however, satisfactorily ascertain that Geddes
received more than was due to him in respect of his
mortgage debt, interest and costs, although some of the
figures would lead one to suppose that he has received
something more. The amount of principal secured by
the mortgage, as distinguished from interest, is not,
however, anywhere distinctly stated in the case, and,
as it:is the duty of an Appellate Court to assume the
decision of the Court below to be right, in so far as it
is not demonstrated to be erroneous, more especially as
regards a point not comprised in the Appellant’s objec-
tions to the judgment appealed from, I cannot say that
the order appealed from was in this respect wrong.

I am of opinion that the appeal should be dismissed
with costs.

Hexry, J.:—

The appeal in this case was taken from a rule of
- the Supreme Court of Nova Scotia, founded on an
affidavit made by Charles Sydney Harrington, of

Halifaz, Esquire, setting forth that under the Dominior’

Act, 1874, cap. 18, the sum of $6,180 was, on the
18th day of April, 1875, paid by the Minister to the
Appellant, prothonotary of that Court, for certain lands
in the County of Yarmouth, known as Bunker's Island,
appropriated for the uses of the Dominion ; that delay
took place in the decision of the Court as to the
parties entitled to a distribution of that sum ; and that
no money was paid out until the 27th March, 1876,
when the sum of $5,555.00 was paid to the Respondent
for an amount then due on the mortgage he held of the
‘lands in question, and to one E. E. Archibald, as owner ;
and that a further sum of four hundred and ninety
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dollars was, on the 22nd of August, paid to the said
Respondent, thus leaving $140 still remaining of the
$6,180 in the hands of the Appellant. The affidavit
craves leave to refer to the original papers on file and
concludes thus : “Lastly, I say that I am informed, and
verily believe, that the said sum of $6,180 was placed
in the bank upon deposit by the prothonotary aforesaid,
and I pray an order of this honorable Court for the pay-
ment due to Thomas O. Geddes of the interest upon the
proportion of the moneys aforesaid belonging to him.”

Upon this affidavit the following rule nisi was granted
In re Bunker's Island :—[His Lordship read the rule
nisi (1).]

This is not a rule calling upon the officer to account
to the Court, but an independent procedure to recover
money from him in the same way as would have been
adopted against one not the officer It is not for the
Court to control its officer, but to control money under
the terms of the Act, and so we should treat it. The
affidavit does not state that there was any balance of the
$6,180 remaining in the Appellant’s hands, nor is the
rule o pay any such balance, but interest, which it is
alleged accrued upon it for an indefinite term, and to
be subsequently ascertained as the result of some future
enquiry, as to the fact of his ever having received
any interest, and to what amount, and to deduct

- from the amount so ascertained whatever allowance

the Court should award him as a commission. The
Respondent showed cause against the rule, and, by
his affidavit, shows conclusively that he paid out, under
the order of the Court, all he received, except $10, sub-
ject to the order of the Court. I need not refer further
to it than to say that it contains no acknowledgment
that he ever deposited the money in any bank, or received
interest on any part of the sum deposited with him.

(L)5See p. 212.

Ve
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He is, however, adjudged to pay interest at the rate of
four per cent. for every day the money remained in his
possession, awaiting the orders of the Court. The
Court, I admit, has power over its own officers, and
may, by summary process, order the payment of any
sum actually in such officer’s hands, in any case where-
in money is paid into Court, and over which the Court
has control, but that is far from this case, as, I think, I
shall hereafter show.

Under the provisions of the Acts the Court has a pre-
scribed and limited control. By sec. 2 of c. 18 of 37
Vic., under which Act the money for the lands in ques-
tion and interest is required to be paid to the pro-
thonotary, and over the amount so paid in, the Court
has control. By the concluding clause of that section,
it is enacted that—

The Court shall make such order for the distribution, payment or
investment of the compensation, and for the securing of the rights of
all parties interested as to right and justice, and according to the
provisions of this Act and to law shall appertain.

As soon as it appeared to the Court necessary, it
might have, therefore, ordered the whole amount to be
invested, or when, by its judgment, a party became en-
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titled to any portion of it, the Court could have ordered

it to be invested, and if the investment became a bad one
through the failure of a bank or otherwise, the protho-
notary would be held harmless in having obeyed the
order of the Court under the provision, but without
that the prothonotary would have invested at his peril,
and would, in case of failure, be liable to make good
the loss. Besides, the prothonotary was required to
have the amount always ready to be paid at any
moment the Court ordered him to pay it out. No order
for the investment was made, and the prothonotary
had, therefore, to keep the money safely under his im-
mediate control. He was under no obligation to invest
it, but might, for safe keeping, at his own risk, either
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keep it locked up in his safe, or deposit, on call, in a
bank. If there had been, under the circumstances, a
legal obligation on the prothonotary to invest, as is
sometimes the case with executors, trustees and others,
and he did not do so, he would have failed in his duty,
and might properly be charged with the loss of interest
occasioned thereby. The case, however, of a public
officer who receives money that the Court may, at any

“moment, call upon him to pay over, is very, and essen-

tially different. The money is not under his control,
but that of the Court, and, therefore, he is under no
legal obligation to invest. If he did so in this case and
a loss was incurred, it would be his, and not the Re-
spondent’s. In the case of an executor or trustee it
would be very different, for, if the latter made a reason-
ably good investment in the interest of heirs, legatees,
or cestui que trusts, the loss would be theirs, not his.
In the one case, the prothonotary would guarantee the
investment, but, in the other, the executor or trustee
would not. In the one case, the profits arising from
the investment would go to those whose risk they
were at; but, in this case, the Respondent claims
profits when running no risk from the party at whose
risk the investment undoubtedly would be.

Before remarking on other parts of the case, it is
proper to test the mode of procedure in it.

There was, previously to the proceedings herein, a
matter before the Court, but was that matter still open
to the jurisdiction of the Court? AsI before stated,
and as section 2 provides, the Court had summary
jurisdiction only over the amount actually shown to
have been paid to the Prothonotary under that Act.
The case agreed upon has this statement :—

The contention on the part of the Respondent, and sustained by
the Court, is, that for the period during which this money was

deposited with the Prothonotary, he is liable to pay interest on the
amount at the rate of four per cent. per annum.
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And

The question was raised by the said rule nisi granted on the 25th
March, A.D. 1878, which was made abgolute on the 1st day of April,
1878, and from that judgment this appeal is taken by the said Martin
I. Wilkins the Prothonotary.

It is, therefore, patent that the application is not, either
for any part of the money paid into the hands of the
Prothonotary, or for the proceeds of any investment
ordered by the Court. How, then, or by what authority
could the Court, by such a procedure, make any such
order? Itistruethe Appellantisan officer of the Court,
but could it by such procedure investigate a tailor’s or
shoemaker’s bill against him, and order him to make
payment? There is not the scintilla of evidence, as I
shall show, that he ever received any interest on the
money, or ever invested it, and if there was, it was not
money paid into his hands, under the Act, and, there-
fore, not under the summary control of the Court, and
heading the affidavits and rules “ In re Bunker's Island ”
could not give it jurisdiction.

Section 13 of cap. 94, R. 8. of Nova Scotia, 4th series,
under title 28 “of Procedure in Civil Cases,” and which
chapter is entitled “of Pleadings and Practice in the
Supreme Court,” and under the heading “Pleadings,” it
isenacted that “all personal actions shall be commenced
by Writ\of Summons or Replevin.” If, therefore, the
Appellant had in his hands any money to the use of
the Respondent, that question could only be legiti-
mately tried by an action for money had and received,
and the Respondent could only recover if he proved
money in the Appellant’s hands. In that case it would
not be sufficient to get some one to swear that he was izn-
formed and verily believed *that the sum was placed in
the bank upon deposit receipt.” No Judge, worthy of
his position, would permit such evidence at all, for it is
mere hearsay. DBesides, it proves nothing, if the state-
ment were true, for it contains no allegation that it
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was on interest. The mere statement that it was
“upon deposit receipt” does not necessarily prove that
it was on interest, for, if a deposit is made on call, as
the money in this case would likely be, if at all, it does
not necessarily follow that the bank would pay any
interest. But the rule #isi asks for interest for the whole
period at four per cent., and the rule absolute appealed
from gives it without the deduction of even one day.

I can see no evidence to sustain such a case, and the
Plaintiff in it should, under evidence on a trial,
and would, no doubt, be non-suited by any Judge in
Nova Scotia. The affidavit says he was informed and
believes the money to have been placed in the bank.
There are in Halifax several banks—to which of them
does “the bank ” point. There was no evidence before
the Court what any bank paid on deposits, and I know
of no legislation by which the rate should be fizxed
by that of the Bank of Nowva Scotia, as by the judgment
appealed from appears to have been done; nor am I
aware of any rule of evidence, or any other, by which a
Court can, or is required to, take judicial notice of the
rates paid by the banks from time to time, or any of
them ; and what evidence is there to show that the
bank rate in April, 1875, referred to as the proper rate
in the judgment, was the proper rate in March, 1876,
or August, 1877, when the several payments were made
by the Appellant.

If, agé,in, it was the duty of the prothonotary to
have invested the money on interest, and he failed to do
it, he could be made answerable by a proper suit. The
judgment, too, mistates the statement in the affidavit
of C. 8. Harrington, which alleges that he, in that
affidavit, stated *“that the amount was placed in the
bank upon deposit receipt,” when the affidavit states
only “that he was informed and verily believed” that
such was the case. I am at a loss how the Court
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got the information as to the particular usage of the

banks, unless -from personal enquiry, and that would
be but hearsay evidence, and not receivable. I feel
bound in this case, as well as in any other, to uphold
the rules of evidence which the wisdom of centuries
has approved for the safety of every civil right, and,
independent of the question of jurisdiction, arising from
the incorrect progedure, I feel bound to say the evi-
dence to sustain the rules is totally insufficient. The
applicant for a rule »isi is bound to make out by state-
ments in his affidavits a primd facie case, and he can-
not otherwise succeed, unless his opponent, in answer-
ing, supplies any material deficiency in them. That
deficiency which I have pointed out is in no way sup-

plied by the Appellant’s affidavit. The judgment, then,

is not founded on evidence, but on some other ground
not known to, or acknowledged by, the law. It, there-
fore, in my opinion, cannot stand.

The learned Chief Justice of Nova Scotia, acting by
consent instead of the Court, made, in 1877, the « dis-
tribution ” of the whole sum, except “ $625 to meet
Parr’s demand, if established, and costs.” He, however,
states his belief that Parr had no claim, and the Re-
spondent, in August of that year, received out of that
balance $490, and $125 were by order paid to the master
who investigated the rival claims, which left, as the
Appellant states, but $10 of the sum paid into his hands.
He closes his judgment of distribution in these words:
“In strict justice, a large share, perhaps, of the costs
ought to fallon Parr,but I content myself with deciding
that he shall pay to Archibald forty-five dollars, being
_ about one-third of the master’s fees, which will close

the transaction.” The Court, therefore, by His Lordship
the Chief Justice, “ closed the transaction,” which sim-
ply means, made the distribution and did everything

the Statute authorized or permitted the Court to do. I
16
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feel bound, therefore, to hold the power of the Court
under the Statute was execute&, and, being so, it could -
not further deal summarily with any matter with
respect to, or arising out of it, and that for the settle-
ment of any other claims or demands, the party making
them should have done so by an action. There are
other objections that might be taken to the judgment,
but I have stated sufficient, in my opinion, to setit
aside. I, therefore, think the appeal should be allowed,
and the judgment of the Court below reversed.

FOURNIER, J., concurred with Henry, J.

TASCHEREAU, J.:—

In this case, I have strong doubts as to the jurisdie-
tion of this Court to hear and determnine the appeal. It
seems to me that an order by a Court of Justice upon
one of its officers does not fall under the provisions of
sections 11 and 17 of the Supreme Court Act, and is not
an appealable case. However, the majority of the ('ourt
hold that the appeal lies.

By the 87th Vic., ch. 13 D, sections 1, 2 and 8, it is
enacted that any compensation money for lands taken
or acquired by the Minister of Public Works under the
81st Vic., ch. 12, shall stand in the stead of such lands,
and that such money may be deposited by the Minister
of Public Works in the office of one of the Superior
Courts of the Province in which the lands are situate.

- The Court, after hearing the parties interested, is em-

powered “ to make such order for the distribution, pay-
ment or investment of the compensation, and for the
securing of the rights of all parties interested, as to
right and justice, and according to the provisions of
this Act and to law shall appertain.”

In April, 1875, a sum of $6,180 was deposited in the
hands of the Prothonotary of the Supremie Court of
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Nova Scotia in virtue of the said Act. This sum has
been distributed by the Court, and the only question
now is about the interest on it. Upon a rule obtained
by the Respondent, the Prothonotary has been con-

* demned by the Supreme Court of Nova Scotia to pay

the interest on that sum at the rate of four per cent.
per annum, and from this judgment the prothonotary
appeals to this Court. ) )

I am of opinion his appeal should be dismissed. One
of his contentions is that the Respondent should have
proceeded against him by an action at law or in equity,
and that the Court could not determine the matter upon
arule. He might as well have pretended the same
thing for the whole of the six thousand dollars, and
have kept the money till a judgment against him upon
a regular action had intervened. Has it ever been pre-
tended that a Sheriff, a prothonotary or any other
officer having monies in his hands to be distributed by
the Court, must be regularly sued and condemned in an
ordinary action before he has to pay it? Such isthe
contention of the Appellant.

Another of the reasons urged by the Appellant is that
the Court below had not the power to order him to pay
this interest, and that the Statute does not provide for
it. The words of the Statute are to me very clear. It
énacts that the Court shall make such order for the dis-
tribution, payment, or investment of the monies, as to

right and justice, and according to law, shall appertain.

Does not that give to the Court the most ample powers
possible over these monies? How can the Appellant
pretend, as he does, that he, alone, was to decide abouit
the investment of this sum; that this was at his sole
discretion 2 :

The only question in the case upon which I, at first,
had any doubts, is about the amount of the interest,

four per cent., to which he has been condemned, and
16}
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1879  how the Court below could come to establish this

Witziys amonnt, or any amount, against him without evidence
Gumpps, 0L 80y Kind aboutit. But a reference to the case has satis-

——  fied me that, upon this ground also, Appellant must fail.
What was the issue between the parties in the Court
below? The Respondent’s counsel, upon an affidavit
that he was informed and verily believed that the
Appellant had received interest from the bank on the
said sum of $6,180, obtained a rule #nisi ordering the
Appellant to pay him interest upon his monies, at the
rate of four per centum per annum, or whatever rate
he, the Appellant, might have received. Upon the re-
turn of this rule, what does the Appellant say? He
does not deny having received interest upon the monies
in his hands, but he merely alleges that he is not bonnd
to pay such interest. No issue of facts is raised by
him ; there is not a word from him denying that he has
received such interest. Upon this the Court takes his
affidavit as an admission of the facts alleged against
him, and rightly so, it seems to me. This was not an
ordinary case between party and party, but a Court of
Justice dealing with its own officer: I am thoroughly
satisfied that, if the Appellant had not received interest
at four per centum per annum, he would have said so
in his affidavit. He only raised a question of law, and,
upon that question of law, the Court properly held that
he had no more right to appropriate to himself the
interest than the capital. In the absence of evidence
of the amount of interest by him received, and upon
his refusing to inform the Court what was that amount,
a fact within his own knowledge, he might even have
been condemned to pay the legal interest, six per cent.

per annum. , »
I am of opinion this appeal should be dismissed with
costs. Appeal dismissed with costs.

Solicitor for appellant: Samuel G- Rigby.
Solicitor for respondent : C, 8. Harrington.
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MARY JANE McCORKILL........ .coeeeee APPELLANT;

AND

EDMOND C. KNIGHT .......e0coeeneerenee.. RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH -
FOR LOWER CANADA (APPEAL SIDE).

Opposition to seizure of real estate— Prescription—Renunciation,
effect of, under Art. 1379 C. C. L. C.; Art. 2191 C. C. L. C.;
Art. 632 C. P. L. C. '

In January, 1856, B. McC. sold certain real estate to J. MeC., his
sister, by notarial deed, in which she assumed the qualities of a
wife duly separated as to property of her husband, J. C. 4.
After the latter's death in 1866, J. McC., before anotary, re-
nounced to the communauté de biens which subsisted between
her and her late husband. E. C. K., a judgment creditor of
B. McC., seized the said roal estate as belonging to the vacant
estate of the said B. MeC,, deceased. J. McC. opposed the sale
on the ground that the seizure was made super non domino et
possidente, and setting up title and possession. She proved
some acts of possession, and that the property had stood for
some time in the books of the municipality in her name. K. C.
K. contested this opposition, on the ground that J. McC.s title
was bad in law, and simulated and fraudulent, and that there
was no possession, -

Held: That by her renunciation to the communauté de biens,
which subsisted between her and her late husband at the date
of the deed of January, 1856, J. McC. divested -herself of any
title or interest in said lands, and could not now claim the legal
possession of the lands under that deed or by prescription, or
maintain an opposition because the seizure was super non domino
et non possidente.

APPEAL from a judgment rendered in the Court of
Judg

"‘Queen’s Bench for Lower Canada (appeal side), at Mon-

treal, confirming a judgment of the Superior Court

*PrESENT :—Ritchie, C.J., and Strong, Fournier, Taschereau,
Henry and Gwynne, J. J.
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there, dismissing an opposition fyled by the appellant

MoCoxxmL to the sale of certain lots in the village of West Farn-

KNIGHT.

ham, seized as belonging to the defendant esqualité,
that is, as curator to the vacant estate of the late Robert
McCorkill.

. The respondent, in the capacity of curator to the
vacant estate of the late Seneca Paige, having obtained
judgment against Edward "Donahue, as curator to the
vacant estate of the late Robert McCorkill, caused twelve
lots of land to be seized, as belonging to the estate of
the said Robert McCorkill, in the village of Farnham,
in execution of the said judgment.

The action in which judgment was sought to be
executed was instituted in the year 1857 by Edward
Finlay, and continued by respondent as curator
to the -vacant estate of the late Semeca Paige,
against Rober! McCorkill, then of West Farnham, upon
two promissory notes, amounting to $730, one for $400,
due in November, 1855, and the other for $870, due in
November, 1856.

The appellant, widow of the late John C. Allsopp, and
sister of Rorbert McCorkill, claimed, by opposition a fin
d’annuler, the lots seized, on the following grounds:

1. The seizure was null as made super non domino et
non possidente ; that neither McCorkill, nor Donahue, as
curator, had ever been in possession of any of the lots
since the date of the plaintiff’s alleged title of debt.

2. That for more than twenty years she (the opposant)
had been openly, peaceably, and uninterruptedly in pos-
session, use and occupation of all the said lots as proprie-
tor, and setting up a notarial deed from Robert McCor-
kill to the opposant, duly authorized by her husband,
and a party to the deed of date the 2nd January, 1856,
before notaries, to her, then the wife of John C Allsopp,
of West Faynham, and by him duly authorized, of cer-
tain immovable property, including the lots seized,
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which are now village lots, and part of the north quarter 1879
of No. 42 in the fourth range of Furnham, and of No. 44 MCorxir.
in the fourth range of Farnham, included in the deed of 7=
sale. : —
3. That she was entitled to claim the emplacements
as her property by prescription, and had, since the date
of her deed, paid all assessments and taxes on the lots,
and leased and occupied them.
The contestation of the opposition alleged, inter alia :
That, at the time of the institution of said action,
Robert McCorkill was in possession, animo domini, of V
all the property seized, and that he died in possession
of the same, animo domini; that as soon as Robert
McCorkill was sued by the executors of Seneca Paige,
he organized, with the opposant, a general system of
fraudulent transactions, with the object of divesting
himself of all he possessed and: vesting his sister, the
opposant, with fraudulent, fictitious and simulated titles
to his own property, acquiring, moreover, property in
her name, but with his own resources, and passing in
her name titles to debts due to him, the whole with the
fraudulent intent of preventing his creditors from collect-
ing any debt from him-—amongst others that of the
plaintiff; that the deed of 22nd January, 1856, was one
and the principal of the fraudulent transactions above
mentioned ; that even if the said deed should have the
character mentioned in the opposition, it would be null
and void, inasmuch as the said Robert McCorkill would
have thereby divested himself of all his property, in
fraud of the late Seneca Paige, and would have rendered
the recovery of the debt mentioned in the writ of execu-
tion imp_bssible; that all the enunciations contained in
the said deed were false, and so falsely made, in order
to give to said deed some apparent legality, which
otherwise it would not possess even primd facie ; that
the opposant falsely styled herself as separated as to
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property from her husband, and as marchande publique,

MoCorkrr While in reality she was commune en biems with her

v.
KxIGHT,

husband, and did no kind of trade or business in her
own name; that, as commune en biens, she had no legal
status to acquire property ; that the said deed purports
that the price or consideration money had been by her
paid in full, while, in fact, she had not paid anything,
and has never paid anything, as she has herself admit-
ted in the inventory by her made after the death of her
husband on the 11th January, 1866 ; that, notwithstand-
ing the said deed (22nd January, 1856), Robert Mec-
Corkill continued to possess all the property described
therein up to the time of his death, which took place
in 1874, and to draw all the benefits thereof, acting as
proprietor, as in fact he was, making sales of portions
of the same; that several years after the said deed, to
wit, on the 27th September, 1859, the said Robert Mc-
Corkill borrowed a large sum of money from the Trust
and Loan Company, and mortgaged, as his own pro-
perty, most, if not all, of the real estate described in the
said deed of 22nd January, 1856 ; and in 1860, when it
served his purpose, he applied for and obtained a ratifi-
cation of title to the said real estate, without any oppo-
sition on the part of the opposant; that the opposant
well knowing the nullity of the said deed (22nd January,
1856), and that she could not hold thereunder, contrived
another fraudulent state of things, by which she sup-
posed that the said deed might have the effect of passing

" the property to the community between her husband

and herself—and in the inventory by her made, as
aforesaid, she declared the said property, or parts
thereof, as being owned by said community—and, for
the same fraudulent objects, she afterwards renounced
the said community, and contrived, with the said
Robert McCorkill, other frandulent means of vesting
herself with some apparent title to the same; that her
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husband, the said John C. Allsopp, at the time of his 1879

death, had no near relative in the vicinity of his resi- MoCoREILL
dence, having left one sister, Anna Maria Allsopp, living aném.
at Cap Santé, in the district of Quebec, and a brother —
living in California ; that the said Robert McCorkill,
representing the estate of the said J. C. Allsopp as
vacant, obtained his appointment as curator to such
pretended vacant estate, and afterwards, to wit, by
deed of assignment passed before M. Clément, N. P., on
the 14th December, 1867, the said Robert McCorkill
és-qualité, acting in conjunction with Cyriile Tessier, a
pretended attorney, by substitution of power of attorney
given, in the first instance, by James Carlelon Allsopp,
" in California, to Rev. N. Godbaul?, to sell his rights as
heir to Henry Quetton de St. George, of Cap Santé, did
pretend to sell to said opposant all the rights of the said
curator and of the said James Carleton Allsopp in the
. estate of the said John Charles Allsopp ; that the said
deed bears on its face the evidence of its fraudulent
character and of its nullity; that the fact of one heir
being a party to such deed destroyed the theory of the
estate being vacant ; that Robert McCorkill and the op-
posant concealed the condition of the estate, in order to
obtain the said assignment for a trifle, mentioning only
two pieces of ground and pretending to acquire the
whole under general expressions; that if, as alleged in
the said inventory, the sale of January, 1856, vested in
the community, the whole of the property seized would
have formed part of the estate of John Charles Allsopp;
that James C. Allsopp never gave power to Rev. N. God-
bault to sell his rights to any one else than Henry Quet-
ton de St. George, and the said Rev. N. Godbault never
"gave power to said Cyrille Tessier to sell the same to
any person but Henry Quetton de St. George ; that sup-
posing the said property to have vested in John Charles '
Alisopp (opposant’s husband) by the deed of January,
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1856, opposant would have acquired no right-by virtue

MoCorgiLL of the assignment of the 14th Decomber, 1867—first,

.
KnigHT.

because Robert McCorkill was not curator to the vacant
estate of John C. Allsopp. and if he were curator he
never was authorized to sell, and Cyrille Tessier had no
power whatever to sell to opposant.

Wherefore the said plaintiffs prayed that the said
deed of the twenty-second January, 1856, be declared
fraudulent and void, and that the said opposition be
dismissed with costs distraits.

A défense au fonds en fait was also fyled.

The appellant, in answer to the contestation, denied
the allegations of fraud, and set up that the opposant was
not responsible for, nor was she aware of, the alleged
frandulent practices of the said liate Robert MeCorkill,
&c. ; denied the alleged possession of the said Robert
McCorkill of the lots at the time of his death, &c.

Appellant also alleged that in case the plaintiff were
desirous of setting aside, or availing himself of any ill-
egality in said deed of 1856 to said opposant, or the
assignment to the said McCorkill, in his said quality,
or of the alleged want of authority in Cyrille Tessier to
make the alleged sale, and to plead, as he does, the
rights of Henri Quetton de St. George, and to allege, or
prove, the nullity of the power of attorney by James
Carleton Allsopp to the Rev. N. Godbault, he (the said
plaintiff) was bound to have shown interest in himself,
or in the said Paige, to do so, and should have brought
all parties interested into Court, and taken a suit to have
the same set aside.

'That the plaintiff could not obtain any resiliation of
the deed, nor could he by general allegations of an
organization to defraud on behalf of said Mc¢Corkill,
extending over fifteen years subsequent to the institu-
tion of said suit, and previous to the said judgment in
favor of plaintiff, bind the opposant, or prove fraud on
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her part at the date of the deed set up in her opposi- 1879
tion, or obtain the dismissal of her opposition. ‘ MoCorxiis
That in fact the said McCorkill was considered by .o
the opposant a good and correct man of business, and —
frequently acted on behalf of the opposant, generally
without any formal legal authority ; that it was not
until long after his death that the said opposant was
made aware that he had mortgaged any part of the
property of the opposant, or treated it as his, or had -
become bound to the Trust and Loan Company, under
the loan in general terms alleged in said contestation.
That any acts of fraud or improper conduct on behalf
of said McCorkill could not be held as inculpating the
opposant without the clearest evidence of complicity on
the part of the opposant, which complicity opposant
denied, alleging, moreover, that the said now defend-
ant, as curator to said McCorkill, failed, or neglected, to
urge the defence of the said Robert McCorkill in this
cause, or to prove the receipts fyled thereon, or to show
the said notes sued on by the plaintiff to have been paid
and compensated, and declined to authorize the pro-
" ceeding with the defence, or to sanction the attorney of
the deceased defendant proceeding with said defence.
That the contestation .of said opposition was con-
trived between the now plaintiff and defendant, to ob-
tain possession unjustly of the lots seized in this cause,
and to injure the said opposant.
Conclusion to dismiss contestation.
Greneral replication to the défense en fait.
The case was inscribed for hearing and enquéte at
the same time, and a large number of witnesses were
“examined to show who was the-bond fide possessor of
the lots, and to prove that at the time of the deed to
the opposant, Robert McCorkill was insolvent.
The deeds mentioned iz the pleadings were fyled as
exhibits, besides which several receipts signed by the
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Secretary Treasurer of West Farnham, certifying that

MoCoxzrz the property stood in the books of that municipality in

v.
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opposant’s name since 1863. There were also other
notarial deeds filed, inter alia :

Exhibit P.— Renunciation par Dame Mary Jane
McCorkill a la communauté de biens qui existe entre elle
et feu John C. Allsopp, son. épouse, copie, P. Beriau, N.
P., 2 avril, 1866.” :

Exhibit Q.—*“Anthorization to renounce Estate John
C. Allsopp, Tth April, 1866 ; J. Rainville, N. P.”

The Superior Court for Lower Canada, sitting in and
for the district of Montreal, rendered judgment on the
80th December, 1876, holding that the renunciation by
the opposant to the communauté de biens that subsisted
at the date of the deed of January, 1856, invoked by
the opposant, disseized her and destroyed the claim
made by her opposition, and destroyed also her claim
made by prescription.

The Court of Queen’s Bench (appeal side) affirmed
the judgment, on the ground that opposant’s title was
simulated and fraudulent, .and that having suffered her
vendor to act as proprietor, and to be the reputed pos-
sessor animo domint, she could not maintain her oppo-
sition, though she had done some acts of possession.

Mzr. Robertson, Q. C., for appellant :—
The possession by the opposant of the lots seized at

- the time of the seizure and for many years prior to it, is

established beyond any reasonable doubt.. The follow-
ing authonties, on which the appellant relies, clearly
establish that a seizure of real property in the posses-
sion of a third party is a nullity. See Arts. 632 & 684 .
C. P. L. C.; Pothier (1); Lee v. Taylor (2) ; Atkinson
v. Atkinson (8) ; Warmg V. Zuntz (4).

(1) Pro. Civ. p. 156. (8) 15 Louis. R. 491.
(2) Robertson’s Dig. p. 471. (4) 16 Louis. R. 49.
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" In addition to this, on the face of the deed of 1856,all 1879
the righfs of Robert McCorkill in the property sold, MoCorzr,
passed out of him, unless fraud is made out. anc;m.

This deed is manifestly what our code calls a trans. ——
latory title, a title competent to convey the land; and
such a deed, followed by twenty years open possession,
by payment by opposant of all dues and assessments
since the date of the deed, by possession at the date of
the seizure, and without proof of fraud or bad faith, or
proof of any possession whatever on the part of the
defendant, is submitted as sufficient base for the pre-
scription pleaded by the opposant.

The plaintiff, by his contestation, takes the ground,
first, that the deed of 1856 conveyed nothing to any-
body, but was a fraudulent instrument got up to defeat
the action of the curator to the estate of Paige, and
that this frand was participated in by the appellant.
Next, that if anything was conveyed to the appellant,
she renounced it by renouncing to the community ; and
thirdly, that by the renunciation the lands went to the
heirs of John C. Allsopp, whose residences and names
are given in the contestation.

Now, whatever may be the rights of her late hus-
band’s estate in the land, the respondent cannot urge
these rights, nor set aside the deed attacked, while no
person is of record to protect the estate. The question
as to the necessity of a substantive action revocatory is
not decided upon by the judgment of the Superior Court
appealed from; but the whole cause is made to turn
upon the renunciation of the appellant, as depriving
her of any right to fyle an opposition such as produced
in this cause. N

The renunication was registered in the Registry Office
subsequent to the seizure of the lots in question, as ap-
pears by contestant’s exhibit P. There is nothing to
show who caused the registration to be made ; the effects
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of the renunciation were not directly. raised in the

MoComzrz, Pleadings ; nor the rights of the estate or the heirs of
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the husband, in consequence of the renunciation ; nor
its effects on the rights of the appellant under her mar-
riage contract.

The learned counsel then reviewed the evidence,
arguing that the proof of the alleged fraud on the part of
the appellant had failed, and that there was no evidence
of record to show déconfiture in 1856 or in 1873, and cited
the following authorities :

Cummings v. Smith (1); McGinnis v. Cartier (2);
Lacroiz v. Moreaw (8) ;: Ferriére, dic. de droit 4) ; Guyot,
rep. (5); Abat v. Penny (6) ; Demolombe (1) ; Mayrand v.
Salvas (8) ; Bédaride de la Fraude (9); Lemoine v. Lion-
nais (10).

Mr. Doutre, Q. C., and Mr. Haliburion, Q. C, for res-
pondent :

The opposant bases her right of ownership to the lots
seized on the deed of January, 1856. In this deed she
falsely assumed the qualities of a wife separated as to
property, for by her contract of marriage she is proven
to be commune en biens. This fact alone is sufficient to
prove that the deed was simulated and fraudulent.
But we have a further proof, for at the death of her
husband, in 1866, she, by a notarial deed, declares that
she renounces to the communauté de biens, which sub-
sisted between her and her late husband. ]

The vice which lay at the beginning of this transac-
tion is still existent. Pothier de la Possession (11);
Chardon du Dol (12). Even if she had acquired some
interest under the deed of 1856, the moment she re-

) 10 L. C. R. 122. (7 T. 25, No. 175.

(2) L. C. L. J. (Kirby) 66. (8) 6 Rev. Legale p. 60.

(3) 15 L. C. R. 485. (9) No. 1427.

(4] Vo. déconfiture. (10) 2 L. C. L. J. (Kirby) 163.
(56) Vo. déconfiture. (113 Nos. 17, 18, 30, 31, 33.

(6) 19 Louis. R. 289. (12) Vol. 2, pp. 362, 368.
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nounced, all rights acquired were abandoned, and she 1879
could not, by law, touch a single article belonging to MoCoRKLL
the estate ; and if she had sufficient possession since Kx::;'ai-.
then, she could not avail herself of that possession. ——
See Art. 2191 C. C. L. C. Her possession is coupled
with a title which is vicious, and having invoked no
other title than that deed, the opposition should have
been dismissed without further enquiry when it was
ascertained that she was commune en biens, and had re-
nounced the community.

The learned counsel further contended that it was
manifest, from the evidence, the deeds relied on by ap-
pellant were simulated and fraudulent, and that she
had never been bord fide proprietor of the lots, and
never legally possessed them ; and cited Hans dit
Chaussé v. D’Orsonnens and D’Orsonnens, opposant (1) ;
Chardon du Dol (2) ; Domat (3).

Mr. Robertson, Q. C., in reply :

If the deed cannot be attacked for fraud, it is a valid
deed, and the property ceased to be owned by Robert
McCorkill. If the renunciation had the effect of giving
rights to other parties to the deed, they should be
brought into the case. It is manifest the seizure was
_ made super non domino et non possidente, and conse-

quently is null. :

TrE CHIEF JUSTICE:— . 1879

The opposant opposes the seizure in this case, and '35;7-
asks to have the same declared irregular, illegal and
null, and that the same may be set aside, and she main-
tained in her possession, and be declared to be, in so

(1) 15 L. C. Jur. 193. (@ Vol. 2, No. 202.
(3) 8. 2177--2209.

[ R——

*PRESENT : — Ritchie, C. J., and Fournier, Henry, Taschereau
and Gwynne, J.J.
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1879 far as regards the plaintiff, proprietor of the lands seized
MoCosxzr, in this cause, on the ground that the lands so seized be-
Ksmamr, - longed to her by good and valid titles, long before and
——  at the date of the issuing of the writ of execution in
this cause, and long before even the existence of the
alleged title of debt in the declaration of said plaintiff,
and in the judgment rendered in the cause mentioned ;
and the title in the opposant is alleged as follows:
“That by deed of transfer in due form of law, made on
the 22nd January, 1856, before C. Morin and colleague,
public notaries, at Farnham, Robert McCorkill, Esq.,
then of 8¢. Romuald de Farnham, for divers, good and
valid considerations, causes, matters and things in said
deed mentioned, bargained, sold, assigned and trans-
ferred to the said opposant, thereto present and accept-
ing, and thereto duly and specially authorized by the
said John C. Allsopp, her husband then living, and
party to said deed, the property, lands, tenements and
hereditaments in said deed described,” which descrip-

tion covers the land in question.

This property, though professing to be conveyed to
the opposant as mrachande publique, wife of John Charles
Allsopp, and from him separated as to property,
separée quant aux biens, was not so, as she was commune
en biens with her husband, as appears by his contract
of marriage, and an inventory made by her after the
death of her husband on the 11th Jan., 1866, whereby
she declared the said properties, or parts thereof, as’
being owned by the said community, and on the 2nd
April, 1866, the opposant renounced the communauté de
biens. Having thus destroyed her title and possession,
I think she has no locus standi to contest this seizure.
I carefully refrain from the expression of any opinion
on the validity of the deed from McCorkill to the op-
posant, or of the validity of the seizure as against any
parties who have a right to contest it on the ground
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the properfy was not the property of the judgmem_;-
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debtor, or that the judgment debtor was not in posses- MoCoRKILL

sion animo domini.

FourNIER J.

La présente contestation, soulevée au moyen d’une
opposition afin d’annuler, origine des faits suivants:

Le 16 octobre 1875, jugement contre Donahue, cura-
teur a la succession vacante de feu Robert McCorkill,
pour la scmme de $700.00, montant de deux billets par
lui souscrits, I'un le 8 novembre 1854, et l'autre le 18
décembre 1855, en faveur de Seneca Paige dont la suc-
cession, aussi vacante, est représentée en cette cause par
I'Intimé en sa qualité de curateur.

Le 5 novembre suivant, en exécution de ce jugement,
douze immeubles décrits au procés-verbal de saisie
sont saisis sur Donahwe, en sa qualité de curateur,
comme appartenant & la succession de feu Robert
McCorkill.

L’Appelante en cette cause (opposante en Cour infé-
rieure) demande, pour deux raisons principales, la
nullité de cette saisie, savoir : lo. que ni McCorkill, ni

Donahue, curateur i sa succession vacante, n’ont jamais

eu possession des immeubles saisis ; 20. que depuis
au-deld de vingt ans, elle a toujours été elle-méme en
possession ouverte, paisible et publique des dits
immeubles, en vertu d'un acte de vente que lui en
avait consenti Robert McCorkill, son frére, le 22 janvier
1856, et enregistré le 4 mars 1860.

L'Intimé Knight, comme curateur & la succession
vacante de feu Seneca Paige, a contesté cette opposition :
1o. par une défense aw fonds en fait niant toutes les
allégations de l'opposition ; 20. par une exception péremp-
toire, dans laquelle il allégue que la vente invoquée par
l’opplqlsa.nte (acte de vente du 22 janvier 1856) a été faite

.
KxreaT,
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1879 en fraude des droits de Paige, comme créanciers anté-
MoCorkry, Tieurs & la dite vente. Il allégue aussi simulation et
fausseté des déclarations contenues dans le dit acte de
vente, et de plus, que-McCorkill a toujours conservé la
possession des dits immeubles animo doming, qu'il les
avait hypothéqués en faveur de la Compagnie “ Upper
Canada Trust and Loan Company”, que !'Appelante
agissait au dit acte comme femme séparée de biens,
tandis que de fait elle était commune en biens et ne
pouvait conséquemment acheter que pour le bénéfice
de la communauté ; il ajoute encore qu'elle n’a point
payé le prix de son acquisition. '

Aprés avoir opposé ces divers moyens de défense,
I'Intimé cite ensuite un autre titre-en vertu duquel
T'opposante aurait pu, si elle l'eiit jugé a propos
fonder aussi sa réclamation aux propriétés dont
il s’agit, c’est I'acte de vente du 14 décembre 1867, con- .
senti & l'opposante par R. McCorkill, en qualité de
curateur a la succession vacantede John Charles Allsopp,
conjointement avec Cyrille Tessier, agissant au dit acte
comme procureur substitué de James C. Allsopp,
frére et 1'un des héritiers de John C. Allsopp. Divers
moyens de nullité sont invoqués contre cet acte.
' L'exception se termine par une conclusion demandant
seulement la nullité de I'acte de vente du 22 janvier
1856.

L’opposan_te a répondu 3 ce plaidoyer, par une déné-
_ gation spéciale des faits allégués, en ajoutant que tous

ceux qui sont survenus aprés l'institution de l'action
de Edward Finley et al vs. McCorkill et le réglement
de la succession de John Charles Allsopp, son mari, en
supposant qu’ils fussent prouvés, n’établissent aucune
participation de sa part a la fraude de McCorkill, et ne
constituent pas un motif suffisant pour mettre de cbté
son titre et sa prescription Grounds for setting aside the
said deed and title of the opposant, or title given by pres—
cription as alleged in the said opposition.

.
K~1emT.
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Elle allsgue aussi que pour attaquer son acte de 1879
vente du 22 janvier 1856, et l'acte du 14 décembre MoCORKILL
1867, il était nécessaire de mettre en cause toutes les KNlI’(.}HT.
parties intéressées, ou bien prendre une action directe —
pour les faire annuler. '

On a vu plus haut que l'appelante n’a fondé son
opposition que sur P'acte de vente du 22 janvier 1856, et
sur la prescription qu'elle prétend lui étre acquise.
Cependant I'Intimé, dans son ezception, cite de plus la
cession du 14 décembre 1867, qu’il déclare entachée de
nullité et de fraude, mais sans prendre aucune con-
clusion a cet égard, se bornant seulement & demander
la nullité de I'acte du 22 janvier 1856.

La contestation telle que soulevée par les plaidoiries
ne repose donc que sur la validité de ce dernier acte, la
prescription invoquée par 1'opposante et la nécessité de
mettre en cause les autres parties intéressées avant de
pouvoir faire prononcer la nullité de 1’acte du 22 jan-
vier 1856.

Aprés une assez longue enquéte sur les allégations
respectives des parties, la cour inférieure a, par son
jugement du 80 décembre 1876, renvoyé l'opposition,
se fondant uniquement sur le défaut d’intérét ou de
qualité chez I'opposante pour attaquer la saisie faite en
cette cause. : :

Ce jugement a été confirmé par la majorité de la Cour
du Banc de la Reine, en appel, mais principalement
pour le motif que la vente faite & 'opposante était simu-
lée et faite en frande des droits de Seneca Paige, créan-
cier de McCorkill.

Etait-il nécessaire d’aller plus loin que ne l'a fait la
Cour de premiére instance ? Je ne le pense pas; car
g'il est vrai que l'opposante a perdu l'intérét qu’elle
pouvait avoir acquis en vertu de l'acte de vente de
1856, et qu'elle n’a aucune qualité pour représenter ceux

qui peuvent y avoir un intérét, elle manquerait évidem-
113 .



248
1879

SUPREME COURT OF CANADA. ([VOL. III.

ment, dans ce cas, d’'un élément indispensable pour lui

e aa - . - ,
) . MoCorgie donner droit de s’immiscer dans la présente contesta-

. :
KxienT. tion.

Quelle est, en effet, sous ce rapport, la positioi. . elle
de Vopposante? En supposant quelle ait acq  des
droits en vertu de l'acte de vente du 22 janvier 1856,
les a-t-elle conservés ? On a vu plus haut qu’elle avait
fait I'acquisition des propriétés en question en sa qualité
de femme séparée de biens, agissant avec l'autorisation
de son mari. Maisil est clair qu'elle n’avait pas cette

-qualité, puisque son contrat de mariage, produit en

cette cause, établit qu’an contraire, elle était commune
en biens. Elle n’a en conséquence pu acquérir pour
elle-méme personnellement, et si son acte d’acquisition
a quelque valeur légale, c'est a la communauté qu'il
doit profiter, puisque par le parag. 8 de lart. 1272, la
communauté se compose entre autres choses “ de tous
“ les immeubles acquis pendant le mariage.”

Aprés avoir fait, le 11 janvier 1866, un inventaire des
biens composant la communanté qui avait existé entre
elle et son mari, dans lequel elle prend sa véritable qua-
lité de commune en biens, ne croyant pas qu’il lui serait
avantageux d’accepter cette communauté, 'appelant y
a, plus tard, savoir, le 2 avril 1866, renoncé par acte
authentique, devant Bériau, N.P.

Depuis cette renonciation, l'appelant a-t-elle pu,
d’aprés la loi, conserver un droit quelconque sur les
biens de la communauté? Il est certain que non.
D’aprés Part. 1879, Code Civil,

La femme qui renonce ne peut prétendre aucune part dans les
biens de la communauté, pas méme dans le mobilier quiy est entré
de son chef. )

La femme par sa renonciation (3 la communauté) perd toute
espdce de droits sur les biens qui la composent: les biens restent
en totalité au mari ou & ses héritiers (1).

Depuis sa renonciation, I'appelante n’ayant absolu-

(1) Duranton, vol. 14, No. 507.
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ment aucun droit aux immeubles de la communauté, 1879
dont ceux saisis en cette cause font partie, il me semble MoCorzrLz
parfaitement inutile de discuter la validité de I'acte du g
22 janvier 1856, ni le caractére de la possession de l'op- —
posante pendant l'existence de la communauté. Lors
méme que sa possession, (ce que je suis loin d’admettre),
aurait été une possession légale pour le bénéfice de la
communauté, cette possession, comme sou titre a ces
mémes propriétés en qualité de commune en biens, a
complétement disparu par I'effet de sa renonciation. Elle
n’a eu depuis cette époque qu'une simple détention qui
ne pouvait servir de base i la prescription qui exige
une possession animo domini, ni lui faire acquérir ancun
autre droit quelconque. Il n’est resté chez elle ni pos-
session, ni droits de propriété, et par conséquent aucun
~ intérét a s'opposer A la saisie des dits immeubles.

Pour ces motifs seulement, et d’acecord avec I’honora-
ble juge qui a rendu le jugement en cour de premiére
instance, je suis d’avis que le jugement doit &tre con-
firmé avec dépens.

HENRY, J., concurred.

TASCHEREAU, J. :—

T. .eems to me a clear case. In 1856, during her
mar. > with John Allsopp, Jane McCorkill, the appel-
"lant, bought the lands seized in this case. She was in
community with her husband. Consequently, these
lands fell into the community (1). Allsopp, her husband,
died in 1865. In 1866 she renounced the community.
“The wife who renounces cannot claim any share in the
property of the community,” says art. 1879 of the Civil
Code. Yet, it is upon that deed of purchase of 1856,
and upon that deed alone, that she now claims these
lands by her opposition. She alleges and contends that

(1) Arts. 1272, 1275, C. C. L. C.
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she is in possession of them animo domini, and that the

MoGorxrzz, Seizure of these lands made upon the defendant is null.

v,
KNIGHT.

But the only title that she invokes, to sustain this alle-
gation and to qualify her possession, is a title which, at
the most, would give her only one half of these lands,
and to which half she has renounced. This disposes
of her opposition, and that is all we have to adjudicate
upon in this case. It may be that the seizure is null;
it may be that the heirs Allsopp can have it set aside;
but we havein this case nothing to do with all this.
All we have to determine is, whether Jane McCorkill,
the appellant, has proved that these lands are in her
possession as proprietor in virtue of the deed of 1856.
I have shown that she is not. By the renunciation to
the community which existed between her and her
husband, she has divested herself of any rights to these
lands. Allsopp’s heirs, at his death, and by this renun-
ciation, in the very terms of art. 607 of the Civil Code,
were then seized of these lands by law alone. In them:..
vested the legal possession. The appellant detains the
lands, it may be, but she has not the legal possession of
them. ,

I do not wish it to be understood that I consider the
sale of 1856 as valid ; far from it ; but I deem it unneces-
sary to go into this point, and merely say that, suppos- -
ing it to be valid, the appellant has now no right to
these lands under it. She may have established that
the defendant is not proprietor of the lands seized, but,
at the same time, it is clearly proved that she is not
proprietor of them, and that she possesses for others.

I am of opinion this appeal should be dismissed with
costs.

GWYNNE, J.:—

I agree that the opposant, having renounced all her
estate and interest in the communawuté, cannot support
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her ,bpposition ﬁpon the deed of January, 18586, in virtue
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of which alone she claims to have had possession of the MoCorzmr

land in question. .I must say, however, that there ap-
pears to me abundant evidence to support the judg-
ment of the Court of Queen’s Bench in appeal, upon
the grounds of fraud and simulation, upon which the
majority of that Court rested their judgment.

Appeal dismissed with costs.
Solicitors for appellant : Robertson & Robertson.

Solicitors for respondent : Doutre, Doutré, Robidouxz &
Hutchinson.

JOSEPH DANJOU........ verereonss svaverrenss APPELLANT ;

AND

FIRMIN MARQUIS ...coceeervevsereerensossss RESPONDENT.

ON APPEAL FROM THE SUPERIOR COURT FOR LOWER
CANADA (DISTRICT OF RIMOUSKL)

Appeal—Mandamus—Supreme and Exchequer Court Act, secs.
‘ 11, 17 and 23.

Held : That the appeal in cases of mandamus, under section 23 of
the Supreme and Exchequer Court Act, is restricted by
the application. of sec. 11 to decisions of “the highest court
of final resort” in the Province ; and that an appeal will not
lie from any Court in the Province of Quebec but the Court of
Queen’s Bench. (Fournier and Henry,J. J., dissenting.)

Query :—Can the Dominion Parliament give an appeal in a case
in which the legislature of a province has expressly denied
it?

*PrESENT :—Ritchie, C. J.,. and Strong, Fournier, Henry, and
Taschereau, J. J.

0.
Kn~ignt,

1879

*Jan'y 21.
*April 16.
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8emble, per Strong, J., there is nothing in sec. 63 of the Supreme and
Exchequer Court Act, confining appeals from the Exchequer
Court to a recourse against final judgments only, the word used
being ¢ decision,” which is applicable as well to rules and orders
nof final as to final decisions.

APPEAL from a judgment of the Superior Court of
Quebec, district of Rimouski, dated the 6th May, 1877,
on a writ of mandamus, adjudging the present Appel-
lant to pay the costs.

On the 80th October, 1876, the Respondent presented
a petition (requété libellée), alleging that at a meeting of
the Municipal Council of the first division of the County
of Rimouski, held on the 31st Augusy, 1876, the follow-
ing resolution was adopted :

“ That the conclusions of the petition in appeal of
Firmin Marquis and others be granted ; that the by-
law of the 17th July last (1876) enacted for the purpose
of cancelling a by-law of the Municipal Council of the
parish of St. Fabien, annulling a by-law of the same
Council, bearing date February, 1876, which grants
a by-road (route) on the line between Samuel Bouchard
and Luc Roussel in the fourth range, be annulled, and
that the said by-law of the month of February be de-
clared valid, and be enforced according to its form and
tenor, the whole with costs against the Respondents;”

That the minutes of the proceedings were not signed
on that day by the appellant, and that respondent, who
had a deep interest in the immediate opening of the
by-road subsequently requested the appellant to sign
the said minutes, which he refused to do.

The petition, therefore, prayed for the issuing of a
writ of mandamus, commanding Mr. Danjow, in his
quality of Warden to said Council, to sign immediately
in the register of the proceedings of the said Council,
the minutes of the 31st August, 1876, with costs.

The writ was issued by order of Mr. Justice Maguire
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and made returnable before him, at Rimousk:, on the
8th November then next. After issue joined, in the
month of December, the appellant signed the minutes,
and on the 26th May, 1877, Mr. Justice Maguire gave
judgment, adjudging the present appellant to pay the
costs. From that judgment the appellant appealed to the
Court of Queen’s Bench for Lower Canada (appeal side)
and that Court on the 8th September, 1877, on a motion
to quash, rejected the appeal for want of jurisdiction,
holding that under art. 1088, C. C. P., the judgment of
the Superior Court in this case was final and in last
resort. On the 22nd September, 1877, leave was granted
by Mr. Justice Maguire to appeal direct to the Supreme
Court of Canada.

Before the Supreme Court the respondent moved to
quash the appeal, principally on the following grounds:

“ Whereas the said appellant has not appealed from
the judgment of the said Court of Queen’s Bench, but
from the judgment rendered by the honorable Judge
Maguire, and that such appeal to this honorable Court
is allowed only from the judgment of the Court of last
resort in the Province where such judgment has been
rendered, and in the present cause, from the judgment
of the Court of Queen’s Bench, which is the court of
last resort in the Province of Quebec, according to sec-
tion eleven (11), cap. 11, 388 Vic., and that an appeal
lies directly to the Supreme Court from the judgment
of the court of original jurisdiction only by the consent
of parties, according to section twenty-seven (27) of the
said chapter, and that such consent hasneverbeen given
by the respondent or his attorney ;

“ Whereas, by and in virtue of the laws of the Pro-
vince of Quebec, no appeal lies in matters concerning
municipal corporations and municipal offices, as pro-
vided by the articles 1038 and 1115 of the Code of Civil
Procedure of Lower Canada, and that the mandamus in
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this cause has been issued against the appellant in his
capacity of municipal officer, and to force him to fulfil
the duties and obligations inherent to a municipal office,
and that no appeal lies before this honorable Court from
the judgment rendered by the honorable Judge Maguwire,
and that, even if such an appeal to this honorable Court
did lie, this present appeal could not be maintained,
having been brought after the delay mentioned in sec-
tion 25th, cap. 11, 88 Vic.”

Mzr. Cockburn, Q. C., supported the motion. Mr, Me-
Intyre, contra.

StrRONG, J. :—

This is a motion to quash an appeal pursuant to sec.
8% of the Supreme Court Act. The appeal is from a
judgment rendered in the Superior Court of Lower
Canada under the following circumstances. The Muni-
cipal Council of the municipality of which the appel-
lant was the presiding officer, having passed a by-law
in which the respondent had an interest, the latter
obtained from the Superior Court for the District of
Rimouski a writ of mandamus, in order to compel the
appellant to sign the minutes of the meeting of the
Council in which the by-law.had been passed. - After
service of the writ the appellant signed the minutes.
The Superior Court, or a Judge thereof in Chambers, on
the 6th May, 1877, gave judgment adjudging the pre-
sent appellant to pay the costs. From that judgment
the appellant appealed to the Court of Queen’s Bench
for the Province of Quebec, and that Court, on the 8th
of Sept., 1877, rejected the appeal for want of jurisdic-
tion, holding that the judgment of the Superior Court
was final and in last resort. The appellant has now
appealed to this Court from the judgment of the
Superior Court. A motion having been made by the
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respondent to quash the appeal for want of jurisdic-
tion, it was argued during the session of this Court in
January, 1878, and re-argued during the last session.

By section 11 of the Supreme Court Act it is (inter
alia) enacted :

And when an appeal to the Supreme Court is given from a judg-
ment in any case, it shall always be understood o be given from the
Court of last resort in the Province where the judgment was rendered
in such case.

The 17th section is as follows:

Subject to the limitations and provisions hereinafter made, an
appeal shall lie to the Supreme Court from all final judgments of the
highest Court of final resort, whether such Court be a Court of Appeal
or of original jurisdiction now or hereafter established in any Pro-
vince of Canada, in cases in which the Court of original jurisdiction
is a Superior Court; provided that no appeal shall be allowed from
any judgment rendered in the Province of Quebecin any case wherein
the sum or value of the matter in dispute does not amount to $2,000;
and the right to appeal in civil cases given by this Act shall be
understood to-be given in such cases only as are mentioned in this
section, except Exchequer cases and cases of mandamus, habeas
corpus, or municipal by-laws, as hereinafter provided.

Section 23 enacts that :

An appeal shall lie to the Supreme Court in any case of proceed-
ings for or upon a writ of habeas corpus not arising out of a criminal
charge, and in any case of proceedings for or upon a writ of man-
damus, and in any case in which a by-law of a municipal corporation
has been quashed by rule of Ccurt, or the rule for quashing it has
been refused after argument.

The clear meaning of section 17 is, that the right to
appeal is given from final judgments only, and, in
Quebec, from final judgments, where the matter in dis-
pute amounts at least to $2,000, except in Exchequer
cases and matters of mandamus, habeas corpus and muni-
cipal by-laws, in which judgments not final may be
appealed from. By this construction, which makes the
exception apply to the provision regarding final judg-
ments, and not to the Court appealed from, sections 11,
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17 and 28 stand well together, without any repugnancy,
and it is the primary and natural meaning of the lan-
guage in which the law is expressed. The exception
cannot be read as applying to the proviso limiting the
amount appealable in Quebec cases, for there would be
no meaning in excepting Exchequer cases to which
that proyiso can have no application.

If it is said that its object is to except appeals in mat-
ters of mandamus, habeas corpus and municipal by-
laws from the provision in the first part of the 17th
section, limiting appeals to those from the highest
Court of final resort, and to set such cases entirely at
large as regards the Courts from which an appeal can be
brought, the effect would be to cut down the general
provision of the 11th section, by introducing an ex--
ception as regards the class of cases spoken of in the
latter part of section 1%, and in section 23. But
we are not to give the general provision of the
11th section such an interpretation, unless it is abso-
lutely requisite. Then, what are the cases in which
the 17th section gives the right to appeal ? They are
judgments of the highest Court of final resort in the
Province in which the Court of original jurisdiction
was a Superior Court. The exception of Exchequer .
cases would be without meaning here; they would be
senseless, idle words, as applying, by way of exception,
to the judgments “ of the highest Court of final resort
“now or hereafter to be established in any province.”
There is no sensible way of reading this exception but
by treating it as distinguishing between a class of cases
—ordinary civil actions and suits inler partes, in
which an appeal is to lie from a final judgment only,
and those enumerated in it—cases in the Exchequer,
and those of mandamus, habeas corpus and municipal
by-laws, in which itis clearly intended that the appeal
shall not be restricted to final judgments, but may be
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taken from decisions on motions for rules and other
applications not final in' their nature, as well as from
the uliimate determination. This is confirmed by sec.
28, which expressly gives appealsin cases of mandamus,
habeas corpus and applications to quash municipal
by-laws, “in any case of proceedings for or upon a writ
“of mandamus,” &c., as well as in any in which a by-
law has been quashed, or the rule for quashing
it has been refused after argument.

Again, section 68, which regulates appeals from the
Exchequer, is quite consistent with this interpretation,
since there is nothing in that clause confining appeals
from that Court to a recourse against final judgments
only, the word used being “decision,” which is appli-
cable as well to rules and orders not final asto final
decisions. .

This construction harmonises with all the pro-
visions of the Act, and makes the several sections
11, 17 and 23 read consistently with each other, with-
out suppressing any words as redundant, or reading
any into the Statute by way of necessary implication.
Appeals in ordinary civil suits between party and party
are, therefore, governed by section 17, whilst appeals in
matters of mandamus, habeas corpus, and municipal by-
laws, are regulated by section 23 read, as regards the
Court from which an appeal lies, subject to the interpre-
tation clause, section 11 providing that an appeal shall
always be understood to be given from the court of last

. resort in the Province. This disposes of the argument,
that the effect of this exception of marndamus and
cognate matters in section 17 was to emancipate those
cases from the limitation as to the courtsto be appealed
from contained in the interpretation clause section 11.

Ithink it rightto say here that by the allusion which
I have made to the words “final judgment ” in the 17th
section, I by no means assume that those words indicate
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1879 anything more than the meaning attached to them by

Dixsos the interpretation given in the 11th section, which I

M u:’ém. take to be final as regards the particular motion or

—— application, and not necessarily final and conclusive of
the whole litigation.

The next enquiry is, what is the meaning to be
attributed to the words “Court of last resort” in
section 11? I think it clearly means the highest
Court of appeal in the Province in which the
suit, action; or other proceeding has arisen. This con-
clusion is thus arrived at. The object of the 17th sec-
tion is, as I have already attempted to establish, to limit
appeals in civil suits and actions to final judgments, as
these words are interpreted in section 11, and in Quebec
cases to actions in which the matter in dispute is above
the specified amonnt. As regards the Courtfrom which
the appeal is to lie, there is no reason to infer that the
Legislature intended to make any difference between
the class of cases particularly dealt with by section 17,
and those to which the general provisions of the inter-
pretation clause would apply. It is not to be arbitrarily
assumed that the Legislature, by the words “highest

_ Court of final resort,” meant a different Court from that
indicated by the words “ Court of last resort in the Pro-
vince,” in section 11. Then, we may regard the defini- "
tion of the Court from which an appeal is given in section
17 as intended to repeat with more fu